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PREFACE 

The Division of Freedom of Information and Publications Services, Office of Administration, distributed a 
reprint of the "basic book" of the NRC Rules and Regulations in March 1989. This edition of the NRC Rules and 
Regulations monthly supplement program contained all codified text of 10 CFR effective through November 30, 
1988, including the 72 supplements that comprised the publication as of October 31, 1988, plus the supplement 
for November 1988. 

As part of this revision to the basic book that comprises the "loose-leaf' NRC Rules and Regulations, the 
Statements of Consideration for final rules published prior to January 1, 1987, were removed. This decision was 
made to reduce the unwieldy size of this monthly publication. 

The Statements of Consideration for final rules published prior to January 1, 1989, in this bound, two
volume set are to be used as a permanent companion to the NRC Rules and Regulations. These volumes are not 
a complete historical set of NRC rulemaking preambles but merely replace those Statements of Consideration 
for final rules that were removed as part of the November 1988 recompilation. 

Statements of Consideration since January 1, 1987, are included in the monthly supplements and will con
tinue to be included in future supplements. 

Volume I consists of the Statements of Consideration prior to January 1, 1987, for Parts 0-49 of 10 CFR. 
Volume II consists of the Statements of Consideration prior to January 1, 1987, for Parts 50-199. 
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UNITED STATES NUCLEAR REGULATORY COMMiss;oN 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

DOMESTIC LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

STATEMENTS OF CONSIDERATION 

21 FR 355 
Published 1/19/56 
Effective 2/ 18/56 

Effective 30 days after publication in 
the FEDERAL REGISTER Part 50 10 CFR 
"Control of Facilities for the ~oductio~ 
of Fissionable Material," is hereby 
amended to read as follows: 

25 FR 1072 
Published 2/6/60 
Effective 3/7/60 

The following amendments implement 
s.ubsection 182b and 189a of the Atomir 
Energy Act of 1954, as amended, by in
corporating in 10 CFR Part 50 a defini
tion of "testing facility" and the statu
tory requirement of review by the 
Advisory Committee on Reactor Safe
guards and formal hearings on license 
applications for power and test reactors. 

Notice of'proposed issuance of these 
amendments was published in the FED
ERAL REGISrER on March 28, 1959 (24 F.R. 
2449). 

Effective 30 days after publication in 
the FEDERAL REGISTER, 10 CFR Part 50 is 
hereby amended as follows: 

25 FR 8712 
Published 9/9/60 
Effective 10/9/60 

On February 11, 1960, the Commission 
issued for· public comment proposed 
am,mdments to Part 50 of· the Commis
sion's rules and regulations. These pro
posed amendments provided tor (1) clar
ification of work permitted or prohibited 
with respect to any production or utiliza
tion tac!lity prior to. the issuance of a 
construction permit; (2) revision of the 
criteria for issuance of provisional con
struction permits; and (3) procedures 
and criteria for the issuance of pro
.visional operating licenses in order to 
permit orderly and expeditious transi
tion from a construction permit to an 
operating license In cases where Ca) the 
e1(1dence will not support a finding of 

. completion of construction in compliance 
.with the ·terms and conditions of the 
construction permit, or Cb> there are 
involved features;- characteristics, or 
components of the proposed facility as to 
which It appears desirable to obtain ac
tual or further operating experience be
.fore··tssuance of an operating license.for 
'the full .term, up to forty yeal's, requested 
b1 the applicant. The comments re
ceived by the Commission ·with respect 
to these proposed rules have been con
sidered by th!' pommisslon and are on 
Slle in the Public Document Room. Some 
modlftcatlon.s have been made on the 
basla of these comments. 

The am.,11dments, published below, re
late to Items Cl) and (3) above. 

· Pursuant to the Administrative Pro
cedure Act, notice Is hereby given that 
the following amendments are adopted to 
be effective thirty (30) days after pub
lication thereof in the FEDERAL REGISTER. 

26 FR 4989 
Published 6/6/61 
Effective 6/6/61 

Statement of considerations. The 
Atomic Energy Act of 1954, as amended 
defines "production facility" as "O) an~ 
equipment or device, determined by rule 
of the Commission to be capable of the 
produc.,on of special nuclear material 
in b'UCh quantity as to be of significance 
to the common defense and security, or 
in such manner as to affect the health 
and safety of the public • • •" <sec
tion 11.t.). Pw·suant to this provision 
the Commission has by rule defined 
a "production facility", among other 
things, as "any facility designed or used 
for the processing of Irradiated mate
rials containing special nuclear material 
except laboratory scale facilities designed 
or used for experimental or analytical 
purposes only." <Section 50.2(a) <3l .l 

Under th18 definition, facilities which 
a.re designed or used for the processing 
of Irradiated fuel elements are sir,ject 
to the licensing requirements of Part 50, 
including, among others, the issuance of 
a construction permit prior to construc
tion, issuance of operators' licenses 
showing of financial protection anc: exe~ 
cution of a Price-Anderson Indemnifi
cation agreement. If material contain
ing special nuclear material has been ir
radiated, the Part 50 requirem,mts are 
presently applicable regardless of the 
length or type of Irradiation or content 
or activity of fission products. On the 
other hand, facilities used for the proc
essing of unirradiated fuel elements are 
not subject to Part 50 requirements, but 
are licensed pursuant to Part 70, Special 
Nuclear Material, Part 40, Licensing of 
Source Material, and Part 30, Licensing 
of Byproduct Material . 

The Commission has concluded that 
Irradiated materials which contain such 
small amounts of fission products and 
have such low levels of fission product 
activity that no additional radiological 
safety precautions are required beyond 
thOl!e necessary In connection with the 
processing of unlrradiated materials 
should be treated similarly to unlrradi
ated materials from a licensing stand
point. Accordingly, the amendment set 
forth below is Intended to exempt the 
processing of slightly lrr.adiated uranium 

from the licensing requirements of Part 
50. Such processing would still be sub
ject to the requirements of Part 30, Li
censing of Byproduct Material and Part 
7U, Special Nuclear Material. 

The limits on concentration and ac
tivity specified in the amendment are 
based upon analysis and calculations de
scribed in "AEC Analysis of Appropri
ate Limits for Exemption," a document 
which is on file in the AEC's Public Doc
ument Room, 1717 H Street NW., \";ash
ington 25, D.C. A copy of this document 
may be obtained at the AEC's Public 
Document Room or upon request ad
dressed to the Atomic Energy Commis
sion, Washington 25, D.C., Attention: 
Director, Division of Licensing and 
Regulation. 

The specllied limits for concentrations 
and quantities of Induced radioactivity 
are very low. It Is possible that higher 
concentrations and quantities would not 
present hazards appreciably greater than 
those associated with the processing of 
unirradiated uranium. The specified 
limits have been selected so as to ex
empt from the Part 50 regulations only 
materials with such low concentrations 
and ncLiVitics or fission proclucl.s, includ
ing plutonium, that safety cquipmC'nl, 
personnel nnd procedures 11clcq11nle for 
unlnndinlcd urnnium .11rc obviously 
suflicicnt. 

The nmc-ndment would hnvc the effect 
oI exempting from Part 50 the proce.ss
lng of many fuel clement~ used In critical 
facilities, if cooled for nn appropriate 
period of time prior to processin~. For 
example, the activity of a frn·I element 
lrl'Udinted In a cril.h:nl facility operated 
at 50 wRtts for 40 dRys would d1•crcase 
below the exempted 11mou11t nfll'I' np-

pruxlmutely 180 days' coolini: Lime. On 
the other hand, fuel clements u.sed in 
n·scu1·ch, test ur power reactors for any 
n, .. so11nble period of time would require 
l'xtremely long cooling times to dccrnase 
to exempted levels. For exnmple, as
suming a reactor containing 4 k;; ul 
uranium 235, 11 fuel elemPnt hTuc1ial1!d 
at 10 kilowatts for 30 days would n·quirc 
cooling for approximately 30 years. 

The amended rcgulnllon will rclwvc 
En1ielhard Industricis, Inc., from l'nrt 50 
licensin~ requlrcml'nts for prupu.scd proc
ussing at thch· Newark, N.J., plant of 24 
slightly lrradlawd MTR-type Iucl and 
control clements beini: returned by the 
Netherlands Government. Since th~se 
t!lcments WCl'e used in II l'enctor fol' only 
one week and have been in storage for 
three years. the content of fission prod
ucts and level of activity fall within the 
limits prescribed in the amended rei:u
lntion. The pro1>0scd .ucUvitic.s arc de
scl'ibcd in Engcllui.rd Industries. Inc., 
Applicntion for Exemption, dated Janu
u1·y 5, 1961, u copy or which Is on file in 
th•· AEC's Public Docmncnt Room. 

Ina.smuch ns this amend1111,11t is in-
1.t,ndcd to n:lleve from, ruther thau to 
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lmpos<,, rt:.sLrlcLions under 1·1•1:ul11Lions 
cu1T1•11Uy In cffo<;t und will uot udvcr.sely 
alTecL the public henlLh uud safely, the 
Commission has found that acneral 
notice of proposed rule-making and 
public procedul'e thel'eon al'e unneces
sal'Y and good cause exists why U1ls 
amendment should be made effective 
upon publication In the FEDERAL REGIS
TER. 

It may be noted that the amendment 
set fo1·th below excludes from the defini
tion of "pl'oducllon facility" only faclil
tlcs used fol' the prncesslng of slightly 
h·radlated uranium. Public comments 
a!'e invited with J"espect Lo <l) the con
centrations of fission pJ'oducts, including 
plutonium, specified In the umendment 
with J"espcct to il'rndlnted urnnium: (2) 
possible ndoµtlon of exceptions with re
spect to other irrndlntcd mntcrinls con
taining special nuch•nr mnlerinls: n.nd 
<31 pro11osed conce11.rntions of fission 
µroducts fol' such n<idltionul ll'rndlnled. 
mntcl'lnls. Such µubllc commenLs should 
bl' submitted within sixty <60> dnys of 
the publication of this nmt•ndml'nt in the 
I•'F.Dl::RAL llEGis-ri::n nnd should be nd
dn•ss1•d Lo the S!'c1·ctnry, United Stutes 
Atomic En1•1 ~Y Commission, Washlnc
Lon :rn. D.C. 

Notice Is hen,by elven thuL efTccLivc 
upon the publication in the Fi::01::RAL 

R1-:GJsn:n, 10 C1"l'l. Pal't 50, Llccl'lsinc of 
Production nnd ULilhmtion l<'ucllilles, IA 
anl!'ndcd by rev lsin11 § 50.21 a> < :n Lo l'ead 
:is followR: 

26 FR 9546 
Published 10/10/61 
Ef(,:ctive 10/10/61 

On May 9, 1961, the Commission pub
lished for public comment proposed 
amendments to 10 CFR Part 50 which 
would provide procedures for ·the trans
fer of licenses: the enforcement of cred
itors' rights against licensed facilities; 
and the surrender e.nd termination of 
licenses. The amendments would also 

. grant consent to the creation of mort
gages or other liens upon licensed facili
ties. The comments received by the 
Commission with respect to the :rroposed 
amendments have been considered by the 
Commission and are O,*< file in the Com
mission's Public Document Room. 

Certain clarifying changes have been 
made in the language of § 50.82 of the 
amendments as published on May 9, 
1961, In the notice of proposed rule mak
ing. The changes 1n language do not 
significantly modify the purpose or ef
fect of the amendments as originally 
published. 

Pursuant to the Administrative Proce
dure Act, notice Is hereby given that the 
following amendments to Title 10, Chap
ter I, Part 50, Code of Federal Regula
tions, entitled "Licensing of Production 
and Utilization Facilities," are adopted to 
be effective upon publication in the 
FEDERAL REGISTER: 

27 FR 12915 
Published 12/29(62 
Effective 1 /28/63 

On March 15, 1962 the Commission 
published In the F'ZDlfflAL Rl!!GISTEII (21 
P.R. 2479) a proposed amendment to 
a 50.35 designed to Identify the priuclpal 
elements of the safety determination 
which the Commission makea when it 
issues a provisional construction pr.mlit. 

All interested persons were invl1.t.<l to 
~.1bmit wrttten comment.a and sugges
tions for consideration in connection 
with the proposed amendment within 
sixty de.ys after publlce.tlon of the notice 
1n the FED~ REGISTER. No comments 
were received. 

Notice 1s hereby given the.t pursuant 
to the Administrative Procedure Act and 
the Atomic Energy Act of 1954, e.s 
amended. t.he following rule 1s adopted 
to be effeeti.e thirty days after publlca.
tlon 1n the P'ZDDAL REGISTl!!R. 

28 FR 3196 
Published 4/3/63 
Effective 6/2/63 

On October 12, 196i, the Atomic 
Energy Commission published in the 
FEDERAL REGISTER a notice of proposed 
rule making to revise Parts 50 and 115 
to mclude therein provisions for the des
ignation of individuals to be responsible 
for directing the licensed activities of 
licensed operators and the requirement 
that individuals so designated be licensed 
as SU.'.\ervisory operators pursuant to Part 
65. Requirements covering the presence 
or availability of supervisory operators 
were also Included. 

The Commission has received many 
comments from Interested persons and 
organizations. As a consequence, the 
proposed amendments have been re
written with Incorporation of a number 
of these suggestions. The principal 
changes from the proposed amendments 
are as follows: 

1. The proposed term "supervisory 
operator· .ias been changed throughout 
to "senior operator". The main reason 
for this change Is to avoid any Implica
tion that the Commission, In granting 
suc.'1 a license, Is expressing an opinion 
on whether the holder of thr · license Is 
part of, or eligible for a management 
group. 

2. A definition of "controls" has been 
added as paragraph (t) In § 50.2 and as 
paragraph <m) in§ 115.3. This addition 
Is to conform with the definition In Part 
55. 

3. Section 50.54(j) has been redesig
nated as§ 50.54<nl and a new§ 50.54<J> 
has been added. The corresponding 
change in Part 115 Is redeslgnation of 
§ 115.42(h) as § 115.42(1). and aau1-
tlon of e. new § 115.42(h). This change 
states that apparatus and mecha!llsms 
other than controls, the operation of 
which may affect the reactivity or power 
level of the facility shall be manipulated 
only with the knowledge and consent of 
a licensed operator of senior operator. 

4. Sections 50.54(m) and 115.42<k> 
have been revised to better describe the 
conditions during which the presence of 
a senior operator Is required. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra
tive Pl'ocedure Act of 1946, the following 
amendments to 10 CFR Parts 50 e.nd 115 
are published as a document subject to 
codlflce.tlon to tie effective 60 days after 
publication In the FEDERAL REGISTER, 

31 FR 4668 
Published 3/19/66 
Effective 3/19/66 

Miscellaneous Amendments 

See Part 20 Statements of Consideration. 

32 FR 3090 
Published 2/21 /67 
Effective 3/4/67 

Elimination of Statement of Reasons 
for Surrender of License 

The Atomic Energy Commission has 
adopted an amendment of § 50.82(a) of 
10 CFR PaJ't 50, "Licensing of Production 
and Utilization Facilities," which elimi
nates the J"equirement of that section 
that a licensee who proposes to surrender 
his facility license, dismantle the facility, 
and dispose of its component parts pro
vide, in his application to the Commis
sion for a surrender, a statement of 
l'easons. 

The general language of § 50.82 fur
nishes sufficient authority to require a 
"statement of reasons" in the unlikely 
event that it might be required to Pl'Otect 
the common defense and security and the 
public health and safety. Therefore, 
the requirement of such a statement 
from all applicants is unnecessary. 

Because this amendment relates to a 
minor, nonsubstantive matter, notice of 
proposed rule making and public pro
cedure thereon are unnecessary, and 
good cause exists to make the amend
ment effecti'lfe upon publication in the 
FEDERAL REGISTER. 

Accordingly, pursuant to the Atomic 
Energy Act of 1954, as amended, and the 
Administrative Procedure Act of 1946, as 
amended, the following amendment of 10 
CFR Part 50 is published as a document 
subject to codification to be effective 
upon 'the date of its publication in the 
FEDERAL REGISTER. 
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32 FR 13445 
Published 9/26/67 
Effective 10/26/67 

Exclusion of Attacks and Destructive 
Acts by Enemies .of the U.S. in Issu
ance' of Facility Licenses 
On February· 11, 1967, the Atomic 

Energy Commission published a notice 
of proposed rule making in the FEDERAL 
REGISTER (32 F.R. 2821) proposing 
amendment of 10 CFR Parts 50 and 115 
by the addition of new §§ 50.13 and 
115.9 to those parts. Comments were in
vited to be submitted within 30 days 
after publication. An amendment to that 
notice of proposed rule maldng was pub
lished on April 5, 1967 (32 F.R. 5562); 
comments on the amended notice were 
invited to be submitted within 30 days 
after publication: 

l\fter careful consideration of the 
comments received on both the first 
notice of proposed rule maldng and the 
amended notice and other factors in
t,olved, the Commission has adopted the 
amendments set forth below, which are 
the same as those published for comment 
on April 5, 1967, except for an editorial 
chanee in § 115.9. The amendments 
codify the Commission's practice of not 
requiring applicants for licenses to con
struct and operate production and utili
zation facllities to provide for design 
features or other measures for the spe
ci.flc purpose of protection against <1) 
the effects of attacks and destructive 
acts, including sabotage, directed against 
the facility by an enemy of the United 
States, or (2) the use or deployment .. of 
weapons incident to U.S. defense activi
ties. 

The protection of the United states 
against hostlle enemy acts ls a responsl
bWty of the nation's defense establish
ment and of the various. agencies having 
Internal security functions. The power 
reactors which the Commission licenses 
are, of course, equipped with numerous 
features· Intended to assure the safety of 
plant employees and the-pub11c. The mas
sive containment and other procedures 
and systems for rapid shutdown of the 
facility included in these features could 
serve a useful PurPOse in protection 
against the effects of enemy attacks and. 
destructive acts, although that ls . not 
their specl.flc purpose. One !actor under
lying the Commission's practice in this 
connection has been a recognition that 
reactor design features to protect against 
the full range of the modem arsenal of 
weapons are simply not practicable and 
that. the defense and Internal security 
capabilities of this country constitute, of 
necessity, the ba.sic "safeguards" as re
spects possible hostile acts by an enemy 
of the United states. 

The circumstances which compel this 
recognition are not, of course, unique as 
regards a nuclear faclllty; they apply 
also to other structures which play vital 
roles wiUun our complex industrial econ
omy. The risk of enemy attack or sabo
tage against such structures, like the risk 
of all other hostile attacks which ml,ght 
be directed against this country,·,v a 
risk that ls shared by the nation as a 
whole. 

Furthermore, assessinent of whether, 
at some time during the life of a facility, 
another nation actually would use-force 
against that particular faclllty, the na
ture of such force and whether· that 
enemy nation would. be- capable of em
ploying the postulated ,force against our 
defense and internal security capabilities 
are matters which are speculative in the 
extreme. Moreover, examination into the 
above matters, apart from their ex
tremely speculative nature, would involve 
information singularly sensitive from the 
standpoint of both our national defense 
and our diplomatic relations. 

'\ccordingly, pursuant to the Atomic 
Energy Act of 1954, as amended, and the 
Administrative Procedure Act of 1H6, 
as amended, the following amendments 
of Title· 10, Chapter I, Code of Fe!feral 
~ations, Parts 50 and 115, a~ .P'ilb
lished as a document subject to codifica
tion, to be effective 30 days after publl- · 
cation in the FEDERAL REGISTER. 

33 FR 2381 
Published 3/1 /68 
Effective 3/1 /68 

License and Authorization Required 
On August 3, 1967, the Atomic Energy 

Commission published in the FEDERAL 
REGISTER (32 F.R. 11278) proposed 
amendments to Its regulations, 10 CFR 
Part 50, Licensing of Production and 
Utllization Facilities, and 10 CFR Part 
115, Procedures for Review of Certain 
Nuclear Reactors Exempted from Licens
ing Requirements, which would speclfl
cally permit the driving of piles prior to 
Issuance of a construcMon permit or 
construction authorization. · 

All interested persons were invited to 
submit written comments -and sugges
tldns for consideration In connection 
with the proposed amendments within 
60 days after publication of the notice 
or proposed rule making In tl\e FEDERAL 
REGISTER. 

After consideration of the comments 
received and other factors involved, the 
Commission has adopted the proposed 
amendments. The text of the amend
ments set forth below ls Identical with 
the text of the proposed amendments 
published on August 3; 1967. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra
tive Procedure Act of 1946, as amended, 
the following amendments to 10 CFR 
Parts 50 and 115 are published as a.docu
ment subject to codification, to be effec
tive 30 days after publication In the 
FEDERAL REGISTER. 

33 FR 8587 
Published 6/12/68 
Effective 7/12/68 

Miscellaneous Amendments to Chapter 

See Part 2 Statements of Consideration. 

33'FR 9704 
Published 7/4/68 
Effective 9/2/68 
Comment Period expires 9/2/68 (Appendix C 

Financial Qualific~tions 
On June 13, 1967, the Commissloµ pub

lished for comment in the FEDERAL 
REGISTER (32 F.R. 8423) proposed amend
ments to its regulations, "Licensing of 
Production and Utilization Facilities," 
10· CFR Part· 50, which would provide 
further guidance as to what information 
would be required to establish financiiµ 
qualifications for a facility construction 
permit and for an operating license. The 
proposed amendments were accompa
nied by "A Guide for the Financial Data 
and Related Information Required To 
Establish Financial Qualifications for 
Facility Construction and Operating 
Licenses," designated proposed· Appen
dix C to Part 5(!. All interested persons 
were invited to submit written comments 
and suggestions for consideration in con·
nection with the proposed ~endments 
within 60 days after publication of the 
notice of proposed rule m·aking in the 
FEDERAL REGISTER. The Commission with
drew the proposed guide, Appendix C 
to Part 50, · on July 22, 1967 (32" F.R. 
10816). · 

After careful consideration of the 
comments received and other factors in
volved, the Commission has adopted the· 
amendments set forth below which, ex
cept for Appendix C, are the same as 
those set out in the notice of proposed 
rule making. 

Section 182a of the Atomic Energy Act. 
of 1954, as amended, provides, among 
other things, that each application for a 
license shall state such information as 
the Commission, by rule or regulation, 
may determine to be necessary to decide 
such of the financial qualifications of the 
applicant as the Commission may deem 
appropriate for the license. The Act and 
the Commission's regulations reflect that 
the fundamental purpose of the financlaf 
qualifications provision of that section Is 
the protection of the public health an<t · 
safety and the. common defense and 
security, · 

Although the Commission's safety de-· 
terminations required for the issuance 
of facility lice.nses are based upon exten-:. 
sive and detailed· technical review, an 
applicant's financial qualifications can 
also contribute to his abil1ty to meet his· 
responsibilities on safety matters, The 
amendment to § 50.33(f)· of Part' 50 set 
forth below provides further guicfance as . 
to what information ls required to estab.; 
lish the financial qualifications of an ap
plicant for a· facility construction per
mit or an operating license. The amend:.. 
ment to § 50.71 provides for the filing of·. 
the annual· financial reports, . including 
the certified financial statements, of fa
cility licensees with the Commission. The 
requirements of the amendments· for.• 
showing of availabUity of funds to cover 
the cost of operating the facUity for • 
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period of at least 5 rears and for the 
filing of annual financial reports, and 
those pertalnlnr to newly formed en
ttttes, apply only to· applicants for 11· 
censes for production or utilization fa
cilities of types described in§ 50.2l(b) or 
§ 50;22 of Part 50, and testing facilities 
as defined in § 50.2<r>, Part 50. 

A guide intended to aid applicants in 
satisfying the requirements of § 50.33 <f> 
with respect to the preparation and sub- · 
mission of information sufficient to dem
onstrate the financial ability of the· ap
plicant to carry out the particular activ
ity for which the permit or license 1s 
sought is set out in Appendix C, "A Guide 
for the Financial Data and Related In
formation Required to Establish Finan
cial Qualifications for Facility Construc
tion Permits and Operating Licenses." 
Much of the detail appearing In the 
guide published for comment on June 13, 
1967, and later withdrawn, has been· 
eliminated. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 
the following i;i.mendments . oo 10 CFR 
Part 50 are published as a document sub
ject oo codification, to be effective 60 days 
after publication in the FEDERAL REGIS• 
TER. The provisions of the amendments 
will be used as interim guidance pending 
effectiveness, to the extent that they ·are 
not inconsistent- with the present regUla
tions in 10 CFR Part 50. The Commission 
.Invites all interested persons who desire 
to submit written comments or sugges
tions regarding Appendix C of Part 50, 
"A Guide for the Financial Data and Re
lated Information Required oo Establish 
Financial Qualifications for Facility 
Construction Permi°ts and Operating Li
censes," to send them oo the Secretary, 
U.S. Atomic Energy Commission, WaslJ.
lngton, D.C. 2.0~45, _Attention: Chief, 
Public Proceedings Branch, within 60 
days after publication of this notice in 
the FEDERAL REGISTER. Consideration will 
be given such submission with the view 
to possible amendments of Appendix C. 
Copies of comments received may be ex
amined at the Commission's Public 
Document Room at 1717 H Street NW., 
Washington, D.C .. 

33 FR 10923 
Pub I ished 8/ 1 /68 
Effective 10/1 /68 

License Fees for Facility Licenses and Mate
rials Licenses 

See Part 170 Statements of Consideration. 

33 FR 18610 
Published 12/17 /68 
Effective 1 /16/69 

Technical Specifications for Facility 
Licenses; Safety Analysis Reports 
On August 16, 1966, the Atomic Energy 

Commission published 1n the FEDERAL 
REGISTER (31 F.R. 10891) for public com
ment proposed amendments to 10 CFR 
Part 60 which would U > establish a re
vised system of technical specifications 
which focuses attention on Items more 
directly related to public safety, (2) pro
vide for systematic documentation of the 
.technical and operational bases for speci
fications, and (3) provide 'mtldance mr. 
to the content of preliminary. safety anal
ysis reports and safety analysis reports 
required of applicants for permits to con
struct, and licenses to operate, produc
tion or utilization facilities. 

All interested persons were Invited to 
submit written comments a.rid sugges
tions for con>sideration in connection 
with the proposed amendments within 
120 days after publication of the notice 
of proposed rule making in the FEDERAL 
REGISTER. After careful consideration of 
the comments received and other factors 
involved, the Commission has adopted 
the amendments set forth below which, 
except at noted, are the satnl! as those 
set out 1n the notice of proposed rule 
making. 

Licenses to operate utilization or pro
duction faci11tles Include "technical spe
cifications" in accordance with section 
182 of the Atomic Energy Act of 1954, as 
amended (the Act). Technical specifica
tions set forth the specific characteristics 
of the facility and the conditions for its 
operation that are required to provide 
adequate protection for the health and 
safety of the public. The technical speci
fications are a part of the license, and 
cannot be changed without prior Com
mission approval.1 

In the revised system, emphasis is 
placed on two general classes of technical 
matters: (1) Those related to prevention 
of accidents, and (2) those related to 
mitigation of the consequences of acci
dents. By systematic analysis and evalu
ation of a particular facility, each appli
cant is required to identify at the 
construction permit stage, those items 
that are directly related oo maintaining 
the Integrity of the physical barriers 
designed to contain radioactivity, Such 
items are expected to be the subjects of 
technical specifications 1n the operating 
license. · 

Section 50.34 has been amended to add 
a new paragraph (a) which explicitly 
requires the applicant to submit a pre
liminary safety analysis report at the 
construction permit stage and defines the 
information required at that time. The 
preliminary safety analysis report will 
emphasize the principal safety features 
of the facillty and their relation oo the 
site. 

1 Experience hao ahown that the degree of 
detnll contained In technical 11peclficat1ons 
prepared In accordance With present § 60.38 
and Appendix A, which has ~n deleted by 
this rule making action, Ill not necessary tor 
purposes of public oa.tet:v. 

The requirement for a preliminary 
safety analysis report is Intended to pro
vide early and adequate information 
which is expected to expedite the proc
essing of construction permit applica
tions by reducing the time consuming 
exchanges between the applicant and the 
AEC staff required to fill Information 
gaps. The Identification of probable sub
ject.a for technical · specifications 1n the 
preliminary safety analysis report is ex
pected to minlmize burdensome design 
changes at the operating license stage 
resulting from design deficiencies in 
relation oo technical BPeCUlcatioa-
requlrements. · 

With respect to final safety ana1ys1s 
reports, I 50.34 has been further revised 
to emphasize the need for analysis and 
evaluation, and to indicate more defin
itively what Information the Commission 
requires. As amended, I 50.34 requires 
that the report include information de
scribing the fac111ty, ·an explanation of 
the design bases and limits on facility 
operation, and evaluations to show that 
safety functions wm be accomplished. 

Under § 50.36 as revised, with the filing · 
of an application for an operating 
license, the applfcant ts required to 
propose for Commission review and ap
proval, and the license will include, tech
nical specifications derived from the 
analysis and evaluation presented in the 
safety analysis report. The technical 
specifications for nuclear reactors fall 
inoo five general categories, which . are 
defined in § 50.36(c): (1) Salety limits 
and limiting safety system settings, (2) 
limiting conditions for operation, (3) 
survelllance requirements, <4> design 
features, and <5> administrative controls. 
For each of tne specifications other than 
those covering administrative controls, 
the applicant 1s required to provide a 
summary of the technical bases for· the 
specifications. 

The analysis and· evaluation of the 
facility required under § 50.34 must pro
vide <l> the necessary Information from 
whi~h technical specifications will be 
selected, and (2) the detailed bases for 
the specifications derived. Since Appen
dix A oo Part 50 no longer serves a useful 
function, the Appendix and references to 
it in § 50.36 have been deleted, 

Section 50.59 has been revised to Cl) 
clarify the requirement for records of 
changes made by a licensee, (2) redefine 
the term "unreviewed safety question" 
a1d (3) make referral of· proposed 
changes to the Advisory Committee on 
Reactor Safeguards (ACRS) permissive 
rather than mandatory. Paragraph (e) 
of § 50.59 presently requires the Commis
sion to refer to the ACRS request.a for 
changes; iests or experiment.a or for 
changes 1n technical speciflcatlo~ fQr 
fetjUtJes of a type described in § 50.2l<b) 
or § '5~.22, or a testing facility, which pre.; 
sent :significant hazards considerations 
not <l~scribed in or implicit in the safety 
analvsls report. Under the amended rule, 
such:rererral Is not mandatory, 

Several changes have been incorpo~ 
rated in the amendments as adopted as a 
result of comments and further Commis
sion consideration. 
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In § 50.2, the definition of "design 
bases" has been revised. Changes have 
been made In § 50.34 to better define the 
·extent of the safety analysis and to em
phasize the reasons for early and thor
ough consideration of technical speclflcn..:. 
tlons. New subparagraphs relating · to 

quality conttol, research and develop
ment, and site evaluation factors have 
been added. 

Several changes have been made In 
§ 50.36(d), which has been redeslgnated 
§ 50.36(c). The categories of technical 
specifications. to.be Included In an oper

.ailn8,-license would' be applicable only,t,o.ll. 
nuclear reactors. 

Safety system settings having signifi
cant safety functions have been Included 
in the requirements of § 50.36Cc> Cl> cm. 
The word "limiting" has been substituted 
for the· words "minimum" and "maxl
mwn" In describing safety system set
tings and conditions for operations. Sub
paragraph (4) has been revised to em'
phaslze that the Commission's Interest Is 
In only those design features whose alter
ation or modification ~lght affect safety, 
, Section 50.59Cb) has beell modified to 
teflect the Commission's primary Inter.; 
'est In assuring that changes, tests or 
·experiments have been responsibly re• 
Viewed and evaluated. Certain editorial 
and corrective changes from the pro~ 
posed amendments have also been m-atle 
in §§ 50.34, 50.36 and 50.59. 

Some consideration Is also being given 
to further amendments to Part 60 to 
specify the circumstances under which 
the modification of a facility or facility 
design may be required by the Commis
sion, or authorized by the Commission at 
the request of a licensee. 

Since the amendments place Increased 
emphasis on analysis and evaluation of 
a facility, in order to provide a sound ba
sis for each technical specification, the 
preparation of technical specifications by 
the applicant requires a carefully pre
pared safety analysis report. A "Gulde · 
for the Organization and Contents of 
Safety Analysis Reports for·Nuclear Re
actors" has been prepared. In addition, 
a "Gulde to Content of Technical Spec1-
flcatlons for Nuclear Reactors," has been 
prepared for use with the revised system 
of technical speclflcatlons.2 These docu
ments are available for Inspection at the 
Commission's Public Document Room, 
1717 H Street NW., Washington, D.C., 
and copies may be obtained by address-· 
Ing a request to the Director, Division of, 
Reactor Licensing, U.S. Atomic Energy 
Commisaion, Washington, D.C. 20545. 

· Technical apeciftcatlom In accordance. 
with the revised system have been pre
pared for several reactor facilities for 
which operating licenses have recently 
been Issued, and copies of these are also 
available !or inspection at the Commis
sion's Public Document Room. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 
the . following amendments to 10 CFR 
Part 50 are published as a docwnent sub
ject to cod!ftcatlon, to be effective 30 
days after publication In the FEDERAL 
REGISTER. 

• Gulde. for prep!'Btlon or aafety 1U1&lyet. 
reportl and tecbnlcal 11peclflcattom for chem. 
lcal proceulDI faellltlee are being; denloped, 

34 FR 6036 
Published 4/3/69 
Effective 5/3/69 

Miscellaneous Amendments to Chapter 

See Part 2 Statements of Consideration. 

34 FR 6769 
Published 4/23/69 
Effective 5/23/69 

Consideration of Ultimate Power Level 
for Power Readon 

On February 14, 1967, the Atomic 
Energy Commission published in th" 
FEDERAL REGISTER (32 F.R. 2851) a pro
posed amendment to § 50.34 of 10 CFR 
Part 50, "Licensing of Production and 
Utilization Facilities", which would re
quire an applicant for a facility construc
tion permit to include, in the preliminary 
safety analysis report, an ana]ysls and 
evaluation o! the ml!Jor systems and 
components of the facility which bear 
s1gn1flcantly on the acceptablllty of the 
site under the site evaluation faetora 
identHl.ed in 10 CPR Part 100, II.ISUDl1ng 
that the fac11lty will be operated at the 
ultimate power level which ls contem
plated by the applicant. All interested 
persons were invited to submit written 
comments and suggestions for consid
eration in connection with the proposed 
amendments within 60 days after publi
cation of the notice of proposed rule 
making in the FEDERAL REGISTER. Upon 
consideration of the comments received 
and other factors involved, the Commis
sion has adopted the amendment set out 
below, which 1s identical with the pro
posed amendment publlsbed. Pellnlary H, 
1967, except for a few minor cbansw to 
conform to the amendment.a of 150.H 
pubi.ish~d in t. •. ..; F'r::,E~.'.L REGISTER on 
December 17, 1Dli3 (33 I·'.R. l6GlG). 

In recent years. ma:1;- :i.p;:il:c::it:ons for 
const.ruct:on pc•·n~it:; fo:- po,·:0r rc:·~ct.c:·s 
h~Yc ~ct !o:·th t·Y:o f;;;u~·cs fm.· opc:·:tt.i:1~ 
...... 0\1 • .,,r ,cvc1s Th."' lower -- . ..,- .. ~·c 4 1~.-.t .... l!.,,._ 
~t~;d 'to th~ utility by th-~--~~~u"r~~tur~;, is 
the one supported by the specific design data 
and analysis set fo1th in the application. The 
higheI figure is the one expected to be 
achieved ultimately, but for which justifica
tion depends upon experience gained and data 
developed during operations at the lower 
power level. Some applications contain no 
supporting data for the higher figure and 
merely reference it as a projection which 
would be the subject of an application for 
license amendment after the initial operation 
of the facility had demonstrated its capability 
to operate safely at the higher power. OtheI 
applications extrapolate data from the lower 
design values to form the bases for the design 
capacity of the engineered safeguards and 
other components at the higher level. Because 
of the absence of adequate data to support 
operation at the higher capacity, the Commis
sion's finding that there is reasonable assur
ance that the proposed facility can be con
structed and operated at the proposed site 
without endangering public health and safety 
has necessarily been limited to operation at 
the lower power level, and that level is 
specified in the construction permit which is 
then issued. 

The amendment of § 50.34 of Part 50 
which follows requires an applicant foI a 
facility construction permit to include, in the 
preliminary safety analysis report an analysis 
and evaluation of the major structures, 
systems and components of the facility which 
bear significantly on the acceptability of the 
site under the site evaluation factors identi
fied in 10 CFR Part 100, assuming that the 
facility will be operated at the ultimate power 
level which is contemplated by the applicant. 
The amendment thus permits evaluation of all 
majoI systems and components at the con
struction permit stage, to the extent per
mitted by available information. 

The power level specified in the construc
tion permit would depend upon the adequacy 
of the information which the applicant is then 
able to provide. 

Under present technology, it is expected 
that the power level designated initially in a 
construction permit will normally be the 
lower figure. The amendment, however, will 
not prejudice future requests for increases in 
power level, whether because of changes in 
technology or foI other reasons. 

The amendment in no way changes the 
nature of the Commission review of each 
facility at the operating license stage. This 
review assures that, irrespective of the power 

. level specified in the construction permit, no 
license will be issued authorizing operation at 
that powe1 level, 01 any other, until the 
applicant has demonstrated that the final 
design of the facility provides reasonable 
assurance that the health and safety of the 
public will not be endangered by operation of 
the facility. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 553 
of title 5 of the United States Code, the 
following amendment of Title 10, Chapter I, 
Code of Federal Regulations, Part 50 is 
published as a document subject to c~d~ca~ 
tions to be effective 30 days after publication 
in the FEDERAL REGISTER. 

35 FR 5317 
Published 3/31 /70 
Effective 4/30/70 

See Part 2 Statements of Consideration. 

35 FR 6644 
Published 4/25/70 
Effective 4/30/"/0 

See Part 2 Statements of Consideration. 
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35 FR 10498 
Published 6/27 /70 
Eff.ective 7 /27 /70 

Quality Ass~ranc:e Criteria for Nuclear 
Power Plants 

.on· April 17, 1969, the. Atomic Energy 
Commission published in the FEDERAL 
Rl:GISrER <34 F.R .. 6599> ~or public com~ 
·ment proposed amendments to 10 CFR 
50 "Licensing of Production a~d Utiliza
tion Facilltles," which would add an ap
pendix B, "Quality Assurance Criteria for 
Nuclear Power Plan ts." 

Ali. interested persons were invited to 
submit comments or suggestions in con- . 
nect!on with the ,proposed amendments 
within 60 days after publication of the 
notice of . proposed rule making in the 
FLDERAL REGISrER. After careful consid
eration of the comments received in re
sponse to the. notice of proposed rule 
making and- other factors involved, the 
Commission has decided to adopt the 
amendments in the form set out below. 
The amendments, as adopted, reflect a 
number of the comments. The principal 
changes .from the proposed amendments 
are as follows: 

1.- Section 50.34Ca) <7> now requires 
that a .. descrlptfon and evaluation of the 
quality· assurance program be included 
lh the preliminary· safety analysis report. 
For clariflcation, the term, "evaluation" 
has been deleted ·and a sentence has _been 
added to require that the description of 
the quality assurance program shall in
dicate how the· applicable requirements 
of appendix B will be satisfied. For con
sistency,, a· similar statement has been 
added to§ 50.34Cb) (6) Cll) wfth·regard to 
the controls to assure safe . operation. 

2. Section ru of appendix B, -.. Design 
Control," has been revised to <a> require 
provisions to assure that- appropriate 
ouality standards are included in design 
documents and that deviations from such 
.standards are controlled; <b) require 
that· measures" be established for the 
selection and review for suitability of 
application of ·materials, parts, equip
ment, and precesses; <cl indicate· that 

·. design control . measures ma~ include 
means of verifying or checking the ade
quacy of design other than the perform
ance of design reviews, such as the use 
. of. alternate or ·simplified calculational 
methods, or the performance of. a suit-
able· testing program; and Cd)· require 
that design changes be subject· to design 
control measures commensurate with 
those applied to ·the original design. · 

3. The. last sentence in section IV of 
appendix B, "Procurement. Document 
control," has been modified to recognize 
that all sections of the quality assurance 
criteria may not be applicable to all con
tractors or·subcontractors. 

4. Section V of appendix B, "Instruc
, tions, Procedures, and Drawings/' has 
been revised· to make clear that the 
criteria for determining that Important 
operations have been satisfactorily· ac
complished need not be duplicated on 
more than one design d0,eument. 

5. Section VII, "Control of Purchased 
Material, Equipment, and Services," has 
been expanded to require that documen
tary evidence that material and equip
ment conform to the procurement 

requirements shall be available at the 
nuclear power plantsite prior to installa
tion or use of the material and equip
ment. The word "all" in the first sentence 
of this section has been deleted so that 
a scope broader than that to which ap
Jjondix B applies will not be inferred. 

6. In section vm, "Identification and 
Control of Material, Parts, and Com
ponents," the second sentence has been 
revised to eliminate any Implication that 
traceability of material is, in all cases, 
required. 

7. Section x, "Inspection," has been 
revised Ca> to eliminate the Implication 
that in-process inspect~on and manda
tory inspection hold points are, in all 
cases, required and Cb>. to indicate that 
the. inspection program shall be estab
lished and executed by or for the organi
zation performing the inspected activity, 
and that the inspection shall be per
:ormed by individuals other than those 
who performed the activity being 
inspected. 

8 In· section XIV of · appendix B, 
"~pection, Test, and Operating Status," 
the requirement for marking noncon
forming items has been deleted to el1ml
nate duplication with the requirements 
of section XV. The section has also been 
revised to indicate that tagging valves 
and switches is one way to identify the 
operating status, but not.necessarily the 
on!yway. 

9. In section XVI, "Corrective Action, 
to preclude the ,necessity of corrective 
action measures for those conditions 
adverse to quality which are rarely com
pletely eliminated, such as all weld de
fects prior to initial inspection, the 
requirement that the cause be determined 
and corrected to preclude repetition has 
been changed to · apply to signlflca.nt 
conditions adverse to quality. . 

10 .. In section XVIIl, "Audits," to avoid 
the implication that personnel perform
ing audits should be qualifled to specific 
requirements, the term "appropriately 
qualified personnel" has been changed 
to "appropriately trained personnel." 

Editorial changes have also been made. 
The amendments set forth below es

tablish quality assurance requirements 
for the design, construction, and opera
tion of those structures, systems, and 
components of nuclear. powerplants that 
prevent or mitigate the consequences of . 
postulated accidents that could cause un
due risk to the health .and safety of the 
public. The pertinent provisions of these 
requirements apply to all activities which 
affect the safety-related functions of 
such structures, systems, and com
ponents. 

The quality assurance requirements 
established by these criteria are intended 
to assure that: 

ca> Applicable regulatory require
.ments and the design basts, as defined 
in a 50.2 and as specified in the license 
application, for structures, systexns, and 
components are correctly translated into 
speciflcatlons, drawings, procedures, and 
instructions. 

<b> Systems and components fabri
cated and tested in manufacturers' facili
ties conform to..the specifications, draw
ings, procedures, and instructions. · 

Cc> Structures, systems, and compo-

nents constructed and tested at the nu
clear powerplant site conform to the 
speciflcations, ·drawings, pro~ures, and 
instructions. . . · 

(d) Succeeding activities, such as op
erating, testing, refueling, repairing, 
maintaining, · and modifying nuclear 
powerplants, are conducted in accord
ance with quality assurance practices 
consistent with those employed during 
design and construction. In addition to 
the requirement that operating activities 
be conducted .in accordance with these 
quality assurance practices, there are 
other requirements which must be suit
ably developed and observed to assure 
safe operatio~; for example, technical 
speciflcatlons, schedules of maintenance 
and refueling, fuel management pro
grams, and programs for operator train-
ing and quallflcation. . 

The· quality assurance .criteria are in
tended to assist applicants for nuclear 
powerplant licenses <1> to comply witb 
§ 50.34Ca> (7) of Part 50, which requires 
inclusion in the pre11mlnary safety 
analysis report of a description of the 
quality assurance program to be applied 
· t.o the design, fabrication, construction, 
and testing of the structures, syst.ems, 
and components of the faclllty, and (2) 
1n the development of managerial and 
administrative controls to be uaed to 1111-
sure safe operation, aa required by 
D 50.H<b> <6> (11). 

The criteria will also be used for guid
ance in evaluating the adequacy of the 
quality assurance programs in use by 
holders of construction permits and op-
erating licenses. · 

The development ot the criteria has 
taken into account cooperative Atomic 
Energy Commission-industry effort.a on 
quality assurance requirements, the ex
perience accumulated in designing, con
structing, and operating licensed nuclear 
powerplants and Commission-owned re
actors, and the quality assurance pro
grams r1!Quired for work under the 
cogn!zance of the Department of De
fense and the Nation·al Aeronautics and 
Space Adminlstration. 

Pursuant to the Atomic Energy Act of 
19~. as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to 10 CPR. 
Pa.rt 50 are published aa a document 
subject to codification, to be effective 30 
days after publication 1n the FDEBAL 
REGISDR. 

35 FR 17530 
Published 11/14/70 
Effective 2/ 12/71 

Siting of Fuel Reprocessing Plants and 
Related Waste Management Facllities 

.on June 3, 1969, the Atomic Ener~ 
Commission published in the Fsl>s~ 
REGISTER (3' F .R. 8712) , and invited 
public comment on, a proposed state
ment of policy, in the form of an ap
penciix to 10 CFR Part .50, concernlng 
the siting of fuel reprocessing plant.a and 
related waste management facilities. The 
function of reprocessing plant.a is to 
recover valuable .unused nuclear .fuel 
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from fuel elements removed· from re
actors when the elements have reached 
the end of their useful lives. rn addition 
to the unused fuel, the elements contain 
radioactive fission products generated 
during reactor operation. They emerge 
from the chemical reprocessing as liquid 
or solid wastes which must be safely 
disposed of. 

The proposed statement of policy 
dealt principally with <l> the question 
as to whether the safety problems and 
characteristics associated with operation 
·or with the decommissioned status of a 
licensed fuel reprocessing plant require, 
from the standpoint of the public health 
and safety, that these plants be located 
on land owned and controlled by the 
Federal Government; and (2) the ques
tion of ultimate disposal of high-level 
radioactive fission product wastes gener
ated at these plants. The Commission 
has concluded that public health and 
safety considerations relating to fuel 
reprocessing plants do not require that 
such facilities be locate~ on land owned 
and controlled by the Federal Govern
ment. Such plants, including the facili
ties for the temporary storage of high
level radioactive wastes, may be located 
on privately owned property, This con
clusion was based on Cl) the availability 
of technology for solidifying the high
level waste in forms suitable for safe 
transport to and disposal at a Federal 
repository specially selected and designed 
for permanent remCJftl of such radio
active wuie8 from ihe bioepbere. and. 
(2) a recognition that fuel reprocessing 
plants can be so designed that radiologi
cally slgn1flcant contaminants may be 
removed or otherwise satisfactorily dis
posed of when the plant Is retired from 
-operational service. 

The proposed appendix to 10 CFR Part 
50 would state, among other things, that 
the high-activity liquid wastes generated 
1n a fuel reprocessing plant must be con
verted to an AEC-approved solid form 
and transferred to a Federal waste re
pository. The liquid waste could be stored 
at the fuel reprocessing plant as long as 
5 years before conversion to solid form. 
Shipment to a Federal repository would 
not be required until 10 years after gen
eration of the liquid waste. The proposed 
appendix would also provide that re
processing plants must be designed to 
facilitate decontamination and removal 
of all significant radioactive wastes in 
the event a plant Is retired from opera
tional status. License applicants would 
be required to furnish information on 
financial qualifications to provide for the 
removal and disposal of radioactive 
wastes in accordance with the Commis
sion's exlstiri.g regulations. 
. Interested persons were invited to sub

mit comments and suggestions for con
sideration 1n connection with the pro

. posed statement of policy within 60 days 
after publlcatiofl in the FEDERAL Rzo
um. The comment period was. later 
ex~ded to September 15, 1969. 

Upon consideration or the comments 
received and other factor11 involved, the 
Commlsslon h8II adopted the statement 
of policy which fellows. The statement 
1a the same as that published for com
ment on June 3, 11169, except as noted 

below. 
Of primary concern in developing a 

policy for the siting of fuel reprocessing 
plants ls the need to restrict, in the inter
est of public health and safety, the quan
tities and mobility of the high-level 
radioactive wastes stored onsite at fuel 
reprocessing plants. During the past lli 
years the Commission has been carrying 
out research and development programs 
aimed at developing a method for effec
tively and permanently removing these . 
wastes from man's biological environ
ment. These programs have also been 
designed to reduce the possibility of the 
inadvertent release of such wastes to the 
environment. 

The major emphasis in these programs 
has been directed toward the conversion 
of liquid wastes into solid forms suitable 
tor interim onsite storage, safe transport 
And dlspasal in selected deep geologic 
formations. These general concepts were 
inltlally nuggested in 1955 by the Com
mittee on Radioactive Waste Disposal 
of the National Academy of Science-Na-. 
tional Research Council. The concepts 
have been supparted by successor com
mittees of the Academy, In the. Interim 
the technical feasibility of both waste 
solidlfica tlon and solid waste disposal in 
deep geologic formations has been dem
onstrated. On June 17, 1970, the Com
mission announced the tentative selec
tion of a site near Lyons, Kans., for the 
location of a demonstration repository, 
Authorization and. appropriations for 
construction of the repasitory will be · 
sought in the fiscal year 1972 budget. 
It Is anticipated that this storage facil
ity--0onstructed 1n a deep, bedded-salt 
formation-will be designated as the inl
tial Federal rei,osltory tor solid radioac
tive wastes. ' 

As ·s t a t e d 1n the Commlsslon•e 
June 17th announcement, bedded salt 
for long-term storage of radioactive 
wastes Is particularly attractive. It is 
widespread and abundant; it has good 
structural properties; It Is relatively in
expensive to mine; ltll thermal properties 
are better than those of most other :roclc 
types; and it occurs generally in areas 
of low selsmicity. Most importantly, salt 
deposits are free of circulating ground 
waters and completely Isolated from un
derground aqul!ers by essentially imper
meable rock formations. ll'urthermore, 
this situation· tends to be preserved be
cause any fractures which might develop 
are readi}y healed by plastic deforma
tion of the salt; . 

There Is no indication that alternative 
technologies, suitable for powtlr reactor 
fuels, wlll be available in the foreseeable 
future. However, shoUld alternate tech
nology become available, and should it 
appear to be equivalent to or an improve
ment over that specHl.ed in the policy 
adopted by the Commlssl.on, it wlll 
be evaluated and &lven appropriate 
consideration. · 

Th'e Commlsslon is continuing to 
evaluate the fessibWty of storage of 
hich-level liquid radioactive wa.11ter. kom 
Its production facWUes at Savannah 
River, S.C., and Hanford, Wash., 1n un
dergro11Dd caverns beneath these sites. 
The over 80 m1llion gallons of high-level 
wastes now stored in tanks at these in-

stallations constitute over 95 percent by 
volume of all high-level wastes in this 
country. However, such wastes differ 
materially in radioactivity level, heat 
output and chemical composition from 
wastes produced by licensed fuel reproc
essing plants planned or under construc
tion. For example, the Savannah River 
and Hanford wastes have been chemi
cally neutralized, contain large volumes 
of nonfission product materials, and I:iave 
heat and radioactivity outputs many 
times lower than the licensed plant 
wastes. Most of the Savannah River and 
Hanford wastes were generated as the 
result of operations to meet defense 
needs. 

There are a number of unique con
siderations and incentives for the Com
mission's decision to support research 
and development on long-term storage 
in underground caverns beneath these 
Savannah River and Hanford sites. These 
include: The large volume of the Savan
nah River and Hanford wastes; the rel
atively low heat output of these wastes 
as compared with those from licensed 
reprocessing plants; and the tremendous 
estimated cost and related problems of 
solidifying and shipping these wastes 
otfsite. This research and development 
program ls being performed in phases. 
In the interim both Savannah River 
and Hanford are immobilizing their 
tank-stored liquid wastes by evaporat
ing them to salt cakes in the exist
ing tanks. Before any decision .Is made 
to store wastes in underground cav
erns a substantial amount of explo
ration work will be necessacy to as
sure that the wastes will be isolated from 
the biosphere for centuries. The research 
and development- program at Savannah 
River. to date, and further exploratory 
drllllJig and mining to determine the 
aUit.a.blllty of the bedrock under the slte, 
are expected to cost about t14 m1D1on. 
Such a research and development pro
gram Is a necessary prerequisite t.o a 
decision to construct-a facility solely for 
Savannah River wastes. Nevertheless, be
cause of the large volume of wastes al
ready in existence at that site, long
term storage of the waste In caverns 
mined In the bedrock offers the potential 
of sign1flcant cost savings as compared 
to the alternative of solidification and 
stomge offsite. However, lt ls doubtful 
that bedrock storage of liquid wastes 
would be attractive for licensed reproc
essing plants. Speclftcally, the high cost 
of the research and development pro
gram that would be required to prove 
out the bedrock at each location, the un
certainty and associated delay unU: the 
site ls accepted, and the high estimated 
costs of constructing each such disposal 
facility, support this conclusion. 

At this time there ls only one licensed 
fuel reprocessing plant in operation; con
sequently the industry does not have a 
sign1flcant volume of existing stored liq
uid wastes. Planners of new reprocesslnc 
plants have available to them proven 
AEC-developed processes designed to 
generate relatively small volumes of acid 
wastes a.n.d to reduce these wastes to ac
ceptable solid forms. Recent AEC studies 
<e.g., OR.Nlr-ff51, "Siting of Fuel Re
processing Plants and Waste Miumge-· 
ment Facilities"> · ,ncUcate the est!-
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mated cost of solidification and .shipment 
of wastes from licensed reprocessing 
plants to Federal repositories for storage 
will not ha-ve a significant impact on the 
nuclear power industry. 

Tlie Commission does not now regard 
storage of liquid high-level wastes in 
tanks as constituting an acceptable 
method of long-term storage. Commis
sion experience with Its tank storage of 
liquid high-level wastes ls extensive and 
while tJmk design, construction and 
maintenance have improved, the fact 
remains that tanks can deteriorate and 
leak and that wastes in liquid form of
fer a mu..,h more serious potential for 
dispersal -~ the environment in the 
event of an accident no matter how un
likely such an accident may be, and pre
sent far more difficulty for recovery and 
decontamination than solidified wastes. 
Tank storage requires extensive sur
veillance, and often requires mechani
cal cooling apparatus to be functioning 
continuously. Over periods of centuries 
one cannot assure the continuity of sur
veillance and care which tank storage 
requires. 

Some period o! in-tank storage of liq
uid wastes at the reprocessing plant
site may be required for cooling pur
poses depending upon the solidification 
process to be used. However, the require
ment to solidify .such wastes, within 5 
years of their generation, into a form 
suitable for·cff-site shipment and long
term storage will assure that liquid 
wastes do not accumulate on-site In 
large quantities. 
- The Commission has given careful 
consideration to the safety considera
tions associated with the transport of 
solid radioactive wastes to a Federal re
pository. The technology and experience 
resulting from the transportation of 
irradiated fuel elements over the last 20 
years provide a firm basis for developing 
safe, reliable systems for shipping solidi
fied high-level radioactive wastes. Ship
ments of solidified radioactive wastes 
carried out in accordance with regula
tions of the AEC and the Department of 
Transportation should not endanger the 
health and safety of the public. 

As noted, the policy includes a 5-year 
limit on interim liquid storage of high
level wastes. The policy would also re
quire that the waste be transferred, In 
solid form, to a Federal repository no 
later than 10 years following separation 
of the fission products from the irradi
ated fuel. These Inventory restrictions 
would be imposed in the interest of mini
mizing any potential hazard to the public 
health and safety and· of assuring that 
shipments of a Federal repository are 
made ori a timely basis. The Commission 
believes that these Inventory limitations 
are reasonable from the standpoint of 
waste management economics. While a 
penalty may be Incurred in terms of 
Federal repository space utilization if 
wastes are placed in a repository at an 
age under 6 to 8 years,- there appears t-0 
be little economic incentive to defer 
placement in the repository of wastes 
aged more than 10 years. This conclusion 
takes into account the ·cost anq main
tenance of Interim solid-storage facili-
ties. · · 

Some concern has been expressed that 

required solidification of high-level 
wastes will render unavailable a poten
tl!l,lly valuable res<>urce in that these 
wastes represent· a unique· oouree of 
ra.d.ionuclldes which are useful in vari
ous applications, such m.s .compact heat 
e.nd power S-Ources. However, under the 
Commission policy, the permis81ble 6-
year inventory of liquid wastes will pro
vide a ready supply of feed material for 
im isotope recovery facility, and the 
separated byproducts will. not be subject 
to the inventory limitations. Further
more, the quantity of Isotopes generated 
In the production of nuclear power will 
continue, to expand rapidly in the fore
seeable future; thus, the isotope produc
tion 1n any given year will represent a 
significant fraction of the total quantity 
theh available. 

Interest has been expressed regarding 
that aspect .of the policy which provides 
that disposal of high-level radioactive 
fission product waste would not be per
mitted on any land other than that 
owned and oontrolled by the Federal 
Oover:ument. It has been urged that the · 
Commission permit the establishment of 
repositories for such wastes on State
owned land with operation under AEC 
licenses. The Commission.has considered 
these · suggestions but believes at this 
time that high-level waste repositories 
should be under Federal ownership and 
responsibility. The Commission wishes to 
emphasize, however, that adoption of 
this policy will not preclude considera
tion of State participation 1n federally 
owned repositories or 1n high-level waste 
management activities at. some time In 
the future. 

The health and safety of the public, 
both of the present and future genera
tions, requires that any permanent 
repository for high-level radioactive 
wastes provide complete isolation of the 
wastes from man's biological environ
ment. The Commission believes that Fed
eral ownership of and responsibility, for 
the proposed Lyons, Kans., repository 
will provide the most productive and 
timely means of demonstrating that such 
repositories can be operated without en
dangering the health and safety of the 
public. 

Paragraph 2 of the proposed policy 
published-for comment on June 3, 1969: 
Provided, That "High-level liquid radio
active wastes·in excess of this authorized 
inventory must be oonverted to an AEC
approved solid form." ~aragraph 2 has 
been revised to, specify the forms ,of 
solidified high-level radioactive wastes 
considered by the Commission to be ac
ceptable for receipt and disposal at a 
Federal· repository. The specifications 
have been developed with the view of 
providing maximum flexibility to li
censees in producing solid forms which 
would satisfy the safety requirements 
associated with onslte interim storage, 
transportation, and Federal repository 
operations. 

Data are presently available which will 
permit independent development of unit 
costs for all waste management opera
tions involved In complying with the 
policy other than repository charges. 

Following congressional authoriza
tion and the completion of the detailed 
repository design a firm schedule of 

rePQSltory charges will be· developed and 
published by the Comm1ssion. For interim 
guidance the previously cited ORNL 
report Identifies the bases upon which 
such charges may be developed and pro
vides preliminary estimates. For. · ex-

. ample, the oost for disposal of a con
tainer of waste · may be determined as 
the product of the cost per unit of floor 
area of the mine and the area that Is 
required to provide for sufficient dissipa
tion of heat from the container. In addi
tion, there would likely be a minimum 
charge for handling. Of course, all such 
charges woUld be subject to adjustment 
as experience Is gained in the operation 
of the repository. 

One of the elements of the policy Is 
that fuel reprocessing plants be designed 
to facilitate decontamination and re
moval of all significant radioactive 
wastes at the time the facility Is perma
nently decommissioned. Viewed from the 
perspective that each generation Is trus
tee of the environment for succeeding 
generations, the Commission considers 
that the public interest requires that · a 
high degree of decontamination capabil
ity be included in such facilities and that 
any residual radioactive contamination 
after decommissioning be sufficiently 
low 11,5 not to represent a hazard to the 
public health and safety. Specific re
quirements for decontamination and de
oommisslonlng of fuel reprocessing fa-· 
cilltles will be developed In consultation 
with competent groups. Public comment 
will be· invited before such rules are 
made effective. 

The proposed policy statement, as pre
viously published, also included provi
sions, designated as paragraphs 6 and 
7 of the policy, which related to the dis
posal of radioactive hulls and other solid 
wastes resulting from operation of fuel 
reprocessing plants. Since publication of 
the proposed policy the Commission 
has undertaken studies in connection 
with the ultimate disposal of wastes con
taminated with plutonium or other 
transuranium nuclides. The Commission 
anticipates that these studies may re
sult in amendments to its regulations 
Identifying certain radioactive materials 
deemed unsuitable for disposal at li
censed, privately operated land burial 
facilities. Public comment will be invited 
on such proposed amendments. Any 
Commission rules on eventual disposal 
of such wastes will be rules of general 
applicability to all licensees. According
ly, paragraphs 6 and 7 have·been deleted. 

The Commission staff plans to con
vene a conference of interested industry 
representatives prior to the expiration 
of the 60-day comment period for the 
purpose of assuring a full discussion and 
exchange of views regarding the policy 
statement. The date and place of the 
conference will be announced at an earlv 
date. 

The text of the statement of policy 
set out below Is the same as that pub
lished -for oomment on June 3, 1969, ex
cept for minor editorial changes and 
(1) the redeslgnation of the appendix 
as -Appendix F of 10 CFR Pp.rt 50; (2) 
the revision of the definition of "high
level liquid radioactive wastes" 1n para
_ graph 1· of the appendix. to clarify its 
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. application to,fuel ·reprocessing systems 
other than solvent extraction; (3) the 
revision of paragraph 2 of the appendix 
to include a specification of AEC-ap
proved solid form; <4> the inclusion of a 
statement in paragraph 4 of the ai,pen
dix to indicate. that the decontamma~ 
tion to be required upon .decommission
ing will be the subject of criteria which 
the Commission will develop in consul
tation with competent groups; (5) the 
deletion of the previously proposed para
graphs 6 and 7 of the appendix, dealing 
with ultimate disposal of miscellaneous 
solid wastes generated at fuel reprocess
.Ing facilities, in view of current AEC 
studies which the Commission antici
pates may result in proposed amend• 
ments to its regulations identifying 
certain radioactive materials· deemed 
unsuitable for disposal onslte or .at Ii-· 
censed, privately owned land burial fa
cilities; and (6) the inclusion in, the 
appendix of a new. paragraph 6 provid
ing that with respect to fuel reprocess
ing plants already licensed, the licenses 
will be, appropriately conditioned to 
carry out the purposes of the policy 
stated above. 

. Pursuant t.o the Atomic Energy Act 
of 194t, as amended, and · sections 552 
· and 553 of title 5 1lf the· United States 
Code, the following. amendment to 10 
CFR Part .50 is published as a docu
ment subject to codification, to be effec
tive gr days after publication in the 
FEDERAL REGISTER. The Commission in
vites all interested persons who desire 
to submit written comments or sugges
tions in connection with the amendment 
to send them to. the. Secretary, U.S. 
.Atomic Energy Commission, Washing
ton, D.C. 20545, Attention: Chief, Pub
lic Proceedings Branch, within 60 days 
after publication of this notice in the 
FEDERAL REGISTER. Consideration will be 
given such submissions with the view 
to possible am,mdments. Copies of com
ments received may be examined at the 
Commission's Public Document Room. 'at 
1717 H Street NW., Washington, D.C. 

35 FR 18385 
Published 12/3/70 
Effective 1 /2/71 

Control of Releases of Radioactivity. to 
· the Environment · 
. . i:; ta t em en t. of considerations. On 
April 1, 1970, the Atomic Energy Com
mission published in the FEDERAL REG
ISTER <35 F.R .. 5414> proposed amend
ments to 10 (1FR Parts .20 ·and 50 of its 

· regulations which would:. <a> Improve 
th11 framework 1n Part 20 for assuring 
that reasonable efforts are made by all 
Commission licensees to continue to keep 
exposures to radiation, and releases of 
radioactivity 1n effluents as low as prac
ticable, and <b> s~ify 1n Part 50 design 
and operatin1 requirements to minimize 
quantities of radioactivity released .in 
1aseous and liquid effluents from light~ 
water-cooled nuclear power reactors. In
terested persons were invited to submit 
written comments and suggestions for 

consideration within 60 days after pub
lication of the notice of proposed rule 
making in the FEDERAL REGISTER. After 
consideration of the comments and other 
factors. involved; the Commission has 
adopted.the·proposed amendments with 
certain modifications discussed below. 

The scope of-the amendments to Part 
50 has been expanded to include all nu
clear power reactors rather than light
water-cooled power reactors only. The 
Commission is giving further considera
tion to appropriate amendments to its 
regulations to specify design and operat
ing requirements to minimize radiation 
exposures from radioactivity released in 
effluents from other types of production 
and utilization facilities such as fuel re
processing plants. 

Several comments noted that at the 
time the application for a permit to con
struct a nuclear power reactor is sub
mitted design has not progressed to the 
point where specific equipment to be in
stalled for control of gaseous and liquid 
effluents can be described in detail. Ac- · 
eordingly,'proposed § 50.34a <a> and (b) 
have been modified to require only a de
scription of the preliminary design . of 
equipment to be installed. 
· Some comments suggested that "curie 

quantities of radionu~lides" required to 
be estimated in the application for a 
construction permit in proposed § 50.34a 
(b) (2) could be construed to mean either 
the total quantity of each potential 
radionuclide or the total number . of 
cUries · of all radionuclides combined. 
This provision has been modified to re
quire that an estimate of the quan&ity 
of each of the principal ra.dionuclldes 
expected to be released annually to un
restricted areas be included in each ap
plication . for a permit to construct a 
nuclear power reactor. Section 50.34a(c) 
hall been changed to require a descrip
tion of the equipment and procedures for 
the control of effluents and for the main
tenance and use of equipment -installed 
in radioactive waste treatment systems, 
and revised estimates of the releases and 
exposures which would be expected if 
significantly different from those given 
in the application for a construction 
permit. 

Section 50.36alaJ l2) has been revised 
to allow 60 days, rather than the pro
posed 30 days, after January 1 a.nd July 1 
of each year for fling reports by power 
reactor · licensees on releases of radio
active materials in effluents. The provi• 
slon of the proposed subparagraph that, 
if quantities of radioactive materials re
leased during the reporting period are 
unusual for normal reactor oi>erauons, 
lncludinc expected operational occur
ences, thP. report shall cover this specif
ically, bas been modifted to substitut.e 
the words •signiflcantly above design ob
jectives" for "unusual for normal reactor 
operations". A number of comments sug
gested that this subparagraph be more 
speelftc with respect to the information 
that will be required by the Commission 
to enable lt to estimate exposures to the 
public resulting from effluent releases. 
The Commission has developed and will 
publish in the near future specific de
tails as to the Information that must be 
included in the 6-month reports, required 

by the technical specifications in power 
reactor licenses, including the format for 
reporting the information. This informa
tion, including estimates of exposures to 
the public resulting froi:n releases of 
radiollctive materials in effluents from 
nuclear powerplants, will be published 
by the Commission on a systematic basis 
so that it will be readily available to all 
interested persons. 

A substantial number of comments 
were received regarding the interpreta
tion of various terms used in the 
proposed amendments such as "every 
:reasonable effort" and "as low as prac
ticable" and suggesting that the Com
mission develop more definitive criteria 
for keeping releases of radioactivity 1n 
nuclear power reactor effluents as low as 
,practicable. Deflnition of factors that 
will be taken into.account in determin
ing that radioactivity in effluents is "as 
low as practicable" has been added to the 
aµiendments. The Commission recog
nizes the desirability of developing more 
deflnitive guidance in connection with 
these amendments, and is initiating dis
cussions with the nuclear power industry 
and other competent groups to achieve 
this goal. 

Basis for AEC standards. Releases of 
radioactive materials in ellluents by Com
mission licensees are regulated under the 
provisions of' 10 CFR 20.106 ·which apply 
to all uses of byproduct, source, and spe
cial nuclear material licensed by the 
Commission. These provisions are based 
on radiation protection guides recom
mended by the Federal Radiation Cou."'lcil 
<FRC) and approved by the President. 
The Commission maintains close · con
sultation, and will continue to consult, 
with the National Council on Radiation 
Protection and Measurements, and the 
International ,Commission on Radiologi
cal Protection. 

Since 1959 official guidance for control 
of exPosures to radiation has been pro
vided to Federal agencies through rec
ommendations of the FRC, approved by 
the President. The FRC was established 
in 1959 by Executive order and by an 
amendment to the Atomic Energy Act of 
1954 (42 U.S,C. 2021Ch)). The FRC 
1s directed to advise the President 
"• • • with respect to radiation matters, 
e11rectly or Indirectly affecting health, in
cluding guidance for all Federal agencies 
1n the form'Lilation of radiation standards 
and 1n the establishment and execution 
of programs of cooperation with States." 
The basic recommendations of the FRC 
are generally consistent with those of the 
National Council on Radiation Protec
tion and Measurements <NCRP> and the 
International Commission on Radiologt
cal Protection <ICRP>. The FRC recom
mendations include a radiation protec
tion guide for the genetic exposure of the 
entire population at a level not quite 
twice the average natural background 
radiation level and for a whole body ex
posure of individuals in the population at 
a level about ftve times the average nat
ural background radiation. The guides 
are set well below the level at which de
tectable biological effects from exposure 

. to radiation are expected to occur. The 
FRC states in Report No. l dated May 13, 
1960, that the· guides give appropriate 
consideration to the requirements of 
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health protection and the beneficial ~es 
of radiation and atomic energy, 

GJdcfance on Zow radiation doses. The 
FRO .added to the numerical guidance 

· on maximum limit& the further auidance 
that "every effort should be made to en
courage the maintenance. of radiation 
doses as far below thJs auide as .prac
tlce,ble". Simil,ar statements are also in

·cluded in NCRP and ICRP recommenda
tions. 

The Commission baa always subscribed 
to the general principle that, wlthul radi
ation protection guides, radiation expo. 
sures to the pqbllc should be kept as low 
aa practicable. Thia general principle has 
been a central one in the field of radia
tion protection for many year11. current 
·reviews of reactor licensing applications 
Include reviews of provlslona to limit and 
·control radioactive effluents from the 
plants. 

Experience ·bas shown that licensees 
· have generally kept exposures to :i:'adia
. tlon and releases of radioactivity in ef
fiuents to levels well below the Part .20 
limits. Speciflcall:y, uperience with li
censed nuclear power react.ors to da\e 
shows that radioactl'Vity In water and air 
effluents hall been kept at low levels--tor 

.. the most part small percentagell of the 
limits speclfled In 10 CFR Part 20. Re
sultant ezposures t.o the public livlna In 
·the, Immediate vicinity of operating 
power react.ors have usually been small 
percentages of PRC auides. The Commis
sion believes that, In iieneral, the releases 

· ·of radioactivity In emuents from the nu
clear power reactors now in operation 
have been within raniies that may be 

. con.s.ldered "as low as praetlcable." The 
Commission also believes that, as a re-

. suit of advances in reactor technology, 
further reduction of tholle releases can be 

. achieved. The results to date are attribut

. able, in part, to steps to assure. the in
t.egrity of the nuclear fuel, to the desiiin 
of -waste ·treatment s:vstems to control 
and contain radioactivity, .and tp proce
dures and methods to limit releases of 
radioactive material to unrestricted areas 
in emuent water and air. The AEC's total 
regulatory program Includes not only the 
standards 11nd limit.a In 10 CPR Part 20, 

. but.other regulations as well, varioua re
. strictlom on plant dealgn md restrictions 
· on operation Included In lndvldual oper
·.a~ licenses., 

. Control of ezJH)lurea trom several dif· 
· · ferent ,ourcea. ·'Ibe Commmlon expects 
tbat releases of radioactive material in 
effluents from nuclear power reactors wi
der the preeent 11711t.an of rqulatiol). wUi 
continue to be low. At the ume time, the 
Commlllslon recOIDiZeS that there will be 
a marked lncrsse In the nmnber and 
size of nuclear power reactors in opera.;. 

. . tlon in the future, and that other jMltlvl• 
.: ·.ties that contribute radiation exposure , 

to the public can be expected to lncreue. 
·Design oblectlvu for nuciear power 

reactors. The amendments to Part 50 set 
out · below are Intended to give appro
priate replat.ory effect, with respect to 
radioactivity ·1n . emuents from nuclear 
power . reactora, to the .-uidance of the · 
FRC that radiation doses should be kept . 

· as far · below the radiation protection 
_ guides u practleable. Aa .In the past, an 

. appllcatloa- for a permit to ·comtruct a . 

nuclear power .reactor will be required 
to Include a description of the prelimi
nary design of equipment to be inlltalled 
~ maintain control over radioactive ma
terlala In emuents during nermal reactor 
operations, Including expected opera
tional occurrences. In addit.\on, In the 
case of 1111 application med on or after 
the effective dat.e of the amendments, 
the application will be required to Iden
tify the design objectives, and the means 
t.o be employed, for keeping·· levels of 
radioactive material released In emuents 
as low as practicable. As In current prac
tice the Commission will review· the pro
posed. design of the reactor, Including the 
wast.e treatment equipment and the de
scription of· procedures for the malnt.e
nance and use of the equipment, to de
termine whether the required deslJm ob
jectives are met. 

Each license authorizing operation of 
a nuclear power react.or ·will lnolude 
tech;ilcal speclflcatlom which require 
adherence to ·operating_ procedures tor 
control of emuents and the maintenance · 
and· use of equipment Installed In the 
waste.· treatment s:vstem, . .and the sub
mJsslon of semlannua.I reports contain
ing information-on quantities of radio-
, active material released. If quantitlea re
leased during the reportlnr . perlOd are 
significantly aboYe design objectives, the 

. licensee will be required to cover thJs 
· speclflcally in its report. The effluent re
lease data submitted by licensees will be 
compiled by the Commission and made 
available to the public. The Commission 
will review in Its inspection and enforce
ment. program the effectiveness of the 
maintenance and operating procedures 
used by licensees in meeting the objective 
of minimizing, t.o the ext.ent practlcablE;, 
the quantities of radioactivity released 
in air and water emuents. 

On the basis of existing technology and 
· past operating experience · the Commia
slon expects that nuclear power reactor 
wast.e treatment systems designed and 
operated in accordance with the require
ments set forth In the followlnii amend
ments to Part 50 will help to assure that 
releases from nuclear power reactors will 
generally not exceed small percentages 
of the annual maxl!num'llmlts speclfled 
in Part 20 and in license conditions, and 
that radJatlon exposures to the publle 
resultlnii from the normal operations· of 
nuclear power reactore will not exceed 
mian · percemacea of·~ from 
natural~ radiation.. 

. Nd far -.edbllltw of o,eratton. · a Ill 
necesaar,- &bat nuclear power· reactors 
dlldgnec1 for generation of ~~ 

. have a wry hirb d~ of reliability. Op
erating tlexibWt:v 111 necessary t.o take 
lnt.o account ac,me var1att<m In the small 
qaantltles of radioactiTtl:,, ai a result. of 
elipeeted operaUol11\l occurrences, whlch 
may temporarily result-ID levelll of radio
acttve ·emuents In exceas of the low Ievelll 
normally releaaed, but.· lltDl wtt.b1n -ffie 
limits specified in § 20.106 of Part 20 and 
the operating llca1se. 

· • Mcmitonag. The COlillDlWlon will con
tinue t.o evaluate aposµres lo the Jnlb· 
lic from releuee of radloaettvlt:v In eflu
ents from nuclear ·power reactors. Re,. 
actor licensees arc presentb' i'equlred -to 
CtUTY out JIIDDitorlDg programs designed 
not; only t.o detenn1ne levela of Ndioac-

ttvlty In emuenta released from the piant 
but also to detect s1gnlt1cant 1Dcreases In . ' 
levels of radloactlvl~ in the envuan
ment. The lioensee 1s required to report 
these data to the Commisllon ,on a pe- · 
riodlc basis. In eddltlon, the Commillllion, 
the :O.S. Public Haith ServJce and sev
eral States Cl\1'17 out environmental sur
velllance proiirama. These programs are 
designed to detect and evaluate. Increases 
In environmental level/J that ma:, be BiB
nlflcant to human exposure. The Atomic 
Energy Commission in cooperation -with 
other participating agencies· as appro
priate will s:vstematlcally publlah these 
data so ·that the,- wlll be available t.o ·an 
interest.ed peraom. · 

Pursuant to the Atomic Energy Act of 
195t, as amended, and sections 552 and 
553 of tttle 5 of tht. United States Code, 
the followinii amendmen&s t.o Tit.le 10, · 
Chapter I. Code of ~eral l?,eguJations, 
Parts 20 and .50-, are published aa a doc.:. 
ument subject to codlflcation, t.o be.effec
tive thirty C30t days after publication ID 
"the FEDERAL Rl:GISTER. The Commission 
invites all Interested penom who desire 
to submit written comments or augges
tlons in connection with the amendments 
to send them to the Secreta.r:v of the 
Commission, U.S.· Atomic Energy Com
mlsslo:i.i, Wash,ington. O.C. 20545, Atten.; 
tion: Chief, Public Proceedings Branch, 
within 60 days after publication· of thJs 
notice in the FEDERAL Rl:GISTEa. Consid
eration will be given such submission 
with the view to possible further amend
ments. Coples of comments received ma:v 
be examined at the Commission's Public . 
Document ]room at 1717 B Street NW,. 
Wll!lblnri>n, DC. . . . 

35· FR 19567 
Published 12/24/70 
Effective 1 /23/71 

Plans for Coping With Emergencies 
On May 21, 1970, the Atomic Energy 

Commission published In the FEDERAL 
REGISTER (35 F.R. 7818) for public com-. 
ment proposed amendments to 10 CFR. 
Part 50 "Licensing of Production and 
Utilization Faclllties" which would amend 
§ 50.34 "Contents of applications: tech
nical information," and add a new Ap
pendix E, "Emergency Plans for Produc
tion and Utilization Facilities." The pro
posed amendments would require the 
submission of certain Information per,"."·· 
taining to licensee's emergency plans _to., 
the Commission in applications for fa• 
cillty operating licenses and.ofmore gen
eral information in applications for fa· 
cllity construction permits .. 

All interested persons were invlted:t.o 
submit comments or suggestions in cop,
nection with the proposed amendments 
within 60 days after publication of the 
notice of proposed rule making. in the 
FEDERAL REGISTER. 

After careful consideration of all of 
the comments received the commission 
has decided to adopt the amendments in 
the form set out below. The amendments 
have been revised t.o reflect some of the 
comments received. The substantive 
changes from the amendme'lts published 
for comment are: 
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1. Appendix E, i:ection II-B as pub

lished for comment would require a de
scription in the preliminary safety an
alysis report of contracts and arrange
ments .made ·or·,to ·be made with local, 
State and Fede1·a1 governmental agencies 
with responsibillty for coping with emer .. 
gencies. · Comments from agencies with 
this responsibility indicated that identi
fication of the principal agencies should 
also be- made in the preliminary safety 
analysis report. A statement has been 
added to section II-B to require identi
fication of these principal ·agencies. A 
similar change has been made to section 
IV-D. 

Sections II and IV of Appendix E have 
been revised to clarify that the licensee, . 
at the time of an accident requiring off
site response, is· responsible for notify
ing those persons or agencies who have 
legal authority. and responsibility for 
such a response. · · 

Editorial changes have also '!>een 
made. 

The "Guide To the Preparation of 
Emergency Plans for Production and 
Utilization Facilities" as referenced in 
10 CFR Part 50, Appendix E was devel
oped by the AEC to assist applicants in 
developing suitable emergency plans and 
is available for inspection at the Com
mission's Public Document Room, 1717 
H Street NW. Copies may be obtained by 
addressing a request.to the Director, Di- . 
vision of Reactor Licensing or Director, 
·Division of Materials Licemtng, U.S. 
Atomic Energy Commission, Washing
ton, D.C. 20H5. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to 10 CFR 
Part 50 are published as a document sub
ject to codification, to be effective 30 
days after publication in the FEDERAL 
REGISTER, 

35 FR 19655 
Published 12/29/70 
Effective 12/29/70 

Miscellaneous Amend.menrs 

See Part 2 Statements of Consideration. 

36 FR 3255 
Published 2/20/71 
Effective 5/21171 

General Design Criteria for Nuclear 
Power Plants · 

The Atomic Energy Commission has 
adopted an amendment to its regulations, 
10 CPR Part 50, "Licensing of Produc
tion :and Utilization 'Faclllties," which 
adds an Appendix A, "General Design 
Criteria for Nuclear Power Plants." 

Section 50.34(a> of Part 50 requires 
that each application for a construction 
permit include the preliminary design 
of the faclllty. The following information 
is specified for inclusion as part of the 
preliminary design of the facltity: 

.m The principal design criteria for 
the facllity 

(ll) The design bases r.nd the relation 
of the design bases to the principal de
sign crl terla 

um Information relative to materi
als of construction, general arrangement, 
and the approximate dimensions, suffi
cient to provide reasonable assurance 
that the final design will conform to the 
design bases with adequate margin for 
safety, 
The "General Design Criteria for Nuclear 
Power Plants" added as Appendix A to 
Part 50 establish the mtnlmum require
ments for the principal design criteria 
for water-cooled nuclear power plants 
similar in design and location to plants. 
for · which construction· permits have 
been issued by the Commisslo~. "niey also 
provide guidance in establishing the 
principal design criteria for other typea 
of nuclear power plants. Principal de
sign criteria established by an applicant 
and accepted by the Commlssl,on '!'lfil be 
Incorporated by reference in the con
struction permit. In considering the is
suance .of an operating ll~nse under 
Part 50, the c:ornrnlssion will require as,
surance that the.Be criteria have been 
satlsfled.in the debl.iled design and con
struction of the facility and that any 
changea In such criteria are Justified; 

A proposed Appendix A, '"General Dt,
slgn Criteria for Nuclear Power Plant 
Construction Permits" to 10 CFR Part 
50 was published In the FEDERAL REGISTER 
(32 F.R. , 10213) on July 11, 1967, The 
comments and suggestions received, in 
response to the notice of propoSed rule 
malting and subsequent developments in 
the technolOIIJ' and in the liceming proc
ess have ·been considered in developing 
the revised criteria which follow. 

The revised criteria establish.minimum 
requirements for water-cooled nuclear 
power plants similar In design and loca:

. tlon to . plants. for which construction 
· i,ermlts have been issued by the Commis

sion, whereas .the previously proposed 
criteria would have provided guidance 
for applicants for construction p,ermlts 
for all types of nuclear power plants. The 
revised criteria have been redut;:ed to 55 
1n number, Include definitions, of im
portant terms, and have been rearranged 
to Increase their usefulness in the li~ 
censing process. Additional criteria de
scribini speclftc requirements on matters 
covered in more general terms in the 
previously proposed criteria have been 
added to the criteria. The Categories A 
and B used to characterize the amount of 
information ,needed in Safety Analysis 
Reports concerning e~h criterlo:r;i have 
been deleted since additional guidance 
on the amount and detail of Information 
required to be submitted by applicants 
for faclllty licenses at the construction 
permit stage is DOW included In § 50.34 
of Part 50. The term "engineered safety 
features" has been eliminated from the 
revised criteria and the requirements 
for "engineered 1111,fety features" incor
porated in the criteria for indivi!fual 
systems .. 

Further revisions of these General 
Design Criteria are to be expected. In the 
course of. the development of the revised 
criteria, important safety considerations 
were ldentlfled. but specific requirements 
related to some of these considerations 
have not as yet been sumcientiy de
veloped and uniformly applied in the 
licensing process to warrant their in- . 
cluslon ID the criteria at this time. Their 
omtsslon does not relieve any applicant 
from considering these matters in the 
design of a specific facility and satisfy
ing the necessary safety requirements. 
These matters include: 

Cl> Consideration of the need to design 
. against single failures of passive com
ponents in ftuld systems important to 
safety, 
. (ii) Conslmiration of redundancy and 
diversity requirements for fluid systems 
important to safety, A "system" could 
consist of a number of subsysteDlll each 
of which is separately capable of per
forming the specified system safety func- · 
tlon. The minimum . acceptable .redun
dancy and diversity of subsystems and 
components within .a subsystem and the 
required Interconnection and Independ
ence of the subsystems .have not yet 
been. developed or defined. . 

.(iii) Consideration of the type, size, 
and orientation of possible breaks In the 
components of the reactor coolant pres
sui:e boundary in determining design re
quirements to suitably protect against 
postulated loss of coolant, accidents. 

(iv> Consideration of the possibillty of 
. systematic, nonrandom, ·.concurrent fail
ures of redundant elements in the design 
of the protection systems and reactivity 
control systems. 

· In addition, ·the · Commission is giving 
consi(leratlon to· the need for develop
ment of criteria relating to protection 
against Industrial sabotage and protec
tion •against common mode failures in 
systems, other than the pr<itectlori and 
reactivity control systems, that are im
' partant to safety and· have extremely 
high reliability requirements. 

It ts' expected that these criteria will 
be augmented or changed when specific 
· requirements related· to these arid other 
consid!;!rations are suitably Identified and 

· developed; ·" 
Pursuant to the Atomic Energy Act of 

1954, as amended, and sections 552 and 
553· of title ·5 of the United States Code, 
the following amendment to 10 CFR Part 
· 50 is published ·as a· document subject to 
· codifica tlon to be effective 90 days after 
·publication in the FEDERAL REGISTER. The 
"Commission invites· all Interested· per
sons who desire to submit written com-
ments or suggestions in conneotiort with 
the amendment to send · them to the 

·· Secretary, UB. Atomic Energy Commls
·slon, Washington, D.C. 20545, Attention: 
Chief, Public.Proceedings Branch, within 
45 days after publication of this notice 
in the FEDERAL REGISTER. Such submis-

. &Ions will be given consideration with the 
view to possible further amendments. 
Coples of comments may be examined in 
the Commission's P,ublic Document Room 
at-1717 H Street NW., Washlngwn, DC. 

·36 FR 4861 
Published 3/13/7,1 
Effective 3/13/71: 

Av~il~bility of Guides , . · 
· .. The Atomic Jmergy. Commf.l;sion has 
adopted an amendment of 10 'CFR Part 
50 which adds to I 50.34(1:1) (6) (ill) the 
information that the Commission has 
developed documents entitled "Guide for 
the Planning of Preoperatlonal Testing 
Programs" and "Guide for the Planning 
of Initial Startup· Programs"· to help ap
plicants for facility o~ratlng '.licenses 
establish adequate plans .for such pro
grams. That subdivision ' requires an 
applicant for a license to oi>era~ .a pro
'dllctlon or utlllzatlon facltity to IQclude 
in the Final Safety Analysis Report, the 
plans for preoperational testing and 
initial operations. 
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Because this amendment relates to a 

minor, nonsubstantlve matter, the Com
mis&lon has found that good cause 
exists for omitting notice of proposed 
rule making and public procedure 
thereon as unnecessary, and for making 
the amendment effective upon publica
tion In the FEDERAL REGIBrER, 

Accordingly, pursuant to the Atomic 
Energy Act of 1954, as amended, and 
sections 652 and 553 of title' 6 of the 
United States Code; the following 
amendment of 10 CPR Part 60 is pub
lished as a document subject to codifica
tion to tie effective upon publication 1n 
the FEDERAL REGISTER (3-13-71), 

36 FR 5411 
Published 3/23/71 
Effective 3/23/71 

Siting of Fuel Reprocessing Plants and 
Related Waste Management Faclllties 

on November 14, 1970, the Atomic 
Energy Commission published in the 
FEDERAL RSGISDR (35 F.R. 17530), to be 
effective 90 days after publication, ·a 
statement of policy, In the form of a new 
Appendix F to 10 CPR Part 50, concern
ing the siting of reactor fuel reprocessing 
plants and related waste management 
facilities. The statement of policy dealt, 
among other things, with the question of 
Ultimate disposal of high-level llqu1d 
radioactive fission- product wastes gen
erated In the operation of licensed fuel 
reprocessing plants. The policy requires 
that such wastes be solldifted by the fuel 
reprocessor and transferred to a Federal 
repository for disposal and perpetual 
surveWance. 

Paragraph 6 of the statement of policy 
provided that "With respect to fuel re
processing plants already licensed, the 
licenses will be appr.upriately conditioned 
to carry out the pu:a:poses of the policy 
stated above." The only fuel reprocessing 
plant presently licensed by the Commis
sion for operation is located at West Val
ley, N.Y., about 30 miles south of Buffalo, 
on land owned by the State of New York. 
The plant has been operated since 1966 
by Nuclear Fuel ,Services, Inc. <NFS>. 
The high-level liquid radioactive wastes 
generated at the NFS plant are stored 
underground 1n steel tanks which are 
covered by about 8 feet of soil. 

In a letter to the Commission dated 
January 7, 1971, NFS requested that the 
Commission consider-in addition to 
solldiftcatlon and off site shipment-three 
aiternatlve methods for long-term stor
age or disposal. These alternatives are: 
(1) Continued storage of the wastes 1n 
liquid form with possible transfer of the 
property from New York State to the 
United States after closing of the plant; 
<2) solldiftcatlon of the wastes In exist
Ing tanks with appropriate conditions 
concerning time of solidification, perma
nent marking after solldiftcatlon, and 
such other measures as may be necessary 
to protect the public health and safety; 
and (3) conversion of the wastes to AEC
approved solid form and burial thereof, 
with appropriate safeguards, In the silty 
till at West Valley, or In the underlying 
shales. 

The Commission agrees that the matter 
of Ultimate disposal of existing high-level 
liquid wastes at the West vane. facility 

presents complex technical problems 
which may require considerable time for 
study and resolution. Pending Ultimate 
disposal, the present st.orage method will 
continue to provide reasonable assurance 
that the health and safety of the public· 
will be protected. 

In view of the foregoing considerations, 
the Commission has amended paragraph . 
6 of the statement of policy U> t.o indi
cate that Its application to existing · 
wastes will be the subject of a further 
rule making proceeding, and <2> to pro
vide more specificity regarding Its ap
plication to future high-level wastes gen
erated at the NFS facility. 

Inasmuch as the amendment ls clarify
Ing In nature the Commission has found 
that good cause exists for omitting notice 
of proposed rUle making and public pro
cedure thereon as unnecessary and for 
making the amendment effective without 
the cust.omary 30-day notice. 

P-.irsuant to the Atomic Energy Act 
of 1954, as amended, and sections 552 and 
653 of title 5 of the United States Code, 

· the following amendment to 10 CFR Part 
50 ls published as a document subject to 
codification, to be effectlve'upon publica
tion In the FEDERAL REGISTER (3-23-71 l. 

36 FR 11423 
Published 6/12/71 
Effective 7/12/71 

PART SO-LICENSING OF PRODUC
TION AND UTILIZATION FACILITIES 

PART 115-PROCEDURES FOR RE
VIEW OF CERTAIN NUCLEAR RE
ACTORS EXEMPTED FROM LICENS
ING REQUIREMENTS 

Codes and Standards for Nuclear 
Power Plants 

On November 25, 1969, the Atomic 
Energy Commission published In the 
FEDERAL REGISHR (34 F.R. 18822) pro
posed amendments of Its regulatlons In 
10 CFR Part 50, "Licensing of Produc
tion and U'tlllzatlon Facllitles," and 10 
CFR Part 115, "Procedures for Review 
of Certain Nuclear Reactors Exempted 
from Licensing Requirements," which 
woUld establish minimum quality stand
ards for the design, fabrication, erection, 
construction, testing, and Inspection of 
certain systems _and components of boll
ing and pressurized water-cooled nuclear · · 
power reactor plants by requiring con
formance with appropriate editions of 
published Industry codes and standards. 

All Interested persons were Invited to 
submit written comments and sugges
tions for consideration In connection 
with the proposed amendments within 
80. days after publication of the notlce 
of proposed rUle making In the FEDERAL 
REGISTER. Upon consideration of the 
comments received and other fact.ors 
Involved, the Commission has adopted 
the amendments set out below. These 
amendments have been changed sub
stantially to reflect consideration of the 
comments received and t.o minimize In
terference with the established equip
ment procurement practices of the nu
clear power industry. Some of the more 
significant changes from the proposed 
rUleare: · 

a. The rUle as rewritten requires that 
the determination of which code revi-
81.ons are applicable be based on com
ponent order date rather than 

construction permit date. To prevent 
abuse of this provlslon and to mlnlmize 
the use of outdated codes, the revised 
rule requires compliance with more re
cent codes than those In effect on the 
ordep date If the components are ordered 
more than a specified number of months 
before Issuance of the construction 
permit. 

b. The rUle has been changed t.o make 
its provisions apply to future code re
v,i.&ions on the date they become effective 
unless the Commission has published a 
notice In the FEDERAL REGISTER that com
pliance with such requirements or any 
part thereof is unacceptable or unneces
sary. 

c. The definition of reactor coolant 
pressure boundary has been revised. 

d. The date for compliance with the 
more recent industry codes has been 
changed from April 1, 1970, to January 
1, 1971. 

The Commission believes these 
changes adopted will eliminate most of 
the concerns expressed, will help to sim
plify and stablllze the facility licensing 
process, and will provide an equivalent 
increase ·1n protection of the health and 
safety of the public to that which would 
be provided in the proposed rule. 

Criterion 1 of the "General Design 
Criteria for Nuclear Power Plants" ·cAp
pendix A of Part 50) requires that struc
tures, systems, and components of 
nuclear powerplants' which are Impor
tant to safety be designed, fa-brlcated, 
erected, and tested to quality standards 
that reflect the Importance of the safety 
functions to be performed. It has been 
generally recognized that, for boiling 
and pressurized water-cooled reactors, 
pressure vessels, piping, pumps, and 
valves which are part of the reactor 
coolant pressure boundary should, as a 
minimum, be designed, fabricated, In
spected, and tested In accordance with 
the requ1rements of the applicable Amer
ican Society of Mechanical Engineers 
CASME> codes In effect at the time the 
equipment is purchased, and that protec
tion systems <electrical and mechanical 
sensors and associated circuitry) should, 
as a minimum, be designed t.o meet the 
criteria developed by the Institute of 
Electrical and Electronics Engineers 
<IEEE>.· 

Because of the safety significance of 
unlfonn early compliance by t.he nuclear 
Industry with the requirements of these 
ASME and IEEE codes and published 
code revisions, the Commission has 
adopted the following amendments t.o 
Parts 50 and 115, which require that 
certain components and systems of 
water-cooled react.ors Important t.o safety 
comply with these codes and appropriate 
revisions · to the codes at the earlies& 
feasible time. However, use of the ASME 
Code N-symbol ls not required and in
spection and survey systems other than 
those specified by ABME may be used If 
they provide an acceptable level of qual
ity and safety. AEC quality assurance 
requirements are set forth In Appendix 
B t.o Part 50. The Inspection and survey 
systems required by the amendments 
which follow may be used in partial ful
fillment of these requirements to the 
extent that they are shown by the de
scription of the quality assurance pro
gram required by § 50.34Ca> <7> t.o satisfy 
the applicable require:nents of Appen
dix B. 
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In cases where compliance with speci

fied code requirements, or portions 
thereof, would result in hardships or 
unusual difficulties without a compensat
ing increase in the level of safety, the 
Commission may grant exemptions under 
§ 50.55acb> Cll .. Section 5-0.55alb) (2) pro
vides a basis for the authorization of al
ternatives to the requirements of the 
specified codes and standards if it can 
be shown that an acceptable level of 
safety and quality will be provided. 

The Commission considers that a sig
nificant improvement in the level of 
quality in design, fabrication, and testing 
of systems and components Important to 
safety of water-cooled reactors will be 
afforded by compliance with the require
ments of more recent versions of the 
codes than those specifiecl. In the amend
ments, or portions thereof, and encour
ages such compliance whenever practi
cable, regardless of the date of purchase 
of equipment or the provisions of these 
amendments. 

Compliance with the provisions of the 
amendments and the referenced codes 
is intended to Insure a basic, sound qual
ity level. It may be that the special 
safety significance of a partlcrular sys
tem or component will call for supple
mentary measures. If analysis o! the 
system shows that such is the case, ap
propriate supplementary measures are 
expected to be adopted by applicants and 
licensees, or will be required by the 
Commission. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 or the United States Code, 
the following amendments t,o Title 10, 
Chapter I, Code of Federal Regulations, 
Parts 50 and 115 are published as a docu
ment subject to codification to be effec
tive 30 days after publlcatilon in the 
FEDERAL REGISTER. 

36 FR 16894 
Published 8/26/71 
Effective 9/25/71 

Civil Penalties 

See Part 2 Statements of Consideration. 

36 FR 18301 
Published 9/11/71 
Effective 1 0/ 11 /71 

Ovallty Auurance Criteria for Fuel 
lleproce11lng Plants 

On April 10, 1971, the Commission 
published in the FsllSRAL REGISTER (36 
P.R. 0903) proposed amendments to its 
regulation, 10 CFR Part 60, "Licensing 
9f Production and Utilization Facllltles," 
which would require applicants for a 
license to construct or operat.e a fuel re
processini plant to comply with the qual
ity assurance requirements of appendix 
JI to Part 50, "QllaHty Aliluranee Criteria 
for Nuclear Power Plants." 

All interested persons were invited to 
submit written comments and sugges
tions for consideration in connection 
with the proposed amendments within 
sixty (60) days after publlcation of the 
notice in the FEDERAL REGISTER. After 

careful consideration of the material re
ceived in response to the notice of pro
posed rule making and other factors 
Involved, the Comml.ssion has adopted 
the proposed amendments. The text of 
the amendments set out below is-identical 
with the text of the proposed amend
ments published April 10, 1971. 

Fuel reprocessing plants include struc
tures, systems, and components that pre
vent or mitigate the consequences of 
postulated accidents that could cause un
due risk to the health and safety of the 
public. The purpose of the amendments 
h to provide expl!cit quality assurance 
requirements for the· design, construc
tion, and operation of those structures, 
systems, and components by making ap
pendix B applicable to fuel reprocessing 
plants. The requirements of appendix B 
will apply to all° activities during the 
design, construction, and operating 
phases of the fuel reprocessing plants 
which affect the safety-related functions 
of such structures, systems, and; com
ponents. 

The quality assurance requirements 
established by these criteria are Intended 
to assure that: 

(a) Applicable regulatccy require
ments and the design bases, as defined in 
§ 50.2 and as specified in the license ap
plication, for structures, systems, and 
components are correctly translated into 
speciflcatlons; drawings, procedures, and 
instructions. 

Cb) Systems and components fabri
cated and tested in manufacturers' facll
ities conform to these specifications, 
drawings, procedures, and instructions. 

(c) Structures, systems, and com
ponents constructed and tested at the 
facility conform to these specifications, 
drawings, procedures, and instructions. 

(d) Succeeding activities, such as op
erating, testinjl", repairing, maintaining, 
and modifying, are conducted in aooord
ance with quality assurance practices 
consistent with those employed during· 
design and construction. 

These criteria will also be used for 
guidance in evaluating the adequacy of 
the quality assurance programs in use 
by existing holders of construction per
n:lts and operating licenses for fuel 
reprocessing plants. 

Pursuant to·the Atomic Energy Act of 
1954, as amended, and sections 552 and 
,553 of title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Part 50, are published as a document 
subject to codification effective thirty 
(30) days after publication in the· 
FEDERAL REGISTER. 

36 FR 21579 
Published 11/11 /71 
Effective 11/11 /71 

Implementation of the National 
Environmental Polley Ad of 1969 
on Beptember 9, 1971, the Atomic En

ergy Commiasion published 1n the Fl:D-
1:IIAL REGISTER (36 F.R. 18071) a revision 
of A,ppendlx D of its regulation In 10 CFR 
Perl 50, effective on publ1oa.t1oo. Revised 
.Appendix D as published ls an interim 
statement of Commission policy a.nd pro-

cedure for the l.mplemeD!atlon of the 
National Envirorunental Policy Act of 
1969 <NEPA) in accordance with the de
cision of the U.S. Court of Appeals for 
the Dtstriot of Columbia Circuit in "Cal
vert Cliffs' Coordinlllting Committee, Inc., 
et al. v. United stat.es Atomic Energy 
Commission, et al.," Nos. 24,839 and 
24,871. The procedures in ApJ)ffldlx D 
apply to licensing proceedings for nu
clear power reactors; testing facllltles; 
fuel reproce95tng pla.ntz;; end other pro
duction and utlllzation facllitles whose 
construction or operatloo may be deteT
mlned by the Commission to have a sig
nificant tmpe.ot on the environment. The 
procedures also apply to proceedings in
volving certain specified activities sub
Ject t,o me.terlals licensing: 

The Commission l!ldopted certain minor 
amendments to revised Appen.dlx D, pub
li&hed in the FEDERAL REGISTER on Sep
tember 30, 1971. ' 

The Commission has adopted addi
tional amendments t,o revised Appendix 
D that cla.rlfy the lnteDt of the Commis
sion with respect to prooeedings subject 
to section D. 

In section 4, Procedures Applicable to 
Pending Hee.rings or Proceedings to be 
Noticed in the Near Future, paragraph 1 
hB;II been amended to make the provi
sions of paragraphs 1 and 2 of that sec
tion applicable to proceedings in which 
hearlngs are pending as of Beptember 9, 
1971, or in which a draft or flna.l detailed 
statement of environmental considera
tions prepared by the Director of Regula
tion or his designee has been circulated 
prior to said d,a,te, in the C86e of an ap
plication for a cons1lruction permit, or in 
which a notice of opportunity for hearing 
on the e.pplloa.tion has been issued prior 
to October 31, 1971, 1n the case of an 
application for an operating license. A 
conforming amendment has been m11de 
to section C.1 of Appendix D. 

Paragraph 3 of section D of Appendix 
D has been amended to make clear that, 
in ca.ses where a notice of opportunity 
for hearing on an operating license ap
plication was issued prior to October 31, 
1971, and no hee.ring has been requested, 
the environmental review procedures set 
out In section A of Appendix D, will, 
with respect to such proceedings, be sub
ject to the limitation ttlat comments will 
be requested, and mU&t be received, 
within 30 days from Federal agencies, 
St.te and local officials and 1nteie6ted 
persons on en vironmenital reports and 
draft detailed statements. This change 
conforms paragraph 3 of section D to 
paragraph 1 of section D in this respect. 

Because these amendments relate 
solely to correction and clartftcatlon, the 
Commission baa .found that iood cauae 
exists for omitting notice of proposed 
rule mak.lni and public procedure 
thereon a.s unnecessary. The Commiaslon 
has also fowid that since the amend
ments correct and clarify .prevtoua 
amendments which have already become 
effective, iood cause exists for maklni 
the e.mendments effective without the 
customary 30 day notice. 

Accordlnil:V, pursuant to the National 
Environmental Policy Act of 1969, the 
Atomic Energy Act of 1954, as e.mended, 
and sections 552 and 553 of title 5 of the 
tnllted States Code, the following amend
ments t,o Title 10, Chapter I, Code of 
Federal Regulations, Part 50, are pub
lished as a document sul1ject to codiftca
tion to be effective upon publication 1n 
the FIDEl!AL RIGISTER (11-11-71) 
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37 FR 5745 
Published 3/21 /72 
Effective 3/21 /72 

PROHIBITION OF SITE PREPARATION 
AND RELATED ACTIVITIES 

on December l, 1971, the Atomic 
Energy Commission published in the 
FEDERAL REGISTER (36 F.R. 22848) pro
posed amendments to its regulations in 
10 CFR Parts 30, 40, 50, and 70, which 
would redefine the "commencement of 
construction," as that term is applied to 
production or utilization facilities sub
ject to Appendix D of Part 50, and-would 
provide for Commission environmental 
review prior to "commencement of con
struction" (as that term would be de
fined under these amendments) of plants 
and facilities in which activities will be 
conducted which are subject to the ma
terials licensing requirements of Parts 
30, 40, and 70 and to Appendix D of 
Part 50. 

Interested persons were invited to sub
mit written comments and suggestions 
for consideration in connection with the 
proposed amendments within 60 days 
after publication of .the notice of pro
posed rule making in the FEDERAL REG
ISTER. After consideration of the com
ments received and other factors in
volved, the Commission has adopted the 
proposed amendments with certain 
modifications, in the form set forth 
below. 

Significant differences frolli thJ;i 
amendments published for comment are: 

(1) With respect to specified facilities 
subject to materials licensing, additional 
amendments to Parts 30, 40, and 70 have 
been adopted to provide for Commission 
authorization by specific exemption, 
upon consideration and balanclng of cer
tain specified environment factors, for 

. the continuation of site preparation and 
construction activities begun prior to the 
effective date of these amendments, and 
for the conduct. of .such activities to be 
undertaken after that date. Activities au
thorized under the exemption provisions 
would have to be conducted in such a 
manner as to minimize their environ
mental impact. 

(2) Section 70.21 has been amended to 
conform the time for fl.ling an applica
tion for a license to possess and use spe
cial nuclear material in a plutonium 
processing and fuel fabrication plant be
fore commencement of construction of 
the plant to that required of other ma
terials license applications under these 
amendments <9 months). 

The amendments to Part 50 redefine 
the "commencement of construction" a,s 
that term . ls applied to production or 
utilization facilities subject to Appendix 
D of Part 50 <i.e., nuclear power reac
tors, testing facilities, fuel reprocessing 
plants, and such other productiqn or 
utilization facilities determined by the 
Commission to have a significant impact 
on the environment). "Commencement 
of construction" is defined to include any 
clearing of land, excavation or _other 
substantial action that would adversely 
affect the natural environment of a site 
and construction of nonnuclear facilities 
(such as turbogenerators and turbine 

buildings), but would not include (1) 
changes desirable 'for the temporary use 
of the land for public recreational uses, 
necessary borings to dete'!'IIline founda
tion conditions, or other preconstruction 
monitoring to establish background in
formation related to the suitability of the 
site or to the protection of environmental 
values; or (2) procurement or manufac
ture of components of the facility. Among 
the activities that contmue to be per
mitted prior to the issuance of a con
struction permit are geologic, seismic. 
hydrologic, and meteorologic investiga
tions and such clearing and buildiDg of 
roads and physical structures as are rea
sonably necessary, and in general con
formity with the standard practices of 
the industry, for the purpose of deter-

. mining site su1tab111ty and for precon
struction environmental monitoring. It 
is expected that such · activities will be 
conducted in a manner which will keep 
their environmental impact to a mini
mum .. For example, appropriate erosion 
control measures should be employed; 
roads should be located to minimize or 
reduce environmental impact; {lnd the 
natural vegetation should be disturbed 
only to the extent reasonably necessary 
to enable safe and proper conduct of the 
foregoing activities. These same general 
principles also apply with respect to ac
tivities deemed desirable for the purpose 
of making the land temporarily available 
for public recreational purposes. 

In view of the fact that persons may 
have already begun activities that were 
permitted pursuant to § 50.lO(b) prior 
to the adoption of these amendments, 
but which are now prohibited by these 
amendments, provision has been made 
whereby the Commission may authorize 
continuation of those activities upon con
sideration and balancing of certain spec
ifled environmental factors. During the 
review period and following, if continu
ation is authorized, such activities are to 
be conducted so as to minimize or reduce 
their environmental impact. In making 
this relief generally available only to 
thf\Se persons who h!Lve commenced 
actual site preparation activities prior to 
the effective date of these amendments, 
j;he Commission realizes that in individ
ual cases, particularly those instances 
where plants are in an advanced stage of 
development, but where no site prepara
tion work has yet been started, undue 
hardship may be incurred. In those situ
ations, relief may be sought by request
ing a specific exemption under § 50.12. 
Although It is expected that specific ex
emptions will be used only sparingly for 
this purpose, appropriate relief may be 
granted in particular cases where the 
facts so warrant and a favorable deter
mination can be made with respect to 
the· specified environmental considera
tions listed in the new § 50.12(b). 

Section 50.12 has also been amended to 
require persons presently authorized, 
under specific exemptions, to conduct 
certain activities prior to the Issuance of 
a constructi,on permit for a facility sub
ject to Appendix D to Part 50 to show 
cause why, with reference to specified 
environmental considerations, the ex
emptions should not be revoked. As 
noted earlier, in the event that any ex
emption under § 50.12 is issued after the 

effective date of these amendments, It 
will be only after appropriate conclusions 
with respect to the specified environ
mental considerations llsted In the new 
I 50.12(b) have been reached. In addi
tion, any activities conducted under any 
exemption are to be carried out in such a 
way as to rn1nlrnlire or reduce their en
'Vironmental Impact. 

Amendments to Parts 30, 40, and 70 of 
the Commission's regulations in Title 
10 of the Code of Federal Regulations 
provide for Commission environmental 
review prior to commencement of con
stniction of plants and facilities In 
which activities subject to materials li
censing requirements and. to Appendix 
D of Part 50 will be conducted. "Com
mencement of construction" Is defined in 
the same manner as for facility license 
cases. . 

A provision similar in some respects 
to that contained in the new § 50.10 Cd) 
has been added to Parts 30, 40,' and 70, 
so that Commission authorization may 
be obtained for continuation of activities 
already begun, but which are now, in ef
fect, precluded by these amendments 
until the environmental review is com
plete. Appropriate clarlflcatlon has been 
included in footnotes to §§ 30.11 (a), 
40.14<a>, and 70.14Ca> to indicate that 
those persons who have not effected com
mencement of construction with respect 
to proposed facilities as of the effective 
date of these amendments may also seek 
this exemptlve form of relief. It is ex
pected, however, that specific exemp
tions will be used only sparingly in such 
cases. Any site preparation or construc
tion activities authorized to be carried 
out under the amendments to Parts 30,. 
40, and 70 must be conducted in such a 
manner as to minimize or reduce their 
environmental impecl. 

Applications for the following types 
of materials licenses are presently sub
ject to the foregoing requirements: (a) 
Licenses for posser.sion and use of spe
cial nuclear materials for processing and 
fuel fabrication, scrap recovery and con
version of uranium hexafluoride; (b) li
censes for possession and use of source 
material for uranium milling and pro
duction of uranium hexafluoride; and 
<c> licenses. authorizing commercial ra
dioactive waste disposal by land burial. 

In order to assure that an opportunity 
is provided for full consideration of en
vironmental effects before site prepara
tion is begun, these amendments require 
that applications for such materials li
censes be filed at least nine months 
· prior to commencement of construction 
of plants or facilities in which the li
censed activities will be conducted .. The 
amendments also add, as a condition of 
issuance of such licenses, that before 
construction of such plants and facili
ties may be commenced, the Director of 
Regulation must reach a favorable con- · 
clusion with· respect to environmental 
considerations after completion of the 
environmental review required by Ap
pendix D to 10.CFR Part 50. 

As stated in the notice of proposed 
rule making published in the FEDERAL 
REGISTER on December 1, 1971, the Com
mission considers these amendments to 
be consistent with the direction of the 
Congress, as expressed in section 102 of 
the National Environmental Policy Act 
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of 1969, that, to the fuHest extent pos
sible, the policies, regulations and pub
lic laws ot the United States shall be 
interpreted and administered in accord
ance with the policies set forth in that 
Act. Since site preparation constitutes 
a key point, from the standpoint· of en
vironmental impact, in connection with 
the licensing of nuclear facilities and 
materials, these amendments will fa
cilitate consideration and balancing of 
a broader range of realistic alternatives 
and provide a more significant mecha
nism tor protecting the environment 
during the earlier stages of a project 
for. which a facility or ·materials license 
is being sought. 

The ·commission has found that be
cause of the provisions in §§ 30.ll(b), 

· 40.14(b), 50.lO(d), and 70.14(b), ad
vance notice of the amendments would 
be contrary to the public interest in tbat 
such notice might tend to defeat their 
purpose; 'therefore, good cause exists for 
making the amendments effective with
out. the customary 30-day notice. Ac
cordingly, pursuant to the Atomic En
ergy Act of 1954, as amended, and sec
tions 552 and 553 of title 5 of the United 
States Code, the ·following amendments 
to Title 10, Chapter I, Code of Federal 
Regulations, Parts 30, 40, 50, and 70 
are published as a document subject to 
codification to be effective upon publica
tion in the FEDERAL REGISTER (3-21-72). 

37 FR 6459 
Published 3/30/72 
Effective 4/29/72. 

Reporting of Deficiencies in Design 
and Construction of Nuclear Power
plants 
On July 27, 1970, the Atomic Energy 

Commission published in the FEDERAL 
REGISTER (35 F.R. 12076) for public com
ment proposed amendments to 10 CFR 
J;>arts 50 and 115, "Licensing of Produc
tion and Utilization Facilities" and "Pro-

. cedures for Review of Certain Nuclear 
Reactors Exempted from Licensing Re
quirements," which would establish uni
form requirements for reporting defici
encies occurring during nuclear power
plant design and construction. 

All interested persons were invited to 
submit' comments or suggestions in con
nection with the proposed amendments 
within ·60 days after publication of the 
notice of proposed rule making in the 
FEDERAL REGISTER. After careful consid
eration· of the comments received in re
sponse to the notice of proposed rule 
making and other factors involved, the 
Commission has adopted the amend
ments in the form set out below. The 
amendments, as adopted, reflect a num- · 

·ber of the comments received on the 
notice of proposed rule making. 

In ~urnmary, the comments on the pro
posed rule were: (1) The extensive use 
of many adjectives and phrases, such 

as "significant," "not indicative of," 
''minor," ''magnitude," "extensive," ''fre
quently occurring," etc., leads to am
biguity and vagueness; (2) the provision 
requiring that no remedial action shall 
be taken until the Commission has been 
notified of the deficiency is not neces
sary, is burdensome, and represents a 
possible unnecessary loss of time and 
money to the permit holder or his con
tractors; and (3) the rule itself is un
necessary, since existing quality assur
ance programs require maintenance of 
records of the deficiencies and these are 
available to the Commission. 

With respect to the last comments, the 
Commission believes that the rule is nec
essary, so that the AEC staff will have 
prompt notification of the deficiency and 
timely information on which to base an 
·evaluation of the potential safety conse
quences of the deficiency and determine 
if further regulatory action is required. 
Some changes have been made which are 
intended to resolve some cf the problems 
indicated regarding clarity and ambi
guity. Other significant changes from the 
proposed rule are: 

a. Examples of deficiencies have been 
eliminated, since these made the report
ing requirements appear more complex 
than was a!:tually intended. 

b. The rule has been modified to per
mit construction to continue subject to 
the risk of subsequent disapproval by the 
Commission.· 

Among other requirements in the Com
mission's "Quality Assurance Criteria for 
Nuclear Power Plants," Appendix B to 
10 CFR Part 50, Criterion XVI "Correc
tive Action" requires that significant con
ditions adverse to quality be reported to 
appropriate levels of licensee manage
ment. The following amendment to 
§ 50.55 of 10 CFR Part 50 requires the 
holder of a construction permit for a 
nuclear powerplant to report the more 
important of these deficiencies to the 
Commission. 

It is not the intent of the Commission 
to require reporting of trivial matters . 
Notification is required, however, of sig
nificant deficiencies in design and con
struction. The holder of a permit for 
constructiori of a nuclear powerplant is 
required to notify the Commission of 
each deficiency found in the processes 
of design, manufacture, fabrication, in
stallation, construction, testing, and in
spection which, were it to have remained 
uncorrected, could have affected ad
versely the safety of operations of the 
nuclear powerplant at any time through
out the expected lifetime of the plant, 
and which represents either (1) a sig
nificant breakdown in any portion of the 
quality assurance program, (2) a sig
nificant deficiency in final designs ap
proved and released for construction, (3) 
a significant deficiency in the construc
tion of or significant damage to a struc
ture, system, or component requiring cor
rective action involving extensive effort, 
or (4) a significant deviation from per
formance specifications requiring cor
rective .action involving extensive effort. 

A similar amendment to § 115.43 of 10 
eFR Part 115, "Procedures for Review of 

Certain Nuclear Reactors Exempted from 
Licensing Requirements," has also been 
adopted. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amEndments to 10 CFR 
Parts 50 and 115 are published as a docu
ment subject to codification to be effec
tive 30 days after publication in the FED
ERAL REGISTER, 

37FR15127 
Published 7/28/72 
Effective 8/27 /72 

Restructuring of Facility License Application 
Review and Hearing Processes, 

See Part 2 Statements of Consideration. 

37 FR 17021 
Published 8/24/72 
Effective 8/24/72 

Codes and Standards for Nuclear 
Powerplants 

On June 12, 1971, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER (36 F.R. 11423) amendments to 
10 CFR Parts 50 and 115 which added 
new §§ 50.55a and 115.43a to establish 
minimum quality standards for the de
sign, fabrication, erection, construction, 
testing, and inspection of certain systems 
and components of boiling and pressur
ized water-cooled nuclear powerplants by 
requiring conformance with appropriate 
editions of specified published industry 
codes and standards. Sections 50.55a and 
115.43a as adopted permitted conform
ance with the requirements of editions 
of the specified Codes, Code Cases, and 
Addenda which become effective after 
the date of component order, Unless the 
Commission has published a notice in 
the FEDERAL REGISTER that compliance 
with such requirements is unacceptable 
for such components. 

The Commission has adopted amend
ments to §§ 50.55a and 115.43a which, 
in referencing the editions of Codes, 
Code Cases, and Addenda whose require
ments must be met, include only the 
editions of Codes, Code Cases, and Ad
denda through 1971 or the winter 1971 
addenda, as appropriate. These amend
merits are considered necessary for com
pliance with sections 552 and 553 of 
title 5 of the United States Code and the 
regulations of the Office of the Federal 
Register pertaining to incorporation by 
reference (1 CFR Part 20). 

As new or amended editions of appli
cable Codes, Code Cases, or Addenda are 
issued, the Commission will review them 
and amend the provisions of §§ 50.55a 
and 115.43a as appropriate. 

Since the amendments to § § 50.55a and, 
115.43a are necessary to comply with 
sections 552 and 553 of title 5 of the 
United States Code and 1 CFR Part 20, 
the Commission has found that good 
cause exists for omitting notice of pro
posed rule making and public procedure 



PART 50 • STATEMENTS OF CONSIDERATION 

thereon. as unnecessary and impractica
ble and for making the amendments 
effective upon publication in the FEDERAL 

· REGISTER without the customary 30-day 
notice. · · 

Accordingly, pursuant to the Atomic 
Energy Act of 1954, as amended, and sec
tions 552 and 553 of title 5 of the United 
States Code, the following amendments 
to Title 10, Chapter 1, Code of Federal 
Regulations, Parts 50 and 115 are pub
lished as a document subject to codifica
tion to be effective upon publication in 
the FEDERAL REGISTER (8-24-72). . . 

38 FR 3955 
Published 2/9/73 
Effective 3/11 /73 

Information Requested by Attorney General 
for Antitrust Review of Facility License 
Applications · 

Pursuant to section 105c(4) of the 
Atomic Energy Act of 1954, as amended, 
the Attorney General has requested that 
applicants for certain facility licenses 
under the Act submit specified informa
tion for the purpose of the prelicensing 
antitrust advice by the Attorney General 
pursuant to section 105c < 1) of the Act. 

On April 20, 1972, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER proposed amendments to 10 
CFR Part 50, Licensing of Production 

. and Utilization Facilities, which would 
describe and provide appropriate refer
ences to the information requested by the 
Attorney General (37 FR 7810). Inter
ested persons were invited t.o submit 
written comments or suggestions for con
sideration in connection with the pro
posed amendments within 30 days after 
, publication of the notice of proposed, rule 
making in the FEDERAL REGISTER. 

, The comments received were furnished 
t.o the Department of Justice for its views 
thereon since the infomation called for 
1n the FEDERAL REGISTER was pursuant to 
'the request of the Attorney General. By 
'letter dated June 16, 1972, the Depart
ment of Justice advised the Commission 
that, after consideration of the com
ments, the Department still deems that 
information it had requested is appro
priate for the prelicensing antitrust ad
vice furnished by the Department pur
suant to section 105c<l) · of the Act. 
Accordingly, the Department of Justice 
requested the Atomic Energy Com.-nis
sion to obtain the information in the 
manner and form set out in the FEDERAL 
REGISTER. 

By letter dated May 18, 1972, the As
sistant Attorney General, antitrust, re
quested that item 12 of "II. Required 
information'' of the proposed "Appendix 

, L-Information requested by the Attor-
, ney General for antitrust review of facil
ity license applications" be modified to 
include the following· sentence, "Also 
state separately the most recently esti
mated cost of the subject unites> ." The 
additional sentence does not constitute 
a substantial change and is consistent 
with the intent of the proposed amend
ments. 

In light of all of the foregoing, the 
Commission has determined to adopt the 
amendments 1n the form set forth below. 

Pursuant t.o the Atomic Energy Act of 
1954, as amended, and sections 552 and· 
553 of title 5 of the UQited States Code, 
the following amendments to 10 ·cFR 
Part 50 ar'e published as a document sub
ject to codification, to be effective March 
11, 1973. 

38 FR 4385 
Published 2/14/73 
Effective 3/16/73 

Reactor Containment leakage Testing for 
Water-Cooled Power Reactors 

On August 27, 1971, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER (36 FR · 17053) a proposed 
amendment to its regulations in 10 CFR 
Part 50 which would specify the mini
mum containment leakage test require
ments for water-cooled power reactors. 

Interested parties were invited to sub
mit written comments and suggestions 
for consideration in connection with the 
proposed amendment within 60 days 
after publication in the FEDERAL REGIS
TER. Upon consideration of the comments 
received, and· other factors involved, the 
Commission has adopted the· proposed 
amendment, with certain modifications 
in the form set forth below. 

Significant differences from the 
amendment published for comment are: 
(1) Modification of procedures govern
ing containment inspection and leak de
tection surveys, as a prerequisite to· con
ducting formal leakage tests, and clarifi
cation of the basis for reporting pretest 
leakage values to the Commission, (2) 
establishment of criteria for· 'deferring 
certain safety-related systems from reg-' 
ularly scheduled Type A containment 
leakage tests, (3) incorporation by refer
ence of the recently-issued · American 
National Standard for leakage rate test
ing of containment structures for nuclear 
reactors into the regulation, (4) inclu
sion of nitrogen gas as a suitable testing 
medium for testing the leaktightness of 
valves, and (5) inclusion of water-leak
age test and acceptance criteria 'for con
tainment isolation valves which are 
sealed against containment atmosphere 
outleakage during a design basis accident 
condition by means of a seal-water sys

. ';em. In addition, editorial and format 
changes were made. 

With regard to item (1)' above,. the 
rule set forth below requires the licensee 
to identify specifically those components 
whose initial poor leak-tightness per
formance precluded completion of a 
Type A containment leakage test and to 
report this information to the Commis
sion. The proposed rule would 'not have 
required the reporting of such informa
tion unless attempts to reduce the leak
age rate of ·poor leak-tight components 
failed to meet minimum leak-tightness 
acceptance criteria. Thus, components 
which required frequent adjustments or 
repair in order to meet allowable leak
age limits will l:Je identified and the spe
cific reductions in leakage rate values, 

resuiting from such adjustments, will be 
reported to the Commission. The identi-. 

, fication of such components will provide 
the AEC with a sounder basis for judging 
whether or not containmen·t leakage 
1·ates could have been exceeded in the 
unlikely event a design basis acddent 
were to occur. In addition, .such identi
fication may provide insight into the fre
quency and kinds of adjustments ,being 
made to components to meet the Illini
mum acceptable leakage limits and a 
basis for either establishing a more.fre
quent containment lealiage test schedule, 
or modifying or replacing components. 

W1th regard to item (2) above,. the 
rule set foi:t;h below specifies criteria by 
which the licensee may for ·certain 
safety-related systems temporarily dis
pense with drainage and venting to con
tainment atmosphere during Type A 
containment leakage tests. The proposed 
rule had specified that all systems which 
would connect directly with the contain
ment atmosphere and would beco'me an 
extension of the containment boundary 
should be vented to containment. Strict 
compliance with this rule would have re
quired removing certain safety-related 
systems from service for the duration of 
the test and would limit the performance. 
of the overall integrated containment 
leakage· tests to those times when there r 
would be no fuel .in the reactor. This 
procedure is considered . to be unneces-
sarily conservative. · · · · 

The inclusion of all sa.'fety-related sys
tems in the overall integrated contain
ment leakage test can be accomplished 
while the reactor is fueled, and iri a state 
of potential criticality, by maintaining 
the minimum number of safety-related 
systems in an operable state until all 
systems are tested. Another option is to 
periodically test the containment Isola- ; 
tion valves in these safety-related .sys
tems in accordance with the rule set , 
forth below. This would also assure that 
the requisite level of plant safety will be 
provided during the containment leak
age test program without compromising 
the requirements for including all sys
tems which penetrate the containment 
boundary in the leakage test. 

The proposed rule required the use of 
test methods described · in proposed 
American Nuclear Society Standard ANS 
7 .60 by referencing a portion of the· pro
posed standard. On March 16, 1972, the 
American National Standards Institute 
approved ANS 7.60 and officially issued 
it for use as ANSI N45.4-1972, American , 
National Standard, "Leakage Rate Test
ing of Containment Structures for Nu
clear Reactors." The standard has been 
reviewed for. compatibility with the pro
posed rule and it was concluded that in
corporation of the requirements of ANSI 
N45.4-1972 by reference would .enhance 
the quality or' containment leak testing. 
Accordingly, the rule set forth below now 
specifies that the Type A containment 
leakage tests shall be conducted in ac
cordance with the provisions of ANSI 
N45.4-1972. . : . 

The proposed rule linuted the leakage 
testing medium for reactor containment 
i,solation valves to air, which is widely 
used in the containment leakage testing 
program. However, the use of nitrogen' 
gas for valve leakage testing is also tech-
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i:lical!y satisfactory. Accordingly, the rule 
set. forth· below specifies that either air 
or nitrogen may be used as· the testing 
medium in the conduct of the valve leak.-
age tests. . 

The rule set forth below expands upon 
the requirement contained in· the pro
posed· rule for test.ing valves, sealed with 
water from a seal-water system, by in
cluding minimum water test pressure 
and test acceptance criteria. 
· The proposed rule required that the 

valves ·be subjected to a seal-wafer sys
tem operability test to establish that 
the valves could be satisfactorily pres
surized with seal-water. There was no 
requirement to measure the rate at which 
water leaked past the valve. It had been 
assumed that the seal-water inventory 
would be · adequate to seal the valves 
against outleakage of containment 
atmosphere during the design basis acci
dent condition. However, the lack of a 
specific.-water inventory criterion aga:lhst 
which. actual valve leakage rates would 
be measured, could result in an inade
quate supply of seal-water for valve 
sealing with attendant loss of the con
tainment isolation function. Accord
ingly, a provision has been ;ncorporated 
into the rule set forth below which re
quires that the valve leakage rate shall 
not exceed the seal-water inventory, on 
the assumption that the seal-water sys
tem will be pressurized for 30 days at 
110 percent of the calculated peak con
tainment internal pressure related to 
the design basis accident. With the in
clusion of· this requirement, the require

. ments· for conducting only a seal-water 
system operability test were eliminated. 

Containment is provided for water
cooled power reactors to prevent un
controlled releases of radioactive ma
terials to · the environment if the 
barriers 'provided by the fuel cladding 
and reactor coolant pressure boundary 
should be breached. Testing the reactor 
containment for leakage helps to assure 
that: 

Ca) Leakage of the primary reactor 
containment and associated systems is 
held within allowable leakage rate limits, 
as specified in the technical specifications 
or associated bases of the license; 

<b) Periodic surveillance Is performed 
to assure proper maintenance and leak 
repair during the life of the contain
ment;· and 

.Cc). The containment will continue to 
perform its function throughout the life 
of the plant. 

The amendment which follows pro
vides uniform requirements for contain
ment . leakage testing. It specifies the 
minimum 1·equirements for periodic veri
fication by .tests of the leak-tight integ
rity of the primary reactor containment · 
and associated systems for water-cooled 
power reactors, and the acceptance cri
teria for such tests. · 

Pursuant to the Atomic Energy Act of 
1954, as amended,' and sections 552 and 
553 of title 5 of the United States C:ode, 
the following amendment to Title 10, 
Chapter. I, Code of Federal Regulations, 
Part 50, 1s published as a document sub
ject· to codification to be effective on 
March 16, 1973. 

38 FR 5997 
Published 3/6/73 

Reactor Containment Leakage Testing for 
Water-Cooled Power Reactors · 

Correction 
In FR Doc. 73-2786 il.p.pearing at page 

4385 in the issue of Wednesday, Febru
ary 14, 1973, the following changes should 
be made: 

38 FR 11445 
Published 5/8/73 
Effective 6/8/73 

Licensing of Facilities Used ·for Industrial 
or Commercial Purposes · . 

On October 15, 1971, the Atomic. Energy 
Commission· published in. the FEDERAL· 
REGISTER (36 FR 20051) proposed amend
ments to 10 CFR part 50 of its regula
tions which would define the circum~ 
stances under which research and de-. 
velopment and training" reac.tors will be 
considered to be used "substantially 
for industrial or commercial purposes", 
and thus lic!msable by the Commission 
under section 103 of the Atomic Energy 
Act of 1954, as amended (the Act). Inter
ested persons were · invited to submit 
written comments and suggestions for 
consideration within 60 days after pub
lication of :the notice of proposed rule
making in the FEDERAL REGISTER. No 
comments were received. The Commis
sion has adopted the amend!p.ents in the 
form set out in the notice of proposed 
rulemaking. . . . 

Public Law 91-560, enacted on Decem
ber 19, .1970, amended .the Act by, among 
other things, eliminating' the require
ment that the Commission make "a 
finding in writing that any type of utili
zation or production facility has been 
sufficiently developed to be of practical 
value for industrial or commercial pur
poses" before the Commission may issue 
commercial licenses under section 103 of 
the Act for such facilities. Under section 
102 of the Act, as amended by Public 
Law 91.:..560, utilization or., production 
facllities must, with certain exceptions, 
be licensed under section 103. Applica
tions for licenses ·under section 103 are 
subject to·the preliminary antitrust re
view provisions of· sectic:m· 105, to the 
mandatory hearing requirements of sec
tion 189, and to the requirements for 
review by the Advisory Committee on 
Reactor Safeguards in sec;tion 182. 

The legislative ·history of Public- Law 
91-560 indicates that the· principal pur
pose of the legislation was to subject 
new applications for · production and 
utilization facilities formerly_ licensed 
under section 104b. of the· Act as re
search and development facilities
power reactors and fuel reprocessing 
plants-,.to licensing under: section 103. 
The legislative history also shows· that 
the Congress was aware that some ap
plications for facilities to be' licensed 
under section 104c. as· research reactors 
might also be considered ~·for industrial 
or commercial purposes" If such reactors 
had such a purpose to a significant ex
tent [S. Rept. No. 91-1247, 91st Co!U('., 

2d Sess., at 28 0970) l. Such facilities 
might include, for example, research re
actors that.are used .tQ produce radio
isotopes for sale or that are used for 
neutron· radiography .on a commercial 
basis. 

The amendments to § 50.22 of parl 
50 which follow categorize as a facility 
"for industrial or commercial purposes'' 
a facility designed or 1.1',ed .so that more 
than 50 percent of the annual · cost of 
owning and operating the facility is de
voted to the production of materials, 
products, or energy for sale or com
mercial distribution, or for the sale of 

· services, other than research and de
velopment or education or training, 
Under· this construction, a license issued 
to a nonprofit educational institution 
for a facllity for education or training 
purposes only would continue to be 
licensed under section 104c. of the Act, 
since the licensed operation would not 
be devoted to production of goods or 
services for sale or commercial 
distribution. 

It · is . recognized that some adjust
ment may be needed in the license fees 

. payable by holders of licenses that pres
ently fall within the "research reactor" 
category in 10 CFR part 170, Fees for 
Facllities and Materi.als Licenses Under 
the Atomic Energy Act of 1954, as 
amended. Buch adjustments and related 
changes in 10 CFR part 170 will be con
sidered by the Commission . as part 
of its continuing consideration of the 
license fees assessed against Commission 
licensees. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 e.n4 
553 of title 5 of the United States Code, 
the following amendments to title 10, 
chapter l, Code of Federal. Regulations, 
part 50 are subject as a document subject 
to codification to be effective June 8, 
1973 .. 
38 FR 19012 
Published 7/17/73 
Effective 8/ 16/73 

Fracture·Toughness and Surveillance 
. Program Requirements 
On· July 3, 1971 the Atomic Energy 

Commission ptiblished . in the FEDERAL 
REGISTER (36 FR 12697) proposed amend
ments to its regulations in 10 CFR Part 
50 which would add new appendices en
titled, "Appendix G, Fracture Toughness 
Requirements,'.' and ''Appep.dix H, Re
actor Vessel Material Surveillance Pro
gram· Requirements." 

Interested persons were invited to sub
mit written comments within 60 days. 
Upon consideration of the comments re
ceived and other factors involved, the 
Commission has adopted the proposed 
amendments with certain modifications 
in the form set forth below. 

Significant differences in Appendix G 
from the amendments published for 
comment are: 

(1) Terminology was changed to be 
consistent with that of the ASME Code.' 

1 American Society of Mechanical Engineers 
Boller and Pressure Vessel Code, section III, 
"Rules !or the Construction of Nuclear Power 
Plant Components," 1971 Edition, and 

· addenda through the Winter, 1972 Addenda. 
• American Society for Testing and Ma~ 

rials. · 
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(2 > The method of combining the re
sults of the Charpy and dropweight tests 
to get a combined measure of toughness 
was changed. 

The proposed rule would have required 
characterization of the fracture tough
ness of the ferritic materials in the re
actor coolant pressure boundary in 
terms of the temperature dependence of 
two quantities: (a) Energy absorbed in 
Charpy V-notch impact tests (ASTM ' 
Standard A-370) and (b) the nil
ductility transition <NDT> temperature 
obtained from dropweight tests (ASTM 
Standard E-208). Charpy tests were to 
be run at appropriate temperatures to 
characterize the transition from fully 
ductile, "upper shelf," behavior to low
energy, "brittle," behavior. To obtain a 
toughness characterization that de
pended on both types of tests, the 
"Charpy curve" was to be adjusted up
ward on the temperature scale to make 
the 15 ft. lb. level correspond to the NDT 
temperature from the dropweight tests. 

These amendments continue the re· 
quirement contained in the proposed rule 
that fracture toughness be measured by 
the Charpy test and the dropweight test. 
However, to reflect comments urging 
consistency with the ASME Code, frac
ture toughness of the material is char
acterized by its reference temperature 
RTNDT, This temperature is the highe; 
value of the NDT temperature from the 
dropweight test or the temperature that 
is 60° F below the temperature at which 
Charpy test data meet a specified tough
ness level (50 ft. lbs. and 35 mils lateral 
expansion>. 

(3) The concept of a lowest pressuri
zation temperature given in the proposed 
rule was changed to a concept based on 
fracture mechanics that allows a con
tinuous buildup of pressure as a function 
of temperature and wall thickness. 

The proposed rule would have required 
a "thickness correction" whereby the 
Charpy curve was to be shifted up the 
temperature scale 7"F per inch of mate
rial thickness. The thickness correction 
would have been added to the shift re
quired for consistency between the two 
types of toughness tests to obtain a curve 
of "adjusted fracture energy" versus 
temperature. Fracture control would 
have been achieved by requiring the 
"lowest pressurization temperature" at 
which system pressure could exceed 25 
·percent of normal operating pressure, or 
at which the rate of temperature change 
could exceed 50°F/hr., to be the tem
perature at which the adjusted fracture 
energy · exceeded a certain level, which 
was higher for thick material than for 
thin. 

Many of the comments questioned the 
validity of the dependence placed on the 
Charpy test by the proposed rule. The 
thickness correction was considered ex
cessive for thick sections and inadequate 
for thin sections. Other comments asked 
that the rules treat stresses more quan
titatively to take account of the opera
tors' ability to control pressure and rate 
of temperature change and the de
signers' ability to calculate pressure and 
thermal stresses. Specifically, they urged 
the adoption of the approach that now 
appears in the 1972 Summer Addenda to 
the ASME Code. The proposed rules were 

also revised to reflect these comments. 
As required by these amendments, frac
ture control is achieved by requiring that 
stress in the pressure boundary be lim
ited as a function of the metal tempera
ture relative to the reference tempera
ture, RTNnT, and as a function of ma
terial thickness according to : the "Kn, 
curve" given in the ASME Code. Taken 
from fracture mechanics, the term 
"stress intensity factor" (K) defines a 
quantity that is proportional to the prod
uct of gross stress and the square root of 
crack depth, and includes factors to ac
count for crack shape and for the manner 
of loading. Critical values of K, deter
mined from tests in which precracked 
specimens are loaded to failure, are a 
convenient measure of fracture tough
ness, because differences in crack size and 
shape and differences in manm~r of 
loading between specimen and· compc. 
nent can be treated quantitatively. Tho 
Krn curve in the ASME Code gives allow
able values of fracture toughness as a 
function of temperature relative to 
RTNoT, The curve is based on data ob
tained from tests of large specimens in 
the HSST • program. Rather than re
quire the estimation of maximum ex
pected flaw size, these amendments re
quire that in areas of the reactor vessel 
remote . from discontinuities, the as
sumed flaw size be proportional to wall 
thickness. Thus, from the value of Krn 
at a given temperature, allowable stress 
values are obtained that ·are inversely 
proportional to the square root of wall 
thickness. 

(4) Fracture control procedures de
scribed in paragraph (3), above, are sup
plemented in these amendments by a re
quirement that whenever the core is 
critical, the metal temperature· of the 
reactor vessel shall exceed specified 
values dependent on the concurrent 
stress level. 

(5) The Charpy V-notch upper-shelf 
energy requirements for beltline region 
materials was set at 75 ft. lbs. for all 
cases, without distinction as to the pre
dicted amount if irradiation damage. 

(6) Fracture toughness requirements 
for the various components of the pres
sure boundary were separated to reflect 
comments suggesting that the rules flt 
the anticipated severity of service to 
which the component might be subjected. 

(7) The definition of "beltline region 
of the reactor vessel" was broadened to 
include more shell material above and 
below the core. · 

Significant differences in Appendix H 
from the amendments published for 
comment are: 

Cl) Terminology was changed to be 
consistent with that of Appendix G and 
the ASME Code. In particular, the ad
justment for irradiation effects is . de
scribed in these amendments as an ad
justment of the reference temperature, 
RTN»T, and the amount of temperature 
shift is determined by a slightly .dif
ferent treatment of the Charpy data 
than that given in the proposed amend-
ment. · 

• Heavy Section Steel Technology Program, 
conducted at Oak Ridge National Laboratory, 

(2) Provision was made.for accelerated 
irradiation capsules and for modifica
tion of capsule withdrawn schedules . 
based on results of tests of specimens 
that received the accelerated irradiation. 

(3) A general provision for an: in
tegrated surveillance· program was sub
stituted for the specific requirements 
-given in the proposed rule. It appeared 
from comments that it would be mi.
practical to meet the requirements of 
the proposed rule for commonality of 
multiple reactors. 

Appendices G and H · are inte~ded to 
implement General Design Criterion 31 
"Fracture Prevention of Reactor Coolant 
Pressure Boundary," of 10 CFR Part 50, 
Appendix A, "General Design Criteria 
for Nuclear Power Plants," to the extent 
described below. The margin of safety 
against brittle fracture will be controlled 
more quantitatively . by these amend
ments than by the proposed rul~. par
ticularly with regard to specific guide
lines for the treatment of heatup and 
cooldown conditions. Appendices G and 
H track th<?. language of the ASME Code 
and have adopted certain of its require
ments but also include several key. ·sup
plemental requirements. For the vessel 
beltline, inservice requirements are 
based on the reference temperature as 
adjusted to account for irradiation dam
age. There is also an additional fracture 
toughness requirement in the. form of 
shelf energy values from the· Charpy 
curve for the material in its unirradiated 
condition. · 

Although the requirements of Ap
pendices G and H become effective on 
August 16, 1973, the Commission rec
ognizes that there may be an interim 
period when, for plants now under con
struction, the method of compliance 
with certain provisions may be deter
mined on a case-by-case basis. For 
example, if the test data needed -to es
tablish certain fracture control require
ments are not available because they 
were not required at the t11ne-·material 
sampling was dorie, estimated values that 
are appropriately conservative may be · 
acceptable. · ·:> 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 · and 
553 of Title 5 of the United States Code · 
the following amendments to ntle 10: 
Chapter I, Code of Federal Regulations, 
Part 50, are published as a .document 
subject to codification to be efl'.ective·on 
August 16, 1973. 
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38 FR 22221 
· Published 8/17/73 
Effective 9/17 /73 

Requalification Requirements for Operat
. 'ing Personnel of Production and Utiliza

tion Facilities 
On June 14, 1972, the Atomic Energy 

Commission published in the FEDERAL 
REGISTER (37 FR 11785) for public com
ment proposed amendments to 10 CFR 
Part 55, Operators' Licenses, which would 
(1) provide for the. use of requalification 
programs for operating personnel as a 
condition of license renewal and (2) es
tablish minimum requirements for re
qualification programs for production 
and utilization facility operators and sen
ior operators. 

All interested persons were invited to 
submit comments or suggestions in con-· 
nection with the proposed amendments 
within 60 days after publication of the 
notice of proposed rulemaking in the 
FEDERAL REGISTER. After careful consid
eration of the comments received in re
sponse to the notice of proposed rule 
making and other factors involved, the 
Commission has decided to adopt the 
amendments in the form set out below. 
The amendments as adopted reflect the 
suggestions in a number of the com
ments. ·The. principal changes from the 
proposed amendments are as follows: 

1. A new § 50.34<b> (8) has been added 
which: requires that each application for 
a license to operate a facility include a 
description and plans for implementa
tion of an operator requaliflcation pro
gram which, as a minimum, meets the 
requirements of Appendix A of Part 55.* 

2. A new § 50.54(1-U has been added 
which: 

a. Clarifies that Appendix A of Part 55 
Is applicable to requaliflcation programs 
for operators and senior operators of all 
production and utilization facilities; 

b. Specifies that within three months 
after issuance of an operating license the 
facility licensee shall have in operation 
an operator requaliflcation program; 

c. Provides that, notwithstanding the 
provisions of § 50.59, the licensee shall 
not, except as specifically authorized by 
~he Commission, make a change in an 
approved operator requaliflcation pro
gram by which the scope, time allotted 
for the program or frequency in conduct
ing different parts of the program is de
creased; and 

d. Requires holders of operating 
licenses in effect on the effective date of 
these amendments to submit an opera
tor requaliflcation program for Commis
sion approval and concurrently imple
ment that program within three months 
after the effective date of the amend
ments. 

3. Section 55.31 has been revised to 
require a licensee, who has not, for any 
reason, been actively performing the 
functions of an operator or a senior 
operator for a period of four months or 
longer, to. demonstrate to the Commis
sion that his knowledge and understand
ing of facility operation and administra
tion are satisfactory before resuming his 

licensed duties as an operator or a senior 
operator. 

4. Section 55.33 has been revised to 
permit the submission to the Commission 
in an application for license renewal filed 
within two years after the effective date 
of these amendments a statement as to 
partial completion of a requaliflcation 
program in cases where an operator has 
not completed the entire program at the 
time of license renewal because of the 
time necessary for the facility licensee 
to implement the requalification pro
gram prescribed in the amendments. The 
operator will be required to submit a 
statement covering those portions of the 
requaliflcation program which have been 
completed as of the date of the applica
tion. 

5. A new Section 1 entitled, "Sched
ule," has been added to Appendix A and 
existing Sections 1 through 5 of Ap
pendix A have been renumbered 2 
through 6, respectively. New Section 1 
requires the requalification program to 
be conducted for a continuous period not 
to exceed two years and upon conclusion 
to be promptly followed by successive re
qualification programs. 

6. Section 2 of Appendix A entitled, 
"Lectures", has been revised to: 

a. Permit the use of an annual written 
examination given to each operator or 
senior operator to form the basis for ·the 
lecture series. Only areas· where im
proved knowledge is required of an op
erator need be covered in the lecture 
series; 

b. Permit the use of training aids such 
as films and videotapes; and 

c. Encourage individual study on the 
part of each operator, but provide that 
a requaliflcation program based solely 
upon the use of films, videotapes and in
dividual study is not an acceptable sub
stitute for a lecture series. 

7. Section 3 of Appendix A entitled, 
"On-the-Job Training," has been revised 
to: 

a. Permit the substitution of control 
manipulations which demonstrate skill, 
and/or familiari,ty with plant control sys
tems to satisfy the requirements that an 
·operator manipulate the plant controls; 

b. Require that for reactors, the plant 
control manipulations consist of at least 
10 reactivity control manipulations in 
any combination of reactor startups, re
actor shutdowns or other control manip
ulations which demonstrate skill and/ 
or familiarity with reactivity control sys~ 
terns; and 

c: Permit the required control manip
ulations to be performed on plant simu
lators which rEIJ)roduce the general op
erating characteristics of the facility in
volved and which have arrangements and 
controls similar to that of the facility 
This modification is intended to allow· 
the use of simulators which are similar 
to but not identical to the controls of the 
production or utilization facility to which 
the requaliflation program applies. 

8. Section 4 of Appendix A entitled, 
"Evaluation," has been revised to: 

a. Permit the use of annual written 
examinations to form the basis for the 
formal lecture series coverage for each 
operator or senior operator; 

b. Require that if a plant simulator 
is used in the evaluation portion of the 
requalification program, it accurately re
produce the operating characteristics of 
the facility involved and closely parallel 
the arrangement of instrumentation and 
controls of the facility; and 

c. Require each licensed operator and 
senior operator to participate in an ac
celerated requalification program where 
evaluation of performance clearly indi
cates the need. 

9. Section 5 of Appendix A entitled, 
"Records", has been revised to better 
specify the content of records to be 
maintained to document each licensed 
operator's and senior operator's partici
pation in the requalification program. 

10. Section 6 of Appendix A entitled, 
"Alternative Training Programs," has 
been revised to require Commission ap
proval of alternative requalification pro
grams conducted by persons other than 
the facility licensee. 

11. A new Section 7 entitled "Applica
bility to Research and Test Reactors and 
Non-Reactor Facilities" has been added 
to: 

a. Clarify the applicability of the re
quirements of Appendix A with regard to 
research and test reactors and non
reactor facilities, such as fuel reprocess
ing plants,.and 

b. Require that significant deviations 
from the provisions of Appendix A of 
Part 55 in a proposed requalification pro
gram for such facilities be justified when 
the program is submitted to the Com
mission for approval. 

12. Minor editorial changes have also 
been made to 10 CFR Part 55. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
'Parts 50 and 55 are published·as a docu
ment subject to codification to be effec
tive on September 17, 1973. 

38 FR 30251 
Published 11 /2/73 
Effective 12/3/73 

Standardization of Design; Licenses to Manu
facture Nuclear Power Reactors; Miscellane
ous Amendments 

See Part 2 Statements of Consideration. 

38 FR 31279 
Published 11 /13/73 

Seismic and Geologic Siting Criteria 

See Part 100 Statements of Consideration. 

39 FR 1001 
Published 1 /4/74 
Effective 2/4/74 
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Acceptance Criteria for Emergency Core 
Cooling Systems for Ught Water-Cooled 
Nuclear Power Reactors 
On November 30, 1971, the· Atomic 

Energy Commission publlshed in the 
FEDERAL REGISTER (36 FR 22774) a notice 
scheduling a legislative-type public rule
making heartn1 on January 27, 1972, be
fore a hearing board eonsisttng of Na
~el H. Goodrl.ch, F.aq., Chairman, Dr. 
Lawrence R. Quarles, aµd Dr. John H. 
Buck, concerning its interim statement 
of policy establtsh1nl accepta:nce criteria 
for emergency core cooling systems for 
lllht water-cooled nuclear power reac
tors, published June 29, 1971 <38 FR 
12247>. Amendments to the interim cri
teria were published in the Fnzur. 
Rl:GIBTEII. on December 18, 1971 (38 FR 
24082> in a notice that stated that the 
amendments would also lie considered at 
the rulemaldng hearing. 

Participat101Hn the rulemaldng hear
Ing was extensive. The primary partici
pants included the Commission Regula
tory staff, four reactor manuf11,eturers, a 
consolidated group of electric utWty 
companies, and the CO!lBOlldated Na
tional Intervenors CCNil, a group ol 
about 60 organizations and individuals. 
In addition, three states, the Lloyd Har
bor Study Group, and several individuals 
pli.rUcipated to a lesser degree. The hear
ings" lasted a total of 125 days and gen
erated a record of more than 22,000 
pages of transcript and thousands of 
pages of ·written direct testimony and 
exhibits. Oral argument from the seven 
principal participants was heard by the 
Commission on October 9, 1973. 

In implementation of the National 
Environmental Policy Act of 1969 <Pub
L. 91-190). a Draft Environmental State
ment concerning the proposed rulemak
ing was forwarded to the Council on En
vironmental Quality on December 6, 
1972, arid circulated for comment to par
ticipants in the hearing and interested 
Federal Agencies on December 7, 1972. 
Notice of public availability of the State
ment and an invitation for comment was 
also published in the FEDERAL REGISTER 
at that time. Comments on the Draft 
Statement were received and a Final En
vironmental Statement was published 
on May 9, 1973. 

The Commission noted in the Interim 
Policy Statement: 

Protection against a highly unlikely los,,
of-oollant accident has long been an essential 
part of the defense-in-depth concept used 
by the nuclear power industry and the AEC 
to assure the safe~y of nuclear power plants. 
In this concept. the. primary assurance of 
safety· Is accident prevention by correctly 
designing. constructing, and operating the 
reactor. Extensive and systematic quality as
surance practices are required and applied at 
every step to achieve this primary a.ssurance 
of safety. Nevertheless, deviations from ex
pected behavior nre postulated to occur, and 
protective systems are Installed to take cor
rective action as required In such events. 
Notwithstanding all this, the occurrence o! 
serious accidents Is postulated, In spite of 
the tact that they are highly unlikely, and 
engineered safety !ea tu res are Installed to 
mitigate the consequences of these unlikely 
events. The loss-of-coolant accident Is such 
a postulated Improbable accident:· the emer
gency core cooling system Is one of the en
gineered safety features Installed to mltl
ga te Its consequences. 

l'he Commission has adopted new 
regulations, set forth below, dealing \I.1th 
the effectiveness of ECCS. In a 140 page 
opinion issued on December 28, 1973, the 
Commission discussed the changes from 
the interim acceptance criteria and the 
technical reason for them. Copies of this 
opinion are available for inspection and 
copying at the Commission's Public Doc
ument Room, 1717 H Street, NW., Wash
ington, D.C. 

The principal changes from the Inte1im 
Poiicy Statement are as follows. The old 
c1ite1ion 1iumber one, specifying that the 
temperature of the zircaloy cladding 
&hould not exceed 2300°F, 1s replaced by 
two criteria, lowering the allowed peak 
zircaloy temperature to 2200°F and pro
,1ding a limit on the maximum allowed 
local oxidation. The other three criteria 
ef the IAC are retained, with some modi
Scation of the wording. These three cri
teria limit the hydrogen generation from 
metal-water reactions, .require mainte
nance· of a coolable core geometry, and 
provide for long-term cooling of the 
Quenched core. 

The most important effect of the 
changes in the required features of the 
evaluation models 1s that swelling and 
llmrsting of the cladding must now be 
taken Into consideration when they are 
calculated to occur, and that the maxi
mum temperature and oxidation criteria 
must be applled to the region of clad 
11weWng or bursting when the maximum 
temperature and oxidation are calcu
lated to occur there. Another Important 
ehange 1s the requirement that, in the 
1teady state operation just before the 
postulated accident, the thermal con
ductance of the gap between the fuel 
pellets and the cladding should be cal
eulated taking into consideration any 
Increase in gap dimensions resulting 
from such phenomena as fuel denslfi
catton, and should also consider the ef
fects of the presence of fission gases. 
When these effects are taken into con
sideration a higher stored energy may 
lie ca.lculated. Other changes in the 
evaluation models are mostly in the 
direction of replacing previous broad 
eonservative assumptions with more de-. 
tailed calculations where new experimen
tal information ts available or where bet
ter calculational methods have been de
veloped. 

The wording of the definition of a loss
of-coolant accident has been modified to 
conform to its long-accepted usage, lim
iting it to breaks in pipes. The new reg
ulations also require a more complete 
documentation of the evaluation models 
that-are used. 

The Commission believes that the im
plementation of the new regulations wlll 
ensure an adequate margin of perform
ance of the ECCS should a design basis 
LOCA ever occur. This margin 1s pro
vided by conservative features of the 
evaluation models and by the criteria 
themselves. some of the major points 
that contribute to the conservative na
wre of -the evaluations and the criteria 
are as follows: 

(1) Stored, heat. The assumption of 
102 percent of maximum power, highest 
allowed peaking factor, and highest esti
mated thermal resistance between the 
UO, and the cladding provides a calcu
lated stored heat that 1s possible but 
unlikely to occur at the time of a hy
pothetical accident. While not neces-

sarily a margin over the extreme condi
tion, it represents at least an assumption· 
that an accident happens at a time 
which is not typical 

<2> Blow-aown. The calculation of the 
heat transfer during blowdown Is made 
·in a very conservative manner. There is 
evidence that more of the stored beat 
would be removed than calculated, al
though there 1s not yet e.n accepted way 
of ca!cule.tlng the heat transfer · mere 
·accurately. It 1s probable that this repre
sents a conservatism of .several hundred 
degrees F. in stored energy after blow
down, most o~ which co.n reasonably be 
expected to carry over to a reduction In 
the calculated peak temperature of the 
zircaloy cladding. · 

(3) Rate of heat generation. It is as
sumed that the heat generation rate 
from the decay of fission products is 20 
percent greater than the proposed ANS 
standard. This represents an upper limit 
to the degree of uncertainty. The as
sumption that the fission product level 
Is that resulting from operation at 102 · 
percent of rated power for an 1nfinlte 
time represents an improbable situation, 
with a conservatism that is probably In 
the range of 5 to 15 percent. The use of 
the Baker-Just equation for calculating 
the heat generation from the steam oxi
dation of zlrcaloy should also provide 
some conservatism, but the factor 111 
uncertain. 

(4) The peak temperature criterion. 
The limitation of the peak calculated 
temperature o! the cladding to 2200° F 
and the stipulation that this criterion be 
applied to the hottest region of the hot
test fuel rod provide a substantial degree 
of conservatism. They ensure that the 
core would suffer very little damage In 
the accident. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Part 50, are published as a document 
subject to codification to be effective on 
Febru11-ry 4, 1974. 

39 FR 4871 
Published 2/8/74 
Effective 2/8/74 

Exemption for Fac:lllties Processing lrradl· 
ated Materials Containing Umlted Quin• 
tftfes of Spec:lal Nuclear Mater111 
Subsection 11 v. of the Atomic Energy 

Act of 1954, as amended, defines "pro
duction facility," as "C 1) any eqUipment 
or device determined by rule of the Com
lDlssion to be capable of the production of 
11pecial nuclear material in such quantity 
&11 to be of significance to the common 
defense and security, or in such manner 
as to e.ffect the health and safety of the 
public;•••" 

The Atomic Energy Commission has by 
rule deftned a ''production facWty," as, 
among other things, any facWty designed 
or used for the processing of irradiated 
materials containing special nuclear 
material except laboratory scale facllities 
designed or used for exPerlmental or 
analYtical purposes, facilities which proc
ess slightlY Irradiated uranium contain
ing relatively small amounts of fission 
products and low levels of fission product 
activity, and fac1lltles licensed under 
Parts 30 and 70, or equivalent regula- · 
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tlons of an Agreement State, ln which 
Irradiated material Is processed on a 
batch basis for the separation of se
lected fission products and where not 
more than 16 grams of special nuclear 
material oonstitute a process batch. ClO 
CFR 50.2<a.J (3) (111) >. 

By letter dated June 16, 1973, PRM-
50-7, General Electric Company, Valle
cltos Nuclear Center, Pleasanton, Cali
fornia, petitioned the Commission to 
amend the exception to the definition of 
"production facility" set out ln § 60.2<a) 
(3l <IH>. The exception ln § 60.2<a> <3) 
<Ill> applies to fac!}lties ln which process
Ing of Irradiated materials oontaln1ng 
special nuclear material Is conducted 
pursuant to a license issued under Parts 
30 and 70 of the Commission's regula-

tions, or equivalent regulations of an 
Agreement State, which autboru.es the 
processing of Irradiated spec1aJ nuclelU' 
material on a batch basis for the separa
tion ·of selected fission products and 
limits the process bat.ch to "not more 
than 15 grams of special nuclear mate
rial." The petitioner requested that the 
process batch limit be changed to "not 
more than 100 grams of special nuclear 
material." · 

The Commission has concluded that 
the relatively modest Increase, up to 100 
grams, ln the batch si7.es of special nu
clear material, speclftcally uranium en
riched ln the Isotope 236, would not alter 
materially, the radiation hazards ln~ 
volved for this type of operation and that 
no additional safety precautloQS are re
qUlred beyond those Imposed by Commis
sion licensing and regulation of the use 
of the byproduct and special nuclear 
material under 10 CFR Parts 30 and '10 
or equivalent regulations of· an Agree
ment State. Accordingly, the Commission 
has adopted the amendment aet out be
low which changes the batch Umlt 1n 
I 50.2Ca> <3> <W> to "not more than 100 
snuns of uranium enriched In the Isotope 
235 and not more than -16 grams of any 
other special nuclear material." Inas
much as the amendment set forth below 
ls of B minor nature, good cause exlats 
for omitting notice of proposed rule mak
ing and public orocedure thereon as 1m
necessary. 

Pursuant to the Atomic Energy Act 
of 1964, as amended, and sections . 562 
and 653 or title 5 of the United states 
Code, the following amendment to 10 
CPR Part 60, Is published as a document 
subject to codlftcation. 

39 FR 5773 
Published 2/15/74 
Effective 3/18/74 

Codes and Stand .. rds ·tor Nuclear Power 
Plants 

On November 6, 1973, the Atomic En
ergy Commission published In the Fto
:mAL REcrs:rER (38 FR 30564) proposed 
amendments to its regulations, 10 CFR 
Part 50, "Licensing of Production and 
Utilization Fac111ties," ·and 10 CFR Part 
115, "Procedures for Review of Certain 
Nuclear Reactors Exempted from Li
censing Requirements," which would in
corporate by reference new addenda to 
specified published industry codes. 

The proposed amendments to § 50.55a 
and § 115.43 would provide that the edi
tions of referenced addenda whose re
Quirements must be met include only 

those addenda through the Summer 1973 
Addenda as appropriate. Minor editorial 
changes to update references In 
~~ 50.55a and 115.43a were also lncludtld. 

Interested persons were invited to sub
mit written comments within 30 days. 
No comments were received. The Com
mission has adopted the proposerl 
amendments without moolflce.tlon. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Parts 50 and 115 are publishec. as a 
document .subject to codification, to be 
effective on March 18, 1974. 

39 FR 10554 
Published 3/21 /74 
Effective 4/22/74 

Amendments and Change Procedures for 
Facility Licenses and Authorizations 

(:m August 24, 1973, the Atomic Energy 
Commission published In the FEDERAL 
REGISTER (38 FR 22796) proposed 
amendments to Its regulations in 10 CFR 
Part 50, Licensing of Production and 
Utilization Facilities, and 10 CFR Part 
115, Procedures for Review of Certain 
Nuclear Reactors Exempted from Llcens

-ing Requirements, which would simplify 
the procedural process for AEC authori
zation of changes In production and utl-· 
lization fac1l!tles and technical specifi
cations relating to such facilities: The 
proposed amendments to Part 50 would 
continue to J)ermit facility licensees, pur
suant to § 50.59 of Part 50, to make 
changes In the facility and perform tests 
and experiments not described in the 
safety analysis report without prior Com. 
mission approval unless the change, test 
or experiment Involves an unreviewed 
safety question or a change in the tech
nical specifications. For proposed 
changes, tests or experiments which In
volve an unreviewed safety question or 
a change ln technical specifications, an 
amendment to the operating license 
would be required, pursuant to § 50.90. 
With respect to an application for 
amendment of a license which Involves 
a significant hazards consideration, the 
Commission would act upon tp.e applica
tion for amendment after giving notice 
of its proposed action, as required by sec
tion 189 of the Atomic Energy Act of 
1954, as amended and § 2.105 of 10 CFR 
Part 2. Notice of Issuance of an amend
ment which did not involve a significant 
hazards consideration would be pub
lished in the FEDER,\L REGISTER pursuant 
to § 2.106 of 10 CFR Part 2. 

After consideration of the comments 
received and other factors involved, the 
Commission has adopted the amend
ments as published for comment. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 
the · following amendments to· 10 CFR 
Parts 50 and 115 are published as a docu
ment subject to codification. 

39 FR 132513 
Published 4/ 12/74 

Amendments and Change Procedures for 
Facility Licenses and Authorizations; 
Correction 

In FR Doc. 74-6550, published March 
21, 1974, at 39 FR 10554, paragraph 3 is 
corrected to read as follows: 

39 FR 14506 
Published 4/24/74 
Effective 4/24/74 

Pre-Construction Permit Activities 
On February 5, 1974, the Atomic Ener

gy Commission published in the FEDERAL 

REGISTER (39 FR 4582) proposed amend
ments to its regulations, 10 CFR Part 
2, Rules of Practice, and 10 CFR Part 
60, Licensing of Production and Utiliza
tion Facilities, which would provide for 
a procedure different from that set. forth 
1n I 50.12<a> oZ the Commission's pres
ent regUlations 1n 10 CFR Part 50 where
by site preparation and excavation and 
certain other on-site acUvit.les couia be 
undertaken prior to Issuance of a con
struction permit for a nuclear power re
actor. Interested persona were invited 
to submit comments within 30 days fol
lowing publication, and a number of 
comments were received. 

After consideration of tbe comments 
received, and other factors involved, the 
CommJsslon has adopted the amend
ments In the form aet out below. The 
lfgnliicant differences from the amend
ments published for comment are the 
following: <1> Whichever part of the ap
plication and material to accompany the 
application Is filed tlrst must Include the 
areneral Information required by I &0.33 
and the technical Information required 
by I 60.3f(a) m of 10 Cl"R Part 50 in 
addition to the liceme r~ and restricted 
data aereement aa required under the 
proposed amendments. <2> In response 
to several commeJlt.a, the amendment.a 
adopted provld~ that aeparate hearings 
and decisions GD Issues ccwered b7 AP
pendill: D of Part 50 of tbe Comrnlsslon'a 
replat.ions and site sultd>Wt.y need no~ 
be held and Issued U the parties aairee 
utberwise or the rights of SD1' party 
would'be prejudiced~- Allo, unless 
the parties agree otbenriee or the rtsht.a 
of any party would be prejudiced, .any 
separate bearfng on IIIUel covered by 
Appendix D o! Part 50 and site aulta
bWty must be COIDD)t!Dced no later than 
30 days after 1asuance b:, Ule regulatol'J' 
11tafr of it.a 1ina1 envlronmemal Impact. 
statement. <3> A provlalon bu been 
added to 12.'llla ot 10 CPR Part 2 In 
:response to a comment to make It clear 
that the aec:Uon doen not preclude aeP
arate hee.rfJ:lo and declltom on other 
particular tmmes. <t> In reapome to aev
eral comments the term "alte aplora
tton" has been deleted from I 60.lO<e> 
<1> of 10 CPR Part 50 to &Yold a l)Olllllble 
comllct with 150.lO<e> <1>. <&> The 
amendment to D 50.12 of 10 CPR Part 50 
has been deleted U UDD~ In_ lisht 
of the Commlsslon '1 poUey of 11'8Dt1Ii&' 
exemptions from 150.lO<c> 8J)Brlngly 
and only In cases of undue bardsblp. 
<I> The deflnltion of "commenoement of 
ccmstrui:tton" In 10 CFR 60.lO<c> has 
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been clarUled and ldmplifled br deletf.Ds 
the reference to "nonnuclear fac1Uties." 
The Cornmlasfon belines that on-site 
oomtructlcm of "'Dmm'IIClear facllltiea" 
would constitute "l\lbstantlal nction that 
would lldveneb' &irect the nature.I en
Ylronment of a slte" and that speclftc 
reference to "nonnuclear factUties" . ls 
unnecessary to effectuate the purposes 
of the prohlbltton. <'1> The acope of 
wort that may be routinely autJiorlzed 
under f 50.lO<e> m bu been clarlfted 
and. Umlted to esclude the drtvtng of 
plles and Installation of foundation 
walls and slabs for stnacturea, 117stema, 
ancl component.a subject to Appendix B 
to 10 CFR Pa.rt 50 .<Quality Assurance 
Criteria> . Provision bu been made for 
consideration by atomic aafeb' and 11-
censlng boards of the safety-related 
aspects of site suitability u .a prerequi
site to routine authanu.Uans ud I 2.101 
<a> of 10 CFR Part 2 bu been modified 

-to 1111111'9 1lllDs of the ·necess&r7 data. 
Additional on.:site- work could be autb
oru.ed by a supplemental autbortatlmi 
under appropriate ctrcumatazices laut 
only after a determination b7 the ·bear
ID&' board that there were no UDreSOlved 
safety issues relating to the additional 
wort that would constitute good cause 
for wtt.bholdins authorluUon. The 
cbanses described 1n · <'1> above have 
been adopted by the Comm1sslon to en
sue that there would be full public par
ticipation- with respect to the review of 
site suitabWty Issues which are related 
to both environment and safety, and 
other safety Issues directly related to any 
one-site work on safety rela&ed struc
·tures, systems and components that may 
be authortzecl beycmd excavation, prtor 
t.o 11'811t of any authortzatJ.cm to conduct 
on-site wort. 

The Umltatlon of the scope or work 
that would be authorized ts alao respon
sive to one of the comment.a wblch 1111'
gested that the Commission should not 
allow any on-site work related to radle>
loefcal safety matters prior to a bea.rlnc 
and declalon on those matters. The 
Atomic Enero Act of· 1954; 811 amendecl, 
does not by Its terms prohibit commence
ment of aonstructlon of a nuclear faclllty 
prior to receipt of a construction permit, 
although the Act does provide that a per
mit authorlzlDe construction or &he 
faclllty must be obtained. The Commla
alon ls thus authorized to apply It.a tech
Dlcal expertise and develop a pracUcal 
lldmtnlstratlve Interpretation of the Act 
1111 a whole 1n determlnlng at what point 
1n time a construction permit must be 
obtained. Prior to the enactment or lhe 
National Environmental Polley Acl of 
1969 <NEPA> and the amendments to 
§ 60.10 adopted by the Commission on 
March 21, 11172 (3'1 FR 5745), site ex
cavation fO'l' safety-related structures. 
Wall generally pennJtted to be under
taken by applicants without any prior 
Commission review. The essential dis
tinction between the past situation and 
the present one ls that NEPA now appll~ 
to certain Commission actions. However, 
this essential difference ls accommodat
·ed 1n the amendments by the require
·ment that there be a full NEPA review 
and hearing on NEPA Issues qovered by 
the Commission's NEPA regulatlom 
prior to authorizing any on-site work 
otherwise generally p r o h I b It e d by 
I ~.10· (C). The approach 1n the Instant 
rule, with Its provisions for full review of 
and public participation on relevant ls
sues and Umltatlon of allowable work so 

811 to Include excavation for safety
related structures t:ut not Installation of 
safety-related structures <structures sub
ject to the Commission's "Quality As
surance Criteria") except upon. consid
eration by the atomic safety and licens
ing board of speclfled additional safety 
matters, ls consistent with the Commis
sion's past practice as described above. 
The Commission believes that thts ap.. 
proach reflects a reasonable approach to
ward timely declslonmaklnc within tbe 
framework of the present Act. 

Under the Instant rule, the bearlDg on 
site sultabWCy Issues prior to cram at u 
authorSzatlon under f&O;lO<e, CU would 
be COllfined to whether, based w,on the 
avallable Information and review to date, 
there ls reasonable assurance that the 
proposed site ls a suitable location for a 
nuclear power reactor of ~e general aim 
and type proposed from the standpoint 
of radiological healtb and safety con
siderations under the Act &."Id thft Com
mission's rules and regulations promul
gated pursuant thereto. It should be 
noted 1n this respect that the amend
ments spec1fl.cally provide that any ac
tivities undertaken would be entb,ely at 
the risk of the applicant and, except for 
the hearing and decision on safety Issues 
described above, the grant of authoriza
tion would Lave no bearing on the Issu
ance of a construction permit with re
spect to the requirements of the Atomlc 
Energy Act of 1954, as amended, and 
rules, regulations, or orders promulgated 
pursuant thereto. Thus. while the con
duct of some of the on-site activities may 
produce Information that would have a 
bearlne on the Commission's radiological 
safety review, any grnnt of authorization 
to conduct on-site acttrttles could not 
serve to prejudice the outcome of the 
radiological safety review Itself. 

The rules adopted herein would not 
preclude the presiding officer from re
opening the NEPA and llmlted safety 
hearing after grant of authorization un
der I 50.lO<e> to consider new tnforma:. 
tlon upon motion by an .Interested party 
or on Its own 1n1ttatlv.e. In the evmt the 
presldlD&' oflicer determined that the rec
ord should be reopened, the resolution 
of any Issues that may be raised regard
Ing whether the outstandlni authoriza
tion should continue In efrect would be 
governed by principles slmllar to those 
that app]y 1n the case of reopened pro
ceedings on licenses and permtta. · Of 
course, nothing In the Instant amend
ments would preclude the presiding. of
ficer from declining to make a favorable 
tnitlal decision on-NEPA and the·Umlted 
safety Issues Immediately effective· at the 
outset, or preclude the Commission or 
Atomic Safety and Licensing Appeal 
Board on review pursuant to 10 . CFR 
2.730 and 2.787<b>, or 2.'162, from staying 
th!! etrectlveness of the tnitlal decision. 
and thereby 1n effect stay any Issuance of 
an authorization to conduct on-site work 
that could otherwise have been Issued 
pursuant to an Immediately effective lnl
tlal decision on these · Issues. It . should 
also be clear that sufllclent Information 
regarding the prop0$ed plant ls required 
to be Included 1n the applicant's envi
ronmental report and the record of the 
NEPA hearing In order to conduct a rea
sonable cost-benefit analysis as required 
byNEPA. ' . 

A number or comments suggested that 
the Commission should adopt a more lib
eral policy regarding grantlD&' of exemP
tions from § 50.lO<c> pursuant to I so.:. 

12<a>. The Commlsston bas reJected ~ 
suggestion and wlll continue the present 
policy of grantf.Ds such exemptions spar
ingly and only 1n cases of undue hard
ship.· A number of comments also iuir
gested that ·the provisions 1n I 60.lO<e> 
req~r a full NEPA review and hearln&' 
prior. to grant of authorization were un
necessary and would unduly delay plant 
construction. The CQmmlss1on believes, 
however, that such provisions, which fa
cmtate public participation and ensure 
appropriate consideration of NEPA mat
ters, are 1n the publlc:tnterest and should 
be retained 1n the rule. . . . · · 

COnslderatlon of the· Instant amend
ments arises at a time of deep national 
concern over energy sources and supply
a concern which the Commission fully 
shares. The amendments should reduce 
the time required to bring on line nuclear 
power plants which satisfy all" environ
mental and safety requirements. Pur
suant to the Atomic Energy Act of 1954 
as amended, NEPA, and sections 552 and 
653 9f Title 5 of the United States' Code, 
the following amendments to' Title 10, 
Chapter I, Code of Federal Regulations, 
Parts 2 and 50 are published 811 a docu
ment subject to codlftcatlon. Because of 
the public Interest 1n removlnr unneces
sary obstacles to the construction of 
power plants needed to meei the nation's 
energy needs, and the fact that the 
amendments are of a procedural nature, 
the Commission has found that good 
cause exist.a for maktng the amendments 
effective without the customary 30-day 
notice. 

39 FR 24626 
Published 7 /5/74 
Effective 8/5/74 

Teclmlcal SpeclficaUons for Fuel 
Rel)l'IIC8Slinl Plants 

on Kay 2, 19'73, the Atomic Energy 
Oamrnls&fon publlshec1 in the P'EDBIIAL 
Rmmrn (38 FR 10815) for publlc com
ment proposed amendments to 10 CPR 
Pari ID w.bU:h would 111)8Cify categorlea 
of tacbnlcll IIP8Cl11cat1om for llcenaeiJ 
far fuel reprocessmg plulta. Teclm1cal 
arpecUlcatlons set foi:th t.be apeclac cbar
acterisUca of the factH:ty and the condl
tlcms far 1ta opentlon Ul&t ~ recauil;'ed 
to provide prot,ectton for tbe health and 
aa.fetJ of the public. 

Categories for t.echnlCIU apec:Ulcatlona 
applicable to DllClear reactor llcemes 
were added .to I 60.16 of Parl 60 .'by an 
amendment to that aectlon publlshe:d on 
December '1, 11MJ8. Appropriate categories 
for technlcal speclfl.catlGDS appl:lcable to 
fuel reprocessing plants licenses ha4 noCI 
at that time been developed. The pro
poeed amendments would add cate
gories of technical speclftca.tlorls far fuel 
reprocessing plants to § 60.36 bf spectfl.o 
provisions tn e11,tegoriell < l> "Safety llm• 
lt.s, · Umltmg safety 157Stem settings, and 
JlmitSng control settings" and (2) "Lim• 
ltfn&' conditions for operation.".'. Cate• 
gorles (3) .. Surveillance requirements•. 
m ·Destgn features.~ and <6> ~Admtn-
1.strattve controls" do not require amend
ment to be applicable to fuel reDl"OCess
tng plants. 

In addition to the ~ tn · 1 _60:38 
to cover fuel reprocesslD&' plants spe
clftcal]y, a number of minor editorial and 
clarifying changes were proposed. 
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All interested persons were Invited to 
submit comments or suggestions In con
nection with the proposed amendments 
on ,_or before September ? . 11174. After 
careful consideration ot the comments 
received and other factors Involved the 
Commisslon has adopted the amend
ments 1n the form aet out below. The 
amendments as adopted reflect', 1n parl, 
the suggestions made 1n the comments.. 
The·cha.nges from the proposed amend
ments a.re as follows: 

1. Section 50.36(cl (1) m (Bl of the 
proposed· rule. has been clarlfled to lndl-
3.S ''Oulde to Oontent; of 'I'«:hnical Specl
flcatlons ·t4r Fuel Resil'eoemmg Plants." 

. Concurrently with the publlca.tlon of 
t1ils amendment the CCPDrnllSJml Is ma.k
ine l.l.Va.llable to the public 1t.s "Environ
mental Impact AJ>praJsal of Amendment 
to 10 CPR Parl 50 Techn1ca.l Bpec1fl,ca
ttonli %or ll'Uel :Repr~ PlantB ... 
Coples of the ~virownentaJ !mpacb 
.Appraisal of Amendment to 10 CFR 
Pa.rt 50 Technlcal SpecUlcations for Fuel 
Reprocessing Plants" may be obta.lned by 
writing the U.S. Atmnic Energy Com
m1sslon,. Wa.shln&ton, D.C. 20~, Atten
tion: Direct.or of ~ Standarda. 

Pursuant to t.he ~e EDereJ A.et at 
11154, as amended, and 11ec:Uam 552 and 
552 of 'ntle 6 ot the Unit.eel States Code, 
the following amendment.& to Title lQ. 
ChapteriCodeofF'ecieralRegu)atjoos 
Part 50 are published. as a dGcument sub; 
Ject to codiflcetion. 

39 FR 26279 
Published 7/18/74 
Effective 8/19/74 

Environmental Protection; Licensing and Regu
latory Policy and Procedures 

See Part 51 Statements of Consideration. 

39 FR 27121 
Published 7/25/74 
Effective 7/25/74 

MISCELLANEOUS AMENDMENTS TO 
CHAPTER 

· Notice ts hereby gtven of the amend
ment of the Atomic lilnergy Commis
sion's regulations 1n 10 CFR Parts 20 50 
and 70. . · ' ' 

The amendments of Part 20 correct a 
reference to § 20.106 which appears 1n 
§ 20.301 and make minor corrections 1n 
Appendlx·B and Appendix D. 

The-amendments of Part. 50 correct a 
number of words and make an edltoria.l 
change In § 50.46. 

The amendment of Part 70 corrects a 
reference to § 73.41 <cl which appears 1n 
§ 70.22(g) ." . 

Because these amendments relate 
solely to corrections and minor matters, 
good cause exists for omitting notice of 
proposed rule making, and publlc pro~ 
cedure thereon; u unnecessary, and for 
making the amendments effective 
July 25, 1974. 

Pursuant to the Atomic Energy Act of 
1954, as amended and sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federa.1 Regulations, 
Parts 20, 50, and 70, are published as a 
document subject to codiflcatlon. 

39 FR 34394 
Published 9/25/74 
Effective 10/25/74 

l!nformatlon Requei.ted bJ At'icmey~I 
· for Antitrust; Rmrie# of Faclfity l.leenM 

Appllcations 
On April 25, 1974, the 11.tomic Energy 

Commission published tn the F'ElnrnAL 
REGISTER (39_ FR 141113) P~Posed 
amendments of 10 CPR Pa.rt 2, Rules of 
Practlce and 10 CFR Part ~. LlcmstD11 
of Production and Utllizatlon Facilltles, 
which would provi_d~ for early submis
sion to the Commission of copies of In
formation requested by the Attorney 
General for the cond1,1ct of his antitrust 
review and rendering of advice to · the 
Commission with respect to certain .fa
cility license .applications. 

Under the proposed amendments, ap
plicants for class· 103 construction 
permits would be required to file the re
quired document "Information Request
ed by the Attorney General for Anti
trust Review" at least nine months but 
not more than thirty-six months prior 
to the date that any other part of the 
construction permit application Is filed. 
In addition, under the proposed amend
ments Question 9 of Appendix L of Part 
50 would be amended to require the ap
pllcant to provide malling addresses for 
non-affiliated listed electric utmty sys
tems with peak loads smaller than the 
appllcant•s which now serve either at 
wholesale or retail adjacent to areas 
served by the appllcant. 

The early filing of antitrust Informa
tion was Intended to permit the Attor
ney-General and the Commission to com
plete the antitrust review process,. in
cluding antitrust hearings where neces
sary, concurrently with other llcenslng 
reviews. · 

Interested persons were lnvlted to sub
mit written comments and suggestions 
for consideration in connection With the 
proposed amendments by May 28, 1974. 
Arter consideration ·of the comments re
ceived and other factors involved, the 
Commission has adopted the proposed 
amendments with one significant change. 
Several commentors pointed out that ap
plicants whose applications were filed 
between the effective date of the amend
ments and nine months after the effec
tl\fe date would be required to wait nine 
months after filing antitrust Information 
to file the rest of the application even 
though the entire application had been 
prepared. In order to resolve this prob
lem, § 5Q.:S3a(b) and Cc) have been 
changed to. require nlne-rnonths' prior 
submission of antitrust information only 
1n the case of a construction permit ap
plied for after nine months after the 
effective date of the amendments. Per
sons apply:!ng for construction permfts 
before that time are. required to submit 
the antitrust information as soon as 
possible. 

It should be noted that Part 50 con
t.ains a.provision (§ 50.12) that author
izes the Commission to grant_ exemp
tions from Part 50 requirements, Includ
ing § 50.33a, as it determines are au
thorized by law and will not endanger 
life ar property or the common defense 
and securtty and are otherwise 1n the 
public Interest. . 

Pursuant to the 1'1tom1c Energy Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code, 

the following amendment,s of Title 10 
of the Code ot Federal Regulations, 
Chapter I, Parill 2 and 50, are pubUshed 
es a document subject to ooc:Hftcatlon. 

40 FR 3210C 
Pub! ished 1 /20/75 
Effective 2/19/75 

PART SO-LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

Quality Assurance Crlteria-Pennlsslble 
Organlzation_al Relationships 

On April 19, 1974, the Atomic Energy 
Commission published 1n the FEDERAL 
RIIQISDR (39 FR 13974) for publlc com
D1-ent a proposed amendment to 10 CFR 
Part 50, Appendlx E, "Qua.lity Assurance 
Criteria for Nuclear Power Plants and 
Fuel Reprocessing Plant.s." The purpooe 
of the amendment is to clarify the inten-t 
of Criterion I, "Organization," with re
gard to permissible organizational rela
tionships. All interested persons were In
vited to submit comment.s or· suggestions 
1n connection with the proposed amend
ment by June 3, 1974. 

The proposed amendment was pro
posed as a result of the questions raised 
by the decision of the Atomic Safety and 
Licensing Appeal Board In Common
wealth Edison Co. (LaSalle County Nu
clear Station Units 1 and 2) ALAB-153, 
RAI 73-10, 821 (October 19, 1873) and 
consumers Power (Midland> ALAB-147, 
RAI 73-9, 636 <September 18, 1973), <re-. 
conslderatlQn denied, ALAB-152, RAI 
73-10, 816 <October 5, 1973) )·. These 
questions concerned the organizational 
relationships where personnel perform
ing e, quality assurance function reported 
to a field project manager or superin
tendent who was concerned with .only 
the single proJect to which he WIMI then 
a.sslgned and had cost and schedule re-
sponslblilty for that project. . 

Appendix B establishes qua.llty assur
ance requirements for the design, con
struction, and operation of those struc
tures, systems, 11,nd components of nu
clear power plants and fuel reprocessing 
plants that prevent or mitigate the con
sequences · of postulated accident.a that 
could cause undue risk to the health arid 
safety_ of the !)Ublic". The pertinent provl
lllOllS of Appendix B apply to all ac
tivities which affect the nafety-related 
functions of such · structures, systems, 
and components. 

The intent of the qua.llty asaurance 
criteria provided in Appendix B to 10 
CFR · Part 50 la to require that all ac
tlvitles affecting the safety-related func
tions of nu.clear facility structures, sys
tems, and components be accomplished 
1n a systematic and controlled manner 
so that there is a high degree of assur
ance that these activities are performed 
correctly. Appendix B, in addition to re
qulriDi' that these acti'rit!ea -be per
formed in a SY1Jt4mlat1c -and controlled 
manner such u by requh1ni' that the 
iletlrittes be prescrll:ied and nccamplished 
1n accordance with written Instructions 
or procedures, also requires additional 
assurance of quality to be provided by 
verification of the correct performance 
of ,these activities by means such as 
check.Ing, reviewing, Inspecting, testing, 
and auditing. Execution of a qua.lity as
surance program which complies with 
Appendix B thus Involves both the per
formers; e.g., designer, welder, power 
plant operator, and those persons and 
organizations accomplishing qua.llty as-
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suran.ce functions; e.g., design reviewer, 
Inspector, or tester. · ·. 

One of the matters with which Crl .. 
terlon I deals ' ls the organizational 
relationship of the persons and organiza
tions which are assigned the quality 
assurance functions of (1) assuring that 
the quality assurance program ls estab
lished and .executed and <2> verifying 
that an activity has been correctly per
formed. Criterion I now reqillres that 
such persons and organizations shall 
have sufficient authority and organiza
tional freedom to Identify quality prob
lems; to Initiate, recommend, or provide· 
solutions; and to 'verify Implementation 
of solutions. The intent of these organi
zational requirements ls to assure ,that 
those persons · and organizations' per
forming quality assurance functions ha:vei, 
the required degree of freedom from 
other organizational responslbWtles, 
iuch as cost and' schedullrig; which could 
conflict with their · quality assurance 
functions. ·· . 

It was recognized In establishing the, 
organizational requirements 1n Criterion· 
I that the degree of separation or inde
pendence of the 'persons and organiza
tions performing quality assurance func-. 
tlons can affect their &.blllty to carry out, 
these functions. While It ls desirable from 
one point of view .to· have persons· and 
organizations performing quality ·assur
ance functions completely separated,, or-,, 
ganlzatlonally, from individuals: 'who 
have significant responslbWty · for· per
formance of the. work <~eluding but not 
limited to cost and schedule responsl
blllty>, that Sil.me separation may in some 
instances hinder the· quality assurance 
persons and organizations ln··performlng 
their functions. The g!'.eater the. Inde
pendence or separation, for example, the 
more dlmcult It may be In somfil · In~ · 
stances to maintain lines of communica
tion lnJdentifylng quality problems and 
initiating corrective action. A number of 
variables affect the establishment 'of a. 
quality assurance organization that will 
be consistent with Criterion I. The var
iables Include, but are .not llmlted t.o, the 
size of the organization, Its · organiza
tional structure, the type of activity being 
performed, and the location or locations 
where the work ls being performed.. . 

Guidance as to Implementation c.f a 
quality assurance program that Includes 
the concepts embodied In the amend
ment set forth below ls contained In the 
following publications: 1 , , ', , , 

. 1. Guldapce on Quality Assurance Require-
me:1ts During Design and Procurement· Phase· 
of Nuclear Power Plants, WASH-1283, Be• 
vision l, dated May 24, 1974; 

2. GUldance,on Qua!lty Assurance Requlre
m?nts 'outing the ·construction Phase of 
Nuclear Power 'Plants," WASH-1309, dated 
May 10, 1974; and · · · .. : 

3. Guidance on Quality Assurance Require
ments During the Operations Phase of 
Nuclear Power Plants," WASH-1284, dated 
October 26, 1973; 

Th':) comments on -the notice of. pro
posed rule making, in· ·general, supparted 
the concept that the Commission should 
be flexible In determining acceptability 
of licensee proposed organizational ap
proaches to quality assurance provided 
that ' the licensee explicitly establishes 

• These documents are ave.liable for Inspec
tion at the Commmlon'a PUbllc Document 
Room, 1717 H Street, NW,, Washington, D.C., 
and coplea may be obtained from the Na
tional Technical Xntormatlon service, 6286 
Port RoJr.l Road, BprfDldeld, Vtratnll!, 22161. 

and delineates · the · functional relation
ships that are a part· of his .quality as-
surance program.· · . 
· Additionally, comments .stated th.a~ 

Criterion I did not clearly state that the 
execution ol the quality assurance pro
gram iilvolved, both the· performers who 
achieve the quality objectives and the 
verifiers. who, assure that the required 
quality objectives have· 'been attained. 
As a result: of valid criticisms In this 
regard, Criterion ~ has:been revised to 
Indicate that activities· affecting the 
safety-related functions include both the ' 
performing functions · and . the· quality 
assurance functions.' Criterion I has also 
been revised to include a requirement 
for este.bllshment and . delineation In 
writing' of the 'authority and duties, of 
those responsible 'for' attaining quality 
objectives as wen ·as those. performing 
quality assurarice functions. ' ' . 

. comments· a1so recommended c1ar1-
~ation of. the ;phrases "qu.allty assur
ance functions" and "directing and man'
agtng:. the quality assurance ,program." 
Clarification· has . been. accomplished by. 
defining quality: afi5urance i'upctions as 
(a) assuring that an appropriate' quality·. 
assurance : program ' hi' established and 
effectively 'executed, and . (b) verifying 
that activities affecting'. the safety-re
lated functions have been correctly per'.. 
formed. Since the . execution · of the· 
quality ass~n~ p_rogra~ Involves both. 
the performers and the verifiers, the 
phrase "directing and · managing · the 
quality assurance·. program,'.' which ap
pears In the . last sentence, has been· 
'changed to "assuring effective execution 
oi any l)ortlon of the quality assurance 
program." . 

Comments also recommended clarifi
cation of the last . sentence of the pro
posed rule to ellmlnate the 1.mpllcatlon 
that only one' ln<Uvldual may be respon
sible for the quality. assurance .program 
at a given location. As a result of this 
comment,· a chim1e has been made to 
permit the.situation where, at a location; 
e.g., i:onstrµct,ton• stte. or en11neer1ng and 
procurement bµlldlng, there.' may be 
more than. one Individual responsible ·for 

' usurfng effective execution of different 
. portions of the ;program .. It· &hOuld be 
~.tiowe~r. tad .CfflinU COi\~ 
trol must 'be ·provided to assure that 
these different, portions of the program 
are· coordinated and consistent with the 
overall program requirements. ' ' 

. comments ·a1so . requested ·.elimlnaUon 
of. the phrase "pressures of production" 
In describing .the authority and organlm
' tlonal :freedom ·required fi>r the verlfl
catfon function. 'Since It was riot In
tended that .this phrase· be limited to 
'facets .of inantifacturl.ng or fabrication; 
e.g.; machlnmg or welding,. that phrase 
has been deleted.,The revision now states 
the:broader meaning Intended; I.e., suf
·11cient Independence from cost and 
schedullni' when opposed. to safet:v con
siderations. · In this broader sense, . the 
thoiJg~t encompasses such actlviUes as 
design and procurement. · · 

Pursuant t.o the Atomic Energy Act of 
· 1954, as amended, and sections 552 and 
553 of Title 5 of the Unit~ States Code, 
the following amendment to Tit.le. 10, 
',... ', . \ 

· Chapter I; Code of Federal Regulations, 
Part 50, .Appendix B, ts published as . a 
dociµnent subject to.codiftcation.:. 

. 40 FR 8774 
Published 3/3/75 
Effective 3/3/75. 

"Etiergy Reorgan'ization Act; Revisions to ·chap
ter J to Reflect Organizational and Procedur, 
al Changes · · 

See Part 2· Statements:of Consideration. 

40 FR 19439 
.Published 5/5/75 
Eff!!Ctive 6/4/75 

PART 50-LICENSING OF PROD.UCTION 
. AND UTILIZATION FACILITIES 

Radioactive Material In Llght-Wate~-Cooled 
Nuclear Power Reactor Effluents 

In the matter of Rulemakliig Hearing 
Numerical Guides for design objectives 
and limiting conditions for operation to 
meet the criterion "as low as· practi
cable" for radioactive material ln·llaht~ 
water-cooled nuclear power reactor ef
fluents; Opinion of the commission, 
Chapter··1. Sumniar:v and State~ent of 
considerations. · · _ :'· ·. 

Background. The N'Uclear Regulatory 
Commission ' herewith announces Its de
cision In the rulemakfng proceeding con
.cernlng numerical guides for 'deslgJi ob
Ject.lves and lini1ting conditions for op~ 
eratlon to meet the· criterion "as low as 
practicable'.' for radioactive material In 
light-water-cooled nuclear power. reactor 
emuents. .. · . .. . 

on December 3, 1970, the Atomic En
ergy Commission publiahed In· the FED• 
11:RAL RzGISrER (35 ·FR 183!15), . new 
H 50.34a and 50.36a In Part 50 of its 
regulations, specifying design and op
erating requirements for nuclea,r power 
reactors to keep levels of radioactlvlt:v 
In emuents "as low as .practicable." ,The 
amendments provided qualitative guid
ance, but not numerical crlte~. for de
tennlhlng when design objectiv!lS and op
erations meet the specl.fled requirements. 
The Commiss1on noted In the Statement 
of Considerations accompanying ... the 
amendments the deslrabWty of develop~ 
Ing more definitive 'guidance. The. rule 
we announce today does that, · setting 
forth criteria which, if met, provide one 
acceptable method of establlshlrig com
pliance with the "as low as practicable" 
requirement of H 50.34a and 50.36a. 

On June 9, 1971, the Atomlc·.Energy 
Commlsslo_n published In the · FzDzRAL 

· Rzorsn:a (36 F.R. 11113) for publlc,'com
ment proposed amendments to 10 CFR 
Part 50 which would supplement 
U 50.34a and 50.36a with a new Appen
dix I. The Proposed Appendix provided 

· numerical guides for design objectives 
and technical specification requirements 
for llmltlng conditions for operation for 
UIJht-water-cooled nuclear power re-
actors. ·. . . · 

, 1 The llcenalng and . related regulator,' 
functions of the Atomic Bnargy Commlalon. 
have been trr.naterred to tbla. OommlallOD. 
l!:nergy Beorgr.nlu,tlon Act of .1117', eectlon. 
901 (t), 88 Stat. 12"3,, .. 
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. ·A subsequent notice; published on No
vember 30, 1971 (36 FR 2275), announced 
a public rUlemaking hearing on the pro
posed amendments. The hearing began 
on January 20, 1972, before a Hearing 
Board consisting of Algie A. Wells, Esq., 
Chairman, nr·. John c. Geyer; and Dr. 
Walter H. Jordan. Th·e primary partici
pants in the rUlemaking hearing included 
the Commission's Reeuiatory Staff, a 
consolidated utility groUP, the Consoli
dated National Intervenors, General 
Electric Company, and the State of Min
nesota. In addition, 18 . persons or or
ganizations, including the Environmental 
Protection Agency, made limited appear
ances .. 

The hearing was suspended in May of 
1972 pending preparation of an Environ
mental Impact Statement concerning the 
proposed rUlemakl.ng in. implementation 
of the National Environmental Polley 
Act of 1969. A Draft Environmental 
Statement was :forwarded to the Coun
cil on Environmental Quality on January 
15, 1973, and circulated for comment to 
blterested Federal agencies and members 
ot the public, including the ·hearing par
ticipants, Notice of public availabillty of 
the Statement and an invitation for 
comment Were published in the P'lliDERAL 
REGIS'l'ER. Comments on the Draft En
vironmental Statement were received. 
and a Final Environmental statement 
was· Issued on July 26, 1973. In Novem
ber 1973, the public hearing was resumed 
for consideration of the Environmental 
Statement. · The ,ffidentiary hearing was 
concluded on December 6, 1973, conclud
ing statements of'J>osltlon were filed, and 
the entire record was forwarded to the 
Com:mlsslori for decision. The proceed
inl covered some 25 days of heann,s, 
t172 pages of _hearing transcript,. and 
t.housands of pages of prepared writ~ 
direct testimony and exhibits. Oral M'IIU
ments were heard by the Atomic Enel1)' 
Commission on JIDle 11,·1974, · 

As the record develoJ>e4 during th18 
rUlemaldng shows, tbere ls a eenera.I con-
11ensua concernlni the need to deftne "118 
low as· practicable" with numerical cri
teria. The ma,lor Issues of ccmtrovel'BY 
involved the feasibility of achlevine the 
prpposed numerical. criteria aqd the cost 
of· compliance with. and the pei;-ceived 
benefits of the criteria. The Nuclear :Reg
Ulatory · Commlllslon has carefully con
sidered the entire refurd ii.lid the Views of 
those who participated 1ri the rulemaklng 
hearing in reachlnr ·the .decision an
nounced herein. I 

· It should be emphasized that the Ap
pendix I cwdes as here adopted by the 
·commission are not radiation.protection 
standards .. The numerical ruides of AP
pendilt' I whlch we ann~unce today are 
a quantitative exprtllllllon of the meaning 
of the· requirement that radioactive ma
terial lri effluents released to ·unrestricted 
areas from 1llrht-water-<:00led nuclear 
power re~otors be kept "as low as practl-

' I Some Of the parties to this proceeding 
eent UJ1110llcltecl letters to Individual mem
bers of the CommlNlon, e:r.presstng vtewa on 
the subject matter of this rulemaklng. These 
CIOIDDlWlic&tloDI!, not a part of t.b.0 heartng 
record, have been placed ID the public docu
ment room and served upon au parties ID 
the manner deacnbed ID 10 CPR 2.'180 (b) , and 
have not been comldered ID :reaching the de
clslcm announced toda:v. 

cable."• 
The Commission's radiation protection 

standards,· which are based on recom
mendations of the Federal Radiation 
Council CFRC> as approved by the Presi
dent, are· contained in 10 CFR Part 20 
"Standards for Protection Against Ra~ 
diation," and remain unchanged by this 
Commission decision.' As in the case of 
parallel recommendations o:t' the Na
tional Council .on Radiation Protection 
and Measurements CNCRP> and the In
ternational Commission on Radiological 
Protection CICRP> , these FRC standards 
which have been previously adopted give 
appropriate consideration to the overall 
require.ments ·of health protection and 
the beneficial use of radiation and atomic 
enel'IY. The Commission believes that the 
record clearly indicates that any biologi
cal effects that might occur e.t the low 
levels of these standards have such low 
probablllty of occurrence that they woUld 
escape detection by present-day methods 
of observation and measurement. 

The Commission fuily subscribes to 
the general principle that, within estab
lished radiation protection guides, r.adi
ation exposures .to the public should lJfl 
kept "as low as practicable." This precept 
has been a central one In the field of 
radiation protection for many yeal'B. The 
term "as low as practicable" ls defined In 
the Commission's regulations <10 CFR 
50.34a<at> to ·mean "as low as ls practi
cably achievable taking into account the 
state of technology, and the economics of 
improvements In relation to the benefits 
to the public health and safety· and 1n 
relation to the utlllzatlon of atomic en
ergy In the public ·interest.'' 

We note that during the pendency of 
this rulemaking the International Com
mission on Radiological Protection, In 
ICRP Publication No. 22, has replaced 
the phrase "as low as practicable" with 
"as low as ls reasonably achievable" In Its 
recommendation on dose limitation. Its 
recommendation hu also been expanded 
to Identify two specific considerations
economic · and social-that are to be 
taken into ·account In determining a level 
of exposure that may· be considered "as 
low &11 ls :reasonably achievable." Other 
considerations, such as ethical ones, are 
: • Under the Preeldent's Reorganization Plan 
No. 8 of 19'10, the Environmental Protection 
Agency· (EPA) Is reaponaible tor eet&bllahlng 
generally ·11,J>pUcable environmental :radiation 
atandardll for the protection of the general 
environment from radioactive materials. The 
:N'uclear Regulatory Commllllllon Is respon
alble for Implementation and enforcement 
of EPA'& geiiera!Jy_ applicable environmental 
atan!lards. J! the design obJectlftlO!I imd.oper
&tlDg limits established ID this ·decision 
should prove to be lnoompatlble with any 
generally appllc&ble atQDdard hereafter 
·established by ' EPA, these objectives and 
U.!11lts wm be modified 1111 necessary. 

• The radiation protection guides estab
fuihed by ibe FRO for Individual mmnbers of 
the public a.re IIOO mllllNmS per year to the 
total body and bone marrow and 1600 mllll
rems per year to the thyroid and bone. The 
guide for average doee to the population Is & 
rema ID SO years to tbe gonads (im annual 
aversge doee of l '10 mllltrema per person 
averaged .over the population). Th- guides 
>11nd recommendations applJ' to ezposures 
from all aourcee other tb&n medical pro
cedures •DC! natural background. 

The PRC provides no specl11.c ftldle.tlon pro
tection guides .wlth rapect to other organn 
ot the l)ocfJ. The ICBP recommends annual 
daN llmlu of IIOO milllrema to the total body, 
pada, and Nd bone·marrow: 8000 mllltrema 
to the lllfn, bone, 1111d tb9"C)ld, ezcept lllOO 
mill'- to tale 1111YIOl4 of clllldffn up to 18 
,_.. ol •: 111d lllOO lllllllrema to other 
1mc1• orpu. 

not excluded by this wording and may 
indeed be considered to be lncludP.d by 
the, adjective "social.'' The. ICRP has 
clearly stated that the changed termlnol
ology does not reflect a change µi the 
objectives of dose limitation, but rather 
a choice of language which "more closely 
describes its Intentions." See ICRP Pub
lication 22, paragraphs 6, 7, and 20. · 

We endorse· this attempt to make thls 
basic concept of radiation protection 
more understandable. we are today di
recting the Commission's staff to pre
pare and Issue for public comment a pro
posed rule that substitutes the currently 
accepted phrasing-"as· low IS ls rea
sonably achlevable"-for the older, less 
precise terminology in the man:v. places 
throughout our regulations and regula
tory guides where it appears. The nu
merical values of Appendix I quantifying 
"&11 Jow 118 practicable", wW not, of 
course, be affected by ~e forthcoming . 
change in terminology. 

The principal changes from the pro
posed amendments published In the Fzn-
11:BAL · RB01sna on June II, 1971, are .as 
follows: 

1. Lf<luid e.tnuents. The design objec
tives In the proposed rule for radioactive 
material In liquid effluents were based on: 
ca> An annual release of not more than 
15 curiP.s, except tritium, from each re
actor, Cb)· specified concentration limits 
on tritium and other radioactive mate
rlalll releued to the enVironment, and 
<c> a provtsl.on for inerea,slng or de-' 
creasing the deatsn-obJect.lve quantities 
and concentrations for apecUlc sites 11Ub
lect to lteeplng annual doses to the tofal 
bod)' or any orran of an individual In an 
unrestricted area to not more than 5 mil• 
llrems for all 'reactol'B on a site. The de
sign objective in Appendix I IS adopted 
limits the total radioactivity released 
from each light-water-cooled nuclear 
P<JVier reactor to a level that limit.a the 
annual dose or dose commitment from 
liquid effluents from that reactor for any 
individual in an unrestricted area from 
all · pathways of exposure to not more 
than 3 m1111rems to the total body. and 
1 O milllrems to any organ. 

The adopted design-objective guides 
contain no numerically specified llmits 
UPOn quantities of radioactive material 
to be released since the record shows that 
11uch limlts have little if any independent 
significance. Protection of future users 
of the near environs of the reactor Is pro
vided by the additional requirement that 
all augments with· a favorable cost-bene
fit balance be Included In the radwaste 
system and by the provision that the esti
mation of exposure be made with respect 
to such· potential land and water use and 
food pathways as could actually e:iclst 
during the term of plant operation. · 

2. a«seous etlluents. Theprlnclpal dif
ference in the deslen objective In the . 
Appendix adopted · by the commission 
dealing with external dose from radio
active material In gaseous effluents ls the 
separate treatment of total-body dose 
and skin dose. The proposed design. ob
jective llmited both the annual tot:a}
body and the annual skin dose from all 
reactol'B on a site to 5 mllllr'ems, whereas 
the new design objective incorporates an 
annual total-body dose limit from gase
ous effluents of 5 mllllrems per light
water reactor and Increases the annual 
dose limit to the skin to not more than 
-15 mlllirems per light-water reactor. The 
design-objective annual dose to the skin 
has been Increased from 5 mllllrems to. 
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15 m1111reins on the basis of evidence 1n 
the Final Environmental St.at.anent and 
the hearing record showing tha.t it 1s not 
technically practicable to design and op
erate a light-water-cooled nuclear power 
reactor with a limit on the annual akin 
dose from beta radiation of not more 
than 5 mllllrems.• It 1s noted by way of 
comparison that an annual dose to the 
sittn of 15 milllrems 1s one-half of one 
percent ot the radiation dose 11m.1t tor a 
member of the _public recommended by 
the International CommJssion on Radio
logical Protection. 

3. Radwac·uve Iodine ona particulate 
matter. The proposed design objective 
for radioactive Iodine and radioactive 
material 1n particulate form released 1n 
gaseous effluents was expressed as a 11m.1t 
on the avuage concentrations of radio
iodines and radioactive material 1n par
ticulate form at or beyond the site bound
ary. The proposed concentration values 
were '1esigned to limit the annual dose 
to the thyroid or other organs from all 
reactors . on a site to not more tha.n 5 
millirems. The design objective 1n the 
new Appendix I 1s expressed as the an
nual quantity of radioactive iodine and 
radioactive material released which 
limits the annual dose or dose commit
ment to any organ, including the thyroid, 
of any individual in an unrestricted area 
from all pathways of exposure to not 

· more than 15 mllllrems per year per 
light-water-cooled nuclear power reac
tor. In determining the annual dose or 
dose commitment, the applicant or li
censee may evaluate the portion due to 
intake of radioactive material via the 
food pathways at the locations where 
the food pathways actually exist. The 
design-objective annual dose for radio
active iod1ne has been Increased from 
5 to 15 m1llirems on the basis of evidence 
developed in the hearing which showed 
that the previous design-objective an
nual dose of 5 mlllirems per year for 
doses to the"thyroid from the milk path
way was not practicable. 

4. Cost-benefit requirements. In addi
tion to the numerical design-objective 
guides described 1n paragraphs 1, 2, and 
3 above, our decision requires that the 
applicant include in the radwaste sys
tems all items of reasonably demon
strated technology that, when added to 
the system sequentially and in order of 
diminishing cost-benefit return, can with 
a favorable cost-benefit ratio effect re
duction in dose to the population rea
sonably exPQcted to be witlµn 50 miles 
of the reactor. The definition of as low 
as practicable (10 CFR 50.34a<a)) in
cludes consideration of "• • • the eco
nomics of improvements· in relation to 
the benefits to the public health and 
safety • • • ." We find support in the 
.record tor the application of a cost-bene
fit analysis as a part of the process !or 

• The dose rates speclfted In the rule of 10 
mU!lrada per year for gamma radiation and 
llO mlll!rllda per year for beta radiation are to 
be baaed on calculated annual air doees. 
These calcUlated annual air d06ea woUlcl 
nonnally be 001111lclered to meet the objective 
as. limiting doses to Individuals In lllffll• 
1trlcted areas to not more than & mllllri!ma 
to the total body or 115 mllllrems to the 11km. 
Prov1lllo1111 are ma.de to increase or decrease 
the annual dose rate If, for a partlcUllll'. site, 
there are apeclal circumstances . where the 
Dpeclfted close rates mould be adjusted to 
llm1t the esposure of an Individual 1n an un
reatrtcted area to 6 mllllrelDII total body e:1-
poaure or 16 mllllreme to the skin. 

determination of the radwaste systems to 
be used. such a cost-benefit analysis re.: 
quires that botlt the costs of and the 
benefits from reduction in dose levela to 
the population be expressed in commen
surate units, and it seems sound that 
these commensurate units be units of 
money. Accordingly, to accomplish the 
cost-benefit balancing, It ls necessary 
tha.t the worth of the decrease of · a 
man-rem .and man-thyroid-rem or some 
essentially equivalent quantities in dose 
to the population be assigned monetary 
values. 

The record, in our view, does not pro
vide an adequate basis to ch00&e a spe
clflc dollar value for the worth of de
creasing the population does by a man
rem or a man-thyroid-rem. Publlabed 
values for the worth of a man-rem were 
shown in the record to ran,e from about 
$10 to $9iic[ No slmll11.r vatue1dor worth 
of a man-thyroid-rem are. pruented. 
one of the hearJDa"· pa.rttcJpant., choae 
$1000 per man-rem and $333 per man
thyroid-rem. 'IhJs choice for worth ol a 
man-rem simplY reftected a nlue allihtlY 
more ccinservative than t.be highest pre
vlousiy publilbed value md Implied no 
independent uaeaament or: the worth of 
either enUt:v. We, therefore, recoamae 
that there Is no consensus in th1s rec
ord or otherwise regarding proper value 
for worth of a man-rem and even less 
information upon which to base the 
choice of a proper value for worth of a 
man-thyroid-rem. · 

Moreover, we also recognize that selec-
tion of such values is difficult since It 
Involves, in addition to actuarial consid
erations that are commonly reduced to 
financial terms, aesthetic, moral, and 
human values that are difficult to quan
tify. At the same time we believe that 
meaningful cost-benefit balances are an 
essential part of the considerations of 
the as low as practicable concept for 
control of insult to the population from 
radioactive effluents, and for that mat
ter, from other pollutants. 

We propose, therefore, at the earliest 
practicable date to conduct a rulemak
lng hearing to establish appropriate 
monetary values for the worth of reduc
tion of radiation doses to the population. 
We are aware that the National Academy 
of Sciences-National Research Council 
Advisory.Committee on Biological Effects 
of Ionizing Radiation is currently study
Ing and developing methodologies !or 
benefit-risk-cost analysis for activities 
involving r'adiation exposure. It is pos
sible that information on monetary val
ues for the worth of reduction of radia
tion dose, BB well M useful methodology, 
may be provided by th1s study. When 
such appropriate values <or some other 
equivalent quantlfled, and as yet unspec
ified. criteria> are ave.llable, we shall 
consider them for incorporation 1n Ap-
pendix I. . • 

· Meanwhile, and purel:v as ~ interim 
measure, we believe that we can accept. 
the conservative value of $1,000 per total
'!>ody man-rem for these cost-benefit 
evaluations. Since we realize that the ul
timately, accepted value maY well prove 
to be less than this, we should leave it 
open to demonstration in individual 
cases tha.t a lower figure should be used 
if the applicant chooses to and can make 
that demonstration. It is also clear to 
us that arguments can be made that the 
worth of reduction in thyroid dosaee 
should have a smaller value than that for 
a total-body man-rem. Since the record 
can offer no clear guidance in this re-

gard, we have accepted, purely u an in
terim meawre, $1000 per man-thyroid
rem as the value to be used in the cost
benefit evaluations .. This 1laure ls aub
Ject to individual cue demonstration of 
a lower value, u indicated above, a1nce 
terlm measure, $1,000 per man-,thYroid-
cepted value will be lower. · 

In aumnia.ry, we have .decided that, 
pendlna' completion or the further rule
ma.ldng to eetabl1sh better ·values <or 
suitable equivalent criteria), the cost
benefit ba~ required ·by liection 'D, 
~Ph D of Appendiz I, ahal!'11e ac
compllahe_d Ualn8 the value of ,1oeo per 
t.ot,a.1-bodT man-rem 8bd ,1000 per man
tb:vi'old-rem, or such lemer.\talues u 
ma,y be demomtrated ~ · the applicant 
t.o be suitable In a particular caae. 

We intend tha.t flldwaste au,menta 
necei;i;a.ry to satisfy· the llmlt.a (of sec
tion II, paraarapbs A,· B, and C of AP· 
pendix I> Oil mulmum· ctoaaaes to indi
viduals will ba required In all cues. Ad• 
dltlonal radwast.e lUJBJJWlts will be re
quired when, and only when, It can be 
shown that, where each Ill ·added se
quentially and 1n order of dimlnlsh1ng 
cost-benefit return, the 11um of its an
nualized cost of inllt.allaUon·, its annual ' 
opera.ting cost, a.nd a reasonable allow
ance !or its maintenance Ill less than the 
annual worth of the decreases In total
body man~rem and in man-thyroid-rem 
which the augment can achieve for the 
population wff.bJn 50 miles of the reactor. 

5. Per Site vs. Per Reactor. From the· 
foregoing it 1s clear that the Commis
sion's policy Is to ml.nlmize the radiation 
exposure or human beings from the 
effluents of light-water-cooled nuclear · 
power reactors. We 'have chosen ·to ex
press the design objectives on a per light
water-cooled nuclear power reactor basis 
rather· than on a site basis, as· was· 
originally propOsed. While no site lim1ts 
are being adopted, It is expected that the 
dose commitment from multi· light.,. 
water-cooled reactor sites should be less 
than the product of the number of re
actors proposed far a site and the per
reactor design-objective guides beca~ 
there are economies of scale due to the 
use of common radwaste systems for 
multi-reactor sites which are ca.pable of 
reducing exposures. Moreover, we note 
that the matter of overall environ
mental Impact of nuclear sites Is a topic 
to be spoolflcally addressed in the 
energy-center study mandated by the 
Energy ,Reorga.niza.tlon Act of 1974. · 

6. Licensee and Commusfon action. 
Revisions have been made in the guides 
for 11m1ting conditions for operation with 
respect to when appropriate action must 
be taken to reduce release rates of radio
active material. The proposed action 
levels provided that. if rates of release of 
quantities and concentrations 1n effluents 
actually experienced over any calendar 
quarter indicate that annual rates of re
lease were likely to exceed ·2 times, the 
design objectives, the licensee should 
take corrective action. If such annual . 
rates were .likely to exceed a range of 4 
to 8 times the design obJectives, the 
Commission would take appropriate 
action to ellfure tha.t the release rates · 
were reduced. 

The J:)ri>vlsions adopted require the· li~ 
censee to lnltiate action if the average 
dose rate o!fslte during any calendar 
quarter from materials discharged to 
the atmosphere exceeds 10 mlllfrems 
whole body per year or 30 mllllrems · to 
the skin and any organ per year, .or if 
the average dose rate oft'site during any 
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calendar quart.er from liquid ellluents ex
ceeds 6. ~ms whole body per year 
or 2q ~irems to the skin and anf or
gan per year. 

Eicistlng Commission r.eruiatlons (10 
CFR 60.36a> have recornlzed the need 
for licensees to be permitted fiexlblllty of 
operation compatible with considera
tions of health and safety to ensure that 
the public Is provided a dependable 
source of po:wer even· under unusual op
erating condltlons that may temporarily 
result In releases higher than the nu
merical cuides for deafln objectives. 
Bome ;ffexlbWty of operation ls believed 
t.o be essential aµ.d warranted In view of 
tile restrictive nature of the Appendix I 
,uldes and Vie fact th!Lt, even "With this 
fiexlblllty, It can be ensured that the 
average population exposure will still be· 
a small fraction of .doses from natural 
b/lcqround radlation. The Commission 
notes, however, that, in using this oper
ational flexlbWty under temporary or 
short-term unusual operating condl
tlons, the licensee must continue to exert 
his best efforts to keep levels of radio
active material In effluents within the 
numerical guldes for design objectives. 

· In order to provide assurance that re
leases , of radioactive materials are 
known, the Commission has expanded 
the surveillance and monitoring program 
beyond current requirements for li
censees to report on the quantities of the 
principal ra.dionuclides released to un
restricted areas. It ts expected that this 
expanded monitoring program will be 
used by.licensees as a basis for lnttlatlng 
prompt and effective corrective action 
towards ensuring that the actual o:!fsite 
exposures per reacl,or are compatible . 
with the design objectives as adopted. 

These guldes will continue to provide 
operating fiexlbWty and at the same time 
ensure. a positive system of control by a 
graded scale of action first by Vie licens
ee and second by the Commission, if the 
need arises,. to reduce the release of 
radioactive material should the rates of 
release actually experienced substantial
ly exceed the design objectives. 

7. Implementation. The proposed Ap
pendix I was silent on the method for im
plementation of the numerical guides. 
The .Commission believes, however, that 
Appendix I should guide the Commission 
Staff. and other interested persons in the 
use of appropriate calculational proce
dures for. applying the numerical guides 
for design objectives. Consequently, the 
provision· adopted states that compli
ance with the· guides on design objectives 
shall be demonstrated by calculatlonal 
procedures based on models and data 
that will not substantially underestilnate 
the actual exposure of. an individual 
through appropriate pathways, all un
certainties being considered together. 

Quantitative measurement of radio
active materials released In effluents from 
licensed· • light-water-cooled nuclear 
power reactors ls required by 10 CFR 
60.36a. · This requirement ls made more 
specific by· Appendix I a.r.d reflects the 
destrablllty of the use of the best avail
able experimental data as well as calcu
latlonal models in order to achieve ln
CJ.'.eBSed accuracy and realism. strong 
1nceDtives · already ulst for 1mproVUli 
the calculatlonal models used JD estab
~ dealsn objectlvea in view ol. the 
economic pem.Itj UIIOClat.ed wtt.h need
less overdeil8D for coniervatlsm . .Actual 
measurement.a and aurveUlance mo-

grams can provide &ta for lmpro~ 
these models. n la recognized, however, 
that measurements of envtronineQtal 
~ and quantities of radioactive 
materials in 'the en~ns are eompll
cated by the ·.very lQw concentrations 
that are eaCOUJltered, compared to back
ll'OUDd. and by the fact that there are 
• llllm1ler of ftriabl&II ID boih tsme and 
IPGCe that dect OODCentm.Uon. Thus, 
the camtlatSon of. the best meuurement.s 
with the best calculations ls tedious and 
dlmcult. Bowever, ace calculatlonal 
procedures must be employed In Imple
menting the design-objective guides of. 
Appendix I, the CommJsslon has adopted 
an implementation Policy that encour
ages the improvement of calculation 
models and the use of the best . date, 
available. 

~e foregoing "Summary and State-, 
ment of Considerations" has briefly sum
mar17.ed the technical .context of the 
issues presented and outlined the changes 
made in Appendiz I from the form In 
which it was originally proposed. The 
text of Appendix I as adopted follows in 
Chapter n of this Opinion. The th~ 
following chapters of text set forth the 
record bases for the changes In greatly 
expanded detail. These supplemental ex
planatory chapters cm through v> be
cause of their length, will not be pub
llshed In the F'EDJ:RAL REGISTER with the 
text of Appendix I and the Summary 
and Statement of Considerations, but 
will be publlshed in the April issue of 
Nuclear Regulatoey Commission Issu
ances." Single copies of this volume may 
be purchased at a cost of $4.00 from the 
USER.DA Tecluµcal Information Center, 
P.O. Box 62, bak Rid&e, Tennessee, 
37830. Coples of the complete Opinion 
are also available for inspection and 
copying in the ColDIIµSSlon'.s Publlc Doc
ument Room, 1717 H Street, NW., Wash
ington, D.C. 20555. 

Pursuant to the Atomic Energy Act of 
195f, as amended, and Sections- 552 and 
553 of Title 6 of the United States Code 
the following amendments to TiUe 10' 
Chapter I, Code. of Federal Regulations: 
Part 50, are published as a document sub .. 
ject to codification to be effective on 
June '- 1975. · 

40 FR 40816 
Published 9/4/75 
Effective 9/4/75 

PART 50-LICENSING OF PRODUCTION 
AND UTILIZATION FACIUllES 

AppllcaJlon of Cost-Benefit Analpls Re· 
qµlnlnlents of Appendbr t to Certain t,lu· 
clear ii'oww Pienta · 
Tbe N\lclear Regulatory Commission 

has adapt.ed amendment., to Appendix 
I of 10 CFR part; 60. Appeadbt I sets 
foitb iiumerlcal ilJ)de,s tor desiln 11bjec
tlves and llmitang oondlt.k>Ds for opera
Uoil ta .apeet. the c~n "u low . as 
pracUcable'' for za<UoacUve m&terlld in 
1Jpt-wMer-coole4 nw:J-.r J)OIVer · re
aet.or emuenta. Tbe 111111111dal,enia provide 
per&aDS. WAO have med appl!ca*JOM for 
conswcUon pennfts ' far llaht.wat.er
coolell z:i.\l,Clear · power nM:Wl'll · which 
were docket.ed on or after, J'anuary 2, 

, • Coplee of the complete Sft·chapter Opbl• 
1on ot the Coinmialcm. have been med wl~ 
Ille mtstnal document 1111bmltt.ed for pub-· 
ucat.ton IJl tile ........ a.-. and -:r 
1h enmletd bf WIien 1111 tu pUllcl d 
u.e~ot.tlle'9d...Z ....... 

11171, and prior to ,J1111e t, 1876, tbe 
option of d1spenalnc with the eost-bezaetU 
aqalylda ~ by PancraPh n.D of 
Appendix I 11 the propoaed or Installed 
radwaste systems and equipment. ..uaty 
tme : Guides · on Di:mgn Objectives for 
14ght-Watmr-Cooled Nuclear· Power Re
a.ct.ors proJ)Olied by the regulatory st.a.ff· 
1n. the rulemaking proceeding·on Appen: 
dix 1" CDocket.-RM-50-2) . 

Paragraph n.D requires each applicant 
for a permit to construct a light-water
cooled nuclear power react.or to 11ubmit 
a cost-benefit analysis of additional rad
waste systems and equipment that could 
reduce the ni.dlation dose t.o the popula
tion reasonably upect.ed to be witbJn 
50 miles of ihe reactor. In tbis cost-bene
fit analysis, the values ,1000 per total 
body man-rem and ,1000 'per man
thY!'.Oid-rem <or IIUCb leaser values as 
may be demonstrated to be suitable In a 
panlcular case) are required to be used. 
The requirements of Paragraph 11.D em
body an approach somewhat di:!ferent 
from the proposed Appendix I pubUshed 
fo~ comment on June 9, 1971 <38 FR 
Jll13). . 

After a leDlrt,lu' Appendix I rulemaldng 
proceeding initiated in 1971 which was 
conducted by the former Atoµiic Energy 
Commission, the Nuclear Reguiatoi,· 
Commission, which was assigned the re
sponslbWty of carrying out the licensing 
.and relat.ed regulatory functions of the 
.AtolJlic Energy Commission by the 
E~ergy ReorganlzaUon,Act of 197' <ef
fective January 19, 1975>, adopted on 
·May 5, 1975, a new Appendix I t.o Part 
60 CfO FR 19f39). 

Appendix I provlde,s numerical guides 
for design objectives arid limiting condi
tions for operation fer ll&'h~water-cooled 
nuclear power reacton io keep radio
activity In effluents as low as practicable. 
All Commission licensees are required by 
10 CFR Part 20 to make every reasonable 
effort. to ma.tntafu radiation exposures, 
an,d rele&ses of radioactive materials in 
elliueilts to unrestricted areas. as far 
below Part 20 limits as practicable. The 
definition of "as low aa practica~ .. in 
both 10 CFR H 20.3Co> :and 50.Ha<a> 
lncludea consideration of t.he economics 
of improvement., ID relation to the public 
health and safety. 

Appendix I BIi adopted by the Commis
sion provides 1n Bectlon 11,-ln addition 
to design objectives for annual doses for 
8ll7 Individual in an unrestricted area 
from both liquid and raaeous elliuents, 
including ~Un iodine and radiQ
acttve material · in liartlculate fonn-:.e 
further requirement Uil/,t· the applicant 
Include in t4e radwa.ste BYStem an items 
of reasonably demonstrated technology 
t.hat, when ad4ed to tbe s,a&em sequen
tlall:r and ID order of dl~lnlsblng cost
benetl~ ratio, etrect reduc:Uom in doae 
to the popQlatlon reasonably upected 
t.o be withb'l 60 miles of tbe react.or. Al 
an interim mlBSUJle and unW esabUsh
inl![lt and adoption of better valuee <or 
·other. appropriate criteria>, the 'values 
,1000 per total body man-rem and ,1000 
per man-thnold~rem <or such laeaer 
valuea as may be demonstrated t.o be 
suit.able in a Pllrilcular. cue> are to be 
Uled. ID t.llis ceot-beneGt l\l1ab'Blll. A J.lllle
maldnc bearlna le plazmecl at the eadlellt 
practicable da~ to eetabUlh more ap
propriate monetary values for the worth 
of reduction of radl&tton dollm to the 
population. 

'nle deli8n Q"IJecUvea propoaed by the 
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staff 1n the rulemaking proceeding on 
Appendix I Included specifications on the 
tot.al ra.dioactlvlty released <6 curie/per 
year reactor for Uqutd emuenta, excluding 
tritium and dissolved gases; and 1 curie/ 
per year per reactor of radlolodine-131) 
e,nd a 5 millirem llm1ta.tion on the BDDual 
whole body dose to IDdivlduals at or 
beyond. the site boundary from all path
ways of exposure. Because the former 
criterion used by the staff that each 
plant meet tb<>1e design obJectlYes bas 
led to the pJ'Ol)Olled or actual lnstana.
tlon of rad~ a,,~ ~ eqwpment 
that reduce to. low levels the tote.r activ
ity in emuent releases or expect.ed ellluent 
releases from such plants, the application 
of the $1000 ,Per man-rem criterion spe
clfled 1n ParaiJ"aph IID of Appendix I to 
these or similarly designed plants is un
likely to result In radwaste equipment 
augmentation. 

Cost-benefit analyses by. the NRC staff 
of applications for construction permits 
for 118ht-water-cooled nuclear power re
act.ors Wed and reviewed since 1971 in 
accordance with thoee design objectives 
show that for bolling water reactors, ad
ditional radwaste equipment cannot be 
added for less than $1000/man-rem. 
Therefore, In eeneral, bolling water re
actors that .!lave .rll(lwaste systems and 
equipment that meet thQSe proposed de
Billn objectives wW meet the require
ments of Section 11.D of Ap,pendlx L 
Similar cost-benefit analyses have shown 
tha& pr.essurizeci' water ree.ot.ors whose 
radwaste systems have been en.lua.t.ed 
and found acceptable under those de
sign objectives also meet the require
ments of Section II.D of 4ppend1x I. 
' Buie usumptions. uied In these 
analyses were: <t> ~e-131 In pseous 
releases was the only release considered, 
since this is the domlmint factor In the 
cost-benefit anal:vses_; . <2> boUing ·water 
ree.ctoi" condenser otrges and pressurized 
water ·reactor waste gQS treatment s:vs
t.ems were considered to·be ausment.ed In 
order te meet the individual dOle guide
lines proPOled by the staff in the Api>en
db: I rulemaldng proceeding; <3> a re
lease of 1 curie of lodine-131 results in a 
population exposure of 100 man-µi:vrold
rem. Tbe assumption that lo41ne-131 In 
gaseous releases is the .dominant. factor 
is based on the results or ataff evalua
tions, reported In draft and final environ
mental Impact statements, of proposed 
ll&:bt-water-cooJed- nuclear l>bw• re
·actors- for which applications for·•con
structlon permits were docketed llnce 
1D'11. 7be totaJ body man-rein associated 
wWl not>Je PB and liquid releases for, 
radwaate s:vstems and equipment found 
acceptable under the desien objecttYlll! 
proposed by the staff were anall, I.e., less 
than 10 mad-Pem for tile annual noble 
PB releases .and less than 6 man-rem 
for the annual liquid teiellael in almoat 
all cases. As a consequence, lt can reaaon
ably be concluded ~aheducUon of pop., 
ulation . dose- by augmentation .of the · 
nable ras and liquid radwaste treatment 
e:vitems wu . not likel:v: to be achieved 
without esceeding th'e ,1000/man-l'eJn 
criterion. 

A. BofUng Weter Raotor Cort-Bene-
1" A.ull,1ea. l!loulw .r NdloDadlne re
leases in boWns waar nacton are: 

l, BNotor IHllldlng nm. 

Ill, AllJIWar7 bUlldlng Yenl. 
8. Badwute buUdlng vent. 
"- Turbine bUlldlng nnt. 
II. Turbme gta~ -1 concllmaer emauat. 
e. Main oondemer vacuum pump. 
'I. Oondemer air ejector e:mauat. 

The last source wu BIIWlled to be 
treat.ed auch that the lodlne-131 release 
Is negligible COJlll)Bl'eC.\ w1 th the • etJier 
.aurces. 

Additional radwute equlpment con
·llldered included:·charcoal adsorben for 
building ventilation exhaust (-Sources l, 
2, 3, Bl and equipment for clean seaUng 
steam for the turbine 1land 8eBl uhaust 
and for sealinc valve etema In the steam 
·sysM!Dl <SOuroes 4, 6>. The charcoM acl
sorbers reduce the lodlne-131 release to 
approxlma.telY 10% of the eXl)eeted re
lease- without tho filters. The turbine 
gland seal condenser exhaust releases 
can be reduced to nqllgible levels by the 
use of clean steam. Releases from·· the 
turbine bulldln1 vent can be reduced ap
proximatel:v 80% by•uslng-olean steam 
rm valves, 2.6-bi. and larger, In the tur
bine bullding. 

· The cost of the additional equipment 
is greater than the' benefit of reduced 
popJJlation exposure <at ,10001man-rem1 
In an :cases. According)1, such· adi11tional 
equtpnient fol' bolling water reactor1 
would not be Justlfled according to t}le 
criterion of Section IID of Appendli I. 

B. Pressurize4. Water- Reactor. Cost
Beneftt Aft4la,,ea'. Sources of lodine-i.31 
releases In pressurized water considered 
w11ro: 

1. Oontalornr,n¢, 
2. Aunllary buildlng vent. 
8. Turbtlle bUlldlng TeDt. 
t. Oonden.9111" air l!Jeotor emauat. 
II. Blowdown fluh taDk vent. 

Reduct.ton · in releaaed actMt:v can 
be ·achieved With: charcoal adsorbers 
<Sources 1, 2, 4>, with clean~ ,team 
for valves CBource 3>, and by lnllia~on 
of a piped blowdown flash tank vent to 
th!l ma.bi condenser or.'feedwater heater 
<Source 6). As with bo,Wna water reac
tors, charcoal adsorbera can reduce the 
activity approldmate):v 90 per cent. Clean 
sealing s"'8m effects an 809' recuction 
In releases. The blowdown flash tank 
vent source can be ellmlnated ·b:v rout
Ina the release to the main con!lemer: or 
feedwa.ter heater. · 

'Wit.1' respeot,, to- the pl"l!lllllUized water 
reactor cont.aiJimmt 811 a eource of elllu
ent releaae, the estimated coat of char
coal adlloi:bei:a was. based ui>on. a plant 
having a low v.olwne J>tihre s:vstem In the 
initial design stage. Charcoal adsorbers 
cannot J>e inltalled in plants which have 
a high volume pur,e s:vatem for leu than 
,10001ma.n-rem. Koet preuurlzed water 
reactors for which licellll8 applications 
have been docketed after JBDWU7 2, 111'11, 
fall Into ~ latter cateiror:v. Thoee whlch 
ba•e a low volume purge s:vstem are lo
•ted on lllta wlaere the teductlon In 
PGPulatlon ell'.l)OIIUl'e is less Ulan 100 mannm-. ~ of lodlne-131, • tllat lbe 
coet of !miallaUon or charcoal ~ill 
ta irreater -.~ ,1000,man-rem. 

Baaed on the fol'el01nl, then ti no 
need, on a eoat-beneftt b11811, to apply the 
nqlllrementa of ~pb mD _of Ap
pendix I of Part iO to thoae J:laht·water
cooJed nuclear power reactors bavtns 

rndwute s:vstems and equipment deter
lDined to be aoceptable under the pro
l>Oned stall dail:D obJectiYes. Accord
ingly; Paragraph IID of AppendiX I has 
been ame1;1ded to specify that · persons 
who have filed appllcattom t.or conatruc
tton permits for Jight,.water-cooled power 
reactors wbl.ch were docketed'. on or after 
January 2, 1971. and prior to June t. 
1976, need not comply with the cost
berieflt reqll!rement.s of tbe.t paragraph 
if the rad.waste systems and equipment 
described in .the preJ.i.mina.ry or final 
lafety ana):vsis report and amendments · 
thereto satisfy the design objectives pro
posed by the staff in the Appendix I rule
making proceeding. 

Because the amendments wW result in 
no appreciable change in the Jl()ilulation 
exposure from the affect.ed plants than 
would result If the amendments were not 
promulgated, the Commission has found 
that notice of proposed rulema.k.ing and 
public procedure thereon are unneces-
1!18J'1. Since the amendments relieve from 
restrictlom imposed under relulations 
currently in effect, they ma:v, pursuant to 
5 U.S.C. 563, become effective immedi
ately. 

Pursuant to the Atomic Energy Act of 
1954, a., amended, the Energy Reorgani
zation Act of 1974 and sections S52 and 
653 of Title 6 of the United States Codes, 
the following amendments to Title 10, 
Chapter 1, Code of Federal Regulations, 
Part 50, are published as a document sub
ject to codification. 

40 FR 58847 
Published 12/19n5 
Effective 1 /19n6 

PART 20-STANOARDS FOR 
PROTECTION AGAINST RADIATION 

PART ~ICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

Chanp of Tennlnol~ for "As Low Aa 
Practlcable' Limits 

On 114'.ay 6, 1975, the Nuclear Regula
tory Commission published. In the 11'1:D
BRAL RIIGJBTl:11 Its decision In the rule 
making proceeding concerninl numerical 
guides for design objectives and JJmWng 
ccmditlons for operation t.o meet the 
criterion "as lew as practicable" ~or 
radioactive material in. ligllt-watercooled nuclear power reactor emuents, 
b).elUdin«· amendments of 10 CPR Part 
50 which becaine effective June 4, 1976. 

In Its decision, the Commission noted 
that during the pendency of thl rule 
maklnl, the InterQational Con:unlsslon 
on RadloloP'!al Protection, In ICBP 
PUbllcation No. 22 bas .re..Placed the: 
phrllliiB ~- low· u pradloll)le" 1iifth ,. 
low u ill reasonably aeblnab!e" 1B Hit 
~endation on ~ ~ta.tkm. 'l'hll 
CoJDD$Slon, In tts declsion,_ ~r'94 1;b,tt 
attempt t.o make this ·baste . concept· of 
ndlatkm protection more undentiind· 
able and directed the staff to prepme and 
lssu.e for public. comment a ~l'Ol)CIJled ~ 

=~~~~~~;1=~ 
ac!itevablll"··tor the '01~; leis~ 
temw)OlolY where· Jt appears In ~ 
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regulations. 
In accordance with the Commission's 

directive the staff· prepared proposed 
amendment.s of 10 CFR Parts 20 and 110 
which would substitute the term "as low 
as 1s reasonably achievable" for the tel'm. 
"iis low as practicable." 

The notice of proposed rule making 
was published in the _FmlnAL B.Bomn:a 
on August 6, 1975 (40 FR 33029) invit
ing publlc comments by Oct.ober 6, 1975. 

Only one comment was received. The 
commenter expressed the view that some 
confusion and problems of practical ap
plication would result from the wOl'ds 
"other societal and socioeconomic con
siderations" 1n the proposed amend
ments of U 20.l<c> and 50.34a<a>. The 
commenter indicated that questions 
would be · raised as to whether the 
quoted words are within the regulat;ory 
and 11tatut.ory public health and safety 
concepts and whether the words really 
add anytb!ng to the regulations. 

It 1s the Commission's view that the 
words "other societal and soctoeconomlc 
considerations" are consistent with the 
recommendation on dose llmltatton of 
the Int.emationlll CommiBldon on Radio
logieal Protection in ICRP Publication 
No. 22, serve to clarify the term "as low 
as 1s reasonably acblevable", and should 
be included in the amendments. 

Notice 1s hereby IJive,n that the pro
posed amendments are adopted with
out change and are set forth below. 

Pursuant t;o the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as ~ended, and 
sections 552 and 553 of title 5 of the 
United Stat.es Code, the amendments to 
Title 10, Chapter I, Code of Federal 
Regulations, Parts _20 and 5tl set forth 
below are publlllhed as a document sub
ject to codlflcatlon. 

41 FR 6256 
Published 2/12ns 
Effective 3/15ns 

PART SO-LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

Codes and Standards for Nuclear Power 
Plants and Technical Information 

On September 30, 1974, the Atomic 
Energy Commission published in the 
FEDERAL REGISTER (39 FR 35180) pro
posed amendments to its regulations, 10 
CFR Part 50, "Licen5ing of Production 
and Utilization Facilities," which would 
modify the basis for establishing whi~h 
revisions of referenced codes and stand
ards :should be applied to the construc
tion and operation of certain compo
nents of water-cooled nuclear power 
plants. Also the proposed amendments 
would incorporate by reference new sd
denda to the referenced codes and 
standards, delete obsolete references, 
correct typographical errors and make 
minor changes to Appendix G of Part 
50. Interested persons were invited to 
submit written comments for considera
tion In connection with the proposed 
amendments by October 30, 1974. 

On October 11, 1974 the Energy Re-

organization Act of 1974 1 was enact,P,d 
into law. This Act provided for the abo
lition of the Atomic Energy Commission. 
Section 201 of this Act provided for tl~e 
establishment of a Nuclear Regulator:,, 
Commission and a transfer to this new 
Commission of all the licensing and re
lated regulatory functions of the Atomk 
Energy Commission. In addition, sectirm 
301 of the Act provided that any pro
ceedings pending before the AEC at the 
time of its abolition shall, to the extent 
that such proceedings relate to functions 
transferred by the Act, be continued. 

Upon consideration of the comments 
received and other factors involved, the 
Nuclear Regulatory Commission has 
adopted the proposed amendments with 
certain modifications in the form set 
Iorth below. These amendments have 
been changed substantially in §50.55a(g), 
"Inservice Inspection Requirements", 
to provide consistency in design require
ments and to minimize interference with 
the established eauipment procurement 
practices and inservice examination 
practices of the nuclear power industry. 
Some of the more significant changes to 
§ 50.55a(g) from the proposed rule are: 

a. The effective rule requires that an 
operating license for a utilization facil
ity be subject to the conditions specified 
in § 50.55a(g), "Inservice Inspection Re
quirements." 

b. To eliminate the misconception that 
the design of components needs to be 
continually modified and to provide a 
consistency between the design require
ments for inspectab!lity and the design 
requirements for construction, the pro
vision on design requirements for inspec
tability of components has been changed 
to refer to the same code edition which is 
applied to the construction of such com
ponents. 

c. The rule specifies inservice inspec
tion requirements which apply to utiliza
tion facilities whose construction per
mits were issued prior to January l, 1971. 

d. Provisions in the rule for continued 
updating of requirements for inservice 
inspection to achieve compliance with 
more recent editions of the referenced 
code have been simplified and permit 
examination and testing programs to be 
updated at intervals of 40- and 20-
months, respectively. 

e. The rule specifies actions to be taken 
by a licensee when a revised inservice 
inspection program for a facility con
flicts with the technical specifications or 
when a requirement of a subsequent edi
tion of the referenced code is deemed im
practical by the licensee and is not in
cluded in the inservice inspection pro
gram. 

f. A provision has been added to the 
rule that the Commission may either Cl) 
exempt the licensee from certain require
ments determined to be inequitable and 
for which compliance may result in an 
undue burden without providing a sig
nificant increase in safety or (2) require 
the licensee to follow an augmented pro
gram when the Commission deems that 

1 Pub. L. 93-438 (88 Stat. 1233). 

additional assurance of structural re
liability is necessary. 

The Commission believes these changes 
adopted will facilitate the orderly ap
plication of new inservice inspection re
quirements in Section XI of the ASME 
Code which are incorporated by refer
ence to operating nuclear power plants 
without causing significant modifications 
to the plant or an intolerable impact on 
the inservice inspection program. Also 
the Commission believes these changes 
adopted will provide an equivalent in
crease in the protection of the health 
and safety of the public to that which 
would be provided by the proposed rule. 

The amendments to § 50.55a set forth 
below which the Commission has adopted 
include the following: 

a. References to published codes and 
addenda whose requirements must be 
met were changed to include Addenda 
through the Winter 1973 Addenda. 

b. For a utilization facility for which 
a construction permit is issued on or 
after July 1, 1974 the rule requires that 
the determination of which code revision 
applies to a component be based on the 
docket date of the application for a con
struction permit rather than the dati, 
of issuance of the construction permit. 
This change should permit a more ac
curate assessment by the applicant of 
the code edition and addenda that will 
be in effect at the time components are 
ordered and thereby facilitate his pro
curement of long lead time components 
which are ordered well in advance of the 
construction permit date. 

c. The rule modifies inservice inspec
tion requirements applicable to compo
nents of nuclear power plants through
out the service life of the facility. Ex
amination and testing requirements that 
become effective in new editions and 
addenda of Section XI of the ASME Code 
and are incorporated by reference in 
§ 50.55a would become applicable to all 
operating plants to the degree practical. 
The Commission will review such code 
changes with respect to impact on the 
existing operating facilities prior to in
corporating by reference any new edi
tions and addenda of Section XI. 

The amendments to Apoendix G con
form the referenced edition and ad
denda of the ASME Code in that Appen
<iix to those specified by § 50.55a(b), in-
cluding the periodic amendments and 
also clarify the upper-shelf energy re
quirements for beltline materials. 

Other amendments delete references 
to obsolete documents and correct typo
graphical errors. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorg1mi
zation Act of 1974, and Sections 552 and 
553 of Title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Part 50 are published as a document 
subject to codification. 
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41 FR 15832 
Published 4/15ns 
Effective 5/17 ns 
CONSTRUCTION PERMIT OR OPERATING 

LICENSE 

Initial Treatment of Application 
on September 25, 1974, the Atomic 

Energy commission published in the 
FEDERAL REGISTER (39 FR 34423) 
proposed amendments of 10 CFR Parts 
2 50 and 51 which were procedural 
changes pertaining to the initial treat
ment of an application for a construc
tion permit or facility operating li
·cense: Under the proposed procedure a 
tendered application would be initially 
reviewed by the staff· for completeness. 
If the application is · determined to be 
complete and acceptable for processing 
the applicant would be so informed and 
requested to (a) submit additional copies 
of the application and environmental 
report and (b) make direct distribution 
of.additional copies of the documents to 
Federal, state and local officials. 

In accordance with the Energy Reor
ganization Act of 1!174, Pub'. L. 93-438, 
the · Nuclear Regulatory Commission 
which was established January 19, .1975, 
assumed the licensing and related regu
latory functions of the former Atomic 
Energy Commission. 

After consideration of the comments 
received and other factors involvl:ld, the 
Nuclear Regulatory Commission has 
adopted the proposed amendments. The 
text of the rule set forth below is the 
same as the text of the proposed rule 
exceptfor the following: 

. <a) Proposed § 2.101 <a) <3) (iii) would 
have required the applicant to make di
rect distribution of additional copies of 
the application and environmental re
port to Federal and State officials, and 
other interested persons in accordance 
with· written instructions furnished to 

-the applicant by the staff. A sentence has 
been added to § 2.lOl(a) (3) (iii)· that 
"Such written instructions will be -fur
nished as soon as practicable after all or 
any part of the application, or environ
mentarreport, is tendered". 

(b) Paragraph 2.101 (a) (3) (iii) would 
have required that the copies of the ap
plication and environmental report sub
mitted to the staff and distributed by the 
applicant be completely assembled docu
ments, identified by docket number. Lan
guage has been added that "Subse
quently distributed amendments to ap
plications, however, may include' revised 
pages to previous submittals and, in such 
cases, the· recipients will be responsible 
for inserting the revised pages". 

(c) Asentence has been added also to 
§ 2.101 (a) (4) that "Distribution of the 
additional copies shall be deemed to be 
complete as of the time the copies are 
deposited in the mail or with a carrier 
prepaid for delivery to the designated 
addressees". · 

(d) · Changes tci § 2.101 (a) (5) have 
been made to conform with the amend
ments of § 2.lOl(a) published on Sep
tember 25, 197~ (39 FR 34394) to allow 
alllt'licants to submit the information re-

quired by Part 50 in three parts. 
(e) Paragraph 50.30(c) (1) (i) has been 

changed to specify that 30 copies of the 
safety analysis report and 10 copies of 
the general information shall be retained 
by the applicant for direct distribution, 
or submitted upon request, in accordance 
with instructions by the Director of Nu
clear Reactor Regulation or Director of 
Nuclear Material Safety and Safeguards, 
as appropriate. The proposed rule did not 
indicate the number of copies to be re
tained for this purpose. Additional copies 
may be required for applications having 
a unique design or with unusual or multi
ple sites. 

(f) Section 51.40 currently requires 
that applicants covered by § 51.5 (a) sub
mit a total of 200 copies of the environ
mental report. This number has been re
duced to a total of 150 copies. Paragraph 
51.40(b) requires that applicants for a 
license to construct and operate a pro
duction or utilization facility (including 
amendments to such applications) shall 
submit 41 copies of the environmental 
report and retain an additional 109 
copies to be submitted upon request or 
distributed in accordance with written 
instructions issued by the Director of 
Nuclear Reactor Regulation or Director 
of Nuclear Material Safety and Safe
guards, as appropriate. The number of 
copies of. the environmental report to be 
submitted with a petftion for rule mak
ing has been reduced from 80 to 50 copies. 
Conforming amendments have been 
made to §§ 51.20(f) and 51.21. 

One commenter noted the significant 
cost, handling, and storage problems in
volved when dealing with page copy of 
safety analysis reports and environmen
tal reports, and suggested that the Com
mission change its requirements to per
mit most of the required copies of reports 
to be submitted in microform. The staff 
has underway a study to determine the 
feasibility of adopting a computerized 
automatic retrieval system using micro
form, and this suggestion will be con
sidered in the conduct of that study. 

Noting that §.2.lOUa) (5) provided 
that docketing can be accomplished if 
one part of the application is complete, 
a commenter questioned whether the 
procedure for direct distribution would 
apply where one part of the application 
would be complete. It is the intent of the 
rule that" the provision for direct distri
bution apply to each part of the applica
tion which is complete. 

It was also' suggested that copies be 
made available on a purchase basis to 
the interested individuals concerned. 
The copies to be distributed in accord
ance with instructions by the Director of 
Nuclear Reactor Regulation or Director 
of Nuclear Material Safety and Safe
guards are limited to Federal, State, and 
local officials and the public through the 
Technical Information Center, and it 
would not be appropriate to charge for 
such copies. 

A number of commenters objected to 
the revised procedure as an unwarrant
ed shift of the administrative support 
function from the staff to the applicant. 

The revised procedure would result in 
some savings to the Commission and 

some additional costs to the applicants. 
Aside from these considerations, it is the 
Commission's view that the revised pro
cedure is a step in the right direction of 
removing the NRC from the business of 
serving as a distribution center for ap
plicants' documents. Further, the re
vised procedure is more efficient than 
the present procedure since the majority 
of copies of applications and amend
ments received by the NRC are repack
aged and distributed outside the NRC. 
Direct distribution by the applicant of 
the additional copies of the application 
and environmental report would result 
in recipients outside the NRC receiving 
the documents from 8 to 10 days earlier 
than under the present procedure. 

One commenter expressed the view 
that a tendered application should be 
formally docketed at the time the staff 
determines it is complete and acceptable. 
The Commission considers, however, that 
the application should not be formally 
docketed until the Director of Nuclear 
Reactor Regulation or Director of Nu
clear Material Safety and Safeguards, as 
appropriate, has received the required 
copies of the application and, environ
mental report since a full review of these 
documents by the technical staff cannot 
begin until the required number of copies 
are received. 

The amendments set forth below 
amend Parts 2 and 50 with respect to 
the initial treatment of an application 
for a construction permit, or operating 
license, for a production or utilization 
facility, or an application for amendment 
of a construction permit or operating 
license. If it is determined that the ten
dered application, including any envi
ronmental report required by Part 51 of 
the Commission's regulations, is com
plete and acceptable for processing, the 
applicant will be informed of this deter
mination and requested to (a) submit 
to the Director of Nuclear Reactor Regu
lation or Director of Nuclear Material 
Safety and Safeguards, as appropriate, 
additional copies of the application and 
environmental report and (b) make di
rect distribution of additional copies of 
the documents to Federal, State, and 
local officials in accordance with require
ments of the Commission's regulations 
and written· instructions furnished by 
the staff. 

The application and environmental re
port will be formally docketed upon re
ceipt by the Director of Nuclear Reactor 
Regulation or Director of Nuclear Ma
terial Safety and Safeguards of the re
quired copies of the application and en
vironmental report. Within ten (10) days 
after docketing the applicant must pro
vide -an affidavit that distribution of the 
additional copies to Federal, State and 
local officials has been completed in ac
cordance with regulatory requirements 
and instructions by 'the Director of. Nu
clear Reactor Regulation or Director of 
Nuclear Material Safety and Safeguards. 
Distribution of the additional copies of 
the application and environmental re
port shall be deemed to be complete as of 
the time the copies are deposited .in the 
mail or with a carrier prepaid for deliv
ery to the designated addressees. 
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Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 1974, and sections 552 and 
553 of Title 5 of the United States Code, 
as amended, the following amendments 
of Title 10, Chapter I, Code of Federal 
Regulations, Parts 2, 50, and 51 are pub
lished as a document subject to codifica
tion. 

41 FR 16445 
Published 4/19n6 
Effective 4/19n6 

Miscellaneous Changes to Chapter 

See Part 20 Statements of Consideration. 

41 FR 18300 
Published 5/3n6 
Effective 6/2n6 

Preservation of Records 

See ,Part 20 Statements of Consideration. 

41 FR 23931 
Published 6/14n6 
Effective 6/14/76 

PART 50-LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

Codes and Standards for Nuclear Power 
Plants 

On February 12, 1976, the Nuclear Reg
ulatory Commission published in the 
FEDERAL REGISTER (41 FR 6256) amend
ments of the Commission's regulation 10 
CFR Part 50, which, among other 
changes, modify the inservice inspection 
requirements applicable to components 
and systems of nuclear power reactors 
through the service life of the facility. 

The prefatory language of § 50.,55a 
published on February 12, 1976 states 
that "each operating license for a utili
zation facility shall be subject to the 
conditions in paragraph (g) * * * ." 
The code incorporated by reference in 
paragraph (g) applies solely to boiling 
and pressurized water-cooled nuclear 
power facilities. It appears that use of 
the overly broad term "utilization facil
ity" in the prefatory language can be 
construed to apply the ASME Code to 
facilities not presently covered by it. It 
was not intended that § 50.55a expand 
the applicability of section XI of the, 
ASME Code to facilities other than those 
power reactors to which this Code 
applies. 

Accordingly, the commission is Jssu
ing clarifying amendments to the prefa
tory language of § 50.55a and to § 50.55a 
(g) to clarify this intent. 

Inasmuch as the amendments set forth 
below are of a minor nature, good cause 
exists for omitting notice of proposed 
rule making, and public procedure there
on, as unnecessary, and for making the 
amendments effective June 14, 1976. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, and 
sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter I, Code 
of Federal Regulations, Part 50 are pub
lished as a document subject to 
codification. 

41 FR 31521 
Published 7/29/76 
Effective 7 /29/76 

PART 50-l.lCE'NSING OF PRODUCTION 
AND UTILIZATION FACILmES , 

Numbei~ Co~ of Amondments to 
-,aty An11y1Js Report 

Section 511.30<c> .(1) (1) of 10 CPR Part 
50 proVldes that each application tor a 11-
tense to cons~t and operate a produc- , 
tlon ·or utWzatlon facWty (lilcluding 
amendments to sµch applications> , 
should include three Biped onalna]s and 
a specified number ot copies'. With re
~ to copies ot the safety analysft re
port, f IO.IG<c> U> <D ftllUlres that to 
copies be subm.ltted to the NRC stair and 
30 copies be retained by the appUcant tor 
cUatrlbution in accortlance with the writ
ten ~ ot the Direct.QJ: or Nu
clear Reacttft Relu)atloil or· 'i31reeeor ot 
Nuclear Material Safety and ~. 
811.BP~Prlate. 

- JJ:11,~ subu;ilssion ot 60 ccwes of the 
safety . anab'6-~ '8 acle®ate for 
stair reVlew amce lt ia practlcf,ble to break 
Iii set ot each aatety 'ana!Yslli report 1Dto 
eect.lOni ao' that more tha.il .one .atatr 
~eDlber may work conc~tly wf'th a 
lllnale SAR. It II! not feaslblt,?; .hOllever, 
ID aioat. mstances 1o d1Vlde aii amend
a,ent to~ SAR ao that 1t,may be, re
~ cODCCD'l'eilt.(, b;v more .iaan me 
~ meqibP" ln man:v ~ the 
atatr must reproduce addWOD$1 copies 
Qf the amendments. 
~. the Commfssion 111 m
~ the number of 'copies Qf amend
ment.I to the sa.let:v ana1;vs1s report; :wblcb 
must be submitted to the stair from fO to 
80 copies. 'Ibis increase 1n the number of 
copies ta be submitted wm mat.erlally 
contribute to the expeditious review of 
the amendments to the SAR. 

Because this amendment relates solely 
to minor procedural matters, notice of 
proposed rule me.ltini and public pro
cedure thereon are mmeceesar:v and good 
cause emf.a to make the amendment ef-
fective on JUiy 2'1, 1976. , 

Pursuant to the Atomlc Energy Act'of 
19H, as. amended, the Energy ReorganI
zatton Act of 19M, 1111 amended, and sec
tions 552 and 553 ot title 5 of the tJ'nited 
Staties Code, the following amendment 
to Title 10, Code ot Federal Regulations, 
Part 50 1a published as a document aub
Ject to Qodi11.cation. 

42 FR 20138 
Published 4/18n7 
Effective 4/18/77 

Corrective and Minor Amendments to 
Chapter 

See Part O Statements of Consideration. 

42 FR 22882 
Published 5/5/77 
Effective 6/6/77 

PART 2-RULES Of PRACTICE 
PART 50-LICENSING OF PRODUCTION 

AND UTILIZATION FACILITIES , . 

Early Site Reviews and Umlted Work 
Authorizations , 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Firul.l Rule. 
SUMMARY: The rule which follows es-. 
tabllshes procedures tor the early. review 
ot site suitability lssues both separate 
from and in conjunction with the initia
tion ot proceedings tor the issuance ot 
permits authorizing the construction of 
nuclear power and test reactors. These 
procedures would permit an applicant 
for a construction permit to obtain res- · 
olutlon ot Important aite-related issues 
which may prove dispositlve ot an ap
plication to construct a facility at a par
ticular site well In advance ot any sub- , 
etantial commitment ot resources. By 
permitting early reVlew and providing a 
measure ot certainty in this Important 
area, these procedures are expected to 
increase the effectiveness of the licens
ing process in resolving legitimate public 
concerns and to eruumce the etrectfve
ness of the nuclear tacWty planning 
proce.,s. 
E:PF·EC'IIVE DATE: June 6, 19'1'1. 

FOR FURTHER INFORMATION CON'
TACT: 

Mr. Martino. Malach, om~ of the P.:K
ecutlve Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, phone 301-492-'1203 and· 
Mr. Malcolm L. Ernst, omce of Nuclear 
Re&etor Regulation, U.S. Nuclear Reg
ulatory Commission, ,waah1n.ic,n, D.C. 
20555, phone 301-492-8016. 

SUPPLEMENTARY INFORMATION: 

BACKGROtnm 

On April 22, 19'16, the U.S. Nuclear 
Regulatory Commission published in the , 
Ji'EDl!:RAI. RsoISn:R (fl FR 16835-18839) 
tor public comment proposed amend
ments to it.a regula.tions in 10 CPR Pa.rt.a 
2 and 50 which would provide procedures 
designed to encourage and tacWtate 
early consideration ot lite sul.tabWt:v is
auas associated with nuclear power reac
tors and other larse utilization and pro
duction facWtlea and would extend, the 
IO-called "llm1ted work authorlzllltton" 
concept to Include production facWties 
aucb u commem:l&J isotopic enrichmen~ 
plants, fuel reproceaaing plants and teai,;, 
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Ing reactoni. Interest.ed persons were In· 
vtted to submit written comments for 
consideration In connection with the pro
D(l9ed amendments by July 15, 11178 <ti 
'PR 27805, July 1, 1978). Upon consldera.
tlon of the co~ments received anJi other 
factors Involved, the Comm1ss1on has 
adopt.ed the proposed amendments with 
certain modfflcatlons aa set forth below. 

CHANGll:8 P'ROII THE PROPOSED Ruu: 

The efl'ectlve rules follow the baalc ap
proach suaested in the proposed regula
tions and establish procedures for the 
early review of llisuea of site sultabWt:v 
both separate from and In conjunction 
with the inltlatlon of proceedlnp tor-the 
Issuance Of-permits authorlzlna the con
struction ot certain utwzation tacWtles. 
These procedures are In accord with the 
COmmlsslon's present statutory au
thority, They permit any person, Includ
ing- States and other entitles, to request 
a review of site .sultabWty issues, but do · 
not provide for issuance of a partial ~
clsion by an atomic safet:v and licensing 
.board on thOlle issues unless the request 
for review was ma.de ln·the context of a 
construction permit proceeding inltlated 
by a. person proposing to ·construct a. 
nuclear facWty, The slgnlftca.nt changes 
from the proposed nile. are: 

; 1 l The facWtles covered by the efl'ec
tlve rule Include utWzatlon facWtles tor . 
which an environmental impact state
ment must be prepared prior to issuance 
of a construction permit and which are 
of the type specified In 10 CFR § 50.21 Cb) 
(2) or (3) or 50.22 (nuclear power reac
tors) or are testing facWtles. Aft.er con
sideration, the Commission decided not 
to extend the efl'ectlve rule on early re- . 
view of site sultabWty issues or extend 
the limited work authorization concept to 
production facWtles such as nuclear fuei 
reprocessing plants or other tacW~les of 
the type specified In I 50.21-!Jecause thlli 
would be premature and unnecessary. 

C2l The proposed rule hDB been modi
fied to provide that an early partial de
'clslon on site lluitabWt:, lllsues ma:, onl7 
be reopened based on signlftcant new in
formation. The prov1slon In thp proposed 
rule that such an early decision could 
a.Iso be . reopened tor "good cause" has 
been deleted as dupllcatwe and unnecea
sa.r:v. 

$!) To eliminate needless argument on 
such matters as the content of a "full" 
site approval and the relation between 
site 11,Jld, design Issues, the effecttve rule 
ellnilnates the references to and attempts 
to dllltlngutsh · between full and partial 
.site approvals in the proposed rule. Re
lated to this, the ftnal sentence in 
I 2.804(b) of the proposed rule which 
would have provided that-& pa.rtlal de-. 
cllllon on all site lluitablltty 198Ues shall 
serve aa the decision on general site 
sultabUtty Issues required by 1110.lOCel 
(2) (11) bas been deleted. Whether an 
early part.lal decision would aerve ea the 
decision on general lllte suitabWt:, Issues 
would depend ori the nature and scope 
of the declslon and would be decided 
during the limited wol'k authorlmtlon 
review and decision process. 

< U The provlslons 1n Par82T8Ph 4 of 
Appendllc Q of the PrOl>OSed rule relating 
to the .binding efiect of stafl' site &p-

provals on later sta.fl' reviews h&ve been 
revised to ziiore clearb' ieflect;.tbe Intent. 
at the Pl"OPOll«i rule that the staff's tea
tlmon:, on lllte aultabWt:, lllluee before 
an ,/J.OmJc Baret:v and Licensing Boa.rd 
need not coincide with a. previous review 
under AppendlJ: Q ·where there ls aood 
reason for the difference in lleht of the 
provlalons that the atafl' review under 
Appendix Q doesnot In any way limit 
the autborlt:v of the Atomic Batet:v. and · 
Licensing Board, Atomic Safety and Li
censing Appeal Boa.rd, or the Commis
sion . . 

:5) In order to provide added i11l8111'• 
imce that early reviews of alt.e llultabWt:v 
llllues wlll yield useful results propor
tionate to the resources that must be 
expended In the review, the proposed rule 
bas been revllled <12,805 and paragraph 
7. of A-ppendlx Q> to Include several ad
ditional grounds on which the COmmlll
ldon, upon its own inltlatlve or on 
motion of a party, may decide not to 
inltla.t.e an early revlew. These crlt.erla 
reflect the present Commission· practice 
regarding 1n1tlatlon of separate bearlnp 
on slt.e sultabWty Issues <Bee Potomac 
Electric Power company <Douglaa Point 
Nuclear Generating Statton, Unit. I 
and 2> ALAB-277, 1 NRC 5311 at 1147 
<11175) l. The criteria. Include sµch publlc 
Interest considerations as the degree of 
llkellhood that early findings.on site suit. 
BbWty issues will retain .their validity 1n 
later reviews and the possible etrect. on 
the public interest and lrit.erested parties 
of early, but not necessarily conclusive, : · 
resolution of site sultablllty issues. In ad
dition, the criterion In the proposed rule· 
designed to avoid prejudicing later NEPA 
reviews has been retained, and a. new crl
tei:'nn baa been added ta accoimnodate 
poeslble.obJectlons to the early review cf 
att.e luitabllft:, lllsu!II by c()giilzant state 
or local IOV'ernment agencies In parttc
_ular CBS!lS, Finally, the etrectlve rule pro
vides that anl:, one review of atte ault
Bbntty . lsaues could be CQDd'ijcted' prie>r' 
,to ihe tun .NEPA construction wmit 
review. 

<8> A provision has been added tor so
Uclt!.Dt the views of NEPA commentb:111 
agencies on the inltllt.tlon of an early 
review ot atte llultabWt:v l&sues. 

·<'1> _Other minor or clarlt:,tne chaneea. 
were ma.de to: 

Deflne more exactly the period of t.fme 
dlirlng which a pe.rtle.l declsion on alte 
1ultabllftJ' matters 111 etrectlve; · · 

Provide more speclflc guidance con
cerning the time tor 1lllng and content 
of the respective 'parts ot a construction 
permit appllcatlon; · 

Obtain lntormailon coneemlng alter- · 
.native alt.es, the appllcant'a site selection 
procielw and tbe applicant's pllim-fOII' ui-; 
tlmat.e development of the.,alle; .. 

Clarify that no llm1ted work authori-. ·. 
mtloD or construction permit cac be lll-
1ued. without completion of the full · 
NEPA review. 

These cha.Dges are deacrlbed more tuD:v 
below in the detalled ezpJa.nat.ion of the 
effective rules. 

Ell:PLAll&TIOJf 01' THK lli:rncTIVS Rm.a 
Under the amendments to 10 CPR 

Part Z, applicants for construction per
mlfis may request early review, hearing 

and partial decision on speclftc site IIUlt
BbWty issues as much as ftve years In ad
vance of the 11ubmltta.I of the .remalnlng 
P9rtlons of their construction permit ap.. 
pllcatlons. The efl'ectlve rerwatlons con
tain a. schedule which speclftea when the 
aeveral parts of e. construction · permit 
application are to be ftled and the pro
cedures irovernlng acceptance review and 
formal docketing of these 11ubmlttals. 
Absent a ftndlng by the Comm1slllon. the 
Atomic Safety and Llcenslng Appeal 
Board, or the Atomic Safety and Licens
ing Boe.rd that there exists slgnlftcant 
new lntorma.tlon· that llublltantlally af
fects the conclusions of the partial de
cision on site llultabWt:, issues a.nd 
necessitates reopening the hearlnK rec
ord, the regulations provide that a par
tial decision on site sultablllty lllBUes 
ahall remain In effect either for a period 
of five years or, where the applicant ha.II 
ma.de timely submittal of the remainder 
of hls application, until the conclusion 
of the Pending construction permit pro
ceeding. The efl'ectlve rule provides that 
the Commlsslon may, upon good cause 
shown, ext.end the five year period dur
ing which a. partial decision shall re
main in effect for an additional reason
able period of time, not· to exceed one 
yeu. The efl'ectlve rule also provides that 
a.ny _partial ·decision on a. site sultabWty 
Issue or Issues shall be incorporated In 
the decision regarding issuance of a con
struction permit to the extent that lt 
serves as a basts tor the decision on a 
specific site sultablllty Issue or issues. 

Within the last year or so, a number of 
uttlltles have found lt necessary, tor 
various economic and ftll.(l.ncial reasons, 
to cancel or postpone plans for the con
struction of nuclear power. plants. It la 
the Commission's intent that the pro-

. cedures for ·early review, hearing and 
partial . decision of slt.e sultablllt:v Issues 
provided' In these regulations for con
struction permit applicants 11hall be 
avallable to all quallfted construction 
penrut applicants, lncludl.ni applicants 
who did not request early review of site 
11ultabWty . Issues at the time of their 
Initial application but who later decide, 
following postponement of the target 
date for actual construction of the 
facWt:,, that this procedure would be 
advantageous. All such requests must be 
accompanied by the lnforma.'tlon 
prescribed 1n the efl'ectlve rule, and wm 
be subject to the same acceptance re
view. The requirements 1n the efl'ecUve 
rule tor ftllng the remaining parts of the 

.c:onstructlon permit application must 
also be followed . 

l"ersons who do not seek a penn1t to 
construct · a. facWt:v ma:, use the pro
cedures in new Appendix· Q to 10 CPR 
Part 50. Under these procedures, lnt.er
eated persons, . includlne Stat.ea, may 
request a CommJaslon stafl' review of alte 
aultabWt:, Issues at UJY time. Thlll re
view, whlcb does not involve ·a publlc 
bearing, culminates in the Issuance of .a 
stair site report which ldentlftell the 
location of the site, stat.ea the site llult
BbWty issues reviewed, explalnll the 
nature and scope of the review and states 
the ,conclusions of the atafl' reaardlng 
the lllsues reviewed and the reasons for 
those conclusions. The procedures In 
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Appendix Q require the commission 
staff to publlllb a notice of avallabWty 
of Its report 1n the FEDsRAL RlcGJSTft and 
to place copies of the report 1n the Com· 
mission'11 Public Document Room at 1717 
H Street, NW., Washington, D.c:, and in, 
local public document rooms located · 
near the site identified 1n the report. The 
Comm1&sion staff Is also reqUired to send 
a COPY of the report to the Governor or 
other appropriate official of the State 1n 
which the site Is located, and to the chief 
executive . of the municipality in which 
the.llite,·111 located, or 1t the site 1s not 
loce.ted in a munlcipauty, to the chief 
executive of the county. 

Alt.hough Appendix Q explicitly states 
that Issuance of a staff site report does 
not constitute a commitment on the part 
of the COmmisslon to Issue a permit or a 
license or to permit site work to go for
ward pursuant to a limited work authori
zation (10 CFR § 50.lO<e> > and does not 
&ffect in any way the authority of the 
Commillslon, appeal board, or licensing 
boards in any proceedlnss conducted 
pursuant to 10 CFR Part 2, Subparts F ' 
and o, Appendix Q permits applicants 
tor construction permits to reference 
previously issued Staff Site Reports in 
their applications. Consistent with Sub
part· F, the sta!!' would reexamine th!! 
conclusions of • 1ts early review of site 
sultabWty Issues, contained in the Staff 
Site. Report, under Appendix Q, after 
flve years. Before that time, the c~p-. 
clusions of the Report woUld only be 
ri!e,tamlned . U there •were good reason 
for doing so.· · 

'l'be regulations contain certain re
QUlrements which the Commission con
siders essential In· order to assure that 
the procedures for early review of site · 
su1tablllty Issues contribute effectl,zely to 
and are meanfngfulll' Integrated into 
the licensing process. These requirements 
provide -mechanisms which should en
able· the-.~1ssion <1> to reach a 
viable accommodation between the need 
to make licensing decis_ions on the most 
up.to-date Information available and 
the.need to curtail repetitive consider&· 
·t.lon of previously decided issUes, (2) to 
avoid preJudlctng the conclusions of any 
iater review of NEPA (National Envlron· 
mental Policy Act of 1969> Issues regard
Ing alternative siting, <3> to assure that 
early review or site suitability illsues wW 
yield results proportionate to the 
resources tba.t must be expended fn,lthe 
review, and wDl not undermine the 
ability of interested clt.tzens riroupa snd · 
other persoM to partk:lpate e!fectivelJ 
in the site review process, amd Cf> to 
constder the views of colDWl,llt state and 
Ioca1 aaenctea wttb regulatory authority 
over tbe proposed site and plant. · · 

These requirements. whlcb are appli
cable .t,o all request.a for early review of 
site swtablllty lssuea, whether submitted 
by appllcanta for construction permits 
or others, prescribe the kind of inform&· 
t.1on which must be supplied in order tor 
the commission to consider a request tor 

•Subpart P provides for early N•tew of dte 
suttablllty muea ln co.nnectton with con• 
structlon permit appllcl!ltloDII. 

early review of site sUitablllty Issues, and 
specify criteria on which the Commission 
may base It.a refusal to perform such a 
review. · · 

Por example, applicants for construc
tion permits who seek early review of 
site sU1tab1llty Issues are required bY 
12.lOl<a.-1> <1) to submit proposed find· 
1ngs, together with a supporting state
ment, on the Issues of site sUitablllty 
submitted for review, and to provide In
formation on a range of postulated fa
.clllty design and operation parameters 
sufficient to enable the Commission to 
perform the requested review. Appli
cants for construction permits are also 
required by H. 2.101 (a.-1 > Cl) and 2.603 
Cb> Cl> to submit. descriptions of their 
site selection process which explain the 
extent to whloh that process involves the 
consideration of alternative sites and 
the relationship between that process 
and the ti.ppllcation for early review of 
site sUitablllty. Issues .. Applicants ue 
also reqUln1d to provide a brief descrip
tion of their long-range plans -for Ul· 
timate develapment of the site. Section 
2.605 of · the regula.tlonn provides that 
the Commission, on Its own intlatlve or 
on· motion of any party to the proceed· 
Ing, may decline to initiate an early 
hearing or .render an early partial deci
sion on any issue or Issues of site swt
ablllty 1n connection with a construction 
permit application 1n cases where no 
partial decision on the relative merits 
under Pa.rt. 51 of the proposed site and 
alternative sites 1s requested, UPOn de,. 
tenninatlon that there Is a reasonable 
likelihood that further review woUld 
identify one .or more preferable altema- · 
tlve sites and the partial decision on one 
or more site suitability issues would lead. 
to an irreversible and. irretrievable 
commitment of resourees prior to the 
submittal of the remainder of the re
quired information that would prejudice 
the later review and decision on. such 
alternative sites. By requil1ng appllcant.s· 
to fumlsh information concerning their 
site selection process as part of their 
request for .early review and by pro\1d-
1ng for the findings described above, the 
Commission e,cpect.s· to avoid slgnlflcant 
prema.ture commitments of resources to 
sites . which · ma.y prove unacceptable · 
when compared with alternative slta\. 

Section 2.605 of the regulations also . 
provides that the Commlsslc;>n may de·. 
cllne to l.nltlate an early review or ren~ 
der pn early partial decision in cases 
where an early partial decision .on any 
lsaue or Issues of site sUitablllty would 
not be In the public interest considering 
<a> the degree· of likelihood that any 
early :ftndings on those issues would re
tain their validity 1n later reviews, <b> 
the objections, 1f any, of cOjJllZant state 
or local ga9efflDl.ent agencies to the con
duct of an ee.rly review on those tsaues. 
and <cl the possible effect on the J:MJblic 
interest and the parties of having Bl1 
early, If not necessarily conclusive, res
olution of those Issues. In th1s regard, 
the views of appropriate Federal, State, 
and local agencies wouid be considered 
1n connection with the initiation of any 
early site review. Finally o.nlY one review 
of site sultabfilty Issues <e~ther und~r 
Subpart F of 10 CFR 1:"11.rt 2 or Appendix 

Q to 10 CFR Pa.rt 50) coUld be con
ducted with regard to a particule.r site 
prior .to the full NEPA construction 
permit review. 

The Commission staff wlll follow · 
criteria similar to those 1n § 2 .605 In 
deciding whether to prepare and Issue a 
Staff Site Report 1n response to a re
quest submitted pursuant to Appendix 
Q. 

Many of the comments favoring adop
tion of the rule considered Its cape.city 
to yield final disPQ6ltlve decisions crucial 
to Its success. Several commentors sug- · 
gested that approved sites be "grand
fathered" to insulate them from new' 
regulatory requirements Imposed during· 
the period the approval ls effective.· The 
Commission recognizes the Importance 
of finality In it.s decisions and has en
deavored to assure this 1n substantial. 
measure by providing that partial deci
sions on site ·swtablllty Issues will re
main effective for five years or until the 
conclusion of the construction permit · 
proceeding, by specifying criteria for re- · 
opening site suitability decisions, and by 
providing that partial decisions and 
Staff Site Report.s be as detailed and 
explicit as possible. The stature of a · 
partial decision on site suitability Issues 
Is emphasized 1n the effective rule by 
providing that' the partial decision shall 
be. incorporated In the decision regard
Ing Issuance of a construction perml~ 
to the extent that the partial decision 
serves as the basis for deciding a specific 
site suitability issue or issues. · 

Moreover, at the same time, the Com
mission also recogn!Zes the need to as
i:ure that up-to-date Information ot 
significance In both the health and 
safety and th>! enviranmental are:i.s Is 
r,ppropriately factored into the Commis
slon 's lkenslng decisions .. Consequently, 
the effective rule doe6 not automa.tlcsJly 
Immunize previously reviewed slte6 from 
new regulatory requlrement.s. Whether 
later adopted regulatory requirements 
will be imposed on a previously reviewed · 
site , J.e., constitute slgnlfico.nt new in-·· 
formation· that substantially affects the 
prior ronclusions) will be decided based 
on the content of the new requirements. 

Several commentors suggested the 
adoption of more stringent standards· 
for reopening decisions, such as, for 
example, the showing of a need to pro
vide substantial additional protection 
for the public hes.Ith and sa!ety or the 
<.'ommon defense and security,- the find~. 
Ing required In 10 CFR § 50.109 to Justify 
backtitting requirements. The Com.mJs
slori believes that the standcd enun
ciated in the proposed rule and largely 
retained In the effective rule will prove 
effective both In.bringing slgnl1lcant new 
Information to the attention of the 
Commission and in preserving, to the 
fullest extent· possible, the advantages, 
from the standpoint of certainty, which 
are expected to result trom early review; 
hearing and partial decision on site suit~ · 
ability Issues. · 

TIie effective rule elimlna.tes refer
ences to and attempts to distinguish be
tween full and pa.rtlaJ site a.pprovals · to 
eliminate needless aritJment regarding 
the content of e, "full" stte approval and. 
the relatl:>n between site and design· 
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liaues. Any effective partial declaton on 
<me or more site 1uitabWty illluee could 
fitlll serve as the ftnd1ns of senerai lite 

. suitabWty called far by 10 CPR 50.10 
1e> <2> <ID dependinc on the nature and 
~ of the dec:SIIIOD. While ~-effec
tive ·rule would allow completion of all 
or part of the N&tloml Envlromnental 
Policy Act or 1969 <NEPA> environ
mental Impact statement ll.t an earlier 
point In time than would be the cue It 
no early lite review were conducted, In 
no cue could a limited worlr. autborlz&
Uon or construction permtt be irranted 
without a. full NEPA environmental Im
pact 1tat.ement. 'lbe rule does not permit 
BIIY "pps" In the environmental Impact 
statement. . n Is antlclPB,ted that environmental 

. concerns w1l1 pJay an Important role In 
the consideration and resolution. or site 
lluit.abllity illlues. Applicants far con
struction permits who request early re
view of envlromnenta.1 site suitabWty 

· Issues will be expected to furnllh Infor
mation concerntne the Issues addressed, 
and the Commission staJr will conduct 
Its own usessment and review following 
procedures that are consistent with the 
review procedw-es prescribed In NEPA 
for environmental Impact statements. 
The effective regulation permits a lllml
lar procedure to be followed In connec
tion with an Appendix Q review. Since 
the scope of the NEPA review will de
pend In any given Instance on the nature 
and scape of the site su1tabWty lssues 
submitted for review, the etrectlve rule 
does not delineate general requirements 
for env!ronmental review. The COmmJs
eion expects that the detafis of t1l1s re
view will be handled on a Cll.88-by-case 
basis. With respect to its responsibWtles 
w\der the National Histor!c Preserva
tion Act of 1988, as amended <18 
U.S.C.A. 470 et seq.) and the .Archaeo
logical and Historic Preservation Act ot 
1974 <Pub. L. 93-291, 18 U.S.C.A. 489-
489cl , thll Commission expects that any 
concerns relating to the preservation of. 
hlstorlcal, archaeological, architectural 
or cultural resources which may arise 
during ea.rly review of sit;e su1tab111ty 
ll!sues will be handled in a similar 
manner. 

One of the comments suggested that 
the rule explicitly provide for joint hea.r
tngs and lnerea.sed coordina.tlon with the 
states. 'lb~ Commission believes that 
duplicative environmental assessments· 
should .be avoided to the extent p~
ticat>Ie and that the coordination of fed
eral and state facWty siting a.nd ~ 
,1romnental · reviews should tilt en
couraged. 

At the same time, the Commission Is 
· or the opinion that, a.t least in the Im
mediate future, th1s objective can best 
be achieved on a case-by-case basis. Ac
cordingly, no speclftc.provtsions respect
ing joint hearings hav.e been included in 
the etrectlve rule. 

The proposed rule would . have 
amended 10 CFR 50.lOCel to extend the 
Commission's authority to Issue limited 
worlt authorlmtions to applicants seek
ing permits to construct production fa
cWties such as commercial lllotop1c en
richment plants and reprocessing plants, 

and testlnlr l"eQCt.or11. Aft.er further con
sideration of this matter, tb1II provlaton 
bu been e11mlnated 1n the elfectlve l'.Ule 
as premature and mmeceuat"Y. · 

In order to provide lldditlonal luid.: . 
ance to ~o~ _ who 11eek early review 
of site 1Uitabll1ty illllues In accordance 
with the provilions or the effective rule, 
the Commiuion stair II . llimultaneowd:Y 
issuing a report entitled "Early Site Re
views for Nuclear Power Pacllltles" 
(NUREG-0180) which deecrlbes pro
cedures ·to be followed by comtructlon 
permit'appllcants and others &nd delln
eates the nature and acope of. some of 
the more llignlftcant areas of ~1 
review. Coples of NUREG-0180 are avail
,able for Inspection by the publlc at the 
NRC's Public Document Room at 1717 
H Street, NW., Washington, D.C., and 
at the NRC's Local. Public Document 
Rooms. Copies of NUREG--0180 may also 
be purchased from The National Tech
nical Intonnatlon Service, Sprlngfleld, 
Vtrgln1e, 22181. 

Pursuant to the Artomic Energy ~t 
of 195t, as amended, the Energy Re
organization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 or 
the United States Code, the follC1\Vtq 
amendments to Tltie 10, Chapt.er I, Code 
ot Federal Regulations, Parts 2 and 60 
are publlshed as a document subject to 
cod11lCMlon. 

·42 FR43385 
Published 8/29n7 
Effective 8/29n7 

Revocation· or Modification of Certain Report
ing Requirements 

See Part 140 Statements of Consideration. 

43 FR 6915 
Published 2/17/78 
Effective 5/3/78 

Export and Import of Nuclear Fae/I/ties and 
Materials 

See Part 110 Statements of Considerations. 

43 FR 11962 
Publi~hed 3/23n8 
Effective 6/6n8 

'Licensee Safeguards Contingency Plans 

See !"art 73 Statem.ents µf Consid~ration. 

43 FR 18538 
Published 5/1/78 
Effective 5/1 /78 

PART 50-LICENSING OF 
PRODUCTION AND UTILIZATION 

FACILITIES 

Minor and Clarifying Amencllment1 

AGENCY: Nuclear Regulatory Com
mission. 

ACTION: Final rule. 

SUMMARY: The Commission's '!Ll~ 
censlng of Production and Utilization 
PacWtiea" ls hereby amended. The 
amendment.a make chmges relating·to 
the service of copies of an updated.ap
plication for a license to construct .a 
production or utlllmtlon facWty BO as 
to refiect the current practice regard, 
Ins the NRC ottlcers who are to . re
ceive copies of such updated appllca, 
ticms. The amendment.a aJao provide 
clarifying language u to when the ap. 
plication lhould by updated. and lllib-
1tltute cl&rlfylng ~e regardlng 
the service of copies of any subsequent· 
amendments to the application. · . . 

EFFECTIVE DATE: May 1, 1978. 

FOR FURTHER INFORMATION 
CONTAcr: . 

Royal J, VoereU. Office of the EJ:
ecutlve Legal Director, U.S. Nuclear 
ReruJatory Commlllllon, Washlns· 
ton, D.C. 20555, telephone 301-t92-
H37. 

SUPPLEMENTARY INP'ORMATION: 
10 CPR 50.30<c><2> presentb' provides 
that an applicant for a license to con, 
struct a production or utlllmtlon !a
cWty who has updated Its application 
shall. upon notlficatlon of the appoint· 
ment of an atomic IIILfety and licensing 
board to conduct the public hearing 
required by 'the Atomic Enerey Act for 
the Issuance of a construction permJt, 
serve copiE'.& of such updated applica
tion on each atomic safety and. licens
ing board member and alternate, the 
Chairman of the Atomic Safety and' 
Licensing Board Panel, the Office of 
the Secretary, and the Director of Nu- · 
clear Reactor Regulation or the direc
tor of Nuclear Material Safety and 
Safeguards. The current NRC practice 
is to not require serving copies on the , 
Office of the Secretary, the Chairman 
of the Atomic Safety and Licensing. · 
Board Panel, the Director of Nuclear 
Reactor Regulation or the Director of 
Nuclear Material Safety and Safe-. 
guards. Applicants are, however, re
quested to serve a copy on the Atomic 
Safety and Licensing Appeal Panel. In . 
order to refiect the current practice, 
the present amendment.a delete. the 
language designating t}le NRC officers 
who are to be served copies of the up. , 
da.ted application, and provide instead 
that copies shall be served as directed · 
by the atomic safety and licens:lng 
board appointed to conduct the public 
hearing on the appllcation. In addi, ... · 
tlon, the amendments provide that the 
applicant shall serve a copy on the 
Atomic Safety and Licensing Appeal 
Panel, and that at the time the appli
cation ls offered Into evidence at the 
publlc hearing on the application, the . 
applicant shall provide sufficient up
dated copies so that one may be serv.ed 
by the Office of the Secretary 1,1pon 
the Atomic Safety and Licensing 
Appeal Panel. The amendments 11.lao 
provide clarifying language as to when 
the application ls to be updated by 
providing that the applicant shall 
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update its application when notlfted to 
do so by the atomic safety and licens
ing board appointed to conduct the 
public hearing on the application. The 
amendments also substitute cla.rtfytng 
language regarding the service of 
copies of any subsequent amendments 
to the application. 

Because these· amendments relate 
solely to minor matters, it has been 
found that good cause exists for omit
ting notice of proposed rule making, 
and public procedure thereon, as un
necessary, and for making the amend
ments effective upon publication in 
the FEDERAL REGISTER (May 1, 1978). 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of .1974, as. amended, 
and section 552 and 553 of Title 5 of 
the United States Code, the following 
amendments to Title 10, Chapter I, 
Code of Federal Regulations, Part· 50 
are published as a document subject to 
codification. 

43 FR 34764 
Published 8/7 /78 
Effective 9/6/78 

PART SO-DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

Maintaining Integrity of Structures, 
Syitems, and Components Impor
tant to S.afety During Construction 
at Multiunit Sites 

, ~~=~1~n~.S. Nuclear Regulatory 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regula
tions . to require that, for , multi unit 
sites, ,applicants for construction per
mits and operating · licenses take 
proper precautions to assure the integ
rity of structures, systems, and compo
mints ·Important to the safety of the 
operating unit or units during all con
struction activlties. The amendments 
are being made In response to a peti
tion for rulemaking filed by the Busi
ness and Professional People for the 
Public Interest. A notice of proposed 
rulemaklng inviting public coniments 
was 'published in the FEDERAL REGISTER 
on July 14, .1977. The effect of the 
amendments will be to formalize and 
clarify specific requirements as they 
apply to multlunit sites and to codify 
existing licensing practice. The rule 
woul'd apply to applications received 6 
months after the effective date of the 
rule. · 

EFFECTIVE DATE: September 6, 1978. 

FOR · FURTHER INFORMATION 
CONTACT: 

Mr. Morton R. Fleishman, Office of 
Standards Development, U.S. Nucle
ar Regulatory Commission, Wash
ington, D.C. 20555, telephone 301-
443-5921. 

SUPPLEMENTARY INFORMATION: 
By mallgram dated March 24, 1975, 
the Business and Professional People 
for the Public Interest <BPI>; David 
Dinsmore Corney, director of environ
mental research, requested that the 
Nuclear Regulatory Commission 
(NRC) amend its regulation, 10 CFR 
part 50, to r_equire licensees to shut 
down operating units of nuclear power 
units at multiunit facilities during pe
riods when work on a unit under con
struction could compromise the Integ
rity of the engineered safety features 
of an operating unit or units. ·As a 
basis for the petition, the petitioners 
referred to the fire which occurred on 
March 22, 1975, In the electrical ca
bling at TV A•s Browns Ferry Nuclear 
Station. · · 

A notice of the filing of !I. petitiop. 
for rulemaking was published in the 
FEDERAL REGISTER on May 9, 1975 (40 
FR 20371). Three sets of comments 
were, received regarding the petition. 
All recommended denial of the peti
tion on the general basis that the ex
isting regulations provided· the Com
mission with measures to deal with 
such situations as the petitioners had 
stated. 

The Commission reviewed the appli
cable portions of the regulations as 
well as the manner In which the NRC 
staff conducts its licensing reviews and 
concluded that, while the present reg
ulations and staff procedures during· 
licensing reviews do provide a basis for 
effective action to be taken relative to 
safety at multiunit sites, the impor
tance of the safety issues raised war
ranted amending the regulations to 
add specific requirements in this area. 
As a result, on July 14, 1977, the Com
mission published in the FEDERAL'REG· 
ISTER (42 FR 36268) a notice of pro
posed rulemaklng inviting written sug
gestions or comments on the proposed 
rule by August 29, 1977. The purpose 
of the proposed amendments was to 
formalize and clarify the specific re
quirements as they apply to multiunit 
sites and to explicitly state where and 
how the information developed should 
be presented. 

Four persons submitted comments 
regarding the proposed amendments., 
Copies of the comments received may 
be examined in the Commission's 
Public Document Room at 1717 H 
Street NW., Washington, D.C. Gener
ally, comments either were similar to 
the comments received after publica
tion of the notice of the petition for 
rulemaklng or were similar to ques
tions that were raised internally 
among the Commission's staff during 
the preparation of the proposed rule. 
For· example, one of the commeriters 
wanted to apply the rule to general 
maintenance and repair activities as 
well as construction activities. This 
was considered during the · proposed 
rule phase and it was concluded that 
the existing regulations clearly cov
ered such other activities. Another 
commenter suggested that it would be 

more appropriate to provide guidance 
on the subject in a regulatory guide. 
This question was also previously con
sidered and it was decided that, since 
the regulations did not specifically ad
dress multiunit sites, they should be 
appropriately amended. 

Another commenter questioned .. the 
practicality of requiring applicants for 
construction permits to identify poten
tial hazards and recommended that 
the rule be restated to elicit how- the 
construction activities will be .con
trolled to· assure the Integrity of the 
operating reactor. Since the applicant 
for the construction. permit for 'the 
new unit may not necessarily be · the 
same as the licensee of the operating 
plant, the applicant might have ' no 
control over the operating plant. l!'or 
this reason, the Commission thinks it 
would be more desirable to divide' the 
responsibilities under the rule between 
the applicant for the new unit and the 
licensee for the existing unit. Further 
detailed guidance relative to specific 
safety items will be provided by.ap~r<>
priately revising Regulatory Gulde 
1.70,. "Standard Format and Content 
of Safety Analysis Reports .for Nuc}ear 
Power Plants." 

Another commenter felt that the 
present regulations were adequate and 
need not be amended. This option was 
also previously considered but· the 
NRC believed that although the exist
Ing regulations do pr.ovide a basis for 
action, they do not explicitly cover. 
construction at multlunit sites and 
thus should be clarified. 

As previously Indicated, no signifi
cant new adverse comments or signifi
cant questions have beeri""i:eceived as a 
result of the notice of proposed rule
making. Accordingly, after considera
tion of the comments that were· re
ceived and other factors, the Commis
sion has adopted the proposed amend
ments to part 50 without change as ·set 
forth below. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, 
and sections 552 and 553 of- title 5 of 
the United States Code, the following 
amendments to 10 CFR part 50 are 
published as a "document subject to 
codification. · 

43 FR 49775 
Published 10/25/78 
Effective 10/25/78 

PART 50-DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES . 

Revocation of Certain Reporting" 
Requirements · 

AGENCY: U.S. Nuclear Regu'i'atory 
Commission. 
ACTION: Pinal rule. 
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ISUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending Its 
regulation "Domestic Licensing of Pro
duction and Utilization Facilities" to 
revoke two reporting requirements on 
antitrust information and to revoke a 
requirement for retention of 25 copies 
of the antitrust report during the anti
trust review. These requirements are 
no longer needed. 
EFFECTIVE DATE: October 25, 1978. 
FOR FURTHER INFORMATION 
CONTACT: 

Gerald L. Hutton, Division of Rules 
and Records, Office of Administra
tion, U.S. NuclE'ar Regulatory Com
mission. Washington, D.C. 20555, 
telephone 301-492-7086. 

SUPPLEMENTARY INFORMA'l'ION: 
Paragraph <c> of § 50.33a requires that 
any person who applies for a construc
tion permit for a nuclear power reac
tor prior to July 28, 1975, shall submit 
the document titled "Information Re
quested by the Attorney General for 
Antitrust Review" as soon as possible. 
This paragraph Cc) Is being revoked on 
the basis that all antitrust reports re
quired by paragraph Cc> have been 
submitted. 

Section 50.55b requires antitrust re
ports as a condition of certain con
struction permits and operating li
censes. Section 50.55b is being revoked 
on the basis that nil antitrust reports 
that may be required as a condition of 
the construction permits or operating_ 
licenses specified in § 50.55b have been 
submitted. 

The last· sentence of the Introduc
tion of appendix L of 10 CFR Part 50 
requires the applicant to retain not 
Jess than 25 additional copies· of tiie 
document titled "Information Re
quested by Lhe Attorney General for 
Antitrust Review," to be available as 
needed during the antitru:;t review. 
Experir·nce to date indicates that the 
25 additional copies are not needed fo 
the event of an antitrust hearing. Ac
cordingly, this requirement is being rE' 
voked as unnecessar:· 

Because· these amendmenti. ""'''·" 
solely to minor matters, good cause 
exists for omitting notice of proposed 
rulemaking, and public · procedure 
thereon, as unnecessary. Since the 
amendments are of a relie,·ing nature 
and do not impose obligations on per
sons other than the Nuclear Regula
tory Commission, the Conunisslon has 
found that good cause exists for 
making the amendments effective im
mediately without the customary 30-
day notice. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganizat.ion Act of 1974, as amended, 
and sections 552 and 553 of title 5 of 
the United Stat.es Code, the following 
amendments to Title 10, Chapter I, 
Code of Federal Regulations, Part 50 
are published as a document subject to 
codification. 

43 FR 50162 
Published 10/27 /78 
Effective 11/27 /78 

PART SO-DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

Standards for Co111bu1tlble Ga1 
Control Sy1te1111 

AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Final rule 

SUMMARY: The Nuclear Regulatory 
Commission is amending Its regula
tions to clarify the Commission's posi
tion on Its general design criterion re
garding the Containment Design Basis 
and to provide a new section specify
Ing the standards for combustible gas 
control systems. 

EFFECTIVE DATE: November 27, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

James A. Norberg, Office of S.tand
ards Development, U.S. Nuclear Reg
ulatory Commission, Washington, 
D.C. 20555, telephone 301-443-5921. 

SUPPLEMENTARY INFORMATION: 
On October 21, 1976, the Nuclear Reg
ulatory Commission <NRC>, published 
the notice of proposed rulemaklng In 
the FEDERAL REGISTER (41 FR 46167). 
Interested persons were Invited to 
comment on the proposed rule by De
cember 23, 1976. The notice concerned 
proposed amendments to 10 CFR Part 
50, "Domestic Licensing of Production 
and Utilization Facilities," to require 
the applicant or licensee to show that 
during the time period inunediately 
following a postulated Joss-of-coolant 
accident <LOCA) but prior to effective 
operation of the combustible gas· con
trol system, either: (1) An uncon
trolled hydrogen-oxygen recombina
tion would not take place in the con
tainment; or (2) the plant could with
stand the consequences of uncon
trolled hydrogen-oxygen recombina
tion without Joss of safety function. If 
neither of these conditions can be 
shown, the containment shall be pro
vided with an lnerted atmosphere in 
order to provide protection against hy-· 
drogen burning and explosions during 
this time period. Standards for com
bustible gas cont.rol systems also were 
included in the J)roposed amendments. 

It should be noted that under either 
the proposed rule or the final rule ( 1) 
inerting of containment will not llk;ely 
be required for plants with small con
tainment. volume <Mark I and II Boil
ing Water Reactors> if the licensee or 
applicant can show that the calculated 
metal-water reaction will be well 
within the acceptance criteria for 
emergency core cooling systems and 
<2) lnertlng of containment will not 
likely be needed for plants with large 
containment volume <Pressurized 
Water Reactors and Mark III Boiling 
W.:ater Reactors) as long as ECCS ac
ceptan<:e criteria are met. The NRC 
staff has estimated that for all except 

two of the plants currently operating 
or under corJStructlon inertlng con
tainment would not be needed under 
this rule. 

Fifteen Interested persons submitted 
comments regarding · the proposed 
amendments. The letters generally in· 
eluded numrrous specific comments, 
but the most frequent conunents could 
be roµghly divided into three catego
rie:.;: 

1. This inertlng rule poses risks to 
plant personnel safety, reduces the 
number of unscheduled visual inspeca 
tions, and Increases plant operating 
cost. 

2. The rule Is too conservative In de
fining the amount of metal-water reac
tion. 

3. The containment air dilution 
system requirement of the rule should 
be cla'.rlfied and the manner In which 
the NRC will Implement the rule 
should be clarified. 

Coples of the comments may be ex
amined In the Commission's Public 
Document Room at 1717 H Street 
NW., Washington, D.C. 20555. A sum
mary of the NRC's response to these 
conunents is presented below. 

1. The risks to plant personnel and 
reduced inspection capability accociat-' 
ed with inerting the containment were 
carefully considered and discussed In 
the notice of proposed rulemaklng. 
The NRC concluded that the risk to 
plant personnel of an inerted plant 
would be small provided that special 
procedures and personnel safety pre
cautions are taken. The NRC also con
cluded that, on the inspection issue, 
lnerting does not necessarily cause a 
reduction in the number of unsched
uled visual inspections. Even assumlng 
that a redurtion in the number of un
scheduled visual inspections does 
occur. such reduction does not ad
versely affect the protection of public 
health and safety since an adequate 
program of scheduled Inspections can 
be rnaintained to insure safe operation 
of the plant. The NRC position on ad
ditional cost assoriat.ed with requiring 
inerting is that the cost associated 
with inertlng and de-inertlng activities 
would be insignificant. 

2. The NRC agrees that the pro
posed rule contains conservatisms, but 
disagrees that the rule Is too conserva
tive in defining the amount of metal
water reaction that must be assumed. 
It should be noted that in the pro
posed rule the amount of metal-water 
reaction assumed to occur after a 
LOCA ·is 5 tfmes thP. amount ·caleulat
ed in accordance with § 50.46 or is the 
amount that would result from clad
ding surfaces surrounding the fuel to a 
depth of 0.00023 Inch C0.0058 mm>, 
whichever amount Is · greater. There
fore, the amount of metal-water reac
tion assumed In the proposed rule Is 
less conservative for certain plants 
when compared with the 5. percent 
previously assumed t,y NRC. The de
tailed technical discussion for making 
this revision was presented In the. 
notice of proposed rulemaklng (41 FR 
46167). In short. the factor of 5 or 
0.00023-inch (0.0058 mm> depth 
number is based on an engineering 
Judgment that this method provides a 
sufficient margin for the purpose of 
containment desi1;n. It is assumed for 
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conservatism that the emergency core 
cooling does. not !ail completely but 
that its performance Is degraded to 
such an e;xtent that a small fraction of 
the core becomes overheated. This 
could be caused by conservatively- as
suming the existence of a hot-spot 
effect of assumed coolant flow s.tarva
t.ion resulting from < 1 > delivery of less
than-planned cooling to a localized 
area and (2) local flow blockage that 
might be l!&oclated with excessive fuel 
deformation,· partial core support fail
ure, etc. While such conditions are not 
assumed to lead to core meltdown. 
they are assumed to result in addition
al ·hydrogen production above that cal
culated by Appendix K, "ECCS Eva
luational Models." 

Currently NRC conducts· several 
Loss-of-Coolant Accident/Emergency 
Core Cooling System <LOCA/ECCS> 
experimental verification and code de
velopment programs that have the po
tential for establishing the amount of 
conservatism In metal-water reaction. 
Pending further progress on the. pres
ent LOCA/ECCS programs, the NRC 
has concluded at this time that no fur~ 
ther consideration need be given to 
this matter. · 
· 3. Comments · regarding clarification 

of the rule have been Incorporated In 
the final rule but have not significant
ly changed the position expressed by 
the NRC in the proposed rule. . 

One commenter opposed adoption of 
the rule. This commenter believed 
that the change was. unnecessary, be
cause General Design Criteria 41, 42, 
43, and 50 of Appendix A to 10 CFR 
Part 50 impose the requirements for 
combustible gas control, and revised 
Regulatory Guide 1.7,' "Control of· 
Combustible Gas Concentrations in 
Containment Following a Loss-of-Cool
ant Accident," will provide adequate 
criteria and guidelines for combustible 
gas . control systems. However, the 
NRC believes tha:t th"e change Is neces
sary because <I> General Design Crlte
rlon 41 states that containment atmo
sphere cleanup systems must be pro
vided as necessary, but It Is not specif
ic In defining the types of cleanup sys
tems (e.g., a combustible gas control 
system>, ·c2> the method and basis for 
the calculation of hydrogen after a 
LOCA should be established, (3) ihe 
degraded ECCS otieratlon Is subject to 
many different interpretations If not 
specifically defined, (4) publillhlng a 
final rule would resolve a complex 
technical Issue that was raised on in
erting by the Atomic Safety· arid IJ
censlng Appeal Board during the Ver
mont Yankee ll!!t!nslng proceedh~J. 
and <5> the rule has set forth limits ·of 
domain within which potential hydro
gen explosion Is possible as a result of 
degradation, but not total failure, of 

'Coples of the Revision 2 to Re1r11latory 
Gulde l.'1 may be obtained by written re
quest to the U.S. Nuclea.r Reaulatory Com• 
mission, Washin&'tOn, D.C. 20555, Attention: 
Director. Division ot Technical Information 
and Document Control. 

emergency core cooling functioning. 
The rule would thus provide guidance 
to future designers, who could design 
their plants to avoid the range of hy
drogen concentrations that could have 
potential for explosion. 

Assumptions acceptable to the NRC 
staff for evaluating and designing a 
combustible gas control system are 
presented In Revision 2 of Regulatory 
Gulde 1.7. Regulatory Gulde 1.7 {origi
nally Sa!ety Gui.de 7> was published In 
March 1971. Revision 1 to this guide 
was published In September 1976. 
After consideration of the comments 
received on the guide, Revlsloh .2 to 
this guide Is now being published. 

Revision 2 to Regulatory Guide 1. 7 
Is essentially the same as In Revision 1 
with minor clarlfylng changes. Some 
concerns were raised In the guide 
about the meaning of partial burning 
of hydrogen in the containment. For 
hydrogen concentrations in the range 
of 4 to 6 volume percent, partial burn
ing of the hydrogen above 4 volume 
percent may occur. However, in this 
range of 4 to 6 volume percent, the 
rate of flame propagation Is less than 
the rate of rise of the flammable mix
ture. Therefor:e, the flame can propa- . 
gate upward, but not horizontally or 
downward. In this case, only a fraction 
of hydrogen will burn In the contain
ment, and complete combustion will 
not occur until the hydrogen concen
tration Is increased above 6 volume 
percent. 

Interested persons were Invited to 
submit written comments by Decem
ber 20, 1976, for consideration In con
nection · with the proposed amend
ments. After consideration of the com
ments received and other factors in
volved, the Commission has adopted 
the amendments as set forth below. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of 
the United States Code, the following 
amendments to title 10, chapter I, 
Code of Federal Regulations, part 50, 
are published as a document subject ta 
codification. · 

44 FR 47918 
Published 8/16/79 
Effective 9/17 /79 

10 CFR Parts 50 81",I 70 

LlcenelnD ot·llrochictlon and lltfllzi!tlon 
f.kllllfft; Faellffln' Mid~ tor . . . 
Flealdent ln.,.otlOn 

AQINCV: U.S. Nuclear Regulatory 
Commission. 

ACTION: Final, rp)~. · ... 

IUMIIAIIY: The Nuclear Reguiatory 
Comm.i11~on 1- anie.ndlnl i~. rqulationa 
to require power riil!Ctor llcehsees and 
construction permit ho\dera and selected 
fuel facility licensee, to provide (1) on 
site, rent-free, exclusive use of office . 
apace ucl (2)'1mirieillefe,11~ Tat:llity 
acce1111 to Commfs'aion ib1pM:ficm 

personnel. The rule is needed in order to 
facilitate implementation of a revised 
inspection program which was initiated 
in mid-1978, As a pa;rt t>f the revised 
program, the CouunissioQ is placins 
resident inspectors on site at selepted 
nuclear power reactor construction 
sites, at selected power reactor sites In 
test and routine operations and at 
selected fuel facilities to observe and 
review. licensee construction, 
operations, radiological safety, 

aafegtlardli imd e~--ta'I· 
protection activities. 
EFFECTIVE DATE: September 17, 1979, 
FOR FURTHER INFOIIMATION CONTACT: 
Mr;Edward L. Jordan, A.sststant 
Director for Technical Programs, Office 
of Inspectio1fanil Enforcement, U.S. 
Nuclear Regulatory Comniiselon, 
Washington, D.C. 20555, Phone No. 3017 
492-8180. 
SUPPLEMENTAIIV INFORMAT10N: 0n Mey 
9, 1978, the Nuclear Regulatory 
CommiBBion published in the Federal 
Regl1ter (43 FR llill60)l4Jlrappsed 
amendment to it1-nigulation1, 10 CFR 50 
Licensins of Production and Utilization 
Facilities and Part 70 Special Nuclear 
Material, which would implement 
authority of.Section 181(QMJf ~e Atomic 
Energy Act of 1954, as amended, and of 

. the Energy Reorganization Act Gf 117t. 
as amended, In order to facilitate tne on 
site resichilablapectioa>PQJ'tion of.it. 
revised Inspection p_rogram. 

miereeted perioris ~~ TnYi;ted ti>' 
submit written collldle'ri.is"fi1r 
consideration in cortnitction wiffi the 
proposed &pw,1~~~ J~ 23, 1~! 
The comments which were received 
addressed three principal concerns: 
licensee.a .ahcwld not be forced to 
provide ;lleQ\,ifree ~;tlall,proJ191111d 
&Pt"8: req~~eut _we,a axce••Jw,.pd 
arbitrary., iu¢ in:9MCtor .aCGeN 
provieioi:,.1 •~-~iMIMR Jlf.!W ti·. 
replar P.l~ !IIDPlew,-.. 

la lllid,19if8. the Commi11sion Initiated 
a revised inepection program which 
includes the Wle.of OQ lite ~idea.t 
Inspectors. Pursuant to Sestioo 161(0) of 
the Atomic Energy Act of 1954, as 

;i::~~~;:.~t:t~feat 
selected nuclem t,ower reac:ftir · 
construction- lltWtti!iicht ,·met:tect PDMr 
reactor sun D'HHI ad in toutine 
operation. Bve6tuaUg ·tlie·Ccwnml~iop• 
expects to place .full~tiilie re11aent 
inspecton at all operattq;power 
reacton, at powei'itlilctori in"later 
1tage1 of construction and at selected 
fuel cycle facilities where nuclear 
reactor fuel la fabricated or proce&1ed. 
The reaideat ID1pecto~ ~ observe and 
mview UceiNe. ~nitfflna, c:oMlraction 
IBfety;llefeaualids io«III &tivtro11mental 
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protection activities to determine 
whether they are adequate, conducti:,d 
properly and at the required frequency. 
Other regionally or headquarters based 
NRC p~rsonnel will continue to provide 
technical support and manilgment 
review as required for the inspection 
program. 

In order to facilitate the performance 
of the resident inspection prof.'Bm. It i.s . · 
necessary that office apace be't)WMtled 
to se)tc~ ~ssion per:soJlilel. l'he 
~tion u:adOl'.)~4 reqµtrea that \he 
li~eaprovide on..1.i,te,, teiit-free. 
el(cliwve office space upop 1'b~ ~q~e111 
of tlie.l)ire~. Offi,:e Qflnepact1on IUld 
Enforcement. This requlre.Dient Is not . 
llllique .in thit\ othw fed.ll!'al _depllrtments 
~d.qencies have .conliI\uo.u~. . . 
.uwpecaion p,1'9gr!lms that re,qutre tlioee 
~ubjei:t to their regulations to fun\iil,h · .. 
appropriate facilities to the inspectpri. 

Sufficient apace is required .in .order to 
accommodate a. fqll-ti~e 11).,ilecto~. a 
part-time seci'etB,I;y and transient NRC 
personnel: The.11~ested apace i~ 2~ 
square feet biit the rule doi!11 nol 1pe~fy 
'an exa·ct area. The space provided is 
expected to be comm~.nsurate. ~th 
space normally provided tQ li9(1iisi!e 
employees. For sites with more .than .. one 
jjower reactor unit or fuel facility It m_ay 
be necessary to assign more than one · 
resident Ulll\leclo_r. -If ~.ddltit>iial _te!!idenl 
Inspectors are· airs1gnm to "fl site, . 
additi,onal space will be requestea. 

In order to assure that the resident 
inspector or regionally based iil_spectors 
are afforded the oppdrtunity_ to conduct 
unfettered reviews of work iii progress it 

·111 necessary and the regulation·reqnires, 
that properly identified lnsp':lc!ors be 
provided lminedlate a.ca.!si ~o the 
facility. (the same linegular licensee 
employees) .. The inspect~rs afforded 
such access will .be, provided by the 
licensee.Qiat site-specific radiological 
safety. and security information 
necessary for their safety, security, and 
radiological protection a'1d will conform 
to all facilitf 11,&lety·aJ;Jd secm'fty· . 
reqU1n1mentil. · . . 

A brlefins on sltl!.-st,eciflc ra~ological 
. protection practices', security and 

emergency response actions Is · 
appropriate and sufficient for ·· . 
unescorted access to .other than vital · . 
areas, radiation areat'aijd ~fl . 
c:onta'minafed·wtth tadioac.t1ve,material, 
for .those NRC per11onnet wlio · 
Infrequently visit a site. Aa a result of 
the comments on the proposed rule the 
Commission reeiuimined the legal basis 
for the requlrement'flist lh:ensees 
provide office space and determined 
that the requirement Is neither.a~ 
arbitrary use of the Commi11lon'u 
fl!Slila.tefJ poiM,r'fter an'iinre•nable 
lilllrle1ton·IH u~. 

·Al a re1uft bf flittlonceffls ~sed 

in the comments over exce1Bive space 
req~rements, the Commission has 
changed the proposed area requirement 
to guidance, with the condition that the 
space provided shall be commensurate 
with other--Q.ffice facilities at the site. 
Acceptability of the space is ~ the 
authority of the Director, Office of 
Inspection and Enforcement. 

As a result of commerita on: tlie 
proposed rule, 'the. p~ovilion fot.lloce11 
by inspector, iiltely-w:i cenduct 
fnspectiom1 al a ipacifio facility bas 
been reworded to emphasize that 
unfettered acceu11 forin1pectoni wJio. are 
likely to inspect a. 1pecificfaciiitf, will 
be equivalent.fo;ttrat· for a regular plant 
employee. Inspectors likely to inspect 
are those who are expected to conduct 
several inspections at the specific 
facility during a given year. 

Pursuant to the Atomic Energy Act.of 
1954, as amended, the !'.ruil'8(V . 
Reorganization Act ~1i'J4, aeamended, 
and Sections 552. aruU5a of Title 5·.of the 
United States Code, the following · 
amendments to Title 10, Chapter 1, Code 
of Federal Regulations, Parts 50 and 70 
are published as e document •ubject i_o 
codification. 

44 FR 55328 
Published 9/26/79 
Effective 10/26/79 

10 CFR Part 50 

Domestic Licensing of Production and 
Utlllzatlon Facllltles; Fracture 
Toughness Requirements for Nuc_lear 
Power Reactors 

AGENCY: U.S. Nuclear Regulatory 
Commission.. · 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations specifying fracture 
toughness and material surveillance 
program requirements for .nuclear. 
reactors to permit greater flexibility in 
meeting certain of these requirements 
and to simplify others by substituting 
references to National Standards that 
have already been incorporated by 
reference into the NH.C's Regulations. 
EFFECTIVE DATE: October 26, 1979. . 
FOR FURTHER INFORMATION CONTACT: 
Dr. P. N. Randall, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
301-443-5997. 
SUPPLEMENTARY INFORMATION: On 
March 28, 1979; the _Nuclear Regulato_ry 
Commission published in the Federal · 
Register (44 FR 18513) proJJosed 

amendments to its regulations, 10 CFR 
Part 50, "Licensing of Production and 
Utilization Facilities," which would 
amend Appendix G, "Fracture · 
Toughness Requirements," with regard 
to material toughness requirements for 
bolts, and would amend Appendix H, 
"Reactor Vessel Material Surveillance 
Program Requirements," with regard to 
the location and method of attachment 
of surveillance c·apsule holders in the 
reactor v·essel. Interested persons were 
invited to submit written comments by 
May 14, 1979. There were four adverse 
comments. All of them opposed 
adoption of the proposed rule on the 
grounds that the accident at Three Mile 
Island Unit 2 on March 28, 1979 had 
demonstrated that there should be no 
relaxation of regulatory requirements. 
None of the comments addressed the 
specific technical issues covered by the 
proposed rule. In response to these 
comments, the Commission has no 
reason to believe that the investigation 
of that accident will raise any question 
about these technical issues. 
Furthermore, the Commission believes 
that the proposed amendments will not 
reduce present safety margins. 
Therefore, after consideration of the 
comments, the Commission has adopted 
the amendments to Appendices G and 
H, 10 CFR Part 50, described below. The 
language of the amendments is 
unchanged from that of the proposed 
rule. · 

In Appendix G to 10 CFR Part 50, 
paragraph IV.A.4 contains requirements 
for the material toughness of bolts that 
are very similar to present ASME Code 
requirements. Paragraph IV.A.4 is . · 
deleted, and paragraph IV.A.3 is revised 
to add language requiring compliance 
with the pertinent ASME Code · 
requirements for bolts. As an additional 
revision of paragraph IV.A.3, the 
requirements for piping, pumps and 
valves are clarified by referencing a 
different paragraph in the ASME Code· 

· than is presently referenced. This newly .. 
referenced paragraph contains the 
specific fracture toughness requirements 

· of those components. 
In Appendix H to 10 CFR Part 50, 

paragraph 11.C.2 is revised in two . 
respects. The prohibition -against 
attachment of surveillance capsules to 
the vessel wall is deleted because, for 
some vessel design_s, the aqvantages of 
attachmentfo the wall (fewer problems 
in achieving the desired lead factor and 
the structural integrity of the capsule 
holder) outweigh the disadvantage of 
concern for vessel integrity. Language is 
added to require that, if capsule holders 
are attached to the vessel wall, the 
attachments must meet ASME Code 
requirements for construction and 
inspection of permanent structural 
attachments to reactor vessels. 
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The fixed limits on lead factor (the 
ratio of neutron flux at the capsule to 
the maximum flux at the vessel inner 
wall) of greater than 1 but less than 3 
are deleted. Enforcement of the present 
requirement would require modification 
of certain design_s that have 
satisfactorily met all surveillance and 
structural requirements in service. 
Safety concerns are sa tisfie!i by 
retention of the general requirement on 
lead factor. .. 

Copies of the abstract of comments 
and staff response, and copies of the 
value/impact analysis supporting the 
rule, are available for public inspection 
at the Commission's Public Document 
Room at 1717 H Street, NW., 
Washington, D.C. Single copies may be 
obtained on request from the Office of 
Standards Development, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20550, Attention: P. N. Randall. 

Pursuant to the Atomic Energy Act of· 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553, title 5 of the 
United States Code, the following 
amendments to 10 CFR Part 50 are 
published as a document subject to 
codification. 

44 FR 57911 
Published 10/9/79 
Effective 11/1/79 

10 CFR Part 50 

Domestic Ucenslng of Production and 
Utlllzatlon Facllltles; Codes and 
Standards for Nuclear Powerplants 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulation, 
"Codes and Standards," to incorpoi:ate 
by reference a new edition and addenda 
of a national code that provides rules for 
the construction of nuclear powerplant 
components. This amendment provides 
for the use of updated methods in 
nuclear powerplant construction. 
EFFECTIVE DATE: November 1, 1979. 
FOR FURTHER INl"ORMATION CONTACT: 
Mr. A. Taboada, Office of Standards 
Development, U.S: Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
(3ot-44a.:.5999J. · 
SUPPLEMENTARY INFORMATION: On 
December 18, 1978, the Nuclear 
Regulatory Commission published in the 
Federal Register (43 FR 58825) a 
proposed amendment to its regulations, 
10 CFR Part 50, "Domestic Licensing of 
Production and Utilization Facilities," to 

incorporate by reference new addenda 
to the American Society of Mechanical 
Engineers (ASME) Boiler and Pressure 
Vessel Code. The proposed amendment 
to 10 CFR 50.55a would incorporate by 
reference the Winter 1977 addenda and 
the Summer 1978 addenda to Section m 
of the ASMEJ3oiler and Pressure Vessel 
Code and also contains minor and 
editorial changes. 

The 1977 Edition of Section XI, "Rules 
for lnservice Inspection of Nuclear 
Power Plant Components," of the ASME 
Code and Section XI addenda since the 
Summer 1975 Addenda have been 
evaluated by the staff and ere being 
referenced with modificatioqs in a 
separate amendment to the regulations. 

The proposed amendments also 
included minor and editorial charules to 
10 CFR 50.55a to make references to 
Section III in the regulations consistent 
with changes to Section III in the Winter 
1977 Addenda. These changes in Section 
III of the ASME Code relate to the 
method for determining the edition and 
addenda applicable to components of 
the reactor coolant pressure boundary. 
The code presently provides that 
components meet the requirements of 
editions or addenda in effect on the date 
of purchase order of the components. 
Since the issuance of the Winter 1977 
addenda, the code rules for selecting the 
applicable edition and addenda are 
more flexible. Under these rules, the 
licensee may establish the date of the. 
code edition and addenda ~o be applied 
to a component. These dates may be the 
same for all components of a nuclear 
powerplant to accommodate · 
standardization, but in no case may the 
dates be earlier than three years prior to 
the docket date for the applica!_ion for 
the nuclear powerplant construction . 
permit. These rules also permit more 
current code editions and addenda to be 
used. The proposed amendment would 
modify § 50.55a to be consistent with 
these changes in the code but would 
retain some restrictions in the 
regulations on the use of editions and 
addenda issued prior to the Winter 197Z 
Addenda. 

lntere.sted p~rsons were invited to 
submit written comments for 
consideration in connection with the 
proposed amendment by January 17, 
1979. Four letters were received in 
response to the notice of proposed 
rulemaking. In general the lettem 
supported the proposed amendment and 
did not contain substantive negative 
comments. However, several 
suggestions for changes to the proposed 
amendment were made. Three of the 
letters suggested that the second 
sentence of proposed paragraph (b)(l) is 
ambiguous and should be clarified or 
deleted. This sentence states that "the 

edition and addenda selected for 
Section III for a given ·component also 
establishes a requirement that the 
identical edition or addenda be . 
applicable to all other sections of the 
ASME Code used for the construction of 
the components". 

The Commission agrees that the 
sentence in question is ambiguous and · 
does not adequately describe,.as 
intended, the code position on 
applicability of other sections of the 
code referenced in Section III. As 
written, the proposed rule could be 
interpreted to prohibit the use of newer 
editions and addenda of rP.ferenced 
sections and to-require unnecessary 
additional welding qualification tests; 
interpretations not intended. The intent 
of this sentence was simply to describe 
the code position on the subjec~ Since 
the ASME Code bas recently published 
an amplification of their p_ositio'n in 
Volume 3 of their publication, 
"Interpretations" (111-1-78-50) dated 
1979, the sentence in question.is not 
needed and has been deleted in the 
notice of rulemakins, 

In the fourth letter received, the 
suggestion was made that footnote 5, . 
which describes the code provisions for 
implementation of Section III. be 
amended to 'allow for retroactive 
implementation of paragraph NCA-1140 
of Section III of the ASME Code which . 
governs code edition and addenda 
applicability. These provisions permit 
new components of nuclear power 

· plants to be constructed to an edition or 
addenda, to be determined by the owner 
of tbe plant. retroactive to the Winter 
.1977 Addenda. Footnote 5 was not 
revised because the Commission 
considers the ASME Code provisiona · 
and footnote 5 which cover this point to · 
be adequate and appropriate, Using 
these rules, the principle of 
standardization may be applied to new 
construction but limited to editions and 
addenda since Winter 197V. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy . . 
Reorganization Act.of 1974, as amended · 
and Sections 552 and 55S of Title 5 of the 
United States Code, the following 
amendments to Title 10 Chapter 1, Code 
of Federal Regulations, Part 50, ~ 
published a11 a document subject io 
codification. · 

44 FR 57912 
Published 10/9/79 
Effective 11/1/79 · 

10 CFR Part 50 

Domestic Licensing of Production and 
Utlllzatlon FaclllHes; Codes and 
Standards for Nuclear Powerplanb 



PART 50 • STATEMENTS OF CONSIDERATION 

AGENCY: U.S. Nuclear Regulatoey 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatm,, 
Coi;nmission is amending its regulation. 
"Codes and Standards," to incorporate 
by reference a new edition and addenda 
of a national code that provides rulea ~ 
the inservice inspection of nuclear 
power plant componenta. Thu 
amendment _provides for the use of 
updated methods in nuclear power plant 
Inspection. 
EFFECTIVE DATE: November 1. 19711._ 
FOR FURTHER INFORMATION CONTAC'r. 
Mr. A. Taboada, Office of Standlll'd1 
Development, U.S. Nuclear Regulatory 
Commission, Washington. D.C. 20555, 
(301-443-5997). 
SUPPLEMENTARY INFORMATION: On 
January 18, 1979, the Nuclear ~egulatory 
Commission published in the Federal 
Register (44 FR 3719) a proposed 
amendment to its regulations, 10 CFR 
Part 50, "Domestic Ucensing of 
Production and Utilization Facilities," to 
incorporate by reference new addenda 
to a referenced section of the American 
Society of Mechanical Engineers 
(ASME) Boiler and Pressure Vessel 
Code. The amendment to 10 CFR 50.55a 
would incorporate by reference the 1977 
Edition and addenda through the 
Summer 1978 Addenda to Settion XI, 
"lnservice Inspection of Nuclear Power 
Plant Components," of the ASME Code 
with modifications. 

The 1977 Edition of-Section XI and 
addenda issued from Winter 1975 
Addenda through the Winter 1977 
Addenda, which had not been 
incorporated by reference in § 50.55a, 
contain several major changes to the 
code which, if incorporated into the 
NRC's regulations, would significantly 
reduce the examination requirements of 
inservice Inspection progr:ams presently 
required by the Commission for the 
reactor coolant pressure boundary and 
f9r systems required for safe shutdown 
of the reactor. It was the determination 
of the Commission that this edition and 
~ese addenda would be acceptable for 
incorporation by reference Into the 
regulations only with appropriate 
modifications to retain those 
requiremento considered necessary for 
an acceptable inservice inspection 
program. 

In this regard, the Summer 1978 
Addenda provide such modifications to 
Section XI of the ASME Code. 
Examination requirements removed 
from the code by the Winter 1975 
Addenda through the Winter 1977 
Addenda, but still required by the 
regulations, have either been restored or 
been superseded by provisions 
considered to be improvements. 

In light of the changes m the Summer 
1978 Addenda, the Commission is 
emending § 50.55a to incorporate by 
reference the 1971 Edition of Section XI 
of the ASME Code and Addenda 
through the Summer 1978 Addenda. 
Certain limitations and modifications to 
Section XI of the Code ere included In 
the amendment to address the 
applicability of specific editions and 
addenda and to provide for flexibility 
and consistency in the Implementation 
of the Code. The limitations and 
modifications include the following: 

1. The applicability of certain code 
addenda to Section XI of the ASME 
Code is qualified to assure that 
appropriate lnservice .examination 
requirements are included in !nservice 
Inspection programs for nuclear 
facilities. These requirements were 
removed from Section XI of the Code In 
the Winter 1975 Addenda and have 
either been restored or have been 
superseded by acceptable elternetlvee 
in the Summer 1978 Addenda. The 
amendment. In effect. requires the 
application of the Summer 1978 
Addenda to those lnservice Inspection 
programs that apply editions and 
addenda of Section XI from the Winter 
1975 Addenda through the Winter 1977 
Addenda. 

2. The amendment provides . 
Alternatives to the Code requirements 
for determining the extent and 
frequency of inservice inspection of pipe 
welds. Operating facilities and facilities 
in the construction stages with fnservice 
inspection programs (facilities with 
applications for construction permits 
docketed prior to July 1, 1978) may apply 
the Summer 1975 Addenda in lieu of 
later Addenda for determining the 
examination program for Code Class 1 
and Code Class 2 pipe welds. Only code 
addenda incorporated by reference in 
§ 50.55a may be used by facility 
licensees for inspection programs, and 
the Summer 1975 Addenda are the last 
addenda so incorporated prior to this 
amendment. By applying this option. 
operating facilities with ongoing 
lnservice inspection programs would 
have continuity in the extent apd 
frequency of examinations for pipe 
welds. The amendment also provides for 
the use of the Summer 1975 Addenda for 
establishing the pipe welds to be 
examined in the Residual Heat Removal 
System, the Emergency Core Cooling 
System, and the Containment Heat 
Removal System pending the . 
development of new code provisions 
with sampling plans for these systems; 

3. Provisions added to article IWB-
2000 of Section XI of the ASME Code by 
the Winter 1975 Addenda contained, for 
the first time, requirements for inservice 

inspection of steam generator tubing. 
However, it has been the practice of the 
Commission to include detailed 
provisions for the inservice inspection of 
steam generator tubing In the technical 
specifications for a specific reactor. The 
potential for conflicting requirements 
would exist if these code requirements 
were incorporated by reference into the 
regulations without appropriate 
modifications. Since the provisions in 
the technical specifications approved by 
the Commission·are, in general, more 
complete and more current, the 
amendment requires that where 
differences between the code 
requirements in article IWB-2000 and 
the technical specifications for a 
particular reactor exist, the lnservice 
Inspection program for steam generator 
tubing shell be governed by the 
requirements in the technical 
specificatlom. 

In addition to lncorporatlon by 
reference the new ASME Code edition 
and addenda with modification11, the 
Commission has made several minor 
and clarifying amendments to I 50.55a. 
These include a change In the time 
Interval for revisin,g programa for 
inservice examination of components 
and for testing pumps and valves lo 
make this interval consistent with the 
lnscrvice inspection interval in Section 
XI of the ASME Code. The interval for 
revising inservice Inspection programs 
for operating plants is extended from 40 
and 20 months to 120 months. Such a 
change makes the regulation more 
practical to implement and saves time 
and effort for both the NRC and the 
licensee without an increased risk to the 
public health and safety. Extending the 
period for revis1ng the program is nof 
considered a significant relaxation of 
safety requirements since Section XI is a 
relatively mature code and new code 
changes generally deal with practical 
considerations of implementation or the 
application of new developments. New 
code changes do not normally modify 
the safety aspects of the code. Further, 
as stated in § 50.55a, the Commission 
may impose new code requirements at 
any time if safety considerations 110 

dictate. 
Interested persons were invited to 

submit to the Commission written 
comments on the proposed amendments 
for its consideration. Four letters with 
comments were received In response. In 
general, the letters supported the 
proposed amendment. No substantive 
negative comments were made. 
However, the letters did include 
requests for clarification of specific. 
provisions of the proposed amendments. 
The proposed provisions in question 
have been clarified in the amendment 
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Copies of the comments along with 
the comment anaylsis supporting this 
amendment are available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street. NW,. 
Washington, D.C. Singl}! copies of the 
comments and comment analysis may 
be obtained upon request from A. 
Taboada, Office of Standards 
Development. U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555. 

Pursuant to the Atomic Energy At:k>f 
1954, as amended, the Energy · 
Reorganization Act of 1974, es emended, 
end sections 552 and 553 of title 5 of the 
United States Code, the following · 
amendments to Tille 10, Chapter 1, Part 
50 of the Code of Federal Regulations 
are published ae a document subject to 
codification. 

44 FR 60715 
Published 10/22/79 
Effective 10/22/79 

Licensing of Production and Utilization 
Facilities; Antitrust Review Procedures 

See Part 2 Statements of Consideration. 

45 FR 13434 
Published 2/29/80 
Effective 2/29/80 

Immediate Reporting of Significant 
Events at Operating Nuclear Power 
Reactors 

See Part 20. Statements of Consideration. 

45FR14199 
Published 3/5/80 
Effective 3/5/80 

Minor and Clarifying Amendments 

See Part 1 Statements of Consideration 

45 FR 18905 
Published 3/24/80 
Effective 3/24/80 

Deletion of reference to Panama Canal 
Zone; Minor Amendments 

See Part 4 Statements of Consideration 

45 FR 30614 
Published 5/9/80 
Effective 7 /22/80 

10 CFR Part 50 

Periodic Updating of Final Safety 
Analysis Reports 

AGENCY: U.S. Nuclear Regulato.ry 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to require each person licensed to 
operate a nuclear power reactor to 
submit periodically to the Commission 
revised pages for its Final Safety 
Analysis Report (FSAR). These revised 
pages will indicate changes which have 
been made to reflect informatbn and 
analyses submitted to the Commission 
or prepared as a result of Commission 
requirement. The amendment is being 
made to provide an updated reference 
document to be used in recurring safety 
analyses performed by the licensee, the 
Commission, and other interested 
parties. 
EFFECTIVE DATE: July 22, 1980. 

Note.-The Nuclear Regulatory 
Commission has submitted this rule to the 
Comptroller General for such review as may 
be appropriate under the Federal Reports 
Act, as amended, 44 U.S.C. 3512. The date on 
which the reporting requirement of this rule 
becomes effective, unless advised to the 
contrary, accordingly, reflects inclusion of the 
45-day period which that statute allows for 
such review (44 U.S.C. 3512[c][2)). 

FOR FURTHER INFORMATION CONTACT: 
Mr. Morton R. Fleishman, Office of 
Standards Development, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, telephone 301-443-5921. 

SUPPLEMENTARY INFORMATION: On 
November 8, 1976, the Nuclear 
Regulatory Commission published in the 
Federal Register (41 FR 49123) a notice 
of proposed rule making inviting written 
suggestions or comments on the 
proposed rule by December 23, 1976. A 
notice of correction and extension of 
comment period was published in the 
Federal Register on December 27, 1976 
(41 FR 56204) in which the comment 
period was extended to January 26, 1977. 
The notices concerned proposed 
amendments to 10 CFR'Part 50, 
"Licensing of Production and Utilization 
Facilities," to require each applicant for, 
~r holder o_f, a power reactor operating 
license which would be or was issued 
after January 1, 1963 to submit 
periodically to the Commission revised 
pages for its Final Safety Analysis 
Report (FSARJ. These revised pages 
would indicate changes made in the 
facility<'~ the procedures for its 

operation and any analyses affected by 
these changes. Thirty-one persons 
submitted comments regarding the 
proposed amendments. The commenters 
could be roughly divided into three 
groups with seventeen supporting the 
rule with comments, eleven opposed to 
the rule, and three neutral. Copies of the 
comments received may be examined in 
the Commission's Public Document 
Room at 1717 H Street, NW., 
Washington, D.C. 

The substantive areas of comment can 
be categorized generally as follows: 
1. Clarification of Rule 
2. Applicability of Rule 
3. Content of FSAR 
4. Scope of Rule 
5. Timing of Submittals 
6. Relation of Rule to Other Rules and 

Reports 
7. Legal Status of Updated FSAR 
8. Cost/Benefit of Rule 

In response to the comments received, 
the Commission is modifying the rule to 
(a) extend its applicability to all power 
reactors licensed to operate, (b) exclude 
applicants for operating licenses, (c) 
clarify the wording of the rule, (d) 
reduce its impact on power reactor 
licensees by relaxing some of the time 
requirements, and (e) require the initial 
revision to be a complete FSAR. 

When the proposed rule was 
published for public comment, its 
applicability was limited to those plants 
licensed after January 1, 1963 in order to 
exempt five (5) older facilities. The 
Commission believed that it would.not 
be feasible for these licensees to 
implement the rule because there is no 
integrated document comparable to an 
FSAR for their facilities. Since 
publication of the proposed rule, the 
Commission has initiated a program in 
which the NRC staff is making a 
systematic safety evaluation of eleven 
(11) nuclear power facilities licensed for 
operation before 1972. The purpose of 
this systematic evaluation program 
(SEP) is to determine and document the 
degree to which the eleven (11) facilities 
meet current licensing requirements for 
new plants. Of the five (5) plants 
licensed prior to January 1, 1963 that are 
still licensed to operate, three (3) are 
included in the SEP. The remaining two 
(2) plants, 1 which presently are shut 
down, will be subject to the provisions 
of the rule as long as their licenses 
authorize operation. 

The licensees participating in the SEP 
probably will be requested to supply a 
considerable amount of information 
during the program. Requiring them, in 
addition, to update their FSARs could 
prove to be excessively burdensome and 
could result in duplication of reports. 

'The two facilities are Indian Point Unit No. t 
and Humboldt Bay Unit No. 3. 
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The information generated during the 
program and the manner in which it is 
collated will result in a completed FSAR 
at the conclusion of the program. For 
these reasons licensees of facilities 
being subjected by the NRC to a 
systematic evaluation program will not 
be required to comply with the 
provisions of this rule until they are 
notified by letter by the NRC's Director 
of the Office of Nuclear Reactor 
Regulation that, for their particular 
facility, the program has been 
completed. Because of the 
considerations just mentioned, that part 
of the proposed rule which limited the 
applicability to facilities licensed after 
January 1, 1963 has been deleted and the 
rule will apply to all power reactors 
licensed to operate. 

The FSAR required to be updated by 
the rule is the original FSAR submitted 
as part of the application for the 
operating license. It would not include 
the subsequent supplements and 
amendments to the FSAR or the license 
that may have been submitted either in 
response to NRC questions or on the 
applicant's or licensee's own initiative 
following the original submittal. These 
various supplements and amendments 
must be appropriately incorporated into 
the original FSAR to create a single, 
complete and integral document. The 
initial revision to be filed should contain 
those pages from the. originally 
submitted FSAR that are still applicable 
plus new replacement pages that 
appropriately incorporate the effects of 
supplements, amendments and other 
changes that have been made. This will 
result in a single, complete document 
being filed, that can then serve as the 
baseline for future changes. 

Commenters have asked about the 
proper format to be used when making 
the FSAR submittal. Since the format of 
the FSAR is not covered by regulation, 
the rule does not specify a particular 
format. The NRC staff has provided 
guidance for the preparation of FSARs 
in Regulatory Guide 1.70, Revision 2, 
"Standard Format and Content of Safety 
Analysis Reports for Nuclear Power 
Plants." However, many FSARs were 
developed prior to any specific guidance 
on format. The format to be used for the 
FSAR revisions is the option of the 
licensee, but the Commission expects 
that the format will probably be the 
same as the format of the original FSAR. 
No analyses other than those already 
prepared or submitted pursuant to NRC 
requirements (either originally with the 
application, or as part of the operating 
license review process, or as required by 
§ 50.59 or other NRC requirement, or to 
support license amendments) are 
required to be performed by the licensee 
because of this rule. However, analyses 
existing in the FSAR which are known 

to be inaccurate or in error as a result of 
new analyses performed by the licensee 
pursuant to NRC requirements, would 
have to be revised. Specialized studies 
provided in the FSAR, such as on 
volcanic hazards or quality assurance, 
should include the latest information 
that has been developed in response to 
NRC requirements. New analyses (i.e., 
analyses not previously included in 
FSARJ which were required during 
consideration of unreviewed safety 
questions, 2 technical specification 
changes, or other licensing questions, 
may be incorporated as appendices or 
otherwise appropriately inserted within 
the FSAR. 

Program type material that is 
referenced by the FSAR, such as the 
Quality Assurance Program or the 
Emergency Plan, should be referenced 
accurately. If such material has been 
revised or amended, the latest revision 
should be referenced. A description of 
physical changes to the facility should 
be included in the update after the 
changes have been approved for use and 
are operable. The level of detail to be 
maintained in the updated FSAR should 
be at least the same as originally 
provided. Minor differences between 
actual and projected population figures 
or other such changes in the site 
environment need not be reported 
unless the conclusions of safety 
analyses relative to public health and 
safety are affected and the licensee has 
prepared new analyses as a result of 
NRC requirements. 

Commenters have questioned the 
relation of the proposed FSAR updating 
requirements to other reporting 
requirements such as the Annual 
Operating Report and § 50.59(b) 
reporting. It is not the Commission's 
intention to require ·submittal of 
duplicative reports. The Commission is 
eliminating the requirement for the 
Annual Operating Report. This will 
reduce significantly the reporting burden 
of licensees. There has been no 
requirement that § 50.59(b) reporting be 
part of the licensee's Annual Operating 
Report. This information generally has 
been included in the Annual Operating 
Report as a convenience, but it could 
have been submitted separately and the 
licensee still would have complied with 
§ 50.59(b) which merely requires 
reporting "annually or at such shorte_r 

2 As defined in § 50.59[a][2). "A proposed change, 
test, or experiment shall be deemed to involve an 
unreviewed safety question [i) if the probability of 
occurrence or the consequence of an accident or 
malfunction of equipment important to safety 
previously evaluated in the safety analysis report 
may be increased; or (ii) if a possibility for an 
accident or malfunction of a different type than any 
evaluated previously in the safety analysis report 
may be created; or (iii] if the margin of safety as 
defined in the basis for any technical specification 
is reduced." 

intervals as may be specified in the 
license." Furthermore, the report 
required under § 50.59(b) is only "a brief 
description of such changes, tests, and· 
experiments, including a summary of the 
safety evaluation of each." The 
§ 50.59(b) reporting may not be detailed 
sufficiently to be considered adequate to 
fulfill the FSAR updating requirement. 
The degree of detail required for 
updating the FSAR will be generally 
greater than a "brief description" and a 
"summary of the safety evaluation." 
However, there is nothing that precludes 
submitting the § 50.59(b) report along 
with the FSAR update submittal and 
thus satisfy § 50.59(b) along with . 
§ 50.71(e). Parts of the FSAR submittal 
may be referenced by the § 50.59(b) 
report. 

Several commenters have raised legal 
questions concerning the proposed rule. 
including questions relative to the 
purpose of the rule, the implication 
concerning re-reviews, the status of 
completed hearings, and prior license 
approvals. The rule is only a reporting 
requirement to insure that an updated 
FSAR will be available. Submittal of 
updated FSAR pages does not constitute 
a licensing action but is only intended to 
provide information. It is not intended 
for the purpose of re-reviewing plants. 
Matters which have been considered 
previously during hearings will not be 
reconsidered as a result of the FSAR 
submit!als. Thus, for example, approvals 
of license amendments and technical 
specification changes are independent 
of the FSAR updating process and once 
approved would not be subject to 
further consideration simply because the 
FSAR is updated. This, of course, does 
not preclude the reevaluation of 
previous positions based on new 
information or new considerations. The 
material submitted may be reviewed by 
the NRC staff but will not be formally 
approved. The new pages will be 
accepted as representing the licensee's 
position at the time of submittal and will 
be utilized in any subsequent reviews or 
NRC staff activities concerning that 
facility. 

After consideration of the comments 
that were received and other factors, the 
Commission has adopted the 
amendment to Part 50 as set forth 
below. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and section 553 of title 5 of the United 
States Code, the following amendment 
to 10 CFR Part 50 is published as a 
document subject to codification. 
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45 FR 50705 
Published 7/31/80 
Effective 7 /31 /80 
Effective Date 12/24/80 * 
Safeguards on Nuclear Material

Implementation of US/IA EA Agreement 

See Part 75 Statements of Consideration. 

45 FR 55402 

Published 8/19/80 

Effective 11/3/80 

10 CFR Parts 50 and 70 

Emergency Planning 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is upgrading its emergency 
planning regulations in order to assure 
that adequate protective measures can 
and will be taken in the event of a 
radiological emergency. Nuclear power 
plants and certain other licensed 
facilities are required to submit their 
emergency plans, together with the 
emergency response plans of State and 
local governments', to the Commission. 
The Commission and the Federal Energy 
Management Agency will review the 
plans for adequacy. The amendment 
also extends emergency planning 
considerations to "Emergency Planning 
Zones", and makes additional 
clarifications. · 
_EFFECTIVE DATE: November 3, 1980. 

Note.-The Nuclear Regulatory 
Commission has submitted this rule to the 
Comptroller General for review of the 
reporting requirements in the rule, pursuant 
to the Federal Reports Act, as amended [44 
U.S.C. 3512). The date on which the reporting 
requirements of the rule become effective 
includes a 45-day period, which the statute 
allows for Comptroller General review [44 
U.S.C. 3512[cl[2)). 

FOR FURTHER INFORMATION CONTACT: 
Mr. Michael T. Jamgochian, Office of 
Standards Development, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555 (telephone: 301-443-5966). 
SUPPLEMENTARY INFORMATION: On 
September 19, 1979 and on December 19, 
1979, the Commission published for 
public comment (44 FR 54308 and 44 FR 
75167) proposed amendments to its 
emergency planning regulations for 

* Amended 45 FR 84967 

production and utilization facilities. 
Extensive comments were received, all 
of which were evaluated and considered 
in developing the final rule. The 
comments received and the staffs 
evaluation is contained in NUREG--0684. 
In addition, the NRC conducted four 
Regional Workshops to solicit 
comments; these comments are 
available in NUREG/CP-0011 (April 
1980). 1 

The final regulation contains the 
following elements: 

1. In order to continue operations or to 
receive an operating license an 
applicant/licensee will be required to 
submit its emergency plans, as well as 
State and local governmental emergency 
response plans, to NRC. The NRC will 
then make a finding as to whether the 
state of onsite and offsite emergency 
preparedness provides reasonable 
assurance that adequate protective 
measures can and will be taken in the 
event of a radiological emergency. The 
NRC will base its finding on a review of 
the Federal Emergency Management 
Agency (FEMA) findings and 
determinations as to whether State and 
local emergency plans are adequate and 
capable of being implemented and on 
the NRC assessment as to whether the 
licensee's/ applicant's emergency plans 
are adequate and capable of being 
implemented. These issues may be 
raised in NRC operating license 
hearings, but a FEMA finding will 
constitute a rebuttable presumption on 
the question of adequacy, 

2. Emergency planning considerations 
will be extended to "Emergency 
Planning Zones," 

3. Detailed emergency plan 
implementing proceudres of licensees/ 
applicants will be required to be 
submitted to NRC for review, and 

4. Requirements in 10 CFR Part 50, 
Appendix E are clarified and upgraded. 

Background 

In June 1979, the Nuclear Regulatory 
Commission began a formal 
reconsideration of the role of emergency 
planning in ensuring the continued 
protection of the public health and 
safety in areas around nuclear power 
facilities. The Commission began this 
reconsideration in recognition of the 
need for more effective emergency 
planning and in response to the TMI 
accident and to reports issued by 
responsible offices of government and 
the NRC's Congressional oversight 
committees. 

On December 19. 1979, the Nuclear 
1 Copies of NUREG documents are available at 

the Commission's Public Document Room, 1717 H 
Street, NW., Washington, D.C. 20555. Copies may be 
purchased from the Government Printing Office. 
Information on current prices may be obtained by 
writing the U.S. Nuclear Regulatory Commission, 
Washington, b.C. 20555, Attention: Publication• 
Sales Manager. 

Regulatory Commission published in the 
Federal Register (44 FR 75167) proposed 
amendments to 10 CFR Part 50 and 
Appendix E to Part 50 of its regulations. 
Publication of these final rule changes in 
the Federal Register is not only related 
to the December 19, 1979 proposed rule 
changes but also incorporates the 
proposed changes to 10 CFR Parts 50 
and 70 (44 FR 54308) published on 
September 19, 1979. Interested persons 
were invited to submit written 
comments/suggestions in connection· 
with the proposed amendments within 
60 days after publication in the Federal 
Register. During this comment period (in 
January 1980) the Commission 
conducted four regional workshops with 
State and local officials, utility 
representatives, and the public to 
discuss the feasibility of the various 
portions of the proposed amendments, 
their impact, and the procedures 
proposed for complying with their 
provisions. The NRC used the 
information from these workshops along 
with the public comment letters to 
develop the final rule (more than 200 
comment letters and the points made in 
two petitions for rulemaking were also 
considered). 

In addition to the above, on June 25, , 
1980, the Commission was briefed by 
three panels of public commenters on 
the rule, one each comprised of 
representatives from the industry, State. 
and local governments, and public 
interest groups. Each panel raised 
important concerns regarding the final 
rule. On July 3, 1980, the Commission 
was briefed by its staff in response to 
these panels, including several 
modifications to the proposed final 
rules. Finally, on July 23, 1980, at the 
final Commission consideration of these 
rules, the Commission was briefed by 
the General Counsel on the substance of 
conversations with Congressional s·taff 
members who were· involved with 
passage of the NRC Authorization Act. 
for fiscal year 1980, Pub. L. No. 96-295. 
The General Counsel advised the 
Commission that the NRC final rules 
were consistent with that Act. The 
Commission has relied on all of the 
above information in its consideration of 
these final rules. In addition, the 
Commission directs that the transcripts 
of these meetings shall be part of the 
administrative record in this rulemaking. 
However, the transcripts have not been 
reviewed for accuracy and, therefore, 
are only an informal record of the 
matters discussed. 

After evaluating all public comment · 
letters received and all the information 
obtained during the workshops as well . 
as additional reports such as the 
Presidential Commission and the NRC 
Special Inquiry Group Reports, the 
Commission has decided to publish the 
final rule changes described below. 
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Description of Final Rule Changes 

The Commission has decided to adopt 
a version of the proposed rules similar . 
to alternative A described in Sections 
50.47 and 50.54 in the Federal Register 
Notice dated December 19, 1979 (44 FR 
75167), as modified in light of comments. 
These rules are consistent with the 
approach outlined by FEMA and NRC in 
a Memorandum of Understanding (45 FR 

,5847, January 24, 1980). No new 
operating license will be granted unless 
the NRC can make a favorable finding 
that the integration of onsite and offsite 
emergency planning provides 
reasonable assurance that adequate 
protective measures can and will be 
taken in the event of a radiological 
emergency. In the case of an operating 
reactor, if it is determined that there are 
such deficiencies that a favorable NRC 
finding is not warranted and if the 
deficiencies are not corrected within 4 
months of that determination, the 
Commission will determine 
expeditiously whether the reactor 
should be shut down or whether some 
other enforcement action is appropriate, 
pursuant to procedures provided for in 
10 CFR 2.200-2.206. In any case where 
the Commission believes that the public 
health, safety, or interest so requires, the· 
plant will be required to shut down 
immediately (10 CFR 2.202(£), see 5 
u.s.c. 558(0)). 

The standards that the NRC will use 
in making its determinations under these 
rules are set forth in the final regulation. 
Wherever possible, these standards may 
blend with other emergency p,lanning 
procedures for nonnuclear emergencies 
presently in existence. The standards 
are a restatement of basic NRC and now 
joint NRC-FEMA guidance to licensees 
and to State and local governments. See 
NUREG---0654; FEMA-REP-1, "Criteria 
for Preparation and Evaluation of 
Radiological Emergency Response Plans 
and Preparedness in Support of Nuclear 
Power Plants for Interim Use and 
Comment," [January 1980). In deciding 
whether to permit reactor operation in 

· the face of some deficiencies, the 
Commission will examine among other 
factors whether the deficiencies, are 
significant for the reactor in question, 
whether adequate interim compensatory 
actions have been or will be taken 
promptly, or whether other compelling 
reasons exist for reactor operation. In 
determining the sufficiency of "adequate 
interim compensatory actions" under 
this rule, the Commission will examine 
State plans, local plans, and licensee 
plans to determine whether features of 
one plan can compensate for 
deficiencies in another plan so that the 
level of protection for the public health 
and safety is adequate. This 
interpretation is consistent with the 
provisions of the NRC Authorization Act 

for fiscal year 1980, Pub. L. 96-295. 
The regulation contains the following 

three major changes from past practices: 
1, In order to continue operations or to 

-~~~eve an operating license, an 
applicant/licensee will be required to 
submit its emergency plans, as well as 
State and local governmental emergency 
response plans, to NRC. The NRC will 
then make a finding as to whether the 
state of onsite and offsite emergency 
preparedness provides reasonable 
assurance that adequate protective 
measures can and will be taken in the 
event of a radiological emergency. 

The NRC will base its finding on a 
review of the FEMA findings and 
determinations as to whether State and 
local emergency plans are adequate and 
capable of being implemented and on 
the NRC assessment as to whether the 
applicant's/licensee's emergency plans 
are adequate and capable of being 
implemented. In any NRC licensing 
proceeding, a FEMA finding will 
consitute a rebuttable presumption on 
the question of adequacy. Specifically: 

a. An operating license will not be 
issued unless a favorable NRC overall 
finding can be made. 

b. After April 1, 1981, an operating 
plant may be required to shut down if it 
is determined that there are deficiencies 
such that a favorable NRC finding 
cannot be made or is no longer 
warranted and the deficiencies are not 
corrected within 4 months of that 
determination. 

2. Emergency planning considerations 
must be extended to "Emergency 
Planning Zones," and 

3. Detailed emergency planning 
implementing procedures of both 
licensees and applicants for operating 
licenses must be submitted to NRC for 
review. 

In addition, the Commission is 
revising 10 CFR Part 50, Appendix E, 
"Emergency Plans for Production and 
Utilization Facilities," in order to clarify, 
expand, and upgrade the Commission's 
emergency planning regulations. 
Sections of Appendix E that are 
expanded include: 

1. Specification of "Emergency Action 
Levels" [Sections IV.Band C) 

2. Dissemination to the public of basic 
emergency planning information 
[Section IV.DJ 

3. Provisions for the State and local 
governmental authorities to have a 
capability for rapid notification of the 
public during a serious reactor 
emergency, with a design objective of 
completing the initial notification within 
15 minutes after notification by the 
licensee [Section IV.DJ 

4. A licensee onsite technical support 
center and a licensee near site 

emergency operations facility (Section· 
lV.E) 

5. Provisions for redundant 
communications systems [Section IV.El 

6. Requirement for specialized training 
[Section IV.F) 

7. Provisions for up-to-date plan 
maintenance (Section IV.G) 

Applicants for a construction permit 
would be required to submit more 
information as required in the new 
Section II of Appendix E. 

Rationale for the Final Rules 

The Commission's final rules are 
based on the significance of adequate 
emergency planning and preparedness 
to ensure adequate protection of the 
public health and safety. It is clear, 
based on the various official reports 
described in the proposed rules (44 FR 
75169) and the public record compiled in 
this rulemaking, that onsite and offsite 
emergency preparedness as well as 
proper siting and engineered design 
features are needed to protect the health 
and safety of the public. As the 
Commission reacted to the accident at 
Three Mile Island, it became clear that 
the protection provided by siting and 
engineered design features must be 
bolstered by the ability to take 
protective measures during the course of 
an accident. The accident also showed 
clearly that onsite conditions and 
actions, even if they do not cause 
significant offsite radiological 
consequences, will affect the way the 
various State and local entities react to 
protect the public from any dangers 
associated with the accident. In order to 
discharge effectively its statutory 
responsibilities, the Commission must 
know that proper means and procedures 
will be in place to assess the course of 
an accident and its potential severity, 
that NRC and other appropriate 
authorities and the public will be 
notified promptly, and that adequate 
protective actions in response to actual 

· or anticipated conditions can and will 
be taken. 

The Commission's organic statutes 
provide it with a unique degree of 
discretion in the execution of agency 
functions. Siegel v. AEC, 400 F.2d 778, 
783 [D.C. Cir. 1968), see Westinghouse 
Electric Corp. v. NRG, 598 F.2d 759, 771 
& n.47 [3d Cir. 1979). "Both the Atomic 
Energy Act of 1954 and the Energy 
Reorganization Act of 1974 confer broad 
regulatory functions on the Commission 
and specifically authorize it to 
promulgate rules and regulations it 
deems necessary to fulfill its 
responsibilities under the Acts, 42 U.S.C. 
§ 2201(p)." Public Service Co. of New 
Hampshire v. NRG, 582 F.2d 77, 82 [1st 
Cir.), cert. denied, 439 U.S. 1046 (1978). 
See 42 U.S.C. 2133(a). As the Supreme 
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Court stated almost 20 years ago, the 
Atomic Energy Act "clearly 
contemplates that the Commission shall 
by regulation set forth what the publ!c. 
safety requirements are as a prereqms1te 
to the issuance of any license or permit 
under the Act," Power Reactor 
Development Co. v. International Union 
of Electrical Radio Machine Workers, 
367 U.S. 396, 404 (1961). Finally, it is also 
clear that "Congress, when it enacted 
[42 U.S.C. 2236] ... , must have 
envisioned that licensing standards, 
especially in the areas of health an~ 
safety regulation, would vary over time 
as more was learned about the hazards 
of generating nuclear energy. Insofar as 
those standards became more 
demanding, Congress surely would have 
wanted the new standards, if the 
Commission deemed it appropriate, to 
apply to those nuclear f_a?i.lities alrea_dy 
licensed," Ft. Pierce UtJhtJes Authonty 
v. United States, 606 F.2d 986, 996 (D.C. 
Cir.1979). 

In response to and guided by the 
various reports and public comments, as 
well as its own determination on the 
significance of emergency preparedness, 
the Commission has therefore concluded 
that adequate emergency preparedness 
is an essential aspect in the protection 
of the public health and safety. The 
Commission recognizes there is a 
possibility that the operation of some 
reactors may be affected by this rule 
through inaction of State and local 
governments or ari inability _to ?amply 
with these rules. The Comm1ss10n 
believes that the potential restriction of 
plant operation by State and local 
officials is not significantly different in 
kind or effect from the means already 
available under existing law to prohibit 
reactor operation, such as zoning and 
land-use laws, certification of public 
convenience and necessity, State 
financial and rate considerations (10 
CFR 50.33(f)), and Federal 
environmental laws. The Commission 
notes, however, that such considerations 
generally relate to a one-time decision 
on siting, whereas this rule requires a 
periodic renewal of State and local 
commitments to emergency 
preparedness. Relative to applying this 
rule in actual practice, however, the 
Commission need not shut down a 
facility until all factors have been 
thoroughly examined. The Commission 
believes, based on the record created by 
the public workshops, that State and 
local officials as partners in this 
undertaking will endeavor to provide 
fully for public protection. 

Summary of Comments on Major Issues 

The Commission appreciates the 
extensive public comments on this 
important rule. In addition to the record 

of the workshops, the NRC has received 
over 200 comment letters on the 
proposed rule changes. The following 
major issues have been raised in the 
comments received. 

Issue A: NRG Review and Concurrence 
in State and Local Radiological Plans 

1. FEMA is best suited to assess the 
adequacy of State and local radiological 
emergency planning and preparedness 
and report any adverse findings to NRC 
for assessment of the licensing 
consequences of those findings. 

2. The proposed rule fails to provide 
objective standards for NRC 
concurrence, reconcurrence, and 
withdrawal of concurrence. 

3. In the absence of additional 
statutory authority, the proposed rule 
frustrates Congressional intent to 
preempt State and local government 
veto power over nuclear power plant 
operation. · 

4. Procedures and standards for 
adjudication of emergency planning 
disputes are not adequately specified in 
the proposed rule. 

Issue B: Emergency Planning Zones 
(EPZs) 

1. Regulatory basis for imposition of 
the Emergency Planning Zone concept 
should be expressly stated in the 
regula lion. 

2. Provisions regarding the plume 
exposure pathway EPZ should provide a 
maximum planning distance of 10 miles. 

3. References to NUREG--0396 should 
be deleted to avoid disputes over its 
meaning in licensing proceedings. 

Issue C: Alternative A and B (in 50.47 
andS0.54} 

1. Neither alternative is necessary 
because the Commission has sufficient 
authority to order a plant shut down for 
safety reasons and should be prepared 
to exercise that authority only on a 
case-by-case basis and when a 
particular situation warrants such 
action. 

2. No case ha·s been made by the 
Commission for the need for automatic 
shutdown, as would be required in 
alternative B, and certainly no other 
NRC regulations exist that would 
require such action based on a concept 
as amorphous as "concurrence in State 
and local emergency plans." 

3. The idea that the Commission might 
grant an exemption to the rules that 
would permit continued operation 
(under alternative BJ has little 
significance, primarily because 10 CFR 
Part 50.12(a) already permits the 
granting of exemptions. 

4. The process and procedures for 
obtaining such exemptions are not 
defined, nor is there any policy 
indication that would indicate the 

Commission's disposition to grant such 
exemptions. 

5. The Commission, in developing this 
aspect of the proposed rule, must 
consider its own history. There was time 
when regulation was characterized by 
the leaders of the agency by simple and 
very appropriate expressions. The 
process was to be "effective and 
efficient." The application of regulatory 
authority was to be "firm, but fair." 
Reoardless of the outcome of the 
"c;ncurrence" issue, the Commission 
must appreciate that alternative Bis not 
fair. It is not effective regulation. 

Issue D: Public Education 

Only information required to inform 
the public about what to do in the event 
of a radiological emergency need be 
disseminated. There should be 
flexibility, in any particular case, as to 
who will be ultimately responsible for 
disseminating such information. 

Issue E: Legal Authority 

1. A few commenters felt that NRC 
had no authority to promulgate a rule as 
the one proposed. 

2. Other comments were the nature 
that NRC has statutory authority only 
inside the limits of the plant site. 

3. Some commenters suggested that 
NRC and FEMA should seek additional 
legislation to compel State and local 
governments to have emergency plans, if 
that is what is necessary. 

Issue F: Schedule for Implementation 

The schedule for implementing the 
proposed rule was considered to be 
unrealistic and in some cases in conflict 
with various State schedules already in 
existence. A sampling of the comments 
on the implementation schedule follows: 

1. The 180 days in the schedule is an 
insufficient amount of time to 
accomplish tasks of this magnitude; the 
Federal government does not work with 
such speed. States are bureaucracies 
also; there is no reason to assume they 
can work faster. It took years of working 
with States to get the plans that are 
presently concurred in. It is just 
insufficient time for new concurrences 
and review. Also, to get a job done 
within that time frame means a hurried 
job, rather than an acceptable and 
meaningful plan. 

2. The time provided is inadequate for 
States to acquire the hardware needed. 
States must go out for competitive bids 
just as the Federal government does. 
Between processing and accepting a bid. 
and actual delivery of equipment, it may 
take a year to get the hardware. The 
State budgets years ahead; therefore, if 
a State or local government needs more 
money, it may have to go to the 
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legislature. This is a time-consuming 
public process that may not fit the 
Federal schedule. 

3. NRC and FEMA could not review 70 
or more plans and provide concurrence 
by January 1, 1981. The Federal · 
government moves slowly. Commentets 
did not think that NRC and FEMA can 
review all the plans within the time 
frame scheduled. If the Federal 
government cannot meet its schedule, 
why or how should the States? 

4. Funding could not be appropriated 
by State and local governments before 
the deadline. It was suggested that the. 
Commission use H. Rept. #96-413, 
"Emergency Planning U.S. Nuclear 
Power Plants: Nuclear Regulatory 
Commission Oversight," for the time 
frame rather than that in the proposed 
rule or use a sliding-scale time frame 
since States are at various stages of 
completing their emergency plans. 

Issue G: Impact of Proposed Rule 

1. The proposed regulations were 
considered by some commenters as 
unfair to utilities because it was felt 
they place the utilities in the political 
and financial role that FEMA should be 
assuming. NRC is seen as in effect 
giving State and local governments veto 
over the operation of nuclear plants. It 
was questioned whether this was an 
intent of the rule. In addition, it was felt 
that utilities, their customers, and their 
shareholders should not be penalized by 
a shutdown (with a resulting financial 
burden) because of alleged deficiencies 
or lack of cooperation by State and local 
officials. 

2. It was suggested that NRC's Office 
of Inspection and Enforcement conduct 
the reviews of the State and local 
governmental emergency response plans 
in order to ensure prompt, effective, and 
consistent implementation of the 
proposed regulations. 

3. One commenter noted that the 
public should be made aware of the 
issue of intermediate and long-term 
impacts of plant shutdowns. 
Specifically, people should be informed 
of the possibility of "brownouts," cost 
increases to the consumer due to 
securing alternative energy sources, and 
the health and safety factors associated 
with those alternative sources. 

Issue H: Public Notification 
1. Ultimate responsibility for public 

notification of a radiological emergency 
must be placed on State and local 
government. 

2. The "fifteen minute" public 
notification rule is without scientific 
justification, fails to differentiate 
between areas close in and further away 
from the site, and ignores the technical 

difficulties associated with such a 
requirement. 

Issue /: Emergency Action Levels 

Applicants, in cooperation with State 
and local governmental authorities, 
should be permitted the necessary 
flexibility to develop emergency action 
level criteria appropriate for the facility 
in question, subject to NRC approval. 
Inflexible NRC emergency action level 
standards are not necessary. 

Issue J: Training 
1. Mandatory provision for training 

local service personnel and local news 
media persons is outside of NRC's 
jurisdiction arid is not necessary to 
protect the public health and safety. 

2. Public participation in drills or 
critiques thereof should not be required. 

3. The provision regarding formal · 
critiques should be clarified to mean the 
licensee is responsible for developing 
and conducting such critiques. 

4. Definitive performance criteria for 
evaluation of drills should be developed 
by the licensee, subject to NRC 
approval. 

Issue K: Implementing Procedures 
NRC review of implementing 

procedures is only necessary to apprise 
the NRC staff of the details of the plans 
for use by the NRC during the course of 
an actual emergency. 

Issue L: Funding 

1. Nuclear facilities, although located 
in one governmental tax jurisdiction and 
taxed by that jurisdiction, affect other 
jurisdictions that must bear immediate 
and long-term planning costs without 
having access to taxes from the facility. 

2. As the radius of planning 
requirements becom·es greater, few 
facilities are the concern of a single 
county. The planning radiµs often 
encompasses county lines, State lines, 
and in some instances, international 
boundaries. 

3. As new regulations are generated to 
oversee the nuclear industry and old 
ones expanded, there is an immediate 
need to address fixed nuclear facility 
planning at all levels of government, 
beginning at the lowest and going to the 
highest. All levels of government need 
access to immediate additional funds to 
upgrade their response capability. 

4. It is well understood that the 
consumer ultimately must pay the price 
for planning, regardless of the level in 
government at which costs are incurred. 
It becomes a matter of how the 
consumer will be taxed, who will 
administer the tax receipts, and what is 
the most effe'ctive manner in which to · 
address the problem. 

5. The basis for effective offsitt, 
response capabilities is a sound · 
emergency preparedness program. 
Federal support [funding and technical 
assistance) for the development of State 
and local offsite capabilities should be 
incorporated into FEMA's preparedness 
program for all emergencies. 

Issue M· General 

The States support Federal oversight 
and guidance in the development of 
offsite response capabilities. However, 
many States feel the confusion and 
uncertainty in planning requirements 
following Three Mile Island is not a 
proper environment in which to develop 
effective capabilities nor does it serve 
the best interests of their citizens. The 
development of effective nuclear facility 
incident response capabilities will 
require close coordination and 
cooperation among responsible Federal 
agencies, State government, and the 
nuclear industry. An orderly and 
comprehensive approach to this effort 
makes it necessary that onsite 
responsibilities be clearly- associated 
with NRC and the nuclear industry 
while deferring offsite responsibilities to 
State government with appropriate 
FEMA oversight and assistance. 

In addition to these comments, two 
petitions for rulemaking.were filed in
reference to the proposed rule. These 
were treated as public comments rather 
than petitions and were.considered in 
developing the final rule. 

The Commission has placed the 
planning objectives from NUREG-0654; 
FEMA-REP-1, "Criteria for Preparation 
and Evaluation of Radiological 
Emergency Response Plans and 
Preparedness in Support of Nuclear 
Power Plants for Interim Use and. 
Comment," January 1980, into the final 
regulations. Comments received 
concerning NUREG-0654 were available 
in developing the final regulation. The _ 
Commission notes that the planning 
objectives in NUREG-0654 were largely 
drawn from NUREG-75/111, "Guide and 
Checklist for Development and . 
Evaluation of State and Local 
Government Radiological Emergern;y 
Response Plans in Support of Fixed 
Nuclear Facilities," [December 1, 1974) 
and Supplement 1 thereto dated March 
15, 1977, which have been in use for 
some time. ·. 

The approximately 60 public comment 
letters received on NUREG-0654 were 
not critical of the proposed planning 
objectives. The Commission also notes 
that at the May 1, 1980 ACRS meeting, 
the Atomic Industrial Forum · 
representative encouraged the use of the 
planning objectives from NUREG-0654 
in the final regulations in order to 
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reduce ambiguity and provide specificity 
to the f/nal regulation. 

Based on the above, the Commission 
has decided to modify the proposed r'uie 
changes in the areas discussed in 
paragraphs I through X below. 

I. FEMA/NRC Relationship 

In issuing this rule, NRC recognizes 
the significant responsibilities assigned 
to FEMA, by Executive Order 12148 on 
July 15, 1979, to coordinate the 
emergency planp.ing functions of 
executive agencies. In view of FEMA's 
new role, NRC agreed on September 11, 
1979, that FEMA, .should henceforth chair 
the Federal Interagency Central 
Coordinating Committee for 
Radiological Emergency Response 
Planning and Preparedness [FICCC). On 
December 7, 1979, the President issued a 
directive assigning.FEMA lead 
responsibility for offsite emergency 
·preparedness around nuclear facilities. 
The NRC and FEMA immediately 
initiated negotiations for a 
Memorandum of Understanding (MOU) 
that lays out the agencies' roles and 
provides for a smooth transfer of 
responsibilities. It is recognized that the 
MOU, which became effective January 
14, 1980, supersedes some aspects of 
previous agreements. Specifically, the 
MOU identifies,FEMA responsibilities 
with respect to emergency preparedness· 
as they relate to NRC as the following: · 

1. To make findings and 
determinations as:to whether State and 
local emergency plans are adequate. 

2. To verify that State and local 
emergency plans are capable of being 
implemented [e.g., adequacy and 
maintenance of procedures, training, 
resources, staffing levels and 
qualification; and equipment). 

3. To assume responsibility for 
emergency preparedness training of 
State and local officials. 

4. To develop and issue an updated 
series of interagency assignments t.hat 
delineate respective agency capabilities 
and responsibilities and define 
procedures for coordination and 
direction for emergency planning and 
response. 

Specifically, the NRC responsibilities 
for emerge·ncy preparedness identified 
in the MOU are: 

1. To assess licensee emergency plans 
for adequacy. 

2. To verify that licensee emergency 
plans are adequately implemented [e.g., · 
adequacy and maintenance of 
procedures, training, resources, staffing 
levels and qualifications, and 
eauipment). 

-3. To review the FEMA findings and 
determinations an the adequacy and 

capability of implementation of State 
and local plans. 

4. To make decisions with regard to 
the overall state of emergency 
preparedness (i.e., integration of the 
licensee's emergency preparedness as 
determined by the NRC and of the 
State/local governments as determined 
by FEMA and reviewed by NRC) and 
issuance of operating licenses or 
shutdown of operating reactors. 

In addition, FEMA has prepared a 
proposed rule regarding "Review and 
Approval of State Radiological 
Emergency Plans and Preparedness" (44 
FR 42342, dated June 24, 1980). 
According to the proposed FEMA rule, 
FEMA will approve State and local 
emergency plans and preparedness, 
where appropriate, based upon its 
findings and determinations with 
respect to the adequacy of State and 
local plans and the capabilities of State 
and local governments to effectively 
implement these plans and 
preparedness measures. These findings 
and determinations will be provided to 
the NRC for use in its licensing process. 

II. Emergency Planning Zone Concept 

The Commission notes that the 
regulatory basis for adoption of the 
Emergency Planning Zone (EPZ) concept 
is the Commission's decision to have a 
conservative emergency planning policy 
in addition to the conservatism inherent 
in the defense-in-depth philosophy. This 
policy was endorsed by the Commission 
in a policy statement published on 
October 23, 1979 (44 FR 61123). At that 
time the Commission stated that two 
Emergency Planning Zones (EPZs) 
should be established around each light
water nuclear power plant. The EPZ for 
airborne exposure has a radius of about 
10 miles; the EPZ for contaminated food 
and water has a radius of about 50 
miles. Predetermined protective action 
plans are needed for the EPZs. The 
exact size and shape of each EPZ will be 
decided by emergency planning officials 
after thf!y consider the specific 
conditions at each site. These distances 
are considered large enough to provide a 
response base that would support 
activity outside the planning zone 
should this ever be needed. 

III. Position on Planning Basis for Small 
Light-Water Reactors and Ft. St. Vrain 

The Commission has concluded that 
the operators of small light-water-cooled 
power reactors (less than 250 MWt) and 
the Ft. St. Vrain gas-cooled reactor may 
establish smaller planning zones which 
will be evaluated on a case-by-case 
basis. This conclusion is based on the 
lower potential hazard from these 
facilities (lower radionuclide inventory 

and longer times to release significant 
amounts of activity in many scenarios). 
Guidance regarding the radionuclides to 
be considered in planning is set forth in 
NUREG--0396; EPA 520/1-78-016, 
"Planning Basis for the Development of 
State and Local Government 
Radiological Emergency Response Plans 
in Support of Light-Water Nuclear , 
Power Plants," December 1978. 

IV. Rationale for Alternatives Chosen 

In a few areas of the proposed rule, 
the Commission identified two 
alternatives that it was considering. 
Many public comments were received 
on these alternatives; based on due 
consideration of all comments received 
as well as the discussions presented 
during the workshops, the Commission 
has determined which of each pair of 
alternatives to retain in the final rule. 

In Sections 50.47 and 50.54 [s) and [t), 
the alternatives dealth with conditioning 
the issuance of an operating license or 
continued operation of a nuclear power 
plant on the existence of State and local 
government emergency response plans 
concurred in by NRC. • The basic 
difference between alternatives A and B 
in these sections was that, under 
alternative A, the proposed rule would . 
require a determination by NRC on 
issuing a license or permitting continued 
operation of plants in those cases where 
relevant State and local emergency 
response plans had not received NRC 
concurrence. Denial of a license or 
shutdown of a reactor would not follow 
automatically in every case. Under 
alternative B, shutdown of the reactor 
would be required automatically if the 
appropriate State and local emergency 
response plans had not received NRC 
concurrence within the prescribed time 
periods unless an exemption is granted. 

After consideration of the public 
record and on the recommendation of its 
staff, the Commission has chosen a text 
for Sections 50.47 and 50.54 (s) and (t) 
that is similar to, but less restrictive 
than, alternative A in the proposed rule. 
Rather than providing for the shutdown 
of the reactor as the only enforcement 
action and prescribing specific 
preconditions for the shutdown remedy, 
the final rule makes clear that for 
emergency planning rules, like all other 
rules, reactor shutdown as outlined in 
the rule is but one of a number of 
possible enforcement actions and many 
factors should be considered in 
determining whether it is an appropriate. 
action in a given case. This Commission 
choice is consistent with most of the 
comments received from State and local 

• See Section V for a discussion concerning 
"concurrence.'' 
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governments and is consistent with the 
provisions of Section 109 of the NRC 
fiscal year 1980 Authorization Act. 
Alternative B was seen by some of the 
commenters as potentially causing 
unnecessarily harsh economic and 
social consequences to State and local 
governments, utilities, and the public. 

State and local governments that are 
directly involved in implementing 
planning objectives of the rule strongly 
favor alternative A since it provides for 
a cooperative effort with State and local 
governments to reflect their concerns 
and desires in these rules. This choice.is 
responsive to that effort. In addition, the 
industry strongly supported alternative 
A as being the more workable of the two 
alternatives. 

In Appendix E, Sections II.C and III, 
alternative A would require an 
applicant/licensee to outline " ... 
corrective measures to prevent damage 
to onsite and offsite property," as well 
as protective measures for the public. 
Alternative B addresses only protective 
measures for the public health and 
safety. The Commission has chosen 
alternative B because public health and 
safety should take clear precedence 
over actions to protect property. 
Measures to protect property can be 
taken on an ad hoc basis as resources 
become· available after an accident. 

In Appendix E, under Training, 
alternative A would provide for a joint 
licensee, Federal, State, and local 
government exercise every 3 years, 
whereas alternative B would provide for 
these exercises to be performed every 5 
years at each site. The Commission has 
chosen alternative B because the 
Commission is satisfied that the 
provision that these exercises be 
performed every 5 years for each site 
will allow for an adequate level of 
preparedness among Federal emergency 
response agencies. In addition, under 
these regulations, each licensee is 
required to exercise annually with local 
governmental authorities. Furthermore, 
Federal emergency response agencies 
may have difficulty supporting exercises 
every 3 years for all of the nuclear 
facilities that would be required to 
comply with these rule changes. 

V. Definition of Plan Approval Process 

The term "concurrence" has been 
deleted from the proposed regulations 
and replaced with reference to the 
actual procedure and standards that 
NRC and FEMA have agreed upon and 
are implementing. According to the 
agreed upon procedure, FEMA will 
make a finding and determination as to 
the adequacy of State and local 
government emergency response plans. 
The NRC will determine the adequacy of 

the licensee emergency response plans. 
After these two determinations have 
been made, NRC will make a finding in 
the licensing process as to the overall 
and integrated state of preparedness. 

It was pointed out to the Commission 
at the workshops and in public comment 
letters that the term "concurrence" was 
confusing and ambiguous. Also, there 
was a great deal of misunderstanding 
with the use of the term because, in the 
past, the obtaining of NRC 
"concurrence" in State emergency 
respon·se plans was voluntary on behalf 
of the·States and not a regulatory 
requi::ement in the licensing process. 
Previously too, "concurrence" was 
statewide rather than site-specific. 

VI. Fifteen-Minute Notification 

The requirement for the capability for 
notification of the public within 15 
minutes after the State/local authorities 
have been notified by the licensee has 
been expanded and clarified. It also has 
been removed as a footnote and placed 
in the body of Appendix E. The 
implementation schedule for this 
requirement has been extended to July 1, 
1981. This extension of time has been 
adopted because most State and local 
governments identified to the 
Commission the difficulty in procuring 
hardware, contracting for installation, 
and developing procedures for operating 
the systems used to implement this 
requirement. 

The Commission is aware that various 
commenters, largely from the industry, 
have objected to the nature of the 15-
minute notification requirement, 
indicating that it may be both arbitrary 
and unworkable. 

Among the possible alternatives to 
this requirement are a longer 
notification time, a notification time that 
varies with distance from the facility, or 
no specified time. In determining what 
that criterion should be, a line must be 
drawn somewhere, and the Commission 
believes that providing as much time as 
practicable for the taking of protective 
action is in the interest of public health 
and safety. The Commission recognizes 
that this requirement may present a 
significant financial impact and that the 
technical basis for this requirement is 
not without dispute. Moreover, there 
may never be an accident requiring 
using the 15-minute notification 
capability. However, the essential 
rationale behind emergency planning is 
to provide additional assurance for the 
public protection even during such· an 
unexpected event. The 15-minute 
notification capability requirement is 
wholly consistent with that rationale. 

The Commission recognizes that no 
single accident scenario should form the 

basis for choice of notification 
capability requirements for offsite 
authorities and for the public. · 
Emergency plans must be developed 
that will have the flexibility to ensure 
response to a wide spectrum of 
accidents. This wide spectrum of 
potential accidents ·also reflects on the 
appropriate use of the offsite 
notification capability. '.I'he use of this 
notification capability will range from 
immediate notification of the public 
(within 15 minutes) to Hsten to · 
predesignated radio and television 
stations, to the more likely events where 
there is substantial time available for 
the State and local governmental 
officials to make a judgment whether or 
not to activate the public notification 
system. 

Any accident involving severe fuel 
degradation or core melt that results in 
significant inventories of fission 
products' in the containment would · 
warrant immediate public notification 
and consideration, based on the 
particular circumstances, of appropriate 
protective action because of the 
poiential fot leakage of the containment 
building."In addition, the warning time 
available for the public to take action 
may be substantially le!ls than the total 
time between the original initiating· 
event and the time at which significant 
radioactive. releases ta_ke place. · 
Specification .of particular times as 
design objectives for 'notifica tiun of 
offsite authorities and the public are a 
means of ensuring that a system will be 
in place with the capability to notify the 
public to seek further information by 
listening to predesignated radio or 
television stations. The Commission 
recognizes that not every individual 
would necessarily be reached by the 
actual operation of such a system under 
all conditions of system use. However, 
the Commission believes that provision 
of a general alerting system will 
significantly improve the capability for 
taking protective actions in the event of 
an emergency. The reduction of 
notification times from the several hours 
required for street-by-street notification 
to minutes will significantly increase the 
options available as protective actions 
under severe accident conditions. These 
actions could include staying indoors in 
the case of a release that has already 
occurred or a precautionary evacuation 
in the case of a potential release thought 
to be a few hours away. Accidents that 
do not result in core melt may also 
cause relatively quick releases for which 
protective actions, at least for the public 
in the immediate plant vicinity, are 
desirable. 
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Some comments received on the . 
p.-oposed rule advocated the use of a 
staged notification system with quick. 
i;iotifica_tion required only near the plant. 
The Commission believes that the 
capability for quick notification within 
the entire plume exposure emergency 
planning zone should be provided but 
recognizes that some planners may wish 
to have the option of selectively 
actuating part' of the system during an 
actual resp_o_n~e. Planners should 
carefully consider the impact of the 
added decisio·n:·s that offsite authorities 
would need to make and the desirability 
of establishing an official 
communication: link to all residents in 
the plume exposure emergency planning 
zone when determining whether to plan 
for a staged notification capability. 

VII. Effective Date of Rules and Other 
Guidance 

Prior to the publication of these 
amendments, tw.o guidance documents 
were published for public comment and 
interim use. These are NUREG--0610, 
"Draft Emergency Action Level . 
Guidelines for Nuclear Power Plants," 
(September 1979) and NUREG--0654/ 
FEMA-REP-1, "Criteria for Preparation 
and Evaluation of Radiological 
Emergency Response Plans and 
Preparedness in Support of Nuclear 
Power Plants for Interim Use and 
Comment," (January 1980). It is expected 
that versions of these documents, 
revised on the basis of public comments 
received, will be issued to assist in 
defining acceptable levels of 
preparedness to meet this final 
regulation. In the interim, these 
documents should continue to be used 
as guidance. 

. ' 

VIII. Hearing Procedules Used in 
Implementation of These Regulations 

Should the NRC believe that the 
overall state of emergency preparedness 
at and around a licensed facility is such 
that there is some question whether a 
facility should be permitted to continue 
to operate, the Commission may issue 
an order to the licensee to show cause, 
pursuant to 10 CFR 2.202, why the plant 
·should not be shut down. This issue may 
arise, for example, if NRC finds a 
significant deficiency in a licensee plan 
or in the overall state of emergency 
preparedness. 

If the NRC decides to issue an order to 
show cause, it will provide the licensee 
the opportunity to demonstrate to the 
Commission's satisfaction, for example, 
that the alleged deficiencies are not 
significant for the reactor in question, 
whether adequate interim compensating 
actions have been or will be taken 
promptly, or whether other compelling 

reasons exist for reactor operation .. 
Finally, pursuant to 10 CFR 2.202[f], the 
Commission may, in appropriate 
circumstances, make the order 
immediately effective, which could 
result in immediate plant shutdown 
subject to a later hearing. 

IX. Funding 

In view of.the requirements in these 
r.ule changes regarding the actions to be 
taken in the event s·tate and local 
government planning and preparedness 
are or become inadequate, a utility may 
have an incentive, based on its own self 
interest as well as its responsibHity to 
provide power, to assist in providing 
manpower, items of equipment, or other 
resources that the State and local 
governments may need-but are 
themselves unable to provide. The 
Commission believes that in view of the 
President's Statement of December 7, 
1979, giving FEMA the lead role in 
offsite planning and preparedness, the 
question of whether the NRC should or 
could require a utility to contribute to. 
the expenses incurred by State and local 
governments in upgrading and 
maintaining their emergency planning 
and preparedness [and if it is to be 
required, the mechanics for doing so) is 
beyond the scope of the present rule 
change. It should be noted, however, 
that any direct funding of State or local 
governments solely for emergency 
preparedness purposes by the Federal 
government would come through FEMA. 

X. Exercises · 

On an annual basis, all commercial 
nuclear power facilities will be required 
by NRC to exercise their pl!!ns·; these 
exercises should involve exercising the 
appropriate local government plans in· 
support of these facilities. The State 
may choose to limit its participation in 
exercises at facilities other than the 
facility [site) chosen for the !!nnual 
exercise[s) of the State plan. 

Each State and appropriate local 
government shall annually conduct an 
exercise joi~tly with a \]Ommercial 
nuclear power facility. However, States 
with more than one facility [site) shall 
schedule exercises such that each 
individual facility (site) -is exercised' in 
conjunction with the State and 
appropriate local government plans not 
less.than once every 3 years for sites 
with the plume exposure pathway EPZ 
partially or wholly within the State, and 
not less than once every 5 years for sites 
with the ingestion exposure pathway 
EPZ partially or wholly within the State 
The State shall choose, on a rotational 
basis, the site[s) at which the required 
annual exercise(s) is to be conducted; 
priority shall be given to new facilities 

seeking an operating license from NRC 
that have not had an exercise involving 
the State plan at that facility site. 

The Commission has determined 
under the criteria in 10 CFR Part 51 that 
an environmental impact statement for 
the amendments ·to 10 CFR Part 50 and 
Appendix E thereof is not requir<>d. This 
determination is based on 
"Environmental Assessment for Final 
Changes to 10 GFR Part 50 and 
Appendix E of 10 CFR Part 50, 
Emergency Planning Requirements for 
Nuclear Power Plants" [NUREG--0685, 
June 1980). Comments on the "Draft 
Negative Declaration; Finding of No 
Significant Impact" (45 FR 3913, January 
21, 1980) were considered in the 
preparation of NUREG--0685. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the ·Energy 
Reorganization Act of 1974, as amended, 
and Sections 552 and 553 of Title 5 of the 
United States Code, notice is hereby 
given.that the following amendments to 
Title 10, Chapter I, Code of Federal 
Regulations, Parts 50 and 70, are 
published as a document subject to 
codification. 

45 FR 62789 

Published 9/22/80 

Effective 10/22/80 

10 CFR Part 50 

Domestic Ucenslng of Production and 
Utlllzatlon Facllltles; Primary Reactor 
Containment Leakage Testing for 
Water-Cooled Power Reactors 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending the 
portion of one of its regulations that 
provides requirements for leak testing of 
containment building air locks in order 
to permit greater flexibility for such 
testing in the case of frequent use of the 
air locks. 
EFFECTIVE DATE: October 22, 1980. 
FOR FURTHER INFORMATION CONTACT: 
E. G. Arndt, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555 
(301-443-5997). 
SUPPLEMENTARY INFORMATION: On 
January, 11, 1980, the Nuclear . . 
Regulatory Commission published in the 
Federal Register (45 FR 2330) a proposed 
amendment to its regulation 10 CFR Part 
50, "Licensing of Production and 
Utilization Facilities" which would 
amend Appendix J, "Primary Reactor 
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Containment Leakage Testing for 
Water-Cooled Reactors," with regard to 
Type B testing requirements. Interested 
persons were invited to submit written 
comments by February 25, 1980, Three 
sets of comments were received. After 
consideration of the comments received 
and other factors involved, the 
Commission has adopted the 
amendment to Appendix J, 10 CFR Part . 
50, as published for public comment. 

Copies of the comments, an abstract 
of comments containing staff responses, 
and the value/impact analysis 
supporting the rule, are availa~le .for, 
public inspection at the Comm1ss10n s 
Public Document Room at 1717 H Sti:eet, 
NW., Washington, DC. Single copies 
may be obtained on request from the 
Office of Standards Development, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: E.G. 
Arndt. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as. amended, 
and sections 552 and 553, title 5 of the 
United States Code, the following 
amendment to 10 CFR Part 50 is 
published as a document subject to 
codifica lion. 

45 FR 76602 
Published 11/19/80 
Effective 2/19/81 

Effective 2/17 /81 • 

10 CFR Part 50 

Fire Protection Program for Operating 
Nuclear Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to re'quire certain provisions for fire 
protection in operating nuclear power 
plants. This action is being taken to 
upgrade fire protection at nuclear power 
plants licensed to operate prior to 
January 1, 1979, by requiring resolution 
of certain contested generic issues in 
fire protection safety evaluation reports. 
EFFECTIVE DATE: February 19, 1981. 

Note.-The Nuclear Regulatory 
Commission has submitted this rule to 
the Comptroller General for review as 
may be appropriate under the Federal 
Reports Act, as amended (44 U.S.C. 
3512). The date on which the reporting 
requirement of this rule becomes 
effective, unless advised to the contrary, 
reflects inclusion of the 45-day period 
that statute allows for such review (44 
U.S.C. 3512(c)(2)). 

FOR FURTHER INFORMATION CONTACT: 
David P. Notley, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
phone 301-443-5921 or Robert L. 
Ferguson, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
phone 301-492-7096. 
SUPPLEMENTARY INFORMATION: On May 
29, 1980, the Nuclear Regulatory 
Commission published in the Federal 
Register (45 FR 36082) a notice of 
proposed rulemaking inviting written 
suggestions or comments on the 
proposed rule by June 30, 1980. The 
notice concerned proposed amendments 
to 10 CFR Part 50, "Domestic Licensing 
of Production and Utilization Facilities," 
which would require certain minimum 
provisions for fire protection in nuclear 
power plants operating prior to January 
1, 1979. Fifty-one comment letters were 
received regarding the proposed 
amendments. A number of comments 
pertained to specific requirements in the 
proposed Appendix R, and these will be 
dealt with below. However, there were 
three substantive contentions which 
were raised by many of the commenters. 
These three comments are summarized 
as follows: 

1, Most commenters stated that the 30 
day comment period was too short to 
permit adequate detailed response and_ 
that the comment period should have 
been extended. 

The Commission does not agree. The 
NRC' has been developing fire protection 
requirements since 1975. The NRC 
published comprehensive fire protection 
guidelines, Branch Technical Position 
BTP APCSB 9.5-1, and its Appendix A in 
1976. Licensees have compared their fire 
protection programs against these 
guidelines and have discussed their 
deviations from these guidelines with 
the NRC staff for the past four years 
during the NRC's fire protection reviews 
of operating reactors. A Safety 
Evaluation Report and, in most cases, 
supplements to the Safety Evaluation 
Report, have been issued for each 
operating reactor. These reports 
describe fire protection alternatives that 
have been proposed by the licensee and 
found acceptable by the staff as well as 
unresolved fire protection issues 
remaining between the staff and the 
licensee. Proposed Appendix R provided 
the Commission's requirements for 
resolving those issues. Thus, it concerns 
only a limited number.of issues derived 
from the use of the earlier guides. The 
Commission believes that a 30-day 
comment period was adequate under 
these circumstances. 

2. Many licensees questioned the need 
for backfitting all the requirements of 
Appendix R. They commented th~t they 
*Amended 45 FR 79409 

had previously complied with staff fire 
protection recommendations in "good 
faith" and have committed to or · : 
completed certain modifications. They 
contend that the staff has properly· 
determined that these modifications 
provide at least the level of fire 
protection described by the guidance 
contained in Appendix A to Branch 
Technical Position BTP APCSB 9.5-1. 
They also contend that the·se 
modifications provide a le'vel of . 
protection at least equivalent to that 
contained in the proposed rule. They . 
express the concern that the propose.d 
rule was written in such specific 
language that fire protection issues that 
were thought closed would be reopened 
and new, but not necessarily better, 
modifications would be required. These ·. 
modifications could be accomplished . 
only by the expenditure of considerable 
engineering, design, and construction . 
effort and at great undue expense. The 
commenters request that the 
requirements in the prop,osed rule be 
rewritten to specify only the general 
requirements of what needs to be 
accomplished. . 

These comments raise three related 
issues. The first relates to the need for 
specific requirell).ents. The general 
requirements relating to fire protection 
are already set forth in General Design 
Criterion 3 of Appendix A to 10 CFR 
Part 50 and in the NRC guidance 
documents. These gen1;iral provisions . 
gave rise to a number of disputes over 
whether specific methods adequately 
accomplished the intended goal. The . 
proposed rule is intended to provide 
sufficient specific guidance to ensure . 
satisfactory resolution of these issues. 
Thus, reverting to generalized guidance 
would not accomplish the intended 
purpose of the proposed rule. 

The second issue involved some 
instances in which the specific wording 
used resulted in unnecessary and 
unintended restrictions. For example, 
the proposed rule called for a "fresh 
water" supply. For firefighting purp9ses, 
brackish water is satisfactory ~[!d a · 
"fresh" water supply is unnecessary. 
Similarly, the proposed rule called for 
an "underground" yard fire main loop. 
Often portions of a fire main loop run 
above ground in and as 'they enter 
structures. The Commission hail. not 
intended to prohibit running portions of 
a fire main loop above ground. Other 
similar changes are discussed in Section 
III, "Specific Requirements," of this 
preamble. 

The third issue relates to imposition of 
requirements on plants with presently 
installed or with existing commitments 
to install fire protection features 
previously determined by the staff to 
satisfy the guidance of Appendix A to 
BTP APCSB 9.5-1. The Commission 
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generally agrees that, except for three 
sections that will be back fitted, , 
Appendix R should not be retroactively 
applied to features that. have been 
previously approved by the NRC staff as 
satisfying the provisions of Appendix A 
to BTP APCSB 9.5-1. 

The NRC staff had intended, in its 
original proposal for Appendix R, that 
the requirements be applicable only for 
the resolution of unresolved disputed 
fire protection features. Thus, the staff 
had not intended the provisions of 
Appendix R to require modification of 
previously approved features. This was 
not clearly described in the proposed 
rule as published for comment. In fact, 
the Supplementa,ry Information . 
published with the proposed arule 
explicitly indicat!)d that "[a]ll licensees 
will be expected to meet the 
requirements of this rule, in its effective 
form, including whatever changes result 
from public comments." 

In determining whether the specific 
requirements of Appendix R should be 
imposed on licensees with presently 
installed or existing commitments to 
install fire protection features previously 
determined to satisfy Appendix A to 
Branch Technical Position BTP APCSB 
9.5-1, it is important to recognize that 
Appendix R addresses only a portion of 
the specific items contained in the more 
comprehensive document, Branch 
Technical Position BTP APCSB 9.5-1 
and its Appendix A. Appendix A to BTP 
APCSB 9.5-1 has been the basic fire 
protection guidance used by the staff in 
their fire protection reviews conducted 
for all operating plants during the past 
several years: For many plants, · 
licensees proposed systems and features 
that satisfactorily achieved the fire · 
protection crjteria set forth in Appendix 
A to BTP APCSB 9.5-1 and began to 
promptly implement such features and 
systems. 

S~tisfactory features and systems are 
already in place and in operation in 
many plants. There is a reasonable 
degree of uniformity among most of 
these approved features for all facilities 
since they were reviewed against the 
same criteria of Appendix A to BTP 
APCSB 9.5-:-i. In general, the features 
previously approved by the NRC staff in 
its reviews.of fire protection using the 
criteria of Appendix A to BTP APCSB 
9.5-1 provide an equivalent level of fire 
protection safety to that provided under 
the specific provisions of Appendix R. 
Thus, the further benefit that might be 
provided by requiring that previously 
approved features be modified to 
conform to the specific language set 
forth in Appendix R is outweighed by 
the overall benefit of the early 
implementation of such previously · 
approved features, which in many cases 
are currently being installed. 

Nevertheless, as a result of its 
continuing review of fire protection 

matters, the NRC staff has indicated to 
the Commission that there are 
requirements in three sections in which 
the.protection afforded by Appendix R 
over and above that previously 
accepted, may be desirable. The 
Commission has decided that these 
requirements should be retroactively 
applied to all facilities. This decision is 
not meant to reflect adversely on 
previous licensee or staff evaluations; 
rather its purpose is to take fully into 
account the increased knowledge and 
experience developed on fire protection 
matters over the last several years.' 

The first of these sections is related to 
fire protection features for ensuring that 
3ystems and associated circuits used to 
1chieve and maintain safe shutdown are 
'ree from fire damage. Appendix A to 
JTP APCSB 9.51 permits a combination 
>f fire-retardant coatings and fire 
letection and supression systems 
.vithout specifying a physical separation 
listance to protection redundant 
1ystems (Appendix A, D.1(2)), and such 
arrangements were accepted in some 
early fire protection reviews. As a result 
of some separate effects tests, the staff 
changed its position on this 
configuration, and subsequent plans 
have been required to provide 
additional protection in the form of fire 
barriers or substantial physical 
separation for safe shutdown systems. 
No credit for such coatings as fire 
barriers is allowed by Section Ill.G of 
Appendix R. Appendix A to Branch 
Technical Position BTP APCSB 9.5.1 and 
the proposed Appendix R recognized 
that there were plant-unique 
configurations that required fire 
protection features that are not identical 
to those listed in Section Ill.G of 
Appendix R. For these cases, fire 
protection features were developed by 
the licensee and described in a fire 
hazards analysis. Some of these 
arrangements were accepted by the staff 
as providing equivalent protection to the 
requirements of Section Ill.G to · 
AppendixR. 

Requirements that account for all of 
the parameters that are important to fire 
protection and consistent with safety 
requirements for all plant-unique 
configurations have not been developed. 
In light of the experience gained in fire 
protection evaluations over the past four 
years, the Commission believes that the 
licensees should reexamine those 
previously approved configurations of 
fire protection that do not meet the 
requirements as specified in Section 
III.G to Appendix R. Based on this 
reexamination the licensee must either 
me~t the -~equi~e~ents of Section III.G of 
Appendix R or apply for an exemption 
that justifies alternatives by a fire 
hazard analysis. However, based on 

present information, the Commission 
does not expect to be able to approve, 
exemptions for fire-retardant coatings 
used as fire barriers. 

The second relates to emergency 
lighting. Section III.J of Appendix R calls 
for 8-hour emergency lighting, whereas 
in some cases less than 8-hour 
emergency lighting has been accepted as 
satisfying Appendix A to BTP APCSB 
9.5-1. While an adequate level of safety 
may be provided by less than an 8-hour 
supply, an 8-hour system would provide 
added protection and would generally 
involve only a small cost. The 
Commission therefore believes that 
licensees should upgrade the previously 
approved facilities to satisfy the 8-hour 
lighting requirement of Appendix R. 

The third relates to protection against · 
fires in noninerted containments 
involving reactor coolant pump 
lubrication oil (Section Ill.O of 
Appendix RJ. The proposed rule 
permitted either an oil collection system 
or a fire suppression system. The staff 
has also accepted an automatic fire 
suppression system as an acceptable 
method of fire protection for this 
application. The Commission has 
concluded that fire suppression systems 
do not give adequate protection for fires 
that may be induced by seismic events. 
The Commission therefore believes that 
previously approved suppression 
systems should be replaced with oil 
collection systems that can withstand 
seismic events. 

The technical basis on which these 
three sections are based are further 
discussed in Section III; "Specific 
Requirements," of this preamble. 

3. Most commenters stated that the 
implementation schedule contained in 
the proposed rule is impossible to meet 
for any of the operating plants. The 
commenters further stated that if the 
implementation schedule in the effective 
rule is the same as that in the proposed 
rule, the Commission must be prepared 
to either shutdown each operating 
nuclear power plant, or process 
exemption requests. 

The commenters then concluded that 
the implementation schedule should be 
rewritten to allow an adequate time 
priod for compliance. The proposed rule 
stated that "all fire protection and 
modifications identified by the staff as 
necessary to satisfy Criterion 3 of 
Appendix A to this part, whether 
contained in Appendix R to this part or 
in other staff fire protection guidance 
(except for alternate or dedicated 
shutdown capability) shall be completed 
by November 1, rn·ao unless, for good · 
cause shown, the Commission approves 
an extension," (proposed paragraph 
50.481.(c)). The Commission went on to 
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state its intention in the Statement of 
Consideration to the rule that ". . . no 
plant would be allowed to continue to 
operate after November 1, 1980, or 
beyond an extended date approved by 
the Comission, unless all modifications 
(except for alternate or dedicated 
shutdown capability] have been 
implemented." 

The Commission has reconsidered the 
implementation schedule and has 
determined that it should be modified 
for the following reasons: 

• After reviewing the comments and 
the information developed as a result of 
completion of fire reviews over the past 
6 months, the staff has informed the 
Commission that the date of November 
1, 1980, is not possible because the 
effective date of the rule will be after 
that date. 

• The staff has informed the 
Commission that it would expect 
virtually all licensees to request 
exemptions if the new implementation 
dates do not provide an appropriate 
period of time for complying with the 
requirements of Appendix R. The time 
and manpower resources needed by the 
licensees to prepare such requests and 
by the staff to formulate 
recommendations on these requests is 
not warranted from the standpoint of 
timely fire protection improvement. 

• The revised implementation 
schedule provides a careful balance of 
these considerations, calling for the 
remaining fire protection modifications 
to be implemented and installed on a 
phased schedule that is as prompt as 
can be reasonably achieved. 

The revised schedules distinguish 
between requirements imposed for the 
first time on the licensee by Appendix R 
and those requirements already imposed 
in license conditions or Technical 
Specifications issued prior to the 
effective date of the rule. For 
requirements imposed by Appendix R, 
including the items "backfit" to all 
plants, the schedule provides a 
reasonable time after publication of the 
rule for completion of required 
modifications. For requirements already 
imposed by license conditions providing 
for implemention after November 1, 
1980, the Commission has reviewed 
these schedules and has found that in 
some instances the allotted time for 
completion of the required modifications 
may be excessive. Thus, for fire 
protection features other than those 
covered by Appendix R, although the 
Commission has extended the 
compliance dates beyond the November 
1, 1980, date in the proposed rule, the 
Commission has added a requirement 
that limits the compliance schedule in 
existing licenses if such schedules 
extend beyond what we now believe 
should have been a reasonable schedule 

initially. Relief from such limitation may 
be granted by the Director of Nuclear 
Reactor Regulation upon a showing that 
there is good cause for extending such 
date and that public health and safety is 
not adversely affected by such 
extension. 

It should also be noted that for 
licensees whose license conditions 
imposed a schedule with a compliance 
date of November 1, 1980, or other date 
prior to the effective date of§ 50.48, the 
Commission has suspended such 
compliance dates by promulgating on 
October 29, 1980, a temporary rule 
§ 50.48 (45 FR 71569), which will be 
superseded by this rule. 

To better understand the nature of the 
public comments received and the staffs 
resolution of these comments, the 
following section will consider each 
section of Appendix R to this part. In 
Section III, we provide a summary of the 
Technical Basis for each requirement, 
followed by a summary of the public 
comments and a statement of the staffs 
disposition of those comments. 

Section I. Introduction and Scope 
This section has been revised as a 

result of comments to include a 
discussion of the importance of safe 
shutdown capability and the distinction 
between requirements for "safety
related" equipment and equipment 
needed for "safe shutdown." 

Section II. General Requirements 
This section has been substantially 

rewritten as a result of comments to 
provide a concise summary of general 
requirements. The specific requirements 
were consolidated with the appropriate 
parts of Section III, "Specific 
Requirements," except that the credit 
given for 50-foot separation has been 
dropped. 

Section Ill. Specific Requirements 
The requirements in this rule are 

based upon principles long accepted 
within that portion of American industry 
that has been classified by their 
insurance carriers as "Improved Risk" 
or "Highly Protected Risk". In each of 
these cases, the Commission has 
decided that the overall interest of 
public safety is best served by 
establishing some conservative level of 
fire protection and ensuring that level of 
compliance exists at all plants. The 
following is a list of the specific 
technical bases and resolution of public 
comments for each of the specific 
requirements in Appendix R. 

A. Water Supplies for Fire 
Suppression Systems Technical Basis. 
One of the basic fire protection 
requirements for a modern industrial 
site in the United States is a separate 
water distribution system for fire 

protection with dual water supplies. 
Duplicate water supplies are required to 
ensure uninterrupted fire suppression 
capability allowing for single failures 
and periodic maintenance and repair of 
vital portions of the systems. Duplicate 
water supplies may consist of separate 
suctions for fire pumps from a large 
body of water such as lake, river, or 
pond or from two water storage tanks. 

For nuclear power plants, the 
distribution system is required to consist 
of a loop around the plant with suitable 
valves for isolating portions of the 
system for maintenance or repair 
without interrupting the water supply to 
the various fire suppression systems in 
the plant. Thus, with dual supplies and a 
loop concept, an adequate water supply 
can be ensured to each manual or 
automatic water suppression system 
throughout the plant. 

An ensured minimum volume of water 
is set aside and dedicated for fire 
protection uses to be available at all 
times regardless of other simultaneous 
water uses in the plant. This water 
volume is dedicated for fire service by 
means of separate storage tanks or 
separate pump suctions from a large 
body of water. When common tankage 
is employed for fire service needs and 
other water services, the fire pump 
suctions must be at the bottom of the 
tank and other water supply suctions 
must be located at a higher level to 
ensure that the minimum dedicated 
water volume is set aside for fire 
protection needs. Administrative 
controls by themselves, such as locked 
valves to ensure adequate water supply 
for fire fighting needs, are deemed 
unacceptable at nuclear power plants. 

Comment Resolution 

Many commenters stated that we 
were being too restrictive by stipulating 
an underground yard fire main loop and 
fresh water supplies. Our intent was 
only that a yard fire main loop be 
furnished. We have deleted the 
specification for an underground loop 
since special conditions may dictate that 
part of the loop be above ground or 
inside safety-related buildings. Such 
arrangements are acceptable. 

With regard to the specification for a 
fresh water supply, the staff was 
attempting to avoid potential plant 
problems that are not associated with 
fire protection. From a fire protection 
standpoint, salt or brackish water is 
acceptable for fire suppression provided 
the fire protection system is designed 
and maintained for salt or brackish 
water. The requirement for fresh water 
supplies is therefore dropped. Other 
operational problems unrelated to fire 
protection that may result from the use 
of salt or brackish water for fire 
suppression activities are outside the 
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scope of this regulation. 

Several commenters took issue with 
the requirement for two separate 
redundant suctions, stating that some 
plants use a single large intake structure 
on a lake or a river for all water 
requirements. The requirement for 

·separate intake structures was not 
intended and the rule has been clarified. 

Several comments called for deleting 
the requirements for dedicated tanks or 
use of vertical standpipe for other water 
services when storage tanks are used for 
combined service-water/fire-water uses, 
on the basis that this is overly restrictive 
and other ways are available to ensure 
a dedicated supply such as weirs, 
suction location, etc. Two separate but 
related issues are involved here. The 
first is the requirement for dedicated 
water storage tanks for fire fighting 
purposes. The suggestion that the 
requirement for dedicated tanks be 
deleted was rejected for the reasons 
stated in the preceding Technical Basis. 

The other point deals with ensuring 
minimum water storage capacity for fire 
suppression activities when storage 
tanks are used for combined service
water /fire-water uses. The term 
"vertical standpipe for other water 
service" simply means that the suction 
for other water uses in common storage 
tanks will be located sufficiently high to 
ensure the minimum water volume 
needs for fire suppression activities. If 
the commenters were assuming that 
"vertical standpipe~· referred only to 
pipes inside the tank, this is not the 
case. In fact a standpipe exterior to the 
storage tank is more desirable since any 
leakage would be immediately evident. 
On an internal standpipe a leak in the 
pipe could actually allow depletion of 
the waJer otherwise to be reserved for 
fire uses. The rule has been clarified to 
allow physical alternatives for water 
supply dedication but to preclude 
exclusive use of administrative controls 
for this purpose. 

Some cominenters objected to the 
requirement that other water systems 
used as a backup water supply for fire 
protection should be permanently 
connected to the fire main system and 
suggested that it would be sufficient to 
provide a water supply capable of being 
connected to the fire main system within 
ten minutes of the loss of normal water 
supply or pumps. The rule does not 
address backup water supplies. The 
requirement means that, if another 
water system is used. as one of the 
redundant water supplies, it must satisfy 
all of the requirements of the fire 
protection water supplies. Additional 
backup supplies need not meet these 
requirements. 

One commenter asked why only a 
two-hour water supply is required when 

the Browns Ferry Fire lasted well over 
two hours. All of the investigations of 
the Browns Ferry Fire clearly show that 
if water had been used immediately, the 
fire would have been extinguished much 
earlier. Indeed once th~ manual fire 
fighting activities were started with the 
use of only one fire hose stream, the fire 
was extinguished within one-half hour. 
The staff would find unacceptable any 
condition in which a postulated fire that 
could threaten safe shutdown capability 
could not be controlled and extinguished 
within two hours with any combination 
of manual and automatic fire 
suppression activities. Therefore, a two
hour water supply is considered 
adequate. It should also be noted that 
this minimum dedicated water volume is 
based on maximum flow rates. Since 
most fires are controlled and 
extinguished with much smaller flow 
rates, this requirement realistically 
represents a dedicated water volume far 
in excess of two hours. 

B. Sectional Isolation Valves. 
C. Hydrant Isolation Valves 

Technical Basis. These two 
requirements are similar and can be 
treated together. Proper valving is 
required to isolate portions of the water 
distribution system for maintenance or 
repair without interrupting the water 
supply to manual or automatic fire 
suppression systems inside the plant. 
Valves are similarly required to permit 
isolation of outside yard hydrants from 
the water distribution system for 
maintenance or repair without 
interrupting water supply to fire 
suppression systems inside the plant. 
Visually indicating valves such as post 
indicator valves are preferred so that 
the position of the valve can be readily 
determined. However, key-operated 
valves (commonly known as curb 
valves) are acceptable for these 
purposes where plant-specific 
conditions warrant their use. 

B. Section Control Valves-Comment 
Resolution. Many commenters stated 
that the requirement for "approved 
visually indicating" sectional control 
valves was overly restrictive, 
unnecessary, and not specific with 
respect to who should give the approval. 
The Commission has accepted this 
suggestion; the rule now requires that 
sectional control valves shall be 
provided to isolate portions of the fire 
main for maintenance or repair without 
shutting off the entire system. Post 
indicator or key-operated valves are 
mentioned as two examples of 
acceptable valves. 

C. Hydrant Block Valves-Comment 
Resolution. A number of commenters 
made suggestions for rewording this 
section. This section has been clarified 
to state the requirement for capability to 

isolate hydrants from the fire main 
without disrupting the water supply to 
automatic or manual fire suppression 
systems in any area containing or 
presenting a fire hazard to safety-related 
or safe shutdown equipment. 

One commenter suggested that this 
requirement be dropped in its entirety 
since it "is a new requirement which has 
not been subjected to the peer review 
process." This suggestion was rejected 
on the basis that Appendix A to BTP 
APCSB 9.5-1 contains the following 
sentence: "The lateral to each hydrant 
from the yard main should be controlled 
by a visually indicating or key-operated 
(curb) valve," and there was an 
opportunity to comment on this 
document. 

D. Manual Fire Suppression Technical 
Basis. Considerable reliance is placed 
on automatic fire suppression systems 
throughout a nuclear power plant. 
However, manual fire fighting activities 
often can control and extinguish slowly 
developing fires before an automatic fire 
suppression system is actuated. In 
addition, fires that are controlled or 
extinguished by automatic systems 
require a certain amount of manual 
response. Also, some areas of the plant 
do not warrant the installation of 
automatic fire suppression systems. 
Manual response is the only fire 
suppression available for these areas; 
thus, it is important that manual fire 
fighting capability be present in all 
areas of the plant, and that standpipe 
and hose stations be located throughout 
the plant. The standpipe and hose 
stations are to be located so that at least 
one effective hose stream can be 
brought to bear at any location in the 
plant containing or presenting a hazard 
to structures, systems, or components 
important to safety. They are to be 
supplied from the fire water supply 
system except for those inside 
containment, which may be connected 
to other reliable water supplies if a 
separate penetration into containment 

· cannot be made for fire water service 
needs. 

Comment Resolution 

Several commenters suggested adding 
a sentence reading "Standpipe and hose 
stations are not required if sufficient 
justification can be provided that 
adequate fire protection features have 
been provided to account for a given fire 
area." This suggestion was rejected. The 
staff has taken the position that the 
minimum requirements are that at least 
one effective hose stream that will be 
able to reach any location that contains 
or could present an exposure fire hazard 
to the safety-related equipment. The 
Commission concluded that no analyses 
can identify hazards so carefully that 
this minimum requirement can be 
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further reduced. 

E. Hydrostatic Hose Test Technical 
Basis. Fire hoses should be 
hydrostatically tested periodically to 
ensure that they will not rupture during 
use. The requirement for a minimum test 
pressure of 300 psi comes from 
·NFPA 1962-1979 (National Fire Protection 

Association Standard for Care, Use and 

Maintenance of Fire Hose I ncludlng 

Connections and Nozzles, 1979 Edition 
* of N FPA 196 2), a nation ally recognized 

consensus standard. This standard 

contains other guidance for the use and 

care of fire hose that most Industries 

find useful. 

Comment Resolution 
Many commenters pointed out the 

erroneous usage of the term "service 
pressure" rather than "operating 
pressure" in this require~ent. ~he . 
intended meaning for this reqmrement 1s 
that all hoses would be tested at a 
pressure greater than the maximum 
pressure found in the fire protection 
water distribution systems. The correct 
terminology is "operating pressure." The 
rule has been so changed. In addition, 
the staff added a specific minimum test 
pressure requirement of 300 psi to meet 
the NFPA standard. 

One commenter also pointed out that 
· hoses should be inspected for mildew, 
rot, cuts, or other damage. Although this 
is a valid comment, it is not an 
unresolved issue with any licensee so it 
need not be covered by this rule. In 
addition, such inspections are already 
being performed in accordance with the 
plant's Technical Specificaitons. . 

F. Automatic Fire Detection Technical 
Basis. The requirement that automatic 
fire detection systems be installed in all 
areas that contain safe shutdown or 
safety-related systems or components 
follows generally accepted fire 
protection practice. Installation of such 
fire detection capability is independent 
of any requirements for automatic or 
manual fire suppression capability in an 
area. The purpose of these detection 
systems is to give early warning o_f fire 
conditions in an area so that the fire 
brigade can initiate prompt actions to 
minimize fire damage within the plant. 

Comment Resolution 
Many commenters suggested that the 

words "automatic fire detection 
capability" be substituted for 
"automatic fire detection systems" on 
the basis that, as worded, the 
requirements are too limiting. They 
stated that an automatic sprinkler 
system with appropriate alarm check 
valves and central alarm features 
provides acceptable detection/ alar~ing 
capability. Several commenters clmmed 

*Correction 46 FR 44734 

that a separate detection system is not 
needed in areas covered by sprinkler 
systems equipped with fusible link 
sprinkler heads. A fusible link has a 
time delay before it actuates. However, 
more importantly, a smoldering 
localized fire that could do damage may 
not generate enough heat to melt the 
fusible link. While we do not disagree 
that the alarm from an automatic fire 
suppression system serves as 
notification that a fire exists, we 
concluded that the minimum 
requirement for a separate fire detection 
system in all such areas should be 
retained. The fire hazards analysis may 
call for a separate suppression system, 
but this would be in addition to the fire 
detection system. 

G. Protection of Safe Shutdown 
Capability Technical Basis. The 
objective for the protection of safe 
shutdown capability is to ensure that at 
least one means of achieving and 
maintaining safe shutdown conditions 
will remain available during and after 
any postulated fire in the plant. Because 
it is not possible to predict the specific 
conditions under which fires may occur 
and propagate, the design basis 
protective features are specified rather 
than the design basis fire. Three 
different means for protecting the safe 
shutdown capability outside of 
containment are acceptable. The first 
means is separation of redundant safe 
shutdown trains and associated circuits 
by means of 3-hour fire rated barriers. 
The second means is a combination of 
separation of redundant safe shutdown 
trains and associated circuits by a 1-
hour fire rated barrier and automatic fire 
suppression and detection capability for 
both redundant trains. The third means, 
which may be used only when 
redundant trains and associated circuits 
are separated by 20 feet or more of clear 
space, requires automatic fire 
suppression and detection systems in 
the area. An alternative or dedicated 
safe shutdown capability independent of 
the fire area is required if fire protection 
for safe shutdown capability cannot be 
provided as outlined above. For cables 
and equipment needed for safe 
shutdown located inside of noninerted 
containments, a lesser degree of fire 
protection is permitted because 
transient exposure fires are less likely 
inside containment during plant 
operation. Section 111.M, "Fire Barriers," 
discusses the technical basis for the 3-
hour barrier, and Section 111.L, 
"Alternative and Dedicated Shutdown 
Capability," discusses the technical 
basis for safe shutdown capability. · 

Comment Resolution 

Many commenters suggested that the 
first paragraph be changed slightly and 

the rest of this section deleted. The 
basis for their contention is that.the rule 
should state simply the requirement to 
protect cables or equipment of systems 
necessary for safe shutdown of the plant 
and leave specific implementation 
details in some other type of document. 

We have modified this section by 
removing the listing of considerations, 
deleting Table I, and revising the 
wording to provide clarification. 

H. Fire Brigade. 
I. fire Brigade Training Technical 

Basis. Most modern indlistrfal plants . 
with replacement cost values 
approaching those of a modern nuclear 
powered electric generating station have 
a full-tirne fully equipped fire 
department, including motorized fire 
apparatus. Because of the reduced 
severity of fire hazards i_n a nuclear 
generating station as compared to a 
manufacturing plant, the Commissiori 
believes that it is not necessary to 
mandate a fully staffed fire department. 
However, manual fire response 
capability is required at a nuclear plant · 
and a properly equipped and fully 
trained fire brigade will satisfy this 
need. The Commission has determined 
that a brigade of five persons constitutes 
the minimum size sufficient ·to perform 
the actions that may be required by the 
brigade during the fire and to provide 
some margin for unanticipated events. 1 

Similarly, the training requirements 
listed are considered the minimum 
needed to ensure that the fire brigade 
will be able to function: effectively 
during a fire emergency. 

The proposed rule required emergency 
breathing apparatus without specifying 
the number of such pieces of apparatus. 
The rule has been modified to specify 
the personnel for whom such apparatus 
is to be provided and to specify reserve 
air requirements. 

H. Fire Brigade-Comment 
Resolution. Many commenters suggested 
changing this requirement to a simple 
statement that a trained and equipped, 
nominal size, site fire brigade of five 
persons be provided on each shift unless 
a lesser number is jusUfied. This 
recommended change was rejected by 
the Commission for the reasons· stated 
in the Technical Basis. · 

Some commenters objected to the 
exclusion of the shift supervisor from . 
the fire brigade. The commenters felt 
that the shift supervisor should go to the 
fire and provide the benefit of his . · 
expertise and authority. The rule would 
not prevent this. However, the shift 
supervisor may have to go elsewhere 
duripg th,e course of a fire that adversely 

1 This is discussed at length in the NRC slafrs 
"Evaluation of Minimum Fire Brigade Shift Size", 
dated June 8, 1979; copies are available from David 
P. Notley, Office of Standards Development, U.S, 
Nuclear Regulatory Commission, Washington, D.C. 
20555. 
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affects plant operation. The fire brigade battery supplies are to be provided in all 
leader must stay with the fire brigade· ai:eas needed for operation of safe 
and be assigned no other shutdown equipment and in il,CCess and 
responsibilities during a fire emergency, egress routes thereto. The reasoning 
therefore, the shift supervisor inust be behind the requirement for an 8-hour 
excluded from membership on the fire battery power supply is that there can 
brigade. - be a great deal of other activity during a 

I. Fire Brigade Training-Comment fire emergency and operators involved 
Resolution. Many ciommenters have , in safe plant shutdown should not also 
stated that NRC used unnecessary detail have to be co'nc~rned with lighting in the 
in spelling out specific requirements for area. The small cost differential 
classroom.instruction, fire fighting between 2-hour supply and the 
practice, and fire drills. Some substantial additional protection 
commenters felt that these requirements afforded by the 8-hour supply does not _ 
were more detailed than anything the warrant reducing thi~ requirement. The 
Commission has published with regard Commission has _decided to require an 8-
to operator training. The Commission hour battery power supply in all areas 
here points out-that most of the needed for·operation of safe shutdown 
investigations of the TMI accident equipment and in access and egress .... 
identified inadequately trained routes. 
operators as an· important factor and K. Administrative -~ontrols Technical 
that work is now being done in this Basis. The fire protection program uses 
area. The fact is not that the training administrative controls for fire · 
requirements spelled out here for the fire prevention and prefire 'planning. The 
brigade members are excessive when · items listed in this section are generally 
compared to tra_ining requirements for accepted Within the fire protection 
reactor operatqrs, but that fire brigade community as·m.inimum req.uirements 
training is further along in development, for an effective administration of the fire 
and training paraqieters that are protection program. Controls are placed 
essential to a comprehensive program on the storage and use of combustible 
have been identified. · materials to reduce the fire loading· in 

J. Emergency Lighting Technical . . safety-related areas and on ignition 
Basis. Emergency lighting is required in sources to avoid careless operations. 
all .nuclear po\\'.er plants. Battery- Procedures are used to control actions 
powered lights \4/ith capacities of 1 1

/~ to to be taken by individuals who discover 
2 hours is usually sufficient for a fire and by the fire brigade for the 
emergency egress. However, the postfire development of preplanned fire fighting 
emergency lighting requirements in a strategies and actual fire fighting 
nuclear pow~r .plant are of a different techniques. 
kind. The need isfor lighting that aids Comment Resolution 
the access to equipment and 
components that must be manually Many commenters stated that this· 
operated-by plant personnel to effect requirement was much too detailed for a 
safe-ell!I_It, shutdown during pla.n~ . regulation. Some stated that the 
emerg·~ncies. Because such activ11Ies requirements should apply only to those 
may exte11d over a considerable period areas having safe. shutdown equipment. 
of time both during and after the fire, it Other commenters stated that a simple 
is prudent to provide 8-hour battery statement that administrative 
emergency lighting capability to allow procedures should be established to 
sufficient time.for normal lighting to be control the various fire hazards 
restored with a margin for unanticipated throughout the plant was sufficient, and 
events: that the details could be spelled out in a 

regulatory guide or some other similar 
Comment Resolution document. . . 

Many commenters stated that the Minor changes have been made in the 
requirement for emergency lighting is · wording of this requirement for 
overly restrictive in three specific.s: first, clarification. 
that emergency lighting is unnecessary L. Alternative and Dedicated _ 
in many of the designated areas; second, Shutdown Capability. . 
that the requirement for sealed beam or Technical Basis. In some locations 
fluorescent units is overly restrictive; (such as the cable spreading room] 
third, that the requirement for individual · within operating nuclear power plants, it 
a-hour battery power supply is is not always possible or practicable to 
excessive. Three comm.enters protect redundant safe shutdown 
recommended a 2-hour battery power systems against adverse effects of fire or 
supply; five commenters recommended a fire suppression activities only through 
plant-specific power supply; and one the use of fire ·protection features 
commenter recommended that there 'be because the redundant safe shutdown 
no permanent installation. systems in a given fire area are too close 

These suggestions have been accepted to each other. Alternative shutdown 
in part. Lighting units with 8-hour capability has usually been r!)quired to 

be independent of the control room, 
cable spreading room, switchgear rooms 
and cable riser areas because redundant 
systems in these areas are not 
adequately separated. When plant -
modifications to provide alternative 
shutdown systems are extensive, a 
dedicated system that ii; essentially a 
minimum capability safe shutdown train 
and is independent of those already 
existing may be provided. This minimum 
capability is required to maintain the 
process variables within those values 
predicted for a loss of offsite power. The 
case of loss of offsite power is assumed 
because fires in certain circumstances 
(e.g., electrical distribution systemr,) 
could cause or be related to such a loss. 
Fire damage to cold shutdown capability 
is limited to damage that can be 
repaired within 72 hours to provide a 
margin in achieving cold shutdown 
conditions. Consideration is given to 
associated circuits because most plants 
were not designed with this concept in 
mind. Should either the alternative or 
dedicated capability be required to 
function because of a fire, it must not be 
disabled by fire damage to associated 
circuits.·Also, this capability does not 
have to meet the single failure criterion 
because it is only one of.several levels 
of defense. Seismic Category I criteria is 
not imposed because fires that would 
require the installation of alternative or 
dedicated shutdown capability are not 
seismically induced. 

Comment Resolution 
Many of the commenters stated that 

this requirement exceeded the scope of· 
Appendix R by defining alternative 
shutdown requirements. They stated 
that the time requirements are excessive 
and sµould be dropped. They also 
contend that this regulation does not 
take into account the many plant 
reviews being conducted under the 
Systematic Evaluation Program (SEP]. 

It is generally understood that.cold 
shutdown is the ultimate safe shutdown 
condition and that, for each fire area, 
different means may be used and may 
be necessary to ~chieve cold shutdown. 
Because a fire in certain areas at some 
plants would have the capability of 
disabling i;ystems required to achieve 
both hot and cold shutdown, it is 
necessary to specify the minimum 
capability and time requirement for each 
condition necessary to achieve safe 
shutdown. We agree that evaluations 
being made under the Systematic 
Evaluation Program (SEP] may also call 
for alternative or dedicated shutdown 
capability for reasons other than fire 
protection. For example, seismic, 
flooding, or emergency core cooling 
requirements resulting from the SEP may 
require additional modifications. Each 
licensee should be aware of the status of 
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the SEP so that the requirements 
resulting from SEP can be effectively 
integrated with those relating to fire 
protection to the extent possible. 
However, the Commission has decided 
that the modifications required to 
complete the fire protection program 
should not be deferred until the SEP 
review is completed. · 

M. Fire Barriers. 
Technical Basis. The best fire 

protection for redundant trains of safe 
shutdown systems is separation by 
unpierced fire barriers-walls and 
ceiling-floor assemblies. Because these 
barriers are passive fire protection .. 
features, they are inherently reliable 
provided they are properly installed and 
maintained. Fire barriers have been 
used successfully for many years to 
subdivide large potential fire losses into 
smaller, more acceptable risks. Even fire 
barriers with openings have successfully 
interrupted the progress of many fires 
provided the openings were properly 
protected by fire doors or other 
acceptable means. 

Fire barriers are "rated" for fire 
resistance by being exposed to a 
"standard test fire". This standard test 
fire is defined by the American Society 
for Testing and Materials in ASTN E- -
119, "Standard for Fire Resistance of 
Building Materials." Fire barriers are 
commonly rated as having a fire 
resistance of from 1 to 8 hours. Most 
"Improved Risk" or "Highly Protected 
Risk" (as classified by insurance 
carriers) industrial properties in the 
United States require fire barriers to 
have a resistance rating of 2 to 4 hours. 

While a nuclear power plant ha.s a 
low fire load, the potential 
consequences of fire are serious. 
Therefore, the Commission has selected 
3 hours * as an acceptable 

minimum fire resistance rating for fire· 
barriers separating redundant trains for 
safe shutdown systems. This will give 
ample time for automatic and manual 
fire suppression activities to control any 
potential fire and for safe shutdown · 
activities to properly control the reactor. 
Many operating plants, or plants that 
are already built but that are not yet 
operating, have both trains of safe 
shutdown equipment located in close . 
proximity and a single fire could 
damage or destroy the functional 
capability of both redundant trains. If 
specific plant conditions preclude the 
installation of a 3-hour fire barrier to 
separate the redundant trains, a 1-hour 
fire barrier and automatic fire 
suppression system for each redundant 
train will be considered the equivalent 
of 3-hour barrier. 

If the 1-hour fire barrier and automatic 
fire suppression for each redundant 
train cannot be provided because of 
plant-specific conditions, alternative or 
dedicated shutdowns capability will be 

required to ensure safe shutdown 
capability. The use of a 1-hour barrier in 
conjunction with automatic fire 
suppression and detection capability for 
each redundant train of safe shutdown 
equipment is based on the following 
considerations. Automatic suppression 
is required to ensure prompt, effective 
application of s_uppressant to a fire that 
could endanger safe shutdown 
capability. The activation.of an 
automatic fire detection or suppression 
system does not occur until sufficient 
smoke or heat has been developed by 
the fire. Therefore, the Commission is 
requiring a 1-hour barrier to ensure that 
fire damage will be limited to one train 
until the.fire is extinguished. 

These requirements have now been 
incorporated in Section III.G, "Fire 
Protection of Safety Functions." 

Comment Resolution 
Several commenters made a number 

of suggestions of an editorial nature. 
One suggestion was to add "or unless 
other fire protection features have been 
provided to ensure equivalent 
protection" in the first paragraph, where 
three-hour rated fire barriers were 
stipulated unless a lower rating was 
justified by the fire hazards analysis. 
The Commission feels that this adds 
nothing in the way of clarification and 
the suggestion was not adopted. The 
second paragraph requires that 
structural steel forming a part of or 
supporting any fire barrier have a fire 
resistance equivalent to that required of 
the barrier. An example was given of 
metal lath and plaster covering as being 
one means of providing equivalent 
protection. Several cmpmenters stated 
that they thought this was too narrow 
and would be interpreted by some 
people as the only acceptable method 
permitted. Since the example seemed to 
be confusing, a decision has been made 
to eliminate it. Other comments to the 
effect that the. requirem!!nt wi:is 
excessively restrictive with regard to 
fire barrier penetrations, including fire 
doors and their associated frames and 
hardware, arid ventilation systems have 
been acted upon by the staff and the 
requirement, as it had affected these 
items, was deleted. · 

N. Fire Barrier Cable Penetration Seal 
Qualification. 

Technical Basis. Unpierced fire 
barriers offer the best protection for 
separating redundant trains of safety
related or sa'fe shutdown equipment. 
However, these barriers must be pierced 
for both control.and power cables. 
These penetrations must be sealed to 
achieve a_ deg·ree of fire resistance 
equivalent to that required of the.barrier 
that is pierced. ASTM Standard E-119 is 

*Correction 46 FR 44734 

the national consensus standard used 
for,testing and rating these cable 
penetration seals. Since the cables 
conduct the heat through the barrier, 
and since the cable insulation is 
combustible, the acceptance criteria of 
the ASTM Standard E-119 relating to 
temperature on the unexposed side must 
be appropriately modified. 

Comment Resolution 
Some commenters suggested that this 

entire section be deleted and replaced 
with the following two sentences: 
"Penetration seals shall provide the 
equivalent protection which is required 
of the fire barrier. Evaluation of the 
penetration seals based upon a design 
review and relevant test data or 
qualification tests may be made." The 
commenters felt that sufficient test data 
are available to permit evaluation of 
design requirements without full-scale 
mockup testing and that many of the 
items spelled out in the regulation, such 
as the water hose· stream test, were too 
detailed and did not bei'ong in the 
regulation. The Commjssion has 
reconsidered this issue and revised the 
rule to (a) require the use of 
noncombustible materials only in the 
construction of fire barrier penetration 
seals, (b) require fire barrier penetration 
seals to be qualified by test; and (c) 
require such tests to satisfy certain . 
acceptance criteria. · 

0. Fire Doors. 
Technical Basis. Door openings in fire 

walls constitute another breach that 
must be protected. Fire doors that have 
been tested and rated for certain fire 
exposures are installed to protect these 
openings. Fire doors frequently fail to 
protect the openings in which they are 
installed because they are not fully 
closed. Various methods are available to 
licensees to ensure that fire doors are in 
proper operating condition and that they 
will be closed during a fire. These 
options are listed in Appendix R. 

Commen.t Resolution 
Many commenters stated that this 

requirement is too detailed and should 
be deleted. Minor editorial changes have 
been made in order tci more clearly state 
the requirements. 

P. Reactor Coolant Pump Lubrication 
System. ·. 

Technical Basis. Each reactor coolant 
pump motor assembly typically contains 
140 to 220 gallons of lube oil. Oil leaking 
from some portions of the lube oil 
system may come in contact with 
surfaces that are hot enough to ignite the 
oil. The resulting fire could be large, and 
access to the fire would be delayed 
because of the time required to enter the 
containment. Containent air temperature 
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would in~rease, severe localized 
environments would develop in the area 
of the fire, and a large amount of smoke · 
would be generated. These conditions . 
could affect operability of safety-related 
equipment inside containment. 
Therefore, an oil collection system is 
necessary to confine any oil discharged 
due to Ieadkage or failure of the 
lubrication system and to prevent it 
from becoming a fire hazard by draining 
it to a safe location. These occurrences 
could be random or could be. seismically 
induced because the existing lube oil · 
system piping and oil collection systems 
may not be designed to withstand a 
design basis seimic event. 

Appendix A to BTP APCSB 9.5-1 
states that for operating plants, 
"postulated fires or fire protection 
system failures need not be considered · 
concurrent with other plant accidents or 
the most severe natural phenomer,a." 
The basis for that statement is two fold. 
First, nuclear power plants are massive 
structures, and essential services are 
designed to withstand earthquakes and 
other natural phenomena. Second, the 
history 'of many fires associated with 
recent earthquakes have been 
evaluated. These evaluations showed 
that such fires ·usually are due to failure 
of piping or tanks of flammable gasses 
or liquids such as municipal natural gas 
distribution systems or gasoline storage 
and/or dispensing stations. Where such 
potential fll'e hazards exist in nuclear 
power plants (e.g., hydrogen for 
generator cooling, or oil fuel for the 
emergency diesel generator or station 
space heating boilers) they are designed 
and installed to withstand the damagi11g 
effects of various natural phenomena, 
and other· spei;ial fire protection features 
are proyided as necessary. However, 
General Design Criterion 2 Design Bases 
for Protection Against Natural 
Phenomena requires that structures, 
systems, and ·components important to 
safety be designed to withstand the 
effects. of earthquakes without loss of 
capability to perform their safety 
function. Regulatory Guide 1.29, 
"Seismfo Design Classification," 
describes an acceptable method for 
identifying and classifying those 
features of light-water-cooled nuclear 
power plants that should be designed to 
withstand the effects of the Safe 
Shut~own Earthquake. In this guide, 
paragraph C.1 applies to systems that 
are required to remain functional to . 
ensure heat removal capability; 
paragraph C.2 applies to systems that.do 
not have to remain frunctional for that 
purpose, b~t whose failure could reduce 
the functioning of those systems covered 
by paragraph C.1. The reactor coolant 

pump oil collection system is covered by 
paragraph C.2 because its function is 
required to protect safety-related 
systems rather than to perform a safety 
function. Because the failure of the oil 
collection system for a seismically 
induced oil fire should not prevent a 
safety-related system from performing 
its safety function (Regulatory Guide · 
1.29, "Seismic Design Classification," 
paragraph C.2}, the oil collection system 
should be designed, engineered, and 
installed so that its failure will not lead 
to a fire affecting safety-related 
equipment as a result of an earthquake. 

The proposed rule permitted two · 
alternatives-an oil collection system or 
an automatic fire suppression system. 
We have deleted the alternative of the 
suppression system because · 
unacceptable damage may result to the 
safety-related systems from the burning 
of oil before the suppression system is. 
actuated·and because the fire water ' 
supply system is not designed to . 
withstand seismic events: In addition, 
these pumps are located within the 
biological shield inside containment, 
'therefore, timely fire brigade action 
would be difficult if the suppression 
system malfunctions; Further, if the 
suppression system becomes inoperable . 
during operation, a fire watch or patrol 
cannot f:!nter the area during operation. 

Comment Resolution 

A number of commenters suggested 
thatthis section is too detailed and 
should be substantially modified. This 
requirement was changed to delete the 
option of protecting the reactor coolant 
pump lubrication system with an 
automatic fire suppression system. We 
have modified the rule to 'indicate that 
the requirement that the oil collection 
system be designed to provide 
reasonable assurance that it will 
withstand the Safe Shutdown · 
Earthquake can be met by satisfying 
paragraph C.2. of Regulatory Guide 1.29, · 
"Seismic Design Classification;" as 
described above. 

Q. Associated Circuits. 
Technical Basis. When considering 

the consequences of.a fire in a given fire 
area during the evaluation of safe 
shutdown capabilities of a plant, the 
staff must be able to conclude that one 
train of equipment that can be used 
immediately to bring the reactor to a hot 
shutdown condition remains unaffected 
by that fire. The staff must a.Iso be able 
to conclude that damage to one train of 
equipment used for achieving cold 
shutdown will be limited so that the 
equipment can be 'returned to· an 
operable condition within 72 hours. (See 
Technical Basis for Section III.G; · 
"Protection of Safe Shutdown 

Capability.") In the fire hazards analysis 
for a plant, the equipment relied upon to 
perform both functions must be 
identified for each fire area. It follows 
tha't any associated non-safety circuits 
in the fire area that could adversely 
affect the identified shutdown 
equipment by feeding back potentially 
disabling conditions (e.g., hot shorts or 
shorts to ground) to the power supplies 
or control circuits of that equipment 
must also be evaluated. Of course such 
disabling conditions must be prevented 
to provide assurance that the identified. 
safe shutdown equipment will function 
as designed. These requirements have 
now been incorporated in Section III.L, 
"Alternative and Dedicated Shutdown 
Capability:'' 

Comment Resolution 

Many commenters stated that this 
requirement should be deleted because 
many older plant designs did not 
consider associated circuits and this is, 
therefore, a new design requirement. 
The commenters felt that the analysis 
that wiU be required to satisfy this 
requirement will be both long and 
complicated and the requirement should 
therefore· be deleted. 

The Commission rejected these · · 
suggestions for the following reasons. 

1. Virtually all of the fire protection 
modifications made tci date have been 
required to c·orrect deficiencies that 
resulted from lack of consideration of 
certain specific items during initial 
design and construction. 

2. The Browns Ferry fire showed the 
necessity of diyisional separation of the 
associated circuit of the control cables 
to prevent the disabling of safety 
systems by a single fire. This has been 
discussed with licensees during 
evaluations of alternative and dedicated 
shutdown capability and is necessary to 
ensure that safe shutdown systems will 
be able to function properly in the event 
of fire. 

3. The staff considers incomplete any 
fire hazard analysis that does not 
consider the effects of fire damage to 
circuits that are associated with safe 
shutdown systems. 

As indicated above, as a result of the 
comments received on this issue, it is 
unclear that associated circuits have in 
fact been.adequately considered by 
licensees in their reviews using the 
guidance of Appendix A to BTP APCSB 
9.5-1. To ensure that the associated 
circuits are considered, all operating 
nuclear power plants will be required to 
,meet the requirements of Section III.G of 
Appendix R. 
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General Comments Resolution: 
Several commenters contended that 

Commission regulations mandate that 
an adjudicatory hearing be conducted 
prior.to a final decision. One commenter 
labeled the regulation an "order" within 
the meaning of the Administrative 
Procedure Act (5 U.S.C. 551(6)) (APA) 
and asserted that 10 CFR 2.204 of the 
Commission's regulations, "Order for 
Modification of License," applies to this 
rulemaking proceeding. 

The Commission disagrees with these 
comments. A "rule" is defined in the 
APA to mean "the whole or a part of an 
agency statement of general or 
particular applicability and future effect 
,designed to implement * · * * or 
prescribe law or policy* * *" (5 U.S.C. 
.551(4)). The agency action questioned 
here is clearly one that treats similarly 
situated licensees equally and that 
prescribes future conduct or 
requirements. For those licensees who 
have not already provided an equivalent 
level of fire protection, certain specific 
fire protection features are required. 
Var.ious of these requirements would 
apply to approximately 40 facilities. The 
commenter's characterizat;on of the rule 
as an order, along with the assertion 
that 10 CFR 2.204 mandates a hearing 
before the rule becomes final is 
incorrect. On its face, that regulation 
(which does grant a hearing right) 
applies only to Commission orders that 
modify a license. 2 It does not apply to 
requirements promulgated through a 
rulemaking action conducted in 
accordance with the requirements of 
applicable law. 

Several commenters contended that 
the environmental impact had not been 
adequately addressed. One commenter, 
citing the requirements in Section III.A 
of Appendix R for two water supplies 
and two separate redundant sections as 
examples of requirements involving 
environmental issues, contended that 
the Commission relied upon its stafrs 
"unsupported determination that, 
pursuant to 10 CFR § 51.5(d), an 
environmental impact statement, 
appraisal, or negative declaration is not 
required." The Commission ha,s 
considered Section III.A and has further 
considered the remaining requirements 
of Appendix R and remains convinced 
that the regulati,ons are not substantive 
IWld are insignificant from the standpoint 
ofenvironmental impact. 

One commenter suggested that all 
plants ,be required to install dedicated 

'It should also be noted that § 2,204 is codified in 
Subpart B of'lo CFR Part 2. The scope of Subpart B 
is specifically limited to "cases initiated by the staff 
• .. • •. to impose requirements by order on a 
licenaee" (10 CFR Z.ZOO(a)). (Emphaela·supplied.J 

shutdown capability. The Commission 
does not agree. We believe that the 
Commission's overall fire protection 
program involving extensive·plant
specific fire protection mocijfications 
that are based on guidance set forth in 
Branch Technical Position BTP APCSB 
9.5-i and its Appendix A and the · 
specific requirements of Appendix R to 
resolve disputed issues provide 
adequate fire protection. 

One commenter stated that. the 
ambiguity of the proposed regulation 
with regard to critical items requires .. 
that it be renoticed. The commenter 
referenced three portions of the 
proposed Appendix, R ·as:examples of 
such ambiguity. They were Section d'I.G, 
Section III.N, and Section III.Q .. We have 
reviewed these examples; 

In reference to the first example, the 
commenter stated that the first,· 
paragraph of Section III.Gidentifies· 
alternative shutdown capability as an. 
optional protective feature and that 
paragraph III.G.2.c then identifies 
alternative shutdown capability as a . 
minimum fire protection feature. We do 
not agree with this statement. The first 
paragraph of Section III.G identifies 
alternative shutdown capability as one 
option in a combination of fire 
protection features for a specific 'fire 
area. Paragraph III.G.3 indicates when 
this option should be used. 

In reference to'the second example, 
the commenter stated that Section III.N · 
requires a pressure differ.ential across 
the test specimen during the testing of 
fire barrier penetration seals but fails to 
define the pressure differential. This 
comment is incorrect. The pressure 
differential called for by the Proposed 
provision was the ma.ximum. pressure · 
differential that the barrier would 
experience in the specific plalit 
installation. In any event, the 
requirement for pressure differential 
during such testing has been deleted 
siIJce only noncombustible material is 
now being used for ·such seals. 

In reference to the third example, the 
commenter sta:ted that Section III.Q is 
totally lacking in definition. We do not 
agree. Footnote 6 references Regulatory 
Guide 1.75 and IEEE Std 384-1974. The · 
latter document is a commonly used 
industry standard that defines 
associated circuits and provides 
guidance for ensuring that such circuits 
do not compromise the independence of 
the shutdown circuits they 11re · · 
associated with. 

Based on the above examples and our 
review of the other provisions of ~he 
proposed rule, we do not believe that 
the rule as proposed was.ambiguous so 
as to require renoticing. Moreover, it 
should be noted that, based.on other 

comments received on the proposed 
regulations, other commenters . : 
demonstrated a thorough understanding 
of the proposed requirements. · . · · 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy · 
Reorganization Act of 1974, as amended, 
and Sections 552 and 553 of Title 5 of the 
United States Code, notice is hereby . 
given that the following amendments to 
Title 10, Chapter I, Code of Federal .· 
_Regulations, Part 50, are pubiished .as a 
document iml:>ject to codification: . , 

45 FR 76968 
Published 11 /21/80 
Effective 2/4/81 

Criteria and Procedures 
for Determining, El/gibllity 
for Access to or Control 
Over Special Nuclear Mater/of. 

See Part 11 Statements of Consideration · 

46 FR 20153 
Published 5/4/81 
Effective 5/4/81 

10 CFR Part 50 

Codes and Standards for Nuclear· 
Power Plants 

AGENCY: Nuclear Regula'tory . 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory' 
Commission is amending-its.regul!itions . 
to incorporate by reference new 
addenda of the ASME Boiler and 
Pressure Vessel Code. The sections.of 
the AS¥E Code being incorporated· . , 
provide rules for the construction of 
nuclear power plant components and ,, 
specify requirements for inservice 
inspectiqn of those componEJ~ts. • · , . 
Adoption of these ilmendme'i1ts perip.its 
the use of'improved methods for. ' . ' 
construction and' inservice inii'pection of 
nuclear power plants~ · · · -

EFFECTIVE DATES: May 4. 1981: · 

FOR FURTHER INFORMATION CONTACT:. 
Mr. E. Baker, Office of Standards · · · · 
Dev.elopme!].t, U.S. Nuclea_r REJgulat'ory ,_ . 
Commission, Washington, D.C. 20555, 
Phone 301-443-5999.. · · 

·SUPPLEMENTARY INFORMATION:' On 
December 31, 1980, the Nuclear · 
Regulatory Commis~ion published in the .. 
Federal Register (45 FR 86500) proposed . 
amendments to its regulation, 10 CFR 
Part 50, O'Domestic Ucertsing. of 
Production and Utilization Facilities." 
The proposed amendments revised 
§ 50.55a to incorporate by reference the 
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Winter-:1978 Addenda and the Summer 
1979 Addenda to Section III, Division 1, · 
"Rules for the Construction of Nuclear · · 

·Power Plant-Components," of the ASME 
Boiler and Pressure Vessel'Code and 
Section XI. "Inservice Inspection cif 
Nuclear Power Pla'nt Components," of 
the ASME Code. 

Interested person were invited to 
submit written comm.ents for 
consideration in connection with the 
proposed amendment by February 17, 
1981. No comments were received. The 
Commission has adopted the proposed 
amendment with a minor editorial 
revision to accommodate the 
incorporation by reference of the ASME 
Code. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter 1, Code 
of Federal- Regulations, Part 50 are 
published as a document subject to 
codifica lion. 

46 FR 28838 

Published 5/29/81 

Effective 5/29/81 

10 CFR Part SO . 

Emergency Planning; Correction. 

AGENCY:-Nuclear Regulatory· 
CommiBBion; 
ACTION: F"mal rule: correction. 

SUIIIIARY:' The Commission is making 
two minor·corrections to its emergency · 
·planning rules that appeared in the 
Federal Register of Tuesday, August 19,' 
1980 [45 FR 55402). The two corrections 
are designed to bring the language of the 
rule into conformity with the · · 
Commission's intent. 
EFFECTIVI! DAT£ May 29, 1981, 
FOR FURTHl!R INF'OIIIIATIUN CONTACT: 
Mark E. Chapko. Attorney, Office of the 
General Counsel. U.S. Nuclear 
Regulatory Commission. Washington. 
DC 20555, 202.«i4-3Z24, · 
SUPPU!lll!NTAAY INFORMATION: In 
approving the text of the final rules on 
emergency. planning on July 23, 1980, the 
Commission gave considerable attention. 
to whether the overall standard to be 
used in judging emergency preparedness 
should be "whether the state of onsite · 
and offsite emergency preparedness 
provides reasonable assurance that 
appropriate protective measures can 
and will be. taken in the event of a 
radiological emergency" or some other 
standard. See SECY-80-275, Encl.Bat 1, 
Vol. 14 of Administrative Record of 

Emergency Planning Rulemaking (PR-50 
(44 FR 75167)) [emphasis added]. After 
extensive debate, the Commission 
settled upon "adequate" instead of 
·"appropriate." The final rule, with two 
inadvertent exceptions, reflects that 
change. 45 FR 55402 (August 19, 1960), 
Transcript of July 23, 1980 Meeting, 20-
48 (Vol. 9 of Record. supra). As the 
record makes clear, the Commission 
specifically intended in its public 
deliberations that the word 
"appropriate" was to be changed · 
accordingly, especially in the rules. Id. 
-at 47-48, 123-124. Indeed, the 
Supplementary Information ·uses the 
intended formulation "adequate 
protective measures" with respect .to 
both new licenses and gperating 
facilities in describing the final rules. 45 
FR at 55403. However, one passage in 10 
CFR 50.54(s)(2) [45 FR at 55410) and one 
passage in Appendix E, § m [45 FR at. 
55411) had been inadvertently 
overlooked in editing the final rule for 
publication last July. These minor· 
corrections will conform the passages 
notedtotiiecommiasion's intent by 
replacing. "appropriate" with "adequate" 
in the-phrase- "reasonable assurance
that . . . protective measures can and 
will be taken" in·10 CFR 50.54 and 
making a similar chapge in Appendix E; 
§ UL 

Because the change is of a minor 
nature to conform the rules to the 
Commission's intent as stated in the 
public record of the rulemaking and 
does not signal any change in the 
standards· applied under the rule or any 
oth:er change in NRC practice, the 
Commission finds good cause to publish 
the rule without advance notice and 
public comment thereon 88 unnecessary._ 
For the same reasons, these corrections 
shall be effective as a final ruie upon 
publication in the Federal.Register. 

Accordingly, plll'SUant to the Atomic 
Energy Act of 1954, as amended. the 
Energy Reorganization Act of 1974, as 
amended, and sections 552 and 553 of 
Title· 5 of the United States Code, the 
following amendments to Title 10, 
Chapter I,. Code of Federal Regulati~ns, 
Part 50, are published as documents 
subject to codification. 

46 FR 44734 

Published 9/8/81 

Effective 9/8/81 

10 CFR Part 50 

Fire Protection Rule; Corrections 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule, corrections. 

SUMMARY: In a final rule regarding fire 
protection published in the Federal 
Register on November 19, 1960, the 
Commission added a new I 50.48 and 
Appendix R to 10 CFR Part 50. Several 
errors appeared in that notice requiring 
correction. This notice corrects the· 
errors and republishes the corrected text 
of affected sections. 
EFFECTIVE DATE: September 8, 1981. 
FOR FURTHER INFORMATION CONTACT: 
David P. Notley, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington. 
D.C. 20555, .phone 301-443-5946. 
SUPPLEMENTARY INFORMATION: In a final 
rule published in the Federal Register on 
November 19, 1960 (45 FR 76602), the 
Commission added a new fire protection 
rule to its power reactor safety 
regulations. The rule was in two parts, a 
new § 50.48 in 10 CFR Part 50, and a 
new Appendix R to 10 CFR Part 50. The 
Federal Register notice announcing this 
rule contained several nonsubstantive 
errors requiring correction, including an 
apparent duplication of§ 50.48 resulting 
from an earlier notice. This notice · 
effects the required corrections. 

46 FR 51718 
Published 10/22/81 
Effective 10/22/81 for Sections 2.744(11), 
2.790(dl(1), 73.2(jjJ and (II), and 73.21(11), 
lb) and (cll11. All remaining sections will 
be effective on 1/20/82. 

Protection of Unclassified Safeguards 
Information 

See Part 73 Statements of Consideration 

46 FR 58484 
Published 12/2/81 
Effective 1 /4/82 

10 CFR Part 50 

Interim Requirements Related to 
Hydrogen Control 

AGENCY: Nucle.ar Regulatory 
Commission. 
ACT.ION: Final roie. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to require inerted containment 
atmospheres, and additionally, both 
hydrogen recombiner capability to 
reduce the likelihood of venting 
radioactive gases following an accident 
and the provision of high point vents in 
the primary coolant system. The inerting 

· requirement applies only to·boiling 
water nuclear power reactors with 
either Mark I or Mark II type 
containments; the requirement for 
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hydrogeri recombiner capability applies 
to light-water nuclear po_wer reactors 
that rely upon purge/repressurization 
systems as the primary means of 
hydrogen control; the requirement for 
the provision of high point vents applies 
to all light-water nuclear power 
reactors. 
EFFECTIVE DATE: January 4, 1982, 

FOR FURTHE:1 INFORMATION CONTAC,: 
Morton R. Fleishman, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, telephone 301-443-5981. 
SUPPLEMENTARY INFORMATION: On 
October 2, 1980, the Nuclear Regulatory 
Commission published in the Federal 
Register (45 FR 65466) a notice of 
proposed· rulemaking on "Interim 
Requirements Related to Hydrogen 
Control and Certain Degraded Core 
Considerations" (Interim Rule) inviting 
written comments or suggestions on the · 
proposed rule by November 3, 1980. The 
notice concerned proposed amendments 
to 10 CFR Part 50, "Domestic Licensing 
of Production and Utilization Facilities," 
to improve hydrogen management in 
light-water reactor facilities and to 
provide specific design and other 
requirements to mitigate the 
consequences of accidents resulting in a 
degraded reactor core. 

Thirty-five persons submitted 
comments regarding the proposed 
amendments. Although the comment 
period was scheduled to expire on 
November 3, 1980, comments received 
subsequent to that date have been 
considered, with the latest comment 
letter being dated February 9, 1981. The 
comments are part of the public record 
and may be examined and copied in the 
Commission's Public Docu.ment Room at 
17:ii !·, ;:,tree! NW., Washington, D.C. A 
summary of the comments along with a 
comment analysis and a value/impact 
assessment are also available for 
inspection and copying in the Public 
Document Room. 

These comments have been carefully 
reviewed and evaluated during 
preparation of this final rule. The final 
rule contains revisions to the proposed 
rule that reflect these comments. The 
commenter& were about equally divided 
between those in favor of and those 
opposed to publishing the interim 
amendments. Whether or not the 
commenter favored p,ublishing a final 
rule, additional detailed comments were 
generally provided on specific aspects of 
the proposed amendments. 

The NRC's Office of Nuclear Reactor 
Regulation sent a letter on September 5, 
1980 to all nuclear power plant 
licensees, applicants and construction 
permit holders providing a "Preliminary 
Clarification of the TMI Action Plan 
Requirements." This was followed by a 

series of four regional meetings, noticed 
by publication in the Federal Register on 
September 12, 1980 (45 FR 60508) and 
held during the week of September 22, 
1980, in order to provide a more detailed 
explanation of the requirements and to 
obtain industry comments. Based on the 
discussions at the meetings and other 
comments received, the NRC revised 
the requirements and notified the 
applicants, licensees and construction 
permit holders to this effect by a letter 
dated October 31, 1980. The letter and 
revised requirements are included in 
l\'UREG--0736, "Clarification of TMI 
Action Plan Reguirements." 1 

On May 13, 1981, the Commission 
published in the Federal Register (48 FR 
26491) a notice of proposed rulemaking 
which proposed licensing requirements 
for pending operating license 
applications (OL'Rule). The proposed 
OL Rule was based upon the 
requirements described in NUREG--0737 
and includes, among others. many of the 
requirements originally included in the 
proposed Interim Rule published in 
October 1980, 

Items originally proposed in the 
Interim Rule were: 

1. Inerting of Mark I and II boiling 
water reactors (BWRs). 

2. Design analyses for Mark III BWRs 
and pressurized water reactors (PWRs). 

3. Dedicated hydrogen control 
penetrations. 

4. Hydrogen recombiner capability. 
5. High point vents 
6. Post-accident protection of safety 

equipment and areas 
7. In-plant iodine instrumentation 
8. Post-accident sampling 
9. Leakage integrity outside 

containment 
10. Accident monitoring 

instrumentation 
11. Detection of inadequate core 

cooling 
12. Training to mitigate d!]graded core 

accidents 
Of the above list, all except items 1, 2 

and 4 were included in the proposed OL 
Rule and have been appropriately 
revised to reflect the comments received 
during the comment period on the 
proposed Interim Rule. Hence, those 
items included in the OL Rule have been 
deleted from this Interim Rule except for 
item 5 (High point vents). Item 5, while 
previously included in the OL Rule was 
felt to be primarily hydrogen related and 
thus more appropriately included in this 
Interim Rule. Those public comments 
received pertaining to the remaining OL 
Rule items will not be discussed here. 

'Copies of this report may be obtained from GPO 
Salea Program, Division of Technical lnfonnatlon 
·and Document Control, U.S.C. Nuclear Re!lllfatory 
Commiulon. Waahlngton. D.C. 21DS55. 

All of the public comments may be 
examined and copied in the 
Commission's Public Document Room 
along with the response to the 
comments (SECY 81-245, "Interim 
Amendments to 10 CFR Part 50 Related 
to Hydrogen Control and Certain 
Degraded Core Considerations"), 

The final Interim Rule contains 
revisions to the proposed Interim Rule 
that reflect all of the applicable 
comments including those (a) given in 
response to the notice of proposed 
rulemaking, and (b) generated during the 
regional meetings and in response to the 
clarification letters of September 5, 1980, 
and October 31, 1980. 

Before discussing the comments and 
the specific revisions resulting from the 
comments, it should be noted that, while 
I 50.44 has applied only to light-water 
nuclear power with zircaloy fuel 
cladding, the new amendments in the 
Interim Rule are not as limited and 
apply to light-water nuclear power 
reactors with either stainless steel.or 
zircaloy fuel cladding. The Commission 
will be considering further modification 
of I 50.44 during the long-term 
rulemaking effort relative to 
consideration of degraded or melted 
cores in safety regulation. Part of this 
long-term rulemaking will involve a 
thorough reevaluation of hydrogen 
generation and control. In the interim, 
the Commission wishes to leave in placE 
the existing provisions of I 50.44 
because of the requirements for dealing 
with design basis accidents. These 
include, for example, requiring: 

1. Th~ capability for measuring 
hydrogen concentrations in 
containment. 

2. The capability for ensuring a mixed 
atmosphere in containment. 

3. The capability for controlling 
combustible gas concentrations in 
containment following a postulated 
LOCA. 

4. The capabU~ to deal with 
hydrogen from radiolytic decomposition 
of the reactor coolant and the corrosion 
of metals. (These have release 
characteristics that differ from those 
associated with metal-water reaction.) 

5. That the combustible gas control 
systems conform with the gen_eral 
requirements of Criteria 41, 42 and 43 of 
Appendix A of 10 CFR Part 50. 

Several commenter& have expressed 
concern that the various ruelmakings 
currently-being pursued by NRC should 
be integrated, i.e., safety goal, degraded 
core considerations, minimum 
engineered safety features, siting and 
emergency planning. The NRC shares 
this concern. On October 15, 1980, the 
Executive Director for Operations 
established a Degraded Cooling Steering 
Group to coordinate degraded cooling 
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and related rules. This group has 
completed its work and prepared a plan 
to ensure future integration of these 
activities. 

Numerous commenters have 
questioned many of the implementation 
dates specified in the rule, indicating 

. that they cannot be met for a variety of 
reasons, such as procurement lead time, 
need for the design studies, availability 
of acceptable equipment, etc. The staff 
agrees with these comments and has 
made appropriate changes to the 
implementation dates. 

Inerting of Mark I and n BWRs 
[§ 50.44(c)(3)!i)) 

Some commenters, particularly those 
associated with Mark I boiling water 
reactors (BWRs), questioned the 
advisability of requiring inerting of 
containments and suggested that other 
hydrogen control options be permitted. 
This issue has been extensively. 
reviewed and discussed among the 

· Commission, NRC staff and industry 
participants. Numerous reports and 
letters have been written and many 
meetings held in order to thoroughly air 
the issue. Considerjng the information 
previously developed, the Commission 
continues to believe that it would be 
prudent, pending completion of the long 
term rulemaking on degraded core 
cooling, to require that all Mark I and II 
BWR containments be provided with an 
inerted·atmosph~re during normal 
operatjons. However, one utility 
(Vermont Yankee) has recently 
expressed a renewed interest In 
providing a hydrogen control system, 
other than preinerting, for its facility. 
Two possible options, post-accident 
inerting and a deliberate ignition 
system, could be considered for the 
Marki containment of this facility. The 
Commisllion has not received any 
specific proposal or analyses for either 
of these hydrogen control systems. Thus, 
it is concluded that, absent any 
proposed and justified alternative; 
preinerting is required for Mark I BWRs. 
If Vermont Yankee (or others) propose 
an· alternative system backed up by 
suitable tests and analyses, the 
Commission will review it. If found 
acceptable, the alternative systems 
would be permitted, either by 
subsequent amendment or exemption to 
this section. 

The proposed rule's deadline for 
installation of inerting systems has been 
extended to account for delay in 
publication of a final rule. The rule has 

. also been changed to clarify that .the 
paragraph applies only to Mark I and II 
BWRs. 

Hydrogen Recombiner Capability· 
(I 50.44(c)(3)(il)) 

Several commenters have 

recommended that the proposed 
§ 50.44(c)(3)(ii) be modified to allow the 
use of alternate means-0f hydrogen 
control, such as internal recombiners, 
rather than to restrict the rule to 
external recombiners. The proposed rule 
was not intended to preclude this 
alternative. In fact, if internal 
recombiners were present before or will 
be installed in the future, this section of 
the rule would not apply since purge/ . 
_repressurization systems would_not be 
the primary "means for combustible gas 
control. This section of the rule only 
applies to facilities that rely _upon purge/ 
repressurization systems as the pritnary 
means of controlling combustible gases 
following a LOCA. Based on existing 
§ 50.44, all facilities must have either 
internal or external recombiners or 
purge/repressurization systems for 
controlling combustible gases following 
a LOCA. For those BWRs which are 
"inerted and which rely upon purge/ 
repressurization for combustible gas 
control, the intent of the rule is to 
require that they·be provided with·either 
internal recombiners or the capability to 
install external recombiners. 

It should also be noted that this 
section of the rule does not require 
actual installation of.external 
recombiners; rather, it requires only the 
capability for installation. To avoid 
confusion, the rule has been clarified to 
indicate that internal recombiners are 
an acce_ptable alternative to the · 
installation of external recomblner 
capability. 

High Point Vents in Reactor Coolant 
System [ § 50.44(c)(3)ill) J 

A number of c·ommenters have 
remarked that there is no justification 
for applying the single failure criterion 
to the design of the high poirit vents. 
Furthermore, It has been suggested that 
th~ negat1\'.e aspects of the high point 
vents have not been adequately 
considered and that, in fact, the vents 
may increase the risk to the public. 

In response to these comments, the 
single failure criterion requirement has 
been deleted; however, one aspect of the 
criterion has been retained, namely, that 
a single failure within the power and 
control parts of the reactor coolant vent 
system should not prevent isolation of 
the entire vent system when required. 
Also a sentence has been added to 
require that the use of the high point 
vents not "aggravate the challenge to 
the containment or the course of the 
accident." Finally, the Interim Rule has 
been revised· to relax the 
implementation date, in response to 
comments received at regional meetings 
with industry In September 1980. 

Regulatory Flexibility Act 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule will not, if promulgated, have a 
significant economic impact on a · 
substantial number of small entities. 
This rule affects only the licensing and 
operation of nuclear power plants. The 
companies that own these plants do not 
fall within the scope of the definition of 
"small entities" set forth in the 
Regulatory Flexibility Act or the Small 
Business Size Standards set out in 
regulations issued by the Small Business 

. Administration at 13 CFR Part 121. Since 
these companies are dominant in their 
service areas, this rule does not fall 
within the purview of the Act. 

Accordingly, notice is hereby given 
that, pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and section 553 of Title 5 of the United 
States Code, the following amendments 
to 10 CFR Part 50 are published as a 
document subject to codification. 

46 FR 63031 
Published 12/30/81 
Effective 12/30/81 

10 CFR Part 50 

Emergency Planning and 
Preparedness for Production and 
Utlllzatlon Facllltles 

AGENCY: Nucleaf Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission Is making 
two changes to its emergency planning 
regulations. The change to 10 CFR Part 
50, Appendix E delays the date by which 
prompt public notification systems ~ust 
be operational around all nuclear power 
plants. The change to § 50.54 clarifies 
the language of the rule to conform with 
the Commission's Intent at th!J time of 
promulgation. 
EFFECTIVE DATE: December 30, 1981. 
FOR FURTHER INFORMATION CONTACT: 
Michael T. Jamgochian, Human Factors 
Branch, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555 
(telephone 301-443-5942). 
SUPPLEMENTARY INFORMATION: 

I. The Amendment to 10 CFR Part 50, 
AppendixE 

On August 19, 1980, the NRC 
published a revised em.ergency planning 
regulation which became effective on 
November 3, 1980. The rule required · 
licensees to demonstra\e, among other 
things, by July 1, 1981: 
"that administrative end physical means 
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haye been-,established for alerting and· 
providing prompt instructions to the public 
within the plume exposure pathway EPZ. The 
design objective 11hall be to have the 
capability to essentially complete the initial 
notification of the public within the plume 
exposure pathway EPZ within about 15 
minutes." 

On August 11, .1981, the Commission 
discuBSed possible actions because . · 
licensees failed to comply with the July . 
1, 1981 requirement contained in 10 CFR 
50.47(b}(5} and 10 CFR. 50, Appendix E, 
SectionlV.D.3. The licensees' failure to 
meet the July 1, 1981 date was atbibuted 
to unforeseen difficulties and · · 
uncertainties surrounding the design, · 
procurement and installation of the · 
proinpt notification ·systems. 

At the August 11, 1981 meeting, the . · 
Commission approved publication of a· . 
proposed rule change which would : 
provide an extension of the July .1, 1981 
date .to February 1, 1982. (See 48 FR 
46587). That Fede~al Register notice . . .. 
requested public comment during a 30-
day period ending October 21, 1981. 

To date, comments have been · · 
received from four NRC licensees, five 
individuals or organizations In the 
nuclear Industry, one from the general . 
public, three from environmental · · 
organµ:ations, one from a mass transit 
system director, and one from a State 
governor. The comments received from 
the general public and froni the 
environmental organizations were . . 
against delaying the implementation · 
date to February 1982. The letters from 
the other commenters generally agree 
with i:,xtending the implementation date 
along with additional suggestions.· 

One suggested modification to the 
proposed rule change, which bas been 
accepted and included in these final · 
amendments, is not to eliminate the 
four-month period for ·correction of any 
deficiencies identified during the initial 
testing of the prompt notification · 
system. The Commission now believes 
that. the elimination of this four-month . 
period would be inconsistent with the 
need to perform a reasonable test of the 
system and make any needed changes 
as indicated by the test results. The 
enclosed effective regulation 
Incorporates this concept. The . 
Installation date, however, remains . 
February 1, 1982, and any licensee not . 
completing the installation by that date 
would be subject to enforcement action. 

After evaluating all public comment 
letters received, the Commission has 
decided to publish, as immediately ·· 
effective, a fmal rule change to 10 CFR . 
Part 50, Appendix E whic.h will delay the 
implementation date for the prompt · 
public notification systems from July 1, 
1981 to February 1, 1982. · 

This decision Is based on a 
recognition that emergency plans and 
preparedneBS have significantly 
improved within the last year at and 
around every nuclear power plant site. 
This significant improvement has been 
confirmed by NRC teams who have · 
visited a number of plant sites to 
evaluate the licensees' compliance with 
the upgraded emergency planning 
regulations .of August 1980. In addition; 
the Federal Emergency Management 
Agency (FEMA} and the NRC have 
monitored numerous nuclear emergency 
exercises Involving State and local · · 
governments and the licensees, and · 
again have witneBSed a significant 
improvement on onsite and offsite 
emergency preparedness. . . 

The decision to delay the · . 
implementation data is also based on 
the recognition that there exist . . 
customary warning systems (police, . 
radio, telephone) which are viewpd aa 
sufficiently effective In many postulated 
accident scenarios. In view of the above, 
the Commission finds that there exists 
sufficient reason to believe that . 
appropriate protective measures can 
and will be taken for the protection of 
the health and safety of the public in the 
event of a radiological emergency during 
the extended time period for . 
compliance. 

D. The Amendment to 10 CFR 50.54 

Additionally, 10 CFR 50.54(1!}(2), 
currently requires that, 
"For operating power reactors, the licensee, 
State, and-local emergency response plans 
shell be implemented by April 1, 1981, except 
as provided in Section IV.D.3 of Appendix E 
of this part If after April 1, 1981, the NRC 
finds that the state of emergency 
preparedness does not provide reasonable 
assurance that adequate protective measures 
can and will be taken in the event of a 
radiological emergency and If the deficiencies 
are not corrected within four months of that · 
finding, the Commission will determine 
whether the reactor shell be shut down witil 
such deficiencies are remedied or whether 
other enforcement action is appropriate." 

. . . 
Uhas come to the Commission's 

attention that because this section of the 
regulation was written as one 
paragraph, it can be interpreted to mean 
that the four-month period for the 
correction of emergency preparedness 
deficiencies does not apply to "Section 
IV.D.3 of Appendix E.'' · 

This ia a misinterpretation of the 
CommiBBion's intent, which was that the 
four-month period la to apply to any 
deficiencies identified In the emergency 
plans. The Commission is therefore 
.modifying§ 50.54(a)(2} to more clearly 
reflect that Intent The four-month · 
period provided in I 50.54(s)(2), will not 
apply to any licensee for the installation 
and initial teat of the public notification 
system by February 1, 1982. If a licensee 
is not in compliance with thia 
requirement for installation and testing 
by February 1, 1982, the Commission 
will consider taking appropriate 
enforcement actions promptly at that 
time. In determining appropriate 
enforcement action to initiate, the 
Commission will take into accourit. 
among other factors, the demonstrated 
diligence of the licensee In attempting to 
fulfill the prompt public notification 
capability requirement. The Commission 
will consider whether the licensee has. · 
kept the NRC informed of the steps that 
it has taken, when those steps were · 
taken and any significant problems 
encoll!ltered, and the updated timetable 
which the licensee expects will be met 
in achieving full compliance with the 
prompt public notification capability 
requirements. The four-month period 
will, however, apply to correction of 
deficiencies identified during the initial 
teat of the prompt public notification 
systems aa well as those deficiencies 
discovered thereafter. 

Because the amendment to 
§ 50.54(s)(2) is interpretative and oh 
minor nature, simply resolving an 
ambiguity in the rules to the · 
Commisaion's intended meaning at the 
.me of promulgation, the Commission 

finds good cause to dispense with 
advance notice and opportunity for 
public comment thereon aa unneceBBary, 
For this reason, this change shall be 
effective as a final rule on December·30, 
1981. 

Likewise, the Commission is 
publishing the final amendments to 10 
CFR Part 50, Appendix E (extending the 
implementation date for the installation 
of a prompt public notification system)
as effective immediately upon 
publication, pursuant to 5 U.S.C. 
553[d)(l), since the rule is expected to 
relieve the obligation of certain 
licensees with respect to the present 
July 1, 1981 deadline for operational 
public notification systems. In that 
regard; the Commission notes that the 
final rule, when effective, will be 
applied to ongoing licensing proceedings 
now pending and ~o issues or 
contentions therein. Union of Concerned 
Scientists v. AEC, 499 F. 2d 1069 [D.C. 
Cir.1974). . 
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Regulatory Flexibility Act Statement 
· Pursuant to the Regulatory Flexibility 

Act of 1980, Pub. L. 96-354, the NRC has 
determined: (1) That the delaying of the 
implementation date for the prompt 
public notification systems will not have 
a significant economic impact on a 
substantial number of small entities, 
pursuant to the Regulatory Flexibility 
Act of1980, section 805[b) and (2) that 
the rule change to§ lro,54(s)(2) is not 
subject to the provisions of the 
Regulatory Flexibility Act of 1980, 
because the Commission has determined 
pursuant to 5 U.S.C. 553 that a notice of 
proposed rulemaking for I 50.54 (s)(2) 
need not be issued and that the rule may 
be promulgated in final form and 
become effective on December 30, 1981. 

·Paperwork Reduction Act Statement 

Pursuant to the provisions of the 
Paperwork Reduction Act of 1980 (Pub. 
L. 96-511), the NRC has made a 
determinatiQn thet this final rule does 
not impose new recordkeeping, 
information collection. or reporting 
requirements.· · 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy · 
Reorganization Act of 1974, as amended. 
and section 553 of title· 5 of the United 
~tales Code, the following amendments 
to 10 CFR Part 50 are published as 
documents subject to codification: 

46 FR 63033 

Published 12/30/81 
Effecti~e 12/30/81 

10 cm Part so · 
Reporting, Recordkeeplng, and 
Application Requlrementa; Approval 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule •. 

SUMMARY: The Nuclear Regulatory 
Commission Is amending ita regulations 
on the domestic licensing of production 
and utilization facilities to Indicate 
Office of Management and Budget 
approval of the information collection 
requirements contained In the 
regulations. This action Is required by 
the Paperwork Reduction Act of 1980, 
EFFECTIVII DATE: December 30, 1981, 
FOR FURTHER INFORMATION CONTACT: 

Steve Scott. Chief, Document 
Management Branch, Division of 
Technical Information and Document 
Control, Office of Administration, 
Telephone: (301) 492-8585. 

SUPFLEMENTARY INFORMATION: The 
Paperwork Reduction Act of 1980 (Pub. 
L. 96-511; 44 U.S.C. Chapter 35) 
transferred the responsibility for 
approving the information collection 
requirements imposed by the Nuclear 
Regulatory Commission (NRC) on the 
public from the General Accounting 
Office [GAO) to the Office of 
Management and Budget (0MB). The 
Act req~es that each existing 
Information collection requirement be 
reapproved by 0MB as existing GAO · 
clearances expire. This requirement 
applies to the application. 
recordkeeplng, and reporting 
requirements contained In NRC 
regulations. 

On October 30, 1981, the NRC 
obtained 0MB reapproval for the 
information collection requirements 
contained In 10 CFR Part 50. This 
amendment adds a new § 50.8 to Part 50 
setting out the 0MB approval number, 
the expiration date of the current . 
approval, and a list of sections within 
Part 50 that contain an approved 
infe>rmation collection requlremenL This 
amendment also removes the note 
concemfns the expired GAO clearance 
that follows § 50.110, 

Because this is a nonsubstantive 
amendment dealing with a minor 
procedural matter, good cause exists for 

· finding that the notice and comment 
procedures of the Administrative 
Procedure Act (5 U.S.C. 553) are 
unnecessary and for maldna the 
amendment effective December 30, 1981. 

Under the Atomic Energy Act of 1954, 
as amended, the Energy Reorganization 
Act of 1974, as amended, and 5 U.S.C. 
5S2 and 553, the following amendments 
to 10 CFR Part 50 are published as a 
document subject to codificatio~ 

46 FR 63208 
Published 12/31/81 
Effective 2/1 /82 

10 CFR Part 50 

Codes and Standards for Nuclear 
Power Plants; ASME Boller and 
Pressure Vessel Code; Incorporation 
by Reference 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTION: Final rule. 

SUMMARY: The Commission ls emending 
Its regulations to incorporate by 
reference new addenda of the ASME 
Boller and Pressure Vessel Code. The 
sections of the ASME Code being 
Incorporated provide rules for the 
construction of nuclear power plant 

components and specify requirements 
for inservice Inspection of those 
components. Adoption of these 
amendments will permit the use of 
improved methods for construction and 
inservice inspection of nuclear power 
plants. 
EFFECTIVI DATE: February 1, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Mr. E. Baker, Office of Nuclear 
Regulatory Research, U.S. Nudear 
Regulatory Commission, Washington, 
D.C. 20555, Telephone (301) 443-5892. 
~UPPLEMENTARY INFORMATION: On July 
27, 1981 the Nuclear Regulatory . . 
Commission published in the Federal · 
Register (46 FR 38374) proposed 
amendments to its regulation. 10 CFR 
Part 50, ''Domestic Licensing of 
Production and Utilization.Facilities." 
The proposed amendments revised 
I 50.55a to incorporate by reference the· 
Winter 1979 Addenda, 1980 Edition, 
Summer 1980 Addenda, and the Winter 
1980 Addenda of section m and the 
Winter 1979 Addenda, the 1980 Edition, 
and the Winter 1980 Addenda to section 
XI of the ASME Boiler and Pressure 
Vessel Code. 

The incorporation of ihe new edition 
and addenda does not change any of the 
previous supplementary requirements . 
included in the regulation. Until the 
ASME Code adds current requirements 
for inspecting the residual heat remo\ .11 
and emergency core cooling systems, the 
regulation will continue to requve that 
these systems be inspected to the 
provisions cited in§ 50.55a[b)(2)(iv). 

One comment was received on the 
proposed rule. It recommended that 
§ 50.55a(b)(2)(i) be revised to reflect the 
updated incorporation by reference of 
the ASME Boiler and Pressure Vessel 
Code, as stated in § 50.55a(b)(2). The 
reason given for recommending the 
revision was that § 50.55a(b)[2)(i) was 
being interpreted as prohibiting the use 
of addenda that were published and · 
incorporated subsequent to the Summer 

· 1978 Addenda to the 1977 Edition of the 
code. 

As a result of the comment the title 
an~ the body of§ 50.55a(b)(2)[i) were 
editorally revised to clarify them. 

Some of the changes effected in the 
addenda which are Incorporated 
through the adoption of the amendments 
are: 

1. Section XI require~ that a system 
hydrostatic ·test be performed after all 
lnservice repairs and replacements to 
Class 1 systems and components. 

2, Section m requires that there be 
some method of remotely monitoring the 
position of pressure relief devices. 

3. Both sections m and XI allow the 
practical exam, required for 
Nondestructive Examination (NDE) 
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qualification, to be given by the 
American Society for Nondestructive 
Testing (ASNT) rather than the 

: employer. · 
4. Section m 'requires that licensees 

meet the requirements of the national 
standard. ANSI/ ASME N626.3-1979 
"Qualification an~ Duties of Personnel 
Engaged in ASME Boiler and Pressure 
Vessel Code, Section Ill, Divisions 1 and 
2, Certifying Activities." 

Interested person were invited to 
submit written comments for 
consideration in connection with the 
proposed amendment by September·10, 
1981. One editorial comment was · 
received and the paragraphs addressing 
the effective edition end addenda of the 

, ASME Code were added to the 
;preamble in'response to the·comnient. 
:The Commission hes adopted the 
proposed amendment with a minor 
editorial revision to accommodate the 
incorporation by reference of the ASME 
Code. 

Paperwork Reduction Act Statement 
The recordkeeplng requirements 

contained in this Regulation have been 
approved by the Office of Management 
and Budget; 0MB approval No. 31SO:- · 
0011. 

Regulatory Flexibility Certlfication 
In accordance with the Regulatory. 

. Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule .will not have a significant 
economic Impact on a substantial·. · 
number of small entities. This rule 
affects only the licensing and operation 
of'nuclear power plants. The companies 
that own these plants do not fall within 
the scope of the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration at 13 CFR Part 121. Since 
these companies are dominant in their 
service areas, this rule does not fall 
within the PW'.View of the Act. 

Pursua,nt.to the Atomic Energy Act of 
1954, as amended, the Energy. . 
Reorganizat.ion Act of 1974, as amended. 
and.sections 552 and 553 of title 5 of the 
United Stat.es Code, the followlng 
amendments to Title 10; Chapter 1, Code 
of Federal Regulations, Part 50 are 
published as a document subject to 
codification. 

47 FR 2286 
Published 1/15/82 
Effective 1 /15/82 

Licensing Requirements for Pending 
Construction Permit and 
Manufacturing License Applications 

See Part 2 Statements of Consideration 

47 FR 4497 

Published 2/1/82 

10 CfR Part 50 

Ucenslng Requirements for Pending 
Construqtlon Pennn and 
Manufacturing Ucmse AppDcaUona 

Corrections 

In FR Doc. 82-117~ appearing on page 
2286, in the issue of Friday, January 15; 
198%, make· the following changes: 
. 1. OD pap 2301, third cohmm. 

I 50.34(f}, fifth and sixth lines, delete 
"(insert effective date of amendmentf' 
and insert "(February 18,.1982)"; and in 
the seventh line, ...... (h}{1r ahoukl' 
read ... * * (f){1)". 

2. On page 2302, first column, .. 
I 50.34(f), fifth line, ... • · • (bl • • , -
should read •• • • {f) • • -; ihird 
column, Ii 50.34(f)(1)(xii), fourth liiae, 
"" • • (b) • • *" should re~"* • • 00 
* ~ *"; and th.e third Dile of 
§ 50.34(f}(1)(xii)(B), ... • * (b} • • ·- . 
should read .... • • {f) • '*. -

3. On page 2303, aecond. collUDD, 
i 50.34(f)(2)(x1-eleventh line, insert the 
following after "testing"; "under ATWS 
conditiom need''. 

4. On page 2304, third column, 
I 50.34(f)(3)(v), eighteenth lµie from the 
top, insert "(B)" in front of "(1)". 

47 FR 11651 

Published 3/18/82 
Effective 5/17 /82 

·Correction 47 FR 15569 

10 CFR Part 50. 

Rule To ·Require Applicants To 
Evaluate Differences From the 
Standard Review Plan 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: ·The Nuclear Regulatory . 
Commi.ssion (NRC) is issuing a rule that 
will require future applicants for 
operating licenses, construction perm.its, 
manufacturing licenses, and preliminary 
or .final· design approvals for standard 
plaI1ts to identify and evaluate . · ·· 
differences from the acceptance criteria 
of the applicable revision of the · . 
Standard Review Plan (SRP) as part o~ 
the technical information to be . 
submitted as part of an application. The 
SRP was originally issued in 1975 as· · 
NUREG-75/087; it describes an 
acceptable basis and criteria for · 
conclusions presented in a staff Safety 
Evaluation Report (SER) for an 

application. The,most recent revision to 
the SRP was Issued in September 1981. 
The pmpose of this rule la to tmproye 
the efficiency and effectivene88 of NRC 
safety re.viewa. 
EFFECTIVE DATE: May 17, 1982. 
ADDRESS: Copies of the rule and related. 

· background material are available for · 
inspection at the Commlaalon'e Public 

·Document Room at 1717 H Street, N.W., 
Washington. D.C. Single copiee may be 
obtained on request from the U.S. · 
Nuclear Regulatory Commission, 
Wash.iDgton, D.C. 20555, Attention: 
Document Control · 
FOR FUATHER'INFORMATION CONTACT: 
Robert L·Tedesco, Assistant Director 
for Licensing, Division of IJcensing, 
Office of Nuclear Reactor Regulation, 
U.S. Nuclear Regulatory Commission, 
Washingto~ D.C. 20555 (301) 492-7425. 
SUPPLEMENTARV INFORMATION: On 
October 91·1980, the NRC published in 
the Federal Register (45 FR 67099) a 
Notice of Proposed Rulemaldng that 
would require all commercial nuclear 
power plant licensees and applicants to 
document and evaluate differencea from 
the Standard Revi~w Plan (SRP). 

. Interested persons were Invited to · 
submit written comments to the 
Secretary of the Commluion by 
November 24, 1980. Numerous comments 
were received. After consideration of 
the comments and other factors 
involved, the Commission baa amended 
the requirements ae published for public 
comment by limiting their applicability 
to nuclear power plant applications 
docketed after the effective date of the 
r.ule •. 

The majority of the comments on the 
proposed rule (1) questioned the time 
permitted to comply with the 
requirements of the rule in consideration 
of the slgnlflcant short-term impact on 
engineering resources, (2) questioned the 
applicability of the requirements to · · 
operating reactors, and (3) questioned 
why pending applications for . 
construction perm.its should be eubject 
to significantly different documentation 
requirements that similarly sltu!!ted 
pending applications for operating 
licenses. · · 

To allow further consideration of 
these comments, the Commission has 
decided to exclude operating reactors 
and pending applice.tione for operating 
licenses from the requirements of the 
rule, at this time. The pending operating 
license applicants have proceeded far 
enough in the licensing proces11 that the 
application of the rule at this time CQuld 
delay licensing decisions. Further, 
excluding the operatin.g reactor11 and 
pending operating licen~e applicants 

· will significantly reduce the impact on 
available short-term engineering 
resources. In addition, the Commission· 
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bad decided to exclude pending 
applications for construction permits 
and manufacturing licenses docketed 
prior to the effective date of the rule, 
since the evaluation required of these · 

. applications could add significantly fo 
the length of their licensing process · . 
while the evaluation could be performed 
later at the operating license review . 
stage without this disadvantage. The . 
Commission ls also clarifying that the 
requirement, oI the rule are explicitly 
applicable to new applications for 
preliminary and final design approvab 
of standard plants and that applicants 
for these approvals must evaluate their 
application against the SRP. In the · 
proposed rule, such ~quirements for 
standard plant applications were · 
Implicit in that it was proposed to 
include all CP and OL applications 
(including those referencing standard 
plant approvals) within the scope of the 
rule. The Commission bas decided that 
the requirements for standard plant, · 
should be explicit to avoid any 

· misunderstanding on thll point. 
In adopting this rule, the CommiHfon 

wishes to make it clear that it does not 
intend to elevate the statue of the SRP to 
that of a regulation. 'I]\e SRP ill not a 
regulation and compliance with It is not 
required. The SRP acceptance criteria 
are intended by the staff to provide one 
way, but not necessarily the only way, 
of complying with the Commiaalon'11 
regulations. The purpose of this rule ill to 
require applicants to identify differences 
from the SRP acceptance criteria and to 
evaluate bow the proposed alternatives 
to the SRP criteria provide an 
acceptable method of complying with 
the Commisslon'a regulations. This will 
lead to improved efficiency and 
effectiveness of NRC aafety reviews. 

The Commission will publish for · 
public comment any guidance 
documents the staff intends to use to 
implement the rule. 

Paperwork Reduction Act ~view 

. · The rule will be submitted to the 
Office of Management and Budget for 
clearance of the application 
requirements as required by the 
Paperwork Reduction Act (P.O. 9&-911), 
The SFF-83, "Request for Clearance,!' 
Supporting Statement. and related 
documentation submitted to 0MB will 
_be avallable"for public Inspection and 
copying in the NRC Public Document 
Room at 1717H Street NW.,. 
Washington, D.C. zosss. 

Pursuant to the Atomic Energy Action 
of 1954, as amended, the Enersy 
_Reorg~-~~~:8~~!1 ~~~~ 1974, a, amended, 
the Section 552 and 553, -Title s of the 
United States Code, the following rule le 
published for codification. · · 

; 47 FR 13750 
Published 3/31/82 
Effective Date - See Part 2 

E/imlnf]tion of Review of F!nonciol · 
Q'!ollf1cotlons of Electric Utilities in 

P
L,censlng H.~o.tlngs For Nuclear Power 

fonts 

See Part 2 Statements of Consideration 

·47 FR 15569 
Published 4/12/82 

10 CFR Part 50 

Rule to Require Applicants to Evaluate 
Differences From the Standard Review 
Plan; Correction · 

AGENCY: Nuclear Regulatory 
Commission-. , 
ACTION: Final ~le; correction. 

SUMMARY: On March 18, 1982, the 
Commission published in the Federal 
Register (47 FR 11651) a final rule to 
require certain applicants and licensees 
under 10 CFR Part SO to ~valuate 
differ:ences from the Standard Review 
Plan (SRP). That document contained 
errors which are corrected by this 
document. · · · 
FOR FURTHER INFORMATION CONTACT: 
John D. Plu'lipe, Chief, Rules and 
Procedures Branch: Division of Rules 
and Records, Office of Administration. 
U.S. Nuclear Regulatory Commission. 
Washington, D.C. 20555, Telephone: 
(301) 492-7086 

Sw.+l,.EIIENJ'AIIY INFOIUIATION: In FR 
Doc. 82-7425, appearing at 47 FR 11651, 
March 18, 1982, make the following 
corrections on page 11652: 

1. Amendatory instruction number 1 
and the authority citation for 10 CFR 
Part SO are corrected to read as follows: 

1. The authority citation for Part 50 is 
re~ieed to read as follows: 

Authority: Secs. 103, tot, 1111, 1111!, 183, 188, 
68 Stat. 938. 937, 1M8. 953, 954, 955, 958. &11 

amended (42 U.S.C. 2133, 2134, zzot, 223z. · 
2233, 2239): leCII. .2D1, 2n2, 208, 88 StaL 1243; 
1244, 1246 (42 U.S.C. 5841, 5M2. 5848). unleu 
otherwise noted. :. 

Sec. 50.711 also i111aed under NC, tZZ. 68 
StaL 9S9 (42 U.S.C. ZJ.52). Seel. 50.80-50.81 
al8o inuechmder sac, tat. ea Stal 854, as 
amended (42 U.S.C. 2234). Sec:i 50.lOO-SO.tOZ 
issued under NC. tN. Ill Stat 955 (42 U.S.C. 
2236}. 

For the p1UpCJ9N ol eec. 223,· 81 Stat. 858. u 
amended (4.2 u.s.c. 2273), II so.io (a), (b). 
and (c), SOM.~ 6MB, &O.N, and50JKJ{a) 
are iuued under NC. 181.b, • StaL N8, u · 
amended (4.2 U.S.C. 2Z01(b)): II 50.10 (b] and 
(c) and 50.54 are iallU8d Wider oec. 181i, 118 
Stat. lH9, u amended (U U.S.C. zml{I)]; and 
II 50.SS(e), &0.59(b), 50.70, 50.71, 50.n; and 
50.78 are issued under sec. 1610. 88 Stat. 950, 

as amended (4% U.S.C. Z201(o)). 

2. In amendatory instruction number 2 
and in new pal'agraph I 50.34(1), the -
paragraph letter designation ill corrected 
to read I S0.34(g). · . 

,47 FR 19512 · 
Published 5/6/82 
Effective 5/6/82 

10 CFR Part 50 

Emergency Plannlng and 
Preparedness for Research and Teot 

. Reactors: Extension of Submittal 
Datea. . . 

AG~Y: Nuclear Reguiatory 
Commission. 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory · 
Commission is amending its regulations 
in order to: (1) Increase the thermal · 
power level threshold for the submittal 
of emergency plans from 500 kilowatts 
thermal to 2 megawatts thermal, (2) 
Extend ~e s~bmission date for 
emergency plans for those facilities . 
having power levels of 2 megawatts and . 
above to four months after the effective 
date of the rule and (3) Require all 
research and test reactors below z. 
megawatts thermal to submit emergency 
plane by November 3, 1982. 1 The · 
increase in thermal power level ·: 
threshold for the submittal of emergency 
plans more accurately reflects the power 
level at which the potential for any 
significant oft'site consequences exist. 
The effect of the.final amendment would 
be that affected licensees are provided 
sufficient time to prepare upgraded 
emergency plans. 

EFFECTIVE DATE May 6, 1982. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth B. Per'ldns, Acting Chief, 
Incident Response and Development 
Branch. Division of Emergency . 
Preparedness, Office ·of Inspection and 
Enforcement. U.S. Nuclear Regulatory · 
Commission, Washington. D.C. 20565 

· ffelephone: 301-492-7361); 

SUPPLEMENTARY iNFORMATION: 

''111e power level, delCl'lbed here nfer to 1teacl¥-
1tete power levell. · 
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L Amendments .to 10 .CFR Part SO and 
Appendix E to Part SO 

On August 19, 1980, the Nuclear 
Regulatory Commission published In the 
Federal Register (45 FR 55402), 
amendments to its regulations 
concerning the upgrading of emergency 
planning and prepardne11&. The effective 
date for these regulations wa1 
November 3, 1980, 

Among other things, the revised 
regulations required each licensee 
authorized to po88eaa and/or operate a 
research or teat reactor facility with · 

· poYj[er levels greater than or equal to 500 
KW thermal, under licepaes of the type 
specified in 10 CPR 50.21(c), to submit 
emergency plans to the Director of 
Nuclear Reactor Regulation for approval 
w:'.thin one year from the effective date . 
of the rule, i.e. by November 3, 1981. A 
similar requirement for such reactors 
with power levels leas than 500 KW 
thermal requlreo emergency plan 
submittala by November 3, 1982. 

D. The Amendment to 1~ CFR 50.64(r) 
The NRC staff evaluated the 

capabilities of the 24 licenaeea operating 
at 500 KW ·thermal or above to submit 
revised emergency plans by November 
3, 1981 which would meet all of the 
requirements in the emergency planning 
and preparedness regulations. See 10 
CPR 50.54(r), (q) and Appendix B .to Part 
60. 

Tbeae 24 licensees were not able to 
submit emergency plans fully complying 
with 10 CPR Part 50 requirements by 
November 3, 1981, Thia inability to meet 
the November 3, 1981 date for 
submitting emergency plans la attributed 
to the delay in development of revised 
guidance criteria for the preparation of 
emergency plane for research and teat 
reactors that are consistent with the 

·. amended regulations. 
On December 31, 1981, a propoeed 

rule was published in the Federal 
Register (46 FR 63315), for those 
research· and teat reactor licensees 
required to submit emergency plans by 
November 3, 1981, The proposed rule 
would have (1) increased the thermal 
power level threshold for the submittal 
of emergency plana from 500 kilowatts 
th@rrn.al to 2 megawatts thermal, (2) 
extended the 1ubmiaalon date for 
emergency plans for those facilities 
having power levels of 2 megawatts and 
above, to four months after the effective 
date of this rule and (3) required all 
research and teat reactors below 2 
megawatts thermal to submit emergency 
plans by November 3, 1982. 

On January 11, 1982, a copy of the 
Federal Register notice was sent to all 
nonpower reactor licensees to alert 
them of the proposed rulemaklng and 
provide adequate time for comments. On 
January 25, 1982, and information letter 

was transmitted to all research and teat 
reactor licensee, by the Office of 
Nuclear Reactor Regulation. This letter 
further &lerted licensees of the proposed 
rulemaklng and provided additional 
information on the current status of 
guidance criteria for use in the 
development of acceptable radiological 
emergency response plans for their 
facilities. 

The Federal Register notice of 
proposed rulemaklng invited publie 
comment during a 3o.day period ending.· 
February 1, 1982. Four comments were 
received from NRC licensees on the 
proposed amendment. Two fully 
supported the proposed rule, and the 
·other two, although generally favorable, 
were primarily concerned about the 
schedule for upgraded guidance criteria 
and suggested that the submittal date 
for emergency plans ~e one year from 
the publication date of upgraded 
guidance criteria. 

The January 25, 1982 letter provided 
the otatus of the guidance criteria. Two 
guidance documents were referenced in 
this letter. DRAFT II, dated November 
29, 1982, of the revision to American 
National Standard ANSI/ ANS-15.16-
1978, "Emergency Planning for Research 
·Reactors", was published in January 
1982 for interim use and comment. 
Revision 1 to Regulatory Guide 2.6, 
"Emergency Planning for Research and 
Test Reactors", which endorses ANSI/ 
ANS-15,16 was published in March 1982 
for comment. · 

Because of the time required for 
regulatory guide approval procedures, 
this document probably will not become 
final before June or July. Therefore, the 
staff will issue a generic letter to all 
research and test reactor licensees 
requesting that they U!Je Revision 1 to 
Regulatory Guide 2.6 (for comment) and 
ANSI/ ANS-15.16 to meet the 
requirement of this final rule by 
September 7, 1982. With regard to the 
two·commenters' (who are in the less 
than 2 megawatt category) request to 
extend the date to one year from the 
publication date of the guidance, the 
staff considers that the extension by a 
full year from the original date they 
were to submit emergency plans ls 
sufficient time for preparation. 

While compliance by affected 
licenseeu with the November 3, i9B1 
date for submittal of emergency plans 
bas been delayed, the Commission 
considers that the state of emergency 
preparedness has significantly improved 
within the laut year at research and test 
reactor facilltfes. This improvement has 
been confirmed by licensee participation 
and exchange of information in the 
development of guidance criteria for 
preparation and evaluation of 
radiological emergency response pl.ans 

for research and test reactors. In 
addition, all research and test rell.ctor 
licensee, (65 total) presently have 
emergency plans prepared pursuant to. 
10 CPR Part 50 prior to the Commission's 
adoption of the upgraded emergency 
planning regulations in 1980, 

· Credible accidents for research and 
test reactors have been evaluated by the 
CommlBBion and are discussed in the 
proposed amendment which waa 
published in the Federal Register ( 46 FR 
63315), on December 31, 1981. The · 
Commission concluded that the power 
level threshold of 2 megawatts therm!ll 
more accurately reflects the power lev~I 
at which the potential for any slgnlficant 
offsite consequences exist. Based on this 
and the above information, the 
Commission finds that there exists 
sufficient reason to believe that 
appropriate protective measures can· 
and will be taken to assure protection of 
the health and safety of the public in the 
event of a radiological emergency. Thie 
amendment is effective on publication 
because it "relieves a restriction" under 
Section 551(d)(1) Administrative · 
Procedure Act. 

Paperwork Reduction Act Statement 
Pursuant to the provisions of the · 

Paperwork Reduction Act of 1980 (Pub. 
L 96-511), the NRC baa made a · 
determination that this final rule does 
not impose new nor impact existing 
information collection requirements. 

Regulatory Flexibility Certification 
In accordance with the Regulatory . 

Flexibility Act of 1980, 5 U.S.C. 005(b), 
the NRC certifies that this rule will not 
have a significant economic impact on a 
substantial number of small entitles. The 
final rule concerns and extension of the 
date for research and test reactor 
licensees to submit emergency plan11 
complying with 10 CFR Part 50, . . 
Appendix B, to the Nuclear Regulatory 
Commission for approval. Accordingly, 
there Is no significant economic impact 
on a substantial number of small · · 
entities, under the Regulatory Flexibillty 
Act of 1980. 

IJst of Subjects In 10 CFR.Part 50 
Antitrust, Classified Information, Fire 
Prevention, Intergovernmental . . 
Relations, Nuclear Power Plants and 
Reactors, Penalty, Radiation Protection, 
Reactor Siting Criteria, Reporting 
Requiremento. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 6 of the 
United States Code, the followlilg 
amendment to 10 CPR Part 50 is 
published as a document subject to· 
codifica ti oil. 
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47 FR 28363 
Published 6/30/82 
Effective 6/30/82 

10 CFA Part 50 

Environmental Quellfleatlon of Eloctrlc 
Equipment 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: In a Memorandum and C>Fder 
issued on May 23, 1980, the Nuclear 
Regulatory Commission fNRC) directed 
that all operating plants complete the 
environmental qualification of safety 
related electric equipment no later than 
June 30, 1982. Also, as specified in the 
Memorandum and Order, the NRC 
proposed rules to codify the Commission 
standards in this area. The proposed 
rules contained a-new implementation 
schedule which would 1upersede the 
June 30 deadline in the technical 
specifications when the propooed mies 
are adopted as final. The Commission 
had expected to publish final rules by 
June 30, however this has not 
proved possible. Therefoni, the 
Commission fiDds it necessary to 
suspend lhe June 31 deadline now 
contained in the technical specifications 
or license conditions pending publication 
of final rules. 
EFFECTIVE DATE: )IDle 30, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Salish K. Aggarwal, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission. Washington. 
D.c; 20555, phone 301-443-594U. 
SUPPLEMENTARY INFQIIIIA'nOfC On May 
23, 1980, the Commi&11ion. i.aaued a 
Memorandum and Order in the Matter 
of the Petition for Emerpncy and 
Remedial Action, CI.J~. u NlilC 
707. In that Order, the Commiasion 
directed that all operatina plants 
complete the quallf~tion af safety-
related electric equipment pursuant to 
the Division ef Operatiaa React.on 
(DOR) Guidelines and NUREG-0588 DO 
later than )WIit 3C, 18IZ, and mtecl that 
this requirement would be immpurabld 
Into the technical 11pecifications for each 
operating plant. Thia WIila. n.csampliehed 
by a nriet of plant-apec:fBc. er.den 
Issued bJ.tle Director alNRlear 
Reactar Reguletioa. For pfenq receiving 
operating licenses after these ol'dilm had 
been isaued. tJae deacU!ne waa placed In 

, a license condition. 
In the May 23 Memorandum end 

Order, the Canmiaion aao reqllfltH 
that tha ltaff mpp ID ruleaaJdua to 
codify the Commission's standuia in 
thi1 area. A notice of proposed 
rulemaking was publillhed In the Feeleral 
Register on Janaary llJO, 181% (41 Flt 
2876). The proposed rult eaNlined a 

new jmpl~tion achedllile which . 
would 11uperaede tile Jane 30 deadline.In 
the technical specifics lions or license 
conditions of operating plilnta. In 
addition, the pn,peaed nae mctuded a 
requirement that licen11ee11 ef open1ting 
planfll submit fustificatien for continued 
operation while-qual.fficaaon effortB are 
still underway, but it wa1 noted that. if 
these plant-apacific jutificatiom were 
vohmtarily aubmitted and evaluated by 
the staff prior to· publication of a final 
rule, this requirement would be deleted. 
The Commission expected to be able to 
publish the final nde prior to the J4me 38 
deadline. This hu not proved poatltle. 
Althoush Commialllion action on the 
final rule is nearI, complete, publication 
will be delayed umnrhat beyend June 
30. ll is. therefore neceaary to 11111pend 
the deadline now contained In teclurical 
specificatiODfl or liGeDae c:awiiliom 
pending publication of the final rule. 

11ie Commisflion is teda.y 
promulgating an int\mm 10 CPR 50.49 
which will be superseded by the linal 
rule bearing the same uecticm number. 
The Interim rule suspends the deadline 
DOW contained in techni£al. 
s]'&Cifications or licease coadiliom 
pending publieatian of the final rule, the 
implementation l!Gbedule of which will 
be immediately effective. Althoush 
licensee• will be operatbJa under 110 
deadline. for a short period of timer the 
CommiasioJi expecta that licensee 
efforts to meet tll:e requiremenla of CLl-
80-21 will cantinue without interruption. 

The Commiasion baa received, and the 
staff has ev.aluated, each operatiag plaDt 
licensee's justifi.catioii for continued 
operation. 0n the bases of bH 
analyses, the Commission has 
determiud that ccmtiDued opemtian of 
these plants pending compleffon of the 
equipment qualific:atiell JJl'08l'UI, will 
Dcri prnmt muim riak to tint pablic 
health and llllfety. The ltate of 
avironmeatal qaaWicatioD at operating 
planta ie DRIU impl'offd RDca 
lmpo1ftion of th J1111e 30 deeline, 
though IIRldt work remains, anll the 
Commisllhm finds that nc, public 
purpose would be nrnd by placing 
licensee• in Jeopa,dy of enforcen,ent 
actiona for the brief interim period 
betweu Jwie 30 and publicatioil. of the 
final rule which wiD establish a DIIIW 

schedule. 
This rule may be Dl8de Immediately 

effective upon publication in the Federal 
Resister, pursuant to 1ection 553(dl{1) of 
the Administrative Procedure Act, . 
because it "relieves a restriction" 
previously imposed upon m:enae.es of · 
operating nuclear power plants. 
Furthermore, the Commission ill 
dispens(Dfl with public notice and 
comment in promulgating this rule In 
final fcum. The Commission had 

Intended lo pJOJDUlgate a 6nal rub! by 
June 30, 1filB2. However, because the 
Commiaaion will be 1111able to · 
promulgate a final rula by that date, and 
because licensees should not be placed 
In Jeopardy of enforcement actton 
pending promulgatiQD of a revised 
1chedule for implementation of 
~aipment qua)fflcation reqlllll8ments, 
the Commission finds good cauae to 
dispenae with notice and comment. In 
addition, the Commission has already 
aolicited comments on the proposed 
rule'• ac:hedula delaying implementation 
beyond June 30 end the fmal rule will 
contain a schedule of thi.a. type. 

Rqulatory Flexibllily Act Certification 

In accardence with the llegulatory 
Flexibility Act rtf 1910, 5 US.C. 605(b), 
the Commiasim hereby certifies that 
this rule will aot laave II iqplificant 
econoli\ic impact upon a aubatantial · 
DU1Dber of small entities; The rule 
affects only operating nuclear power. 
plant licensees, wlach do not f11ll within 
the deftnffion of a smaU busmen as 
defined in the SmaH BusineS11 Act, 15 
U.S.C. 632, or as defined in the Small 
BusineS11 Sbie Standards, 13 CFR Part 21. 
Paperwork Reduction Act Statement 

. Pursuant to the Paperwork Reduction 
Act of 1980, Pub. L 96-511, the 
Commission has determined that this 
rule does not impose new · 
recordkeeping, information collection, or 
reporting requirements. 

List of Subjects In 10 CFR Part 50. 

Nuclear power plants and reactors: •· 
Pursuant ta the Atomic Energy Act of 

1954, as amended, the Energy . , 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, notice Is hereby 
given that the following amendment to 
Title 10, Chapter I, Code of Federal 
Regulations, Part 50, is published as a 
document subject to codification. . 
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47 FR 30232 
Published 7/13/82 
Effective 7 /13/82 

10 CFR Part 50 

Emergency Planning and 
PreparedneN 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to clarify: (1) That emergency 
preparedness exercises are part of the 
preoperational inspection and thus 
required prior to operation above 5% of 
rated power, but not for a Licensing 
Board, Appeal Board, or Commissio~ 
licensing decision; and (2) that for 
issuance of operating licenses 
autliorizing only fuel loading and low 
power operation (up to 5% of rated 
power), no NRC or Federal Emergency 
Manasement Agencr (FEMA) review, 
findings and detemnnations concerning 
the state or adequacy of offsite 
emergency preparedness shall be 
necessary. 
EFFECTIVE DATE: July 13, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Michael T. Jamgochian, Human Factol'II 
Branch, Office of Nuclear Regulatory 

· Research, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 2D555, 
Telephone (301) 443-5942, 
IUPPLEIIENTARY INFORMATION: On 
December 15; 1981, the Commission 
published in the Federal Register two 
proposed rule changes (46 FR 611~2 and 
46 FR 61134). The proposed rule change 
in 46 FR 61134 was considered by the 
CommiBBion as clarifying in nature. It 
proposed that 10 CFR 50.47(e)(l) be 
modified to clarify that the findings on 
emergency planning required prior to 
license issuance ere predictive in nature 
and need nol'reflect the actual state of 
preparedneH at the time the finding la 
made. The amendment to 10 CFR 
50.47(e)(2) wee proposed to emphasize 
the predictive nature of the review and 
to provide that licensing decisione need 
not include the results of an exercise. 
The CommiHion noted that 
preparednel!JI connotes the actual state 
·of implement~tion, is important durins 
the life of the plant, and should be 
treated as an operational inspection 
matter. The proposed rule change would 
require that a full-scale exercise be 
conducted before operation above 5% of 
rated power and periodically thereafter. 

The proposed rule change in 46 FR 
61132 provided that in order to grant a 
low power licenee, only a finding H to 
the adequacy of onsite emergency 
planning and preparedneBB is required: 
that is, neither FEMA nor NRC must 
have evaluated the adequaC)' and 

capability of offsite preparedneH 
organizations and plans prior to 
iBBuance of a low power license. While 
the proposed rule would eliminate the 
need to have any NRC or FEMA review, 
findings, or determinations on the 
adequacy of offsite agencies' emergency 
planning and preparedneH, the NRC 
review of the licensees' onsfte response 
mecha.nism would neceBBarily include 
aspects of some offslte elements: 
Communications,notification, · 
assistance agreements with local law 
enforcement, fire protection, and . 
medical organizations, and the.like. 
Some examples, but not an exclusive 
list, where review of an applicant's 
emergency plan would involve aspects 
of some offsite elements may be found 
in pertinent portions of 10 CFR 50.47(b) 
(3), (5), (6), (9), end (12), 

Extensive comments were received, 
ell of which were evaluated and 
considered in developing the final rule. 

SummaryofPublicCommenla 
The Commission received 40 letters 

commenting on the 46 FR 61134 
proposed rule change and 66 letters 
commenting on the 46 FR 61132 
proposed rule change. Many letters 
commented on both issues within the 
same letter. For 46 FR 61134, 27 letters 
opposed the rule change while 11 lettera 
favored the rule change. In 46 FR 61132, 
43 letters opposed the rule change, while 
16 letters favored the rule change. For 
both rule changes, commenters favoring 
the rule changes were typically utilities, 
legal firms and consulting firms 
representing utilities, and one State 
health department. Commenter& 
opposing the rule changes included 
private citizens, local elected officials 

from New Hampshire and Suffolk 
County, New York, an Assistant 
Attomey General of Massachusetts, an 
Assistant Aftomey General of New 
Hampshire, and representatives of 
various public groups. · 

All .of the significant comments 
favoring the rule changes basically -
reiterated the Commission's rationale 
for promulgation of the proposed rule 
changes that was put forth in the 
Federal Regist'!r Notices, 46 FR 61134 
and 46 FR 61132. 

The following major issues against 
changing the regulations were raised.in 
epecific comments received. These· 
maf or issues reflect the areas of concern 
of many commenters. 

Issue 1: The NRC'1 credibility was so 
undermined by the handling of the TMI 
accident that the Commission should 
take pains to avoid even the appearance 
of relaxing safety standards. By relaxing 
the current emergency preparedness 
regulations, far more than the prestige of 
the agency or the Commi&11ioners is at 
stake: indeed, It is believed that the 

credibility of NRC is a vital component 
of emergency preparedneB11. If another 
eerioua accident were to occur, many 
lives may be saved if people have 
enough faith in the dedication and 

· truthfulneH of the NRC. All things stand, 
1ubstantiel segments of the population 
are ,till alienated and cynical in their 
feelings about the asency to interfere 
'setiously with the workability of any 
plane for manasing an emergency. 

Commission Response: When the_ 
Commission published the upgraded 
emergency preparedneBB regulations in 
August 1960, the 1ubject of low power 
operating licenees was not addressed. 
At that time the CommiBSlon did not 
differentiate as to what emergency 
planning requirements would be • 
applicable to the period of fuel loading 
and low power testing. The Commission 
has now focused on the risks aBSociated 
with this level of operation and has 
chosen a level of emergency 
preparedness appropriate to aBSure the -
health and safety of the public at the 
stase. In doing so, the Commission does 
not alter the high standards applicable 
to the review of emergency 
preparedness at full power. 

Issue 2: During low power testing 
there are higher risks due to 
unfamiliarity of the plant operators with 
their particular plant and due to · 
undiscovered design and construction . 
defects. 

Commission Response: The · 
Commission agrees that there may be 
slightly higher risks due to the plant 
operators having less experience with 
the plant at this stage and with a 

potential for undiscovered design and 
construction defects. However, in the 
Coriunission'11 view, this risk is 
significantly outweighed by several 
other factors. First, the fission product 
inventory during low power testing is 
much less than during higher power 
operation due to the low level ofreector 
power and shor-t period.of operation. 
Second, at low power there ls a 
significant reduction in the required 
capacity of systems designed to mitigate 
the consequences of accidents compared 
to the required capacities under full
power operation. Third, the time 
available for taking actions to identify 
accident causes and mitigate accident 
consequences is much longer than at full 
power. This means the operators should 
have sufficient time to prevent a radio
active release from occurring. In the 
worst case, the additional time available 
(at least 10 hours), even for a postulated 
low likelihood sequence which could 
eventually result in release of the fission 
products accumulated at low power into 
the containment, would allow adequate 
precautionary· actions to be taken to 
protect the publii;: near the site. 
Weighing ell risks involved, the 
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Commission has determined that the 
degree of emergency preparedness 
necessary to provide adequate 
protection of the public health and 
eafety is significantly less than that 
required for full-power operation.• . 
· Issue 3: The rule changes would 
eliminate public participation in the 
review and assessment of exercises 
before a licensing board. 

Commission Response: While it is true 
that the rule changes will have the likely 
effect of limiting litigation _of the success 
of exercis~s ~ licensing hearings, it is 
the Comnuss1on'11 view that such 
assessments are not necessary to make 
the kind of predictive finding on 
emergency planning called for by the 
regulations prior to license issuance. 
The substantive emergency planning 
issues now being litigated in license 
hearings are largely focused on the 16 
planning standards found in 10 CFR 
50.47[b). These planning standards ere 
unch.anged by the rule changes and do 
not, m themselves, require a successful 
exercise. Thus the Commission does not 
regard the exclusion of the exercise 
generally from the IJcensing Board 
process as affecting in any fundamental 
way the manner of public participation 
on prelicensing emergency planning 
l&11ues. Finally, the rule changes do not 
p,ec.lude public observation of and 
participation in the exercises themselves 
(to the extent consistent with the rules 
and policies of the Commission and the 
objectives of the exercise) and in the 
review and assessment critique 
meetings held after the exercise. The 
rule changes clarify that the emergency 
preparedness exercises ere not required 
for a Licensing Board, Appeal Board, or 
Commission licensing decision. 
Exercises will still be required before 
actual power above 5'1li and commercial 
operation. The conduct of full-scale 
exercises early enough in ~e licensing 
process to permit lhe outcome of-the 
exercise11 to be fully litigated at the 
hearing 111 premature. Such exercises ere 
best held at a later time, when the 
operating and management staff of the 
plant-who ere central figures in an 
exercise-are in place and trained in 
emergency function11. The Commission 
believes that, )¥bile the actual exerciae 
111 not an Issue In a hearing under theee 
rules (except to the extent that an 
outline for the exercise may be 
involved), the exercise will be held 

•The level of rlak a110dated with low-power 
operation h11 been e1tlmated by the 1tafl In AVeral 
mcent operating llceme caMI: Dieblo Canyon. 
Docket NOi. Z75-0L. 323-0L. San Onofre, Docket 
NOi. aet-OL. 382-0L. and LaSalle, Docket NOi, 373-
0L. 374-0L In each c:aae the &fety Evaluation 
Report concluded that low-power rlak II several 
orden of mepitude len than full-power rlak. The.e 
Bndlnp npport the 3enerel conclU1lon In the text 
that a number of fecton a110C1ated with low-power 
oper11tlon Imply greatly reduced rlak compare with 
full power. 

before full power and all significant 
deficiencies will be properly addressed. 

Issue 4: These.rule changes would 
undermine public confidence in the 
ade~uacy of emergency planning, safe 
operation of the plant, and the licensing 
process. 

Commission Response: As the 
Commission noted in the Federal 
Register notice which announced the 
upgraded emergency planning 
regulations on August 19, 1980 (45 FR 
55403) that 'The [TMI] accident also 
showed clearly that onsite conditions 
and actions, even if they do not cause 
significant offsite radiological 
con.sequences, will affect the way the 
venous State and local entities react to 
prote~t the p~blic from any dangers 
assoCJated wtth the accident. In order to 
disch~e. e.£1:ectively Its statutory 
responsibilities, the Commission must 
know that proper means and procedures 
will be in place to assess the course of 
an accident and Its potential severity, 
that NRC and other appropriate 
authorities and the public will be 
notifiPd promptly, and that adequate 
protective actions in response to actual 
or anticipated conditions can and will 
be taken." · 

Given that no change is envisioned in 
the caliber of reviews for full-power 
licenses, and indeed, more resources in 
theory would be available, the 
Commission believes that the final rule 
changes announced herein do not 
change this responsibility or diminish in 
any respect the protection of the public 
health and safety. While the 
Commission understands the feelings 
expressed by these commenters, the 
Commission wants to 11tate its continued 
commitment to the adequacy of -· 
emergency planning, safe operation of 
the plant, and in an efficient licensing 
process. These rule changes should not 
be cause for concern about this 
commitment. 

Issue S: Unlike some of the more 
technical Issues, emergency planning Is 
a 11ubject upon which the average citizen 
Is knowledgeable and can make a 
valuable contribution to the licensing 
proceedings. Thie is an important 
opportunity for public participation. 
Eliminating this consideration from 
licensing decisions in effect removes 
this vital experimental evidence from 
public scrutiny. . 

Commission Response: The proposed 
rule doe11 not eliminate any important 
substantive aspect of emergency 
planning from the opera ting license 
bearings. Whether an applicant satisfies 
the requirements of 50.47(a) and 50,47(b) · 
is still an Issue that may be raised and 
litigated in those hearing11. In cases 
where such Issues are raised, applicants' 
_and State and local jurisdictions' 
emergency plans should be available for 

examination in the hearing process prior 
to the issuance of an operating license. 
In addition. an outline of an exercise 
should also be available in order to 
assure that the requirement for the 
conduct of exercises (10 CFR Part 50, 
Appendix E. Section IV) can or will be 
met. Moreover, if the actual conduct of 
an exercise should identify fundamental 
defects in the way that the emergency 
plan is conceived such that it calls into 
question whether the requirements of 10 
CFR 50.47 can or will be met, a party to 
a license proceeding may seek to reopen 
a concluded hearing or file a petition for 
action pursuant to 10 CFR 2.206 as 
appropriate. Thie is distinct from 
deficiencies Identified by an exercise 
which only reflect the actual state of 
emergency preparedness on a particular 
day in question but which do not 
represent some basic flaw in emergency 
planning. Finally, it should be recalled 
that the full-scale exercises themselves 
involve participation by local and State 
governments. Both the NRC and FEMA 
attempt to make sure that all local and 
regional concerns expressed by " 
representatives of these governments 
are fully addressed, and that any 
deficiencies brought to light are 
remedied before a full-power license is 
issued. The underlying feelings 
expressed by these comments, however, 
are addressed in the Commission 
Responses to Issues 3 and 4. 

Issue 6: The public knowledge that no 
offsite protection exists could cause 
chaos in the event of an incident during 
fuel loading or IQ~ power testing. 

Commission Response: Prior to 
issuing an opera ling license authorizing 
low-po~er testing and fuel loading, the 
NRC wtll review the following offsite 
elements of the applicant's emergency 
plan: 

(a) Section 50.47[b)(3). Arrangements 
for ~equeeting and effectively using 
assistance resources have been made, 
arrangements to accommodate State 
and local staff et the licensee's near-site 
Emergency Operations Facility have 
been made, and other organizations 
capable of augmenting the planned 
response have been identified. 

(b) Section 50.47(b)(5). Procedures 
have been established for notification 
by the licensee, of State and local ' 
response organizations and for 
notification of emergency personnel by 
all organizations: the content of initial 
and followup messages to response 
organize tione and the public has been 
established; and means to provide early 
notification and clear instruction to the 
populace within the plume exposure 
pathway Emergency Planning Zone have 
been established. 

(c) Section 50.47(b)(6). Provisions exist 
for prompt communications among 
principal response organizations to 
emergency personnel and to the public. 
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(d) Section so:47(b)(8). Adequate 
emergency .facilities and equipment to.. 
support the emergency response are 
provided and malntained. 1 · 

(e) Section S0.47(b)(9). Adequate 
methods, systems, and equipment for 
a88e88lng and monitoring actual or 
potential offsite consequences of a 
radiological emergency condition are In 
use. 

(f) Section 50.47(b)(12). Arrangements 
are made for medical services for ' 
contaminated injured individuals. 

(g) Section S0.47(b)(15). Radiological 
emergi:incy response training is provided 
to those who may be called on to assist 
in an emergency.~ ', 

Knowing that the above elements of 
the,applicants emergency plan have 
been reviewed by NRC should assure 
the.public that, for low-power testing 
and fuel loadill8, adequate protective 
measures could and would be taken in 
the event of an accident. . ' 

. . Issue 7: The rule changes are 
fundamentally not in the best Interest of 
the public health and safety but 
obviously in the interest of lhe ,utilitie11. 
. · Commission Response: Aa explained 
1n:·previous Responses, the Commission 
is convinced that the rule changes will 
not compromise .the health and safety of 
the public. The Commission considers 
that the rule changes provide flexibility 
In Its licensing procedures, thereby 
meeting Its obligation to the public to 
conduct Its busine88 in a timely and 
efficient manner. This obligation 
includes the establishment of an 
efficient licensing process. while not 
adversely affecting the public health and 
safety. · · . 

lssue·B: The proposed rule 'changes 
contradict previous TMI policy 
statements. 

Commission Response: In developing 
the upgraded emergency preparedness · 
regulations (45 FR 55402 dated August· 
19, 1980) one of the policy statements 
that the Commission made wu "that 
onsite.and offsite emergency · 
preparedne88 as·well as proper siting 
and engineered design features are 
needed to.protect the health ·and safety 
of the public [and] as the Commission · 
reacted·to the accident at Three Mile 
Island, it became clear that the 
protection provided by siting and 
engineered design features must be 
bolstered by the ability to take 
protective measures during the course of 
an· caccident." . 

Thie rulemaking will in no way 
deviate from previous policy statements 
but in fact will add flexibility and 
efficiency to the licensing process. 

Issue 9: Include I 50.47(b)8 and 
I 50.47(b)15 in evaluating the 

• Added bi reeponu to publlc comment. 

coordination of offeite and oneite 
emergency preparedness. These 
elements require that: 

(a)(B) Adequate emergency facilities 
and equipment to support the emergency 
response are provided and mainteined, 
and 

(b)(15) Radiological emergency 
response training is provided to those 
who may be called on to assist in an 
emergency. · 

Commission Response: The 
Commission agrees with this comment. 
See CommiBBion Response to Issue #6. 

Issue 10: The rule changes effectively 
exclude the public from the · · 
decisionmaking process on a matter of 
primary public concern, and create 
apprehension In the public mind as to . 
whether "preparedneBB" will be a reality 
even after a full-scale exercise before · 
operation above 5% of rated power. The 
public is unlikely to be granted a special 
hearing, before full-power operation is 
granted a utility, in order to assess the · 
actual state of preparedness. 

Commission Response: It is true that 
special hearings will not. in a typical 
case, be held following the full-acale 
exercise.· The public should recognize 
that the Commi&11ion does not intend to 
authorize the ISBuance of a full~power · 
operating license if there has been a full
acale exercise which raises serious.and 
significant deficiencies which have,not 
been compeneated for and which go to 
the fundamental nature of the 
emergency plan Itself. Such a deficiency 
calls into question whether reasonable 
assurance may be found Uiat public 
health and safety will be adequately 
protected in a radiological emergency. 
However, some deficiencies may be 
found that only reflect the actual state of 
preparedness which may be easily 
remedied; these types of deficiencies 
should not delay licensing action. See 10 
CFR 50.47(c). 

Issue 11: No rationale sustains the 
requirement of offsite emergency. 
preparedness for small research reactors 
possessing a fiHion product inventory 
equivalent to tha(generated up to 5% by 
a large reactor while eliminating offeite 
emergency preparedness for the large 
reactor. 

Commission Response: Although 
research reactors present an inhere~tly 
smaller risk than power reactors, they 
do not possess the accident mitigation 
features (e.g., large containments) 
required for power reactors. In addition, 
research reactors are often located in 
high population density areas. It is 
therefore prudent to have an offeite · 
emergency plan for these reactors. 

Summary: The Commission has 
evaluated all public comments, and has 
also fully coneidel'.ed the risks of 
operating a nuclear power reactor at 
low power; The risks of operating a 

power reactor at low power are 
significantly lower than the risks of 
operating at full power because: first, 
the fission product inventory during low 
power testing is much lees than during 
higher power operation due to the low 
level of reactor power end short period 
of operation; second. at low power there 
is a significant reduction in the required 
capacity of systems designed tci mitigate 
the consequences of accidents compared 
to the required capacities under full
power operation; and third. the time 
available for1talcing actions to identify 
accident causes and mitigate accident 
consequences is much longer than at full 
power. Thie means the operators should 
have sufficient time to prevent a 
radioactive release from occurrlng~ln 
the worst case, the additional time . 
available (at least 10 hours), even for a 
postulated low likelihood sequence · 
which eventually results in release of .. 

the fission products accumulated at low 
power into the containment, would · 
allow adequate precautionary actions to 
be taken to protect the public near' the · 
site. On balance, the CommiBBion has 
concluded that the rule changes are 
technically justifiable and will enhance 
the efficiency ofJhe licensing process, 
without adversely affecting the pli~lic 
health and safety and therefore should 
be promulgated. 

Commissioner Gilineky's Separate 
Opinion 

I disapprove both parts of the 
proposed amendment.· 

One part of the rule ·provides that no 
NRC or FEMA findings whatsoever 
concerning the state or adequacy ·of 
offeite emergency preparedness shall be 
necessary prior to i88uance of a low 
power license. As I stated in my 
disapproval of the proposed rule, there 
should be some offeite preparedness; 
especially if there is to be an extended 
period of low power operation. · 
Moreover, emergency preparedness fcir 
full power should not be a hurried, last
minute affair. Some of the steps required 
for full-power should already be in place 
at the low power stage. · 

The other part ·of the rule exclud.es 
consideration of emergency exercises in 
an operating license proceedill8, .thereby 
eliminating an opportunity for public 
participation in this phase of 
decieionmaking. The exercises never 
completely follow the plan. And this 
area happens to be one in which the 
nuclear plant's neighbors have special 
coµipetence, greater in some respects · 
than that of NRC or FEMA. Their 
comments can be particularly useful. 
These need not be presented in formal 
hearings but we should have some , · 
means to receive and consider them. I 
would have modified the final rule to 
provide for such a brief comment period 
before NRC issuance of an operating 
license. 
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I would also note that the Simpson 
Report shows that FEMA fmdings will 
cause delays in only 2 plants: Shoreham 
and Byron 1. These delsys are based on 
the applicants' construction dates. H 
NRC estimates are used, this 
amendment would have no effect on the 
dates for issuing operating licenses. 

Commissioner Aheame's Additional 
Views 

In response to Commissioner 
Gllinsky's comment that "the rule 
provides that no NRC of FEMA findings 
whatsoever concerning the state or 

. adequacy of off site emergency 
preparedness shall be necessary prior to 
issuance of a low power license," I 
would note "the NRC review of the 
licensees' onsite response mechamsm 
would necessarily include aspects of 
eome offsite elements: communications, 
notification, assistance agreements with 
local law enforcement, fire protection, 
and medical organizations, and the like" 
(Statement of considerations for this 
rule at 2), · 

With respect to hi11 other point 
concerning consideration in the 
operating licenoe proceeding, (1) it is 
important to hold the exercise close to 
compJetion of the plant since the 
operating personnel will then be on site 
and be able to learn from the 
experience, and the exercise will be 
more realistic since hardware and 
procedures will be closer to completion: 
and (2) there are public meetings after 
each drill and the state, local 
government and.other emergency people 
do participate in these meetings and do 
provide comments and criticism. 

National Environmental Policy Act 
Consideration· 

Pursuant to 10 CFR 51.5(d)(3) of the 
Commission's regulations, an 
environmental impact appraisal need 
not be prepared in connection with the 
subject final amendment because there 
ia no eubetantive or significant 
environmental. impact. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of1980, 5 U.S.C. OOS(b), 
the CommiBBion hereby certifies that 
this rule will not, if promulgated, have a 
significant economic impact on a 
substantial number of small entities. The 
propo~ed rule changes concern a 
clarification of the elements and 
findings necessary for the iBBuance of an 
operating license for nuclear power 
plants liceneed pursuant to Section 103 
and 104b of the Atomic Energy Act of 
1954, as amended, 42 U.S.C. 2133, 2134b. 
The electric utility compames owning 
and operating these nuclear power 
plants are dominant in their service 
areas, and do not fall within the 
definition of a small business-found in 
Section 3 of the Small BusineBB Act, 15 

U.S.C. 632, or within the Small Business 
Size Standards set forth in 13 CFR Part 
121. Accordingly, there is no significant 
economic impact on a substantial 
number of small entities under the 
Regulatory Flexibility Act of 1980. 

Paperwork Reduction Act Statement 
Pursuant to the provisions of the 

Paperwork Reduction Act of 1980 (Pub. 
L 91Hi11), the NRC has made a 
preliminary determination that these 
rule changes do not impose new 
recordkeeping, information collection, or 
reporting requirements. 

Pursuant to the Atomic Energy Act of 
1:154, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and section 552 and 553 of title 5 of the 
United States Code, notice is hereby 
given that the following amendments to 
Title 10, Chapter I, Code of Federal 
Regulations, Part 50 i11 published as.a 
document subject to codification. These 
rules are made immediately effective 
because restrictions on applicants are 
being relieved. 

List of Subjecte in 10 CFR Part liO 

Antitrust, Classified information, Fire 
prevention, Intergovernmental relations, 
Nuclear power plants and reactors, 
Penalty, Radiation protection, Reactor 
siting critieria, and Reporting 
requirements. 

47 FR 30452 
Published 7/14/82 
Effective 10/12/82 

Protection of Employees Who 
Provide Information 

See Part 19 Statements of Consideration 

47 FR 30459 
Published 7/14/82 
Effective 8/13/82 

10 CFR Part 50 

Codes and Standards for Nuclear 
Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is amending 
its regulations to incorporate by 
reference the Summer 1981 Addenda of 
the ASME Boiler and Pressure Vessel . 
Code. The sections of the ASME Code 
being incorporated provide rules for the 
construction of nuclear power plant 
components. Adoption of these 
amendments will permit the use of 
improved methods for construction. 

EFFECTIVE DATE: August 13, 1982. 

FOR FURTHER INFORlliATION CONTACT: 
Mr. E. Baker, Office of Nuclear . · . 

· Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
O.C. 20555, Telephone (301) 443-SJSZ. 
SUPPLEMENTARY INFORMATION: On 
February 3, 1982 the Nuclear Regulatory 
Commission published in the Federal 

Register (47 PR 5010) proposed . · 
amendments to its regulation, 10 CPR 
Part 50, "Dome.tic Llcensing of 
Production and Utilization Facilities.~· · 
The· pmp-:>sed amendments revised 
I 50.55a to incorporllte by reference the 
Summer 1981 Addenda to Section m of 
the ASME Boiler and Pressure Vessel 
Code. · 

Some of the changes effected in .the 
addenda which are incorporated 
thro~h the adoption of the amendments 
are: 

1. Article NCA-3000 of Section ID was 
revised 1o add a requirement that N, NA, 
and NPT certificate holders be 

· responsible for documentation of the 
review and approval of materials used 
by them and the preparation, 
accumulation, control, and protection of 
required records while in their custody. 
Aleo, the owner must review the 
materials documentation to verify that 
the Code Edition, Addenda, and Code 
Cases used satisfy NCA-1140 and are 
acceptable to the regulatory and 
enforcement authorities. 

2. Article NCA-8000 of Section m was 
revieed editorially to make it easier to 
read and understand. Also, two new 
provisions, NCA-8240(b) and NCA-8430, 
were added. NCA-8240(b) describes the 
provisiono that must be met if a name . 
plate is to be removed from an Item ·· 
which has been installed in a nuclear · 

· power plant system. NCA..8430 . 
describes alternatives for compiling the 
Code Data Reports so that the)' can be · 
traced from the Data Report Form. 

3. Article NB-3500 of Section m was. 
revised to remove the nomenclatures· 
"normal duty valve," "severe duty 
valve," "standard valve," and "expected 
cycle," but-there were no technical · 
changes associated with dropping these 
nomenclatures. 

4. Article NB-oooo was given an . 
extensive editorial rewrite which mainly 
reorganized the paragraphs into a more 
comprehensive form. Also added were a 
subarticle on.special test procedure& 
and a subparagraph allowing the 
hydrostatic testing of pump and valve 
subassemblies. 

Interested persons were invited to 
submit written comments for 
consideration in connection with the 
proposed amendement by May 5, 1982, 
One information/editorial comment on. 
the supplementary information section 
of the prupoeed rule was received but no 
significant comments were received. 
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The necessary editorial corrections were 
made. The Commission has adopted the 
proposed amendment with a minor 
editorial refflion to accommodate the 
lncorporaUon by reference of the Ast.m 
Code. 
Paperwork Reduc:tioa Ac:t Statement 

The recordkeeping requirements 
contained in this Regulation bave been 
approved by the Office of Management 
and Budget; 0MB approval No: 31~ 
0011, 

Regulatory Flexibility Certlflcatioa 

In accordance with .the Reglilatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby t:ertifies that . 
this rnle will not have a significant 
economic impact on a 11ubstantial 
number of small entities. This rnle 
affects. only the licensing and operation 
of nuclear power plants. The companies 
that own these planta do not fall within 
the scope of the definition of "amall 
entities" set forth in the Regul11tory · 
Flexibility Act or the Small Business 
Size Standards eet out In regulations 
issued by the Small Business 
Administration at 13 CFR Part 121, Since 
these companies are dominant in their 
service areas, this rnle does not fall 
within the purview of the Act. 

Lisi of Subjects In 10 CFR Part 50 

Antitrust. Classified information, Fire 
prevention, Intergovernmental relations, 
Nuclear Power plants and reactors, 
Penalty, Radiation protection, Reactor 
siting criteria, Reporting requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy · 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following · 
amendments to Title 10. Chapter 1, Code 
of Federal Regulations, Part 50 are 
published ail a document subject to 
codification. 

·47 FR31674 
Published 7/22/82 
Effective 7 /22/82 

10 CFR Part 60 
i 

Communication• Procedures; 
Clarifying Amendment . 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTION: Final rnle. 

' 
su.M,..ARY: The Nuclear Regulatory 
Commission is amending its regulatio~s 
to inform applicants and.licensees that 
prior to submitting any communications 
in microform, they shall obtain 
specifications and copy requiremei;its . 
from the Nuclear Regulatory 
Comniission. These amendments are 
issued ·as the result of a · 
~commendation to clarify the 
requirements for submission of 
documents by licensees to allow and 
encourage use of microform. It was 
anticipated that.the use of microform 
would result in the reducing of the 
volume of paper copies submitted to the· 
NRC as well as relieving the burden of 
on the licensees of submitting large 
numbers of paper copies. 
EFFECTIVE DATE: July 22, 1982.. 

.~OR FURTHER INFORMATION CONTACT: 
Steve Scott. Chief, Document 
Management Branch, Division of 
Technical Information and Document 
Control, Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; Telephone: (301) 
492-8585. 

SUPPLEMENTARY INFORMATION: In 
February 1979, as part of a survey of the 
NRC's Public Document Room activities; 
the Office of Inspector and Auditor 
recommended that the Executive 
Director for Operations consider 
clarifying the requirements for 
submission of documents by licensees to 
allow and encourage use of microform. 
It was anticipated that the use of 
microform would result In reducing the 
volume of paper copies submitted to the 
NRC as well es relieving the burden on 
the licensees of submitting large 
numbers of paper copies. A canvass of 
licensees, conducted by the Nuclear 
Records Management AS80ciation, 
revealed that Ptey favored the option.of 
submitting required material on · · 
microfonn. Therefoni, the NRC is Issuing 
this rnle to provide instructions so that 
licensees can obtain guidance· on how to 
submit microforms. 

Because this is a non~ubstantive 
amendment dealing with minor 

· procedural matters, good cause eXista 
for finding that the notice and comment 
procedures of the Administrative 
Procedure Act (5 U.S.C. 553) are 
· unnecessary and for making the 
amendment effective July 22, 1982. 

List of Subjects In 10 CFR Pari &O 

Antitrust. ClaB11i.fied information, Fire 
prevention, Intergovernmental relationa, 
Nuclear power plants and reactors,. 
Penalty, Radiation protection, Reactor 
siting criteria, and Reporting 
requirements, . 

Pursuant to the Atomic Energy Act of . 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following· · 
amendment to Title 10, Chapter I. 'Code 
of Federal Regulations, Part 50, is 
published as a .document subject to 
codification. · 
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47 FA 55203 
Published 12/8/82 
Effmiw 12/1/82 

10 CFR Part IO 

R19lonal Ucenslng Progranr. Fort St. 
Vrain Nuclear Generating Station . 

MINCY: Nuclear Regulatory 
Commiuion. 
ACTION: Final rule. 

IUMMAIIY: The NRC ii amending lta 
NjUlaU01111 concerning the domestic 
llceuing olutilization facilitiea to · 
provide fntormation concerning the 
further Implementation of NRC1 
ftlional Ua:enams program. Thia 
amendment 1tate1 that authority and 
rnponaibllity for implementing selected 
parts of NRC-1 nuclear reactor licensing 
prosram pertaining 1JOlely to the Fort SL 
Vnun Nuclear Generating Station have 
been aaaigned and delegated to the 
Regional Administrator of Region IV 
and apeciBes where communicationa 
end applications relating to th&t facility 
should be aenL The amendment ii 
nece111ary to inform the licensee and the 
public of current NRC practice and 
orsamzattcm. 
l!fflCTIVI DATI: December 1, 198%. 
POR PUIITHEJI INFORMAT10N CONTAC:,: 
Darrell G. Elaenhut, Director, Division of 
IJcenliq. Office of Nuclear Reactor 
Regulations, U.S. Nuclear Regulatory 
Commission, Waehington, D.C. 20555. 
Telephone: (301J 492-7872. 
IUPPL!UENTARY INFORMATION: The 
Commission 11 conducting a 
regfonalization program involving 
certain licensing activities pertaining to 
nuclear reactors. Fort St. Vrain Nuclear 
Generating Station (Utility J.!cenaee: 
Public Service Company of Colorado, 
IJcense No. DPR-34, Docket No. 50-267) 
baa been aelected aa the lint nuclear 
reactor for which Implementation of 
telected llcen1ing aciivltfea will be 
tn.naferred to • region. The responsible 
region ii Region IV, U.S. Nuclear 
Regulatory Commission, 611 Ryan Plaza 
Drive, Suite 1000, Arlington. Teu, 
78011. The general delegation of 
111uthority for the Regional 
Administrators 11 described in NRC 
Manual Chapter 0128. Purauant to the 
general delegation or authority, the 
Executive Director for Operali!)DI and 
the Director of Nuclear Reactor 
Regulation assigned certain licensing 
responsibilities with respect to the Fort 
SL Vrain Nuclear Generating Station to 
the Regional Administrator ol Region JV. 
Copies of the delegations of authority 
have been placed in the Commiasion'a 
public document room, at 1717 H Street, 
NW .. Washington. D.C., at the Region rv 

Office, 811 Ryan Plaza Drive, Suite 1000. 
Arlington. Texas. and at the Greeley 
Public Ubrary, City Complex Buildin~ 
Creeley, Colorado 80631, the local public 
document room for the Fort SL Vrain 
Nuclear Generating Station. where they 
are available for Inspection and copying 
by the public. 

The revised regulations, 10 CFR 50.4. 
are intended to inform licensees and the 
public of current NRC practice• and 
organization. A. amended, I 50.4 1tate1 
that inquiries concerning NRC 
regulation of the Fort SL Vrain Nuclear 
Generating Station and certain types of 
communications and reports pertainins 
to that facility should be aen,t to the 
Region IV Office and specifies the 
proper addrnL The nmendment does 
not change the requirement., for direct 
communicetion between the licensee 
and Region IV, Changes to other 
affected parts of the Cammi.salon's 
regulmticm. aucb u Put 2, will be made 
in the near future. 

Since thi1 amendment la 
nonsubatantlve and relates to matters of 
agency organization and procedure, the 
notice and comment procedures of the 
Administrative Procedure Act (5 U.S.C. 
553) do not apply and good cause exist.a 
for making.the amendment effective oa 
December 1. 1982. 

Paperwork Reduction Ad Statement 

Thia rule contain& no new or amended 
requirements for record keepins, 
reporting. plana or procedures. 
application, or any other type cl 

. Information collactlpu. 

List cl Subjecta la 11 C1'K Put se 
Antitrust. Cauified lnfonnation, Fire 

prevention. Intergovernmental Nlatloas, 
Nuclear power plants and re11cton, 
Penalty, Radiation protection. Reactor· 
siting criteria, Reporting requirementm. 

Under the Atomic Energy Ad of 1954. 
.. amended. the Energy Reorzanmtion 
Act of 19'14. a, amended and 5 U.S.C. 
5SZ and 553. the followfns amendment to 
10 CFR Plll't SO 11 published as 11 
document 1ub~ ta codification. 

47 FA 57670 
Published 12/28/82 
Effective. 12/28/82 

10 CfR pert 50 

Filing of Coplff of ChaftQff to 
Emergency Plane and Proeeduns 

AGINCT. Nuclear Resu)atory 
Commission. 
ACTIOfC Final rule. 

IUMMAJIY: The Nuclear Regu]atory 

Commi11ion 111 amending its regulationa 
to reduCfJ the number of copies of 
change• to nuclear power plant .. 
emergency plans and procedurn. The 
total number of copie~ to be submitted 
will be reduced &om 13 to 3, The ' 
Commission has determined that 3 
copies will be sufficient for proceeams 
purpose,. These amendments will 
reduce .the regulatory burden on the . 
affected llcen,eea.. 
DATI: The effective date of thJ1 rule will 
be December·28. 1982. . 
FOIi PUIITHIR INFORMATION CONTAC:,: 
Kenneth E. Perkins. ChieL Incident . 
Responae Branch, Office of Inspection ' 
and Enforcement, U.S. Nuclear · 
Regulatory Commission. Washington, 
DC 20SS5 (Telephone 301-492-7381). · 
IUPPI.DIENTAAY ,.,FORMATION: 0n . 
August 19, 1980, the·Nuclear Regwatory 
CommiHion published in the Federal · 
Register (45 FR 55402) amendmenta to Its 
rqula lion, for thi., upgrading of . . . 
emergency planning and preparedneoa. 
The effective date for thou regulations 
waa November 3, 1980. · · 

In those regu)ationa, ·1 50.54(q) 
required licensee, io fuml~h three .. 
copie1 of chllnges to the.emeraencv.plan 
and emergency plan lmplemcntiaa 
procaduru to NRC Resfcma.l. , 
Adminietratore ~ ten copfN to the 
Dlnctor, Office of Nuclear Reactor 
Replatioa. The amendment coataiud 
ID thJ1 notice reducet to S tlM total 
number of copin the licemN·il . 
required to 1ubmit (one copy to be NDt 
to the appropriate Resional .. , . 
Admlnl1trator ud two coplea to NRC 
Headquutan). · · . 

Because the•• amendment.a relata . 
aolely to procedural mattm. the · 
CommlHion hr.a found that aood came 
exists for omittiq notice of propoaed 
rulemaJdns and public procedun , . 
tboreon, a, unnec:etJNI')'. Sinca the . · 
amendment relieves llceDHfl &om 
J'Ntrictiou under replatiom cummtly 
ID effect, Jt ii effective upon publication. 

h~ork Recluc:ftloa Ad Statamma 
Tha Information collection 

nqutnmeata contained In dlil 
regulation hav<ia been approved by the 
Office of Management and Budget; 0MB 
approval No. 31so-GO!L 

LIit of Subjedl In 18 CFI Part a 
Antitruat, CJa11ifled Information, Fire 

prevention. Intergovemmental rel5tione, 
Nuclear power planm arid rHcton; 
Penalty, Radiation protection, Reactor 
1iting aiteria, Reporting requirements. 

Punuant to the Atomic EneJ'&V Ad of 
1954, as amended. the Energy 
Reorsanization Act of 1974. u amended. 
and Rctiom 5SZ and 553 of ntle 5 of the 
United States Code, the following 
amendments to Title 10. Chapter L Code 
or Federal Regulations, Part SO an, 
publi1bed aa a document 1ubject to 
codification. 
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48 FR 1026 
Publish_, 1/10/83 
Effective 3/11 /83 

10 CFR Part 50 

Reporting of Changn to the ·aua1ny 
Auuran• Program 

AoaNCY: Nuclear Regulatory 
Comml11lon. 
ACTION: Final rule. 

IUIIMAlffl The Nuclear Regulatory 
Commiaslon 11 amending Its regulaUon1 
to require each holder of a nuclear 
power plant or fuel reprocessing plant 
construction permit or operating license . 
(1) to inform the Commission in writing 
of quality assurance program changes 
that affect the description of the quality 
assurance program described or . 
referenced in its Safety Analysis Report 
and accepted by the Commission. and 
(Z) to clarify the requirement concerning 
implementation of the accepted quality 
aos~nce program. In the past. existing 
rqu1ationa did not specifically include a 
requirement that changes to the 
accepted quality assurance program be · 
reported and some licenaees changed . 

· their quality amsurance programs 
without Informing the Commission. Thia 
resulted in some unacceptable quality 
aDSurance programs. The amendments 
will assure that when licensees and 
construction permit holders reduce their 
commibnents in their quality assurance 
program descriptions accepted by the 

. Commission. they 11ubmit the changes to 
the Commision and receive its approval · 
before implementing the changeL 
EFFECTIVI DATI: March 11, 1983. 
POii FURTHEII INFORMATION CONTACT:· 
Wjlliam L Belke, Office of Inspection 
and Enforcement.. U.S. Nuclear 
Regulatory Commission. Washington. · 
D.C. 20555. Telephone (301) 492-4512. 
auPPLEMENTARY INFORMATION: The 
quality aaaurance·(QA) requirement, of 
10 ~ Part SO. '1lomestic Ucensing of 
Production and Utilization Facilitiet," 
constitute a cornerstone of the 
Commi11lon'i .. defense-In-depth" 
concept for enaurlng safe operation of 
nuclear power plants and fuel 
reproce1afn8 plants. · 

Because of the Importance of the QA 
program. a, a management tool to attain 
objectives Important to nuclear safety, 
the NRC staff conductl extensive 
reviews during the licensing process to 
ensure that the app1Jcant'1 QA program. 
description satisfies 10 CFR Part SO, 
Appendix B. "Quality Assurance 
Criteria for Nuclear Power Plant, and 
Fuel Reproce11ing Plant,." Once the 
NRC staff baa accepted it. the .QA 
program description becomes a principal 
inspection and enforcement tool in 

ensuring that the permit holderor CPR Part SO. licensees and construction 
licensee la In compliance with all NRC permit holden mut emure that their 
quality asaurance requinnnenb for principal contracton' QA program · 
protecting the public health and safety. description change1 an reported to NRC 

Aa indicated In 10 CFR S0.3l(a)(7J. In writing. In addition. when · ·. 
"Contents applications; tedmfcal · •ubcontracton make ,~cant changes 
information." the Preliminary Safety that amount to changes In the · 

· Analysla Report (PSAR) must include "a construction permit holder'• ar · 
deacr:lption of the quality assurance licenaee'1 QA program or Ill the 
program to be applied to the design. principal contractor', QA program. the 
fabrication. construction. and testing of NRC 11 to be notified la wriHng. 
the structures. system.a, and components Ucensee, must submit to the NRC at 
of.the facility." Simllarly,·t S0.34(b)(8J(i!) leut annually (under 10 CFR so:nJ, and 
requires that the Final Safety Analyala permit holden within 90 days, those · 
Jteport (FSAR) describe "managerial change, to the QA program description 

· and administrative controls to be used that do not reduce the commitments in 
to assure safe operation" and that It the program description previously . · 
"Include a discussion of how the accepted by the NRC. In all caaea. . 
applicable requirements of Appendix B licensees and permit holders making 
(Quality Assurance Criteria] will be change, to the QA program description 
satisfied. .. The QA programs described that do reduce the commitments, must 
In the Safety Analysis Reports are aubmit the change, to NRC and receive 
Intended to represent the QA progr&m1 NRC approval before Implementing the 
actually being applied In practice. changeL · 

Because existing regulationa do not The Commillion will evaluate . 
specifically include a requirement that aubmitted changer, to determine if the 
changes to the accepted QA program be revised QA progrl!Dl description fa In 
reported to the Commi&11lon. some · accord with the Commission•, QA · 
licensees have been changing their QA requirements in Appendix B of 10 CFR 
program, without informing the l 
CommlS11ion. In a few cases this baa Part 50 and Safety Ana ysi1 Report QA 

hich · program description commitments . . 
resulted in QA programa w · were not previously accepted by the NRC. Thie 
acceptable to the NRC staff and which Commission normally will inform the 

. did not conform to all aspects of the construction permit holder, licensee. or 
~C regulationa. The primary concern QA topical report organization within 60 
with the current situation la that day, of receipt of the ch,onae ah9ut the 
unreported changes to the QA program --o 
might dlmlnJab the scope of the program result of this evaluation commensurate 

fi d fief with the 10 CFR 50.71 aD;Dual reporting 
permitting aigni cant e encies to requirement for license. e11.or SCkfay 
arise In the design. fabrication. 
construction. or operation of the facility. reporting requirement for permit 
Thi• could result in increaied risk to the holders. Ucenseea. permJt holders or QA 
public health and safety. topical report organization, submitting 

The final amendments require that changes requiring NRC approval before 
nuclear power plant and fuel Implementation will also normally be 
reproce11ing plant construction permit lnf'ormed of the re1ult1 of the evaluation 
holders and licensees implement the within 60 days. 
accepted QA program described or Diacu11ion of Comments 
referenced In the Safety Analysis 
Report. provide a current descritJtfOD of On July 2. 1981, the NRC published in 
the program as It la Implemented. and the Federal Register (48 FR 34595) 
1ubmlt all changes to the accepted proposed amendments to 10 CFR 50.54 
program description (a• required by 10 and 50.SS for reporting of change, to QA 

~ ~~~~~~ 50.3f{b)(8)(il)) to the =:~·~':,:.,hidl ':'::':~i!4:s in 
Although NRC presently review, QA developing the final rule. The following 

topical report program descrfptlona of discussion highlights the major Issues . 
the licensee'• or conatnic.tion permit that were raised by the commenters and 
bolder', principal contractors (architect- their resolution (the comments received. 
engineer, nuclear steam supply system and a fuller di11cu11ion of their 
vendor, constnJctor, and construction resolution-are availabje for review :in 
manager when other than the the Commission'• Public Document 
constructor) submitted to It. the Room at 1717 H Street NW., 
requirementl of Appendix B of 10 CFR Washington. D.C. 20555). 
Part 50 clearly 1tate that the 1Jcensee or One commenter recommended that 
permit holder ha1 responsibility for the the rule be revised to clarify that 
establishment and execution of the QA licensees may make changes to a 
program. Therefore, commensurate with previously 11ubmitted QA program 
the requirement, of Appendix B of 10 description provided the change does 
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not decreaae the ,cope of the program or 
effectlvene111 of the program'• controlL 

To preclude potential confu1ion or 
ml1interpretation of the term• Nacope" 
or "effectivene111," II 150.54 and 50.55 of 
the rule have 1:'l?f!n reviled to require 
Ucenaeea to 1ubmit to the NRC at Jeaat 
annually (under 10 CFR 50.71), and 
permit holden within 90 daya. thoae 
changea to the quality a11urance 
program deacription that do not re~uce 
the commitments in the program 
deacriptlon previoualy accepted by the 
NRC. In all casea, changea to the Safety 
Analysla Report quality a11unmce 
program deacriptlon that do reduce 
thoae commitmenta must be 1ubmitted 
to NRC and receive NRC approval 
before implementation. 

Some commenten suggested that the 
!O CFR 50.54 and 50.55 rule change• 
abould be consolidated into aection D of 
Appendix B to 10 CFR Part 50 and that 
the exiating regulations in 11 50,34. 
50,59. and 50.71 be allowed to aatisfy the 
Intent of the rule'• reporting 
requlrementa. · 

No changes to the rule were made In 
responae to these comments. The 
Commisalon believes that to coneolldate 
the I 50.54 and I 50.55 rule changes or to 
rely on the existing reporting . 
requlrementl of 11 50.34, 50.59, or 
I 50.71 would leave II regulatory gap 

. because there would be no requirement 
for the reporting or QA program changes 
u a condition or the comtruction permit 
or operating llceme. 

10 CFR 50.71 DOW requlrea the 
aubmittal of all changes neceaaary to 
reflect information and analyaea 
aubaiftted to the Commission by the 
Ucenaee (or prepared by the licensee 
pursuant to Commission requirementa) 
since the submisalon of the original 
Final Safety Analysis Report (FSAR) or, 
aa appropriate, the last updated FSAR. 
The updated FSAR la to be reviled to 
Include the eff ecta of: All chllJ18ea made 
in the fecillty or proceduru a~ 
ducrtbed in the FSAR: all safety 
evaluationa performed by the Jicmaee 
either in support of requested Uc:enae 
amendments or In 1upport of 
conclu1ion1 that changea did riot Involve 
· an unreviewed aafety queaUcm: and all 
anllyae1 of new aafety l11u11 performed 
by or on behalf of the Ucenaee at the 
Commission'• requeaL The updated 
Information 11 to be appropriately 
located within the PSAR. 

Under 10 CFR 50.71, It would be 
acceptable to 1ubmit annual revt1lom to 
the QA program for pJanta already 
Ucenaed for operation. provided the 
chl.Dlfl do not reduca the commitmenta 
in the prosram deacrtpUon. However, If 
a llcenaee doe• mab cbaqea to the QA. 
proaram dt1criptlon that reduce the 

c:ommitmenta In the program 
deacription. these cbmgea muat be 
aubmitted to NRC and receivtt NRC 
approval before implementation. 

In accordance with the Commi111lon'1 
licensing review polldea, the acceptance 
. criterion in effect since lauance of 
Revision 1 of the Standard Review Plan 
in early 1979 appliea to new applicatiom 
for construction permita and operatiq 
Ucenae1 and to the periodic review of 
QA topical reporta. It la not applicable 
to all permit holden and to all operatiq 
plant llcenaeea wboae conatraction 
permita or operating licenae applicatiom 
were reviewed before 1979, nor la aucb a 
commitment. once made, subject to the 
full range of enforcement options. Thia 
lack of enforceability exfata becaue 
current regulationa do not apccifically 
Include a requirement that changes to 
the QA program that affect the 
description of the QA program In the 
Safety Analy1l1 Report be aubmltted to 
the NRC for review. Additionally, other 
than In footnote 1 to Appendix B of 10 
CFR Part 50, there fa no explicit 
requirement that the accepted QA 
program be implemented aa II condition 
of the conatructlon permit or llceme. 

One commenter suggested that the 
proposed amendment to 10 CFR.50.55 be 
modified to be con,istent with the 
advance notice of propo1ed rulemakfq 
publl~hl!d December 11, 1980 (.5 FR 
81602). de~ with design and other 
cbanps In nuclear power plant facWtin 
after laeuance of II construction permit. 

The amendment to I so.as will 
precede the amendment noted above 
being developed through the advance 
notice of proposed rulemaldng. 
However, the CommJ11lon will act to 
assure conai1tency between the two 
with re1pect to facility QA program 
deacription reporting requlrementa. 

One commenter recommended thiat 
the final rule be applicable to fuel 
nproce11ing plants. . 
· The Ccmmi11lon ha, accepted t.hla 
naeation In order that lt be · 
commenaurate with the intent and· 
nquJrementl of Appendix B to 10 CFR 
Part SO. The rule baa been revlaed to 
1tate that It la applicable to fuel 
reproce11lng plants. 

Several commenten suggested that 
the final rule be 1pplicabl1 to QA 
topical report descriptions accepted by 
NRC from a licensee'• or construction 
permit bolder'• prime contracton. 

Althoush NRC preaently reviews QA 
topical repoi'tl 1ubmltted to It. the 
requirements of Appendix B of 10 CFR 
Part 50 clearly atate that the licenaee or 
permit bolder has reaponsibWty for the 
eatabllahment and execution of the QA 
program. Thua, commenaur1t1 with the 
requlrementa of Appendix B ol 10.CFR 

Part SO. Ucemeea and construction 
pennlt holden must ensure that·their · · · 
principal contractora' (arcbltect.; · · 
easf.neer, nuclear steam supply ayatem 
vendor, comtructor, and conatruction · 
manqer when other than the 
conatructor) QA program deacription 
changes are reported to NRC ·1n writfq. 
ID addition. when aubcontractora make 
afsnilicant chaqea that amount to . 
c:bangea in the conatruction permit . 
holder'• or Ucenaee'a QA program or In 
the principal contractor's QA program, , 
NRC muat be notified in writing. Thia· . 
ahould not impoae a heavy burden on a · 
Ucenaee or conatruction permit holder . · 
becauae, If a change haa been made to a 
QA topical report description by a · 
Ucenaee'a or conatruction permit . 
holder's principal contractor and 
1ubmltied to NRC by the principal 
contractor together with an explanation 
of the reaaooa for the change, the · · · · 
Ucemee or con,tniction permit holder 
need only notify NRC that the · · 
referenced principal contractor'• QA 
topical report baa been cbqed and · . 
1qbmitted to NRC by the principal . · . ' 
contractor and need not forward a letter 
explaining the. change. 

It w11 alao auggeeted that NRC . . .; .. · 
Resident Inspecton be allowed ta . . . . 
review .QA program changes in order to ... 
determine whether the program ~u. 
beeu weakened. .. 

Becaua.e of the Resident lnspectol"I' . . . 
dlvenlfied and demanding workloada.. 
the Commission believe• that lta beat•. · ... 
lntereata would be expeditiou1ly 1erwd · · 
by having reviews of QA program · 
description changes performed in 
designated NRC Regional Offices or . . 
Office of Inspection and Enforcement. •11: 
neceasary and appropriate. · 

It waa al110 auggeated that QA . : ..•.. 
program description chanses should be :.s 
reviewed by the NRC'a Office of Nuclear_ 
Reactor Regulation (Quellty ~wrance · 
Branch) In lieu of the NRC Regional .. · 
Offlcea, since Ucenaeea lnJUapy obt~ . : . 
approval of their quality Hturance. . 
program deacrlpUona from that NRC , . 
unlL ..... . 

The Commf11lon baa not accepted thla · 
ausgeation. The Comml11ion will 
develop intemaJ review procedure, to 
1n1ure that QA program description 
chansea will be reviewed by the NRC 
office poaseuing the nece11ary QA . 
experti1e and re1ource1. In all caaes, 
cople, or all QA program deacripUon 
changes will be provided to the 
appropriate NRC Regional Office. . . . 
appropriate NRC Resident Inapector, · 
and NRC Office of In1pection and 
Enforcement for their review and to. i ·· 
10Udt their Input regarding the changeL · · 
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Finally, several commenten suggested 
that the rule be clarified to avoid the 
1pecific mi1interpretation that written 
evaluation, could be required for every 
reviaion of QA implementing methoc:18 
and procedure,, and for ch.angea that 
correct 1pelling, punctuation. or items 
that are editorial in nature. 

The rule haa been rewed to clarify 
the requirement for written evaluationa.. 
Generally, changes to quality UIIW'ance 
program imp{ementing procedures. 
Instruction.a, methoda. and other 
documents do not require evaluations or 
aubmJttal to NRC. Only when then 
changes Involve a change to the QA 
program 811 described in the Safety 
Analysis Report would NRC have to be 
notified and would a forwarding letter 
have to be submitted. Thill forwarding 
letter will provide the basis for a 
Commission determination concemina 
compliance with the criteria In 
Appendix B of 10 CFR Part 50. 
Consequently, all affected pages of the 
Safety Analysis Report that describe the 
quality assurance program must be 
aubmitted to NRC in order to emun that 
the copy of the quality aasurance 
program description retained by NRC 
remains currenL 

Paperwork Reduction Ad 
The application. reporting. and 

recordkeeplng requirementa contained 
In this Regulation have been approved 
by the Office of Management and 
Budgeli 0MB approval No: 3150-001L 

Regulatory Flexibllity Ad Certlficadoa 
In accordance with the Regulatory 

Flexibility Act of 1980, 5 U.S.C. eo5(b), 
the Commission hereby certifies that 
this rule will not have a 1lgnificant 
economic impact on a !Ubstantial 
number of amaU entities. Thi, final rule 
affecta only the licensing and operation 
of nuclear power planta and fuel 
reprocessing planll. The companies that 
own theae planta do not rail within the 
,cope of the definition of N1mall 
enUtiea'" eet forth In the Regulatory 
Flexibility Act or the Small Bualne11 
Size Standard, aet out In regulatiom 
l11ued by the Small Bu1ine11 
Adminlatratfon at 13 CFR Part 1Z1. No 
,mall entity commented that the 
propo1ed rule would affect it. 

Ual of Subjecu ID 10 CFR Put so 
Antitruat, C1a11lfied lnformati~n. F"11e 

prevention. Intergovernmental relatiom. 
Nuclear power planta and reactors, 
Penalty, Radiation protection, Reactor 
ailing criteria, Reportiq and 
recordkeeplns requirement,. 

Pursuant to the Atomic F.nergy A.ct of 
1954, aa amended. the F.nerv 
Reorganization Act or 1974. H amended. 

and 11ection1 552 and 553 of 11tle 5 al the 
United State, Code. the followµig 
amendm.enta ta ntle 10. Chapter L Code 
of Federal Regulaliona. Put SO are 
pabll1hed u • document aubject to 
oodlllcatta.a. 

~48 FR 2729 
Published 1/21/83 
Effective 2/22/83 

10 CFR Part 50 

Environmental Quallflcatlon of Electric 
Equli:ment Important to Safety for 
Nuclear Power Plants 

AGENCY: Nuclear Regulatory 
C:Ommission. . 
ACTION: Final rule. 

SUMMARY: The Commission is amending 
it• regulations applicable to nuclear 
power plants to clarify and strengthen 
the criteria for environmental 
qualification of electric equipment 
important to safety. Specific 
qualification methods currently 
contained in national standard.a, 
regulatory guides, and certain NRC 
publications for equipment qualification 
have been given different interpretations 
and have not had the legal force of an 
agency regulation. This amendment 
codifies the environmental qualification 
methods and criteria that meet the 
C:Ommiseion's requirements in this area. 
EFFECT1VI DATE February 22. 1983. 
FOR FURTHER INFORMATION CONTACT: 
Satish IC. Aggarwal Office of Nuclear 
Regulatory Research. U.S. Nuclear 
Regulatory C:Ommission, Washington. 
D.C. 20555, Telephone (301) 443-5946. 
SUPPLEMENTARY INFORMATION: 

Previom Notice 

On January 20, 1982, NRC published In 
the Federal Register a notice of 
proposed rulemaking on environmental 
qualification of electric equipment for 
nuclear power planta (47 FR 2876). The 
comment period expired March 22. 1982. 
A total of 69 comment lett~ra raising 10 
major issues were received by April 8. 
1982. An additional 10 comment letters 
were received by April Zl, 1982. but no 
new issues were raised. The major 
issues are discussed below. 

Nature and Scope of the Rulemaking 

Nuclear power plant equipment 
Important to safety must be able to 
perfonn its safety functiona throughout 
ita installed life. This requirement is 
embodied In General Design Criteria 1. 
2, 4, and 23 of Appendix A. .. General 
Design Criteria for Nuclear Power 
Plants," to 10 CFR Part SO. ''Domestic 
Licensing of Production and Utilization 
Facilities": In Criterion m. ''Design 
Control" and Criterion XI. ''Teet 

Control," of Appendix B, .. Quality 
Assurance Criteria for Nuclear Power 
Plants and Fuel Reprocesaing Pluta, .. to 
10 CFR Part 50; and in paragraph 
so.ssa(h) of 10 CFR 'Part so, which 
incorpor9tes by I'E'ference IEEE 279-
1971, 1 "Criteria for Prote::tion Systems 
for Nuclear Power Generating Stationa." 
This requirement ls applicable to 
equipment located inside 811 well as 
outside the containment. 

· The NRC baa used a variety of 
methods to ensure that these general 
requirements are met for electric 
equipment important to safety. Prior to 
1971, qualification was based on the fact 
that the electric components were of 
high Industrial quality. For nuclear 
plants licensed to operate after t97'1, 
qualification was Judged on the basis of 
IEEE 323-1971. 'For plants whose Safety 
Evaluation Reports for construction 
permits were issued since July 1, 1974. 
the Commission has used Regulatory 
Guide 1.89, "Qualification of Class 1E 
Equipment for Light-Water-Cooled 
Nuclear Power Plants," which endoraea 
IEEE 323-1974,2 "1EEE Standard for 
Qualifying Claee IE Equipment for 
Nuclear Power Generating Stations," 
subject to supplementary provisions. 

Currently, the Commission has under 
way a program to reevaluate the 
qualification of electric equipment in all 
operating nuclear power plants. Al a 
part of this program, more definitive 
criteria for environmental qv.alification 
of.electric equipment important to safety 
have been deveolped byithe NRC. A 
document entitled "Guidelines for 
Evaluating Environmental Qualification 
of Class 1E Electrical Equipment in 
Operating Reactors" (DOR Guidelines) 
was issued in November 1979. In 
addition. the NRC has issued NUREG-
0588. '1nterim Staff Position on 
Environmental Qualification of Safety
Related Electrical Equipment," which 
contains two sets of criteria: the first for 
plants originally reviewed In accordance 
with IEEE 323-1971 and the second for 
plants reviewed in accordance with 
IEEE 323-1974. 

By its Memorandum and Order CU
~21 dated May 23, 1980, the 
C:Ommisuion directed the staff to 
proceed with a rulemaking on 
environmental qualification of safety
related equipment and to address the 
question of backfit. The commission also 
directed that the DOR Guidelines and 
NUREG-0588 form the basis for the 

1 lncorpontloo by refmmce 1'PJ)r0ftd by tm 
Director of the Office of Federal Repter DD Jan11117 
t. 1982. Cople1 may be obtained from the Inatltute of 
Electrical and Electronlca Ellgineera, hie.. HS But 
47th SirHt, New Yen. N. Y. 10017. 

9Cop!N 111111 be obtained from lht l'nltltute of 
mlClrlcal and !lectronlcl Bnafneen, Inc. HS But 
'7th Strwt, New Yozt. N. Y. 10017. 
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requirements licensees and applicants 
mU1t meet until the rulemaking bas been 
completed. This rule is baaed on the 
DOR Guildelines and NUREG-o588. The 
Commission recognizes the qualification 
'eff'lrta of the Industry as a result of CIJ
~21. 'I11erefore, the rule provides thet • 
re,,ualific11tion 'lf.eiectric equipment will 
not be required by applicants for and 
holders of operating licenses for nuclear 
power plants previously required by 
NRC to qualify equipment in accordance 
with DOR Guidelines or NUREG-0588 
{Category I or II); Categol'J f 
nquirementa of NUREG-0588, which 
aupplement the recommendatiom of and 
apply to equipment qualified in 
accordance with IEEE 323-1974. apply to 
nuclear power plants for which the 
comtruction permit safety evaluation 
report wa1 la11ued after July 1, 197'
Category II requirements. which 
1upplement the recommendations of IIJld 
apply to equipment qualified In 
accordance with IEEE 323-1971, apply to 
nuclear power plants for which the 
construction permit safety evaluation 
report was issued prior to July 1. 1974. 

In CIJ-80-21, the Commission stated 
that unless there were sound reasons to 
the contrary, replacement part, should 
be qualified to the standards set forth in 
Category I of NUREG--0588 or IEEE 323-
1874. The Commission reaffirms that 
poaitioil in this rulemaking. Su~· 
qualification constitutea compliance 
with the provisions of paragraph 
S0.49(1). The C~ssion's position i& 
designed to promote,the policy of 
upgrading the environmental 
qualification and reliability of installed 
electric equipmenL Situations may arise, 
however, .in which iucb upgrading will 
not be feasible or compatible with 
overall plant safety. Ucensee must 
nview each situation on a case-by-case 
basis to determine that "sound reasons 
to the contrary" do exist to juspfy an . 
exception from upgrading. Examples of 
acceptable· "sound reasons to the 
contrary" will be included in Regulatory 
Guidet.89. 

The datn specified In this rule far 
completion of environmental 
quali.6cation of electric equipment 
important to safety apply to all licensee, 
and applicants and supersede any date 
previously imposed. No changes to 
licenses or technical specifications are 
necessary to reflect these new 
completion dates. 

The scope of the rmal rule covers that 
portion of equipment important to safety 
commonly referred to as "aafety
related" [which the Commission 
lnterprets aa e&11entially "Clasa lE" 
equipment defined iii IEEE 323-1974), 
and nonaafety-related electric 
equipment whose failure under 
postulated environmental conditions 
could prevent the s9tJsfactory 

accc':'!l~·:ii.hment of re·1uired safe~ 
functf'>ns by 11efely-1,3!9.ted equ1pmenL 
Safety-related structures, systems. and 
components are those that are relied. 
upon to remain functional during and 
following design basia eventa to ensure 
(i) the integrity of the reactor coolant 
pressure boundary, (ii) the capability to 
shut down the reactor and maintain it in 
a safe shutdown condition, and (iii) the 
capability to prevent or mitigate the 
consequences of accidents that could 
result in potential offsite exposures 
comparable to the guidelines of 10 CFR 
Part 100, Design basis events are defined 
as conditions of normal operation. 
including anticipated operational 
occurrences; design basis accidents; 
external events; and natural phenomena 
for which the plant must be designed to 
ensure functions (I) through (iii) above. 
Also covered in the scope of the final 
rule i1 certain postaccident monitoring 
equipment specified as "Category 1 and 
2." in Revision 2 of Regulatory Guide 
1.97, "Instrumentation for IJght-Water
Cooled Nuclear Power Plants to Asses, 
Plant and Environs Conditiona During 
and Following an Accident." . 

Included in the final rule are specific 
technical requirements pertaining to (a) 
qualification parameters, (b) 
qualific;ation methods, and (c) 
documentation. Qualification 
parameters include temperature. 
pressure, humidity, radiation. chemicals. 
and submergence. Qualification 
methodl include (a) testing aa the 
principal means of qualification and (b) 
analysis in combination with partial 
type test data or operating experience. 
The final rule requires that the 
qualification program .include 
synergistic effects, radiation, 
environmental conditions and margin 
considerations. Also, a record of 
qualification must be maintained. 
Proposed Revision 1 to Regulatory 
Guide 1.89, which bas been isaued for 
public comment. describes methods 
acceptable to the NRC for meeting the 
provi1iona of thi1 rule and Includes a lilt 
of typical equipment covenid by it. 
Revision 1 to Regulatory Guide 1.89 will 
be Issued after resolution of public 
comments. 

NRC will generally not accept 
analysis alone in lieu of testing. 
Experience has shown that qualification 
of equipment without test data may not 
be adequate to demonstrate functional 
operability during design basis event 
conditions. Paragraph 50.49(f) provides 
four methods for qualification. Testing 
will be preferred. To ensure integrity of 
a ~esti~ program. the Commission 
expects tha• lhe same piece of 
equipment will be usf'd thro•1ghout the 
complete teat sequence. 

The final rule requires that each 

bolder of an operating license provide a 
list of electric equipment important to 
safety within the scope of this rule 
previously qualified based on testing, 
analysis, or a combination thereof, and 
a list of equipment that baa not been 
qualified. These lists and the schedule 
for completion of qualification of electric 
equipment must be submitted by May 
20, 1983. 

The general requirements for seismic 
and dynamic qualification for electric 
equipment are contained in the General 
Design Criteria and are not included 
within the scope of this rule. Further 
guidance is provided in Regulatory 
Guide 1.100, ''Seismic Qualification of 
Electric Equipment for Nuclear Power 
Plants," (Revision 1) and NUREG-0800, 
"Standard Review Plan." NRC la 
considering future rulemaking 
concerning requirements for the 
em,ironmental qualification of electric 
equipment important to safety and the 
requirements for seismic and dynamic 
qualification of electric equipment. 

Comments On The Proposed Rule 
The Commission received and 

considered the comments on the 
proposed rule contained in the 69 letters 
received from the public by April 6, 
1982. Copies of those letters and a staff 
response to each comment are available 
for public inspection and copying for a 
fee at the Commission's Public 
Document Room at 1717 H Street NW .. 
Washington. D.C. 

The major issues raised by the 
comments and NRC staff responses are 
aa follows: 

(1) Seismic and Dynamic 
Qualification-Parasraph 50.49{c) 

Issue: Seismic and dynamic 
qualifications are an integral part of 
environmental qualification. It is 
therefore inappropriate to codify these 
requirements separately. 

Responae: Electric equipment at 
operating nuclear power plants was 
generally qualified for environmental 
and seismic stresae1 separately, Le .. by 
usihg separate prototypes for 
environmental and seismic qualification 
teats. The Commission has decided. 
after considerable deliberation. to 
pursue the issue of seismic and dynamic 
qualification separately at a future date. 
A future seismic rule may not require 
retesting for environmental streS11e1 
bf'cauae a single prototype was not used 
during the original qualification. Also. 
the Commission has concluded that 
protection of electric equipment 
important to safety againsl other natural 
phenomena and external events should 
not be within the scope of this rule. 

(Z) Scope-Cold Shutdown 
Requirement-Paragraph 50.49{b) 

I111ue: The rule introduces a new 
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nquirement to qualify "equipment 
needed to complete one path of 
achieving and maintaining a cold 
lhutdown condition." A change of thi8 
mqnitude. at this advanced stage of the 
tnduatry•1 qualification effort. moat 
certainly introduces significant new 
costl and obligations with no · 
demonstrated improvement in sS,ety. 

Retponae: Regulatory requirements In 
effect at the time of licensing of the 
majority of operating reactors did not .· 
nqulre that all electric equipment and 
ty1tem1 necessary to bring the reactor · 
to cold shutdown be classified as safety 
nlated. However. electric equipment 
and l)'ltems necessary to shut down the 
nactor and maintain it in a safe 
lhutdown condition are required to bG · 
clalllifled as safety related and therefore 
are covered by the rule. . 

· The Commission ls currently studying 
the requirements for shutdown decay 
beat removal under Unresolved Safety 
luue (USI) A-45. 1'1ie overall purpose of 
A-IS fs to evaluate the adequacy of 
current licensing requirements to ensure 
that failure to remove shutdown decay 
beat doee not pose an unacceptable risk. 
Under A-45 a comprehensive and 
c:onsistent set of shutdown cooling 
requirements for existing and future 
plants ls being developed. 1'1ie final 
technical resolution of A-45 is presently 
ICheduled for October 19M. 

The Commission believes it would be 
premature at thil time to impose the 
requirement tQ environmentally qualify 
electric equipment and system.11 
neceasary to achieve and maintain cold 
lhutdown prior to the final resolution of 
A-t5, 1'1ierefore, this requirement ii not 
Included in the final rule. 

(3) Scap.-Equipment in a Mild . 
Environment-Paraaraph 50.49{b) 

luue: The rule makes no distinction 
between equipment located in a harsh 
or mild environment. The stresae1 for 
equipment in a mild environment are 
len severe than for those in a harlh 
anvironment. 

Retp0me: The final rule doe1 not 
cover the electric equipment located In a 
mild environment. The Commiasio.n bu 
concluded that the general quality and 
IUl'Veillance requirementl applicable to 
electric equipment a1 a result of other 
Commilslon regulation,, including 10 
CFR Part SO. Appendix B (see for 
example, Regulatory Guide 1.33, 
"Qu11lity Aaaurance Program 
Requirements (Operation)." Revision.3) 
are IUfflcient to ensure adequate 
performance of electric equipment 
Important to safety located in mild 
1nvironmenta. Since It has been 
concluded that no further environmental 
qualification· requiremenll are needed 
for auch equipment provided they fully 
1ati1fy all other appllcable.regulatiom. 

the Commission has determined that no 
additional requirements are necessary 
with respect to electric equipment 
important to safety located in mild 
environments in order for licensees to 
satisfy, with respect to such equipment. 
existing license conditions or technical 
specifications calling for qualification of 
safety-related electric e,quipment In 
accordance with DOR Guideline• or 
NUREG-0588. 

{4} Scope-Previous Qua!J1ication 
Efforts-Paragraph S0.49{b} 

I1111ue: The rule does not recognize that 
plants have completed qualification of 
equipment to the DOR Guidelines or. 
NUREG-0588. Without such recognition. 
industry efforts, manpower, and billfona 
of dollars will go down the drain. 

Response: The final rule has been 
expanded to alleviate this concern. See 
Paragraph S0.49(k). 

{SJ.Humidity;,,_Paraaraph S0.4S{e}(2} 

Issue: The effectl of time-dependent 
variations of relative humidity during 
normal operation cannot be considered 
for all equipment. There are no detailed 
standards for how this type of teatlns 
should be performed. ·· 

Response: The Commi~ion agrees. 
Humidity variation during normal 
operation are difficult to predict. It has 
not been demonstrated that the time
dependent variation in humidity will 
produce any differences in degradation 
of electric equipment. The words '91'ime
dependent variation of relative" have 
been deleted from Paragraph S0.49(e)(2). 

(8) Aging-Paragraph 50.49{e}(5) 

Issue: The requirement that ongoing 
qualifications be done using "prototype 
equipment natually aged" ls overly 
restrictive. Use of accelerated aging to , 
define a qualified lif!! fs not technically· 
feasible. . 

Response: Preconditioning by 
accelerated aging Is technically feasible 
for simple electric equipment for plant 
life and for complex electric equipment 
for a shorter designated life. The 
Commission recognizes that state-of-art 
technology will be utilized in any aging 
program. Reference to qualified life ha1 
been deleted from. paragraph 51U9(e}(SJ. 

(7) Margi,1s-r iJtc.iroph 50.4fl{e)(BJ 

Issue: The margins applied in addition 
to known conservatisms lead to 
excessive stress that could lead to 
failures of equipment in unrealfstic 
qualification teata. · 

Reaponae: The Commission agreeL 
Thia requirement could have caused 
excessive margins. The paragraph ha1 
been modified to recognize ·· 
comervati1ma that can be qualified. 

(8) Analysis .and partial tat daJa
Paragraph 50.4IJ{f){4) 

Issue: Ir' partial type test d~ta .that , : 
adequately support the analytical · ... 
assumptions and conclusions are . · 
available, their analysis should be . 
allowed to extrapolate orinterpolate 
these N!1Jultl for equipment. regardle111 
of puichaae date. , 

Response: The Commission agrees. 
Reference to ~purchase date" bu been 
deleted. ,. , . 
(9) Requirejnent for II CBlllraljiJ... 
Paragraph·~4J!UJ . . .. 
' hsue: The ~quirement for~ central 
file 1hould be deleted since it i1 not co1t 
effective and ba1 no safety benefit. . ·. 

Response: The .. Commi111ion agrees. 
This requirement-has·been subject to 
different interpretations. A ret:ard of 
qualification must be JDaintained in an 
"auditable form" but not nece1111arily fn 
a central me for the entire period during 
which the covered item ia installed in a 
nuclear power plant. Recordlceeplng 
requirement of 10 CFR Part Appendix B 
must.be met. Certain records can be 
, kept at the vendor'• 1hop. 

(10) Justification of_continued operation 
for operating planta. · · · 
. Issue: The requirement to submit 
Justification for the continued operation 
of operating plants should be -deleted 
since this information has been 
previously 1ubmitted 10 NRC. 

Response: This requirement has been 
satisfactorily met and Paragraph 50,49(1) 
of the proposed rule baa been deleted in 
its entirety from the final rule. . 

.In addition. Paragraph S0.49(g) of the 
proposed rule has been deleted from the 
final rule since Jtil too prescriptive. It 
will be included in Regulatoey Guide 
1.89, ' 

Effectin Date:This rule replaces the 
"interim 1'\lle" publiahed in the Federal 
Register on June 30. 1982 (47 FR 28363). 
The "interim rule" 1uapended 
environmental qualification deadline• 
contained bl license condltio111 or 
technical 1pecificatio111 of operating. 
planta. On the effective date of thia rule 
(see above),Jhe. '"Interim rule" ii · 
·1uperseded and the tchedule for . 
environment&! qualification contained fn 
-tb.11 rule tako1 effect for. all plants. 
·Paperwork Reduction Act 

The final rule contains information 
collection requirements that have been 
approved by the Office of Manag~ment 
and Budget 0MB approval number ii 
3150-0011. 

Regulatoey Ftmblllty Stalamenl 
ID accordance with the Regulatory 

P'lexibillty Act of 1980, I U.S.C. eos{b). 
the Commission hereby cett:ifln that 
this rule will not have a 1igni5cant 
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aconomic impact on a substantial 
number of small entitiei. Thia final rule 
affects the method of qualification of 
electric equipment by utilitiea. Utilities 
do not fall within the definition of.a 
amall buaineH found in Section 3 of the 
Smalf .Bu1ineH Act.-15 U.S.C. e32. · 
· In addition. utilitie1 ·are required by 

:the Commi111ion'a Memorandum and 
Order CIJ-60-Z1, dated May 23, 1980, 1D 
meet the requirement, C1:!J!tained in'tha 

• DOR '!Guidelines for Evaluating 
Envinmmental Qualification of Class 1E 
Electrical Equipment in Operattns 
Reactori.'' (November 1979) and . 
NUREG-0588. "Interim Staff Position on 
Environmental' Qualification of Safety
Related Electrical Equipment." which · 
form the·buis of this rule. · 
Co111equently, thiA rule codifies exiatin& 
requlrementl and impoaea DO new COits 
or obligations on utilitiet. · 

. I.lat of Subj,c:ta ID 10 CFR Part ~ 

·. Antitruat. Classified information. Fire 
··prevention.Intergovernmental reiationa, 

Nuclear power plant, and reactors, 
Penalty, Radiation protection, Reactor 
litin& criteria, Reporting requirement,, 

Pursuant to the Atomic Energy Act of 
1954, as amended. the Energy 
Reorgamzation Act of 1914, aa amended. 
and section 553 of title 5 of the UAited 
State, Code, 10 CFR Part SO i1 amended. 

48 FR 5532 
PubHshad 2n/83 . 

... Effective .3/9i83 
,,'.rJ.: 

10 CFR Part 50 

Codff and Standards for Nuclear 
Power Pl~~ Winter: 1981 Addenda 

AGINCV: Nuclear Regulatoey 
. Commission. · · -
ACTION: Final rule.· 

IUIIIIAIIY: The Commission i1 am.endlnfl 
Ill ~ationa to Incorporate by . . -
reference tbe Winter 1981 Addenda of 
the American Society of Mechanical · 
Engineers (ASME) Boiler and Pressure 
Vensel Code. The sections of the ASMB 
Code being inco11>orated provide rules 
for the construction of nucle~ power · 
plant componentl and specify . · 
requirementa for inservice inspection of 
tbote component,. Adoption of these 
amendments will pennit the use of . 
Improved methods for construction a11d 
lmervice inspection of nuclear power 
plants. . 

DATI: Effective March 9. 1983. 
POR PUIITMl!II INFCRMAT10N CONTACT: 
Mr. E. T. Baker, Office of Nuclear· 
Regulatory Research. U.S. Nuclear · 
Regulatory CommlHlon. Washington. 
D.C. 20555, Telephone (301) 443-5892. 

8UPPLEIIDfTAAY INFORMATION: On July . 
29, 1982, the Nuclear Regulatoey 
CommJHlon publluh~d in the Federal 
Resister (47 FR 32725) proposed 
amendments to ita regulation. 10 CFR 
Part SO. ''Domutic Ucena[hg of 
Production and Utilization Facilltiea." 
The proposed amendment, revised 

· I 50,SSa to Incorporate by reference the 
Winter 1981 Addenda to Section ID, 
Division 1, "Rules for the Construction 
of !lluclear Power l"lant Components," 
a.'td Section XI, Dlvbion 1, "Rules for 
lnservice Insper.Uon of Nuclear Power 
Plant Components," of the ASME Boiler 
and Pressure Vessel Code. 

Some of L"ie chanses effect;)d in the 
addenda which are incorporated by thi1 
rule are: 

1. Article NCA-9000. "Glossary," waa 
added to Section m. Thia provides 
standard definitions for terms used in 
Section m. 

2. Parasraph IWB-2413, "Inspection 
Program for Steam Generator Tubing," 
of Section XI was revised. The ASME 
Boller and Pre11ure Vessel Code has 
deferred its requirements for the .. 
examination of steam generator tubing 
to the requirements contained in the 

. NRC plant Technical Specifications. 
3. Paragraph IWB-3112 of Section XI 

waa reviaed to make the acceptance 
1tandarda of Section m and the 
preaervice acceptance standarda of 
Section XI more compatible. Paragraph 
IWB-411Z permits f1awa that are 
identified 81 construction flawa to be 
naluated according to Articles NB-2500 
and NB-5300, p~vlded that the flawa 
· were detected during the inspections 
conducted during construction and were 
recorded. If the preservice examination 
indicate. the flaws exceed the 
requirementa of Articles NB-2500, NB-
5300, and Table IWB-341~1. the 
component will be considered 
UDl!cceptable for service. 

"" Subteetion IWF., ".Requirements for 
ClaH MC Componentl of IJght-Water 
Cooled Power Plant,," was added to 
Section XI by these addenda. However, 
10 CFR I 50.SSa presently only 
lilcorporatea those portion• of Section 
XI that address the ISi requirements for 
Clua t. Z. and 3 eomponenta and their 
aupporta. The regulation doea not 
currently address the ISi of 
containmenta. Since thia amendment la 
only intended to update current 
regulatory requirements to include the 
latest Code addenda, the requirements 
of Subsection lWE are not imposed 
µpon-Cornmission licensees by this 
amendmenL The applicability of 
Subsection IWE will be considered 
separately •. 

Jntere1ted persona were invited to 
1ubmit written comments for 
comideration in connection with the 
proposed amendment by September 'Z/, 
1982. No comments were received. The 

Commission la adopting the propoaed 
amendment with a minor editorial 
revision to accommodate the 
Incorporation by reference of the ASMB 
Code. 

Paperwork Reduction Act Statement 

Pursuant to the pmvisiom of the 
Paperwork Reduction Act of 1980 (Pub. 
L 96-511), the NRC has made a 
determination that this proposed rule 
does not impose new or impact exiatws .. 
information. collection requlrementa, 

Replatory Flexibility Certification 

In accordance with the Regulatoey 
Flexibility Act of 1980. 5 U.S.C. eos(b), 
the CollllllliHion hereby certifies that 
thia rule will not have a significant 
economic impact on a substantial 
number of small entitles. This rule 
affectl only the licensing and operation 
of nuclear power plants. The companies 
that own these plants do not fall within 
the scope of the definition of "small 
entitiea" set forth in the Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulations 
issued by the Small Buaineu 
AdminJatratlon at 13 CFR Part 1Z1. Since 
these companies are dominant in their 
1ervice areas. this rule does not fall 
within the purview of the Act. 

Uat of Subjects In 10 CFR Part SO 
Antitruat. Claaified information. Fire 

prevention. Incorporation by reference. 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection. Reactor siting 
criteria. Reporting requirement,. 

Pursuant to the Atomic Energy Act of 
1954, ea amended. the Energy 
Reorganization Act of 1974, as amended. 
and aectlona 552 and 553 of title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter 1, Code 
of Federal Regulations, Part 50 81'9 
publlahed u a document subject to 
cod I fir.a tion. 

~ 48 FR5886 
Publishad 2/9/83 
Effective 2/9/83 

Correction published 2/28/83 48 FR 8256 

10 CFR Parta 50 and 70 

Regional UcensJng Reviews 

AGENCY: Nuclear Regclatory 
CommiHion. 
ACTIOIC Final rule. 

IUMMARY: The NRC ii amendins ita 
regulations to require licensees to 
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1ubmit reporta of plan changen which do 
not dec:reaae safeguard, effectivene11 to 
NRC resional offices. Thi• action la 
beiq taken a, part of the, · 
Implementation of the NRC resional 
Uce111lng program UDder which 
re1pon1ibillty for certain categoriea of. · 
action bu been delegated to Regional 
Admini1traton. The amendments are 
nec:e11ary to lnf'orm c:urent or . 
pro1pective licensee, of CWTent NRC 
practice and organization. 
IPRCTME DATE February 9, 1983. 
FOIi FUAntEll lNFORMAllON CONTACT: 
Martin Levy; Office of Nuclear Materiel · 
Safety and SaCeguarda. U.S. Nuclear · . 
Regulatory Commission. Washlnston. · 
DC. Telephone: (301) 427-4024. . 
IUPPLEMENTARY INFORMATION: The .. 
Nuclear Regulatory CommJaaion la · · 
amending ltl regulationa concemina tho 
reviewt of reactor aecurlly and · 
contingency plan c:hansea. ··. 
trauportation phy1ical protection plan 
changes. and 1pecial nuclear material 
facility aecurity, contingency and 
material control and accounting Prosram 
changea where the plan or program · 
chanaea do not decrease effectivenesa. 
These amendments are being made to 
reOect current NRC practice• and · 
aasisned responsibilltiea under the NRC 
,eaional licensing program. The revised 
provi1iona. 10 CFR 50.54(p ), and 70.3Z 
(c). (d). (e), and (g), apecify that ·· · 
notification u to chansea to certsln 
HC:Urity and contingency plam and 
material control and accountfna 
Pf'Oll'U1' ID Regio111 I and II be aent to 

· the cc,snizant regional omce 
commencing February 9, 1983. AIHJI 
October t. 1983. notification H to 
chqea In certain security and 
contingency plam and material control 
and ICCOU"tinj programl in 'all regl~ 
will be aent to th~ CO¥fllzant regional 
omi;n. With respect to the 1pecilic 
action.a deleaated io the Regional 
Admini1tratora. the revillona to the 
replationa are Intended to 1tate exactly 
which fwtcUon, are now aaalgned to the 
Re,lon4J Admlniatratora a1 their total 
rupomlbWty under the Commlutoa•1 
res(oaalwatlon program and when thete 
mpomlbWtie1 will become effective. 

11ie b&1lc delegation or authority b 
the Regional Admlni1tralora le 
contained in NRC Manual Chapter 0121. 
The pneral delegation reqalres 
aupplementation, however, H 1pec:i& 
fwtctlona are lranaferred to the Regional 

. Offlcet. 11ie amendments contained · 
herein meet the requirement for nda 
aupplementatiaa. · 

'Ihe changes to 10 CFR S0.54{p} ud 
70,32 (c), [d), (e). and (g) are · . · 
non1ub1tanUve amendments. lheJ 
limply change the entity to which 
certain notice• are sent and the data 
that the change becomes efJ'ecttye. 

Since the amendmenta relate to minor 

matters of agency organization and 
procedure, notice or proposed 
rulemaldns and public procedure 
thereon are unnecessary under 5 U.S.C. 
553, For the aame reason good cau1ct 
exi1ta tor making the amendment, 
effedlve upon pubUcatlon In the Federal 
Register without the customary thirty 
daynollce. 

Paperwork Reductloa Act Statement 

'J'he Inf ormatlon collecticm · 
requirement, contained In 1h11 . 
regulation have been approved under 
0MB clearance numben 3150-0011 .. 
3150-0009. 

I.Ill of SubJedl 
lD CFR Part fiD 

.Antitruat. Classified Information. Fire 
prevention. Intergovernmental relationa. 
Nuclear power plantl and reactora. 
Penalty, Radiation protection. Reactor · 
11tlng criteria. Reporting and 
recordkeeping requirement&. 

10 CFR Parf. ;a 

Hazardou1 materials-Transportation. 
Nuclear materials. Packqing and 
containera, Penalty, Radiation · . . 
protection. Reporting and recordkeepiq 
requirements, Scientific equipment, · 
Security meHurea. Special n~clear 
material. 

Pursu~t to the Atomic Enerv Act of 
1954. a, jUllended. the !riera. . 
Reorganfzatfoil Act of1974. u amended. 
and 5 U.S.C. SSZ and 553. ~e followiq 
amendments to 10 CFR Part, 50 and 10, . 
are published 81 a document 1ubject lo · 
codiOcaUoa. 

48 FR 8256 
Publilhad 2/28/83 

10 CfR Parto 50 and 70 

ReQIGMI Licensing Rev~ 
Correction 

In FR Doc. a-3326 beginning on page 
5888 ln the l11ue of Wednesday, · 
February 9, 1983, make the following 
correction, • 

On page 5887, fint column. I 70.32 
(c)(1), eighth line from the bottom. . 
"di1cribed" should read "described": 
aec:ond column. paragraph (d), 1ixtli line, 
"§ ao.Z2(gl" should read "§ 70.22(1)"; 
third column. paragraph (s)! el@hth line. 
"licensee," 1hould read ."licensee": and 
in the elxth line from the bottom.' 
'"70.30(g)" 1houid read '73.30(g)" 

~FR 13968 
Publldled 4/1/83. 
Effective 6(1/83 

10 CFR Part 60 

ApplJcablllty of Ucense; Condttlolll ·; 
and Technical Speclflcaflona In an 
Emergency · · · 

AGeNCY: Nac:lear .Regalafm7 
Commfaicm. ; - . ' 
AeTIOII: Final. rule. 

suMMARv: The Nuclear Regutat~ 
CommiuiOD is amen4'ng iti regwationa 
to clarify ·that all Part 50 lJcenae.ea may. 
take reuonable action that departa from 
a license condition or te~ ' 
specification in an emergency when this 
action ls Immediately needed to protect 
the public health and safety. The rule Ja 
being issued because NRC regulations 
currently do not permit 'deviations from 
license conditionl!I or technical 
apecificationa under any conditions. ' 
Emergency situations can arise. thcnagh. · 
!lurfng which a lic:ense c,ondition or ii 
technical .specificatio11 .could prevent 
Dece5Sary protective .action by th,e . 
licensee. The rule allows this actiaa to 
be taken.in emnpney circllmstiµn:a. 
l!ffl!CTM! DA~ June 1, 1-98:L 
POii FURTHER INiwoRMATION CONTAC'r. 
Charles M. Trammell Ill. Office of 
Nuclear Reactor Regulation. U.S.· ' 
Nuclear Regulatory Commlsiion. 
Washington. D.C. 20555 (Telephone: 
301-492-7389). . •' . 

IUPPUMElffARY INFORMATJOIC The rule 
clarifies the regulations in 10 CFR Part 
50 by providing that a licensee may take 
reasonable action that departs from a 
license condition or a technical 
specification in an ~ergency when 
such action ia immediately needed to 
protect the public health and safety. 

At present. NRC regulatioDl!I do not 
permit deviations from license · 
conditiom or techniC81 specfficatiou 

1 
under any circumstances. Emergenciu 
can arise, though, during which · · 
compliance with a license conditiim or a 
technical specification could prevent 
necesHJ')' action by a &ensee to protect 
the public health and safety. Licenaeea 
are understandably reluctant to take 
acliom contrary to their licensea. . 
Absolute compliance with the license in 
emergencies can be a barrier to effective 
protective action by a licensee.· · 

Technical specifications contain a 
wide range of operating limitations and 
requirements concerning actions to be 
taken if certain systems fail and If 
certain parameters are exceeded. 11ie 
bulk of technical specifications are 
devoted to keeping the plant parameters 
within safe bounds and keet>ins safety 
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eqwpment operable during normal 
operution. However, technic&l 
epecificatfoos also require the 
Implementation of a wide range of 
operating procedures which go Into 
great detail aa to actions to be taken In 
the coune of operation to maintain 
facillty aafety. These procedurea are , · 
band on the variou. conditiona
normal, tranalent and accident, · · 
condltiom-analyzed as part of the 
llcemlng proce11. Nevertheleflll~ · 
unanticipated circumstances can occur 
duriq the course of emergencies. Thell& 
clrcwiilltance• may call for respon.ses • 
different from uiy considered during the 
co,~mt' ofUcensmg:...;e'.g., the need 'tC) ' 
laolate the'accumulatora to prevent · 
'nitrogen liljecttcn to the core while there 
WH 1Ull substantial pre1111ure in the . 
primary system was unforeseen in 'the· 
Ucembl,g proce1111 before TMl-2; thus, the 
technical s~iftcations prohibited thie 
action. Special circumstance_, requiring 
• dflViation from license requirement• ' 
are not necessarily limited to transients 
or accidents not analyzed in'tha · 
Uc:emmg proceH. Special circumatance• 
can arise during emergenciea involving 
multiple equipment failure or coincident 
accidents where plant emergency 
procedures could be Jn conflict. or not 
applicable to the clrcwi:i11tancea. m 
addition. an accident can take a course 
diffarent from that visualized when the 
emugency procedure wae written, th111 
requirlns a proti,ctive response st . 
variance with a procedure required to 
be followed by: tile licensee. Also. . 
performance of routine surveillance- .· 
ieatfng. which might fall due_ durlng,an 
emergency, could either divert the . 
attention of the operating crew from the 
emergency or cause the 10111 of 
equipment needed for proper pro*tive 
action. · · 

Technlcal 11peciftcatlone or license 
condltiona can be amended by ~C. and 
the rule le not Intended to apply In 
CU'CUDlltancel where time allows thla 
~II to be followe~ The rule w:ould 
apply only to thoae emergency 
llituatlcm where action by the liceDIJN 
ii required Immediately to protect the 
pu~c health and Nfety-actlon which 
may be contrary to a technical 
apeciftcation or Ill license cenditlon. .. 

It la-the intent of the rule to allow .. 
,deviationa from license requirements 
only In the 1peclal c1rcwnstance1 
de11cribed. It la not intended that 
llcensees·be allowed to deviate from 
procedure, ood other Uceme 
requirements where the1e 111'9 
applicable. , · 

For thflse rea110m. the Commission. 
beUevu that there should oo a epedfic 
prorilJUltl in the Commiolio11'11 ru.lea 

dearly Indicating that a licensee may. . 
take reasonable action that'departa from 
a license condltipn or tecbnical · 
epeclflcation In an emergency when · 
such action lo immediately needed to 
protect the public health and 1afety. · · 

The rule alao require• a· liceDIH, 
under I S0.7Z. to notify the .NRC · 
Operations Centes: by telephone of 
emergency c:ircumatances requlrl,ns It to . 
take any action that departa from a . 
licenae condition.or a techntcal 
speciftcation. When time permits, the . 
notification la made before the 
protective action 11 taken: otherwfae, It 
is made ae aoon as poasibla there~. 
The Impact of this reportina requirement 
on licensee• la expected to be negligible, 

The rule follow• the recommendation 
In NUREC-0818, ''Report of Spectal 
Review Group, Office of Inapection and 
Enforcement on Le1111on Learned from 
Three Mile l!land"1 the NRC establish 
and announce· a firm policy regarding 
the applicability of the lic~nse under 
emerpocy circumstances. with c:ertaln 
exceptions di11CUaaed below •. 

(a) 'I11e rule dON not requin that departure_ 
from a UceDN condition or technical 
specification have the concurrenC11 al the moat HDior licemee and NRC penoimel 
available at.die time befora'the departure. · 

Whil• the Commi11ion cer:talnly de1et1' not 
diaqne with the pneral concept that Iha · · 
moat, aenJor Ucemeo penoanel anilabla at 
the time mould. be 'Involved. th• rule apedflu 
that 1ucb action shall be approved by a 
Ucemed aemor operator H a minimum and 
don not So Into further detail H to which 
additional pel'IODI ehouJd bfl lnyolved If time 
permlta or ~ch peraon1 mould bl! Involved 
under other c:ln:umatances. 'I11e penou. 
re1pomible for Mia operation of the laclUty . 
U'II elreedy idenlified In the faclUty Uceme 
and lmplemenUna procedune. 

(b) Tbe rule doe1 not require the . 
coacummce of NRC personneL Recelvlna the 
•concurrence" or "approval" of NRC 
pemonnel would amount to a license 
amendment using procedurn conlnly to 
thole exf1tiq for amendmenta. The rule· 
apedftc:ally appU111 to omeqi1111cy attuatiou . 
when, Immediate action ii needed and time 
la not evailable for• licemo emendmenL · 
Requirina die conc:mrence of NRC ~ 
evadable et the time tendl to ahlft the burden 
al aalety from the liceme0 to NRc-«:onlnly 
to the rule'• Intent. II could a1,o 1hift the . · 
burden to NRC pe~nnel on 1ft11 who may be 
unqualified to concur In a proposed 1fcenaee · 
action. 

I N\JJtEG-0818 I.I .~.liable for hllpeetioa qi 
CIDP)'UIS ror dee al NRC Public Doc:umeut Room. · 
1111 ff Binet. NW q W1111hlnston. D.C. Coples 11111 
be pwdlased throql,. tha 11,'RC/GPO Sain~ 
by ullqJ a CPO _Depoalt Account. MaaterCard ar · 
V1aa bJ ca11i.as Iha NRC/CPQ Sal• Offlc:a ila (30lJ 
4IIZ-e&30 or bf NlldlJla • check or money order ' 
payable lo Superintmdaal or Docwllmtl to:Salea 
MaDqar GH. U.S. Nudev Rcplaiory Commlelioa. 
W~ 0.C. Z1JM5. PlfthaM orden U9 

. ecceptabla ~ Padcnl. 1tate, 111d .local 
,,,_. officio oaq. ' ' 

""' 

The rule.wae pubbahed u a propoaed· 
rule In the Federal Register on August 
18, 1982 (47 FR 35996), A sixty-day· 
comment-period expired on October 18; 
1982. ' 

A total of thirty-1even reaponaea Went ' 
received, representing thirty-nine 
organbatione or penons. Respondees 
Included: Ucellll&ff of power reacton · 
(24), Individuals (5), research reactor · 
Ucene~a (2), nuclear ste~m 1ystem 
auppUera (2), profeuional organizations • 
(2): and one respome each from: a law 
firm. a State, a labor unio~ and an . . 
architectural-engi.neertns:Drm. ~plea of 
comments received by ,-he Commission · 
In response to the notice of proposed 
rulemaking may be examined in the 
Commission'• Public Document Room at . 
1717 H, Street. NW., Wa_ahington. D.C. . 
(file PR-so; 47 PR 35996). · 

The vast majority of th~ commentm, 
(thirty~seven) were in favor of the rule. · 
Many expressed enthusiastic 1upport. 
Only two CODlDlenters believed that the 
rule should not be adopted. Eight 
commenters believed the rule should be 
laaued ae proposed. However, ~ a . 
result of comments received by others,· 
some changu have been made,. a1 
discuued below. · . 

One commenter pointed out the 
eimilarity between the proposed nale 
and the so-called "General Prudential 
Rule" contained In both the 
Jntemational Regulationa for Preventing 
CDW.lone at· Sea, 1972. and the Inland 
Navlsational .Rule• Act of 1980. The rule 
is Identical in each and etatea: . 

In coruitrulng and complJfn& with theu 
Rulea due regard shall be bad to ell dangen 
of navigation and !aloa ud to any special: 
cln:umltancee. incl ci418 the. llmJtationa of . 
the ,ve111el1 lnvolv, which may. make a 
departure from thote 'rule, neca181)' to avoid 
Immediate ~r. (Rule Z(bJ). 

The commenter added that a 
Commanding Officer (of a nava,hhip) 11 
pennitted to deviate from written rulet 
to the extent necessary to aave hia 1hip, 
and that there t.. ample precedent for the 
proposed N!tC rule. 

It t. aleo very 1lmilar to a rule of the .. 
Federal Aviation Adminlatration (FM) 
governing the operation of alrcraft.14. 
CPR 91.3, which 1tatea ,that .. [i)n an 
emergency requiring immediate.action, 
the pilot in command may deviate from . 
any rule.• • • to the extent necessazy to 
meet ~afemergency. Each pilot in 
command who deviates from a rule 
• • ~ shall; upon the ,request of the 
Ad:ninistrator, send a written report of 
that deviation to the Adminlatrator."'. 

The Commisaaoa bad both the General 
Prudential Rule and .the FM rule in 
mind.when it framed the proposed NRC 
nale. Fwther, it la cleu that Congnm 

/ 
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believes that Ucenseea.have auth~rity to 
take whatever action fa necessary to 
respond t emergencies involving m 
Imminent threat to public health and 
aafety. H.R. Rep. No. 97-884, 97th Cong .. 
Zd Se1L 38 (1982), The nde codifies and 
clarifie1thisaathority. . 

In addition to ~king the ~a.I public 
comment as to any a~ of the 
proposed ni1e; the Federal Regisier 
Notice o~ the proposed nde atated: 

'11ie proposed rule does not lJ?l)'licie · 
lignificant pdam:e to Part SO licemeea for 
ldentlfyina those eituations· in 'Which ' · · 
devtatioas Crum licenee conditiom or 
tedmicaJ specificati0111 are a.llowable.; Ill 
addition. the proposed rule and thra 
supplementary mform11U011 does IIOt coctam 
1tandardi. to be used by the NRC #Ml1.ill 
determining whether :o take enf.on:emmt 
action aaainst Part 50 licemees who devia!e 
from license conditions or technical 
1pecification1 in these types of witmrtiom.. 
Tbe Commiuion particularly so!ims 
comml!fttl on these two a:ieaa. 

Thirty-four comments were received 
In response to this request, and most 
were strongly opposed to the 
Commission providing additional 
deviation guidance or enforcement 
standards. 

A. for deviation guidance, one 
comment. which was opposed to sudi. 
was typical: M{w]e do not believe that i1 
fa feasible to pro,,ide detailed gaidance 
as to when deviations are peunissible. 
The whole purpose of the proposed · 
amendments is to provide flexibility in 
situations 1hat cannot be m,ticipated. 
Any effort to provide more detailed 
standards is lib!y to defeat that 
purpose by unintentionally exrlodins a 
situation m which a de'Viatioo i9 
necessary or appropriate ... 

The Commission agrees wi1h ,his 
comment, and feels that any attempt lo 
define in more detail the precise · 
circwnetances under which a dmatioa 
ia permissible i1 botmd lo exclade a 
circumstance where deviation. might be 
entirely appropriate. Whereas tbe . 
conditiona under which a dniation la 
allowed are not describedat lmgda, 
nevertheless. the deviation criteria ue 
quite specific the licensee ·must be faced 
with an emergency situatii:ni in whicll 
complianee with the liceme ia posing • 
bBITier ta effective protectin action and 
rapid protective action i1 needed. 

Based on. the foregoing and public: 
comments received, no chanaes have 
been made to the rule with respect to 
the conditions under wlaich the n,iSe may 
beinYOked. . 

In response to the Commfaioa•a 
request far comments on the med f• 
enforcemem mndards, ·commenters stated that tbe mal1l!r of 
enforcement ahould ba based aa 1i1e 

specific circumstances RmJtinding tbs 
event. and that enforcemm1t standards 
would be diffitwt to frame for the 
unusual chcmmlancea eder which the 
rule might be uaed. One 1:0JDmeftter 
pointed out that enforcement standards 
would tend to limit m:tions that a>uld or 
could not be taken. and thereby serve to 
provide de .. iatiot'l guidance which moat 
&!It was inappropriate {disC11aaed 
above).. . 

The Comminion has C1J11cluded tJm\ 
enforcement standards, ae such. are nat 
needed. The Commission agrees that 
providing such fltandarda wowd tend to 
define the circumrrtanoes under which 
the nrle ooutd be v.sed (deviation 
guidance). Ae discv.ssed above, this ha9 
been .i=Red to be mide&irable. 

The nife does, however, contain · 
implicil enforcement guidance. The NRC 
would review a licensee', use of the rv.le 
to determine enswen to the following 
types of ques1:ioa . . 

a. Did the licensee have ta ad 
immediately to avert posmble adverse 
consequences tu the pab&i health and 
aafety7 

b. Wu.adequat.eorequivaleat 
protec:tive ac.tion that .19 C01lSistent witJr 
the licmse im.mi?diateJ.y·apparenti' 

c. Wu du! action reasonable? Based 
on information awilabl.e at the time did 
it serve to protea the public health and 
safetyr Did the Ucemee deviate from its · 
license ODly to the extent necessary to 
meet the emergency? 

cl Was there time !cir aa ameadrnent 
of the license to be appmved by NRC? 

Answers to these questions ahou.ld be 
adequate ta determice iI the role had 
been wolated. Specific en!orcement 
action ~d liave .to deyend on the 
specific circumstances: · 

Ten persona made commmts to the 
effect that over17 critical reviews or 
overzealous enforcement action . 
following Jhe uae of the .rule wowd 
cause liceJ2See1 to hesitate ta uae the 
rule. The Commission agrees with these 
comment.. The Commission recognfas 
that a licensee will need to exerciae 
judgment in applying the rule, end in its 
after-the-fact review, it may not agree ill 
every inelance wilh the &enaee·, 
actions. However. enfOl'Cement .actioll 
for a violation of the rule will .not be 
taken unless a licensee's action was 
unreasonable considering all the 
releYBnt drcumstance1 hariag to do 
with the emergenc:J, 

The Federal Register Notice for 1'ae 
proposed rule contained .additional 
comment. of C.Ommissianer Gilinsky, ID 
which be stated: 

Ioelleve tire decwcm to operatm ovtside a. 
Technical Specificationl ahauld be made by a 
aenior reactar operator ,mce I understand 
that reactor operators ue DO( nilled er · 

teated OD both the basis ~d lmpol'lanca of 
the Tec:hnlcal Specfficatiam. 1 would be 
lntereated la ntoei.W111 CCIIDDl8B1' cm Ihm · 
luue. I 

Nineteen comments were received in· · 
response to this request and most aD · 
agreed that uuch a decision 1hould be ·. 
made, as a minimum. by a licensed 
senior operat.or. 'l'hose opposed 
expreased 'lhe opinion that such 
concurrence should not. be mandatory or 
Iha t hJgher concurren.cea s'llollld be . · ·· ·. 
obtained if possible. 

A minor c:lariCying change-ta the, :rule 
has been made in respome to these . 
comments and another which stated 
that the rule was i:onfusm.g because the· 
first p81'agraph of the proposed· rule 
discussed licensees and the aecoad 
discussed operators •. The .second 
paragraph now reads: "IJcensee actima 
permitted by paragraph {x) of this 
section shall be approved. as a 
minimum, by a licensed senior 
operator." Thia dlange makes U clear · 
that if a licensee t.akes emergency·adian 
allowed by parqraph (x}. such ·action · · 
must be approved by, at least. ·a licensed 
senior operator acting fm the licensee. 
Under the provision. any licensed senior 
operator (licensed for the unit .Involved) 
would be sufficient. However • .aa GD! 
comment.er pointed out. mo.re .aea.lm' .. · · · 
licensee personnel would pmbably be 
available. If ao. the decision to depart 
from Iha liceme in an emergency would 
pass to them {as higher aulhoritiu iD !he 
chain of commsnd). II, however. an 
~mergency requiring prompt adioa · · 
should occur OJI a back shift. no licensee · 
representative higher in the chain of 
command ia lilcely to be available. To 
req~ other approvals could serve ta 
defeat the purpose of the ruli ·: 

One commenter stated that the nale 
11hould provide for deviations Crom the · 
NRC regulations as well as license 
conditions and technical specificaUons. 
This was intended; and the language of 
numerous comments·intlicated that this 
was .,mderstood. Each license i111ued 1a 
aubje_ct to all applicable rulea, . . 
regulations and orders or the . 
Commit111ion. This is stated in the liceme 
Itself' and also in 10 CFR 50.M{b) as a . 
condition of the license. Therefore, the. 
rule does apply to NRC rules. 
regulati~a and orden as well. 

Three comn:1?nta were receivecl 
regarding the applicability of the rule in 
situations where damage 'la the facility 
or injury to personnel might be involved. 
For the reasons discussed above, 'lhe 
rule does not contain explicit deviation 
guidance or examples. Nevertheless. the 
threat or injury to pel'80nnel would be 
an appropriate example. Aa for inwkfna 
the rule to prevent damase to .the facility . · 
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or machinery, ft would depend on the provided adequate aaleguards egaimt 
1pecific c:ircwn1tancee of the emergency. abuse. 
The rule doe1 not apply to machinery or Two commenters 1uggested that 
the facWty, per 68, but would apply ff written notice to the Commia1ion of ue 
auch damage is tied to a possible of the rule should be mandatory. It la 
adverse effect on public health and highly likely that a written report would 
1afety. be required llliDce most violationa of the 

One commenter suggested that the lic:eme or technical specifications do 
Commi111ion emphasize the permissive require a written report. To the extent 
nature of the rule by explainins that ita that the Commission'• information 
use 11 totally discretionary, that need, related to the event are not met, 
licelilees need not invoke- it even in an the Commission would require 
emergency, and that failure to invoke additional information, as provided for 
the rule would not constitute a violation in the rule. A mandalory written report 
of NRC.requirements for which an II therefore not deemed essential. 
enforcement action may be broupt. One commenter stated that the 
Thi• comment wa1 not accepted. reporting requirement "When time 
Whereu the language of the rule II permits, the notification (of the 'use of 
permilsiveln nature. licensees are the rule) shall be made before the 
responaible for operating their facilitiea protective action la taken • • •• was 
in auch a manner aa to protect the public . Inconsistent with the use of the term 
health and aafety. If. in an emergency, "immediately needed" language of the 
protective action ii needed (and no rule, and implied that a prior report 
acUon consi11tent with the license that should not be r:equired at all. In 
can provide a"aequate or equivalent response, the Commi11ion notes that all 
protection ii immediately apparent) the power reacton have dedicated 
licensee would be obliged to take the telephone, connected diNctly to the 
protective action that deviatea from the NRC Operations Cenler at all times. 
license. Viewed In this aense. uae of the and. under moat c:ircwmtances under 
rule ii not optional. which the rule might need to be used, 

One commenter !Jtl819Sted that the the licenae& would be in contact with 
provislom of the rule be placed in the · the NRC Operatiom Center anyway. 
facility operating license indicating that Therefore. most emergency lituations 
Technical Specifications are not · · would allow time to make a prior 
intended to prevent a licensee from notification to the NRC, considering the 
undertaking, during_ the caurae of· ease and speed that It could be done. 
emerpncy conditiom, any action Second. while the term .. immediately" 
necessary to protect public health and . u used In the rule ia not defined, It 
1afety. No changea to the rule.have been · could Involve a period of houn ae the 
made In response to thi1 comment. First, emergency develops, and certainly 11 
111 stated above, the rule applies not • period of time that is too short to permit 
only to technical 1pecificationa, but any NRC approval of a change to the license 
NRC requirement, e.g.. regulations. rulea, before the action muat be taken (a1 
license condition,, or technical 1tated earlier). Therefore, there ia not 
1pedficationa. Second. it ii not n~cessarily an Inconsistency between 
nece11ary to place the 1tatement hi.to the prior report and the timing of the 
the operating li~ itaelf, 1ince it ts . need for action. If. however, there ii no 
being published as a rule lD I S0.51. time for a prior report. ft ia not required. 
"Conditlom of licenaea. • By ao dom.g. One commenter stated that the rule 
the rule appliea to all operating. licemes. comtituted an admiHlon that NRC ruin 

A commenter 1uggeated that a policy and licemes are 110t adequate; anothv 
1tatement to the nme aafe effect would 1tated that the nale lhow1 that NRC 
be better than a rule. Thia wa1 not mlea have become unwieldy. The 
accepted. since the Commilsion believes Comml51lon don not agree with the• 
that it would be inappropriate to .luue a comments. and bellevea the luuance of 
policy 1tatement in conflict with a rule. the rule will result In increased 

Only two commenten were not ill protection to the public health and 
favor of the rule. One comment stated aafety. Any attempt to define NRC 
that the rule would be abused. The requirements to c;over all conceivable 
Commi1slon di.agrees with thia c:irc\!mstancea. u discussed earlier, la 
comment. noting that aeveral safeguard, bound to fail and would result ID 
have been built Into the rule to prevent unwieldly regulatlona. 
thla. Firat. Ucenaees muat notify the NRC One comment noted ail apparent 
by telephone when the rule 1a uaed. incon11lstency between the rule (which 
Second. the NRC may require writteD admits that unanticipated c:ircumst&Dcu 
1tatements from a licensee conceminl can occur during the courae of 
ill actiou after UN of the nale. One emergenciu that may call for response, 
commenter agreed that these provt.iam different from any considered durixlg the 

coune of ticensms) ad the 
admi111lbillty of intervenor contentions 
that are den.led litigation at a bearma on 
the basil that 1uch senario1 are 
inc::redible or so unlikely u to be barred· 
from litigation. 

The CommfHion. in ia1WD1 thia l'llle. 
take, no po1ition whatever aa to the 
merit of any contention involving 
emergency c:in:umltance1 that could be 
postulated at a nuclear facility. Rather, 
the rule assume, that apecial 
circwmtancea have occurred which 
makes use of the rule neceHary to 
protect the public health and safety. 

A commenter auggeated that uae of 
the rule be tied to the "general 
emergency" emergency classification. 
Le., that the rule lhould apply only when, 
a general emersency baa been declared 
by the licensee. Thia comment wa1 not 
accepted. Emergenciea can develop 
rapidly. Uae of the rule ihould not be 
encumbered by admlni1tratfw 
prerequisite.. 

A commenter proposed that II large 
fee-up to one million dollars-be 
charged for use of the rule. The thruat of 
the cemment was to ensure that 
violation of NRC requirements be 
carefully considered. Another 1ugseated 
holding hearings after the emergency to 
determine justifications for use of the 
rule and to 1ee if other actiom could 
have been taken. Aa stated earlier, the 
CommiAllion believes that the rule 
contains adequate safeguarda. Therefore 
thne comments were not adopted. 

"Finally, a commenter suggested that 
an evaluation be made of each inatance · 
in which a de,-iation wa11 made to 
prevent possible future need for similar 
deviations. The Commission will review 
each me of the rule both to comirm that 
the Intent of the rule wa1 satiafied and 
also to analyze the circwnltance1 
leading to the emergency to aee what 
permanent corrective action may be 
appropriate. 

ResuJatorJ Analyu 
The Commlulon has prepared a 

regulatory analysis for thi1 regulation. 
The analy1i11 examines the costs and 
benefits of the rule 811 considered by the 
Commission. A copy of the regulatory 
analysl.l II available for lnapection and 
copymg for a fee at the NRC Public : 
Document Room, 1717 H Street. NW., 
Wa1hington. D.C. Single copiea of the 
analy1ia may be obtained from Charles 
M. Trammell m. Office of Nuclear 
·Reactor Regulation, U.S. Nuclear 
Regulatory CommJHioa, Washlngton. 
D.C., 20555. Telephone (301) 492-7389. 
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Paperwork Reduction Ac:t Statement 
The Information collection 

requirements contained in this 
regulation have been approved by the 
Office of Management and Budget; 0MB 
approval No. 3150-0011. 

Regulatory F1exibillty Cartificatlon 

In accordance with the Regulatory 
P1exibillty Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
these regulations will not. If 
promulgated, have a 1fgnificant 
economic impact o~ a substantial 
number of small entitles. These 
regulations affect licensees that own 
and operate nuclear utill:.i:ation facilities 
licensed under sections 103 and 104 of 
the Atomic Energy Act of 1951, aa 
amended. The amendment aervea to 
clarify the applicability of license 
conditions and technical 11pecificationa 
in an emersency. The clarification 
would be incorporated aa a condition of 
the respective operating licensea, and 
would require no action on the part of 
licensees, Accordingly, there la no new, 
aignificant economic impact on these 
licensees: nor do these licensees fall 
within the definition of small busine1111ee 
aet forth in section 3 of the Small 
Business Act. 15 U.S.C. 632. or within 
the Small Business Size Standard.a set 
forth in 13 CFR Part 1.21. 

Uat of Subjec:ta in 10 CFR Pert 511 
Antitrust, Classified information. Fire 

prevention. Intersovemmental relations. 
Nuclear power plants and reactors. 
Penalty, Radiation protection. Reactor 
aftlng criteria, and Reporting and 
recordkeepfng requfrementa. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorsanization Act of 1974, as amended. 
and section 553 of Title 5 of the United 
States Code, the following amendmenta 
to Title 10, Chapter L Code of Federal 
Regulations, Part 50 are publiahed aa a 
document subject to codification. 

48 FR 14864 
Publi&had 4/6/83 
Effective Date: 5/6/83. 

The Commission specifically requests 
comments on this interim final rule 
by 5/6/83. Comments rec:aived aftor 
this data will be considered if it is 

practical to do so, but assurance of 
co111idaration cannot be given 

except as to comments received on 
or IMfora this data. 

10 CFR Part 50 

Standards for Determining Whether 
Ucense Amendments Involve No 
Significant Hazards Considerations 

AG!NCY: Nuclear Regulatory 
Commi1111ion. 
ACTION: Interim final rule. 

SUMMARY: Pursuant to Public Law 97-
41S. NCR i1 amending its regulations to 
apecify standards for determining 
whether requested amendments to 
operating licenses for certain nuclear 
power reactors and testing facilities 
involve no significant hazards 
considerations. These standards will 
help NRC in its evaluations of these 
requests. Research reactors are not 
covered. However, the Commi&11ion ls 
reviewing the extent to which and the 
way such standards should be applied 
to research reactors. 
IFFECTIVI! DATE May 6, 1983. The 
Commi11ion specifically requests 
comments on this interim final rule by 
May 8, 1983, Comments received after 
this date will be considered if it ls 
practical to do 'IO, but aHurance of 
consideration cannot be given except as 
to comments received on or before this 
date. 
ADDRESSES:: Written comments should 
be sent to the Secretary of the 
Commi11ion, U.S. Nuclear Regulatory 
CommfHion. Washington. D.C. 20555, 
Attention: Docketing and Service 
Branch. Copies of the document. 
discussed in this notice and of the 
comments received on the proposed rule 
and interim final rules may be examined 
in the Commission's Public Document 
Room at 1717 H Street, NW .. 
Washington. D.C. 
POR FURTHEII IHFOAMATION CONTACT: 
Thomas F. Dorian, Esq,. Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, WashJngton, 
~.C. 20555. Telephone: (301) 492-8690. 
8UPPLEMENTAAY INFORMATION: 

lnlroductioa 
Purauant to Public Law 97-415, NRC 

must promulgate, within 90 daya of 
enactment, regulations which establish 
(a) 11tandard11 for determining whether 
an amendment to an operating license 
involves no significant hazards 
con11ideration11, (bl criteria for providing 
or, in emersency situations, for 
dispensing with prior notice and 
reasonable opportunity for public 
comment on any such determination. 
and (c) procedures for consultation on 
any auch determination with the State in 
which the facility Involved ia located. 

Proposed regulations to 1pecify 
1tandard11 for determfninK whether 
amendment. to operating licenaes or 
conl1truction permits for facilities 
licensed under 11 50.21{b) or 50.22 
(including testtns facilities) involve no 

1ignificant hazards considerations (item 
(a) above) were published for comment 
In the Federal Regitter by the 
Commi1111ion on March 28, 1980 (45 FR 
20491). Since the Commission rarely 
'f119ues amendments to construction 
permits and has never i1111ued a 
construction permit amendment 
involving a significant hazarda 
consideration. it bas decided not to 
apply these 11tandard11 to amendments to 
construction permits and to handle these 
case-by-case. This is in keeping with the 
legislation which applies only to · 
operating license amendments. 
Additionally, these 1tandard11 will not 
now be applied to research reactors. 
The Commission ls currently reviewing 
whether and how it should apply these 
or similar standards to research 
reactors. In sum. the interim final rule 
will amend Part 50 of the Commission's 
regulations to establish standards for 
determining whether an amendment to 
an operating license involves no 
significant hazards consideration. 

The rule takes account not only of the 
new legislation but also the public 
comments received on the proposed 
rule. For th@ sake of clarity, affected 

. prior legislation as well as the 
Commission's regulations and practice 
lll'e.discussed as background 
information. 

Simultaneously with the promulgation 
of these standards in I 50,92. the 
Commi11Sion ls publishing an interim 
final rule which contains criteria for 
providing or, in emergency situations, 
for dispensing with prior notice and 
reasonable opportunity for and public 
comment on a determination about 
whether an amendment to an operating 
license involves a significant hazards 
consideration (item {b) above). This rnle 
also specifies procedures for 
consultation on any such a 
determination with the State In which 
the facility involved is located (item (c) 
above). The rule appears separately in 
the Federal Register. 

These regulations are Issued as final. 
though In interim form. and comments 
will be considered on them. They will 
become effective 30 days after 
publication in the Federal Regl1ter. · 
Accordingly, interested persons who 
wish to comment are encouraged to do 
110 at the earliest possible time, but not 
later than 30 days after publication. to 
permit the fullest consideration of their 
views. 

Backpound 
A. Affected Legislation, Regulations and 
Procedurn 

When the Atomic Energy Act of 19SI 
(Act) was adopted 1n 1954, it contained 
no provision which required a public 
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hearing on iasuance of a construction 
permit or operating license for a nuclear 
power reactor in the absence of a 
requut from an interested person. Jn 
1957, the Act was amended to require 
that mandatory hearings be held before 
fuuance of both a construction permit 
IDd an operating license for power 
reac:ton and certain other facilitin. 
Public Law ~256 (71 StaL 576) 
amending I 189a. of the AcL 

The 1957 amendments to the Act were 
interpreted by the Comm.iasion aa 
requiring a ''mandatory hearing" before 
iuuance of amendments to construction 
permits and operating licenses. See. e.g., 
Hearing Before the Subcommittee on 
Legi1lation. Joint Committee on Atomic 
Energy, 87th Cong., 2d. Sess. (April 17, 
1962), at 8. Partially in response to the 
administrative rigidity and cumbersome 
procedures which this interpre1'tion 
forced upon the Commi11ion (see, Joint 
Committee on Atomic EnersY Staff 
Study, "Improving the AEC Regulatory 
Process", March 1961, at 49-50), section 
189a, of the Act was amended in 1962 to 
eliminate the requirement for a 
mandatory public hearing except upon 
the application for a construction permit 
for a power or testing facility. As stated 
In the report of the Joint Committee on 
Atomic F.nersY which recommended the 
amendmentr. · 

Accardlngly, thia aectfon will eliminate the 
nqalnmenta for a mandatory hearui,. except 
upon the application for a comtructlon permit 
for a power or tentlq facility. Under thf• 
plan. the ia1uance of amendmenta to 111ch 
comtructlon permi.._ and the luuanc:a of 
operatlq licenaea and amendmenta to such 
comtructton permita, and the laauance of 
operatlq license• and amendment. to 
operaUns Ucenaea. would be only after a » 
day public notice and an offer of hearing. In 
the abaence of II requeat for a hel!IJ'inl. 
luuance of an amendment to a comtruction 
permit, or iaauance of an oper•Uns licenae, or 
an amendment to an operatlna licenae, would 
be pouible without lormml proceedinp, but 
OD tha public record. It will alao be pouible 
for tha Commlnion to dl1penae with the 30-
day notice raqulrement where the application 
prnenta no 1lgnificant haurda conalderation. 
Thia criterion la pre1ently being applied by 
the Ccnnnd11lon under the terma of AEC 
ResuJatlona 50.59. H. Rep. No. 111ee, 111th 
Cons-, 2d. Sau., at a. 

Thus, according to the 1962 
amendments. a mandatory public 
hearing would no longer be required 
before i11uance of an amendment to a 
con1truction permit or operating licenae 
and a thirty-day prior public notice 
would be required onJy if the proposed 
amendment involved a "1ignificant 
hazard, consideratlaD.." In 1um, 1ection 
189a, of the Act. now provides that. 
upon thirty-days' notice publlahed In the 
Federal Register, the Commi1111ton may 
issue an operating license, or an 
amendment to an operating license, or 
an amendment to a con1truction permit. 

for a facility licensed under sectiom 103 
or 104b. of the Act, or for a teeting 
facility licensed under section l(Mc., 
without a public hearing If no hearing ii 
requested by any interested person. 
Section 189a. also permits the 
Commission ~o dispense with such 
thirty-days' notice and Federal Register 
publication with respect to the iHuance 
of an amendment to a con1truction 
permit or an amendment to an operating 
license upon a detennination by the 
Commission that the amendment 
involves no significant hazard, 
consideration. These provillion1 have 
been incorporated into I I 2.105, .2.106. 
50.58( a) and (b) and 50.91 of the 
CommiHion's regulationa. 
. The regulations provide for prior 

notice of a "proposed action" on an 
application for an amendment when a 
determination Is made that there i1 a 
significant hazards consideration and 
provide an opportunity for interested 
members of the public to request a 
hearing. See 11 2.105(a}(3) and 50.91, 
Hence, If a requested license 
amendment i• found to involve a 
significant hazards consideration. the 
amendment would not be issued until 
after any required hearing i1 completed 
or after expiration of the notice period. 
In addition. § 50.S8(b) further explains 
the Commission'• hearing·and notice 
procedure1, aa followa: · 

Th• Comml11lon wiU hold • heutna after 
at leaat 30 day, notice and publication once 
In the Fadaral Rlltplter on each application 
for II con1truction permit for I production or 
utilization facility which 11 of a type 
deaaibed In I 50.21(b) or I 50.22 or which la 
1· 1nting facility. When a conatruction permit 
hH been l111ued for 1ucb a facility foUowtna 
the holdlns of a public helrins .rid ID 
1ppllcatlon 11 made for an oper111Uns llcenaa 
or for an amendment to • conatruction permit 
or operatins llceme, the Comml11lon may 
hold • hearins aner at leaat 30 day1 notice 
and publication once In the Federal Resister 
or, In the abaence of a requeat therefor by 
any penoa whose lntere1t may ba affected. 
may l11ue an operating llcenae or an 
amendment to a conatructlon permit or 
operating licenaa without a hearin&, upon 30 
day1 notice and publication once in the 
Fedacal Register of lt1 Intent to do ao. If the 
Commiuion find• that no eignificant hazarda 
conaideration la pre1ented by an application 
for an amendment to • con1tructlcn permit or 
operatins llcenae, it may diapenae with 1uch 
notice and publication and may ta,ue tha 
amendmenL 

Thua, 1t 11 very Important to note that 
a determination that a proposed license 
!lDlendment doea or doe, not present a 
"1ignificant hazards conaideration" hH 
involved the hearing and attendant 
notice requirementa. Con1equently, 
under lt1 present rulea the CommiHlon 
ha1 generally coupled lta determination 
about whether it 1hould provide a 
bearing before IHuing an amendment 
with ita determination about whether It 
1hould l11ue II prior notice, and the 
central factor in both determination, 

baa been the determination about "no 
11gnificant hazards consideration." It 
baa been charged that in practice thla · 
ha, meant that the mtaff has sometimes 
coupled the decision about the merits of 
an amendment to the decision about 
when it should notice the amendment, 
i.e., whether it should give prior notice 
or pomt notice. Additionally, there ha1 
been some concern that the Act and the 
regulaUona have not defined the term 
.. ,igniftcant hazards consideration" and 
that they have- not established criteria 
for determining when a.proposed 
amendment involves a "significant 
hazards consideration." Section 50.59 
doe, aet forth criteria for detefmininS 
when a proposed change, test or 
experiment involves an "unreviewed 
safety question." but it la clear that not 
every such queation involvea a 
.. algniftcant hazard, consideration." In 
any event. the Commiaaion'a practice 
with regard to license amendmenta 
involving no significant hazards 
consideration (unleH, aa a matter of 
di1cretion, prior notice was given) wa1 
to luue the amendment and then 
publi1b in the Federal Rmgistff a notice 
of i111uance. See I 2.106. In such & case, 
interested members of the public who 
wi1hed to object to the amendment and 
requeat a hearing could do ·so, but a 
requeat for a hearing did not. by itself. 
IUSpend the effectiveness of the 
amendmenL Thua, both the notice and 
hearing. If one were requested. have 
occurred after the amendment wu 
luued. 

It 11 very Important to bear in mind 
that there la not intrinsic 11afety 
1ignlftcance to the ''no significant 
hazarda consideration" .standard. 
Whether or not an action requires prior 
notice, no license and no amendment 
may be iHued unless the Commisaion 
conclude, that It providea reasonable 
a111urance that the public health and 
safety will net be endangered and that 
the action will not be inimical to the 
common defense and security or to the 
health and aafefy of the public. SH, e.g., 
I 50.57{a). Alao, whether or not an 
amendment entaila prior notice, no 
amendment to any liceme may be 
luued unlea1 It conforma to all 
applicable Commi11ion aafety 
1tandarda. Thu1, the "no 11gnificant 
hazard con1ideration" standard ha, 
been a procedural standard only, 
governing w'bether public notice of a 
proposed action mw,t be provided, 
before the action is taken by the 
Commlsaion. In short, the ''no 1ignificant 
hazard• consideration" 1tandarda ha1 
been a notice 1tandard and ha1 had no 
1ubstantive 1afety significance, other 
than that attributable to the proceu of 
prior notice to the public and reaaonable 
opportunity for a hearing. 

B. TJ,e Sho/Jy Decision and the New 
Legialation 
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The Commission's practice of not 
providing an opportunity for a prior 
hearing on a license amendment not 
involving sigrJficant hazards 
considerations was held to be Improper 
in Sho/Jy v. NRC, 651 F .2d 780 (1980), 
rehearing denied, 792 F .2d 792 (1980), 
cert granted 101 S. CL 3004 (1981) ' 
(Sho//y). In that case the U.S. Court of 
Appeals for the District of Columbia 
Circuit ruled that. under section 189a of 
the Act. NRC must hold a prior hearing 
before an amendment to an operating 
license for a nuclear power plant can 
become effective, If there baa been a 
request for hearing (or an expression of 

· interest in the subject matter of the 
proposed amendment which 11 sufficient 
to constitute a request for a hearing). A 
prior hearing, said the Court. Is required 
even when NRC has made a fmding that 
• proposed amendment involves no 
significant hazards consideration and 
has determined to dispense with prior 
notice In the Federal Register. At the 
request of the Commission and the 
Department of Justice, the Supreme 
Court agreed to review the Court of 

. Appeals' Interpretation of section 1898 
of the Act. The Supreme Court hes 
remanded the case to the Court of 
Appeals with instructions to vacate It If 
it ia moot and. if it is not, to reconsider 
lta decision in light of the new · 
legislation. 

The Court of Appeals' decision did 
not involve and has no effect upon the 
Commi1111ion'1 authority to order 

.... Immediately effective amendments, 
without piior notice or hearing, when 
the public health, safety,,• interest 10 
requires. See, Administrative Procedure 
,Act, Section 9(b), 5, U.S.C. I 558{c), 
section 181 of the Atomic Energy Act. 
end 10 CFR 2.202(f) and 2.204. Similarly, 
the Court did not alter existing law with 
regard to the Commias1ion'1 pleading 
requirement,, which are designed to 
enable the Commianon to detmmne 
whether• person requesting a hearing 
II. in fact. an '1ntereated ~" within 
the meaning of aection 1a:-t11at la, 
whether the penon baa demonstrated 
atandlng and ldentihecl one or man 
ll1un to be litigated. &,e, BPlv. Atomlc 
Enel'lfY Comminion, 502 F.2d 424. 428 
(D.C. Cir. 1974), where the Court 1tated 
thllt. "Under lta procedural reguletlona lt 
11 not unreasonable for the Commiaelon 
to require that the proipecttve 
intervenor finlt specify the basil for thll 
reque11t for a hearing." 

However, the Commission believed 
that legislation waa needed to change 
the result reached by the Court in Sho//y 
becauae of the Implication, of the 
requirement that the Commilalon grant 
a requested hearing before It could la1ue 
a license amendment Involving no 
11gnificant hazards conaidlll'lltion. The 
commluion believet that. llnce molt 

requested license amendments Involving 
no significant hazard consideration are 
routine in nature, prior hearing on such 
amendments could result in 
unwarranted disruption or delay in the 
operations of nuclear plants and could 
Impose regulatory burdens upon it and. 
the nuclear Industry that a.re not related 
to significant safety matters. 
Subsequently, on March 11, 1981, the 
Commiseion submitted propoeed 
legislation to Congree1 (Introduced as S. 
912) that would expressly authorize it to 
Issue a license amendment before 
holding a hearing reqµeated by 1m 
interested person. when it baa made a 
determination that no significant 
hazards consideration ls Involved Jn the 
amendment. 

After the House and Senate conferees 
considered two similar bills, H.R. 2330 
and S. 1207, they agreed on a unified 
version (See Conf. Rep. No. 97-884, 97th 
Cong. 2d. Seas. (1982)) and pa11ed Public 
Law 97-t15. Specifically section 12{a) of 
that law amends section 189a of the Act 
by adding the following with respect to 
license amendments involving no 
significant hazard consideration: 

(2)(A) The Commlnlan may Issue and 
make Immediately effectift any amendment 
to an operating llceme. upon a determination 
by the Commiuion that ll1ICh WD8Ddmmt 
Imo.Ives no 1fgniflcant hazardl camideratioa, 
notwfthatandiq the peadency belon the 
Comm!11ion of a requnt for a heariJlg from 
IID)' penoa. Such amendment may be luued 
and made immediately effective ID advance 
of the boldins and completion of any requind 
hnrtq. In determining under thia eectloD 
whether 111ch amendment Involves no 
1fgniflcant huarda comideration, tho 
Commluioa 1hall c:omult with the Stats tn 
whlcla the facility lmolnd 11 located. In all 
other rapeota such amendment lhall meet 
the~ of thll Act. 

(BJ The amendment ,hall period1callJ (bat 
not leu frequently than oace evrtrr thirtJ 

· da)'I) publilh notice of any amendmellta 
laued. or propoaed to be l1aued, u provided 
In subparagraph (A). Each such notica lball 
"lndude ~ amendments llsued. or propoaed 
to be faued. IUlCI the date of publi«:atlaa of 
the lalt such periodic DOti=e. Such Doticl 
lhalL with Nlptd to uch amendment m 
propoeed amendment (I} identify the facility 
Involved; and (U) provkle a brief deac:riptlcm 
of such smendmant. Nothlns ID thia · 
subHctlon 1hall be comtrued to dala7 
effective date or an, amendment. 

(CJ The Commf11lon •hall. durfns the 
DlnetJ-day period followlDg the effec:ttve date 
of thll parqraph. promulgate ngulatlons 
ntabllahma (I] •tandardl for determmillc 
whether any smimdm.ent to an operatma 
lfceue lnvolvH ao 1!ga1Bcaat huardi 
comlderatlon; 1U) criteria ror provldins or, tn 
ampncy lituationa, d!apen,ini with prior 
notice and reuouable opportunity far public 
comment on IID)' auch detarminatioa. wluch 
c:ritaria lhall tab Into ac:caunt the maac, 
of the need for the amendment lnwlved; and 
(Ill) procaduru for comultstion on any l1ICh 
determinatioD with the State In wluch the 
fac:illt)' Involved Js loGatad.,. 

Section U(b) of that law apecifia 

that: 
(b} The authority of the Nuclear Regu)atarJ 

Commi11ion, UJ1der the provialom of tha · 
ammndment made by aubaectlon (el, to iu1U!I 
and to make immediately effective any 
amendment to an operating llceme ehall take 
effect upon the promulgation by the 
Comm.l.uioD ol the regulations required ID.· 
such proviaiODL . 

1bua, u noted above. the legislation 
authorizes NRC to l111ue and make · · . 
immediately effective an amendment to 
an operating license upon a 
determination that the amendment . 
involves no significant hazards , 
conslderatioq. even though NRC'ha1 
before it a request for a bearing from an 
Interested person. At the same time. 
however, the legislative history makes it 
clear that Congreu expects NRC to 
exercise it& authority only In the case of 
amendments not involving 1ignificant 
safety questioua. The Conference Report 
stata: 

The conference agreement mamtama the 
requirement of the current ~on 189L al the 
Atomic Energy Act that a hearms on the 
llc:enae amendment be held upon the niqueat 
of any person whose lnterett may be 
affected. The agreement simply 1uthorlze1 
the CommiP111fou. ID those caae1 wbem the 
amendment Involved po1e1 no ligalficent 
hazarda comideration. to inue the IIGenM 
IIDM!Ddment and allow it to tab effect before 
this hearing 11 held or completed. The 
coDferen ID.tend that the Commialicm will 
UM thll authority carefully, applying it only 
to thoM llceDH amendments which pose no 
1i311tffeant hazarde comideration. /d.. at 'SI. 

In thll regard. the Senate 1treued: 
Its 1trong desire to preMrVe for the publlc a 

lllMIIIDiDsful right to participate ID dec:laiau. 
nprdiDg the CDIIIIIH!l'Clal UN al DUdur 
power. Th1IS. th• pn,vtmon doe1 not diapeme 
with the requiremaut for a hearing. and tba 
NRC. if requnted [bf an IDtetetted pman). 
mat conduct a hearing after the liceme 
amendment tak.u effect. s. Rep. No.117-113, 
117th em,,.. lit Se11. at 14 (19111). · 

It ahould be also noted. in lfsht of the 
previous disc:ualon about the coupling 
of the decision on the merita of an . 
amendment with the declsion about 
when to notice the amendment. that 
Section 12 of Public Law 97-615, by 
providing for prior public notice and 
comment, m effect uncoupln the · · 
d(!.termination about prior vemw post 
notice from the determination about 
whether to laue an amendment. 

In sum. the Comml111loD la 
promulgating aa an Interim ftna1 rule the 
proposed standards in I 50.92 for 
determining whether an amendment to 
all Operating license involves DO 
11gnificant hazards consideration. and It 
ls publiahlng aeparately an Interim final 
rule to establish (a) proceduret for . 
noticing operating licenae amendment 
requeata for an opportunity for a 
heuing, (b) criteria for providing or, in 
emergency situations, dispen1ing with 
prior notice and re&IODl!lble opportunity 
for public comment OD any proposed 
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determination on no aignificant hazards 
.c:oufderatfon, and (c) procedure• for 
connltfng with the requiaite State cm 
any nch determination. 

Interim Fina) Rule OD Standanb far 
Determ.brlng Whether an Amendment to 
aa.Openlwg Ucense lavolva Na 
Significant Hazards Olmideratiou aad 
lulllples of Amendments That An 
Comldered Likely or Not Uke!y Ta 
lnclve Significant ffa":".anh 
Couideniiom 
A. Petition· and Propoatid Rule 

"nae CommfHlon's Interim flnel rule 
ml atandarda for determinina whether 
cm emendment Involves no significant 
huarda consideration completu ill 
ac:tiona on the notice of proposed 
rulemaking (dlacuaaed above), which 
wae ~ed In response to a petition for 
ruleinaldng (PRM 50-17} submitted by 
letter to the Secretary of the 
Commission on May 7, 1978, Mr. Robert 
Lowenstein. For the reasons dlscwsaed 
below~ the petitlpn la denied. However, 
the Commission la promulgating . 
atandarda, as Intended by the petitioner, 
though not the standards petitioned for. 
{PRM-50-17 was published for comment 
In the Federal Register on June 14, 1979 
(41 FR 24006)). The 1tafr11 . 
recommendation, on thia petition are in 
SECY..;ilMleo (December l.3, 1979}. The 
notice.of proposed rulemalcmg wu · 
publllhed in the Federal Reglater on 

. March 28. 1980 (45 FR 20491), The 1taff'1 
recommendations on the Interim 6nal 
rule are In SECY-81-368. 81-366A, 83-
18. 83-1SA and 83-168. ('Iheae 
documents are· availabla for , 
examination In the CommiHion'a Public 
Document Room at 1717 H Street, N.W. 
Washington. D.C.) 

The petitioner requested that 10 CFR 
Part 50 of the· Commission'• regulations 
be emended with reapect to the 
procedur:e1 for lasuance of amendments 
~ opereting llcen,ea for production llDd 
utilizationfacilitle1.Thepetltione~1 
propoaed amendmentl to the regulatlou 
would have required that the staff take 
Into consideration (in determining 
whether a proposed amendment to an 
opereting license Involves no. 11gnificant 
haza¢1 consideration) whether · · · 
operation of the plant under the 
proposed license amendment would (1) 
aubstantially Increase the consequence, 
of a. major credible reactor accident or 
(Z) decrease the margin, of safety 
aubstantlally below thoae previously 
evaluated for the plant and below those 
approved for exi1ting license,. Further, 
the petitioner propoaed that, If the ataff 
reaches a negative conclusion about 
both of theae standarda, the propoaed 
amendment must be considered not to 
Involve a significant hazards 
consideretion. 

In 18suing the proposed rule, the '· 

Commission sought to Improve the 
licenaing process by specifying In the 
regulatlon1 standards on the meaning of 
no significant hazardll consideration. 
These standards would have applied to 
amendments to operating licensee. as 
requested by the petition for rulemaldng. 
and also to construction permits, to 
whatever extent considered appropriate. 
Aa mentioned before, the Commission 
now believes that these etandarda 
ahould not be applied to amendmenta to 
conatruction permits, not only because 
con,truction permits do not normally 
Involve a significant hazmda 
consideration but also because such 
amendments are very rare: the proposed 
rule has been modified accordingly. 
Additionally, the Commission 11 
reviewing the extent to which and the 
way atandards should be applied to 
research reactors. The Commieaion will 
handle case-by-case any amendments 
requested for conatruction permits or for 
research reactors with respect to the 
Issue of significant hazard.a 
conalderationa. 

In the statement of conaideretiona 
which accompanied the propoaed rule, 
the Commiaaion explained that It did ~ot 
agree with the petitioner'.s proposed 
1tandard1 becau11e of the limitation to 

. "major credible reactor accidents" &nd 
the failure to Include accidents of a type 
different from those previously 
evaluated. . 

During the pai,! several yean the . 
Commiaslon'a staff baa been guided, In 
reaching its determinations with re1pect 
to no aignificant hazards consideration. 
by 1tandards very similar to those now 
described In thi1 Interim final rule as 
well a1 by examples of amendmenta 
likely to Involve, and not likely to 
Involve, significant hazard.a 
consideration.a. These have proven . 
uaeful to the staff. and the Commission 
employed them In developing tha . 
propoaed nile. The notice of propoaed 
rulemaldng contained atandarda 
propoaed by the Commi11lon to be 
Incorporated Into Part SO. and the 
statement of conaiderationa contained 
example, of emendmentl to 8D 
operating license that are ~naidered 
likely and not' likely to involve a 
significant hazards conalderation. The 
examples were samples ·of precedenta 
with which the staff was familiar: they 
were representative of certs.in kinda of 
circumstances; however, they did not 
cover the entire range of possibilities; 
nor did they cover every facet of a 
particular 1ltuation. Therefore, they had 
to be used together with 1tandarda in 
determining whether or not a proposed 
amendment Involved significant hazarda 
comideratiom. 

The three standards proposed In the 
notice of proposed rulemalcing were 
whether the license amendment would: 

(1) Involve a significant Increase In the 
probability or consequences of an 
accident previously evaluated, (2) create 
the possibility of an accident of a type 
different from any evaluated previously, 
or (3) Involve a afgnificant reduction In a 
margin of.safety. 

Before responding to the specific 
comments on the proposed rule, it 
should be noted again that it waa 
structured ao that the three st&ndarda 
would have been used to decide not · 
only whether the Commission would 
publish prior notice of an amendment 
requeat (aa opposed to notice after the 
amendment was lanued) but also to 
decide whether to grant an opportunity 
for hearing before i&auance of the 
amendment (as opposed to granting the 
opportunity after Issuance). Al 
explained before, the standard, were 
not meant to be used to make the 
ultimate decision about whether to Issue 
an amendment-that final decision la a 
public health and safety judgment on the 
merita. not to be confused with the 
decialom on notice and reasonable 
opportunity for a hearing. 

'Aa a result of the legislation. under 
the final rule the three standarda would 
DO longer be used to make a 
determination about.whether·or not to 
l11ue prior.notice of an amendment 
requeat. Al.fully described In the 
aeparate Federal Regi1ter notice 
mentioned before. the Commi11ion baa 
formulated separate notice and State 
consultation procedures that will 
provide In all ( except emersency and 
eome exigent) mituationa prior notice of 
amendment requests. The standard, and 
the exmnplea will usually be limited to a 
proposed determination and. when a 
hearing reque1t ii received. to a final 
determination about whether or not 
significant hezard11 conaiderationa are 
Involved in connection with an 
amendment and, therefore, whether or 
not to offer en opportunity for a hearfns 
before an amendment la iaaued. The 
deciaion about whether or not to iuue 
llD amendment la meant lo remain one 
that, aa a separate matter, ia baaed on 
public health and safety. 

B. Comments on the Proposed Ru/11 
1. General. Nine persons submitted . 

comment, on the petition for rulemaking 
and nine persona submitted commenta 
on the proposed amendmentl. The 
comments on the petition are In SECY-
79-660. The comments on the proposed 
rule are in SECY file PR-2. 50 (45 FR 
20491). A eummary of the comments and 
initially-proposed responses lo the 
comment, are In SECY-81-386. 
available for examination at the , 
Commiaoion'a Public Document Room. 
In light of the legislation. the · 
Commiaaion has decided to make Its 
approach more precise (aa described, 
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below) and.has., therefore, revised ill 
response to the comments. The new . · 
response ls round in SECY-83-leA and. 
83-188.· . . 

One or the commenters stated that all 
three 1tandards are unclear and useleas 
In that they imply a level or detailed 
nview· or amendment applications rar. 
beyond what the staff nonnally ' 
performs. It is the Comuiiasion'1 . 
considered Judgment that the standards 
have been and will continue to be uaerul 
In maklns the necessary reviews. · · ·. · · 
Moreover, the Commiseion believes that 
the 1tandards when us1:1d together with 
the examples will enable it to make the 
requisite decisions. In thi.s regard,.it .. 
1hould be noted that Congre111 wa1 more 
than aware of the Commiesion's · · 
1tandard11 and proposed their · · ;-. · 
expeditious promulgation. For example, 
Senate Report No, 97-113, .~ted a~"".e• 
1tated: . ' . , . . , .. :· . 

• • • '11le Committee n'Jtes that the· . 
CommiHlon has already is1·.:ad for public , 
comment rulea Including 1t11nd11nb for ' · · 
detenrJnins whether 11n amendment involvn. 
no 1lgnlficant hazard, colilideration. Tbe 
Committee believes that the Comml11ian · . 
ahould be able 'to build upon thia pa11I effort, 
and ll expects the Commiallon to act 
expeditiou11ly In promuJsating the required · 
1tandards within the time spedf'ied tn·IN!Cticn 
301 (Le.. within llO daya aftet" enactment!, Id. .. ~ 

Similarly, the Home n~qed: 
Tb• committee ~mendmentprovlda1 the . 

Commiliion with the authority· to .luu• and 
make immediate effective aineadmeuta lo 
Ucenna prior to the conduct or completicin of · 
any hearing required by aectton 189{a) when 
It determlnee that the amendment lnvoms no. 
1lgnificant hezanb consideration. However, 
the authority of the Commiuioa to do io la 
dJ1cretionary, end don not negate the · . 
requirement impoeed by-the Sholly deciaioa 
that 1uch II hearing. upon requnt. be . 
eubaequenlly held. Mof'fJOVU. Iha · 
Cammittett 'a action i• in JisJ,l of tJ,i, foc.t that 
Ille Cammiujon hos already iasued for pubUc 
com111t111t min including ,ttlndardsfor' .. 
delllnnining whether an amendmentinvolns 
,,a. ,isnifiCD11t hazard, comideratiom. 'l7tt, · 
Cammiuian also ho• a Iona lint1 of Ct16HY-, 
can p~enl8 ander which ii ha, . 
•tab/W,ed critoria for ,ucJ, .detennination& 
• • • H. Rep.No. 97-:-22 (Part 2). 97th Cong. 
tat Seu.. at 21 (1981) [Emphaala added)., . , 

A number of commmten . 
reco~ended, in regard to the 11ecoad. 
criterion in· the proposed nde, that a .. 
thre1hold level for accident . . · 
consequences (for example, the limits 1D 
10 CFR Part 100) be established to 
eliminate insignificant typea of · · .. 
accidents, Crom being given prior notic:& 
Thi1 comment waa not accepted. Setting 
11 threshold level for accident . . . . 
comequencea could eliminate a group of 
amendments with respect to accidepta · 
which have not been previously ·· 
evaluated or which, if previously · 

eval~ted, ~ay ~ 911t afutr further 
evaluation to have more severe 
consequences than pievioualy . 
evaluated. · . . . 

It ia possible, for example, that there 
may be. a da~ of license amendmen~ 
sought by a licensee which. while· . 
.designed to Improve or increas~ aafety 
may, on balance, involve a significant 
hazards consideration because they . 
result In operation of a reactor with a 
reduced safety margin due to oUier 
fac:ton oi: problems (i.~. W, 11et, eff'~ Is 
a NducUon in safety ohome . . .. 
1ignificance).·Such amendment..· . 
typically ~ also proposed b' a licensee 
88 an Interim or final resolution Of SODJ8 

1ignificant aafety issue th11t _wa1 riot 
raised or' resolved before .Isauani:e of the 
operating Uceme:.-and,based OD an 
evaluation of the ne~ safety.issue, they 
may result in: a ~ductioil of, a safe~· . 
margin believeci to_ have bE1en_p~1e!1t . 
when the .liscerise was issued. In thil 
Instance. the presence of the new safety 
Juue In Iha review of the propoaed 
amendment, at least arguably, could . 
prevent a finding of nnignificant · 
hazards consideration. even though the 
llaue would ultimately be satisfactorily 
resolved by lhe iuuance of the · 

· amendment. Accordingly, the 
Comniiuion added to the liat·of. 
exampln considered likely to involve 11 
1ignificant huarda conaiderati_on a new 
example (vii); · · 

When the legisJa~on deac:ribed before 
wu being conaideied, the Senate · . · 
Committee on Environment and Public· 
Works commented upon the
Cornml11lon'1 proposed:rule before it · 
reported S. 1201. lt 1tated: 

.. Tbe Committee~• that ni .. on~ble 
persom ~·Y differ. OD whether I Ucenae . 
amendment Involve. a liinificant hmrda 
comlderation. iberefore, the Committee 
expecta the Commisaion to develop and 
promw;1t1 atandardl that, to tbe maxJmum 
axlent practicable, draw ii dear diatinctioa . 
between lic:eDH amendments that Involve 1. 
11snificant huuda comideratlon and thoM 
tbat involve DO _aigniflcanl ~- : , 
comlderatlon; The Committee utlclpates, for 
eump)e. that. COJU!lllent wt th prior practice, 
th• (:ommiulon'• ltandardl would not permit 
• "Do llisnffic:ant-hazarda c:onal~t1on• 
determination for liceriae IUllt!Ddments to 
pmmit nnckini _-or 1pimt mel poole. /d., at 1~ 

The Co~~ion agrees with the 
committee ''that reasonable pencma 
may differ on whether a ·license 
amendment-involyea.a significaDt 
hazards consideration" and:it hu tried 
"to develop and promulgate 1tandard1 
that. to the maximum extent practicable, 
draw II clear distinction between license 
amendments th~t involve 8 significant , 
buarda conaideration and those that 
Involve no significant hazarda 
consideration." The Commiaaion · 
believes that the 1tandarde coupled with 

the examples help draw as clear' a . 
distinction ail practicable. It hu decided 
not to include the examples In th~ ~t · 
of the rule in addition to the original . 
standards, but, rather, to keep them aa · 
swdelines under the standarda for the· . 
uae of the Office of Nuclear Reac~ . · · 
Regulation. 

Th~ Commitlaion wishes Ii~~ to 
note that when they consider licenae 
amendments outaide the examples, the 
Commission may need additional time 
for its determination on no ,~cant 
hazarda con1iclerations; thua,'they·· .. 
lhould factor thi111 information into their 
schedules for developing and · . · 
implementing such changes to facility 
design and op'eration. · . . .. , , . 

The Interim final rule thua goes a long 
way toward ·meeting the intent of the 
legi1lation. In· this reg~rd, the . · · 
ConfeJ'ence Report atated: 

'I'he c:onfereei o~o expect -~,~•lion. 
In prmnugatlng ~ regulationa requiied ~y . 
the aew 1ubeection (2J{C)(i) of aecticm.189&. · 
of the Atomic Energy Act. to eetabU.h · ·· 
1tandarde that to the extent practicable ·draw 
1 dear dl1tiaction between licenn ·· · · · 
amendment, that in'IOlve l!11ignificant 
bazarda coneideratlcm and tboM ., · 
amendmcmtli that involve DO 11uch 

amalderation. Thne standard• ahould not 
nquint the NRC ,ta.ff to prejudp the meritl 
of the l11ull!I raiaed by a proppaed'~. . 
amendmenL Rather. they should onl1 require 
the 1taff to Identify those i11ue1 and · · · 
determine whether they'1nvolve iiplfic:ant · 
health. aafety or environmental· · 
conaldention. Thucntaiiduda 1hould-be · 
c:apabla of being applied 'with HH and . 
certainty, and lhould emure that the NRC 
1talf doesi not resolve doubtful or,bordertine 
cun with a finding of no aignificant hazarda 
comlderation. Com. Rep: No. 97-aM, 81th . 
Cong.. 2d Seu..' at 37 (1~). .. ·· · · 

it should be noted th.at the' 
Commiasion has attempted to draft 
1tandard1·that are as useful and as clear 
as po1111ible, and it has tried to fon:nulate 
examplea that will help in the 
application of the 1tandardl.,Tbe1e final 
1tandarda are the product of a long · 
deliberative proce111. As will be recalled, 
1timdarda were submitted by a petition 
for rulemaking 1n·1978for the , · · · · ·· 
Comml111ion'1 consideration. The 
etandarda and examples are •• clear : ' 
and certain as the Commiaaion caa 
make them-and, to repeat the 
Conference Report, "should emure that 
the NRC staff doee not re11olve doubtful 
or borderline cases with a· finding of no 
significant hazards con1ideration." The 
Commission welcomes auggestions from 
the public to make them clearer and 
more precise, recognizing, in the Senate 
Committee's words, "that rea1onable 
persona may differ on whether a license 
amendment involvea ·a 1ignificant 
hazards con11ideration.~ · 

With respect to the Conference 
Committee's 1tatement, quoted above, 
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that the "1tandards should not require 
the NRC 1taff to prejudge the merit• or 
the llluea raised by a proposed llcrme 
amendment." as will be recalled. It haa 
been the.Commi11ion's general practice 
to couple the determination about prior 
venue post notice with the · 
determination about provision or II prior 
hearing veraus a hearing art.er issuance 
or the amendment; thus, ~aionally, 
tbe la1ue or prior versus poet notice WH 
1een by 1ome a, including II f~t 
on the merits or issuance or an 
amendment. Consequently one 
commenter suggested that application or ' 
the criteria with respect to prior notice 
tn many fmtances will necessarily 
require the resolution of substantial . · 
factual queations which largely overlap 
the i11uea which bear 'on the merit• of 
the license amendment. The implication 
of the comment wa1 ·that the 
Commi11ion at the prior notice 1tage 
could lock it.elf into a decision on the 
merita, Converaely, lbe.commepter 
1tated that the staff, in uains the no 
lfsnificant hazarda consideration . 
1tandards. WH reluctant to give prlor 
notice of amendmenta becaUH ill 
determination about the notice might be 
Ttewed H coaatitutiq II negative 
connotatioa on the merita. 

In any event. the legialation baa made 
thne comments moot by requiring 
aepantion of the criteria used for 

. providing or dispensing with public 
notice and comment on no significant 
hazarda c:omideration determination, 
from the standards used to make a 
determination about no significant 
huardl consideration. Under the 
legislation. the Commission's criteria for 
public notice and comment would not be 
the Ml'!le III lta standarm on the · 
determination about no significant 
hazards consideration. In fact. the 
Commiuion ~ normally provide prlor 
notice (for,public comment and for an 
opportunity for a hearing) for each 
operatlns license amendment request. 
('l'he Commia1ion'1 criteria on public 
notice and comment are discuaaed ID the 
aepuate Federal llegistar notice noted 
before.) Additionally, the «:ommi1llon · 
believea that .UH of these standard.a and 
example1,wili help it ieach sound. · 
deci1iona about the isauea of 11gnfflcant 
venui no significant hazard . 
comideration1 and that their use would 
not prejudge the merita of a decision. 

It holds this belief because the · 
1tandardfl 8Ild the examples are merely 
screening devices for a decision about ·· 
whether to liold a hearing before aa 
opposed to after an amendment le 
issued and calinct be said to prefudge · 
the Commia,ion'1 final decision to iaaue 
or deny the amend.7nr~: requeat. A.a 
explained above. that dedaion l1 a 
separate one. ba11ed oa aeparate public 
health and aafety findinp. 

Z. &racklns of Spent Fuel Pool& 1'be 
Commi11ion baa been providing prlor . 
notice and opportunity for prior heufns 
on request, for amendmenta lnvolvmi · 
reracldng of spent fuel poolt. The · 
Commfililion i1 not prepared to say that 
a reracldng o.f a spent fuel storage pool 
will nece1~y involve a oignlficant ·. 
hazarda consideration. Nevertheleaa. a, 
1hown by the legislative hiatory of 
Public Law 97-415, aection 12(a). the . 
Congreaa wa1 aware of the 
Commi11ion'1 practice tmd'1tatementl · 
wen made by membera of both House,, 
before puuge of that law, that theae 
memben thought the practice would be 
continued. The report on the Senate side 
baa been quoted above; the dl1cus1IO!l 
In the HOUie la found at 127 eo.._ 
Recorri at H 8156, New. 5, 1981, 

The Commluion 11 not lncludinl 
rorac:king ID the liat of example, that · 
will be comidered likely to Involve a 
1igmflcant hazard comideration, 
because a significant hazard, 
consideration findins i1 a tecbnfcal 
matter which baa been anigned to the 
Commission. However, ID view of the 
expression, of Congre11lonal . 
understanding. the Commlaaion feell 
that the matter de1erve1 further study. 
Accord!ngly, the 1taff has been directed 
to prepare by August 1. 1983. a report (1) 
which reviews NRC experience to date 
with rnpect to spent fuel pool. 
expansion reviews. and (2) wblch 
providea a technical judgment on the 
buls which a spent fuel pool expamlon 
amendment may or may not pose 11 
1ignificant hazarda coaaideration. Upon 
receipt and review of thi1 report the · 
Commiuion will revisit thia part of the 
rule. 

Durin8 the Interim. the Comml.uion 
will make a finding on the question.ofno 
1ignlficant hazardl coaaideration for . 
each reracldng .application, on a ca,e
by-case baab. giving full consideration 
to the technical circumstance, of the , 
case, U1Ul8 the 1tandarda ID § 50.SZ of 
the rule. It la not the Intent of the . · 
Commission to make a no lignificant · 
hazarda comideration finding for 
nrac:Jdns hued on unproven 
technology. Hownv. where rerac:Jdns 
technology h111 been well developed and 
demonstrated and where the ' 
Commi11ion determinel OD a technical 
ba1i1 that reracldng Involve• no 
1ignificant hazards, the Commiuion · 
should not be precluded from making 
1ucb a finding. If the Commislion · 
determine• that II particular l'fll'llc:Jdng 
involve, significant hazard, , ... 
comiderationa, it will provide an 
opportunity for a prior bearing. u 
explained ID the aeparate Federal 
Register notice. 

AddJtioaally, It should be noted that 
under 1ection 134 of the Nuclear Waste 
PollCJ Act of 198Z. an Interested pan, 
may request a "hybrid" hearing ID 

connection with reracldng. and may 
participate ID such a hearing, ff one ii 
held. The Commission will publiah in the 
near future a Federal Regilter notice . 
describins this type of heariq with . 
respect to expamion1 of ~t fuel 
1torqe capacity and other matten . 
concemins spent fueL 

a.Amendments /n'lfOlving Irrevenible 
CoMt1quent:a 

The Conference Report stated: 
1'he comerees Intend that hi detanninlns 

whether a pn,poai,d UcealMI ameadmeat 
Involves no afpificaat hazarda can1tderalion. 
the Cammi11fon 1hoald be npec:ially · 
Mmltl•• to the fine po1ed by Uc:ieaN 
amendmeoll that have irrfferllble 
comequ111Ce1 (such as IJio«J p«mjttllfs an 
blcrean bl IJi• amount of ttff/ueo or 
rarJjatJon nutltld from a ftzcilitr or alloMlfl 
0 facility to Optmlla fol' 0 pttnod Df tun 
wilJioul full .afety protacti0118}, In thOH 
caae1, fining the order ID advec:e af • 
heufns would, u a practical mattar, 
fom:loH the publlc'1 right ta have llll ~nn 
con1idemd. In addition. the llcemlna board 
would ofla be unable to order ADJ 
aubltutlal relief u a mult of an after-the
fact heami,. Accordingly, the c:oafene1 
Intend the Commiilioa be 1emltlv1· to thON 
Uamae amendment. which Involve 1uch 
ln'eV11raibJe-eomequeac:n. (Empha1fl added.) 
/d..at~--

Thia statement wu explained tn a 
colloquy between Senators Simpson and 
Domenid. a, followa: 

Mr. Domemc:l. In the 1t1temat af 
manapn. I direct attention to a paragraph In 
aectfon tZ. the ao-called Shally provllioa. 
wherein It la 1tated that In applyina the 
authority which that pl'DVi1ioa grantl the 
NRC •1hauld be flll)flCially eemitlve ta the 
fnue poeed by lic:em@ amendmeatl that haw 
lrreverlible CODleqUeDce&. "'la that parqnph 
In paen1. or apecilically, the wcrrda 
"in9vertibl1 couequence1" Intended to 
lmpoae re1trlction1 on the Commiulon'1 UH 
of that authority beyond the Pl'DVillODI of tha 
1tatutory languqe? Can the Senator clarify 
that, pleaaeT · 

Mr. S1mp10D. J lhall. It fl not the Intention 
af the menqen that the paragraph hi 
pn,eraL nor the worda ""lrrevenlble 
con1equencn. • pnnride any reatrictfcm OD the 
Commiuion'1 ue of that autborfty beyond 
th• itatutory provilloa In eection 18111&. Under 
that provillon. tha oaly determination whida 
the Commll1lon mut make ii that It.I action 
dou not Involve a 11giilficant huud. In that 
contaxt. '"trreverlibility" 11 only one of the 
many coa1ldentlom which we would expect 
the Commlnlon to con1ider. 1t 11 the 
determination of huard which la lmpcmant, 
not whether the action 11 iffeveraible. 
Clearly, there are many iffeveralble actiom 
wbk:b would not poie a _hazard. Thm where 
the CommillliOD determinea that DO 
1ipificant llazard 11 involved, no further 
comideratlon need be given to the 
lrreveralbillly of that action. 

Mr, Domenfci. I thank the Senator Cor the 
clarifk:atkia. That la coml1tent with my 
reedlnp of the language , .• 134 Cong. Rec. 
(Part DJ at S. 13050 (daily ed. Oct. I. 1982). 

The statement wa1 further explained 
ID a colloquy between Senatore Mitchell 
and Hart. as follow,: 
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Mr, MitchelL Tbe portion or the atatemut 
of managera dlacuaalng 1ection U of the 
report. the so,called Sholly provillcm. 
atreuea that ID determlnlng whether• 
propoaed amendment to a facility operatlq 
Uceme lnvolvea no significant bazarda . 
c:omideraUon. the Commission "11hould be 
eapedally nnaltive ••• to Ucerile 
amendmenta that have irreVflnible 
comequencea." II my understanding correct 
that the 1talement maana the Commianlon 
1hould tab apecial c:an1 In avaluatin&, for 
poulbl• hazardoua contideratiom. 
emendmenta that Involve lneveraible 
conaaquence11? · 

Mr, Hart. Tbe Senator'• undentanding 11 
correct. A= you know, tbia provision 11eekl to 
overrule the holding of the U.S. Court of 
Appeala for the District of Columbia In Sholly 
1galn1t Nuclear Regulatory Commi111ion. Tbat 
ca11e Involved the venting of radioactive 
krypton gaa from the damaged Three Mlle _ 
laland Unit 2 reactor,,-an lneveraible action. 

M In this case, once the Commi11alon has 
approved a license amendment. and It baa 
aone Into effect, It could prove impossible lo 
conect any ovenights of fact or errors of 
judgmenL Therefore, the Commission baa an 
obligation. when a11e1111ing the health or 
aafety lmpllcatione of an amendment havin3 
lneversible consequencea. to in1ure that only 
those amendment, that cle111ly raise no 
alsnificant hazards illsue11 will take effect 
prior lo a public hearing. Id. (Part DI). at S. 
13282. 

In light of the Conference Report and 
. colloquies quoted above, the 

CommiHion wishes to note that it will 
make sure "that only thoae amendments 

· that clearly raise no significant hazards 
Issue• will take effect prior to a public 

. · hearing." It will do this by providing ID 
I 50.92 of the rule that it will review 

· proposed amendments with a view as to 
whether they ~volve irreversible 
consequences. In this regard. example 
(ill) makes clear that an amendment 
which allows a plant to operate at full 
power during which one or more safety 
systems are not operable would be 
treated ID the same way as other · 
examples considered likely to Involve a 
aignificant hazards consideration In that 
it is likely to meet the criteria ID I 50.92 
of the rule. · 

Finally, ft fa once again Important to 
note that the examples do not cover all 
possible examples and may not be 
representative ot all possible concema. 
Ju new Information is developed, the 
Commission will refine these examples 
and add new examples, In keeping with 
the standards In I 50.92 of thl! Interim 
final rule-and, if necessary, it will · 
tighten the standards themselves. 

The Coinmission has left the proposed 
rule Intact to the extent that the rule 
atetea standards with respect to the 
meaning of "nq significant hazards 
consideration." The standards ID the 
Interim final rule are substantially 
identical to thoee In the propo1ed rule, 
though the attendant language ID new 
I 50.92 as well as ID I 50.58 has been 
revised to make the determination 
easier to use and understand. To 

supplement the standards that are belns 
Incorporated Into the Commission's 
regulations, the guidance embodied in 
the examples will be referenced ID the 
procedures of the Oftlce of Nuclear 
Reactor Regulation, a copy of which will 
be placed ID the Commission's Public 
Document RooDL 

Examples of Amendmenta That AN 
Coaaidered IJJcely To Involve 
SlgD1fi1CaDt Hazards Couideratlom Ant 
I.lated Below 

Unless the specifir. circumstance• of a ·· 
license amendment request. when 
measured against the standards in 
I 50,92. lead to a contrary conclusion, 
then, punuant to the procedures ID · 
I 50,91, a proposed amendment to an 
operating license for a facility licensed 
under I 50.Zl(b) or I 50.22 or for a · 
testing facility will likely be found to • 
involve significant hazard• · 
considerations, if operation of the · 
facility ID accordance with the proposed 
amendment Involves one or more of the 
following: · · 

(I) A significant relaxation of the 
criteria used to establish safety limits. · 

(HJ A significant relaxation· of the 
bases for limiting safety system settings · 
or limiting conditions for operation. · 

(ill) A significant relaxation ID limiting· 
conditions for operatlo1inot 
accompanied by compensatory changes, · 
conditions, or actions that maintain a 
commensurate lever of iafety (such as 
allowing a plant to operate at full power 
during a period in which one or more 
safety systems are not operable). ·. 

(iv) Renewal of an operating licenae. · 
(v) For a nuclear power plant. an 

increase ID authorized maximum core 
power leveL . · 

(vi) A change to technical 
specifications or other NRC approval 
Involving a significant unreviawed 
aafety question. 

(vii) A change ID plant operation: 
designed to improve safety but which, 
due to other factors, in fact allow11 plant 
operation with 11afety marglni . 
significantly reduced from those · 
believed to have been present when the 
liceJ:!N waa iaaued. 
Examples of Amendmeata That An . 
Comidered Not Likely To Involve 
Significant Hazards Conslderatiom An 
I.lated Below 

UnleK tlie apeclfic circumstances of a 
liceme amendment request. when 
measured against the standards in 
I 50.92, lead to a contrary conclusion 
then. purauant to the procedure• ID 
I 50.91, a proposed amendment to an 
operating license for a facility licensed 
under I 50.21(b) or § 50.22 or for a testing 
facility will likely be found to Involve no 
algn1ficant ha~a consfderationa. if 
operation of the facility ID accordance 
with the proposed amendment Involves 
only one or more of thdollowing: 

(i) A purel)'. administrative change to 
technical specifications: for example. a · 
change to.achieve conniatency. · 
throughout the technical specfftcationa, 
correction of an error, or a change ID , . 
nomenclature.· . · , · .. ·· · . 

(il) A change that constitutes an · 
additional limitation, restriction, or 
control not presently included In the · 
technical specifications: for example, 'a 
more stringent surveillance requireiDenL 

(Ui) For a ·nuclear power reactor,- a· 
c:hange resulting from a nuclear reactor· 
core-reloading;:if.no fuel assemblies , 
significantly :different from thoiie found . 
previ~ly acceptable to the NRC for a 
previous core at the facility ID question 
are Involved/Thia assumes that no · · 
aignificant changes are made to the 
acceptance criteria for the tec:bnical · 
specificationa, that the analytical · 
methods used to demonstrate · 
conformance with the technical· 
specifications and regulations are not 
significantly changed, and that 'NRC bu 
previously found such methods · . " 
acceptable. 

(Iv) A relief granted upon .. , . · 
demonstration of acceptable operation 
from an operating restriction that waa 
Imposed because accept11ble· operation · 
waa not yet demonstrated. This a1aumea 
that the operating restriction anij the 
criteria to be applied to' a request for 
relief have been established ID a prior 
review and that it ia justified bi a 
aatiafactory way that Uie criteria have 
beenmeL · · · ·. , . 
· (v) Upon satisfactory completion of 

construction ID connection with an 
operating facility, a relief granted from. 
an operating restriction that waa 
Imposed because the donstruction was 
not yet completed eatisfactorily. Thia fa·. 
Intended to involve only restrictions 
where ft la justified that construction 
baa been completed sati11factorily •. 

. (vi) A change which eithe~ may result .. 1 

ID some increase to the p~babili~ or · 
consequences of a ·previously-analyzed.·. ·· 
accident or may reduce in 1ome way a 
safety margin. but where the results of · 
the change are clearly within all 
acceptable criteria ~th respect to the 
system or component specified ID the· · 
Standard Review Plan: for example, a 
change resulting from the application of 
a amall refinement of a previously used · 
calculational model or design method. 

(vii) Achange to make a license· · 
conform to changes in the regulations, 
where the license change results ID vvry · 
minor ch~nges to facility operatjom . 
clearly In keeping with the regulation& 

(viii) A change to a license to reflect a 
minor adjustment in owrierahip ohares 
among co-owners already shown in the 
license. · 
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Papm wark Reductl~ Act Siaiement 
Thfa ftnal nale c:ontaina ao new ar 

amended requirementa for record 
keepiq. reportins, plana or proceduret.· 
appllcatiom or any oilier type of 
Information collection: 
Replalory Flexlblllty Certlficallcm 

In accordance with the Regulatory 
Plexibillty Act of 1980, IS U.S.C. 806(b), 
the Commi1111lon certifies that thlt rule 
rloe1 not have a 11lgnlficant economic 
impact on a aub11tantial number of small 
enUtlu. .'I'hia rule afl'ecta only the 
Jlcen•f,.azad.~peration ohiuclear · 
power p anti and teatlna facilltiu. The 
companfe1 that own the1e.planta do not 
f.U within the ac:ope of the definition of . 
Mamall entltlu" Ht forth In the 
Regulatory Flexibility Act or the Small 
BllllnHI Size Standarda Ht out tn 
nauJatlou f11ued by th.e Small Bu1ine11 
Admfm1tratlon al 13 CFR Part 121, Since 
theae c:ompanlea are domlnant in their 
iervic:e areu, thfl rule don not fall 
within the purview of the Ad. 

JteaulatmJ Amlyila 
'rhe Commlllion bu prepand a 

resuJatory analysfl oa th• 
amendmenll. u1uafng the c:oala and 
beneBla ~d rnourc:e lmpacta. It may be 
exmnined at the addrn1 indlcatlld 
above.. . 

Pllmtant to the Atomic !nft81 Act o1 · 
111M. a1 amended. the !n913Y 
Reoraanfzatlon Act of 1974. u amended, 
and Sectlona 552 and 513 of Title I of the 
United St.aw Code. notice ii hereby 
stvea that the folloWina amendmata lo 
nde 10. Chapter I, Code of Feder:u 
Replatiou. 10 CFR Part SO. an 
publl1hed il1 a document aubfect to 
codlftcatlon. · ·. 

Ud of Subjects ba 28 CFR Put A 
Antltruat, Claa11lfted Information, Ptre 

prevention. lnteraovemmental relationa, 
Nuclear power planta and reacton, · 
Penalty, Radlatioa protection. Reactor 
altfna criteria, Reportlq nqulremant&. 

'l'he vlewa of <2lalnna 
Palladino and.Commi,lfonen Aheame, 
Clllmky and A11el1tlne follow. 

Datad at W1thlnatan, D.C. dlil fda dar of 
Apztl, 1lfiS. . 

Por 1111 Nuclear ReplatorJ Commt11toa. 
9lanalJ J. Qllk, . 

s«:re1a17 for th• Cornrn/u/on. 

Cllllnau Palladino'• Addllloaal Vlaws-
lD my oplmon th• Commt11fm1'1 dedafoa 

OD l'Vlc:ldq npnnntl Ill beat tecbmcal 
Judlment at thta time oa the pamc 110-
liplJllcut-baardt quNtlCIIJ. Tut II, tha 
Commf1IIOD cannot aay that m1cldq, u a 
patral matter, would ar would not Involve • 
,1plftcut baud, comlderatlon. The 
teclmtcal coulderatlom of macldzis 

proJ)OA1a cu vary tlanJftcaatly ftom one to 
anothar, 

Jt Wai thf1 latter fact, U well U tha 
1tatemenll made la the Coagn11 OD 

mac:ldn8, that callH!f me to vote for the 1tafr 
to 1tady the technical buil for Judgments 
ebout the huarda COll.l!ldemUom pnHDted 
by particular rerac:ldns 1ppllcatlom. 

I alao bellevt that we may have cl&ll'td up 
0111 of the Conpeulanal coacm11 about 
rerac:ldq by 1tatlna that it II not our fntent to 
make • ao-t11111tflcaat-hazarda.coutderatlcm 
flncltna for ntr1c:ldna baaed aa uaprawn 
teclmolOSY, 

Addltloaal Commmta of Comm!ealoaar AhNIM . 

'IbeN have bea HYtN1 complaint, that 
th1 crltm• for detmnlnln& when an 
amendment fnvolvu lfsnlftcut huarde 
conllderaUom ue unclear or dtfflcult to 
apply. For aampl1, la the cmnnt notice tha 
Commilelaa note, that a commenter cin tha 

,propo1ed rule 1tated th• 1tandarda ue 
"unclear end u,eleu In that they Imply a 
level of detailed review or ameadmnt 
appllcatlom far beyond what tha 1tafl 
IIOrmalJy performa. " 1 Howner, thlN 
crltld11111 mu,t ba c:omtdned la context. 

ID May 11178 • petltlOD for nalemakfna wu 
!led which nqunted that crltena be 
aptd!td for d1tmnfnlna whn an 
amendment favolved no 1igniflcant huarde 
COIWderatlODI. 1 'Ibe petition WU puollahed 
for comment la 1118. 1 The Comml11lon 
received few commnta. primuily aupportfns 
or oppolfna criteria which had bea pn,posed 
la the petition. The dflcullioa focuud OD 
uadarlyin& philoaopbical/lepl fuue1 ratha 
thu apec:tftc altmiatlve criteria. 
n. rulemaldns then lay dormant ro, 

..,,. yean. la late 1ffll tha Comm!Pion 
addrnNd the matter 111d qreed to luu a 
propoMd rule for public COIIIJDIDt. 'Ibt 
propoled rule wa1 p11bll1hed Much 1980. • Aa 
tha Commf11lon explained la that notice 

Durlq the p11t HVff8l yeuw, tha Stafr ha1 
been awdtd la n•chfna tt, flndtnp wida 
reapect to "no "8nlflcant huaida 
conlldaratlOD" by ,ta.ff crttma IDd aampln 
or amendmntl llbly to Involve, ud IIOt 
llbly to lnvolv1, lipl1fte111t huuda 
OOlllidtrattona. n ... crltma anchxampl .. 
!Ian been promulaatad within th• Staff 111d 
uw Jl1'0WD UHfa1 to the Staff. 'I1le . 
Comm.lutoa 'blllavn It would be uNlal ID · 
CIDlllfdll' lncorporatlq 1111 .. crltma into the 
Camml11ton'1 l"IIUl•ttom far 11H m 
~ whethara propoud amendment 
ID an operatlq lic:eDII or to • coaatNcttoa 
pamtt of lDJ production or 11tW&atfcm fadlltJ 

1 '11111 Nfm to: "Commnill h:, the NatllNl 
._, Dtfame Co1IIICIJ and Ille Ualon of 
Cotlaamed Sc:lenll1ta an Pl'opoMd uiandmanll· ID 
10 CFR Pana a and ao: No Slpillca,at Huuda 
Ccnwderat1011• al I (May A 11811) (commat a. PR-, 
U1 (41 PR 2Nt)J. 

1'111e petition WU IIJed Ma:, ,, 19'1) h:, Mr, Jt.obat 
1.ow-i.111 Oil behalf o1 BotCOD ld1aO!I ComP8111, 
P1onda fowar and IJabt CompaDJ, ud Iowa Puww c:oms-,. ' . 

141 PR %4CXII Out H, 1ft). 

•a PR~ (Ma,cb a 11811). 

fnvolvu 110 111111flcut huarda 
comidaratlon.. 

With respect to tha critldlm that tha 
criteria an unclear, we have not nceived 
much uelotru:ace In dl!IVelopq clllJClnl' crltma 
despite having obtalned two n>mSda of 
comment OVO",.. thl!l laot lk!IVfiD :,un. For 
example, In tho camwmts on tha pn,poeed 
role mentlODed above, NRDC end UCS 
mply arsued: "Th• NRC lhould pramuJaate 
a rule holcltna that prior notice end 
opportumty for hearing lhould be provided 
far comtructlon permit 111d operatlns 
Ucaau ammdmtntl la all ca ... exc,ipt 
thoN fnvolviq no. 1tsmflcut pnvtoul)"o 
1IDNViawed Nlety tnu. "•In add!tlcm, the 
debate ha often become~ by 
dlffufq ••aumptlom ind philoaophlee that 
ue IIOt UIUally clearly identified. F;,r 
example, tha NRDC/UCS fmplicatfoa of a 
detailed revel ofnvtew artn•larply . 
becaut or ID fmplidt uaumptlOD that tha 
crttma an Intended to nqwn a mmta tJ;e 
review, In fact. what tha 1taff ha alwaye 
done, IDd what l beline we had la mind, 
WU to 111W a pnlfmfnary fucigment, 

Butcally, w have done the bot we can. J 
would be willlns to addre11 any npedfia 
altematlvn. However, after detlfna with thta 
for • 1111mber or yean, l believe we m111t 
move ahead wida what we haw. 

Commfqlmu1r Glllnaky'1 Separate Vlewa cm 
the llltenm FIDal Rule Reprdlq Bteadanll 
far Dttvm.1Dtns Whether lJcnte 
Ameacfmata lllvolve IIO Slpiftcant H.uudl 
Ccmlidaatlom (Amendmata ta 10 CFR Put ., 
April " i11&1. 

Standlna by th111111ma. the 1tandardl 
which an ut forth 1D the rule an ao 1neral · · · 
that they offer no nal ptdaace to tha NRC 
ltaft la I prior ventcm of the rule, the 
Commi11ion Included. la tha rule ltltlf. aoma 
'"'1 1INful exampJea of which amendmenta 
do and do not UlYolYI a alpiftc:ant huardl 
comtdaratloa. la the ftna1 vftlioa. th•• 
1X11Dpln have bNn dowqraded to th• 
preamble or the Nit when they will be or 
little mo no lqal coutqlltllce and wbtn, u a 
pr1ct1c:al metter,·they wW be fnacce11ibl• to 
ID)'ODI but the NRC htatortan. 'I1lll 
dfmlnilhn the value of the rule ao much that 
I CID no lonpr approve IL 

Tbt earliar yfll1on of the rule placed 
lmllldmnll author!zfna lllblteatlal lpenl 
fuel pool apanalODI fa the llpt8c:am 

· huudl comldarattoa catlfi0!7, n. 
Comml11lon lhould han ntatud thfa 
catapmatlon w'hlch II comlstnt wida ta 
111m1 or tha rule. Moncmr, Iha Comml•at• 
lhauld not have Janored the •trona publtc ad 
Coqmuonal vftw1 which have bee 
expNINd cm thfa point, moat r,c:ntly br 

• Id. •• JINIIZ. 
• id. At 11. 10 CFR 50.50 dffm.l actlciu ID be UI 

"llmnttwed aafll)' qUflllOll"I 
ill If Iha probabWty of occumao, or the 
~· of a.a ac:cld111t or malluDctlaa ol 
lqlllp111111t lmpoNDI to aafetp prwvtOIIIIJ naluled 
ID the ufaly UlalY'la nport _, be IDcl'luld: a, 
(U) If • poaalbWty for u accldlllt a, malfwtctiOD rd 
• dlffnal tn,e than any 1Yaluatad prmau!J ID 
Ille aaf1t, uwY'la report _, bl cnaled: a, (W) II 
tN maflla ol aaf1t, u de!Ded ID Iha bail far a, 
lildmlcal ilptC:1&atlOD ii l"IClaGld. • 

MU>C/UCS did DOI Jll'OPOM an allaaata 
daflDillOll ID be Uld wtth thair propou1. n 11 
IDtetntm, ID 11ata Iba ellbatantlal atmilarltf ID tht 
llpl!cant huuda CIOIISiclaNIIOD ._.. · 
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Senaton Simpson, Hart. and MltchelL I am ID 
qreement with Commitlioner AHelltiD•'• 
analyaie of the legialatlve l'IICOrd underlYins 
thfl provillcm. 

Addltloul Vlew9 of Commlallon• Aueledm 
1 •troaslY dl1egree with the CommJ11ian 

majority', decision to permit the un of the 
"Sholly amendment" authority contained ID 
tectfon 1Z of Public Lew 97-415, the NRC 
Authorization Act for filcal yean 1982 and 
1883. far liceme ameadmentl for the 
macldng of a apeat fuel pooL 

The Cbmml11ion majority'• interim final 
rule would change the Commiasion'• 
loaptandlng and comiltent policy of 
nqafriag that any requeated hearlq on a 
lfcenn amendment for the reracldna of a 
apeat fuel pool be completed prior to graatiq 
the lic:eme amendment. Although the 
Commlulon ha1 considered and approved a 
large number of apent fuel pool reracldns 
ameadmentl ID the pa1t, It hae never ueed the 
no lignlflcant hazard, comideratlon 
provillone ID tection 189 e. of the Atomic 
Energy Act of lest u a b&1ie for approvtaa 
the amendment before the completion of a 
requested heering. 

It le clear to me from the legislative hletOrJ 
of HCl:ion 1Z of Public Law 97-415 that Iha 
Congreu did not Intend that the authority 
granted by 1ection 1Z ehould be UHd to 
approve reftlcldna amendmentl prior to the 
completion of any requeated heering. The 
Sholly amendment wa1 firat included ID the 
NRC authorization bill for fi1cal yean 1982 
and 1983 by the Senate Committee OD 
Environment and Public Works. The report of 
that Committee OD the bill (Senate Report 97-
113) make, It abundantly clear that the 
Committee did not Intend the Sholly 
amendment to be uaed by tha Commluion to 
approve reracldna amendments in advance of 
th• completion of II requested hearing. 
Although tht report of the Conference 
Committee on the bill did not repeat thf1 
admonition, there II no evidence to indicate a 
contrar, view by the Houae-Senate conferees 
on the bill or by the two Houee Committea 
that comidered the legislation. 

Moreover, I believe that the uee of the 
Sholly amendment authority to eppl'OVtl 
rvacldns emendmenll before the completion 

· of ey required hearing goea far beyond the 
Jur;tlBcatlon offered by the Commi111lon when 
It reqveated the Sholly amendment. In 
requ1111ting the enactment of the Sholly 
amendment. the Commi11lon dncrlbed ID 
eome detail the 1ltuatlon, in which It fornaw 
th, need for thi1 authority. The Comml11lon 
empha1ized the need for a large number of 
anforeaeen and unanticipated change, to tha 
detailed technlcel 1pecificatlon1 ID the 
operating liceme1 for nuclear powerplang 
that arlae each year through 1uch 11ctivitle1 u 
nfueling of the planL The Comnm1ion 
argued that the need to hold a hearlag on 
each of these ch11age1, If one II reque1ted. 
Y10uld be burdenaome to the Comnmsion end 
could disrupt the operation of• number of 
planll. ID order to avoid thf1 problem. the 
CommJ11lon aaked the Congre11 to reiDltate 
the authority that the CommJ11ion had 
exm:laed In 1lmllar 1itu11tlon, •Ince 11182. A 
rencldng amendment ii 1ub1tantlally 
different from the 1ituatloat delcrlbed by the 
Comminlon In requeatlag the Sholly 
amendment. becauae the need for rerac:ldq 
cu be anticipated. because nracldng 

lnvolvea a 1ubstantlal phyalcal modification 
to the plant and hecau1e of the significance 
attached to reracking by State end local 
official, and by the public. 

Pinally, I believe that there ere 1troag 
public policy reaaon, for continuing the 
CommJ11loa1 pest practice· of completing 
heeriags on reracldng amendment propo1el1 
before approving the amendment. Then 
public policy reason, include the 1troag 
lnterut end concem on the part of State and 
local govemmenll and the public regarding 
nracklng proponell and the extent to which 
proceeding with reracking In advance of the 
bearing may prejudice the later comlderation 
of other eltematlvea to the propoaed 
nracldna plan. 

For then reason,, a1 a matter of policy, I 
would not permit the uae of the Sholly 
amendment authority to approve reracldns 
amendmentl prior to the completion of any 
requeated hearing. I would therefore have 
added a provl1ion to the Commi11lon'1 
interim final rule that would have required. 
•• a policy matter, the completion of any 
requeated bearing on 11 1pent fuel pool 
reracldna amendment before Commi1t1loa 
approval of the, amendment. · 

~-48 FR 14873 
Published 4/6/83 
Effec:tive date: 5/6/83. 

The Commission invites comments 
on this int•im final· rule by 5/6/83. 
Comff!1nt1 received aftei- this date 
will be considered if it is practical 
to do so, but anurance of 
consideration cannot be givun 
except III to comments received 
on or before this date. 

10 CFR Parts 2 and 50 

Notice and State Consultatlon 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Interim final rule. 

IUMMAIIY: Pursuant to Public Law 'l'/-
415, NRC la amending its regulationa (1) 
to provide procedures under which 
normally it would give prior notice of 
opportunity for a bearing on 
applications it receives to amend 
operating licenaee for nuclear power 
reactora and testing facilities (research 
reactors are not covered) and prior 
notice and reasonable opportunity for 
public comment on proposed 
determinations about whether1heae 
amendmenta involve no significant 
hazards coneiderattona, (2) to specify 
criteria for dispensing with 1uch prior 
notice and reaaonable opportunity for 

public comment lb emergency 1ituations, · 
and (3) to furnish procedure, for 
coDSUltation on any such determinationa 
with the State in which the facility 
involved 11 located. These procedures 
will normally provide the public and the 
States with prior notice of NRC'1 
determinatiom involving no significant 
hazards considerations and with an 
opportunity to comment on its actlona. 
DAT£ Effective date: May 6, 1983. The 
Commission invite, comments on thla 
interim final rule by May e. 1983. 
Commenta received after thla date will 
be considered if It ls practical to do so. 
but aBSurance of conaideration cannot 
be given except aa to comments 
received on or before thi1 date. 
ADDRESSES: Written comments should 
be sent to the Secretary of the 
Commission. U.S. Nuclear Regulatory 
Commission. Washington. D.C. 20555, 
Attention: Docketing and Service 
Branch. Copies of comment9 received on 
the amendments as well as on the 
Regulatory Analyais pJ.'.Opoaed in 
connection with the amendments may 
be examined in the Commlssion'11 Public 
Document Room at 1717 H Street, NW .. 
Washington. D.C. 
NII FURTHER INFORMATION eoNTAC'T: 
Thomas F. Dorian. Esq., O(fice of the 
Executive Legal Director, U.S.,Nuclear 
Regulatory Commission. Washington. 
D.C. 20555. Telephone: (301) 492-8690, 
SUPPLEMENTAJIY INFORMATION: 

-IDtroclw:tloa 
Public Law 'l'/-115, signed on January 

4. 1983, among other things, directs NRC 
to promulgate regulations which 
eetabllah (a) standards for determinfng 
whether an amendment to an operating 
Ucenae involves no significant hazard, 
consideration. (b) criteria for providing 
or, in emergency situations, dispensing 
with prior notice and public comment on 
any such determination; and (c) 
procedures for consulting OD such a 
determination with the State in which 
the facility involved i11 located. &e . 
Conf. Rep. No. 97-884. 97th Cong., 2d 
SesL (1982). The legislation alao 
authorize, NRC to iesue and make 
immediately effective an amendment to 
a Ucenae, upon a determination that the 
amendment involves no significant 
hazards !:Onsideration (even though 
NRC has before it a requeat for a 
bearing by an interested person) and ID 
advance of the holding and completion 
of any required hearing. This rulemaldng 
and request for comments responda to 
the statutory directive that NRC 
expeditiously promulgate regulation, on 
item, (b) and (c) above. NRC 11 al10 
publishing separately in the Federal 
Regiater Interim final regulationa on item 
(a) above. 
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Theae regulatlom are iaauecl. H final 
though In Interim form. and comments 
will be conaldered on them. They will 
become effective 30 days after 
publication In the Federal Register. 
Accordingly, Interested persona who 
wiab to comment are encouraged to do 
ao at the earliest poulble time, but not 
later than 30 day, after publication. to 
permit the fulleat comideration of their 
Yiinn. 
Badqpauad 

A. Af/ectec/ Legislation. Begulatiou 
andProc«Jurn 

When the Atomic Enersy Act of 1951 
(Act) waa adopted In 1954, It contained 
DO provision which required a public 
hearfns on lsauanca of a comtruction 
permit or operating license for a nuclear 
power reactor In the absence of a 
nqueat from an Interested person. In 
1957, the Act wa, amended to require 
that mandatory bearings be held before 
issuance of both a construction permit 
and an operating licen.ae for power 
reactors and certain other facilities. 
Public Law 85-256 (71 Stat. 576) 
amending section 169&. of the Act. 

The 1957 amendmenta to the Act were 
Interpreted by the Commission u 
requirins a "mandatory hearing" before 
luuance of amendments to comtructton 
permits and operating licameL See. e.g .. 
Hearing Before the Subcommittee on 
Legislation. Joint Committee on Atomic 
Bbersy, 87th Cong., 2d. Seaa. (April 17, 
1962), at 6.} Partially In respome to the 
administrative rigidity and cumbersome 
procedure, which tbia Interpretation 
forced upon the Commission (.tee, Joint 
Committeu on Atomic Enersy Staff 
Study, "Improving the AEC Regulatory 
Proce11", March 1961, pp. 49-60), section 
189a. of the Act was amended In 1962 to 
eliminate the requirement for a 
mandatory public hearing except upon 
the application for a comtruction permit 
for a power or testing facility. A. stated 
In the report of the Joint Committee on 
Atomic Enersy which recommended the 
amendments: 

Acca,dingly, dlil lt!CtiOD will eliminat. fhe 
l'llq1draments for a mandatory buriq. IXCllpt 
upon the application for a comtnu:Uon permit 
for a power or tuttn, facility. Under thil 
plan. the lnuance of amendmenta to IUCb 
comtruction permita, and the i11uance or 
operating llcenae1 and l!lmendmenta to aucb 
comtruction permlta, and the l.11uance of 
operating licenae1 and amendmenta to 
operating licemea, would be only after a :,o. 
day public notice and an offer of hearfns. ID 
the absence of a requeat for a heariq. 
i11uanca of an amendment to a coa1tructlon 
permit, or l11uanca of an operattn, lice111e, or 
an amt1Ddment to an operattn, llcenae, would 
be po11lble without formal proceedfng1, but 

on the public record. It ~ al110 be, poutblll 
for the Comml111lon to dl11peme with the 30-
day notice requirement where tba application 
pnHDta no 1ignific:a.nt hazard.I comideration. 
'I1iil criterion ii pre1SDtly beiDs applied bi 
the Comml11ion under the tarma of ABC 
Regul11Uon11 50.59. Houae Report No. 19611, 
87th Cons,. Zd. Sea1., p. a_ 

Thua, according to the 1962 
amendmenta. a mandatory public 
hearing would no longer be required 
before issuance of an amendment to n. 
comtruction permit or operating licenee 
and a thirty-day prior public notice 
would be required only if the proposed 
amendment involved a "significant 
hazards consideration." In swn. section 
189a. of the Act, now provides that, 
upon thirty-days' notice published In the 
Federal Register, the Commlsaion may 
iasue an operating liceme, or an 
amendment to an operating liceme., or 
an amendment to a comtruction permit. 
for a facility licemed under sections 103 
or 104b, of the Act, or for a tuting 
facility licensed. under section l(Mc., 
without a public hearing if no hearing is 
requested by any interested pel"l!lon. 
Section 189a. also permita the 
Commission to dispense with such 
thirty-days' notice and Federal Register 
publication with respect to the issuance 
of an amendment to a conatruction 
permit or an amendment to an operating 
license upon a determination by the 
Commiaeion that the amendment 
involves no significant hazard, 
comideration. These provisions have 
been incorporated into H 2.10.,. 2.108, 
S0.58(a) and (b) and 50.91 of the 
Commission'• regulation.a. 

The regulatiom provide for prior 
notice of a "proposed action" on an 
application for an amendment when a 
determination {11 made that there la a 
significant hazarda consideration and 
provide an opportunity for interested 
memben of the public to request a 
hearing. See § I UOS(a}(3) and SOS'L 
Hence, If a requested license 
amendment is found to involYe a 
atsmftcant hazarct. comlderation. the 
amendment would not be Issued until 
after any required hearins la completed 
or after expiration of the notice period. 
In addition I S0.58(b) further explaim 
the CommiHion'a hearing and notice 
procedures. aa follows: 

'11ie Commf11sloa wiD hold a hearfna afta 
at le111t 30 daya notice and publlcaUon oDCa 
In the Federal Regl1ter on each application 
for a con1truction pennJt for a production or 
utilization facility which la of a type 
described In I 50.2l{b) or I 50.22 or whJch la 
a testing lacility. When a con1truction permit 
hu been !11ued for auch a facility followina 
the holdlq of a public hearing ud a 
application ii mada for an operating Uceme 
or for an amendment to a conatructian perm.It 

or operating llc:enu, Iha Commillion may 
hold a haanns lllfter at lea1t 30 d11111 notice 
ed publication once In the Fedenl Registm 
or, In Iha abaenca of a requeat therefor by 
any ptll'IOII wboee lntffllat may be eiredl!d, 
may i11ue an operating lic:eme or an · 
amendment to a comtruction permit or 
OJlfflltins liceme without a hearing. upon 30 
daya noUc:e and puhllcatlon once In Iha 
Fadaral Regilter of lta Intent to do aa. If the 
Commfulon ftnda that no llgnificant hazard, 
comideration la prnented b_)r an application 
for u amendment to a comtruction permit or 
operating Ucenae. it may dlapema with luc!a 
notic:e and pubJ,icatiao and mar llnll the 
amendmeat. 

The Commlaaion'a practice with 
regard to license amendmenta Involving 
no significant hazards consideration 
(unleu. H a matter of discretion. prior 
notice was siven) waa to laaue the 
amendment and then publish In the 
Federal Register n "notice of l.uuance." 
See I 2.106, In such a case, interested 
members of the public who wished to 
object lo the amendment and request a 
hearing could do ao, but a request for a 
hearing did not, by itself, suapend the 
effectiveneaa of the amendment. Thus, 
both the notice and hearing, if one were 
requeated. occurred after ~ 
amendment waa iuued. 
It 11 important to bear In mind that there II no 
ln!rfmlc ufety lligniflc:ance to Iha "'iio 
significant hazarda comideraticm" ,tan.dud. 
Whether or not an actiou requires prtar 
notica. no lic:eme and no amendment may be 
l.uuad unln1 Iha Commi1111iou concludn that 
it provfdea reeaonable aMIUaDce that Iha 
public health and 1afety will not be 
llldangered and that the action will not be 
Inimical to the common defenn and security 
or to the health and aafety of the public. See, 
•,a .. I 50.S7(a). Ahlo. whether or not m 
amendmmt entaill prior notice. no 
amendmellt to llD)' llceme may be faned 
unlaa It conforms to all applicable 
Comml1slon aafety 11tandarda. niua. the "Do 
elgniflcant hazarda coDSideration" 1tandard 
ha1 been II procedaraJ standard only, 
aovemlns whether public notice of a 
propoead action moat be provided, before the 
action la lut!D by the Comminion. In ah«t, 
the ''no lipificant huarda considentkm" 
1tandard hat been a noUc:e 1tandard and bu 
had no aubltmtive aafety slplflcanca, othar 
than that attributable to the proc:en of prior 
notice to the public to the public and 
naaonable opportiiiilty for a heartn;. 

B. The Sholly Decision and the New 
Legi•lalion 

The Commilsion'11 practice of not 
providing an opportunity for a prior 
hearing on a license amendment not 
involving significant hazards 
considerations was held to be improper 
in Sho?ly v, NRC, 6512 F .2d 780 (1980), 
reheanng denied. 851 F.2d "92 (1980), 
cert. ,ranted 101 S.Ct 3004 (1981) 
(Sho/Jy). In that case the U.S. Court of 
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Appeab for the Diltrfct of Columbia . 
Circuit ruled that. \Older section 189a. ·of 
the Act. NRC must hold a prior hearing 
~fore en amendment to an operating 
license for e nuclear power plant can 

. become effective, if there baa been a 
request for hearing (or an expreuion of 
Interest in the eubject matter of the 
proposed amendment which 11 sufficient 

· · to constitute a request for a hearing). A 
prior hearing. eaid the Court. la required 
even when NRC has made a finding that 
a proposed amendment involves no 
significant hazards consideration and 
hae determined to diapeme with prior 

. . notice In the Federal Register. At the 
request of the Commi11ion and the 

· Department of Justice, the Supreme 
Court agreed to review the Court of 

· Appeai.• Interpretation of section 189a. 
of the Ac;t. The Supreme Court hu 

.. remanded the caee to the Court of 
Appeala with lnstructiona to vacate It if 
It 11 moot and, if it 11 not, to reconsider It 
in ligbt of the new legi11laticm. 

The Court of Appeal•' dec:lelon did 
not Involve and ha11 no effect upon the 
Commiaion'.1 authority to order 
Immediately effective amendmeuta, 
without prior notice or h11aring, when 
the public health, safety, or Interest so 
requires. See, Administrative Procedure 
Act. aeciion 9(b), 5 U.S.C. 558(c), section 
161 of the Atomic Energy Act. and 10 
CFR 2.202(f) and 2.204. Similarly, the 
Court did not alter existing law with 

.. regard to the Commi11ion'1 pleadlns 
requirlnp, which are designed to enable 

. the Commiuion to determine whether a 
person requesting a hearing is, in fact, 
an ''interested person" within the 
meaning of section 189a.-that ii, 
whether the peraon baa demonstrated 
standing and idenUfied one or more 
l11ue1 to be litigated. See, BPI v. Atomic 
Ener,y Commission, 502 F .Zd 424, "28 
(D.C. Cir. 1974), where the Court stated 
that, "Under its procedural regulati<>na It 
II not unrea1onable for the Comm.la1ion 
to require that the prospective 
intervenor flret specify the basil for hll 
request for a hearing." 
. However, the Commission believed 

that lqialatton was .needed to change 
tha re1ult reached by the Court in ShoJJy 
becaun of the Implications of the 
~ent that the Commi11ion grant 

. a requested hearing before It could INue 
a liceme amendment lnvolvtns no 
11gnift~t hazards comideration. The 
,Commi11lon believes that, 1iDce moat 
requested llcenae amendments Involving 

. no 11gniftcant hazards COD8lderatlon an 
routine in nature, hearings on such 
amendments could re1ult In disruption 
or delay in the oper1tiom of nuclur 
powerplanta and could impoae 
regulatory burdens upon It and the 

nuclear industry that are not related to 
significant safety matters. Subeequently. 
on March 11, 1981, the Commiuion 
submitted proposed legislation to 
Congreae (Introduced a, S. 912) that 
would expresely authorize It to i1111ue a 
li~enee amendment before holding a 
hearing requested by. an interested 
per.eon, when it has made a 
determination that no 111gniftcant 
hazards consideration Is involved in the 
amendment. 

After the House and Senate conferees 
considered two similar bills, H.R. 2330 
and S.1207, they agreed on a unified 
version (see Conf. Rep. No. 97-BIM. 97th 
Cong. ZcL Se111. (1982)) and pa11ed Pub. 
L 97-CH. Specifically, section 1Z(a) of 
that Jaw amends 1ectlon 189a. of the Act 
by adding the following with respect to 
liceme amendments Involving no · 
11gniftcant hazarda coneiderationa: 

(Z)(AJ The CommJ11ion may tuu, and 
m.aka Immediately effective any amendment 
to an operatma llcenu, upon a determination 
by th1 Commi11ion that auch amendment 
Involves no aigaillcant hazard, comideraticm, 

. notwithttandina th1 pendeacy before th, 
Commillioa of a requeat for a heartaa from 
any penoa. Such amendment may b9 iuuad 
and made Immediately effective la advance 
of the holdina and (!OJDPletion of any Nquired 
bearing, In determining uadl!l' th1a aactian 
whether 1uch amendment lnvolv11 DO 

. 1igaillcaat huarda con1ideratioa. th1 
CommJ11lon &ball comult with the Stall In 
whfch th, facility Involved II located. In all 
other n,1pect1 auch 1.111111dmeat ,hall met 
th, NQuimnentl of th1a Act. 

(B) The CommJ11lon 1hall periodically (but 
not 1111 frequently than once every thirty · 
day,) publl1h notice of 11ny 1.1111admmt1 
l1eued, or proposed to bo luued. &1 provided 
In subparagraph (A). Each euch aoticl shall 
Include all amendments ll1ued. or propolld 
to be ll1ued. •lace the data of publication of 
tu la1t 1uch periodic notice. Such notice 
1hall. with n,1pect to each amendmat or 
propo1ed amendment (I) Identify tu facility 
Involved: and (U) provide a brief de1crlption 
ol 1uch amendmenL Nothfns la th1a 
aub1ectiOD 1hall b9 comtruad to dalaJ tu 
effective date of any amendment. 

(C) Tha Comml11loa •hall. durtq tu 
Dinlty-day period followtns tu affective data 
of thl1 parqraph. promuJaat1 rqulatiom 
tttabll,hlna (i) 1tandarde, for determinlna 
whether any 1.1111ndmeat to an operatms 
liceme lnvolv11 DO elgnlftcant huard, 
coaalderalioa; (U) crlt1ri1 for provtd1q or, ID 
emerseacy 1itualiom, d11pen11Ds with prior 
notice IJld reuonabl, opportunity for public 
commmt OD any 1uch d1tanninatioa. which 
criteria 1h"ll1 takl Into account the 1,dgeacy 
of the nffd for the amendment Involved: and 
(W) procedure, for comultalion OD any auch 
determination with the State in which the 
facility involved II located. 

Section 1Z(b) of that law 1peciflea 
that: 

(b) Th, authority of tha Nuclear RqulatorJ 
Comml11lon. under the provtliou of the 

amendment made by 1ub1ectloa (a), to i11ue 
and to awlte Immediately effective uy 
amendment to an operating liceme &ball fake 
effect upon the promuJaatioa by th, 
Gc,mmillloa of the .-egulation, required In 
IUch provitlODL 

Thu. Ill! noted above. the legislation 
authorizes NRC to illllue and make 
Immediately effective an amendment to 
11D operating licenae upon a 
determination that the amendment 
involves no significant hazards 
consideration, even though NRC baa 
before it a reque1t (or a hearing from an 
interested person.; At the same time, 
however, the legi1latlve history makea It 
clear that Congre111 expects NRC to 
exm:iae its authority only in the case of 
amendment! not involving significant 
1afety questions. The Conference Report 
states: 

The conference qreemmt malntaim th, 
requirement of the current 1ection 189a. ol th• 
Atomic EnlirsY Act that a haarfns on th1 
licem1 amendment bo hclc~ upon the requut 
of any penoa whon latere1t may'be 
affected. The qmement •Imply 1uthorlze1 
tu Commi11ioa, In thoH caaea wh1re th1 
amendment Involved polff DO ti&nificant 
h.uarda comlderatlcm, ta luue th1 llcaDH 
amendment and allow it to tab effect btfore 
thl1 hearing ii held or completed. Th• 
coafereea Intend that the CommJ11loa will 
UH th1a authority c:arefully, applying It only 
to tho111 licame ameadmenta which po111 no 
lfsniftcaat hulUda comideratioa. Id., at 37, 

In thll regard, the Senate 1tre11aed: 
Ill •tnma dem to preHrW for the public a · 

m1111Din8ful rl&ht to parttdp1t1 In deci,lom 
l'l!Sardlaa tht commercial UH of nuclur 
powm. Thu,, th, provlaioa doea not diap1DH 
wtth the requirement for a hearing. and the 
NRC. ll requnted [by 1.11 intere1ted person], 
mU1t conduct a hearfns alter the llcean 
amendment take, affect. ·SH S. Rep. No. '11-
113. '11th c:oa,.. lat Seu., at 1' (11181), 

The public notice provision was 
explained by the Conference Report •• 
follows: . 

ft, conf1N11 not, that th1 purpote of 
requiriaa prior notice and an opportunity for 
public comment before I liceme amendment 
may tab effect, a, provided In 1ub11ct1on 
(Z)(C)(U) for all. but IIDllfleDcy ,ttuationa. .. 
to allow at le11t • mlnfmum level of dtlzn 
Input Into tu threehold qu11t1on of whether 
th• propoNd licem• amendment lnvolvu 
~cant health or uf1ty luu11. While this 
1ubHCtlon of th1 coafueace qreanent 
pre11rv11 for th1 CommJ11loa 1ub1tantlal 
fl1xtbWty to tailor th, notic:9 and comment 
proc1dure1 to th, eqency of th, and for tha 
llc:9DH amendmeat. the conferee, expect the 
content. placem1nt and timina of the notico to 
b9 rea1anably calculat!!d to allow re1ldent. 
of the area 1unoundJ.aa the facility u 
adaquat1 opportunity to formulate and 
1Ubmit reaaoned commenta, 

The requirement In 1ubaectioa Z(C)(U) that 
th1 Commi11ion promulaat, criteria for 
providina or diapen,tns with prior notice and 
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pabllc comment on a proposed de1mnfnatlon 
that a llcenn amendment involvea no 
llplficant hazard, con1lderatlon reflecta the 
confme1' intent that. wherever practicable. 
the Comml11lon 1hould pub!J1h prior notice 
of. and provide for prior pub!Jc commnt on. 
nc:h a propoNd determinatlaa. 

In the context of 1ubnction (Z)(C}(U). the 
confanes underatand the term "emersency 
lituatlou" to enc:ompau only thon iaN 
cua in which Immediate 11cUon u neceuary 
to pnv1111t the 1hutdown or deratins of en 
cperaliJl8 commercial ructor • • • The 
Cammiulon'1 regulatiom ahould lnture that 
Iha "Emersency 1ituatiom" exception under 
NCt1oa U of the conference agreement will 
not apply If the !Jcenaee ha1 failed to apply 
for the Uceme amendment in a timely 
falhlon. In other words, the licenaee ahould not be able to tab advantage of the 
emerpncy lttelf. To prevent abute1 of tlm 
provlalou. the conferee& expect the 
Commlulon to independently a11eu the 
llcemee'a reaeona for failure to file an 
app!Jcation 1uffldently ID advance of the 
threatened clo1ure or deratlns of the fadlity. 
Conf. Rep. No. 97-a&I, 97th Coaa.. Zd Seu .. at 
• (1111Z). 

C. Notice for Public Comment and for 
Opportunity for a Hearing. 

The Commission haa decided to adopt 
the notice procedures and criteria 
contemplated by the legislation with 
respect to determinations about no 
11gnificant hazards consideration. In 
addition it baa decided to combine the 
notic:n for public comment on no 
lfgnificant hazardl conaideratiom with 
the notices for opportunity for a hearing, 
thereby, normally providing both prior 
notice of opportunity for a hearing and 
prior notice for public comment of 
requesta it receives to amend operatiDg 
license, of facilities described in 
I 50.21(b) or I 50.22 or of testi.ng 
facilitin. 

With respect to opportunity for a 
hearing, the Commission would amend 
I 2.105 to 1pecify that it could normally 
l11ue in the Federal Register at least 
monthly a lilt of "notice of proposed 
actiom" on requestl for amendmenta to 
operating licenaes. These monthly 
notices would provide an opportunity to 
request a hearing within thirty days. The 
Commi11lon would alao retaJn the 
option of isl!IUlng individual noticee. u It 
1ee1 fit. If the Commi11ion doe, not· 
receive any request for a hearing on an 
amendment within the notice period, it 
would take the proposed action when it 
baa completed its review and made the 
necessary findings. If it receives such a 
request, it would act under a new 
I 50.91, which describes the procedures 
and criteria the Commission would uae 
to act on applications for amendmenta 
to operating licensee involving no 
algnificant hazards consideration,. (The 
interim final rule on "Standards for 

Determinfns Whether IJcense 
Amendmenta Involve No Significant 
Hazards Considerations," publiahed 
separately in the Federal Regi,ter, 
redesfgnated the preeent I 50.91 u 
I 50.92.) 

To implement the main theme of the 
legislation. under new I 50.91 the 
Commls1ion would combine a notice of 
opportunity for a hearing with a notice 
for public comment on any proposed 
determination on no afsnificant hazarda 
conaideration. Additionally, new I S0.91 
would permit the Commission to make 
an amendment immediately effective in 
advance of the holding and completion 
of any required hearing where it hall 
determined thst no eigniflcant hazards 
consideration 11 involved. Thua. I 50.91 
would build upon amended I 2.105, 
providing details for the system of 
Federal Register notices. For instance, 
exceptions would be made for . 
emergency situatiom. where no prior 
notices (for opportunity for a hearing 
and for public comment) might be 
Issued, lissuming no eignificant hazards 
conafderatiom are involved. In sum, tbia 
syatem would add a ''notice far public 
comment" under I 50.91 to the present 
system of "notice of propoHd action" 
under I 2.105 and "notice of iaaumu:e• 
under I 2.108. Under this nnuyatem. 
the Commission would require an 
applicant requesting an amendment to· 
fta operatfns Uceoae (1) to provide ita 
appraisal on the iasue of significant 
hazards. using the atandarda in I 50.9Z 
and the examples diSCW11!18d in the 
separate Federal Register notice. and 
(2), if it involves the emersenc:, ar 
exigency provfsiom, to addreu the 
features on which the Commiaaion must 
make its findings. (Both points will be 
discussed later.) 

When the Commisalon receivea the 
amendment requeat. aa deacribed below, 
Jt would lint decide whether there ia an 
emersency or an exi89Dcy. If there ii DO 
emergency, It would then make a 
preliminary deci1icm. called a ''proposed 
determination." about whether the 
amendment involve, no ligoificaat 
hazards conal~eratioD-DOrmally, this 
would be done before completioa of the 
1afety analyiia ( also called safety 
evaluation). In thi1 determination. ft 
might accept the applicant'• apprailal in 
whole or in part or it might reject.the 
applicant's appraisal but. nonetheless. 
reach the same concluaion. 

At this stage, iI the Commlaslon 
decides that no significant hazards 
consideration ii involved. ft could issue 
an individual Federal Register notice or 
list thia amendment in its monthly 
publication in the Federal Register. Thil 
monthly publication would not only liat 

amendment reqanta received for which 
the Commlsalan 11 pubUahfns noth::e 
ander I 2.105. It would also provide a 
reeaonable opportunity for public 
comment by listing this and all 
amendment requests received aince the 
last auch monthly notice, and. Uke a 
individual notice, (a) providing a brief 
description of the amendment and of the 
facility involved. (b) notma the proposed 
no significant hazards consideration 
determination. (c) 10Ucitfns public 
comment on the_ determination, and (cf) 
provfdfns for a 30-day comment period. 

While It fa awaiting public commerit. 
the Commisalon would proceed with the 
1afety analyafs. In this context, the · 
Commission wishes to note that. thaagb 
the aubatance or the public comments 
could be litigated in a hearing, when one 
ia held. neither ft nor it, Boards will 
entertain hearing requesta on itl actfoill 
with respect to these commentL It 
believes that this ls in keeping with the 
legislation which statea that public 
comment cannot delay the effediva date 
of an amendment. 

After the public comment period. the 
Comm!Aalon would review the· 
comments. consider the safety enalyala. 
and reach ltl final decilrion an the 
amendment request. If ft decides that DO 
significant hazard• comideratlon ia 
involved, it would publish an individual 
"notice of isauance" under I um or 
publish the notice of iaauance in lta · 
,yateJn of monthly Federal Regi,ter 
noticaa. and thUI close the public record. 
Note that the Commission woald not 
make and publish a final determination 
on no algnificant hazards consideration 
becawie auch a determination fa needed 
only if a hearing request ia received and 
the Commission decides to make the 
amendment immediately effective and 
to provide a hearing after luuance 
rather than before. 

If it receives a hearins request during 
the comment period and the 
Commission bu decided that no 
lignificant hazards consideration fa 
involv~. it would prepare a "final 
determination" on that issue, make the 
requisite safety and public health 
findings, and proceed to iHue the 
amendment. The hearing reque,t would 
be treated the same way aa in previou, 
Commiuion practice, that fa, by ·· 
providing any requisite hearing after the 
amendment hu been luued. ~ 
explained before, the legislation permits 
the Commission to make an amendment 
Immediately effective, notwithstanding 
the pendency before it of a request for a 
hearing from any person (even one thet 
meets the provisiona for intervention in 
I 2.714), in advance of the holding and 
completion of any required hearilJ& 
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where It baa determined that no 
11gnfficant hazards consideration la 
Involved. The Commieiilon wishea to 
1tate In thf11 regard that any qllfltion 
about Its 1taff'1 determinations on the 

, fuue of significant versus no lignifiC11Dt 
bazmda consideration that may be 

, railed In any hearing on the ~endmat 
will not atay the effective date of the 
amendmmt. ' 

TheCommillBion beiievesthat the 
procedure Juat described would be It• 
uual way of handling licenae 
amendments, because most of these do 
not Involve emergency or exigent 
lituatlons end do not entail 'a 
determination that lignificant hazarda 
c:onalderatlon la Involved. These three 
llituatioM end other unusual one, could 
u1ie though. , 

Returning to the initial receipt of an 
applicatio~ if the Commission receives 
an amendment request and then . 
determines that a significant hazards 
consideration ill Involved, it :would 
handle tt-is request In the same way It 
doe, now, by isl!llling an Individual 
notice of proposed action and provjdfna 
an opportunity for a ,hearing under 
t .z.1os. 11ie only change in ita present 
procedure would be that it could notify 
the public of the final disposition of the 
amendment.by noting ita iuuance ,or 
denialin the monthly Fedeml Repter 
notice lnatead 'of In an Individual notice. 

Another possibility might be that the 
Commission receivea an amendment 
request and findl an emergency .. 
lituaticm. where failure to act In a Umely 

, way would result in derating or 
· lhutd~ of a nuclear power plant. In 
this case, elso discuued later In 
connection with State consultation. It, 
may proceed to fasue the license ' 
amendment. if ft determines, among 
other things, that no significant hazard.I 
consideration is involved. In thia 
circumstance. the Commission might not 
necessarily be able to provide for prior 
notice for opportunity for a hearing or 
for prior notice for public comment and 
might therefore use its present 
procedure. publishing an Individual. 
notice of Issuance under§ 2.106 (which 
provides an opportunity for a hearing 
after the amendment I.a Issued.) 
AddlUonally, the Commission'• monthly 
Federal Register notice system would 
note the Commission's action on the 
·amendment request and, thereby, 

.,,provide an opportunity for public · 
commenL In oonnectlon with emergency 
requests, the Commission expectii ita 
licensees to apply for liceJise 

, amendments In a timely fashion. It will 
decline to dispense with notice and 
comment on the no significant hazard.I 
consideration determination. if It , 

determines that the applicant hu failed public of the licensee'• amendment 
to make a timely application for the request. In theae fnltances, the , 
amendment In order to create the Commlaaion ~ provide the public• 
emergency and to take advantage of the reasonable opportunity to comment oa 
emergency provision. Whenever a the proposed no significant huarda 
threatened closUl'e or deratlng la determination. To enaure that the , 
Involved, the Commission expects the commenta are received OD time, the 
applicant to explain to ftwby thfa CommiaiOD may alao Ht up fn IUch 8 
emergency situation ha11 occurred and .1i,tuation a toll-free hotline, allowing the 
why the applicant could ncit avoid ft the public to .telephone their commenta to 
Commission will aues, the applicanr, NRC on the amendment request. It 
reasons for failure to me en application 1bo~d be, noted that this method, of 
aufflciently in advance of that evenL prior DQtice for public comment will be 

Still another po11ibility might be that In addition to the l'O'Utine notice of the 
the Commission receives an amendment amen~ent In the monthly Fedenl 
request and finds an exigency, that fa. a Register compilation or to any 
situation other ~an an emergency , Individual notice of h~aring that may be 
where swift action ill necess~. The , publishe~ It will.not affect the time 
legislation. quoted above. states that the , available to exercise. one's opportanity 

,. Commission should establish criteria to ~est ii heiµing, though ft may 
which '"take Into account the exigency provide that opportunity only after the 
of the need for the amendment." The amendment has been issued, when the 
Conference Report. quoted above, points Commission bas determined that DO 
out that "the conference agreement significant hazards consideration )a 
preserves for the Commiuion Involved. · 
aubstantial fiexibility to tailor the notfce The·Cominfsafon will use these' 
and comment procedure• tu the · · procedures sparingly 'and wants to make 
exigency of the need for the license aure · that its licensees will not take· 
amendment'." and that '"the conferen advantage of these procedures. 
expect the content, placement and , Therefore, It will use criteria, 10D1ewhat 
timing of the notice to be reasonably similar to the ones it will use with · 
calculated to allow residents of the area respect to em~rgency situatfonn. to · 
aurrounding the facility an adequatll decide whether it wW shorten the 
opportunity to formulate and submit comment period and change the:type of 

' reasoned comments." notice normally providP.d Consequently, 
The'Commi11ion believa that ID connection with requests Indicating, 

extraordinary situations may arise, ·an exigency; the CommiHion expecta ita 
short of an emergency, where a licensee licensees to apply for liceme · , , 
and the Commission muat act quickly amendments In a timely fashion. It will 
and where time don not permit the not change its normal notice and public 
Commission to publish a Federal comment practices where ft determines 

, Register notice soliciting-public , that the licensee has failed to use Its 
comment or to provide 30 days best efforts to make a timely application· 
ordinarily allowed for public comment. for the amendmenfln order to create the 
For Instance, such a circumstance may exigency and to take advantage of the 
ariae where a liceDBee. while shutdown exigency provialon. Whenever a 
for a abort time, wisba. to add. aome licensee wanta to use thla provision, it 
component clearly more reliable ·than wW have to explain to the Commiuion 
one presently installed or wiahea to 1188 the reason for the exigency and why the 
a different method of teliting some Ucenaee cannot avoid it the · 
ay1tem and that meth9(1 fa clearly better Commiesion will uae11 the licensee', 
than one provided for In ita Technical reasons for failure to me· an application 

, Speciflcationa. In either case, the ,' aufliciently In advance of its propoeed 
licensee may have to request en ' action or for ita Inability to take tbe 
amendment, and, If the Commla11fon .action at aome later time. 
determlnea, among other things. that DO Another dif[erent c:ircumatance may 
1ignif'ic:ant bazarda consideration fa alao present Itself to the Cornmluioa. 
Involved, it may wish to grant the For instance. it could receive an 
requeet before the licensee starts the amendment request with respect to 
plant up and the opportunity to Improve which it finds that ft la In the public 
the plant i1 lo1t. , Interest to offer an opportunity for a 

In circumstances such as the two just prior hearing. In this case, it would ue 
described. the Commission may use Its present Individual notice procedure 
media other than the Federal Register. and notify the public about the final 
for example, a local new11paper · diaposition of the amendment In a natfce 
published near the licensee'• facility, of i.esu_ance or denial In its monthly 
widely read by the re1identa In the area Federal Register notice, lmtead of In m 
IUITOUDding the facility, to Inform the Individual notice. 
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: · It ahoald allo be noted that these 
~·only apply ta Dceme 
appUcaticma, The Commislion may, 

· aadeuxfatfq 11 2.202(1) and 2.2.0t. 
make a determination that the public 
health. aafety, or mterut requfret ft tD 
ordu an amendment without plier 
notlm for public comment or · 
opportmuty for • hearms, In thla ca-. 
the Commfufon would follow fta 
preaent procedure and publfah an 
flldlvidaal notice of lanance m ti. 
Federal Resfater and provide far a 

· opportunity for a hearing OD the order. 
Thia new system would cbuge only 

the Commia1ion'1 noticms practlCNi fl 
·wau1d not alter the Commiaslon'a · 
heums practlcei The .CommiuioD bu 
sttempted to p!'Ovide notlcfq 
proceduru that are admmiatratlvely 
aimple, ~olve the least coat. c:la not 
entail midue delay, and allow a · .. 
reasonable opportunity for publla 
comment nnertheless. they are qulbt 
buidem~e and involve signfflcant 
raource impacta and timing delays far 
the Commhssion and for licemen · . 
requnting amendm~ta. Ucemeea 

. would be able to reduce these .delaya. 
mider the proposed procedmn. ~ 
provtdlns to the Commission their 
appralaals OD the issue of llignilic:ant 
hazmda. There might also be other ways 

.. to mab the noticfq procedures limpler 
'and·to aaaure that the oppcntamty far 

· public comment 11 not c:mtailed. The 
Conimiaefon la therefore particularly 
,Interested In comments addresams the 

· workability of its propoeed notidq 
procedU1'81. . 
·. Plnally, with respect to amendment 
requeata received before the interim 
final rule takes effect. the Commfufon 
proposes to keep Its present procedure, 
and no.t provide notice for public 
comment on 11JDendrnenta reque1ted on 
which the Comrnluion hu not acted 
Wore the effective date of the Interim 
fiDalrule. 

.11 Slot. ColllultaUoa . 
· · A. nowd above. Public Law 9'7-u5 
require• the Commia1ion to comult with 
the State hi which the facillty involved 
la located and to promulgate regalationa 
wblch preacribe procedurn for lucb 
conaultation on a determination that an 
amendment to an operating liCl!DM 
Involves no afgnillcant bazude 
conafderation. The Conference Rep(ld, 
cited earlier, stated that the confereea 
expect that the procedure, for State 
comultatioD would fndude the followtn, 
element.I: 

(1) The State woald be notffled of a 
JICl!IIIN'I NqHlt far al amendment; 

(ZJ 'nsa Stata would be advtaed of the 
NRC', nalaadoa of the uumdmat rwqant: 

. (3) Tho NRC'1 propoaed determJnation on 
whether the Ucenae amendment IDvolvea no 
1lgnlficant hazardt comideratJon would be 
dllCU.llld with the Slate and the NRC'1 
reeaona for makfns that d!lterminatioa would 
be explained to the Slate; 

(4) '111• NRC would ll1ten to and comlder 
any comments provided by the Stale official 
dealanated to con1ult with the NRC; and 

(5) The NRC would make a good faith 
att1mpt to comult with the State prior to 
IAwna the llcenH amendmflnt. 

At lhe laDle time, however, the 
procedures for State consultation would 
not: 

(1) Give the State a right to veto tha 
propo1ed NRC determination: 

(Z) Give the State a right to a hearing on the 
NRC determination before the amendment 
becomes effective: . 

(3) Give the Stale th• right to lml1t upon a 
poatponement of the NRC .i:letennination or 
laauance of the amendment: or 

(4) Alter present provti,lo~ of law that 
reaerve to the NRC exclualve reaponslbWty 
for 11tting and enforcing radiological health 
and aalety requirements for nuclear power 
plantl. 

In requlrfns the NRC to exm:fae good faith 
In conaulting with a Slate in determining 
whether a Ucenae amendment Involve, no 
11gniftcant hazardt con1ideration. the 
confereee recosruze that • very limited 
number of truly exceptional ca1e1 may uiae 
when the NRC. despite Ill good faith efforts, 
cannot contact I re1ponaible State official for 
plllpOlel of prior comultation. Inability to 
connlt with a responaible State official 
follOWUII saod faith attempts ahould not 
prevent the NRC &om making effective a 
IICIIDM lllllendment involviq no 1ignlficant 
hazard• comlderetJon, If the NRC dee1111 It 
neceaary to avoid the abut-down or derating 
of • power planL ID.. at 39. 

The Commission believes that the law 
and its legislative history are quite 
specific:. Accordingly, It proposes to 
adopt the elemente described in the 
Conference Report quoted above in 
those cases where It makes a propoeed 
determination on no significant hazarda 
con,lderation. Normally, the State 
consultation proceduret would work a1 
follow1. To make the State consultation 
procu1 eimpler and speedier, the 
Commission would require an applicant 
reque,ting an amendment to nnd a 
copy of ita appraisal on the question of 

. no lignlficant hazards to the State ID 
which the facility involved la located. 
(The NRC 11 compiling a B1t of State 
officials who have been designated to 
con11ult with it on amen~ent requesta 
Involving no significant hazarda . 
considerations; It intends to.make th1e 
list available to all ill Ucensees with 
facilities. covered by I 50.21(b) or I 50,Z2 
or with testing facilities.) 

The Commission would send lta 
Federal Register notice, or other notice 
in case of exigent circ:urnatancea. 
containing ill propoaed determination to 

the State official designated to conault 
with It together with II requeet to .that 
person to contact the Commfaaion If 
there la any dlsapeenient or concem 
about ita propoaed determination. If it 
doe, not hear from the State in III timely 
manner, it will consider that the State 
ha, no interest ID lta determination-In 
thia res11rd. the Commi11ion Intend, to 
make available to the de1ignated Stata 
offlciala a Hat of Ha Project Menagen 
and other personnel whom lt ha1 
designated to conault with these . 
officiala-but. nevertheless. before it 
l1eue1 the amendment. it will telephone 
the appropriate State official for the 
purpose of consultation. 

In an emergency 1ituation. the · 
Commfaalon would do lta beet to consult 
with,the State, before it make1 a final 
determination about no significant 
hazard, consideration. by 1irnply 
telephoning the appropriate State 
official before it issues an amendment. 

Finally, the Commission wishes to 
note two points in connection with the 
legislative history. First. though the 
Commission lntenda to give careful 
consideration to the comments provided 
to it by the affected State on the 
question of no significant hazard, · 
conaideration. .the State comments are 
advisory to the Commiesion; the 
Commission remains responaible for 
making the· final administrative decision 
on the question. Second. State · . 
conaultatlon doe1 liot alter present · 
proviaiona of law that reserve to the 

. Commfasion exclmive respon,ibility for 
settfq and enforcing radiological health 
and safety requirements for nuclear' 
power planta. . 

Paperwoik ReductloD Act Statemeat 
This rule containe a .new reporting · 

requirement which the Office of 
Management and Budget approved 
under 0MB No. 3150-0011 for the 
Commi11lon'1 use through April 30, 1985, 

"egula'°" FlexibWty Certilicatloa 
In accordance with the Regulatory 

Flexibility Act of 1980. 5 U.S.C. eos(b), 
the Commi11ion certifiee,thatthia rule 
does not have • significant economic· 
impact on a substantial number of small 
entltiea. Thi, rule affects only the · 
Deeming and operation of nuclear . . 
power plante and testing facilities. The 
companJea that own these planta do not 
fall within the scope of the definition of 
"small entitiee" set forth ID the 
Regulatory Flexibility Act or the Small 
Busineea Size Standards set out in 
regulation, issued by the Small Bu,inesa 
Administration at 13 CFR Part 121, Since 
these companJea are dominant in their 
aervica areaa. this rule doe1 not fall 
within the purview of the Act. 
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comments, the staff has amended the 
proposed rule. as discussed in the 
following section. ' 

Comments on the Proposed Rule 

The Commission received twenty
seven letters commenting on the 
proposed rule. Copies of those letters 
and an analysis of the comments are 
available for public inspection and 
copying for a fee at the NRC Public 
Document Room at 1717 H Street. NW. 
WaahiD8ton. DC. 

Implementation &;J,edule 

A large number or the comments 
received stated that the implementation 
schedulie For this rule is too ambitious. 
The long lead time necessary to acquire. 
train and license operators may make it 
very difficult to meet a near-term 
requirement to increase the number of 
operators required during operation. 
Additionally. several comments , 
suggested that one means of easing the 
manpower problem would be to allow 
the second senior operator to replace 
the shift technical ad\"isor. In a related 
effort. the Commission has under 
consideration a draft policy statement 
which would allow the functions of a 
senior operator and a shift technical 
ad\"isor to be merged. In order to allow 
time to acquire. train. and license the 
required number of operators. the 
impl~,nentation date for the rule has· 
been delayed one year. to January 1. 
1984. All licensees of nuclear power 
wiits will be expected to meet these 
staffing requirements by Janua,y 1, 1984. 

Licensees that believe they cannot 
meet this deadline must submit a 
request for an extension by October 1. 
1983. to the Director of the Office of 
Nuclear Reactor Regulation. In that 
request they should address the 
following criteria: 

1. Whether the licensee is firmly 
committed to hire and train the 
necessary number of operators. This 
criterion will bP used to assure that a 

real and continuing effort will be made 
to meet the intent of the rule. 

2. Whether the licensee has set a 
reaaonable target date by which it 
would meet the requirements. This 
criterion will assure that the upgraded 
staffing requirements will be met as 
quickly as possible. rather than delayed 
simply because the option was there. 

3. Whether the licensee has an active 
recruitment program to hire the 
necessary numbers of operators. This 
criterion will be used to indicate 
whether or not the licensees have· 
realistically considered the effects of 
attrition. 

4. Whether the licensee has an 
adequate training program to assure that 
It has well-trained operators readily 

· available. This criterion will be used to 

assess the estimates of the percentage of 
candidates that can be reasonably 
expected to become licensed and to 
ensure that the operators who control 
the wiit while in a reduced staffing 
capacity are adequately trained. 

5. Whether implementation of the rule 
would adversely affect the licensee's 
training program, overtime practices. 
number of shifts. or length of shift. This 
criterion will be used to assess the 
possible negative effect on aafety of 
requiring. increased staffing levels if this 
increase is made at the expense of 
excessive overtime, the training 
program. or the number of shifts 
available: 

This request will be reviewed in 
accordance with the provisions of 10 
CFR 50.54 by the Director of the Office 
of the Nuclear Reacto~ Regulation using 
the criteria listed above and any other 
information which is considered to be 
pertinent to the request. H the licensee 
demonstrates good cause for the 
request. the implementation date will be 
extended for that unit. 

Exemptions From the Substantive 
Provisions of the Rule 

Licensees that wish to be exempted 
from the substantive requirements of the 
rule must submit a· request in 
accordance with the provisions of 10 
CFR 50.12 and adequately justify . 
reduced staffing levels based on plant 
size, lack of complexity, or other unique 
factors. If the licensee demonstrates 
good cause for the request. it will be 
granted. 

Justification for the Provisions of the 
Rule 

Several commentors stated that the 
NRC had not provided adequate 
justification of the need for codifying the 
proposed staffing requirements and that 
the comment period should be extended 
until the staff develops a technical basis 
which demonstrates an increase in 
safety as a result of implementation of 
the rule. While an empirical data bal!e 
which specifies the exact number and 
qualifications of licensed operators 
needed on shift at nuclear power plants 
does not exist, the basis described 
below is considered sufficient to 
W$rrant these increased staffing 

· requirements pendir!g confirmation by 
·research programs which are planned or 
are currently underway. 

The Commission notes, in this regard, 
that although these staffing levels have 
been Commission policy for several 
years. they have not previously been 
codified through rulemaking because of 
a belief that the industry recognized the 
importance of adequate, competent 
staffing and would voluntarily 
implement these staffing levels. 
However, that assumption has been 
proven false in several cases. The 

Commission has therefore decided that 
to protect the health and safety of the· · · 
public. it is necessary to adopt this rule 
to guarantee that all plants have an · 
adequate number of licensed operators 
and senior operators available on shifL 
The changes made to the existing 
requirements and the basee for them 
are: 

(a) A shift supervisor with a senior 
operator's license shall be on site at all 
times that any unit is loaded with fuel. 
The presence of this individual will 
assure that a technically competent . 
supervisor will-be present on each shift 
to direct the overall operation of the 
plant. A situation can arise at any time 
that requires the presence of someone 
with knowledge of the facility'• 
technical specifications and the 
conditions and limitations in the facility 
license. Under current NRC · 
requirements. senior operators are 
examined in more depth and more areas 
concerning a unit's conditions. 
limitations. and specifications than a,. 
reactor operator or unlicensed manager. 
In addition. A senior operator normally .. 
has more operational experience, further 
enhancing the senior operator's ability 
to respond to any situation that may 
occur. The absence of this knowledge.qn 
sit~. where ii is readily available, cquld 
possibly create a hazardous condition. 
This person is required to be on site at 
all times that any unit is loaded with · 
fuel. rather than just when a unit is . · 
being operated because the conditions 
and limitations in the facility's license 
and in the facility's technical 
specifications continue to apply. . 

(b) A senior operator shall be present 
at all times.in the control room from 
which a unit is being operated. A senior 
operator·s technical .expertise is 
required in the control room in addition 
to a reactor operator's technical 
expertise because of the differences in 
their training programs and experience. 
A senior operator typically has greater 
operating experience than a r·eactor 
operator. Also. a senior operator is 
trained and examined in seven areas 
that are not required for a reactor 
operator. These areas are conditions 
and limitations in a facility license, 
design and operating limitations in the 
technical specifications, certain 
radiation hazards. coolant chemistry, 
procedures and limitations involved in 
core alterations·and rod programming, 
fuel handling facilities and procedures. 
and procedures and equipment 
available for handling and disposal of 
radioactive materials. More detailed 
knowledge in some of these areas would 
be helpful to the operators in the control 
room in the event of an emergency. In 
addition, a senior operator's knowledge 
and analytic abilities in heat transfer 
and fluid flow are tested in more depth 
than a reacto!' operator's knowledge and 
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by the Director, omce of Nuclear 
Reactor Regulation, a1 provided in 
paragraph II.B.3. of Appendix H. The 
primary purposes of the requirement
timely reporting or test resulta and 
notification of any problema-are 
accomplished aa well by the provisions 
of die final rule. 

Copiea of the 11b1tract of comment, 
and the 1taff's response, which stvea a 
paint-by-point diacu11ion of each l11ue 
rafaed by the commenters, and copiea of 
the value-impact analysi1 supporting the 
rule me available for public in11pection 
and copying for • fee at the 
Commission'• Public Document Room at 
1717 H Street NW., Washington, DC. 
Single copies may be obtained by 
written request to the Office of Nuclear 
Regulatory Reaearch, U.S. Nuclear 
Rer,ulatory CommiHion, Washington, 
D.C. 20555, Attention: P. N. Randall. 

lapgto'? Aaaly1i1 

ne Commi11ion haa prepared a 
rqulatory analysi1 for thi1 regulation. 
'111t analysi1 examinea the cost1 and 
bentfit1 of the rule II con1idered by the 
Commi111ion. A copy of the regulatory 
analy1i1 i1 available for in1pection and 
copying for a fee at the NRC Public 
Document Room. 1117 H Street, NW., 
Waabington, DC. Single copies of tht 
analyat1 may be obtained from P, N. 
RandalL Office of Nuclear Regulatory 
Reaearch. U.S. Nuclear Regulatory 
Comml11lon, Waehington, D.C. 20555, 
telephone (301) 443-5903, 

Paperwork Rtducdon Act Statement 

'111e reporting and recordkeeping 
requirement• contained In this 
rqulatlon hav• been approved by the 
Office of Management and Budget, 0MB 
approval No. 3150--0011, 

Rap)atory FlexibWty Statement 

In accordance with Section eos(b) of 
tbt Reaulatory Flexibility Act of 1980. 5 
U.S.C. 605(b), the Commi11lon hereby 
cntfflea that thi1 rule will not have 1 
lt,niftcant economic impact on a 
1Ub1tantial number of 1mall entitiea. 
Tbi1 rule aff ecta primarily tht utilltiea 
that own light water nuclear power 
raactora, and the vendon of tho11 
ructon, none of which meet the 
definition of "1mall 1ntiU11" .at forth In 
Section 801(3) of the Re11ul1tory 
Plexibility Act or the Small Bu1ine11 
Sia Standard, Ht out In regulation, 
INutd by the Small Bu1lne11 
Adminl1tratlon ln 13 CFR Part 121. 

U.t of SubJtcta ln 10 CFR Part SO 
Antitru1t. CJ111lfled Information, Fire 

prevention, Intergovernmental ralatlon1. 
Nuclear power plent1 and reacfcra, 
Penalty, Radlatioztprotection, Reactor 

ailing criteria, Reporting and 
recordkeepin1 requirements. 

PART SO-DOMESTIC LICENSING OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

Pursuant to the Atomic Energy Act of 
19S4, Bl amended, the Energy · 
Reorganization Act of 1974, a1 amended. 
and section 5S3 of title 5 of the United 
States Code, the following amendment, 
to 10 CFR Part SO are published as a 
document subject to codification. 

48 FA 31611 

Publllh9d 7/11/83 

Effactlve 1/1/84 

10 CFR Part 50 

UcenNd Operator Staffing at Nuclear 
Pow•Unb · 
AGINC't': Nuclear Regulatory 
Commi111ion. 
ACTION: Final rule. 

IUIIIIIIAIIV: The Nuclear Regulatory 
Commiaaion Is emending its regulation, 
to require licensees of nuclear power 
unill to provide a minimum number of . 
licenaed operatora and 1enlor operatora 
on lhift at all ttmea to respond to normal 
and emeqency conditions. Theae 
requirements will further aasure the 
protection of the health and safety of the 
public by allowing the senior operator In 
charge the flexibility to move about the 
facility as needed while asauring that a 
senior operator is continuously present 
in the control room during unit 
operation. 
IPFICTIYI DAft: January 1.1984. '°" P'UATHEII INflOIIMATtON CONTACT: 
Jamee Norberg. Office or Nuclear 
Regulatory Research. U.S. Nuclear 
Regulatory Comminton. Washington. 
DC 20555, Telephone: 301-443-5883. or 
Clare Goodman. Office of Nuclear 
Reactor Regulation. U.S. Nuclear 
Regulatory Comminlon. W111hington. 
DC 20555, Telephone: 301-492-4894, 
IUPPUMINTAIIV INl'OIIMATION: 

Background 
In the aftermath or the Thrtt Mlle 

Island (TMJ) ect:ident. a number cf 
1tudles and Investigations conducted by 
the NRC. the industry. and others 
recommended changes in the numbers. 
quallfication1, and organization or 
nuclear power plant personnel.• The 

•ni. ra:ammnwalian1 or th•JnvF.1t\i~tin11. 
lfUUJl9.&N callect11d in NUREG-otll!O. '"NRC Action 

"NRC Action Plan Developed as a 
Result or the TMl-2 Accident" (NUREG-
0660). Item J.A.1.3, adopted these . 
recommendations and "Clarification of 
TMJ Action Plan Requirements" 
(NUREG-0737) was issued to provide 
Interim shift staffing criteria to all 
licensees or operating units. all 
applicants for operating licenses. and all 
holders of construction pennits. 
NUREG-0731 criteria include the 
provisions.that:(&} A shift supervisor 
with a senior operator's license shall be 
on site at all times that a nuclear power 
unit is loaded with fuel: (b) a licensed 
aenior operator shall be in the control 
room from which a unit is being 
operated: (c} an individual who bolas a · 
senior operator license shall supervise 
core alterations: and (d) one or inore 
control room opereton shall be assigned 
on shift for each fueled unit depending 
on the number of units being operated 
from the control room. · 

These criteria have been used for· 
licenses issued after the accident at ' 
Three Mile Island. and all licensees of 
operating nuclear power units are aware 
of the NRC's staffing criteria provided 
by NUREG-or.37. To ensure that all 
operating nuclear power units are 
adequatejy staffed with licensed 
persoMel. the amendment will apply 
these NUREG--073? criteria to all 
operating nuclear power units. The 
staffing criteria ofNtJREG...0137 and the 
current technical specification• for 
nuclear power units call for more 
licensed operators than are required by 
current NRC regulations. Under current 
NRC regulations it le only necessary to 
have a licensed senior operator present 
at the facility or readily available on call 
during operation, and an operator or 
senior operator must be present .st the 
controls at all timea during operation. 

Proposed Rule 
On August 30. 1982, the NR.C 

publi11hed a propoaed rule in the Federal 
Regiater (47 FR Ht35) that would 
require ell licensees or nuclear power 
unit1 to provide a minimum n~mber of 
licensed operators and aenior operators 
on shift and I person with II aenior 
operator license in the control room at 
all times that the unit i1 being operated. 
Interested persons. applicantL and . 
licensees were invited to 1ubmit written 
comments to the Secretary of the . 
Commission. After conaideralion of the 
P!Mn n.,~lc,p.d H a Anull al th9 TMJ..Z Accident.· 
NUREG-Oel!O. in Appandlx !. dlacu~,11 the 
anih1b1lity al the repartl prei,arad by tlM nrlau1 
argani.ia1ian1. NUJW:i docwnania arw naiillbl1 far 
p1,blic in1pectlon •nd capyinc (o, I fee in the 
Cammi111an·, PlibUc Document Roam 11 1~17 H 
Street. SW. Wa1hin1itat1. DC. Coplft al NUREC . 
docwnenll ••Y be obtalmd lrocn: the CPO s..1 .. , 
11Pa11r•~ DMaiuc a( TechniC<ll lll(am1&lion and 
Document Control. U.S. Nuclear Reg11h1tary 
Commi11ian. Wuhlngtan. DC 20555 and the 
N11llan11l T111:hnlcal 1nrarm1tian Senilce. Sprin1fi1ld. 
VA %21111, 
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and the operator or senior operator at 
the controls) shall be in the control room 
durin8 operation and that an operator or 
senior operator shall be present at the 
controls at any tfme a unit is loaded 
with fuel. (See § 50.54(mJ(2J(iii).) 

(8) The requirement for core 
alterations to be supervised by a senior 
operator has been revised to allow core 
alterations to be supervised by a senior 
operator or a senior operator whose 
license is limited to fuel handling. (Seei 
I 50.54(m)(2)(iv).) 

Paperwork Reduction Act Statement 

The lnfonnatlon collection 
requirements contained in this final rule 
impact nine or fewer entities and, 
therefore. are not subject to Office or 
Management and Budget clearance aa 
requited by 44 U.S.C. 3501, et seq. 

Regulatory Flexibility Certification 
In accordance with the Regulatory 

Fle:.:ibility Act of 1980, 5 U.S.C. 605{bJ. 
the Commission hereby certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. Thia rule 
liffects the st11ffing requirements of 
facilities licensed under the pruvisions 
of 10 CFR I 50.21(b} and to CFR I 50.22. 
The companies that own these far.ililies 
do not fall within the scope of "small 
nntities" as set forth in the Regulatory 
Flexbility Act or the small businesa size 
1tandards set out in re8ulations Issued 
by the Small Business Administration le 
13 CFR Pert 121. 

Regulatory Ana/ysi• 
The CommlHion has prepared a 

1'1f8Ulatory analysis of this resulation. 
The analysis examines the costs and 
benefits of the alternatives considered 
by the Commiasion. Interested persona 
may examine a copy of the regulatory 
analysis at the NRC Public Document 
Room.1717 H Street, NW. Washington. 
DC. Slnsle copies of the analysis may be 
obtained from Clare Goodman. U.S. 
Nucle11r Regulatory Commission. 
Waahlngton. DC'20555. 492-489t. 

Llat of Subjecta ID 10 CFR Put 50 

Antltru1t. Classified lnfonnatlon. Fire 
prevention. Intergovernmental relatioM, 
Nuclear power plant, and reactol'I, 
Penalty. Radiation protection. Reactor 
1lting criteria, Reportln1 and 
recordkeeptn, requirements. 

PART 50-00MEST1C LICENSING 0, 
PRODUCTION AND UTILIZATION 
FACILITIES 

Under the authority of the Atomic 
EnefSY Act of 1954, H amended. the 
Enerv Reorganization Act of 1974. 11 

amended. and 5 U.S.C. 552 and 553, the 
following amendments to 10 CFR Part 50 
are published aa a document subject to 
codification. 

48 FR 33850 
Published 7/26/83 

Effec:tift 1 /1 /84 
L/censH Event Rtport System 

S.. Part 20 Staten;,enu of Con1id1r1tlon 

;i1>48 FR 39039 
Published 8/29/83 
Effec:tive 1/1/84 

10 CFR Part 50 

Immediate Netlflcatlon Requirement• 
of Significant Ev1nt1 At Operating 
Nuclear Power Reactor• 

AGINCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

IUMMARY: The Nuclear Regulatory 
Commission Is amending its regulations 
which require timely and accurate 
Information from licenseea following 
1ignificant event, at commercial nuclear 
power plant,. Experience with exi1tins 
requirement, and public comment, on a 
proposed revision of the rule indicate 
that the exi1tin8 regulation 1hould be 
amended to clarify reporting criteria and 
to require early report, only on those 
matten of value to the exerciae of the 
Commi11ion'1 respon1lbilitiea. The 
amended regulation will clarify the l11t 
of reportable event, end provide the 
Commiulon with more uaeful report, 
regarding the 1efety of operating nuclear 
power plant,. 
IPPICTIVI DATE January 1, 1984, 
,011 l'URTHU IN,ORMATION CONTACT: 
Eric W. Weill, Office of Inspection and 
Enforcement. U.S. Nuclear Regulatory 

Commission, Washington. D.C. 20555; 
Telephone (301) 492-4973. 

SUPPUMINTA.RY INFORMATION: 

L Background 

On February 29. 1980, the Commission 
amended its regulations without prior 
notice and comment to require timely 
and accurate licensee reportins of 
infonnation following significant events 
at operatin8 nuclear power reactors (45 
FR 13434). The purpose of the rule was 
to provide the Commission with 
immediate reporting of twelve types of 
1ignificant events where immediate 
Commi111ion action to protect the public 
health and safety may be required or 
where the Commission needs accurate 
and timely information to respond to 
heightened public concern. Although the 
rule waa made immediately effective. 
comment, were 1olicited, Many 
commentera believed the rule was in 
1oni.e respects either vague and 
ambiguous or overly broad. 

After obtaining experience with 
notifications required by the rule. the 
Commission published in the Federal 
Register a notice of proposed 
rulemakins on December 2i. 1981 (46 FR 
61894) and invited public comment. The 
proposal was made to meet two · 
objectives: change 10.CFR 50.54 ~o 
implement Section .201 of Lhe NRC's 1980 
Fl11cal Year Authorization Act and 
change 10 CFR 50.72 to more clearly 
1pecify the aignificant events requirin8 
licensees to immediately notify NRC. 

The problem, and issues which thie 
rulemaking addresses and the solutions 
tliat it provides can be summarized iri 
five broad areas: 

1. Authorization Act for FYSO 

Section 201 of the Nuclear Regulatory 
Commission Authorization Act for 
Fiscal Year 1980 (Pub. L. 96-295) 
provides: 

(1) Section 103 of the Atomic Energy Act of 
1954 i1 amended by adding 11 the end thereof 
the following new 1ub1ection1: f. Each license 
l11u1d for I utlllzatlon facility under thia 
aectlon or aectlon 104b. 1h1II require 11 1 
condition thereof that in c111 of any accident 
which could re1ult in 1n unplanned rele11e of 
qu1ntttlea of fiuion product, In excea, of 
11low1bl1 limit• for normal operation 
eat1bll1htd by th• Comml11ion. tht llcenaee 
1h111l lmmedl1t1ly 10 notify tht Commiulon. 
Violation of the condition pre1cribed by thi1 
1ubaection may, In the Comml11ion'1 
diacretlon. con1tltute ground, for licenae 
revocation. In accordance with aection 187 or 
thi1 Act, the Commlnion 1hall promptly 
1m1nd 11ch llcenae for• utilization f1clllty 
i11ued under thi1 aection or aection 104b. 
which 11 in effect on the date of en1ctm1n1 of 
thi1 1ub11ctlon to Include the provl1ion1 
required under thi1 1ub11ct1on. 
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analytic abilities. Individuals with this 
knowledge have a better basi1 to 
provide a broader viewpoint and. 
therefore, should be available in the 
control room of an operatins nuclear 
power plant at all times. 

11le requirement for a senior 
operator's continuous presence in the 
control room would assure that: (1) A 
person is available who can provide the 
oversight function of the supervisor ao 
that the probability of ~rrectly 
detecting abnormal events early enough 
to mitigate potential adverse 
consequences might be increased: (Z) the 
senior operator in the control room b 
aware of plant conditions prior to and 
resulting from an abnormal event so that 
the senior operator will be able to use 
extra experience, training and 
knowledge to act promptly to mitigate 
that event; and (3) the reactor operator 
is able to direct attention to performing 
the immediate actions neeessary to 
mitigate that event rather than having to 
brief the senior operator about the 
background of that event if that person 
were absent from the control room. It 
cannot be foreseen how quickly 
accidents will develop: having a senior 
operator in the control room at the 
initiation of any incident. rather than 
several minutes later if the senior 
operator is simply on site, could 

. alleviate potentially serious 
consequence of foreseeable accidents. 
The presence of a senior operator, with 
increased experience and training. will 
also increase the probability of correctly 
detecting abnormal events and human 
error early enough to mitigate potential 
consequences of any accident. The 
Commission fmds that these 
considerations are sufficient to justify 
imposition of the requirement that a 
senior operator be prese11t at all times in 
the control room from which a unit is 
being operated. 

Also. the additional senior operator is 
required in order to avoid limiting the 
shift 1upervisor's freedom lo move about 
the plant as needed during normal and 
emergency situations. A senior operator 
may have lo use knowledge and training 
to act outside the control room to 
mitigate the consequences of any 
accident and lo deal with such items as 
technical communications regarding 
operations or emergency responses or to 
supervise at the site of the emergency 
within the plant. Another individual 
licensed as a senior operator is also 
necessary to provide routine relief for 
the senior operator in the control room 
should it be necessary to leave the 
control room for any reason. Finally, it is 
not envisioned that any individual 
senior operator assigned to the control 
room will be prevented from 
periodically touring the planL 

It must also be noted thal the rule 

does not define "control room." Since 
some control rooms are defined so that a 
senior operator can be within the 
confines of the control room but not 
have direct and prompt access to 
infonnation on current plant conditions, 
some additional clarification is 
necessary. The senior operator in the 
control .room is expected to normally 
spend !JlOSt of the time in that portion of 
the control room where there i• direct 
and prompt access to information on 
cunent plant conditions and where the 
operator at the controls can be 
supervised. As duties may necessitate, 
the senior operator is to have the 
flexibility to periodically move to other 
parts of the control room. However, the 
senior operator should remain, at all 
times, in a position to provide prompt 
assistance to the reactor operators when 
requested. Additionally. this means that 
the senior operator must either (1) be in 
sight of or in the audible range of the 
reactor operators at the controla. or (2) 
be in the audible range of the ~ontrol 
room aMuncia tors. This is necessary ao 
that the senior operator's training and 
knowledge will be immediately 
available as needed. The staff plans to 
amend Regulatory Guide 1.114, 
"Guidance on Being an Operator at the 
Controls of a Nuclear Power Plant." to 
include more detailed guidance on this 
subject • 

(c) Care alterations shall be 
supervised by an individual who holds a 
senior operator license or a senior 
operator license limited to fuel handling 
for that unit. This requirement is based 
on the n~d for the presence during core 
alteration of a person whose training 
exceeds the minimum requirements for a 
reactor operator in the areas of: 
conditions and limitaliona in the facility 
license, the facility's technical 
specifications. procedures and 
limitations involved in core alterations. 
and fuel handling facilities and 
procedures. The presence of a person 
trained in these areas is necessary to 
assure that core alterations are 
conducted safely and do not endanger 
those working on the alterations. This 
training can be achieved by either 
successfully completing the 
requirements for a senior operator 
license, or by completing those portions 
of the requirements for a senior operator 
license which are applicable to core 
alterations. 

(d) Each unit shall have one licensed 
operator at the controls at all times in 
addition to the requirement for a senior 
opera tor in the control room, and 
operating units shall ban an additional 
licensed operator assigned to the unit 
The requirement that an operator be at 
the controls is consistent with existins 
NRC regulations and will assure that 
plant instrumentation is continuously 

monitored and that controls are properly 
manipulated. Tpe requirement for an 
additional licensed operator for 
operating units ia necessary so that a 
qualified individual will be able to 
proVide relief for the operator at the 
controls. The senior operator in the 
control room cannot be relied on for 
such relief under the rule because 
having the senior operator perform the 
functions of a reactor operator, even for 
a limited time, would result in loss of the 
oversight function of the supervisor 
which might decrease the probability of 
correctly detecting abnon:!Jal events 
early enough to mitigate potential 
adverse consequences. If the senior 
operator in the control room was 
without a second licensed individual to 
monitor plant instrumentation and 
manipulate controls, the senior operat01' 
might not be able to oversee and 
observe other relevant.plant conditions. 
The additional licensed operator is also 
needed to assure that a licensed 
operator i1 available to perform other 
duties. such as conducting valve line-up 
checks, taking routine tours. 
investigating problem areas. and 
providing assistance durin9 
emergencies. It is necessary to have a 
licensed operator available for these 
tasks because the training that is 
provided to operators gives greater 
assurance that problems will be 
disco\·ered and mitigated quickly. 
Substantive Changes to the Proposed 
Rule 

Based on the comments received. the 
following substantive changes ha\·e 
been incorporated into the final rule: 

(1) The implementation date for the 
rule was revised from January 1. 1983 to 
January 1. 1984. (See U 50.5-l(m)(2) and 
(m)(3).) 

(Z) The points selected for the 
transition from "not operating" to 
"operating'" were changed to be 
consistent with the operating mode 
dermitions in the standard technical 
specificatione and the phrase "For the 
purpose of this table • . :· was added. to 
ensure that this [ootnote is not used as a 
definition of "operating" in other 
sections of title 10. (See t 50.54(m}l2)(i) 
footnote (2).) 

(3) The rule was changed to allow for 
temporary deviations from the required 
minimum staffing levels to provide for 
unexpected situations such as illness of 
an operator dwing a shifL (See 
§ 50.54(m](Z)(i} footnote {1).} 

(4) The rule haa been chaosed to state 
clearly that a senior operator with 
responsibility for overall plant operation 
shall be on sire al all times that a 
nuclear unit is loaded with fueL (SH 
§ 50.54(m)(2)(ii).) 

(5) The rule has been changed to state 
clearly that a minimum of two operators 
(the senior operator in the control room 



PART 50 • STATEMENTS OF CONSIDERATION 

Immediate Shutdow;1 (Final Rule 
§ so. 72{b)(1)(i)) 

·Several co~enters,objected to the 
use of the term, "immediate shutdown." 
sayins that.Technical Specifications do 
not use.such·a term. 

The term is used in some but not all 
Technical Specifications: Consequently. 
the Commission has revised the . 
reportins criterion in question. The final 
rule requires a report upon the initiation 
of any riuclear power plant shutdown 
required by Technical Specifications. 

Plant Operating and Emergency 
Procedures (Final Rule§ 50.72{b){1)(ii)) 

Several comnicnters said that the 
reporting criteria should not make 
reference tci plant operating and 
emergency procedures because: 

a;· It would take operators too long to 
decide whether a plant'condition was · 
covered by the procedures, 

b. The procedures cover events that 
are not of concern to the NRC. and 

c. The procedures vary from plant to 
plant. .. 
. While the plant oper.ating personnel 

should be familiar with plant 
procedures. it is true that procedures 
vary from plant to plant and cover 
events other than those which 
compromise plant safety. However, the 
wo,-ding of the reportins crite1ia has 
.~eeri mpdified (I 50,72(b)(l)(ii} in the 
final rwe)'to narrow the reportable 
events to those that signifi~ant)y 
compromise plant safety. 
Notwithstanding the fact that the 
procedures ,vary from plant to plant, the 
Commission has found that this criterion 
results in notifications indicative of 
Hrious events. The riarrowe·r. more 
specific wording will make it possible 
for plant operating personnel to identify 
reportable events under their specific 
operating procedures. 

Buildi~g Evacuation (Final Rule 
§ 50'.72(b){1)(iii)) 

Ten commenters said that the 
pi:oposed I 50.72(b)(6)(iii) regarding 
"any.ac~idental. Ullplanned or 
uncontrolled release resulting·in .. 
evacuation. of a building'' was unclear 
and counterproductive in that it could 
cause reluctance to evacuate a building. 
Many of these cqmmenters stated that 

. t~e reporting of in-plant releases of . 
radioactivity that require evacuation of 
individual' rooms was inconsistent with 
the ·general thrust of the rule to require 
reporting of significant events. They 
noted that minor spills, small gaseous 
waste releases, or the disturbance of 
contaminated particulate' matter (e.g .. 
dust) may all require the temporary 
evacuation of individual rooms until the 

airborne concentrations decrease or 
until respiratory protection devices are 
utilized. They noted that these events 
are fairly common and should not be 
reportable unless the required 
evacuation affects the entire facility or a 
major part of it. 

The Commission agrees. The wording 
of this criterion has been changed to 
include only. those events which 
significantl)• hamper the ability of site . 
personnel in performance of duties 
necessary for safe operation. 

One commenter was concerned that 
events occurring on land owned by the 
utility adjacent to its plant might be 
reportable. This is not the intent of this 
reporting requirement. The NRC is 
concerned with the safely of plant and 
personnel on the utility's site and not 
with non-nuclear activities on land 
adjacent to the plant. 

Explicit Threats (Final Rule 
§ 50.72(b)(1)(vi)) 

· A few commenters said that the intent 
of the term. "explicitly threatens," was 
unclear. Those commenting wondered 
what level of threat was involved. The 
term, "explicitly threatens, " has been 
deleted frnm the final rule. Instead. the 
final rule refers to "any event that poses 
an actual threat to the safety of the 
nuclear power plant" (I 50.72(b)(l)(vi)J 
and gives examples so that ii is clear the 
Commission is interested in real or 
actual threats as opposed to threats 
without credibility. 

Notification Timing (Final Rule 
§ 50.72{b)(2)) 

The commenters generally had two 
points to make regarding the timing of 
reports to the NRC. First, the comments 
supported notification of the NRC after 
appropriate State or local agencies have 
been notified. Second, two ·commenters 
requested a new four-to six-hour report 
category for events not warranting a 
report with one hour. 

Allowing more time for reporting 
some non-Emergency events would 
lessen the impact of reporting on the 
individuals responsible for maintaining 
the plant in a safe condition. Limiting , 
the extension of the deadline to four 
hour.a ensures that the report is made 
when the information is fresh in the 
minds of those involved end that it is 
more likP.ly to be made by those 
involved rather than by others on a later 
shift. 

Other. more significant non
Emergency event& and all declarations 
of an Emergency must continue to be 
reported within one hour. The on~-hour 
deadline i11 necessary if the Commission 
is to fulfill its responsibilities during and 
following the most serious events 

occurring at operating nuclear power 
plants. A deadline shorter than one hour 
was not adopted because the 
Commission does not want to interfere 
with the operator's ability to deal with 
an accident or transient in the first few 
critical minutes. 

Therefore, based on these comments 
and its experience. the NRC has · 
established a "four-hour report." as was 
suggested. ' 

Reactor Scrams (Final Rule 
§ 50.72(b){2)(ii)) 

Several comm.enters said that reactor 
scrams. particularly those scrams below 
power operation, should not require ... 
notification of the NRC within one hour. 

In response to these comments. the 
Commission had changed the reporting 
deadline to four hours. However. the 
Commission does not regard reactor 
scrams as "non-events," as stated In · 
some letters of comment. Information 
related to reactor scrams has been 
useful in identifying safety-related 
problems. The Commission agrees that 
four hours is an appropriate deadline for 
this reporting requirement because these 
events are not as important to 
immediate safety as are some other ·· 
events. 

Radioactive Release Threshold (Final 
Rule§ S0.72(b){2}{iv)) 

Several commenters said that·the 
threshold of 259' of allowable limits for 
radioactive releases was too low for 
one-hour reporting. 

Based upon these commenta and its 
experience, the Commission has 
changed the threshold of reporting to 
those releases exceeding two times Part 
20 concentrations when averaged over a 
period of one hour. This will eliminate 
reports of releases that represent 
negligible risk to the public. 

The Commission has found that low 
level radioactive releases below two 
times Part 20 concentrationa do not, in · 
themselves. warrant immediate 
radiolosical response. 

This paragraph requires the reportins 
of those events that cause an unplanned 
or uncontrolled release of a significant 
amount of radioactive material to offsite 
areas. Urtplanned releases should occur 
infrequently; however, when they occur, 
at least moderate defects have occurred 
in the safety design or operational 
control established to avoid their 
occurrence and. therefore, these events 
should be reported. 

Personnel Radioactive Contamination 
(Final Rule§ 5D.72(b)(2)(v)) 

Several commenter.a objected to the 
use of vague terms such as "extensive 
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Accordingly, thi1 rulemalcing includes 
an amendment to 10 CFR 50.54 that 
would add an appropriate i.otification 
requirement ee a condition in the 
operating license of each nuclear 
utilization facility licensed under section 
103 or.l<Mb. of the Atomic Energy Act of 
1954. a1 amended. 4Z U.S.C. 2133, 2134b. 
11iese (acibtiea generally are the 
commercial nuclear power (ecilitiea 
which produce electricity for public 
comumption. Research and teat nactors 
are not subject to the licenae condition 
a1 they are licenaed under section 104a. 
or tOlc. of the Acl Under the 
amendment to 10 CFR 50.54, licensees 
fallina under sectiona 103 or 104b. would 
be required. u a condition or their 
respective opera ting liceJ111es, to notify 
the NRC immediately of events specified 
in 10 CFR 50.72. 

Z. Unnecenary Reporta 

Sev.eral catqories of reports required 
by I 50.72 are not useful to the NRC. 
Among these categories are reports of: 
worker injury, small radioactive 
releaaee, and minor security problema. 
For example, reports are presently 
required if a worker onsite experience 
chest paina or another illness not related 
to radiation and is sent to a hospital for 
evaluation: or if tha vent 1Jtack monitor 
move, upward a few percent yet 
radiation level• remain 100,000 times 
below technical specification limits; or if 
the security computer malfunctions for a 
fewmmutes. 

This rulemaking eliminates such 
reporting requirements from§ 50.72 and 
in general clarifies and narrows the 
acope or reporting. However. revision of 
Part 73 of the Commission's regulations 
la necessary to resolve all problems with 
1ecurity reports. 

3. Terminology. Phrasing. and Beportins 
Thresholds 

11ie various aections of 10 CFR 50 
have diffemit phruiD8, terminology, 
aixl thresholu m the reporting crif.eria. 
Ewen when no different meaning Is 
inten~ a change in wording can came 
confusian. 

This rulemaking hae been carefully 
written to uae terminology. phrasing. 
aqd reporting thresholda tbat are either 
iaentical to or similar to those in I 50.13. 
whenever possible. Other conforming 
amendment. to Parts 20, &1, 73, and in 
I 50.55 and Appendix B of Part SO an 
under development. 

A.. a parallel activity tn the 
preparation of I 50.72. on July 26, 1983. 
the Commiuion ha1 published a 
Licenaee Event Report (LER) Rule 
(150.73) which requires l,icenaeea for 
operating nuclear power plants to 

prepare detailed written reports for 
certain events (48 FR 33850). 

4. Coordination with Licensee's 
Emt1f8ency !'Ian 

11ie c:ummt acheme for licenaee11' 
emeraency plans includes four 
Emergency Classe1. When the licensee 
declares one of the four Emergency 
Claaoes, it mu1t report thia to the 
Commission as required by I 50.72. The 
loweat or the four Emergency Classes. 
Notification of Unusual Event. bas 
resulted iJI unnecesaary emergency 
declaratiom. Eventa that fall wilhin the 
Unusual Event class have been neither 
emerpnciea in themselves nor 
precursors of more seri®s events that 
are emergencies. 

Although changes to the definition or 
the Emergency Classes are not being 
made In this rulemakins, a new 
repOl'tin! scheme that would ultimately 
eliminate "Unusual EYent" as an 
Emergem:y Class requiring notification 
can be adopted consistent with this rule. 
A proposed rulemaking which would· 
redefine the Emergency Classes in 
I 50.47 i1 in preparation and may soon 
be published for public comment. Thia 
final rulemaking make• po118ible the 
elimination of "Unusual Event .. ae an 
emergency claa withoat furt.ber 
amendment of l 50.72. b:, iildudin8 in 
the category.ofnon-Eme11Jencia tho 
subcategory of "one-hour reportl." · 

5. Vague or Ambiguous Reportin, 
Criteria 

The reporting criteria in I 50.12 have 
been revised in order to clarify their 
scope and Intent The criteria were 
revised for th@ proposed mle and in 
response to public comment. The 
"Analysis of Commento" portion olth.!u 
Fed--1 Regiltflll notice describes ill 
more detail specific exampleAa of 
change• in wording intended to 
eliminaa vaguwu or ambiguity. 

D. Aulyru of Commata 

Twenty letten cl COIDJIMIDl were . 
recesTed in mpoue to the Foderal 
Regider notice published n Dec e•':>er 
Zl, 1981 (46 FR 6U191). 1 Of lilt twent, 
letters of comment 1ecai1ed. Iba w.t 
majority (15 of ZOJ wen inn uititia 
owniD& or operating nuclear power 
plant,. This Federal Register llGtim 
descnbed the propoeed"l'!!'ri8ian al io 
CFR 5'172.. "HctifJCatioa ef Sipfficimt 
Event.." and tO CFR 50.M, "Conditions 
of Licensa." A d.isalalion of die mare 
1ignificant comments follows: 

1 eo,les al U- docummul are evailabla m 
public Inspection 11nd copying far • fte in lhe NRC 
Pllblh:Docmnent Room. 1717 H Slnlat, N.W~ 
Wa1iqlan. D.C. ll!IIU 

Condition• of Licensn (§ S0.54} 

A Few commenters 1aid that the 
''Commiaaion already baa the ability to 
enforce lt1 regulationa and doe• not 
need to incorporate the items a1 now 
proposed Into conditions of license;" 

TIie Commission hu decided to 
promulgate the propo1ed revision or 
I 50.54. "Con.dltiona or Licen1es," in 
order to 1atisfy the intent of Congre111 &1 
expreaaed in Section Z01 or the Nuclear 
Regulatory Commission Authorization 
Act for Flacal Year 1980. This Act and·. 
its relatiooahip tp § 50.54 are discussed 
in detail in the Federal Register notice · 
for the propoaed rule (48 FR 81894). : 

Coordination With Other Reporting' · 
Requirenumts (Final Rule§ 50.72} 

Seven commentem slftd that the NRC 
should coordinate the requirements of 10 
CFR 50.72 with other rules, with 
NUREG-0654. "Criteria for Preparation 
and Evaluation of Radiological 
Emersency Response Plan11 and 
Preparedneaa in Support of Nuclear 
Plants."' and with Regulatory Guide 1.16. 
"Reportma of Operating Information 
••• " Moy of these letters identified 
overlap. duplication. and inconsistency 
among NRC's reporting requiremelltL 

The Commia~on ia makini a ·· 
concerted effmt to emme conai1tent 
and coordinated reportwg ~quiremelit1. 
The requirements contained in the 
revision of 10 CFR 50.72 are being 
coordinated with revision or I 50.73, 
I 50.55( e). Appendix E of Part SO. 
§ 20.402. I 73.n. and Part 21. 

Citing NJ CFR 5().72 as a Ba11i11 for 
Notification (FiDal Rule§ 50.72(a}{4}} 

A few commenten objected lo citing 
I 50.72 as 1.1 basis when making a 
telephone notification. The letters of · 
comment q11e1tioned the purpose. legal 
effec:l. aad burdera co the liceuee; 

The Cmuaiaion doea not believe that 
it fl an unneceNUf burden for• · . 
licemM!e ta know and identify the basi• 
for I telephone notification required by 
I 50.72. There have been many 
occnions when a licensee muld Dal teU 
the NRC whether the telephoa 
notificatioa was being made in 
accordance wfth Technical 
Specifications, 10 CFR 50,72. some other 
requirement. or waa jul1 a courtesy c:all. 
Unless the licensee can identify the 
nature of the report, it is difficult for the · 
NRC ID know what significance, the . · 
licensee attaches to the report. and it · 
becomea more difficult for tJie NRC to 
respond quickly and properly to the 
event. 
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Rezu]atozy Allalyu 
The Commi1111lon has prepared a 

Regulatory Analy1l1 on these 
amendments. a11essing the costs and 
benefits and resource impacts. It may be 
examined at the address indicated 
above. 

General notice or proposed 
rulemakins i1 not required for thi1 
Interim final rule because the , 
Ul!!Jldmentl by their nature concern. . 
rulea of agency procedure and practice. 
Accordingly, plJJ'lluant to the Atomic 
Enel'IY Act of 1954, as amended. the 
Enel'IY Reorganization Act of 1974, as 
amended. and sections 552 and 553 of 
Tide 5 of the United States Code, notice 
II ~ereby given that the following 
amendments to 10 CFR Parts 2 and SO 
are published a11 a document subject to 
codification. 

Lilt of Subjecta 
10CFRPrut2 

Administrative practice and 
. procedure. Antitrust, Byproduct 

material. Cla11ified information. 
Envir?nmental protection. Nuclear 
materiall, Nuclear power plants, and 
reacton,, Penalty, Sex discrimination. 
Source materiaL Special nuclear 
material. Waste treatment and disposal. 

10 CFR Pait so 
Antitrlllt, Claesified.infonnation. Fire 

prevention. Intergovernmental relations. 
Nuclear power plants and reactors, 
Pe~ty. Radiation protection. Reactor 
siting criteria, Reporting requirementa. 

48_.FR ~6649 

Published 4/19/83 

10CFRPutso 

$tandarda for Determining Whettw 
Uc.na Amendments Involve No 
_Sl9nfflcant Hazards Consldentiona 

Co~ori 
In FR ·Doc. 83-9052 beginning on page . 

148M in the iHue or Wednesday, April 
e. 1983, make the following correction on 
page 14871: In the aecond column. 19th . 
line from the bottom of the page, insert 
"an_d" between "commen_t" and "may". 

~48 FR 24008 
Published 5/27/83 
Effective 7/26/83 

10 CFA Part 50 

Fracture Toughneaa Requirements tor 
Ught-Water Nuclear Power Reactors 

AGl!NCY: Nuclear Regulatory 
Commission. · 
ACTION: Final rule. 

IUMMAflY: The Commission is amending 
its regulations which specify fracture 
toughness requirements for light-water 
nuclear power reactors and its 
requirements for reactor vessel material 
surveillance programs. The amendments·, 
clarify the applicability of these 
requirements to all plants. modify 
certain requirements. and shorten and 
1implify these regulations by more 
extensively incorporating by reference 
appropriate National Standards. 
lfflCT1VI DATI!: July 26, 1983, 
POii PUIITHl!R IN,ORMATION CONTACT: 
Dr. P. N. Randall. Office of Nuclear 
Regulatory Research. U.S. Nuclear 
Regulatory Commission. Washington. 
D.C. 20555, telephone (301) 443-5903. 
~Ml!NTAIIY INtrOflMATION: 0n 
November 14. 1980 the Nuclear 
Regulatory Commission published in the 
Federal Register {45 FR i5536) proposed 
amendments to Its regulation. 10 CFR 
Part SO. "Domestic Licensing of 
Production and Utilization Facilities." 
which would amend Appendix G. 
"Fracture Toughness Requirements," 
and Appendix H. "Reactor Vessel 
Material Surveillance Program · 
Requirements." These amendment.s 
comprised.a proposed general revision 
of Appendices G arid H designed ,o 
update them after 1even years of use 
and to make them more consistent with 
current technology and pertinent 
National Standards. Interested persons 
were invited to submit written comment 
by January 13, 1981; Thirteen letters of 
comment were received. All were from 
utilitie1 or vendors and addressed the 
application of specific requirements 
contained in the proposed rule. There · 
were no adverse general comments or 
objection, to the proposed revisions. A 
brief 1ummary of the more 1ignificant 
comments and the staff responses 
follows: · · 

The·most significant technical 
queation, which affects pressure
temperature limits for all plants. 
concerned II new requirement for 
fracture control at 1tructural 
di1conlinuitiea, contained in paragraph 
IV.A.2 of Appendix G. The critical · 
lo~tlon1 are the closure flange regions 
of the reactor ve11el where bending 
1tre11 11 introduced during boltup. The 

requlreme~t in the proposed rule was 
· that the temperature at the highly 

stre111ed region be at least 1so•F above 
the reference temperature of the · · · 
material wheneve.r pressure exceeded zo.": 
percent of the preoperational system . . 
hydrostatic test pre111ure. Commentera . 
felt this was overly restrictive, and.'cited 
certain hardships caused during· · · 
hydrotest1 and nonnal heatup and · 
cooldown operations. In response to the. ' 
comments, the requirement has been 
revised to provide a.separate, lower 
temperature requirement for hydroteat 
conditions than for nonnal operation, 
consistent with the margins of safety 
specified In the ASME Code. In addition, 
the temperature requirement for nonnal 
operation was reduced slightly based on 
further analysis of boltup conditions. 
Thus. in the final rule. the.proposed 
requirement of 1so·F (above the 
reference temperature of the material) 
was revised to 90•F for hydrotest and 
120"F for nonnal operation. This 
requirement will affect principally those 
plants where radiation damase to the · 
beltline region is low, and the pressure
temperature limits are thu1 more likely 
to be controlled by the closure flange 
regions. 

Paragraph IV .A.4: or Appendix G was 
expanded to specify that the quantity ,_· 
"RT NDT + so·F" referred to the adjusted 
reference temperature of the reactor 
vessel material in the region·that was 
controllins the pressure-temperature 
limits (beltfine or closure flange regiom) 
following the analysis required by · . 
paragraph IV.A.2. 

The requirements concerning thennal. 
annealing of reactor vessels, given in . 
paragraphs IV.B. and V.D. of Appendix 
C. represent no basic change from those 
published in 1973. However, the recent 
investigation of pressurized thennal 
shock effects prompted some studies of 
annealing to identify and resolve 
possible engineering difficulties. If the 
results show that chanees should be 
made In paragraph IV.a. or V.D~ a 
further amendment to Appendix C will 
be issued · · . 

Minor changes in wording were made 
in several paragraphs. and footnotes : 
were added to clarify the meaning of-
two paragraphs. · . .' . 

A number of comments addressed the 
reporting requirements for surveillance . 

· ,. reportl, paragraphs Ill.A. and 111.C. of 
Appendix H. B1:1sed on commentem . 
1uggeslions. the Commission haa revised 
the proposed requirement that . 
1urveillance reports be submitted within . 
90 days after completion of testing to 
require submittal of these reports within 
1 year of capsule withdrawal unle11 an 
exten1ion i1 granted. Thi11 change 
1implifie1 lmplemeniation or the 
requirement, because capsule 

. withdraw_iil schedules must be approved 
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onsite contamination" and "readily 
removed" In one of the reporting criteria 
of the proposed rule. 

Based on this comment. new criteria 
have been prepared that use more 
specific terms. For example. one new 
criterion requires reporting of '"A.,y . 
event requiring the transport of a 
radioactively contaminated person to an 
offsile medical facility for tre11tment." 
Experience with telephone notifications 
made to the NRC Operations Center 
suggests that this new criterion will be 
easily understood.· 

DL Paragraph-by-Paragraph Explanatio'n · 
of the Rule . . . 

Paragraph S0.72(a} reflects some 
consolidation of language that was 
repeated in various subparagraphs of 
the proposed rule. In general. the intent 
and scope of this paragraph do not 
reflect any change fro~ th~ proposed 
rule. 

Several titles were added to this and 
subsequent sections. For example. 
paragraph S0.72(b) is titled '"Non
Emergency Events" and it has two 
1ubparagraphs: (b)(l), titled, "One-Hour 
Reports" and (b)(2), '"Four-Hour 
Reports." The events which have a one- · 
hour deadline are those having the 
potential to escalate to an Emergency 
Class. The four-hour deadline is 
explained in the. analysis of paragraph 
(b)(2). · 

Paragraph S0:72(b)(1)(i)(A) requires 
reporting of "The initiation of any 
nuclear plant shutdown required by 
Technical Specifications." Although the · 
intent and scope have not changed, the · 
change in wording between the . 
proposed and final rule is intended to . 
clarify that prompt notification is 
required once a shutdown is initiated. 

In response to public comment, the 
term "Immediate shutdown" that was 
used in the proposed rule is not used In 
the final rule. The term was vague and 
unfamiliar to those licensees ~ho did 
not have Technical Specifications using 
the term. · · 

Thi1 reporting requirement Is Intended 
to capture those events for which 
Technical Specifications require the . 
initiation of reactor shutdown. This will 
provide the NRC with early warning of 
safety significant conditions aerious 
enough to warrant shutdown of the 
plant. 

Paragraph 50.72(b}(1}(i)(B) was added 
to be consistent with existing 
requirement, in I 50.54(x) and the 
existing§ 50.72(c) as published in the 
Federal Regi1ter on April 1, 1983 (48 FR. 
13968) which require the licensee to 
notify the NRC Operations Center by -
telephone when the licensee departs 

from a license condition or technical 
specification. 

Pa."t1graph 50. 72(b)(1J(ii}, 
encompassing events previously 
classified as Unusual Events and some 
events captured by proposed · 
§ 50.72(b)(l) was added to provide for 
consistent: coordinated reporting · 
requirements between this rule and 10 · 
CFR 50.73 which has a similar provision. 
Public comment suggested that there 
should be similarity of terminology, 
phrasing, and reporting thresholds 
between I 50.72 and I 50,73. The intent 
of this paragraph ls to capture those 
events where the plant, incl:uding its " 
principal safety barriers, was seriously 
degraded or in an unanalyzed condition. 
For example, small voids in systems 
designed to:remove heat from the · 
reactor core which. have been previously _ 
shown through analysis not to be safety · 
significant need not be reported. 
However. the accumulation of voids that 
could inhibit the ability to adequately 
remove heat from the reactor core, 
particularly under natu:al circulation 
conditions. would constitute an 
U."'lanalyzed condition and would be 
reportable. In addition, voiding in 
instrument.lines that results in an 
erroneous indication causing the 
operator to misunders.tand the true 
condition,of the plan! is also an 
unanalyzed condition and should be 
reported. 

The Commission recognizes that the 
licensee may use engineering judgment 
and experience to determine whether an 
unanalyzed condition existed. It is not 
intended that thls paragraph apply to 
minor variations in individual 
parameters, or to problems concerning 
single pieces of equipment. For example, 
at any time. one or more safety-related· · 
components may be out of service due· 
to testing. maintenance, or a fault that , 
has not yet been repaired. Any trivial 
aingle .failure or minor error in 
performing surveillance tests could 
produce a situation in which two or 
more often unrelated. safety-grade 
component, are out-of-service. · 
Technically, this is an unanalyzed 
condition. However, these events should 
be reported only if they involve 
functionally related components or If 
they significantly compromise plant 
safety. When applying engineering 
judgement. and there is a doubt 
regarding whether to report or not, the 
Commission's policy is that licensees 
should make the report. 

Finally, this paragraph also includes 
material (e.g., metallurgical or chemical) 
problems that cause abnormal . 
degradation of the principal safety 
barriers (i.e .• the fuel cladding, reactor 
coolant system pressure· boundary, or 

the containment). Examples of. this type 
of situation include: 

(a) Fuel cladding failures in the 
reactor, or in the storage pool. that 
exceed expected values. or that are 
unique or widespread. or that are 
caused by unexpected factors. and 
would involve a release of significant 
quantities of fission products. 

(b) Cracks and breaks in the piping or 
reactor vessel (steel or prestressed · 
concrete) or major components in' the 
primary coolant circuit_ that have safety. 
relevance (steam generators; reactor · 
coolant pumps, valves, etc.).· · 

(c) Significant welding or material 
defects iri the primary coolant system: 

(d) Serious temperature or pressure 
transients. , · . . 

(e) Loss of relief and/or safety valve 
functions during operation. 

(0 Loss of containment function or' 
integrity including: 

(i) Containment leakage rates 
exceeding the authorized limits, 

(ii) Loss of containment isolation 
valve function during tests or operation. 

(iii) Loss of main steam isolation 
valve function during test or operation. 
or . 

(iv) Loss of containment cooling 
capability. 

Paragraph 50.72{b)(1}fili}. 
encompassing a portion .:if proposed 
50.72(b)(2), was reworded to correspond 
to a similar provision of 10 CFR · · · 
S0.73(a)(2J(iii). Making the requirements 
of 10 CFR 50.72 and 50.73 similar in .- ·. 
langu11ge increases the clarity of these 
rules and minirr:izes confusion. 

The paragraph has also been 
reworded to make it clear that it applies 
only to acts of natur~ (e.g .• tornadoes) 
and external hazards (e.g., railroad tank 
car explcsion). References to acts of 
sabotage have been removed. since 
these are covered by § 73.71. In addition, 
threats to persoMel from internal 
hazard, (e.g., radioactivity releases) that 
hamper personnel in the performance oJ 
necesiiary duties are now covered by . 
paragraph 50.72(b)(l)(vi). This paragraph 
covers those events involving 'an 'actual 
threat to the plant from· an external · 
condition or natural phenomenon. and: 
where the threat or damage challenges · 
the ability of the plant to continue to. 
operate in a safe manner (including the 
orderly shutdown and maintenance of 
shutdown conditions). The licensee 
should decide if a phenomenon or 
condition actually threatens the plant. 
For example, a minor brush fire in a 
remote area of the site that is quickly 
controlled by fire fighting personnel and. 
as a result, did not present a threat to 
the plant should not be reported. 
However, a major forest fire, large-scale 
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flood, or major earthquake that presents 
a. cle11r threat to the plant should be 
reported. As another example. an 

. industrial or transportation accident 
· which occurs near the site. creating a 
plant safety concern, should be 
reported. . 

Paragraph 50.72(b}(1J(iv), 
encompassing events previously · · · 
classified as Unusual Events. requires 
the reporting of those events that result 
in either automatic or manual actuation 
of the ECCS or would hne resulted in 
11t:tivation of the ECCS if some 

· .component had not failed or an operator 
· action had not been taken. . 

For example, if a valid F.CCS signal 
were generated by plant conditions. and 
the operator were lo put all ECCS 
pumps in pull-to-lock. though no ECCS 
discharge occurred. thl' event would be 
reportable. 

· A "valid sisnal" refers to the at:luul 
phint conditions or parameters 

-;.satisfying the requirements for ECCS 
initiation. Excluded from this reporlinjl 
requirement would be those im1tances 
when! instrument drift. spurious signals. 
human error. or other invalid signals 
caused actuation of the ECCS. Howt!ver. 
such events may be reportable under 
other sections of the Commission·s 
fellUlations based upon other details: in · 
particular. paragraph S0.7Zlb)(2J(ii) 
requires a report within four hours if ctn 
En8ineered Safety Feature (F.SF) is 
actuated. 

Experience with notifications mr1de 
pursuant lo § 50.72 has shown that 

·. evemts in,·olvins ECCS discharge to the 
vr.ssel are generally more serious than· 
F.SF actuations without discharge to the 
vessel. Based on this experience. the . 

, Commission has made this reporting 
criterion a "One-Hour Report.''. 

Paragraph 50.72/b)(IJM. 
encompassing events previously 

· classified as Unusual Events. covers 
· those events that would impair 14 

licensee's abilitv to deal with an 
accident or emergency. Notifying the 
NRC of these events may permit the 
NRC to take some compensating 

. measures and lo more completely assess 
· the con~equences of such a loss should . 
it occur during an accident or 
emergency. . 

Examples of events th11t this criterion 
is intended to cover are those in which 
any of the following are not av11ilable: 

1. Safety parameter display system 
lSPUS). 

2. Emergency Response F11cilities 
(F.RF's). 

3. Emergency communications 
facilities and equipment including· the 
Emergency Notification system (ENS). 

4. Public prompt Notification System 
including sirens. 

5. Plant monitors necessary for 
accident assessment. 

Paragraph 50.72(b)(IJMJ,. 
encompassing some portions of the 
proposed U 50.72(b) (2) and (6). has 
been revised to add the phrase. 
"including fires. toxic gas releHes. or 
radioactive releases." This addition 
covers the "evacuation" portion of 
pardgraph 50.72(b)(6)(iii) of the proposed 
rule: This change in wording for the final 
rule was made in response to public 
comments discussed above. 

While paragraph 50.72(b)(l)(iii) of the 
final rule prim11rily captures acts of 
nature. paragraph 50.72(b)(1)(vi) 
captures other events, particularly acts 
by personnel. The Commisvion believes 
this arrangement of the reporting criteria 
in the final rule lends itself lo more 
precise interpretion and is consistent. 
with those pubic co~menls that 
requested closer coordination between 
the reporting requirements in this rule 
and other portions of the Commission·s 
regulations. 

This provision requires reporting of 
events. particularly those caused by acts 
of personnel. which endanger the safety· 
of the plant or interfere with personnel 
in performance of duties necessary for 
safe plant operations. 
· The licensee must exercise some 

judgment in reporting under this .section. 
For example. a small fire on site that did 
not endanger any plant equipment· and 
that did not and could not reasonably be 
expected to endanger the plant. is not 
reportable. 

Paragraph 50.72(b){I) o.f lhe proposed 
rule was split inlo § 50.72(b}( I)(ii) and 
§ 50.72{bl(2}[1) in the final rule in order 
lo permit some type of reports to he 
made within four hours instead of one 
hour because these report!' have less 
safety significance. In terins of their 
combined effect. the overall intent and 
scope of these paragraphs have not . 
changed from those in the proposed rule. 
Since the types of events intended to be 
captured by this reporting requirement · 
11re similar to I 50.72(b)(1)(ii), except 
that the reactor is shut down. the reader 
should refer to the explanation of 
I 50.72(h)(1J(ii) for more details on 
intent. · .. 

Paragraph 50.72(b)(2} Although the · 
reporting criteria contained in the 
subparagraphs of I S0.72(b)(2l were in · 
the proposed rule. in response to public 
comment the Commission established 
this "Non-Emergency" category for 
those e,·ents with slightly less urgency 
and leH safety significance that may be 
reported within four hours instead of 
one hour. 

The Commission wants to obtain such 
reports from persoMel who were on 
shift at the time of the event. when thia 

is possible. because these personnei will 
have a better knowledge of the 
circumstances associated with the vent. 
Reports made within four hours of the 
event should make this possible while 
not imposins the more rigid one hour 
require men ts. 

The reporting requirement in . 
paragraph 50.72(b)(2J(i) is similar to 11 

requirement in I 50.73. Moreover. except 
for referring to a shutdown reactor. this 
reporting requirement is also similar to 
the "One-Hour Report" in 
§ S0.72(b)(1)(ii). However this paragraph 
applies to a reactor in shutdown 
condition. Events within this 
requirement have iess u~ency and can 
be reported within four hours as a "Non
Emergency." 

Paraflraph 50.72(b}{2J{ii} (proposed · 
S0.7~b)(5l) is made a "Non-Emergency" 
in response to public comment. becaus1i 
the Commission agrees that the covered 
events generally have slightly less 
UfRency and safety significance thitfl 
those events included in the "One-I lour 
Reports." 

The intent and scope of this reporting 
requirement have nol changed from the 
proposed rule. This paragraph is 
intended to capture events during which 
an ESF actuates. either manually or 
automatically. or fails lo actuate. ESl-'s 
are provided to mitigate the 

. consequences of the event; therefore. (1) 
they should work properly when called 
upon and (2) they should not be 
challenged unnecessarily. The .. 
Commission is interested both in events 
where an ESF was needed to mitigate 
the consequences of the event (whether 
or not the equipment pe_rformed 
properly) and events where an ESF 
operated unnecessarily. .. 

"Actuation" of multichannel ESF 
Actuation Systems is defined as 
actuation of enough channels to 
complete the minimum actuation losic. 
Therefore. single channel actuations, 
whether caused by failures or otherwise, 
are not reportable if they do not 
complete the minimum actuation logic. 

Operation of an ESF as part of a 
planned test or oper~tional 
evolution need not be reported. 
However. if durins the test or 
evolution the ESF actuates in· a way that 
is not part of the planned procedure. 
that actuation should be reported. For 
example. if the normal reactor shutdown 
procedure requires that the control rods 
be inserted by a manual reactor trip. the 
reactor trip need not be reported. 
However, if conditions develop during 
the shutdown that require an automatic 
reactor trip. such a reactor trip should 
be reported. The fact that the safety 
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analysi1 assume, that an ESF will 
actuate automatically during an event 
doea not eliminate the need to report 
that actuation. Actuations that need not 
be reported are those Initiated for 
rea1ona other then to mitlga te the . 
conaequences of an event (e.g., at the 
dl1cretion of the licensee &1 part of a 
plBMed procedure). 

Parasraph SO.?:{b)(2)(ii1J (proposed 
50,72{b)(4)) ha1 been revised and 
1lmplified. 

The words "any Instance of personal 
error. equipment failure. or discovery of 
design or procedural Inadequacies" that 
appeared in the proposed rule have been 
replaced by the words "event or 
condition." This simplification In 
language is Intended to clarify what was 
a confusing phrase to many of those 
who commented on the proposed rule. 
Also In response to public comment. this 
reporting requirement is a "Non
Emergency" to be reported within four 
houn instead of within one hour. 

This paragraph is based on the 
assumption that safety-related systems 
and structures are intended to mitigate 
the consequences of an accident. While 
paragraph 50.72(b)(Z)(ii) applies to 
actual demands for actuation of an ESF. 
paragraph 50.72(b)(2l{iii) covers an 
event where a safety system could have 
failed to perform its Intended function 
because of one or more personnel errors. 
including procedure violations; · 
equipment failures; or design, analysis. 
fabrication. construction. or procedural 
deficiencies. The event should be 
reported regardless of the situation or 
condition that caused the structure or 
sy1tem to be unavailable. 

This reporting requirement is similar 
to one contained in I 50.73, thus 
reflecting public comment identifying 
the need for closer coordination of 
raporting requirements between I 50.72 
and I 50.73. 

Tbi1 paragraph lncludea those safety 
ay1tem1 designed to mitigate the 
consequences of an accident (e.g., 
containment Isolation. emergency 
filtration). Hence. minor operational 
event, 1uch aa valve packing leaks, 
which could be con1idered • lack of 
control of radioactive material, should 
not be reported under thi1 paragraph. 
Sy1tem leaks or other 1imilar event• 
may, however. be reportable under other 
paragraphs. 

This paragraph does not Include those 
CBIH where a system or component is 
removed from service Bl part of a 
plaMed evolution, In accordance with 
an app1oved procedure, and In 
accordance with the plant'• Technical 
Specification,. For example. if the 
licensee removea part of a sy1tem from 

service to perform maintenance, and the 
Technical Specification, permit the 
resulting configuration, and the 1ystem 
or component ia returned to service 
within the time limit specified in the 
Technical Specifications. the action 
need not be reported under this 
paragraph. However, if, while the 
component 11 out of aervice, the licensee 
Identifies a condition that could have 
prevented the system from performing. 
ill Intended function (e.g .. the licensee 
ftnda a aet of relay, that i1 wired 
Incorrectly), that condition mu1t be 
reported. 

It should be noted that there are a 
limited number of 1ingle-train 1y1temi 
that perform 1afety functions (e.s., the 
High Pre111ure Coolant Injection System 
in BWRs). For 1uch syatems, 10111 of .the 
1ingle train would prevent the 
fulfillment of the safety function or that 
1ystem and. therefore, must be reported 
even though the plant Technical 
Specifications may allow such a 
condition to exist for a specified length 
of time. Also, if a potentially serious 
human error is made that could have 
prevented fulfillment of a safety 
function. but recovery factors resulted 'in 
the error being corrected. the error 11 
still reportable. 

The Commission recognizes that the 
application of this and other paragraphs 
of thi1 aection Involves a technical · · 
judgment by licensees. In this case. a. 

. technical judgment must be made 
whether'& failure or operator action that 
disabled one train of a safety system 
could have, but did not. affect a 
redundant train. If so, this would 
constitute an event that "could have 
prevented" the fulfillment of a safety 
function. and, accordingly, must be 
reported. . . 

If a component fails by an apparently 
random mechanism. It may or may not 
be reportable if the functionally . 
redundant component could fail by the 
1ame mechanl1m. To be reportable. It is 
necessary that the failure con1titute a 
condition where there 11 reasonable 
doubt that the functionally redundant 
train or channel would remain 
operational until It completed Ill 1afety 
function or i1 repaired. For example, if a 
pump fails becsuae of improper 
lubrication, there 11 a reasonable 
expectation that the functionally 
redundant pump, which was also 
Improperly lubricated, would have also 
failed before It completed its safety · 
function, then the failure 11 reportable 
and the potential failure of the 
functionally redundant pump must be 
reported. 

Interaction between systems, 
particularly a 1afety 1ystem and a non-
1afety 1y1tem. is al10 included In thi1 

criterion. for example, the C::ommi111ion 
i1 increasingly conc!'med about the. 
effect of a loH or degradation of what 
had been a11umed to be nonessential 
lnputl to safety 1ystems. Therefore, .thi1 
paragraph also. Includes those cases.· · 
where a service (e.g., heating, · · . 
ventilation, and cooling) or Input (e.g.; 
compressed air) which i1 nece11ary for 
reliable or long-term operation i>f a · ' 
1afety system i1 lost or degraded~ Su.ch 
1011 or degradation 11 reportable. if the 
proper fulfilln}ent of the safety function 
i1 not or can not be.assured. Failures. 
that affect Inputs or services to systems 
that have no safety function need not be 
reported. ·. . 

Finally, the CoJnlllission recognizes 
that the licensee has to decide when 
persoMel actions could have prevf!nted 
fulfillment of a safety function. For · 
example, when an individual improperly 
operates or maintains a component. that 
person might conceivably have made: 
the same error for all of the functionally 
redundant components (e.g;, if an· 
Individual incorrectly calibrates one. ·. 
bistable amplifier in the Reactor . . . 
Protection System. that person could·. 
conceivably incorrectly calibrate all 
bistable amplifiers). However. for an . 
event to be reportable It is necessary .. 
that the actions actually affect or .. 
involve components in more .than one 
train or chaMel of a· safety system, and 
the result of the actions must be .· 
undersirable from the perspective oL 
protecting the health and safety of .. the 
public. The components can be 
functionally redundant (e.g .. two pumps 
in different trains) or not functionally. 
redundant (e.g., the operator correctly 
stops a·pump in Train "A" and. instead 
of shutting the pump discharge valve in 
Train "A." he mistakenly shuts the .. · 
pump discharge valve In Train "B"): 

Paragraphs 50.72{b)(2)(iv) (proposed 
S0.72(b)(6)) ha1 been changed to clarify 
the requirement to report release,· of, 
radioactive material. The paragraph i1 
1imilar to I 20,403 but places a lower 
threshold for reporting eventi at · ·: 
commercial power reactors. Thtr lower 
thre1hold .i1 baeed on the significance or 
the breakdown of the licensee's program 
necessary to have a release of thia·size, 
rather than on the significance of the . 
impact of the actual release .. The 
exi1ting licensee radioactive material 
effluent release monitoring programs 
and their associated assessment ' 
capabilities are sufficient to satisfy the 
Intent of S0.72(b)(2)(iv). · . · · 

Based upon public comment and a·' 
reevaluation by the Commi11ion staff, 
the reporting threshold has been · 
chansed from "2S'Jb" In the proposed rule 
to "2 times" In the final rule and baa 
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been reclassified as a "Non-Emergency" 
lo be reported wilhin four hours instead 
of. within 1 hour. 

Also this reporting requiremenl has 
been changed to make a more uniform 
requirement by referring to specific 
release criteria inslead of referring only 
to Technical Specifications lhal may 
vary somewhat among facilities. 

This reporting requirement is intended 
to capture those evenls that may lead to 
an accident siluation \\.here significant 
amounts of radioactive material could 
be released from the facility. Unplanned 
releases should occur infrequently; 
however. if lhey occur al lhe levels 
specified, al least moderate defects have 
occurred in the safely design or 
ope.rational control established to avoid 
their occurrence and, therefore. such 
events should be reported. 

Normal operating limils for 
radioactive effluent releases are based 
on the limils of 10 CFR Pc1rt 20 which 
establishes maximum annual average 
concenlralion in unreslricted areas. This 
reporting requirement addresses 
concentrations averaged over a one 

.. hour period and represents less than 
0.1% of lhe annual quanlities of 
radioactive materials permitted tu be 
released by 10 CFR Part 20. 

Paragraph 50.72/b}(2J{v) (proposed 
rule S0.72(b)(7l) has three changes. The 
first eliminales the phrase "occurring 
onsite" because ii is implied by the 
scope of the rule. The second replaces 
"injury involving radiation" with 
".r11dioactively contamin11led person." 
This change was made because of lhe 
difficulty in defining injury due 10 
radiation. and more importantly. 
because 10 CFR Parl 20 caplures events 
involving radiation exposure. · 

The third change. in response to 
public comment. was to make this 
reporting requirement a four-hour 
notification. instead of one-hour 
notification. This change was made 
because these events have slightly less 
safety significance than those required 
to be reported within one hour. 

Paragraph 50.72/b)/2}/i·i) (not in 
proposed rule) besides covering some 
events such as release of radioactively 
contaminated tools or equipment to the 
public that may warren! NRC attention. 
also covers those events that would not 
otherw!se warrant NRC attention except 
for the interest of the news media. other 
government agencies, or the public. In 
terms of its effect on licensees, this is 
not a new reporting requirement 
because the threshold for reporting 
injuries and radioactive release was 
much lower under the proposed rule. 
This criterion will capture those events 
previously reported under other criteria 
when such events require the NRC to 

respond because of media or public 
attention. 

Para11rnph 50.72/c) (proposed 50.72(c)I 
has rem1tined essentially unchanged 
froni the proposed rule, except for · 
addition of the title "Followup 
Notification" and some renumbering. 

This paragraph is intended to provide 
the NRC with timely notification when 
an event becomes more serious or 
additional information or new analyses 
clarify an event. 

Thia paragraph also permits the NRC 
to maintain a continuous 
communications channel because of the 
need for continuing follow-up 
information or because of 
telecommunications problems. 

JV. Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this regulation. 
The analysis examines the costs and 
benefits of the Rule as considered by the 
Commission. A copy of the regulatory 
am1lysis is u\·ailable for inspection and 
copying for a fee at the NRC Public 
Document Room. 1717 H Street. NW .. 
Washington. D.C. Single copies of the 
analysis may be obtained from Eric W. 
Weiss. Office of Inspection and 
Enforcement. U.S. Nuclear Regulatory 
Commission. Washington. O.C. 20555. 
Telephone (301) 492-4973. 

V. Paperwork Reduction Act Statement 

The information collection 
requirements contained in this final rule 
have been approved by the Office of 
Management and Budget pursuant to the 
Paperwork Reduction Act. Pub. L 96-511 
(clearance number 3150--0011J. 

VI. Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b). 
the Commission hereby certifies that 
this regulation will not have a 
significant economic impact on a 
substantial number of small entities. 
This final rule affects electric utilities 
that are dominant in their respective 
service areas and that own and operate 
nuclear utilization facilities licensed 
under sections 103 and 104b. of the 
Atomic Energy Act of 1954. as amended. 
The amendments clarify and modify 
presently existing notification 
requirements. Accordingly, there is no 
new, significant economic impact on 
these licensees. nor do the affected 
licensees fall within the scope of the 
definition of "small entities"" set forth in 
the Regulatory Flexibility Act or within 
the Small Business Size Standards set 
forth in regulations issued by the Small 
Business Administration al 13 CFR Part 
121. 

lJst of Subjects in 10 CFR Part 50 

Antitrust. Classified information. FirP. 
prevention. Incorporation by reference. 
Intergovernmental relations. Nuclear 
power plants and reactors, Penalty. 
Radi11tion protection. Reactor siting 
criteria. Reporting and recordkeeping 
requirements. 

Pursuant to the Atomic Energy Act of 
1954. as amended, the Energy 
Reorganization Act of 1974. as amended. 
and section 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter I. Codt? 
of Federal Regulations, Part 50 are 
p1,1blished as a document subjecl to 
codification. 

~ 48 FR 40882 

Published 9/12/83 

10 CFR Part 50 

Immediate Notification Requirements 
of Significant Events At Operating 
Nuclear Power Reactors 

Correction 

In FR Doc. 83-23602 beginning on page 
39039 in the issue of Monday, August 29, 
1983. make the following corrections to 
I 50.72 on page 39046: 

1. In the second line of (a)(l) insert the 
words "licensee licensed"" between the 
words "reactor" and "under". 

2. In the second line of (a)(l)(ii) the 
word "tbs'" should read "this", 

3. In the fourth line of (a)(:?) the word 
•·commerical"" should read . 
"commercial". 

4. In the third and sixth lines of 
(b)(l)(ii) the word "powcrplant" should 
read "power plant'". 

5. In the first line o! (b)(l)(ii)(A) the 
word "a" should read "an" 

6. In the fourth line of (b)(t)(iii) the 
word "power-plant" should read "power 
plant". 

7. In the third and sixth lines of 
(b)(l)(vi) the word "powerplant" should 
read "power plant". Also in the sixth 
line of that paragraph the word 
"nulcear" should read "nuclear". 

8. In the fifth line of (bl(2J(i) the word 
"powerplant" should read power plant", 

9. In the second line of (b)(2J(ii) the 
word "an'' should reed "any". 
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48 FR 46489 

Published 10/13/83 
Effective 11/14/83 

Temporary Operating Lincenses 

See Part 2 Statement of Consideration 

48 FR 50878 
Published 11/4/83 

Effective 12/7 /83 

10 CFR Part 50 

Codes and Standards tor Nuclear 
Power Plants; Summer 1982 Addenda 

AGENCY: Nuclear Regulatory 
Commi11&ion. 
ACTION: Final rule. 

SUMMARY: The Commission is amending 
It• regulations to incorporate by 
referepce the Summer 1982 Addenda of 
the American Society of Mechanical 
Engineers (ASME) Boller Pressure 
VeHel Code. The sections of the ASME 
Code being Incorporated provide rules 
for the construction on nucl~ar power 
plant components. Adoption of these 
amendments will permit the use of 
improved methods for construction of 
nuclear power plants. · 
DATES: effective date: December 7, 1983. 

The incorporation by reference of 
certain publications listed in the 
r~gulations 11 approved by the Director 
of the Federal Register es of December 
.,, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Ms. N. J. Miegel, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commi11Sion, Washington. 
DC 20955, Telephone: (301) M3-7f!OO. 
8UPPLEMENTARY INFORMATION: On 
December 22. 1982 the Nuclear 
Regulatory Commission published in the 
Federal Register proposed amendments 
to its regulation, 10 CFR Part 50, 
"Domestic Licensing of Production encl 
Utilization Facilities." The proposed 
amendment wouJd revise I 50.55a lo 
incorporate by reference the Summer 
1982 Addenda lo Section Ill, Division 1, 
"Rule, for the Construction of Nuclear 
Power Plant Components," of the ASME 
Boiler and Pre11ure Vessel Code. 

The Incorporation of the new 
Addenda does not c~ange any of the 
previous 1upplementary requirements 
included in the regulation. 

Some of the change11 effected in the 
addenda that are Incorporated by this 
rule follow: 

1. The foreword of all BP.ctions of the 
Code was revised regarding 
interpretations of the Code lo restrict 
the authority to l111ue 1uch 

Interpretations to the American Society 
of Mechanical Engineers. Previously, 
paragraph thirteen of the foreword had 
permitt!!d the National Board of Boiler 
and Pressure Vessel Inspectors to issue 
Interpretations of the ASME Boiler and 
Pre11&ure Veaael Code. 

2. Paragraph NCA-8230(b) was 
revised to delete the requirement that 
the location of the nameplate for 
component supports be shown on the 
support drawing. 

3. Code Case N-100, "Pressure Relief 
Valve Design," was adopted Into the 
body of the Code as paragrapfi NB-3590. 
The Code Case will be annulled when 
the Summer 1982 Addenda become 
effective. 

4. Paragraph NB-5520 was revised to 
update the·reference to the American 
Society for Nondestructive Testing 
(ASNT) 11tandard SNT-TC-lA, from the 
1975 to the 1980 Edition. It was also 
revised to clearly state that even !fan 
outside agency or ASNT provided the 
qualification examinations, the 
employer i1 still responsible for 
certifying Its own personnel. 

lnterested·pereons were invited to 
submit written commenta for 
consideration in connection with the 
proposed amendment by February 22. 
1983. One comment was received on the 
proposed rule. The Summer 1982 
Addenda invoke the June 1980 Edition of 
Recommended Practice No. SNT-TC
lA, "Personnel Qualification and 
Certification in Nondestructive Testing." 
in paragraph NB-5520 in lieu of the 1975 
Edition ofSNT...;TC-lA which was 
previously invoked. The commenter 
objected to updating the edition of SNT
TC-lA referenced by the Code because 
the commenter was of the opinion that 
the 1980 Edition ofSNT..:.TC-lA.no 
longer requires Level III individuals to 
demonstrate their ability to perform the 
examinations for which they are bemg 
qualifi~d. ·A detailed comparison of the 
1975 and 1980 Editions of SNT-TC-lA 
reveals that although the requirements 
for qualifications of Level Ill individuals 
were changed, neither edition 
specifically requires a demonstration of 
the individual's ability to perform the 
examination. No changes to the rule 
were made in response 1o the comment. 

The NRC 1taff is currently working 
with a committee of industry 
.representatives that Is developing an 
Improved requirements document for the 
qualifica lion and certifies lion of 
nondestructive examination personnel. 
Additionally, the staff is involved in a 
study of the qualification and 
certific11tion of various quality 
assurance and quality control personnel 
that includes consideration of 
nondestruclive examination pel'llonnel. 
At this time, the.staff has not concluqed 
that hands-on practical examinations for 
Level III nondestructive examination 

personnel are warranted, and fin~s. that 
the provisions of the-June 1980 Ed1taon of 
SNT-TC-lA are acceptable for Section 
Ill Code activities, pending the 
development of any new requirements. 

In addition to the public comment, 
there was a coricern raised by the NRC 
staff on the change in the 1980 Edition of 
SNT-TC-lA to the use of the word 
"1hould" in numerous pieces in the . 
standard where the word "shall" had 
been used in the pest. The concern 
centered around whether or not the 
change in language resuJted in a change 
in the enforceability of the provisions of 
SNT-TC-1A. Because of the 11tafrs 
concern, an inquiry, M 83-033. was 
submitted to the American Society of 
Mechanical Engineers, Boiler end 
Pressure Vessel Code Committee, asking 
for an interpretation of the Code's 
endorsement of SNT-TC-lA. The 
response to the Inquiry was that · 
regardless of the language used in SNT
TC-lA, the Code'a endorsement of SNT
TC-1A makes the provisions of SNT
TC-lA mandatory for Code activities. 

Paperwork Reduction" Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
end Budget approval number 3150--0011. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. This rule 
affects only the licensing and operntion 
of nuclear power plants. The companies 
that own these plants do not fall within 
the scope of the dtfinition of "small 
entities" set forth in the Regulatory 
Flexibility Act of the Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration at 13 CFR Part 121. Since 
these companies are dominant in their 
service areas, this rule does not fall 
within the purview of the Act. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
lntergovernm·ental relations, Nuclear 
power plants and reactors. Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 197'4, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendm,mts to Title 10, Chapter 1, Code 
of Federal Regula lions. Part 50 are 
published as a document subject to 
codification. 
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48 FR 57477 

Published 12/30/83 

10 CFR Part SO 

Codes and Standards tor Nuclear 
Power Plants; Summer 1982 Addenda; 
Correction 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule: correction. 

SUMMARY: This document corrects the 
authority citation for the final rule, 
Codes and Standards for Nuclear Power, 
Plants, Summer 1982 Addenda, 

· published in the Federal Register on 
November 4, 1983. 
FOR FURTHER INFORMATION CONTACT: 
John Philips, Rules and Procedures · 
Branch, Office of Administration, U.S. 
Nuclear Regulatory Commission. 
Washington, DC 20555, Telephone: (301) 
492-7086. . 
SUPPLEMENTARY INFORMATION: The 
authority citation for 10 CFR Part 50 
published on page 50879 on November 4. 
1983, is corrected. 

For the Nuclear regulatory Commission. 

William J. Dircks. 
Executive Director for Operations. 

)i,49 FR 9352 
Published 3/12/84 
Effective: Upon approval of 0MB or 
6/7/84. . 

E,wironmentul Protection Regulations 
for Domestic Lincensing and Related 
Regulatory Functions and Related 
Conforming Amendment5 

See Part 51 Statements of Consideration 

>49 FR 9711 . 
Published 3/15/84 
Effective 5/14/84 

10 CFR Part 50 

Codes and Standards for Nuclear 
Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: The Commission is amending 
its regulations which incorporate by 
reference national codes and standards 
for the construction of nuclear power 
plant components. The amendments 
increase specific references to the 
ASME Boiler and Pressure Vessel Code 
to Include subsections that provide rules 
for the construction of certain safety 

systems and that clarify existing 
regulations by removing obsolete 
provisions no longer applicable. This 
action establishes enforceable 
requirements to replace previous 
guidance. In addition, the amendments 
will ensure appropriate use. of the 
referenced code and clarify NRC 
application requiremenis. 
EFFECTIVE DATE: May 14, 1984. 
FOR FURTHER INFORMATION CONTACT:' 
Mr. A. Taboada, Office of Nuclear · 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 443-7903. 
SUPPLEMENTARY INFORMATION: On April 
13, 1982. the Nuclear Regulatory 
Commission published in the Federal 
Register (47 FR 15801) proposed 
amendments to its regulation, 10 CFR 
Part 50, "Domestic Licensing of 
Production and Utilization Facilities," 
which would amend § 50.55a. "Codes 
end Standards." The proposed 
amendments constituted e general 
revision of§ 50.55a designed to upda!P 
NRC requirements after 10 years of 
experience and make them more 
consistent with pertinent national 
standards. More specifica!ly, the 
proposed amendments would have (a) 
added specific references to parts of 
Section III of the ASME Boiler and 
Pressure Vessel Code which apply to thP 
construction of Classes 2 and 3 
components, (b) deleted obsolete 
references and provisions, and (c) 
simplified the procedure for authorizing 
altern·atives to certain NRC 
requirements. 

Interested persons were invited to 
submit written comments by June 14, 
1982. Twelve letters of comment were 
received. Of these, seven commentors 
supported, in general, the main 
provision of the proposed amendments 
to add specific references to additional 
parts of the ASME Code. One 
commentor disagreed. Another 
commentor objected to deleting the 
exemption from the code requirement 
for applying the Code N Synibol. Most of 
the adverse comments dealt with the 
applicatiori of specific requirements. A 
brief summary of the more significant· 
adverse comments and staff responses 
follows. 

Eight of the commentors objected to 
the proposed provisions that applied to 
the classification of components used 
for determining which part of the ASME 
Code should apply. Three of the eight 
replies came directly· from the American 
Nuclear Society (ANS) Standards 
Committee and contained detailed 
objections to the classification 
provisions end recommended that the 
rule apply the classification systems 
developed by ANS as set out in the draft 
standards ANS 51.1 and ANS 52.1. Five 
of the eight commentors endorsed the 

letters sent by ANS. 
To resolve the question of component 

classification, the staff met on 
September 15, 1982, with representatives 
of ANS and other interested 
organizations and discussed in detail 
the existing NRC and industry practices 
for classification of safety-related 
components and related problems. 
Those persons attending the meeting 
agreed that classification is more . 
appropriately a subject for a regulatory 
g,..ide than for a regulation since 
c!c1ssifications ere frequently·plant 
~pecific and involve so many variables 
that regulatory·controls need to be more 
llexible. As a result, the NRC hu 
revised the final rule to eliminate 
detailed classification of component-. 
Instead, general guidance has peen 
added for establishing the 
classifications. Further, the NRC staff 
has agreed to evaluate the ANS 
classification systems for referencing in 
a Regulatory Guide. 

A copy of the comments received on 
the proposed rule and an abstract of the 
comments which· gives the staff 
response to each issue raised by the 
cornmentors is available for public 
inspection and copying for a fee at the 
Commission's Public Document Room at 
1717 H Street NW., Washington, DC. 
Single copies may be obtained by 
written request to the.Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington •. 
DC 20555, Attention: A. Taboada.· 

Rulemaking Background 

Commission policy,-steted in General 
Design Criterion 1, "Quality Standards 
and Records" (10 CFR Part 50, Appendix 
A) end in§ 50.55a; prescribes that · 
structures, systems, and components 
important to safety be designed, · · · 
fabricated, erected, and tested to quality 
st,mdards commensurate with the 
imp.ortance of the safety function to be 
performed. In this regard, on June't2, 
19i1 (36 FR 11423), the Commission 
incorporated by reference in§ 50.55a ·. 
several codes published by the 
American Society of Mechanical 
Engineers (ASMEJ to be applied to the 
construction of components of the · 
reactor coolant pressure boundary of 
water-cooled nuclear power reactors.·· 
Section III of the ASME Boiler and 
Pressure Vessel Code, applicable at that 
time only to nuclear vessels, was · · 
incorporated by reference to establish 
stdnciards for vessels. Other ASME 
c,,des (described below) of more general 
H;ir:lication were incorporated by 
mforence to establish standards for 
;,;ping. pumps. and valves. 

Subsequently, the A.SME Boiler and 
f'rpssure Vessel Code Committee 
•!.xpcinded Section llI of the Code to 
.i,)ply to other nuclear power plant 
c:umponents (including piping, pumps. 
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and ,·alves] in addition to nuclear 
vessels. The expansion included many 
of the appropriate .provisions from the 
r.:ore general codes incorporated hy 
rP~P.rence in § 50.55a on June 12. 1971. 

Or. February 12. 1976 (41 FR 6256); the 
Co:r.~;ssion amended § 50.55a to make 
::;<) e'<panded Section III effective code 
f,,r piping, pumps, and valves of the 

reactor coolant pressure boundary for 
v,ater-cooled nuclear plants for which 
construction permits were issued on or 
after July 1, 1974. The amendment 
limited use of the more general codes to 
plants for which construction permits 
were issued before July 1, 1974. 

Section III of the Code is regularly 
updated by ASME in new editions and 
addenda to include new developments 
and to reflect experience with the use of 
the Code. Those parts of the new 
editions and addenda that pertain to the 
reactor coolant pressure boundary are 
reviewed by the Commission staff and. 
if acceptable, are incorporated by _ 
reference in § 50.55a. Although not 
specifically included in the regulations. 
the remaining parts of Section lil that 
pertain to other systems are also 
reviewed hy the Commission staff and, 
if acceptable. are used in the evalu~tion 

_ of specific license applications. Several 
parts of Section Ill that apply to Class 2 
and 3 components _have been used as 
guidance in tl1is manner for 
approximately 10 years and are 
referenced in Regulatory Guide 1.26, 
"Quality Group Classifications and 
Standards for Water-, Stearn-, and 
Radioactive-Waste-Containing 
Components of Nuclear Power Plants." 

Presently, qther parts of the A.SME 
Nuclear Code (Section III) cover metal 
containments, component supports, core 
support structures and concrete vessels. 
It is the intent of the Commission to 
incorporate by reference specific parts 
of the ASME Nuclear Code after 
appropriate evaluations and as_ 
adequate experience with use of each 
part of the Code confirms its 
acceptability. 

Substance ·of the Final Rule 

Now that experience has shown 
additional parts of Section ill of the 
ASME Boiler and Pressure Vessel Code 
to be adequate for use on a general 
basis, the Commission is adding specific 
references to these additional pa_rts in 
§ 50.55a. These additions include the 
requirements for Class 2 Components, 
which are found in Subsections NC and 
NCA of the Code, and the requirements 
of Class 3 Components, which are found 
in Subsections ND and NCA of the 
Code. 

. To claiify the requirements of 
§ 50.55a, the Commission is also deleting 
obsolete incorporations by reference of 
general codes which li1'e superseded by 
Section HI of the ASME Code. However, 

any pre,·iolis acceptance of general 
codes by the Commission for nuclear 
plants for which construction permits 
WC're issued prior to these deletions will 
contim.:e to be in effect. and deletion of 
these Codes from § 50.55a should not bP. 
cons"tru~d ~therwise. The Codes being 
deleted include: 

(a) For piping of the Reactor Coolant 
Pressure Boundary-

• American Standard Code for Pressure 
Piping. ASA B31.1 

• USA Standard Code for Pressure 
Piping, USAS 831.1.0 

• USA Standard for Nuclear Power 
Piping, USAS 831.7 

• ASA B31.1 Code Cases N7, N9 and 
NlO 
(b} Fur pumps of the Reactor Coolant 

Pressure Boundary-
• Draft ASME Code for Pumps and 

Val\'es for Nuclear Power 
• ASA B31.1 Code Cases N7, N9, and 

NlO 

(c) For values of the Reactor Coolant 
Pressure Boundary-

• American Standard Code for Pressun: 
Piping ASA B31.1 

• USA Standard Code for Pressure 
Piping USAS B31.1.0 

• Draft ASME Code for Pumps and 
Valves for Nuclear Power 

• ASA B31.1 Code Cases N2, N7, N9 and 
NlO 

The Commission is also making two 
procedural changes in the amendment to 
§ 50.55a. One change deals with the 
need for NRC authorization for a 
proposed alte.rnative to requirements in 
the regulation. The amendment clarifies 
the existing regulation by providing that 
the Director of the Office of Nuclear 
Reactor Regulation may authorize 
alternatives to the requirements in 
§ 50.55a after demonstration by the 
applicant that (al the proposed 
alternative would provide an acceptable 
level of quality and safety or (bl 
compliance with specific requirements 
would result in a hardship or unusual 
difficulty without a compensating 
increase in the_ level of quality or safety. 

The other procedural change deietes 
the obsolete provision of paragraph [al 
that exempts nuclear components 
constructed to ASME Code rules from 
the Code requirement that the Code N
symbol stamp be applied to these 
components. This exemption was 
initiated when there was no provision 
for foreign suppliers to comply with the 
administrative enforcement aspect of 
the Code. Previously, 'foreign suppliers. 
fully qualified in other respects. could 
not be issued a Code N-symbol stamp tu 
apply to components and. hence. would 
have been excluded from supplying 
components for domestic nuclear plant~. 

This situation has been changed ,md 
foreign suppliers may now be issued 
Code N-svmbol stamps. 
Regulatory Analysis · 

The Commission has prepared a 
regulatory analysis for this regulation. 
The analysis examines the costs and 
benefits of the rule as considered by the 
Commission. A copy of the regulatory 
analysis is available for inspection and 
copying for a fee at the NRC PubHc 
Document Room, 1717 H Street, NW., 
Washington, D.C. Single copies of the 
analysis may be obtained from A. 
Taboada, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555. 
telephone (301) 443-7903. 

Paperwork Reduction Act Statement 

The application, reporting and 
recordkeeping requirements contained 
in this proposed regulation have been 
approved by the Office of Management 
and Budget; 0MB approval No. 3151-
0011. 

Regulatory Flexibility Statement 

This rule(§ 50.55a) requires that 
certain nuclear power plant components 
be constructed to the nuclear section of 
the ASME Boiler and Pressure Vessel 
Code, the standard used by the nuclear 
industry to comply with the NRC 
General Design Criteria and Quality 
Assurance Criteria. To attest that a 
component has been found to meet all of 
the specified Code requirements. the 
ASME Code requires that the 
component be stamped with a Code N
Stamp issued to manufacturers qualified 
through an ASME accreditation survey. 
The ASME Code also calls for specific 
inspections and verifications of records 
by an independent Authorized 
Inspection Agency (AIAJ established by 
a legal authority (state or municipality). 
This amendment to § 50.55a expands the 
applicability of the ASME Code and 
removes obsolete provisions and the 
exe!llption. previously in the rule. that 
the Code N Symbol Stamp need not be 
applied. 

The direct cost incurred by a small -
n;:mufacturer as a result of this 
a:nendrnent will vary depending on·the 
r.ircumstances. An estimated 550 
r11anufacturers. approximately 10''" of 
"':liich may be small manufacturers. are 
al;·eady certified as N-Stdmp holders by 
:\'.5!'vfE. and it is assumed that they 
would not incur new costs. An ASME 
accreditation survey (i.e .. audit and 
evaluation) costs a manufacturer an 
average of $9000 and recurs at 3 year 
intervals. The cost for Authorized 
bspection Agency services is 
.ipproximately $250 per day per 
in~pector plus expenses. This service for 
H small manufacturer would typically 
inc:lud,· :wo (one-day) audits per yPar 
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and three inspection visits per order but 
would vary depending on the 
complexity of the components being 
manufactured. 

On this basis, the direct cost for a 
small manufacturer to maintain code 
accreditation and provide the required 
third party (AIA) inspection is estimated 
to be as high as $3500 per year assuming 
that the cost of inspection visits are 
applied to the price of the componeut. 
For multiordere the cost per order for 
accreditation would be Iese. 

Approximately 30 new firms per year, 
some of which are expected to be small 
firms. apply for ASME accreditation to 
be N stamp holders. For these firms. 
particularly if new to the nuclear field, 
additional indirect costs may be 
incurred in establishing and maintaining 
an ASME certified shop. Sl>. ~h indirect 
costs might result from complying with, 
for example, code requirements for 
qualifying welders, establishing specific 
quality control programs, and 
maintaining appropriate procedures and 
records. However, since Appendices A 
and B of 10 CFR Part 50 already require 
quality standards and a quality 
assurance program that parallels the 
AS~m Code requirements, and in fact, 
the ASME Code has become the NRC 
and industry standard for compliance 
with these appendices, the costs 
associated with meeting requirements cf 
Appendices A and B are estimated to be 
substantially equivalent to the cost of 
meeting ASME Code requirements. 
Therefore, the NRC estimates that no 
major additional cost would be incurred 
as a result of this rule, by a small 
manufacturing shop providing nuclear 
quality products. 

The NRC requested comments on the 
economic impact of this rule on small 
businesses in the proposed amendment. 
No comments were received from small 
businesses. However. two operating 
utilities commented that this rule would, 
in effect, preclude the occasional 
purchase of spare parts or renewal parts 
from some small shops who probably 
would not find it economically feasible 
to establish and maintain an ASME 
certified shop. NRC estimates that the 
number of small shops· so affected 
would be few and would not constitute 
a substantial number of the small 
businesses involved in nuclear 
component construction. Further. the 
rule contains a provision to permit 
alternatives to specific ASME Code 
requlrements, in case of hardships. that 
would. in effect. permit the use of such 
uncertified shops if an equivalent level 
uf qudlity and safety were provided. 

Thus. in accordance with the 
Rt!gulatory Flexibility Act.:; lJ.S.C. 

605(b), the NRC hereby certifies !hut this 
rule will not ham a significant economic 
impact upon a substantial numbr.r nf 
small entities. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended.-the Energy 
Reorganization Act of 1974, as amended, 
and section 553 of Title 5 of the United 
States Code, the following amenµments 
to 10 CFR Part 50 are published as a 
document subject to codification. 

49 FR 10657 
Published 3/22/84 

10 CFR Part 50 

Codes and Standards tor Nucle:ir 
Power Plants 

Correction 

In FR Doc. 84-6953 beginning on page 
9711 of the issue Thursday, March 15, 
1984, make the following corrections: 

1. On page 9713, third column, in the 
first line of§ 50.55a (a)(2). "System" 
should be "Systems". 

2. On page 9714, second column. in 
§ 50.55a (cl(4) and (dl(l), replace the 
parenthetical expression with "May 14, 
1984". 

3. On the sa1ne page, third column, in 
the fourth line of footnote 9 to § 50.55a, 
"50.349b)" should be "50.34(b}". 

49 FR 19623 
Published 5/9/84 
Effective 5/9/84 

Information Collect/on Requirements; 
Display of 0MB Control Numbers 

See Part O Statements of Consideration 

49 FR 24512 
Published 6/14/84 
Effective 6/7 /84 

Environmental Protection Regulations 
for Domestic Licensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 2 Statements of Consideration 

49 FR 26036 
Published 6/26/84 
Effective 7 /26/84 

10 CFR Part 50 

Reduction of Risk from Anticipated . 
Transients Without Scram (ATWS) 
Events for Light-Water-Cooled Nuclear 
Power Plants · · 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule .. 

SUMMARY: The Commission is amending · 
its regulations to require improvements 
in the design an_d operation oflight
water-cooled nuclear power plants to 
reduce the likelihood of failure of the 
reactor protection system to shut down 
the reactor '{scram) following anticipa'ted 
transients a·nd to mitigate the .. 
consequences of anticipated transients. 
without scram (ATWS) event. The final 
rule requires the installation of certain 
equipment in nuclear power plants. It 
also encourages the development of a 
reliability assurance program for the 
reactor trip system on a voluntary basis. 
This will significantly reduce the risk of 
nuclear power plant operation. 
EFFECTIVE DATE: July 26, 1984. 
FOR FURTHER INFORMATION CONTACT: 
David W. Pyatt, Office of Nuclear · · 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, (301) 443-7631. 
SUPPLEMENTARY INFORMATION: An 
anticipated transient wilho~t scram 
(ATWS) is an expected operational 
transient (such as a loss of feedwater, 
loss of condenser vacuum, or loss of 
offsite power to the reactor) which is 
accompanied by a failure of the reactor 
trip system (RTS), a part of the · 
protection system, to shut down the 
reactor. The reactor trip system consists 
of those power sources, sensors, 
initiation circuits, logic matrices, 
bypasses, interlocks, racks. panels and 
control boards, and actuation and 
actuated devices that are required to 
initiate reactor shutdown; this includes 
circu,t break,;rs, the control rods and 
control rod mechanisms. That portion of 
the RTS exclusive of the control rods 
and control rod wechanisms is here 
referred- to as the scram system. A TI'VS 
accidents are a cause of concern 
because under certaln postulated 
conditions they could lead to severe 
core damage and release of · 
radioactivity to the environment. The 
ATWS question involves safe shutdown 
of the reactor during a transient, if there 
is a failure of the RTS. There have been 
precursors to an ATWS; the latest was a 
failure of the automatic portion of the . 
RTS at the Salem 1 nuclear generating 
station on February 25, 1983. In that 
incident, manual shutdown was 
accomplished after 30 seconds, and no 
core damage or release of radioactivity 
occurred. 

On November 24, 1981, the 
Commission invited comments on three 
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alte,11ative proposed rules relating to 
ATWS (46 FR 57521). E11ch of the three 
alternative proposed rules had the 
objective of reduction of risk from 
ATWS and each featured a different 
approach to achieve that objective. One 
alternative (the Staff Rule) emphasized 
individual reactor evaluation to:identify 
needed improvements. The second 
alternative (the Hendrie Rule) 
emphasized reliability assurance and 
would have also reqtiired_certain 
hardware modifications. The third 
alternative, proposed by the Utility 
Group onATWS in petYtion for 
rulemaking PRM 50-29, prescribed 
specific changes that were keyed to the 
type of reactor and its manufacturer. 

Thirty;nine public comments were 
receiv'ed at or close to the April 23, 1982 
deadline· for'submission of comments. 
An additional comment was received on 
June 24, 1982. Copies of the comments 
may be examined in the Commission's 
Public Document Room at 1717 H Street, 
NW., Washington, D.C._ The fol!owing 
organizations and individuals provided 
comments: 

1. F. I. Lewis. Philadelphia, Pennsylvania 
(private citizen) 

2. S. L. l!iatt, Mentor, Ohio [private citizen) 
3. Washington Public Power Supply System : 

(WPPSSJ 
4. Standardized Nuclear Unit Power Plant 

Svstem (SNUPP,S) · 
5. South Carolina'Electric and Gas Company 

[South Carolina) 
6. General Electric Company (GE] 
7. Duke Power Company· [Duke) 
6. Atomic Industrial Forum (AIF) 
9. Detroit Edison (DE) 
10. Mississippi Power and Light Company 

(MP&L) . 
11. Texas Utilities Generating Company 

[TUGC) 
12. Commonwealth Edison Company · 
13. Combustion Engineeril,g. bcorporat~d 

[CE) 
14. The lJtilily Group on AT'NS. representing 

22 utilities 
15. Combustion Engineering Ownern Group 
lti. I louston Lighting and Power (HL&P) 
17. Portland General Electric Company 

(PGECJ 
1a. GPU Nuclear [GPU) 
19. Babcock and Wilcox Company (!JS:W] 
20. Ebasco SP.rvices, Incorporated [Ebasco) 
21. Public Service Electric and Gas Company 

[PSE&GJ 
22. Carolina Power and Light Company 

[CP&L). first comment 
23. Stone and Webster Erigineering 

Corporation [S&WJ 
24. Florida Pc,wer Corporation (FPL] 
25. Gulf States Utilities Company (Gulf] 
26. Duquesne Light Comp,my 
27. Wisconsin Public Service Corporation· 

(WPSC) 
28. Pacific Gas and Electric Company (PG&E] 
29. Tennessee Valley Authority (TV A) 
30. Pennsylvania Power and Light Company 

[PP&L) 
31 Virginia Electric and Power Company 

[VEPCOJ 
32. Arkansas Power and Light Company 

[AP&L) 
33. Alabama Power Company (Alabama) 

34. Wisconsin Electric Pow.er Company 
(WEPC) 

35. Power Authority of the State of New York· 
(PASNYJ 

36. Yankee Atomic Electric Company 
(Yankee)-

37. Public Sen:ice Company of Indiana 
[Indiana] _ 

38. Northeast Utilities Service Company 
(NUSCOJ 

39. Carolina Power and Light Company 
(CP&LJ, second comment 

40. American Electric Power Service 
Corporation (~eceiyed June 24, 1982) 

Following are members of the Utility 
Group on ATWS, the petitioner in the 
PRM-50-29. . 

Arkansas Power and Light Company 
Boston Edison Company _ 
Connecticut Yankee Power Company , 
The Detroit Edison Company 
Florida Power Corporation 
Gulf States Utilities Company· 
Maine Yankee Atomic Power Company 
Northeast Nuclear Energy Company 
Pacific Gas and Electric Company 
Public Service Electric and Gas Co. 
Washington Public Power Supply System 
Baltimore Gas and Electric Company 
Commonwealth Edison Company 
Consumers Power Company 
Duke Power Company 
Florida Power and Light Company 
Long Island Lighting Company· 
Nebraska Public Power District 
Omaha Public Power District 
Penngylvania Power and Light Company 
Vermont Yankee Nuclear Power Corp. 

The breakdown by preference among 
ccmmenters for the three alternative 
proposed rule approaches is as follows: 

8uppor.t ··utility Rule'' (PRM-5~29} 

WPPSS 
DE 
Commonwealth Edison 
The Utility Group on ATWS 
HL&P 
Ebasco 
PSE&G 
FPL 
Gulf 
PP&L 
Ya!·:kee 

Support "Hendrie Rule" (Most support 
for this option is tentative with many 
reservations.) 

South Carc,lina 
Duquesne 
CP&L, first comment (could also be 

considered e "No Rule" choice) 
WPSC 
VEPCO 
S&W 

Fal'or No Rule 

SNUPPS 
GE 
Duke 
AIF 
MP&L 
TUGC 
CE 

CE Owners Group 
PGEC 
GPU 
B&W 
PG&E 
AP&L 
Alabama 
WEPC 
Indiana 
CP&L. second comment 
NUSCO 
American Electric 

Tlw Staff l{ule option vrns fan,ri,d hi' 
Ms. S. L. Hiatt who commented that it 
was the most stringent of the three 
proposals. but that ii would be better to 
return to the _implementation of specific 
hardware-changes than to require 
evaluation models. Commenters TVA 
and PASNY slated a preference for 
"Alternative 2A" of NUREG-0460 '. Vol. 
4, which is very similar to the Utility 
t<ule. The comments from Mr.MI. Lewis 
did not favor any of the alternatives. but 
he pointed out limitations of both NRC
proposed rules (limitations of modeling) 
and felt that the Commission was not 
tully addressing ATWS. 

Most of the utility commenters 
preterred that the Commission 
promulgate no rule on ATWS. However. 
many commenters chose either the 
Utility Rule or the Hendrie Rule as the 
more favorable of the alternatives 
presented (including some commenters 
within the Utility Group). The No Rule 
category described above includes those 
who felt that the risks from ATWS are 
already sufficiently low. plus those who 
recommended combining the ATWS 
rulemaking with other Commission 
activities such as the Severe Accident 
Program or the development of a Safety 
Goal. 

The comments provided by the Utility 
Group on ATWS consisted of a three 
volume technical report which includes 
a review and evaluation of past NRC 
and industry studies. a generic but 
substantial probabilistic risk assessment 
of the issue for each NSSS vendor, and 11 

v~lue-impact analysis of all three 
proposed rules. The conclusions are: 

1. The Staff and Hendrie Rules fail the 
v1lue-impact lest. . 

2. Only the Utility Rule is consistent 
with current NRC policies. 

3. The record and notice for the Staff 
and Hendrie Rules are inadequate. 

In order lo resolve the ATWS rule 
issue. it was necess1cJry·for the NRC staff 
to evaluate the Utility Group report. 
This was done by a technical assistance 
contract. 

A report which provided a critique of 
t_he Utility Group comments was 
prepared by En~rgy Incorporated 

'A free single copy of NUREG--0400. Vol. 4. to the 
e,tent of supply. may be requesled for public 
comment b)· wriling to the Publication Services 
Seclion. Document Management Branch. Di\'ision of 
Documenl Control. U.S. Nuclear Re~ulator)' 
Commission. Washinglon. D.C. 20555. 
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through Sandia National Laboratories 
and may be examined at ihe . 
Commi'ssion's Public Document Room 
.(PD~) at 17.17 H Street, Wai;hington. 
D.C. Also. a summary of 39 public 
comm~nts·. as well as a plan to re.solve 
the ATWS rule. is available in SECY-
82-275 at the PDR: . . . . 

As proposed in SECY--82-275 and the 
Commission briefing on July 13: 1982. 11 
T11sk Force and Steering Group of NRC 
personn'el from several offices was 
formed to consider the following 
alternatives: 

1. Promulgation of no ATWS rule or 
including ATWS under the Severe 
Accident Program; 

2. Adoption of the proposed or a 
modified version of the Utility Group 
Rule (PRM-50-29); .. , . 

3. Adoption of the Staff Rule or a 
modification of it; or · 

4. Adoption of those portions. of the 
Hendrie Rule for which there exists a 
technical basis. 

The Commission has given careful 
consideration to all the comments and is 
now publishing a final rule. This final · 
rule uses in part the same approach that 
is used in the Utility Group's petition for 
rulemaking. Prescribed changes, keyed 
to the reactor's type and manufacturer, 
are set out in the final rule. The costs 
and values of these changes and of other 
considered changes are discussed in a 
dcicuinent ·on 'file in the Commission's 
Public Do'cument Room, entitled 
"Recommendations of the ATWS Task 
Force." 

Summary of Staff, Hendrie, and Utility 
Rules 

The Staff Rule. (46 FR 57521) ~ould 
have resolved ATWS by establishing 
performance criteria (e.g., there would 
be analyses to verify that Service Level 
C of the ASME Boiler and Pressure 
Vessel Code would not be exceeded. 
fuel integrity would be maintained, there 
would be no excessive radioactivity 
release. the containment would not fail. 
and long-term shutdown and cooling 
would be.assured). The Hendrie Rule (4ll 
FR 5,'.521). whHe using much of the samt! 
information base as the Staff Ruic, 
proposed to resolve ATWS by 
establishing a reliability assurance 
program for systems that prevent or 
mitigate ATWS accidents and 
prescribing certain hardware 
modifications which would allow for: (1} 
Automatic11lly tripping recirculation 
pump of a BWR under conditions 
indicative of an ATWS: (2) 
automatically actuating the standby 
liquid control system (SLCSJ for BWRs: 
(3) providing a reliable scram discharge 
volume for BWRs; (4) providing for the 
prompt. automatic initiation of the 
auxiliary fecdwuter system for 
conditions indicative of an ATWS; and 
(5) assuring that the instrurrients 

necessary for the diagnosis of and 
recovery from ATWS accident 
sequences will not be disabled. Finally, 
the Utility Rule proposed specific design 
modificaHons for each reactor 
manufacturer. It contained proposals 
that: (a) all Westinghouse reactors hav·e 
initiation of the auxiliary feedwater 
system and turbine trip diverse from the 
reactor protection system; (b) all 
Combustion Engineering lind Babcock 
and Wilcox reactors have diverse 
ir.itia lion of auxiliary feedwa ter and 
turbine trip (similar to Westingho~se) 
and a diverse scram system; and (c) 
existing boiling water reactors 
manufactured by General Electric have 
(1) a means to trip the recirculation 
pumps upon receipt of a.signal 
indicative of an ATWS, (2) a diverse 
scram system, and (3) a modification of 
the scram 'discharge volume. Also. new 
(three years after the rule becomes 
effective) General Electric plants would 
have a standby liquid control system 
increased to 86 gpm and all reaclor 
lic~nsees would institute training for 
operators. · 

Basis for Final Rule as Promulgated by 
the Commission 

The vast majority of the commenters 
felt that the approach .of the Staff Rule 
was too open-ended in terms of costs to 
resolve ATWS (e.g:, the analyses could 
be very costly and time consuming). The 
Hendrie Rule·was found difficult to 
interpret by most commenters. The· 
ATWS Steering Group opted to evaluate 
generic plants, in a fashion similar to the 
Utility Group approach, and define the 
various fixes and estimate the reduction 
in probability for ATWS sequences as 
each additional requirement was added. 
This would then give a value (reduction 
in risk) that could be compared to the 
impact (cost in dollars) of each 
incremental requirement. There are 
large uncertainties in these analyses, . 
and the detailed results of the analyses 
can be found in the report entitled 
"Recommendations of the ATWS Task 
Force" (discussed above): A brief 
discussion of the final rule's provisions, 
including value/impact evaluations, is 
given next: 

Diverse and Independent Auxiliary 
Feedwater Initiation and Turbine Trip 
for PWRs: § 50.62{c}{1} 

This was proposed by the Utility 
Group on ATWS. It consists of 
equipment to trip the turbine and initiate 
auxiliary feedwater independent of the 
reactor trip system. It has the acronym 
AMSAC, which stands for Auxiliary (or 
ATWS) .Mitigating Systems Actuation 
Circuitry. It has a highly favorable 
value/impact for Westinghouse 
plants 2 and a marginally favorable 

'The installation of a diverse scram system 
significantly affects the value/impact of AMSAC. 

,, 

\'.alue/irnpact for Combustion 
Engineering and Babcock and Wilcox 
plants. Since it has the potential for a 
spurious trip of the reactor which 
reduces its value/impact, it should be 
designed to minimize these trips. 

Diverse Scram System: 50.82 (c/(2} and 
{c}(3} 

This was proposed by the Utility .. 
Group on ATWS for General Electric,. 
Combustion Engine.ering, and Babcock 
and Wilcox plants. It has a favorable , 
value/impact from the Stafrs analysis:, 
However, the' priricipal reasons for · 
requiring the feature are to assure '. . 
emphasis on accident prevention and to 
obtain the resultant decrease in 
potential common cause failure paths in 
the trip.system. It also has the potential 
for a spurious trip of the reactor; 
therefore, it should be designed to · 
minimize spurious trips. For General 
Electric plants, installation may extend 
by one or two days the downtime during 
a refueling outage. . , 

A diverse scram system for . 
Westinghouse plants was not a 
recommendation of the Utility Group .on 
ATWS and was not a clear; requirement 
of the Staff Rule or the Hendi:ie Rule, 
although the UtiHty Group on ATWS,:,, 
interpreted the Staff Rule to include. it . . 
The system does',.however, have·a · 
marginally favorable va~µe/impact fQr 
Westinghouse plants, assures emphasis 
on accident prevention, and results in a 
minimization of the potential for '.' .. 
common cause failure paths. To assure 
full opportunity for public comment. the 
requirement for a diverse scram system 
for Westinghouse plants will be 
published separately as a proposed·rule. 

Increased Standby Liquid Con.trpl. · 
System (SLCS): § 50.62{c}{4} . 

The SLCS is a syste~ for injecli~g 
borated water into the reactor primary 
coolant system. The neutron absorption 
by the boron causes shiitdown of 1™I. • 
reactor. Addition of this system was · 
proposed by the Utility Group on ATWS 
for new plants [those receiving an ' 
operating license three years after the 
effective date of. th.e fin!ll rule). The : 
Commission believes that, with the use 
of the Emergency Procedure· Guidelines· 
proposed by the BWR Owners Group' 
and GeMral Electric that are being · · 
implemented at operating BWRs, 
increasing the SLCS capacity for . 
operating plants may iruiure an intact 
containment for isolation.transients', 
although there is uncertainty in ' 
containment failure modes. Because of · 
the vulnerability of BWR containme~ts 
to A TWS sequences, the Commission 
has determined that this enhanced · 
mitigation feature is warranted. The· 
high pressure portion .of the ECCS of 
BWR/5 and BWR/6 licensees [HPSC) is 
injected into spray spargers in the core 
exit plenum. For these plants, the 
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preferred location for the injection of the 
borated water from the SLCS is the 
HPCS line just external to the reactor · 
vessel instead of the standpipe at the 
core inlet plenum. A similar location is 
preferred for those BWR/ 4 licensees 
with HPCI injection into spargers in the 
core exit plenum. This injection location 
provides significant improvement in 
mixing of the borated.water, particularly 
under low vessel water'levei conditions 
such as encountered when the EPGs are 
followed. This injection lcication is also 
preferred, since it could prevent local ' 
power increases and possible power 
excursions during the recovery phase of 
an ATWS ·when cold unborated ECCS 
water could.be added above the core. 
Some BWR/5 and BWR/6 licerisees 
already have this injection location and 
have designed the SLCS accordingly. 

Auto111atic Recirculation Pump. Trip for 
BWRs: § 50.62{c}{5) 

Recirculation pump trip (RPT) was 
proposed as a rule requirement by the 
Utility Group on A TWS. This safety 
feature will result in a reduction of 
reactor power from 100 percent to about 
30 p·ercent following a transient (and 
failure to scram) within a minute or so. 
This proposed·requirement has already 
been implemented on all operational 
BWRs in response to a show cause 
order dated February 21, 1980. The BWR 
owners generally agree that this is a 
necessary requirement, ·and it is being 
included in the final rule for · 
completeness. 
Automatic Initiation of Standby Liquid 
Control System 

,,One of the alternatives considered by 
the Task Force was an automatic~lly 
initiated standby liquid control system 
with a capacity of greater than 86 gpm 
(such as 150-200 gpm). This would have 
resulted in a considerable risk reduction 
(about a factor of seven) after the ARI is 
installed for operating plants. 
Unfortunately, the cost to do this (based 
on information supplied by the Utility 
Group on ATWSJ is on the order of $24 
million per plant and is significantly 
impacted by the costs of downtime from 
ari inadvertent trip which would inject 
boron into the reactor water and by the 
costs of downtime for installation in 
existing plants. The value/impact does 
not favor this alternative for existing 
plants. · 

New plants (those which will receive 
construction permits after the effective 
date of this rule) will be required to 
have equipment for automatic initiation 
of the SLCS. Most of those plants 
already have been designed for this 
feature. Also. other plants that.have 
been designed and built to include this 
feature must utilize the feature. The 
equipment for automatic SLCS actuation 
should be designed to perform its 

function in a reliable manner and to 
provide high reliability against spurious 
actuation. 

Adding Extra Safety Valves or Burnable 
Poisons 

One of the alternatives considered by 
the Task Force was adding more safety 
valves to plants manufactured by 
Combustion Engineering (CE) and 
Babcock and Wilcox (B&WJ. This would 
reduce the peak pressure in the reactor 
vessel and yield a higher probability of 
the plant surviving an ATWS with no 
core damage. The peak overpressure 
could also be reduced by modifying the 
core behavior (the fraction of the time 
the moderator temperature coefficient is 
unfavorable) by adding burnable 
poisons. The Utility Group on ATWS 
estimated that installing larger valve·. 
capacity could cost up to $10 million per 
plant. A large fraction of this cost is the 
downtime for installation of the valves. 
While.the probability of ATWS can be 
reduced about a factor of three or more, 
ihe value/impact is unfavorable for this 
alternative for existing plants. These 
plants all have large dry containments 
and will be most able to mitigate the 
radiological consequences from an 
ATWS. This rule does not cover 
enhanced pressure relief capacity for 
new CE and B& W plants. However, the 
Commission expects that this issue · 
would 'be addressed during the NRC's 
design re\'iew of any specific new plant 
or standa!'d plant application.' 

Need for all Control Rods to be Inserted 
for PWRs 

By using soluble boron fur burn up and 
xenon control. PWRs normally operute 
at or near 100 percent power with 
control rods nearly out (except for some 
BHbcock and Wilcox "rodded" reacto!'s 
which keep one bank inserted for xenon 
control]. Thus. nearly all rods are 
H\·ailable to participate in a scram. 

Insertion of only about 20 percent 
[approximately 10) of the control rods is 
needed to achieve hot, zero power 
pro\'ided that the inserted rods are 
suitabl~ uniformly distributed. What is 
important is the uniform spacing of the 
rods. In installing a diverse scram 
svstem. the licensee can allow for 
p

0

artial scram failures if it is 
demonstrated that the rod insertion 
pattern is sufficiently uniformly spaced 
such that a hot. zero power is achieved. 

·Considerations Regarding Reliability 
Assurance 

As a result of the failure of the Salem 
Unit 1 reactor to scram automatically on 
February 25, 1983, the NRC conducted 
an invesiigation of the events (see 
NUREG-o9i7, "NRC Fact-finding Task 
Force Report on the ATWS Events at 
Salem Nuclear Generating Sta!iun. Unit 

1. on February 25, 1983" "). One of the 
principal findings was the lack of · 
adequate attention being paid to the 
reliability of the reactor trip system. The 
Salem Generic Issues Task Force 
recommended to the Commission that a 
reliability assurance program be 
included in the final ATWS rule 
(;\;UREG-1000, Volume 1. "Generic 
Implications of ATWS Events at the 
Salem Nuclear.Power Plant""). While 
this rule does not require such a 
program, the Commission urges the 
voluntary development of a reliability 
assurance program for the RTS. 
. The reliability assurance program 

should have the following elements: 
1. An analysis of the challenges to and 

failure modes of the RTS system .. 
considering independent failures 
quantitatively and co·mmon cause 
failures qualitatively. An estimate of the 
challenge rate and the reliability of .the 
RTS should be a part of the analysis. 

2. A numerical performance standard 
for the RTS challenges and the RTS 
unan1ilabllit\' tu use as an aid in the 
initial and continuing e\'aluation of the' 
adt•quacy of the system. 

3. A process of e\'aluating plant
specific and industry-wide operating 
experience to provide feedback to 
assess whether the RTS is performing 
reliably enough: . 

4. Procedures within quality assurance 
programs to ensure that the RTS . 
performs satisfactorily in service from 11 
reli11bilit}· perspective. The frequency of 
challenges to the RTS should be as low 
as practicable. 

A pivotal aspect of the ATWS issue is 
the reliability of the reactor trip system 
(RTS). including the control rods. end 
the difficulty associated with <!Ssessing 
the impact of common cause failures on 
the availabilitv of the svstem to function 

· when required. All RTS systems are· 
designed for high arnilability. yet 
ATWS precursors at Kahl and Browns 
Ferrv 3, and the ATWS e\'ent at S11lem 1 
did ~ccur and were the result of 
common cause failures of the RTS. The 
Kahl and Brown Ferrv 3. incidents were 
described in the Federal Register notice 
containing ihe proposed rules which 

· was published on November 24. 1981 (46 
FR 5i521). The Salem 1 incident 
occurred after the· proposed rules were· 
published. 

An analysis of the RTS should be 
performed using existing methodologies 
for quantitali\'e e\'aluation of system 
reliability (e.g .. una\'ailability). A fault 
tree and qualitative common cause 
failure analysis should be performed to 
identify the potential important faults of 

• Copi~s of NUREG--09~7 and 1000 may be 
purchased by calling (301) 492-9530 orb)· writing lo 
the Publicalion Ser\'ices Secliun. Document 
Management Branch. Di\'ision of Technical 
lnfo,malion and Document Cuntrol. U.S. Nuclear 
Regulatory Commission. Washington. D.C. 20555: or 
purchased from the National Technical Information 
Ser\'iCe. Department of Commerce: 5265 Port Ro~·al 
Road. Springfield. VA z:?161. 
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the RTS. Examples of quantitative 
analvsis for the RTS are: WASH-1400 
(the Reactor Safety Study) •, the Indian 
Point Probabilistic Safety Study 5, the 
Zion Probabilistic Safety Study 5, and 
other probabilistic safety studies 
performed by Industry at their own 
initiative or at the request of the 
Commission:There are an estimated 15-
20 probabilistic studies of plants that 
ha\'e been performed or are being 
performed, although some of these do 
not include detailed RTS analyses. 

Additional methodological guidance is 
gi\'en in the PRA Procedures Guide, 
NUREG/CR-2300 6, January 1983. This 
Guide was de\·eloped jointly by the 
Commission. the Amerir.an !\juclear 
Sor.iety and the Institute of Electric,d 
and Electronic Engineers. 

Each licensee should establish a goal 
or benr.hmark to assess the performanct, 
of the trip system. The Commission and 
the industry ha\'e had considerable 
disagreement about the "correct" or 
··appropriate" value of RTS 
unan1ilabilit\'. It would be more fruitful 
for each lice~see to havt' a benchmark 
for comparison 1:1s the plant operates 
and generates new data. The treatment 
of common cause failures will be 
analyzed in a qualitative fashion t•J 
determine if there are any significant 
failure modes previously unidentified. 
The cost of doing this can be minimized 
by forming or using existing owners 
·groups. since there .is much commu1rnlity 
in RTS designs. 

Each licensee. as part of the RTS 
unavailability 1:1nalysis, should examine 
its nrnintenance. surveillance, and 
testing requirements. The testing 
frequency would be examined to 
determine if testing is done too often or 
not often enough. The type of testing. 
e.g .. completeness and sequencing of 
component verification for operability. 
would be throughly reviewed. The 
nature and frequency of m1:1intenance. 
e.g .. lubrication. cleaning. calibration. 
dimensional verification. physical 
mo\'ement. would be reviewed. 
Recordkeeping procedures should be 
reviewed. 

The Commission believes that a 
reliability assurance program for the 
reactor trip systems should be 
developed and implemented, with clei!r 

• \1i, n1lll h,· \ ''~'It'' ,trt· ,1\ttilJbh• h11· purt hd:,,t" 
from the Di\'ish:in cf Tecr.nical Information end 
Document Control. l'.S. !\uclear Re~ulator)' 
Commission. Washington. D.C. 20555. 

'These ma) be examined at the !','RC Public 
Document Room. 1;1~ H Street. :,,;w .. Washington. 
D.C. 20555. 

•copies of this '.'.l'REG may be purchased b) 
calling [301) 49Z-!15JO orb) writing to the 
Pubbcat;on Sernces Section. Documenl 
Management Branch. Di\'ision of Technical 
Informal ion and Document Control. U.S. Nuclear 
RegllltttOr) Comnmsion. Washington. D.C. 20555: or 
purchased from the :'l:alional Technical Information 
Ser\'ice. Department of Commerce. 5265 Port Royal 
Road. Sprinsfield. \' A 22161. 

objecti\'e of providing additional 
assurance that the desired high 
reliabilitv of the RTS is indeed achieved 
and mai~t1:1ined. Operating experience 
in the United States appears to 
demonstrnte. in some instances. that 
implementation of Appendix A 
(particularly Gtei'neral Design Criterion 
21 J and Appendix B to 10 CFR Part 50. 
and other NRC regulatory requirements 
may not have yielded the degree of 
reliability that is possible to achieve 
with available technology in ·a cost
effective manner. One reason for. this 
failure might be that a reliability 
standard has not been sufficiently 
de\'eloped nor quantitatively set down 
in procedures. Another reason might be 
a failure to understand fully the 
dominant role played by common cause 
failures. 

The techniques for a reliabilty 
assurance program are in existence. 
They have been applied in an orderly, 
structured fashion in defense and 
aerospace applications since at least the 
1960s. However, details of its 
application to a commercial nuclear 
power plant have not been worked out. 
Therefore, it is strongly recommended 
that the development of a voluntary 
reliability assurance program, limited to 
the reactor trip systeni, be performed 
jointly by the NRC and Industry. 
appropriately coordinated with INPO, 
EPRI, and the various owners groups. If 
thia program is not voluntarily 
implemented in an effective manner, the 
Commission will reconsider the question 
of rulemaking in this area. 

The development of industry 
programs on a voluntary basis has 
precedence in the evaluation of 
operating data for commercial nuclear 
power plants. The industry has 
developed the Nuclear Plant Reliability 
Data (NPRD) System as a \'Oluntary 
program for the reporting of reliability 
data. The NPRD system is now 
undergoing a program of substantial 
improvement under INPO direction with 
close NRC interest. Even while such 
improvement is underway, the NPRD 
system is a valuable element of a 
reliability assurance program. 

Challenges to Safety Systems 

This rule concerns itself with 
mitigating systems which are intended 
to reduce the challenge to plant safety 
systems due to a low probability A TWS 
event. However, the Commission has 
cor.cluded that a reduction in the 
frequency of challenges to plant sHfety 
systems should be a prime goal of each 
licensee, and the Commission believes 
that ATWS risk reductions can also be 
achievetl by reducing the much larger 
frequency of transients which cHli for 
the reactor protection system to operate. 
Challenges to the reactor protection 

system may arise from such things as: 
Unreliable components. inadequate 
po~t-trip reviews, testing, and toleranr.e 
of inadequate or degraded control 
systems. Operating experience in J,1pan 
i:1::!icatGs a transient frequency that is 
subs!:intially less that in the United 
States. Utilities have categorized 
tra:isients for over ten years but ha11e 
not specifically instituted a program to 
reduce them. While not specifically 
required by this rule, the Commission 
urges licensees to analyze challenges to 
the plant safety systems, particularly the 
reactor trip system, so as to determined 
where improvements can be made. 
Considerations Regarding System and 
Equipment Criteria 

The Commission place a high 
premium on hardware, operating 
practices and maintenance p1·actices 
which will reduce the frequency of 
challenges to plant safety systP.ms. 
Therefore equipment required by this 
rule should be of sufficient quality and 
reliability so 1:1s to perform its intended 
function while at the same time 
minimizing the potential for transients, 
e.g., inadevertent scrams, which 
challenge other safety systems. 

The additional equipment required by 
this amendment to implement diversity 
for auxiliary feedwater system 
initiation, turbine trip, recirculation 
pump trip, and reactor trip, while 
required to be reliable, will not have to 
meet all of the stringent requirements 
normally applied lo safety-related 
equipment. The equipment required by 
this amendment is for the purpose of 
reducing the probability of unacceptable 
consequences following anticipated 
operational occurrences. Since the 
combination of an anticipated 
operational occurrence, failure of the 
existing reactor trip system, and a 
seismic event or an event which results 
in significant plant physical damage has 
a low probability, seismic qualification 
and physical separation criteria need 
not be applied to the equipment required 
by this rule. In view of the redundancy 
provided in existing reactor trip 
systems, the equipment required by this 
amendment does not have to be 
redundant within itself. 

The amendment is to require diversity 
lo those portions of existing rPactor trip 
systems. where only minimal diversity is 
currently provided. The logic circuits 
and actuation devices (e.g .. circuit 
breakers on pressurized water reactors) 
in existing reactor trip ijystems utilize 
redundant, but in general identical, 
components and thus are subject to 
potential common cause failures. 
Existing reactor I.rip systems, however, 
measure a variety of plant parameters 
and utilize a variety of sensor types. 
Common cause failures in the diverse 
sewrnrs of existing reactor trip systems 
are considered sufficiently unlikely that 
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additional sensor diversity is not 
neces11ary. Even though sensor diversity 
is not necessary, it is desirable that 
sensors in the existing reactor trip 
system not be used to provide the 
signals for the diverse equipment 
required by this amendment. Use of the 
same sensor for the existing reactor trip 
system and the diverse equipment 
would result in interconnections 
between the two systems that are 
difficult to analyze and which could 
increase the potential for common cause 
failures affecting both systems. Since 
the serfsors for the equipment required 
by this amendment do not have to be 
safety related, there should be 
considerable flexibility for using existin~ 
sensors without using reactor trip 
system sensors. However, there may b,i 
some cases where the use of less than 
safety-related sensors would result in 
increased risk from frequent safety 
system challenges or where it would not 
be cost effective to use sensors separate 
from those in the existing reactor trip 
system. This is particularly the case 
where not using sensors in the existing 
reactor trip system would result in the 
need to install a new sensor connected 
to the reactor coolant system. This could 
result in significant radiation does to 
personnel making the modifications. 
Another case would be where 
installation of additional containment 
penetrations would be required. In cases 
where existing protection system 
sensors are used to provide signals to 
the diverse equipment, particular 
emphasis should be placed on the 
design of the method used to isolate the 
signal from the existing protection 
system to minimize the potential for 
adverse electrical interactions. 

The equipment required by this 
amendment must be implemented such 
that it does not degrade the existing 
protection system. This is to be 
accomplished by making the diverse 
equipment electrically independent to 
the extent practicable from the existing 
protection system and by insuring that 
the existing protection system will 
continue to meet all applicable safety
related criteria after installation of the 
diverse equipment. 

The following table illustrates the 
system specifications that the staff 
would find acceptable for the diverse 
scram and mitigating systems. The stnff 
will publish this guidance in a 
Regulatory Guid_e or Standard Review 
Plan revision which will also cov,ir 
testin~. maintenance. and sur~·eillance. 
AddHionally. the staff will issue explicit 
QA guidance for the non·sdfctv related 
equipment in the form of a gen"eric letter. 
The generic letter will sp!'cif~ which 
requirrnients of the followi:1g sections of 

Appendix B are to be applied to non
safet\· related equipment: (1) 
lnstr~ctions. proc:edures. and drawings. 
(2) document control. (3) inspection. (~] 
test control. (5) control of measuring and 
testing equipment. (6) inspection. test. 
and operating status. (7) corrective 
action. and (8) quality assurance 
records. 

Exemptions 

Some of the older operating nuclear 
power plants (e.g .. those licensed to 
operate prior to August 22. 1969) may be 
granted an exemption from these 
amendments if thev can demonstrate 
that their risk from· ATWS is sufficient!\· 
low. Factors important to this · 
der.10nstralion could be power level. 
unique design features that could 
prevent or mitigate the consequences of 
an ATV,S. remaining plant lifetime. or 
remote siting. 
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Safety Related 
( l EE£-279i 

Redundancy 

Di verse P~.,ctor 
.!rip Sys~~ 

Not reauired, but the 
tmplem~ntation nust be 
such th~t the existing 
protection system 
continues to ll'l!et all 
applicable safety 
related crt terfa. 

Not required. 

Mltl~atin~~
(~ec1rculat1c.n Pump 
Trip and Autcxn.ittc !,LCS 
actuation for BWRs: 

- Aux11 lary Feedwater 
·"' tuation anj Turbl ne 
Trip for PWRs) • 

Not required, but the 
tmplementation-m,st be 
such that the e.x i sting 
proti,ction system 
continues tu meet all 
appl lcable safetJ 
related criterl•. 

Not requ1 red. 

• Existing recirculation pump·trip equ1oment Installed In BWRs 1n accordance with 
previous staff requirements for tht m1tig.t'cn of anticipated transients witt,out 
scram need not be modified. 

~ ~,stt1r, 

Guiddnce '··.....____~ 

[;,versity from existing 
Reactor Trip Sys tern 

El ectri ca 1 lnoepenaence 
frc,m existing Reactor. 
Trip Syst""' 

01 YH~• Rede tor 
Trip ~.-ste:n 

Eqa1pment diversity to 
the extent reasonaL le 
and practicabie to 
rrin1mize the potentldl 
for corrrnon cause 
fa1lurP~ 1s requ1re,j 
from the sensors 
to and including the 
cornpont-nts usec:i to 
1 nter11Jpt control ro~ 
pa""r or vi,nt thl! scr•m 
air header. Circuit 
breakers froo different 
manufacturers alone is not 
sufficient to provide the 
required diversity for 
interruption of control 
rod power. The sensors 
need not be of a d1 verse 
,1es ign or manufacturer. 
hi st 1 ng protect i un 
system in:itrument-
sens ing lin~s r.av ~ 
used. ~ensor, dnu 
ins trul'lents-sens ing 
I ir:e:; snoul~ be selected 
s~ch tl,Jt ad,erse 
int~ract1on5 with 
existing control 
systems ar:e avoided. 

Required frcr., sensor 
output to- the final · 
actudtion Clevice at 
which point non-satety 
rel oted ci rcu1ts rrus t 
be isolated 'ram safety 
re 1 auo ci rcu1ts. 

M1tioating SyS!;l;j's 
(R1,drcul.st10n l!)p 
Trip and ~utunatic SLCS 
actudtion for B,~s: 
Aux11 iary Feedwater 
Actuation and Turbine 
Trip for PIIRs)• 

Equipment diversity to 
the extent reasonab 1 e 
and pract 1 cable to 
minimizt! the potent1i11 
for common cause 
failures 1s required 
from the sensors 
to. but not including, 
the final actuation 
device--e.g., existing 
ct rcu it ~reakers may 
be used for auxi I iary 
feedwater initiation. 
The sensors need not 
be of a diverse design 
or manufacturer. 
Existing protection 
system instrument-

' 

sensing 1 i nes may 
oy used. Sensors 

. and in~trument
sensing lines should 
te selected such that 
ad~erse interact ions 

~ with exist·ing c•,r,trol 
systems are a,oided. 

Required from sensor 
output to the find 1 
act~ation device at 
which point non
safety related 
cfrcuits must u 
holated fror.i safety 
related ci,:-cuits. 
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Ph_vsical Separation from 
existing Reactor Trip 
System 

Environmental 
Qual if1cat1on 

Seismic. Oual i fication 

Qua 1 i ty Assurance 
for Test, Maintenance, 
and Surveillance 

Safety-Related (lE) 
Power Supply 

Testability at Power 

01 verse Reactor 
Trlp Systen 

Not required, unless 
redundant divisions and 
channels in the existing 
reactor trip sys tan are 
not physically separated. 
The implementation ll\Jst 
be such tnat separation 
criteria applied to the 
existing protection 
system art not violated. 

For anticipated 
operatfo'l.ll occurrences 
only, not for accidents. 

Not required. 

Explicit guidance 
will be issued in 
a letter. 

Not required, but r.ust 
be capable of perfonning 
safety functions with 
loss of offsite power. 
Logic and actuation device 
power rrust be from an 
instrument power supply 
, ndependent from the 
power supplies for the 
existing reactor trip 
system. uisting RTS 
sensor and instrument 
channel ocwer supplies 
may be ustd provided 
the poss ibi 11ty of 
c orrw;ion mode fa i1 u re 
is prevented. 

P.equi red. 

Miti9at1 ng Systems 
{Recirculation Pump 
Trip and Automatic SLCS 
actuation for 81,iRs: 
Auxi 1 i ary Feedwater 
Actudti on and Turbine 
Trip for PWRs) • 

Not required, unless 
redundant divisions 
and channels in the 
existing re.actor trip 
system are not 
physically separated. 
The implementation 
rrust be such that 
separation criteria 
applied to the exist
ing protection system 
are not violated. 

For anticipated 
operational occurrences 
only, not for accidents. 

Plot required. 

Explicit guidance· 
win be issued in 
a letter. 

Sot reoui.red, but must 
be capable of perfonning 
safety funct i-ons with 
loss of offsite power. 
Logic power llllSt be 
from an instrument 
power supply inde
pendent from the 
PQwer supplies for the 
existing reactor trip 
system. Existing RTS 
sensor and instrument 
channel power suopl ,es 
may be used provided 
tile possibility of 
common irode failure 
is prevented. 

Re qui red. 

Inadvertent Actuation 

Di verse Reactor 
Trip System 

The design should be 
such that the frequency 
of inadvertent reactor 
trips and challenges to 
other safety sys terns 
is minimized. 

f,liti~ating Systems 
{Rec rculat10n Pump 
Trip and Automatic SLCS 
actuation for BIIRs: 
Aux11 iary Feedwater 
Actuation and Turbine 
Trip for PWRs)• 

The design should be 
such that the frequency 
of inadvertent actu
ation and challenges 

to other safety 
systems is minimized. 
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With the promulgation of this final 
ATWS rule, the Commission has 
completed action on PRM-5~29. The 
petitioner's requests have been granted 
in part through the incorporation of 
requirements into the final rule which 
address the following issues: (1) (For GE 
BWRs) (a) recirculation pump trip 
following an event indicative of an· 
ATWS, end [b) independent, redundant 
and diverse electrical initiation of scram 
following an event indicative of an 
ATWS; (2) [For CE and B&W PWRs) 
automatic initiation of auxiliary 
feedwater independent of the reactor 
protection system; and (3) (For 
Westinghouse PWRs) automatic 
initiation of turbine trip and auxiliary 
feedwater independent of the reactor 
protection system. The petitioner's 
request for promulgation of specific 
provisions within the context ofan 
ATWS rulemaking for the following . 
systems are hereby denied: (1) (For GE 
BWRs) a scram discharge volume 
system [this provision was not included 
in the final ATWS rule because 
licensees already have installed or ai:e 
installing this system]; and (2) (For CE· 
and B&W PWRs) an alternate means to 
shut down the reactor that is diverse 
from and redundant to the electrical 
portion of the reactor protection system 
up to but not including the trip breakers 
[the final ATWS rule includes a 
requirement for ihe installation of an 
alternate shut-down system which must 
include the trip breakers]. 

Additional View of Commissioner 
Asselstine 

While I approve this rule, I would 
have required automation of the 
::'itandby Liquid Control System (SLCS) 
;-or all boiling water reactors. In 
addition, while I approve the elements 
of the final rule deali;:ig with future 
reactors, I am not satisfied that 
sufficient attention h,:1s been given to 
future reactors. It appears that 
significant additional reductions in the 
ATWS risk can be achieved without 
incurring insurmountable economic 
costs if such measures are considered 
during the design phase. I believe this 
rule should not be takan as a barrier to 
further consideration of measures for 
future reactors that can reduce ATWS 
,·isk below that achieved by this rule. 

Additional Views of Commissioner 
Roberts 

In addition to spec:fying measures to 
rerluce the risk from ATWS events, the 
Statement of Considerations which 
accompanies this rule directs licensees 
to "volunteer" to implement a reliability 
;issurance program for the Reactor Trip 
System. 

The Reactor Trip System is one of the 
most important safety systems at 
commercial nuclear power plants. · 

However, it is only one of many safety
related systems which must be closely 
monitored arid carefully maintained to 
ensure a plant's safety and reliability. It 
is my view that a more -logical approach 
to reliability assurance would be to 
consider such a program embracing 
those several safety systems which 
experience and analyses show could be 
significantly improved by such a 
program. This program should be 
reviewed separately from the ATWS 
rulemaking effort. 

. Furthermore, the Commission should 
not call upon the industry to implement 
complicated and costly reliability 
assurance programs until it more 
thoroughly analyzes the concept and 
until it provides specific guidance. 

Regulatory Analysis 

The Commis.sion has prepared a 
regulatory analysis £qr this regulation. 
The analysis examines the costs and 
benefits of the rule as considered by the 
Commission .. A copy of the regulatory 
analysis is available for inspection and 
copying for a fee at the NRC Public . 
Document Room, 1717 H Street, NW., 
Washington, D.C. Single copies of the 
analysis may be obtained from David 
W. Pyatt, Office of Nuclear Regulatory 
Research, U.S. Nuclear.Regul.atory 
Commission, Washington, D.C. 20555, 
Telephone (301) 443-7631. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et. seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0011. 

Reg,1latory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605[b), 
the Commission-hereby certifies that the 
rule will not have a significant economic 
impact on a substantial number of small 
entities. This rule affects only licensees 
that own and operate nuclear utilization 
facilities licensed under a-actions 103 
and 104 of the Atomic Energy Act of 
1954, as amended. These licensees do 
not fall within the definition of small 
businesses set forth 'in section 3 of the 
Small Business Act, 15 U.S.C. 632, or. 
within the Small Business Size 
Standards set forth in 13 CFR Part 121. 

List of Subjects in 10 CFR Part 50 . 

Antitrust, Classified information; Fire 
prevention, Intergovernmental relations, 
Incorporation by reference, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, and Reporting and 
recordkeeping requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 

Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following · 
amendment to 10 CFR Part 50 is 
published as a document subject to · 
codification. 

~49 FR 27733 
Published 7/6/84 
Effective 8/6/84 

10 CFR Part 50 

Emergency Planning and 
Preparedness 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTION: Final rule. 

SUMMARY: The Commission is emending 
its regulations to relax the frequency of 
participation by State and local 
governmental authorities in emergency 
preparedness exercises at nuclear 
power reactor sites. This relaxation . 
reflects experience gained in observing 
and evaluating over 150 emergency 
preparedness exercises since 1980. 
EFFECTIVE DATE: August 6, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Michael T. Jamgochian, Accident Source 
Term Program Office, Office ofNliclear 
Regulatory_ Research, U.S. Nuclear 
Regulatory Commission, Washington; 
DC 20555, telephone (301) 443-7615. 
SUPPLEMENTARY INFORMATION: 0n July 
21, 1983, the Commission published in 
the Federal Register a proposed rule 
relating to emergency preparedness 
exercises (48 FR 33307). The proposed 
rule retained the presently required . 
annual, full-participation exercise with 8 

proviso that, if all major elements in the 
emergency plan are performed in a .. 
satisfactory ma!lller during the annual 
exercise, FEMA may recommend and 
the NRC may find that another exercise 
with State and local government 
participation is not required for up to 2 
years. The proposed rule did not relax in 
any manner the annual requirement for 
onsite exercises that each licensee is 
required to conduct which include 
exercising the control room, technical 
support center, and emergency 
operation facility functions. 
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hnmediately after the Commission . 
approved publication of the proposed 
rule, the Director of FEMA·wrote to NRC 
Chairman Palladino, urging the 
Commission to ... • • adopt biennial 
exercise frequency language • • ... in 10 
CFR Part 50, Appendix E to assure 
consistency in the regulations. 

FEMA's final regulation, 44 CFR 350, 
published in the Federal Register on 
September 28, 1983 (48 FR 44332), 
reduced State and local participation in 
emergency preparedness exercises to a 
frequency of once every 2 years. The 
FEMA final rule is not consistent with 
the position taken by the Commission in 
the NRC proposed rule (an annual 
frequency with a specific NRC fin4ing 
ne~essary for relaxation). This 
difference was a source of some concern 
to both agencies and to some of the 
commen~ers on the NRC proposed rule. 
The FEMA regulation requires that a 
State within the plume exposure 
pathway EPZ fully participate in an 
exercise every 2 years with n'1 
requirement on the return frequency at.a 
specific site. Typically, therefore, a State 
with two sites might be expected to fully 
participate in an exercise at Ii speriific 
site at least every 4 years, a State with 
three sites, every 6 years: four sites, 
every 8 years:·five sites, every 10 ye11,rs, 
etc. Whereas, the enclosed NRC rule 
change stipulates that a State within the 

. plume exposure pathway EPZ fully 
participate in an exercise every 2 years 
with a return frequency of at.least once 
every. 7 years at a specific site. Both 
rules require a multi-site State, when not 
fully participating in an exercise at a 
specific site, to partially participate 
every 2 years at that specific.site in 
order to support the participation of the 
appropriate local governments. 
. The Commission has selected a return 

he_quency of 7 years because presently 
no State has more than 7 op11rating and/ 
or planned reactors and States with that 
number of sites or less would not be 
required to e_xercise in a full . 
participation mode more often than 
abC?:ut once a year. · 

Public Comments 
The NRC proposed rule was.published 

in the Federal Register with a 60-day 
comment period on July 21, 1983°(48 FR 
3330~). Seventy-one comment letters 
were received and evaluated by the 
NRC staff. · · 
· Those commenters (55) favoring 

relaxing the hequency of State and local 
governmental participation in 
emergency preparedness exercises were 
utilities, consulting firms representing 
utilities, two State Governors, Slate and 
local govenimental agencies, FEMA and 
private citizens. · 

Those commenters (14) opposing · 
relaxing the frequency_of State and local 

governmental participation in 
emergency preparedness exercises were 
an information service, environmental 
groups, a State Governor, State and 
local governmental agencies, EPA and 
private citizens. 

The comments raised several 
significant issues, to :which the 
Co!DDlission responds as follows: 

Issue No. I . ' . 

Should the Commission adopt a 
biennial exercise hequency for State 
and local government participation with 
a proviso for remedial exercises for the 
correction of serious deficiencies rather 
than the exercise frequency contained in 
the proposed,rule? 

Discussion: This issue was addressed 
by many State and local governmental 
comment letters whose concerns are 
generaly -characterized by the following 
quote from the FEMA comment letter: 

The NRC proposai will be difficult to . 
administer. For example, objective criteria 
will need lo be developed for use in 
determining whether State ·and local 
sovemmenls have performed in a satisfactory 
enoush manner to warrant an exemption 
from the succeeding year's exercise. It will be 
difficult to apply such criteria lo the 
satisfaction or'Stale and local governments. 
The NRC proposal would create complex 
situations such as what lo do If some 
jurisdictions perform in an unsatisfactory 
manner and the others in a satisfactory 
manner. Would all jurisdictions have lo · 
exercise the next year or only the 
unsatisfactory ones? If only the 
unsatisfactory ones, an unworkable condition 
would result wherein some jurisdictions 
would be on annual and others on biennial 
frequency. Inequities would result. Further, 
the time involved for evaluating exercise 
results, including getting commitments from 
State and local govemmenta to take 
corrective ~ctiona, h~s proved time 
consuming In the past. lfowe add time for the 
NRC to make a finding after FEMA'a · 
recommendation, a good portion· of a year 
could be consumed. Thls would cause 
uncertainty and instability in State and local 
governments. which should be avoiiled. 

Commission Response: The 
Commission reC08llizee the 
implementatioB dil'ficultiee with the 
proposed NRC approach (annual 
hequency with a finding to relax}. Thia 
wee pointed out by the NRC emergency 
preparedness regional inspectors, a 
majority of the comment letters, the 
general thruslin two petitions for 
rulemaking, 1 and the ACRS. 

laueNo.2 
Will less hequent exerciees result In 

making personnel and equipment less 
effective or reliable and therefore 

1 On March 1;,, 1!18Z. the Commlulon received • 
petition for nilemakins IPRM-ao-33) fn,m National 
Emergency Management A180Ciat!on. On Aupst 30, 
1982, the Commi111ion received a pelitioD for . · 
rulemaki1111 (PRM-S0-34) from the Adjutant General . 
of the Sta le of South Carolina. The Rene rel thrust of 
both pelllions ll!'Red the relaxa lion of the frequency 
of emergency preparedneH exerclaen. 

reduce the level of safety? . 
Discussion: A few commenters, 

primarily citizens end governmental 
organizations, addressed this issue by 
pointing out that State and local 
emergency response organizations must 
frequently respond to various natural 
and man-made emergencies. This 
continuum of reel life emergencies 
exercises personnel, equipment. 
communication networks and 
organizational structures on·a frequent 
basis. 

The following quote from a comment 
letter summarizes this concern: 

While an emergency situation at a nuclear 
power plan! may call for some procedures 
that are different from those used under other 
emergency situlrtions, many of the response 
and evacuation meesureir will be similar, if 
not identical. A myriad of major and minor 
emergencie11 demand the maintenance of• 
force of personnel trained In these 

. procedures. By responding to other 
emergency 1ituations such as chemical spills, 
the emergency response personnel will be 
rehearsing many of the procedures they 
would use in the event of an emel'l!ency 
eituation at c nuclear power plant. Some 
examples of these procedurea would include 
notification of appropriate local authorities, 
establishing communication links between 
local, regional and state emergency response 
personnel. and evacuating or finding shelter 
for the affected population. 

Commission Response: Because 
emergenc:v. response personnel at the 
State end local government level 
continuously respond to actual 
emergencies, the Commission does not 
consider that relaxing the frequency of 
State and local government participation 
in emergency preparedness exercise& 
would adversely affect the health and 
safety of the public. 

A provision hes been added in the 
final rule 'to permit State or local 
government participation in the 
licensee'• annual exercise. A State or 
local govemment may consider its 
response capability to be len than 
optimal because ef an \Blusually large 
personnel turnover or because there 
have been ·limited responses to reel 
emergencies ie the community. The final 
rule requires the licensee to provide for 
State or local govemment participation 
if they indicate mch a desire. 

Issue No. 3 

Will the deletion of NUREG-0654 • as 
a footnote adversely effect the interface 
between offsite emergency plan, and 
the licensee's emergency plans? 

Discussion: The proposed rule 
included a provision to delete references 

• Copies of theae documents are available at the 
CommiBSion'a Public Document Room. 1717 H 
Street, NW., Washington. D.C. 20555. Copies o[ 
these documents may be pun;hased from ihe 
Government Printing Office. Information oli current 
pricee may be obtained by writing the U.S. Nuclear 
Regulatory Commission, Washington. D.C. 20565. 
Attention: Publications Sales Manager. 
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ta NUREG--0654 throughout the 
regulations. NUREG-0654 provides 
specific criteria for the evaluation of the 
standards in I 50.47 and is titled. 
"Criteria for Preparation and'Evaluatiori 
of Radiological Emergency Response 
Plans and Preparedneu in Support of 
Nuclear Plants.". A few commenter&, 
prhnarily a utility and a state 
sovemmental official, felt that the 
deletion of the NUREG-o654 footnote in 
tlle regulatioµs would preclude its use 
by. reviewers in determining the 
adequacy of emergency preparedness. 

Commission Response: The delegation 
of a reference to NUREG-0654 will not 
affect its use as a guidance document for 
emergency planning. In the 1980 
rulemaking, the Commission iitcluded 
this reference as a means of formally 
approving the use· of NUREG-o654. See 
45 FR 55402, 55408 (August 19, 1980). . 
NUREG-0654 is endorsed by Regulatory . 
Guide 1.101, • and will continue to be 
u,ed by reviewers in evaluating the 
adequacy of emergency preparedness at 
nuclear. power reactor sites. · 

lsBUeNo. 4 

Do adequate procedures exist for NRC 
al)d FEMA to evaluate whether major 
elements are performed satisfactorily 
during an exen:in? 

Discussion: Many commenters, 
primarily State and local goverrunental 
authorities as well as utilities, pointed 
oµt that there is a need for uniform 
evaluation of exercise performance. 

Commission Response: The 
Commission concura with the 
commenter&. In order to provide for 
uniform evaluation of emergency 
preparedness exercis·es, FEMA has 
developed and now uses a document 
titled "Procedvaf Policy on Radiological' 
Emergency Preparedness Plan Reviews, 
Exercise· Observations and Evaluations 
and Interim Findings."• These 
procedure, were forwarded to the 
FEMA regions for use on August 5, · 1983. 

Having considered all comments 
received,·experience gained since 1980, 
input from emergency preparedness 
regional inspectors, the general thrust of 
two.petitions for rulemaking, and ACRS 
comments, the Commi1Sion has 
concluded that the requirements for 
frequency of participation by State and 
local governmental authorities in 
emergency preparedness exercises 
around nuclear power reactors l!hould 
be relaxed. 'Ihe Commission therefore is 
promulgating a final rule which: 

1·. Continues to require licensees to 
conduct an annual onsiie emergency 
preparedneBB exercise, 

2. Requires that State and loca_l 
govemments participate in emergency 
preparedness exerciaei every 2 years 
with a provision for remedial exercises 
to·aSBure that deficiencies are corrected, 

3. Provides that at least once ever/7 
years, all States withill the plume · 
exposure pathway EPZ of a given site 
m.ust fully participate in an offsite 
exercise for that site, 

4. Requires licensees to provide an 
opportunity for State and local . 
government participatioi;i in the · 
licensees annual emergency 
preparedness exercise, and 

5. Requires FEMA to determine the 
need for and extent of remedial 
exercises." · i 

The final rule is not totally eonsistent 
with FEMA's final regulation (44 CFR 
350). Thia inconsistency lies in the area 
of return frequency for multiple-site · 
states as previously discur.;sed. The 
FEMA position on return frequency is· a 
significant departm:e from th~.NRC's . 
propoeed regulation (48 FR 33307) dated 
July 21, 1983. The Commission believes 
that mare study is needed before ·· 
deletion of the return frequency 
requirement can be justified. 

The C.ommiasion is adopting a 
biennial exercise frequency for State 
and local govemment participation with 
a proviao for l'!lmedial exercises to 
assure the correction of serious . 
deficiencies. These changes to the . 
emergency preparedness regulations are 
being made because: · 

a. Experience in observing and 
evaluating over 150 exercises has ihown 
that a disproportionate amount of 
Federal, State and local go:vernment and 
licensee resources ,-re being expended 
In order to conduct and evaluate annual 
emergency preparednesa exercises. As a 
result of the substantial expenditure of . 
resources for these·e,;ercises, fewer· 
resources are available to. establish and 
maintain the essential dey-to-day 
upgraded state of emergency 
preparedness. 

b. State and local governments· · 
respond to a variety of actual · 
emergencies on a continuing basis, thus 
frequently exercising their emergency · 
preparedness capabilities. · · · · 

c. The flexibility pro\l'ided for in a . 
biennial frequency will be an incentive . , . 
for State and local goveriunentii to · · 
perform in a satisfactory manner iri 
order to avoid conducting remedial 
exercises. · · 

And lastly,. the Commission notes that · 
FEMA has. had,almoat 3 years of 
experience with evaluating State·and 
local govemnient. radiological· 
emergency planning and preparedneBB. 
With few exceptions, this experience 
has revealed a significant increase in 
the level of State and local government 
radiological preparedness as . 
demonstrated in joint exercises. FEMA 

' Guidance for determining the need for. ond 
extent of. remedial exercises Is being developed. 

has evaluated approximately 150 · 
exercises. In only five'instancea did· 
FEMA determine that State and local 
governments did ncit demonstrate 
adequate preparediieBB. The . 
Commission believes that this enhanced 
level of preparedness should be . 
recognized by allowing State and local' 
governments to exercise jointly with 
utilities on a binennial frequency.c . 

On March 17,' 1982, the ConimiB1io11 · ·., ·· 
received a petiUon for rulemaking , .. , . 

.. · .. (PRM-50-33) fiom National Emergency . 
Management Association. On August 30; · 
1982, the Commission received·a petition 
for rulemaking (PRM~34} from the 
Adjutant General' of the State cif South, .. 
Carolina. The. pe~ition· fr:om the .N~tio,na( 
Emergency Managerilent.Associatiqn . ..· 
requested the NRC 'to relax the . · · . . 
frequency of full participation by State 
and local governments in emergency · · · 
preparedness exercises from. annually to 
biennially. Th,~ petition from South ; .· 
Carolina requested that the ,NRC reduce . 
the frequency :.with which local . : , · 
gove~ents must participate in a.full,:· , 
scale emergency preparedness. exerciall. .·. 

The promulgation of this final rule.' .. 
relaxes the frequency of full 
participation by.State and l9cal 
governments in emergency preparediwss ,, 
exercises frpm anr1:ually to bie,nnially; ' 
This rule completes .NRC action. by ·· . . . ... 
granting both petitions for rulemaki~. · . 

~ ' ... '' .' 
Finding of No SigmfiCIUlt Enviromilental 
!Impact 

The Commission has determined .. 
under the National Environmental Poli~y 
Act of 1969, a11 amende~, and the .'. . . 
CommiBBion'ii regulations in Subpart A• 
of 10.CI-'R ·Part 51, that this rule· is not a·· · 
major Federal action significantly . ·: . , ·: . 
affecting the quality of the human · ·· · ·. 
environmen'I and therefore an · , ·. · 
environmental impact statement is not. . 
required. See 10 CFR 51.20(a)(1). . ' . 
Moreover. the CommiBBion has 
de~rmined, pursuant to .10 CFR 51.32. 
that the fin!!l rule has no significant 
environmental impact. This 
determination has been made becaUle' . 
the' CommiBBion cannot identify any. 
impact on the human environment . 
associated with reducing the frequency 
of full participation of State and local' 
governments in'emergency preparedness· 
exercises from an.,ually to biennially/ · · · 

The alternative approaches that were ·· 
considered in this rulemaking 
proceedings were: · ·. 

1. To retain the annual full 
participation exercise with a.provision 
to enable' relaxation to every 2 years. 

2. To incorporate by:reference into the 
NRC'a regulations, the FEMA 
regulations governing the frequency of' 
full participation of State and local 
governments in emergency preparedness 
exercises. 
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3. To relax the frequency of full 
participation of State and local 
aovernments in emergency preparedneaa 
exercises from annually to biennially. 

· There were no environmental impacts 
Identified from any of the alternatives 
considered. 

.Because FEMA is directly Involved in 
the evaluation of offslte emergency 
preparedneH exercises and is affected 
by the promulgation of these · 
amendments, the NRCcomulted 
exte~lv~ly with FF.MA durfug the 

. development of this rule. · 

Paperwork Reduction Act Statemenl 
The final rule contains no information · 

collection requirements and therefore Is 
not subject to the requirements of the 
Paperwork Reduction Act qf 1980 (44 
u.s.c;. 3501 et seq.). . ·· 

Replatory Analylll 
The Commission has prepared a 

regulatory analysis of this regu]ation. · 
The analy1la examines the costs and 
benefits of the rule as considered by the 
Commi11ion. A copy of the regulatory 
anal,111 ls available for Inspection· and 
copying, for a fee, ilt the NRC Public 
Document Room, 1117 H Street NW., 
Washington, DC. Single copies of the 
analysis may be obtained from Michael 
T. Ja1111o~hhui, Office 9f Nuclear 
Regulatory Research, U.S. Nuclear 
Replatory Comml111ion. Washington.· 
DC . .m555, Telephone (301) 443-7815. 

Replaimy F1exlbillty Cmtlflcallon 

· In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 805(b), 
. ,the Commi11Blon hereby certifies that 
. thia ,m,il rule will not. If promulgated, . 
:bave -a 11gnlficant economic impact on a 
-1ub11tanttal·number of ,mall entities. The 
final rule clarlfie1 certain elements and 
-findings nece111ary for the l111uance of an 
.operating license for a nuclear.pol\!ei' · 
plant Ucen1ed pursuant to a.ectlom 103 
and 10th of the Atomic Energy Act of 
19M, a1 amended, f2 U.S.C. 2133, 21Mb. 
. The electric.utility companie1 which 
own and operate nuclear power plant, 
are dominant in their urvice areas and 
do not fall within the definition of a 
,mall buaine11 found in Section 3 of the 
Small Bu11inn1 Act. 1& U.S.C. UZ. or 
within the Small Buaineu Size 
Standarda Ht forth In 13 CFR Part 121, 
Accordlqly, tbere ii no 11gnificant 
economic Impact on a 1ub1tanUal 
number of ,mall entitle, under the 
Regulatory Flexibility Act of 1980, 

Ult ol SubJecta la 11 CPR Parl IO 

Antltru1t, Cla11lfied inform11tlon, Fire 
prevention. Incorporation by reference, 
Intersovernmental relatlom, Nuclear 
power planta and reacton. Penalty, 
Radiation protection. Reactor 1itfns 
criteria, Reporting a,nd recorcllceeplns 
requlrementa; 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy , 
Reorganization Act of 1974, a11 amended,·. 
and section 552 and 553 of Title 5 of the 
United States Code, notice is hereby 
given that the following amendment to 
Title 10, Chapter I, Code of Federal· 
Regulations, Part 50 11 published as a 
document subject to codification. 

> 49 FR 34658 
·Publl1hed 8/31/84 

10 CFR Parts 50 and·s1 

Waste Confidence D_eclslon 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTION: Final Waste Confidence 
Decision. 

SUMMARY: The Nuclear Regulatory 
Commission initiated a rulemaking 
proceeding on October 25, 1979 to assess 
generically ~e degree of assurance now 
available that radioactive waste can be 
safely disposed of, to detennine when 
such disposal of off-site storage will-be 
available, and to determine whether 
radioactive wastes can be safely stored 
on-site past the expiration of existing 
facility licenses until off-site disposal or 
storage is available. This proceeding 
became known as the "Waste 
Confidence Rulemaking" and was 
conducted partially In response to a 
remand by the U .s; Court of Appeals for 
the D.C. Circuit. State of Minnesota v . 
NRC .. ooiF 2d 412 (1979). The 
CommiSBion also stated that in the event 
it determined that on-site storage of 
spent fuel would be necessary or 
appropriate after the expiration of 
facility licenses, it would propose a rule 
addreSBing the environmental and safety 
implications of such storage. 

The CommiSBion's decision is 
summarized in the following findings: 

(1) The CommiBBion finds reasonable 
aaaurance that safe disposal of high 
level radioactive waste and spent fuel in 
a mined geologic repository is 
technically feasible. · 

(2) The Commiaaion finds reasonable 
a11&urance that·one or more mined 
geologic repositories for commercial 
high-level radioactive waste and spent 
fuel will be available by the years 2007-
09, and that sufficient repository 
capacity wiU be available within 30 
years beyond expiration of any reactor 
operating license to dispose of existing 
commercial high level radioactive waste 
and spent fuel originating In such 
reactor and generated up to that time. 

(3) The CommiHion finds reasonable 
aaaurance that b,lgh-level radioactive 
waste and spent fuel will be managed in 
a safe manner until sufficient repository 

capacity is ·available to assure the safe 
disposal of all high,level radioac_:tive 
waste and spent fuel. 

(4) The Commission finds reasonable 
assurance that, if necessary, spent fuel 
generated in any reactor can be stored 
safely and without significant 
environmental impacts for at least 30 
years beyond the expiration of that 
reactor's operating licenses at that 
reactor's spent fuel storage .basin, ,:ir at 
either onsite or offsite independent 
spent fuel storage installations. 

(5) The Commission finds reasonable 
assurance that safe independent onsite 
or offset spent fuel storage will be made 
available if such storage capacity is 
needed. 

In keeping with its commitment to 
issue a rule providing procedures for 
considering environmental effects of 
extended onsite storage of spent fuel in 
licensing proceedings, the Commission 
is issuing, elsewhe're in this issue, final 
amendments to 10 CFR Parts 50 and 51. 
FOR FURTHER INFORMATION CONTACT: ~ 
Dennis Rathbun or Clyde Jupiter, Office 
of Policy Evaluation, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C, 20555, telephone (202) 634-3295, or 
Sheldon Trubatch, Office of the. General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555;. 
telephone (202) 634-3224. 

The Co~mission'1 Decision 
In the Matter of RULEMAKING on 

the Storage and Disposal of Nuclear 
Waste (Waste Confidence Rulemaking/ 
[PR-50, -61 (44 FR 61372)] 

Augusl\22, 1964. 

Contents 
Commission's decision 
Addendum to the decision 
Appendix 

Decision · 
1.0 Introduction 

1.1 Initiation of the Waste Confidence 
Rulemaking Proceeding 

In response to the remand of the U.S . 
Court of Appeals for the District of · 
Columbia Circuit (State of Minnesota v. ' 
NRC, 602 F.2d 412 (1979)), and as a 
continuation of previous proceedings 
conducted in this area by NRC (44 FR .. 
81372), the CommiHion initiated a 
generic rulemakins proceeding on 
October 25, 1979. In its Notice of 
Proposed Rulemaklng, the Commission 
stated that the "purpose of this 
proceeding Is solely to aaae&1 
generically the degree of aaaurance now 
available that radioactive waste can be 
safely disposed of, to determine when 
such disposal or off-site storage will be 
available; and to determine whether 
radioactive wastes can be safely stored 
on-site past the expiration of existing 
facility licenses until off-site disp.osal or 
storage is available." The CommiHion 
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also stated that in the event it 
detel'!11ined that on-site storage of spent 
fuel would. be necessary or appropriate 
after the expiration of facility licenses," it 
woulq propose a rule addressing the 
environmental and safety implications 
of such storage. The Commission 
recognized that the scope of this generic 
proceeding would be broader than the 
Court's instruction, which required the 
Commission to address the questions of 
whether off-site storage for spent fuel 
would be available by the expiration of 
reactor operating licenses and if not, 
whether spent fuel could continue to be 
safely stored on-site (44 FR 61373). 

However, the Commission believed 
that the primary public concern was 

, whether nuclear waste could be 
disposed of safely rather than with an 
off-site solution to the storage problem 
per se. Moreover, as stated in the 
Federal Register ~otice of October 25, 
1979, the Commission committed itself 
to reassess its basis for reasonable 
assurance that methods of safe 
permanent disposal of high level wast~ 
would be available when they are 
needed. In conducting that 
reassessment, the Commission noted 
that it would "draw upon the record 
compiled in the Commission's recently 
concluded rulemaking on the 
environmental impacts of the nuclear 
fuel cycle (44 FR 45362--45374 [August 2, 
1979J)" (44 FR 61373). 

The Department of Energy (DOE), a_s · 
the lead agency on nuclear waste · · 
management filed its statement of 
position (PS] on April 15, 1980. 
Statements of position were filed by 30 
participants by June 9, 1980, and were 
followed by cross statements (CS) from 
21 of the participants by August 11, 1980. 

1.2 Establishment of the Working 
Group 

On May 28. 1980; the Commission 
directed the staff to form a Working 
Group to advise the Commission on the 
adequacy of the record to be compiled 
in this proceeding, to review the 
participants' submissions and identify 
issues in controversy and any areas in 
which additional information would be 
needed. The Working Group submitted a 
report to the Commission on January 29, 
1981. The report summarized the record, 
identified key issues and controversies, 
and commented on the adequacy of the 
record for considering the key issues. 
The participants were invited to submit 
comments on the adequacy of the 
Working Group's summary of the record 
and its identification and description of 
the issues. Such comments were made 
by 20 participants by March 5; 1981. 

1.3 Commissions Order for Oral 
Presentations 

The Commission found additional 
limited proceedings to be useful to allow 
the participants to state their basic 

positions directly to the Commissioners· 
and to enable the Commissioners to 
discuss specific issues with them. In 
addition, the Commission invited 
comment on the following policy 
developments: (1) the Administration's 
announcement 1 of a policy favoring 
commercial reprocessing of spent fuel 
and instructing the Secretary of Energy 
to proceed swiftly .toward deployment of 
a means of storing and disposing of 
commercial high-level radioactive 
waste, and (2) the submission of 
iaformation to the Presiding Officer in 
this proceeding by DOE on March 27; 
1981, concerning the DOE decision to 
"discontinue [its] efforts to provide 
federal government-owned or controlled 
away-from-reactor (AFR) [spent fuel] 
storage facilities." The participants were 
asked to comment on the significance to 
the proceeding of issues, particularly 
institutional concerns, resulting from 
these policy developments and to 
comment on the merits of DOE's new 
projection· of spent fuel storage 
requirements and on the technical and 
practical feasibility of DOE's suggested 
alternative storage methods. 

To implement the additional limited 
proceedings, the Commission 
consolidated tire participants into the 
following identifiable groups: (a) federal 
government, (b) state and local · 
participants, (c) industry, and (d) public 
interest groups (Second Prehearing 
Memorandum and Order, November 6, 
1981). Prehearing statements (PHS) were 
provided by the consolidated groups, as 
well as by individual participants. The 
oral arguments were presented to the 
Commissioners on January 11, 1982. 

The extensive record, comprised of all 
written and oral submissions provides 
the primary basis for the Commission's 
decision regarding the safe storage and 
disposal of spent fuel and nuclear . 
waste. However; while the Commission 
was preparing this Waste Confidence 
decision, the Nuclear Waste Policy Act 
of 1982 (NWPA) was enacted. The 
Commission found that this Act had a 
significant bearing on the Commission's 
decision, and ·the Commission has 
considered the NWPA in reaching its 
conclusions. The Commission believes 
that the NWPA had its most signiffoant 
impact.in narrowing the uncertainties 
surrounding institutional issues. · 
Moreover, although the NWPA Is 
intrinsically incapable of resolving 
technical issues, it will establish the 
necessary programs, milestones, and 
funding mechanisms to enable their 
resolution in the years ahead. 

The Commi11sion's preliminary 
decision in the Waste Confidence 
proceeding was served .on the 
consolidated participants on May 17; 
1983. However, the· parties to this 
proceeding had not yet had an 

1 Presidential Nuclear Policy. Statement October 
9, 1981. ' 

opportunity to comment on what 
implications, if any, the NWPA had on 
the Commission's decision. Further, the 
Commission's discussion of the safety of 
dry storage of spent nuclear fuel, in its 
preliminary decision, relied 
substantially on material not yet in the 
record. Therefore, the preliminary 
decision was issued as a draft decision. 
The Commission requested the. 
consolidated groupings of participants 
to comment on either or both of these 
issues. In addition, the Commission 
found that onsite storage after license 
expiration might be necessary or 
appropriate, and therefore, in 
accordance with its notice initiating this 
proceeding, it proposed a rule to · 
establish how the environmental effects 
~f extended onsite storage would be 
consi~ered in licensing proceedings (48 
FR 22730, May 20, 1983), as amendments 
to 10 CFR Parts ·so and 51. 

Subsequently, in response to public 
comments on the proposed amendments 
to 10 CFR Part 51, the Commission 
reopend the comment period to address 
the environmental aspects of the fourth 
finding of the Commission's Waste 
Corµidence decision, on which the 
proposed amendment to Part 51 is based 
(48 FR 50746, November 3, 1983). Public 
comments were requested on: (1) The 
environmental aspects of the fourth 
fmding-that the Commission has 
reasonable assurance that, if necessary, 
spent fuel can be.stored without 
significant environmental effects for at 
least 30 years beyond the expiration of 
reactor operating licenses at reactor 
spent fuel storage _basins, or at either 
onsite or. offsite independent spent fuel 
storage installations; (2) the 
determination that there are no 
significant non-radiological 
consequences which could adversely 
affect the environment if-spent fuel is 
stored beyond the expiration of 
operating licenses either·at reactors or 
at independent spent fuel storage 
installations; and (3) the implications of 
comments on items (1) and (2) above for 
the proposed amendment to 10 CFR Part 
51. 

After reviewing these additional 
comments, the Commission found no 
reasoll to modify its fourth finding or the 
supporting determination. 

The analysis of comments, together 
with the Commission's response is 
summarized in the Addendum to the 
Commission's decision. 

The Commission notes that two 
relevant developments have occurred 
subsequent to the closing of the record 
in the Waste Confidence proceeding. 
They are the publication of DOE's draft 
Mission Plan for the Civilian 
Radioactive Waste Management 
Program (April, 1984) and the 
Commission's concurrence in DOE's 
General Guidelines for Recommendation 
of Sites for Nuclear Waste Reposi~ories 
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(July 3, 1984). These developments are a 
matter of public record, and in the case 
of the Commission's concurrence was 
the conclusion of a separate public.. 
proceeding. The Commission has 
considered the effects of these 
developments on its previously 
announced decision in this proceeding 
and. determined that these developments 
do not substantially modify the 
Commission's previous conclusions. 

The decision is summarized as five 
Commission findings in Section 2.0. The 
detailed rationale for these findings, 
including references to the record 
developed in this proceeding, is 
contained in the Appendix to this 
document. The Commission considers 
these five findings to be a response to 
the mandate of the U.S. Court of 
Appeals for the District of Columbia 
Circuit and, in addition, a generic 
determination that there is reasonable 
assurance that radioactive waste can 
and.will be safely stored and disposed 
of in a timely manner. 

In keeping with its commitment to 
issue a rule providing procedures for 
considering environinental effects of 
extended onsite storage of spent fuel in 
licensing proceedings, final amendments 
to 10 CFR Parts 50 and 51 are being 
issued simulbmeously with this 
decision. 

2.0 Conu,.ission Fin~gs 2 

(1) The Commissipn finds reasonable 
assurance that safe disposal of high 
level radioactive was~e and spent fuel in 
a mined geologic repository is 
t,echnically feasible. 

(2) The Commission finds reasonable 
assurance that one or more mined 
geologic repositories for commercial 
high-level radioactive waste and spent 
fuel will be available by the years 2007-
09. and that sufficient repository 
capacity will be available within 30 
years beyond expiration of any reactor 
operating license to dispose of existi~ 
commercial high level radioactive waste 
anq spent fuel originating in such 
reactor and generated up to that time. 

(3) The Commission finds reasonable 
assurance that high-level radioactive 
waste and spent fuel will be managed in 
a safe manner until sufficient repository 
capacity is available to assure the safe . 
disposal of all high-level radioactive 
waste and spent fuel. 

.• All findings by the Commission in this 
proceeding are limited to the storage and dispoaal 
of high-level radioactive waste and spent fuel 
generated by nuclear fciwer reactors required to be 
licensed under sections 103 or 104 b of the Atomic 
Energy Act of 1954 (42 U.S.C. 2133 and 2134(b)), and 
to facilities intended for such storage or disposal. 
The Commission's findings in thia proceeding do not 
addret1 the storage and diapoaal of high-level 
radioactive waale or spent fuel resulting from 
atomic energy defense activities, researcli and 
development activities of the Department of Energy, 
or both. This 11 consistent with the Nuclear Waste 
Polley Act of.191!2, section 8(c). 

(4) The Commission finds reasonable 
assurance, ·that, if necessary, spent fuel 
generated in any reactor can be stored 
safely and without significant 
environmental impacts for at least 30 
years beyond the expiration of thal 
reactor's operating license at that 
reactor's spent fuel storage basin, or at 
either onsite or offsite independent 
spent fuel storage installations. 

(5) The Commission finds reasonable 
assurance that safe independent onsite 
or offsite spent'fuel storage will be made 
available if such storage capacity is 
needed. 

a:o Future Actions by the Commission 
The Commission's Waste Confidence 

decision is unavoidably in the nature of 
a prediction. ·While the Commission 
believes for the reasons set out in the 
decision that it can, with reasonable 
assurance, reach favorable conclusions 
of confidence, the Commission· 
repognizes that the possibility of 
significant unexpected events remains 
open. Consequently, the Commission 
will review its conclusions on waste 
confide11ce should significant and 
pertinent unexpected events occur, or at 
leastevery 5 years until a repository for 
high-level radioactive.waste and spent 
fuel is available. 

.o For Further information Contact 

Dennis Rathbun or Clyde Jupiter, 
Office of Policy Evaluat~on, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, telephone (202) 634-3295, or 
Sheldon Trubatch, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555; 
telephone {202) 634-3224. 

_Dated at Washington, D,C. this 22nd day of 
August, 1984. Commissiofter Zech did not 
participate in this action. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 

Addendum to the Commission's Waste 
Confidence Decision 

Introduction 
On May 17, 1983, the Commission 

issued its proposed decision in the 
Waste Confidence proceeding, and 
asked the consolidated-groups of 
participants to comment on two aspects 
of the decision: the implications of the 

· Nuclear Waste Policy Act (NWPA) for 
the decision and the Commission's 
discussion of the.safety of dry storage of 
spent nuclear fuel, which relied 
'substantially on material not in the 
record. The analysis of these comments 
is subdivided into several issue 
categoriee and presented, with NRC's 
i::esponses, in Part I below. The 
membership of the consolidated groups 
responding to the Commission's request 

as well as the abbreviations used to 
identify the groups are provided in 
Section 3 of Part I. 

Subsequently, in response to public 
comments on the Commission's · 
proposed amendment to 10 CFR Part 51 
(48 FR 22730, May ~0, 1983), the 
Commission reopened (48 FR 50746, 
November 3, 1983) the comment period 
to address the environmental aspects of 
the fourth finding of the Commission's 
proposed Waste Confiden.ce decision on 
which the proposed amendment to Part 
51 is based. Public comments were 
requested on: (1) The environmental 
aspects of the fourth finding-that the 
Commission has reasonable assurance 
that, if necessary, spent fuel can be 
stored without significant environmental 
effects for at least 30 years beyond the 
expiration of reactor operating licenses 
at reactor spent fuel ·storage basins, or 
at either onsite or offsite independent 
spent fuel storage installations: (2) the 
determination that there are no 
significant non-radiological 
consequences which could adversely 
affect the environment if spent fuel is 
stored beyond the expiration of . 
operating license, either at reactors or 
at independent spent fuel storage 
installations: and (a) the implications of 
comments on items (1) and (2) above for 
the proposed amendment to 10 CFR, Part 
51. The analysis of public comments and 
NRC's responses are presented in Part ll 
of this d9cwnent. The .list of respondents 
to this reopened' comment'pe.riod and 
the abbrev.iations used to identify them 
are given in Section 4 of Part II. 

· The Commission notes that two 
relevant developments have occurred 
subsequent to the closing of the record 
in the Waste Confidence proceeding. 
They are the publication of DOE's draft 
Mission Plan of the Civilian Radioactive 
Waste Managi:11,ent Program (April, 
1984) and the Commission's concurrence 
in DOE's General Guidelines for 
Recommendation of Sites for Nuclear 
Waste ReP,ollitories Uuly 3, 1984). These 
developments are a matter of public 
record, and in the case of the 
Commission's concurrence was the 
conclusion of a separate public 
proceeding. The Commission has 
considered the effects of these 
developments on its previously 
announced decision in this proceeding 
and determined that these developments 
do not substantially modify the 
Commission's previous conclusions. 

Part I. Analysis of the Consolidated 
Groups' Comments on the Commission's 
Waste Confidence Decision and NRC 
Responses 

1. Effect of the Nuclear Waste Policy 
Act on the Commission's De.cision 

A. General 

(1) Summary of Comments. The 
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Consolidated Industry Group agreed 
with the Commission's view that the 
NWPAcontains provisions pertinent to 
all of.the major elements.relevant to 
mined geologic disposal bf high level 
radioactive wastes (Industry, p. 3). The 
Industry Group called attention to the 
comprehensive riature _of the·NWPA 
which authorizes DOE to.undertake 
steps leading to the construction, 
operation and maintenance of a deep 
geologic test and evaluation facilitr, 
requires DOE to prepare a waste 
management mission plan; establishes a 
prescribed schedule for repository siting, 
coristruction and operation: defines the 
decision-making roles ofaffected states 
and-Indian tribes ln repository site- · 
selection and' evaluation; provides for 
the continuity of Federal management of 
the nuclear waste program and 
continued funding; and 'facilitates the 
establishment-of an overall integrated 
spent fuef and waste management . 
system. The Industry Group suggested 
that these features of the Act should 
increase the Commission's confidence 
that waste can and will be disposed of 
safely. The Group pointed out that the 
Act also.contains special procedures to 
facilitate the licensing of spent fuel 
.storage· capacity expansion and . 
transshipments; directs DOE research, 
development and c9operation with 
utilities iii developing dry storage and 
rod compaction: and provides for 
federally supplied interim storage ' 
capacity to supplement th.at of industry. 
(Industry. pp. 4-8). 

The Industry Group believed that the. 
NWPA's enactment-in and of itself
provides a sound basis for co.nfid1imce 
that institutional difficulties can and 
will continue to be resolved. At the 
same time, Industry.stated that the. 
NWPA's enactment was not essential 
for the Commission to reach an 
affirmative decision in this proceeding 
(Industry,' p. 9); . · 

In contrast. the Consolidated Public 
Interest Group (CPIG) believed that the 
NWPA provid~s an insufficient basis for 
the Commission's decision in this 
proceeding with respect to the ' 
availabil,ity or-timing .of a nuclear waste 
repository. Tlie,CPIG contended that the 
NWPA contains. many areas of 
ambiguity, and gave as examples: 

[i) Section 114(a) of the NWPA requires . 
DOE to make a recommendation to the 
President for. the fi.rst repository site, .. 
accompanied by the preliminary comments 
by the Commission concerning the suitability 
of three alternative candidate sites for 
licensing under 10 CFR Part 60. DOE 
interprets this section to require such 
preliminary comments before site · 
characterization begins * * * The 
Commission staff interprets that section 
••• to. require a judgment of suitability 
under 10 CFR Part' 60 after site 
characterization has occurred. . 

(ii) DOE originally interpreted Sec. 112[f) lo 

permit continuation of ongoing site 
characterization at Hanford before 
completion of the DOE siting guidelines. DOE 
now concedes that such site characterization 
work must await completion of an 
environmental assessment prepared in 
accordance with final DOE siting guidelines 
(CPIG, pp. 2-3). 

(2) NRG Response. The Commission 
has considered the effect of enactment 
of the Nuclear Waste Policy Act of 1982 
and concludes· that the Act provides . 
support for timely resolution of technical 
uncertainties and reduces uncertainties 
in the institutional arrangements for the 
participation of affected states and 
Indian tribes in the siting and 
development of repositories and in the 
long-term management, direction and 
funding of the repository program. The 
ba·ses for the Commission's conclusion 
are set forth in the decision and will not 
be repeated here. The passage of the Act 
provides evidence of a strong national 
cQmmitment to the solution of the 
radioactive waste management problem. 

The Commission recognizes the 
possibility of differing interpretations 
regarding the implementation of the 
NWPA. With respect to CPIG's 
discussion of Section 114(a), the 
Commission is unaware of ariy 
differences between DOE and NRC in · 
the interpretation of this section of the 
Act. We note that DOE's 
recommendation of a repository site to 
the President would necessarily be 
made after DOE's preliminary 
determination that three sites are 
suitable for development. DOE and NRC 
now agree that the preliminary 
determination of site suitability for the 
alternative sites should be made 
following site characterization 
(Commission's Final Decision on the 
U.S. Department of Energy's General 
Guidelines for the Recommendation of 
Sites for Nuclear Waste Repositories 
[July 3, 19841). · ·. 

Concerning Section 112(0, DOE has . 
continued site characterization at 
Hanford during formulation of the siting 
guidelines: in accprdance wi.th the views 
of the states and environmental groups,. 
DOE has deferred drilling of the ·. 
exploratory shaft pending the · 
completion of the guidelines, submission 
of the site. characterization plan to NRC 
and preparation of an environmental 
assessment of site characterization. 
activities. 

B. Technical Aspects 

(1) Summary of Comments. The 
Consolidated Industry Group believed 
that the Act contained provisions 
pertinen~ to all of the major elements 
relevant to disposal (Industry, p. 3). The 
Consolidated Public Interest Group, on 
the other hand, contended that the 
NWPA did not resolve technical 
uncertainties concerning repository 
development and safety (CPIG, p. 5). 

The Consolidated State Group did not 
believe that the NWPA supported a· 
finding of confidence because it failed to 
resolve technical questions and merely 
set target dates for deciding on the site 
of the first waste repository. The State 
Group noted that if technical problems 
are not resolved by the dates proposed 
by Congress, the milestone dates will 
have to be postponed. The State Group 
contended too that, although the Act · 
authorizes DOE to conduct research on 
unresolved technical issues, the 
research could uncover additional 
problems (States, p. 2). However, DOE 
pointed out that the NWPA provides for 
a focused, integrated and extensive 
research and development progl'.am for 
the deep geologic disposal of high-level 
.waste and spent fuel. DOE believed that 
Sec. 215 :of the Act enhances confidence 
in the timely availability of disposal 
facilities by authorizing a research · 
facility to develop and demonstrate a 
program for waste disposal. DOE also 
stated that the schedule for a Test and 
Evaluation Facility would require the in 
situ testing described in Sec. 217 of the 
Act to begin not later than May 6, 1990, 
thus allowing for research anr:l 
development results to be incorporated 
in the repository which is scheduled to 
open in 1998 (DOE, pp. 11, 12). 

(2) NRG Response. As the record of 
this proceeding shows, there are no · 
known technical problems that would 
·make safe waste disposal impossible. 
Clearly, further engineering 
development and site-specific 
evaluations will be required before a . 
repository can be constructed. The ' 
Commission did not propose to rely on 
the NWPA as the basis for resolving 
technical uncertainties. Rather, the 
Commission found that the NWPA 
provides a framework for facilitating the 
solution of the remaining technical · 
issues. Title II of the Act authorizes DOE 
to undertake steps leading·to the ' .. 
construction, operation and · · . 
maintenance of _a deep geologic test ai;td 
evaluation facility and to conduct the 
necessary_research and development as 
well as to establish a demonstration 
program. The schedule set forth in the· 
Act is consistent with the objective of 
assuring repository operation within the 
time.period discussed in the Waste 
Confidence decision. The "Mission . 
Plan" which is required by the Act will 
-provide an effective management tool' 
for assuring that the many technical . 
activities are properly coordinated and 
that results of research and 
development projects are available 
when needed. 

C. Institutional Aspects 

(1) Summary of Comments. The · . 
Consolidated State Group believed that 
the NWPA failed to resolve institutional 
questions. The States argued that their 
cooperation cannot be assumed in the 
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event that the general public in the 
vicinity of a proposed site is opposed to 
the location. Further, the States 
contended that, if a site is vetoed by a 
host state or Indian tribe, there is no 
assurance that Congress will vote to 
override the veto. Moreover, if the veto 
is overridden, a legal challenge is likely 
and the outcome is uncertain (States, p. 
3). . 

The Consolidated Public Interest 
Group also believed that the NWPA·has 
not significantly reduced institutional 
uncertainties regarding participation 
and objections of affected states and 
Indian tribes. As examples of 
Institutional difficulties, CPIG pointed 
out that state officials and Indian tribes 
still have concerns regarding the 
adequacy of time to monitor and 
comment upon agency proposals, the 
lack of agency response to their· 
conceffi:S, and inadequate funding to 
support their full participation. Further, 
CPIG noted that the Act (Sec. 115) 
provides states and Indian tribes with 
strong new authority to veto the siting of 
.a repository within their borders (CPIG, 
p. 5). . . 

DOE. on the other hand, believed that 
Sections 116 and 117 of the NWPA will 
reduce Federal-state institutional 
uncertainties (DOE p. 9). · 

1(2) NRC Response. It would be 
unrealistic to-expect that the- NWPA will 
resolve all institutional issues. However 
it does provide specific statutory • 
procedures and arrangement» foi; 
accomplishing such resolution. The right" 
of affected states and Indian tribes to 
disapprove a site designation under the 
NWPA might create uncertainty in 
gaining the needed approvals. 
Nevertheless. the NWPA's 
establishment of a detailed process for 
state and tribal participation in the . 
development ofrepositories and for the 
resolution of disputes should. minimize 
the potential for substantial disruption 
of plans and schedules. The Commission 
does not expect that the NWPA can 
.eliminate all disagreement.about 
development of waste repositories .. 
However, in providing for infm:mation 
exchange. 'financial and technical 
assistance to affected groups, and 
meaningful participation of affected . 
states and tribes 1n· the decision-making 
process, the Act should minimize the 
potentiaUor direct confrontations and 
disputes'. 

D. Funding Aspects 

(1) Summary of Comments. The 
Consolidated Industry Group expressed 
its general belief that the NWPA assures 
adequate funding for interim storage lind 
disposal ofradioactive,waste (Industry, 
pp. 6, 7). Similarly, DOE believed 9Jat 
the funding mechanism provided 6y the 
NWPA should largely remove 
uncertainties in" assuring adequate. 
resources to complete the program · 
(DOE. pp. 10, 11). On the other hand, the 

Consolidated States Group contended 
that, since the law can be changed at.· 
any time, the NWPA assures neither an 
aooquate level of funding.nor a 
prolonged Congressional commitment 
(States, p: 4). 

(2) NBC Response. The Commission 
believes that the general.approach 
prescribed. by the ~A is to operate 
DOE's radioactive waste program on a 
full cost recovery basis. It seems clear 
that Congress intended to establish a 
long-term program for waste 
management and disposal, with built-in 
reviews !IDd adjustm_ents of. funding as · 
necessary to meet changing. . 
requirements. In this regard, the Act 
provjdes that DOE must annually review 
the amount of the established fees to 
determine whether collection of the fees 
_will provide sufficient revenues to offset 
the expected costs. In the event DOE 
determines.that the revenues being 
collected are less than the amount 
needed to recover costs, DOE must 
propose to Congress an adjustment to 
the fees to ensure full cost recovery. The 
Act also provides that, if at any time, the 
moni_es available in the waste fund are 
insufficient to support DOE's nuclear 
waste program, DOE will have the 
authority to borro~-from the.Treasury. 
The Commission believes that long-term 
funding provisions of the Act will ensure 
adequate financial support for DOE's , 
nuclear waste program for FY 1984 and 
beyond. 

The Commission believes that 
uncertainties- regarding the adequacy of 
financial management of the nuclear 
waste program have also been reduced 
by the NWPA requirement that- an 
Office of Civilian Radioactive Waste 
Management be established within the 
Department of Energy. This Office is to 
be headed by a Director, appointed by 
the President with Senate confirmaUon, 
who will report directly to the Secretary 
of Energy. Further, the Act stipulates 
that an annual comprehensive report of 
the activities and expenditures of the 
Office will be submitted to Congress 
and that an annual audit of the Office 
will be conducted by the Comptroller 
General, who will.report the results to 
CQngress. · 

Some concern has been expressed 
that the Congress may amend the · 
funding provisions of the NWPA and 
thereby undermine the financial 
stability of the Federal radioactive 
waste management program. 
Comraentere have not provided any 
basis for this belief. The Commission 
considera this possibility to be most 
unlikely. It is reasonable.to as·sume·that 
the long-range public health and ilafety 
and political concerns which motivated 
the Congress over the past several years 
to pass the NWPA will continue to 
motivate the Congress in considering 
aqiendments to the NWPA. 

E. Schedule 

(1) Summary of Comments. DOE 
contended that the NWPA provides 
additional assurance that a repositoay 
will be available by 1998. A, the basis 
for this belief. DOE stated that sections 
111 through 125 of the NWPA provicfe 
specific schedules and reporting . 
requirements for the timely siting,. 
development, construction. and , 
operation by 1998 of a repository for . 
high level waste and spent fuel (DOE. p. 
6). DOE believed that these schedules 
and reporting requirements will ensure . 
that deadlines are met. The CommiSBion 
notes that DOE recognizes that there · 
has been a .delay of about 1-year in Its 
schedule for meeting early milestones 
such as publication of its siting 
guidelines; nevertheless, DOE.continues 
to maintain that its date for completion 
of repository development will be met 
(DOE Draft Mission Plan for the Civilan 
Radioactive Waste Management 
Program, April 1984). 

The Consolidated Public Interest 
Group, however, did not believe that. the 
provision of specific dates in the NWPA 
gives aSBurance that they will be met. 
CPIG cited, for example, the delay in 
preparing DOE's site selection 
guidelines, which were due by June 1983, 
and·were expected to be delayed·further 
(CPIG, p. 4). . . 

Further, the CPIG contended that a 
date for the availability of a reposit!)ry 
is not certain since both the President 
arid the NRC have explicit authority to 
reject any or all site proposals that are 
submitted to them (CPIG, p. 4). Also, · 
CPIG believed that the legislation · 
contemplates the possibility of delay· 
beyond satutory deadlines and NWPA's 
legislative history indicates that the 
timing of repository availability remains 
uncertain (CPIG, p. 5). 

(2) NRC Response. One of the primary 
purposes of the NWPA is "to establish a 
schedule for the siting. construction, and 
operation of repositories that will ' 
provide reasonable assurance that the 
public and the environment will be 
adequately protected from the hazards 
posed by high-level radioactive waste 
and such spent nuclear fuel as may be · .. 
disposed of in a repository." (Sec. · · 
111(b)(1)). The Commission believes this 
purpose will be achieveCL 
. As the Commission noted in the 

proposed decision. the Congress would 
not be able to legislate the,schedules for 
the accomplishment of fundamental ·· 
technical breakthroughs if it 'believed· . 
that such breakthroughs were · 
necessary. They are not uecessary. . . 
Rather, it is the Commission's judgment 
that the remaining uncertainties- can be 
resolved by the planned step-by-step
evaluation and development based on 
ongoing site studies and research · 
programs. The. Commission believes the 
Act provides means for resolution of · 
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those institutional and technical issues 
most likely to delay repository· · · 
development, both because it provides 
an assured source of funding· and other 
significant institutional arrangements. 
and because it provides detailed 
procedures for maintaining progress, 
coordinating activities and rectifying 

. weaknesses. 
The Commmission believes that the 

milestones established by the Act are 
generally consistent with the schedules 

· presented by DOE iri the Waste . 
Confidence·proceeding·and that those 
milestones are generally reasonable. · 
Achievement of the scheduled first date 
of repository operation is further , 
supported by other provisions.of the Act 
which specify means for resolution of . 
issues most likely to delay repository 
completion. One of the earlier 
milestones-publication of DOE's general 
guidelines for the recommendation of 
sites for a repository-was about a·year 
behind schedule and the Commission > was concerned that thisdelay .could . 
result in corresponding delays in DOE's 
nomination of at least five sites for 
characterization work. However, DOE 
has indicated in its draft Mission Plan 
(April, 1984) that the subsequent 
milestones have been scheduled to 
. provide completion. of the first · 
repository by 1998 .. The Commission . -
believes that the timely attainment of a 
repository does not require DOE's . 
program schedule to adhere strictly to 
the milestones set out in the NWPA over 
the approximately 15 year duration of 
th·e repository development prQgram. 
Delays in some milestones as well as 
advances in others can be expected. 
. The Commission has no evidence that 
delays of a year or so in meeting any of 
the milestones set forth in the NWPA 
Y,'.OUld delay .the repository ayailabi!ity 
date by more tha.n a few years beyond 
the 1998 date specified in the NWPA. 
The.Commission found reasonable. 
assurance t.ha.t a repository would be 
available by 2007-09, a decade later . 
than that specified in the NWPA. and a 
date which allows for considerable . 
slippage in the. DOE schedule. The Act 
also. requires that any Federal agency . 
that determines that. it cannot comply 
with the repository development 
schedi.ile in. the Act must ·notify both the 
Secretary of Energy, and Congress, . 
provide reasons 'for its inability to meet 
the deadlines, and submit . 

.· recommendations for ~itigatjng the.:. 
delay. The Commission notes that.the 
Act also clarifies how the requireinerits 
of the National Environmental Policy · 
Act are to be met. These provisions of 
the Act, as well as the provisions for . 
research, development and · 
demonstration efforts regarding waste 
disposal, increase the prospects for 
having the first respository in operation 
not later th~ the first few years of the 
next century. 

The ·repository development schedu.le 
may have to accommodate such 
contin[.1?ncies as vetoes of proposed· .· 
repository sites, prolonged public · 
hearings, protracted litigation, possible 
projectreorientation, or delay in 
promulgation of siting guideline's, The . 
schedule now incorporated into the· Act 
allows substantial time for these . · 
possibilities. 

2. Discussion of the Safety of Dry . . 
Storage · 

A. Summary of Comments · 
DOE believed that the availability cif 
~ storage techniques provides flll't~er 
reasonable assurance. of tpe ability to. 

. safely store nuclear wastes at. lea~.t. 30'. 
years beyond the expiration of .. reac~or 

··operating licenses. DOE. stated that the 
. citations quoted in the Commission·s . 
rationale are reliable and repres(;intative 

. of the literature in the area, and that the 
Commission's technicaljudgmenfon dry 
storage conforms w.ith DOE's experi.fiince 
and is accurate and correct (DOE, p. lQ). 

· The Consolidated Industry Group also' 
stated that the pertinent points irdhe . 
Commission's discussion app,ear to be. 
adequately supported with appropriate 
references (Industry, pp. 10, ll).' . . • 

In further .support of the safety of dry 
storage, DOE cited the following:. 
-Extensive worJd-wide experience 

shows that dry.fuel handling and . 
storage is safe and efficient. lrr!!,diated 
fuel has been handled, shipped, .and 
safely stored·under dry conditions .' 
since the.mi.d-1940's. All types of. 
irradiated fuel have been handled dry 
at hot cells, where a variety of 
phenomena have been obsen,ed in 
detail. The passive na!ure of most dry 
storage concepts contributes to the 
·safety of interim storage by not 
requiring active cooling systems 

· involving.moving parts (DOE, p. 16). 
-Regarding specific experience, DOE 
·. stated that a reactor fuel has been · 

successfully stored in dry vaul~s . 
licensed under Part 50 at the Hallam 
sodium-cooled graphite research 
reactor in Nebraska and the Fort St. 
Vrain HTGR prototype facility in. 
Colorado. In addition, dry storage of 
zircaloy-clad fuel has b_een , . 
successfully conducted in drywells. 
and in'air-cooled va.ults at,DOE's 
Nevada l'est Site. There is favorable 
foreign experience with dry storage. at 
Wylfa, Wales in Greet Britain, at . 
Whitesell in Canada, in the Federa.l 
Republic of Germany, in France where 
vault dry storage of vitrified waste is 
routine, and in Japan, where a dry 
storage vault has been recently 
constructed (DOE. p. 17) .. 

-To date, all dry storage tests have 
indicated ·satisfactory s~orag.e of 
zircaloy-clad fuel without cladding 
failure over the temperature range (!f 
100 degrees C to 570 degrees C, in 
inert atmospheres. Existing data 

:which support the conclusion that 
spent fuel can be stored safely in an 
inert atmosphere for at least 30 years 
is being augmented by additional 
ongoing research (DOE, pp. 17, 18). 

None of the cons~lidated groups of. 
participants offered cominerits which 
were critical of the Commission's 
discussion of the safety of c1ry· storage, 

B. NRC Response 

The Commission is confident that dry 
storage jnstallatiOl),S can provide 
continued safe storage ofspent fuel at. 
re·actor sites for at least 30 years after 
expire ti.on of the' reactor· operating · 
licenses. · 

3. Listof Responclehts 

Consolidated Participants as 
Respondenti to tlie Commission's Waste 
Confid.ence Decision · 

1. Department of Energy (DOE) 
2. Consolidated States . 

Representative 1 (States) 
3, Consolidated'Publiclnterest 

Representative 2 [CPIRJ 
4. Consolidated Industry 

Representative 3 (Industry) 

PART 1i:.Co11~mis~l~n Consideration ~f 
Additional Comments on Its Fourth . 
F"mding · · 

1, 'Introduction · 

On November 3,.1983, the Commission 
reopened the comment period in this . 
proceeding to receive comments on: (1) 

1The Conaolid~ted'Slales Group consists of the 
Attorney General of the State of New York, 
Minnesota (by its Attorney General and the 
Minnesota Pollutior{Contrnl Agency), Ohio, South 
Carolina and Wisconsin. The remaining participant, 
previously consolidated in the States Group have 
not joined in these i:ommentn. · 

21be Consolidated Public Interest Group la 
represented here by the Natural Resources Defense 
Council, Inc .. the New England Coelition on Nuclear 
Pollution, the Sie1Ta Club, the Environmental 
Coalition on Nuclear Power. Wisconsin's 
Environmental Decade, Mississippianu Against c 
Disposal, Safe Haven, Ltd., John O'Neill, Jr .. end ·' 
Marvin Lewie .. 

•Toe Consolidated Industry Group is represented 
by: American Institute of Chemical Engineers; -
American Nuclear Society; Association of 
Engineering Geologists; Atomic lnduntrial Forum: 
Bechtel National; Consumern Power; General 
Electric; Neighbo~ for the Environment: Scientists 
and Engineers for Secure Energy; Tennesoee Valley 
Authority; tl1e Utilitien Group (Niagara Mohawk 
Power Corporation, Omaha Public Power Diatrict, 
Power Authority of the State of New York. and 
Public Service Company of Indiana, Inc.); and the 
Utility Nuclear Waste Management Group-Edison 
Electric'lilstitute. In order to emphasize the 
independent naiure of its participation. the 
American Nuclear Society hae chosen to proceed , 
separately. ANS continues to protest its assignment 
to the Consolidated Industry Group and has 'offered 
separate comments on the Commission'• Waste' 
Confidence decision. Since only the consolidated 
groups of participants were Invited to comment on 
the proposed decision, the ANS'• separate -
comments are not discussed here. Further. TV A. eo 
a Federal asency, wishes to strese the independent 
nature of its paticipation. 
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The environmental aspects of its fourth 
findin~that it has reasonable 
assurance that. if necessary, spent fuel 
can be,stored without significant 
environmental effects for at least 30 
years. beyond the expiration of reactor 
operatilJg licens.es at reactor spent fuel 
storage basins,.or at either onsite·or 
offsite independent spent fuel storage 
installations: (2) the determination that 
there are no significant non-radiological 
consequences which could adversely 
affect the enyironment if spent fuel is 
stored beyo~d the e*piration of .. · 
operating licenses either at reactors'or 
at independ13nt spent fuel storage 
installations; and (3) 'implications of 
comments on items (1) and (.2) above for 
the proposed amendment to 10 CF8 Part 
51 (48 FR 50746) .... , . 

The Commission has considered those 
comments and, for the re'asons 
discussed below, finds no reason to 
substantively D1Qdify its fourth finding 
or other related aspects of ita decision in 
this proceeding. The1Commission has. 
however, made revisions in its fourth 
finding to clarify its original intent. 

Thirteen comments.were received. 
Seven commenters identified various 
reasons which they believed argued 
against the finding;''Six commentors 
supported the finding. 5 In addition to the 
issues on which the Commission 
specifically requested· comments, ~ome 
commentors raised additional issues 

' regarding the Commission's compliance 
~th the National Environmental Policy 
Ai;t (NEPA) •. 

2. Environmental Aspects of Extended 
Storose of Spent Fuel · 

· A. Radiological Consequences ofSpent 
., Fuel Storage 

· The Commisaion'.s p'roposed fourth 
finding stated: 
. The Commission finds reasonable · 
essurimce that, if necessary, spent fuefcan 
be stored safely without significant 
environmental effects for. at least 30 years 
beyond the expiration of reactor operatins 
licenses at reactor spent fuel storage basins, 
or et either onsite or offsite independent 
spent fuel storage installations. · 

The pubiic was invited.to submit 
additional comments on the ' 
·environmental aspects of this finding. 
. Those comments, and the Commission's 
responses to them; are set out below.' 

The State of Minnesota 
("Minnesota"), through its Attorney.' 
General, and the Sierra Club believ.e 
that an event at the spent fuel pool for 
Prairie Island Nuclear Generating 

• Department of Lew of the Stale of New York •. 
Mervin Lewis. Sierra Club, Safe Haven, Ltd.· 
Attorney General of the State of MinnellOta, 
Department of Justice of the Slate of Wisconsin and 
Natuml Resoun:ee Defenee Council. Inc.. · 

• Scientislll end Engineers for Secure Energy, Inc. 
· Amen.can Institute of Chemical Englneel'B, 

American Nuclear Society, Utility Nuclear WHte 
Management Cronp-Edison Electric Institute, and 
U.S. Department of Energy. , 

Statioil.("Prairie Island") indicates that 
irradiated spent fuel assemblies are 
degrading rapidly with time. In 
December 1981, during a fuel transfer 
operation at Prairie Island, the tpp 
nozzle assembly separated from the 
remainder of a,spent fuel assembly due 
to stress corrosion cracking of the spent 
fuel assembly while it was in the spent 
fuel pool. Minnesota and the Sierra Club 
acknowledge that this separation was . 
an isolated event; over 5,000 similar 
spent fuel assemblies have been moved 
successfully at other plants~ ,These 
commentors also acknowledge that 
television examination showed no · 
corros~on cracking of similarly designed 
fuel assemblies at other nuclear power 
plants: Zion, Trojan, Kewanee and Point 
Beach, They.also acknowledge that even 
though the water contaminant 
contributing to stress corrosion cracking 
has never been identified, the possibility 

· that it may have been sulfates has led. 
the·Commission to suggest that Prairie. 
Island monitor the sulfate.levels of its 
spent fuel pool. 

However, the Sierra Club contended 6 

that the NRC staff essentially ignored · 
the opii:iion of Mr. Earl J. Brown, an NRC 
enginee~. that sulfate contamination is a 
generic problem at Pressurized Water 
Reactors (PWRs). The Sierra Club also · 
believes that television inspection of 
spent fuel ·assemblies in spent fuel pools 
cannot reveal the initial signs of stress 
corrosion cracking. For these reasons, 
the Sierra Club and Minnesota believe 
that there is no assurance that spent fuel 
can be stored safely in spent fuel pools 
for 30 years after reactor shut down or 
for 60 years after irradiation; 

The NRC investigated the Prairie. 
Island event and found it to be ail 
isolated event without generic impact. 
The staff also concluded that if a fuel 
assembly were to drop due to tcip nozzle 
failures, such an event would not lead to 
a criticality,hazard in a spent fuel pool 
and that such an accident would result 
in radiati.on levels at the site boundary 
well within the limits in 10 CFR Part 100. 
The Nl{C Staff Assessment Report 
("SAR").and associated memoranda, 
although already publicly available in 
the Commission's Public Document 
Room. have been added to the docket of 
'this proceeding. That SAR concluded . 
that the.e,•ent was caused by 
iniergrariular stress-corrosion cracking 
due to an unidentified corrodant 
temporarily present in the spent fuel 
pool. 

I Sierra Club alllO stated that the sieff did ilol 
consider an Oak Ridee report {ORNL311M, Nov. 
11164) which identified water vapor es contributing 
to corrosion of the type of 11teel used In spent fuel 
assemblies. That report Im not germane to Bght 
water reactor fuel because It addressed the 
sensitization of stainlese steel in a high temperature 
11011 cooled reactor· environment. which i1 very 
different from the envil'lllllllent of a light water 
reactor. Refer to the discussion in Sec. lUA of the 
Appendix to the Commission's decioion. ' 

As for th![! Sierra Club's specific 
comments, the staff recognized that. 
sulfate contamination was suspected to 
have contributed to the corrosion and 
recommended that license.es · 
administratively control sulfate level 
concentrations in spent fuel pools. Such 
monitoring had been recommended by 
Mr. Brown as the only action that should 
be taken in response to the incident. 
Although Mr. Brown stated that in his 
opinion the event was a "potential" .. 
generic issue for PWRs, sul:>sequent staff 
investigation revealed,thaHhe event 
was an isolated incident. The,staff also 
considered the properties of the steel 
tised in the spent fuel assemblies arid' 
acknowledged.that they could have 
contributed to the event. However, the 
absence of any similar events for 5,000 
other spent fuel assemblies indicated· 
that the type of steel was not critical. 
Accordingly, the Commission finds no 
basis for reconsidering the Safety. 
Assessment Report's finding that'the 
Prairie Island event was an isolated 
incident and recommendation that 
sulfate control was an adequate 
respoi;ise, or for altering its conclusion· 
concerning the potential environmental 
impacts of stored spent fuel; 

Wisconsin, Safe Haven, Ltd. and 
NRDC contended that th'e environmental 
effects of extended spent fuel storage . 
are site specific and should be · . · . 
considered on a case-by-case basis. 7 

Safe Haven believes that the 
individuality of each plant and its· . 
environmental surroundings necessitate 
separate evaluations of extended· . · . 
storage of. spent fuel, but identified no 
site-specific factors which would result 
in significant environmental impacts. 
NRDC listed some site specific factors: 
geology, hydrology, seismicity, 
ecological factors and individual 
proposals for spent fuel manageml[!nt 
and storage. However, NRDC did not 
suggest how these factors could lead to 
significant site-specific environmental 
impai;ts that would preclude the 
Commission from making ·a generic 
finding. Similarly. Wisc.onsin listed as 
relevant factors proximity to population 
centers, highways, geologic faults, dams, 
flood plains or shorelines·affected by · 
erosion, but offered no suggestion of 
how these factors could affect the· ' 
Commission's generic detennination. 
For example, there has been no 
discussion of why the Commission's: 
seismic·design requirements, though site 
specific. are not generically adequate to 
assure that spent fuel can be stored for 

'Safe Haven also suggested that a full 
environmental and eafety review should accompen:i
eny utility"• proposed plans submitted pursuant to 
10 CFR 50 (!I S0.54(ae)J for eitlended storage ofspent 
fuel. The Commission will treat its n!view of any , 
such utility propose! in "ccordence with the 
established procedures for considering any 
application for a license amendment. 
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up to 30 more years in a spent fuel pool 
designed to withstand the largest 
expected earthquake at each reactor 
site. Mr. Marvin Lewis contended that 
the fourth finding haq no ba11is because 
the Commission had little or no 
experience with storing spent fuel for 30 
years or with storing fuel that could be 
up to 70 years old. Mr. Lewis also 
asserted that the pyrophoricity of the 
zircaloy tubes containing spent fuel for 
30 years presents and unknown fire 
danger. This comment is based on a 
Pl'.ivate communication to Mr. Lewis 
i'egardiI!g the condition of the spent fuel 
at Three Mile Islanl:l, Unit 2. By the 
terms of that letter, any fire danger 
associateq with pyrophoricity of 
zircaloy arises from the accident 
conditions at 'fMI-2. NRC has . 

. previously studied the effects of loss of 
· water from pools on the temperature of 

stored spent fuel (NUREG/CR--0649, 
"Spent Fuel Heatup Following Loss of 
Water During Storage" [March, 1979]). 
While this study noted that oxidation 
could become self-sustaining for 
temperatures in the neighborhood of 
850-950" C (NUREG/CR-0649, page 13), 
the study shows that such oxidation can 
only occur for extreme temperature 
conditions and for spent fuel that has 
been stored for a relatively brief storage 
period. In order for rapid oxidation to 
occur, the age of the spent fuel (30,000 
MWD/MT burnup) would have to be in 
th~ r,nge of less than 10 days to less 
than 'two years, depending on the 
density at which it Is stored (see page 
55, Figure 17 of NUREG/CR-0649). 
Moreover, one must assume a 
continuing oxygen supply adequate to 
sustain the oxidation. Any damaged 
spent fuel such as that from W.J-2, 
would be canned to avoid particulate 
loss and would have already aged 
several years. Neither the heatfoad 
leading to temperatures capable of 
initiating ra_pid oxidation nor the 
presence of an adequate supply of 
oxygen to sustain a pyrophoric reaction 
would seem to be present in any storage 
configuration or under conditions that 
would receive NRC approval. While it Is 
correct that ~pent fuel has not been 
stored for over 30 years, the record 
shows.that utilities have successfully 
stored spent fuel for over 20 years, and 
that there ere-no lm~wn physical 
processes-whlcli would indicate that it is 
Impractical to extrapolate tht:t 
experience to make predictions about 
the behavior of spent fuel for 70·yeers of 
storage. 

The UUllty Nuclear Waste 
Management Group-Edison Electric 
Institute and the U.S. Department'of 
Energy referred to several documents in 
the record which show that the 
relatively low energy content of spent 
fuel and the relatively benign static 
environment of spent fuel storage render 

insignificant the radiologic impacts 
arising from extended storage of spent 
fuel. As discussed in more detail below, 
these documents also show that there 
are no significant non-radiologic 
environmental impacts arising from such 
extended storage. Under these 
circumstances, the Commission finds 
that it has sufficient experience with 
spent fuel storage to predict spent fuel 
behavior during 10 years of storage and 
to find that such storage will not result 
in significant .environment effects. 

B. Non-Radiological Consequences of 
Spent Fuel Storage 

The Commission's fourth finding 
rested in part on the Commission's 
determination that there are no 
significant non-radiological 
consequences due to the extended 
storage of spent fuel which could 
adversely affect the environment. The 
public was invited to comment also on 
this finding and to provide a detailed 
discussion of any such environmental 
impacts. Mr. Marvin Lewis asserted that 
the continuous storage of spent fuel 
under water for 30 years or more 
requires unprecedented institutional 
guarantees. He also noted that there had 
beeri no consideration of financial, 
economic and security implications of 
storage for 30 9r more years. Mr. Lewis 
did not expand upon these assertions to 
explain how.they would result in 
significant non-radiological . 
environmental consequences. In any 
event, the more than twenty years of 
experience with storing spent fuel 
demonstrates that storage of spent fuel 
for 30 years or more does not require 
unprecedented institutional guarantees 
or raise unique questions regarding 
finances, economics or. the sl:!curity of 
·extended spent fuel storage. Further, the 
Commission will require all reactor 
licensees, 5 years before expiration of 
their operating license to provide a plan 
for managing the spent fuel prior to 
disposal. Moreover, the record 
documents referred to by UNWMG-EEI, 
DOE and AIF show that there are no 
significant non-radiolosical 
environmental impacts associated with 
the extended storage of spent fuels. The 
amount of heat given off by spent fuel 
decreases with time as th.e fuel ages and 
decays radioactively. No additional land 
needs to be devoted to storage facilities 
because reactor sites have adequate 
space for additions.I spent fuel pools or 
dry storage Installations. The additional 
energy and water needed. to maintain 
spent fuel storage Is also 
environmentally lnsignlfica~. No 
commenter has challenged tliene 
assessments of environmental Impacts 
end the Commission has no reason to 
question their validity. Under these 
circWJJstances, the Commission has no 
reason to reassess its prior 

determination that extended storage of 
spent fuel will present no significant, 
non-radiological consequences which . 
could adversely affect the environinerit. 

3. Commission Compliance With NEPA 
Several participants challenged the 

Commission's compliance with NEPA. 
The States of New York e"New York") 
and Wisconsin contend that since its 
inception, this proceeding has focused 
on the availability and safety of spent 
fuel storage, and has been conducted 
outside the scope of NEPA. New York 
supports this contention with the 
following quote from 'the First 
Prehearing Conferance Order (February 
l, 1980): 

This rulemaking proceeding does not 
involve a m.ajor federal action having a 
significant impact on the environment, and 
consequently an environmental impact 
statement is not required by NEPA ••• 

New York asserts that this statement 
caused the participants not to consider 
NEPA in their filings. Accordingly, New 
York believes that the Commission 
cannot now transform the Waste 
Confidence Proceeding into a NEPA 
proceeding. In New York's view;joined 
by the Natural Resources Defense . 
Council, Inc. ("NEDC"), NEPA requirec;l 
the Commission to prepare an . 
environmental impact statement ("EIS") 
or environmental assessment to · 
consider the environmental Impacts of 
spent-fuel storage at reactor sites · · 
beyond the expiration dates of reactor 
licenses. The Utility Nuclear Waste 
Management Group-Edison Electric .. 
Institute ("UNWMG-EEI") believea that 
it has been clear from the outset of this 
proceeding that the Commission · 
iritended to develop environmental. 
reg,.•.lations appropriate to the issues 
considered here .. UNWMG-EEI cites. 
several factors in_ support of its position: 
(1) this proceeding was the direct 
outgrowth of a NEPA case, Minnesota v. 
NRC, 802 F.id 412.(D.C. Cir. 1979); (2) 
the Notice of Proposed Rulemaking , . 
explicitly stated a Commission intent t9 
deal with environmental aspects of · 
spent fuel storage: (3) the proceeding · 
was docketed under Part 51, the. 
Commission's regulations lmplementin11 
NEPA: (4) tlie Commission stated that it 
would draw on the record.of the 
rulemaking on envb,onmental impactof 
the nuclear fuel cycle (Table S-S)·and · 
included in the NRC Data Bank for this. 
proceeding sources of'lnformatlon on 
the environmental impact11 of spent fuel 
storage; and (5) several participants 
included in their statements Information 
pertaining to the environmental impacts 
of epent fuel storage. · · 

The Commission believes that from 
the very beginning of this proceeding, 
participants weraon notice thar 
environmental aspects of spent fuel 
storage were under consideration. The 
notice initiating this proceeding stated, 
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in pertinent part: 

If the Commission finds reasonable 
assurance that aefe, off~slte disposal for 
radioactive wastes from licensed facilities 
will be available prior to expiration of the 
facilities' licensee, It will promillpte a final 
rille providiD8 that the environmental and 
tJafety implications of continued on-site 
storage after the te,.,,,ination'of licenses need 
not be considered in individual licensing 
proceed!IJ8s. In the event the Commission 
determines that on-site storage after license 
expiration may be ·necessary or appropriate, 
ii will Issue a proposed rule providing how 
that question will be addressed. 
• * . • : • • 

Based on the materiel received in this 
proceed!IJ8 end on any other relevant 
information properly available to It. .the 
Commission will publish a proposed or fmal 
rille In the Federal Register. Any such final 
rille will be effective thirty days after 
publicadon. 
44FR 61372. 61273-61374 (1979). (Emphasis 
supplied), 

It' ie clear from this notice that if the 
Co.mmission found that onsit.e storage 
after termination of reactor operating 
licenses would be necessary or 
appropriate, then it would propose a. 
rule for dealing with the question of 
environmental and safety implications 
of continued onsite storage. New York-"s 
reference ·to the statement in the First 
Prehearing Conference Order is. 
inapposite. That statement addressed 
the iasue of whether a decision in this 
pro~eeding would be a proposal for 
major federal action having significant 
impact on the environment so as to . 
require an EIS. The Presiding Officer 
found that the decision itself would not 
require an EIS. His decisio1,1 in no way 
implied a change in the scope of the 
proceeding es announced in the notice 
initiating u. · · 

There is also nothing about the 
Commission's fourth finding which 
requires an EIS. Neither New York nor 
NRDC has explained how. this finding is 
a major federal action having a 
significant impact on the human 
environment. The finding provides a 
basis for a rule that provides .that 
environmental impacts from extended 
storage of spent fuel are so insignificant 
as not to be required to be included in 
an impact statement. The validity of 
such e rule depends on the procedures 
used to.promulgate it and,the record 
supporting it. An EIS is not required . 
because such a rule itself has no 
environmental impacts, significant or 
otherwise. 9To require en EIS here 
would be essentially to require an EIS to 
show that no EIS is required. Clearly 
such a result would be incorrect; 
Accordingly, the Commission finds that 
NEPA does not require an EIS to support · 
the fourth finding. 

I See. for example, Natural /lesou'rr:es Defense 
Council, Inc., v. U.S. Nuclear /legulatory 
CommiD6ion, 5'7 F.2d 833, 653, n. 57 (D.C. Cir. 1978}, 
reversed on-other srounds, sub nom. Vermont 
Yankee Nuclear Power Corp. v. NIIC. 435 U.S. 519 
(11178). 

4. List of Respondents · 

Respondents to the Commission's 
November 3, 1983 Order (48 ~ 50748) 
To Reopen the Period for IJmited 
Comment on the Environmental Aspects 
of the Commission's Fourth· F'uiding in 
the Waste Confidence Proceeding 

.1. Attorney General of the State of 
New York (N.Y.) 

2. Marvin Lewis (Lewis) 
3. Sierra Club Radioactive Waste 

'Campaign (Sierra) 
4, Scientists and Engineers for Secure 
· Energy, Inc. (SE2J 

5. Safe Haven. Ltd. (S.H.) 
6. American Institute of Chemical 

Engineers (AICE) 
7. Atomic Industrial Forum, Inc. (AIF) 
6. Utility Nuclear Waste Management 

Groul>"'.-Edison Electric Institute . 
(UNWMG-EEI) 

9. Natural Resources Defense Council, 
Inc. (NRDCJ 

10. At~omey General of the State of 
Wisconsin (Wis.) 

11. U.S. Department of Energy. (DOE) 
12. American Nuc;lear Society (ANS) 
13. Attorney Ge~ei:al of the State of 

Minnesota (Minn.) 

Appendix.....:Rationale for Cominiasion· 
Findings in the Matter of, the Waste 
Confide~ce Proceeding 
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D. Summary of Views on the Technical 
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in a Timely Fashion 
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Packages and Engineered Barriers 

B. Institutional Uncertainties 
1. Measures for Dealing with Federal
State-Local Concerns 
2. Continuity of the Management of the 
Waste Program 
3. Continued Funding of the Nuclear 
Waste Management Program 
4. DOE's Schedule for Repository, 
Development 

2.3 Third Commission Finding 
2.4 Fo.urth Commission Finding 

A. Long-Term Integrity of Spent Fuel Under 
Weter Pool Storage Conditions 

B. Structure and Component Safety for 
· Extended Facility Operation for Storage 

of Spent Fuel in Waler Pools 
C. Safety of Dry Storage of Spent Fuel 
D. Potential Risks of Accidents and Acts of 

Sabotage of Spent Fuel Storage Facilities 
E. Summary 

2.5: Fifth Commission Finding 
Reference Notation 

1.0 Introduction 

The rationale for the five 'commission 
findings resulting from the Waste 
Confidence proceeding is summarized 
below; This rationale is based 
principally on the record of the 
proceeding 'which includes participants' · 
position statements, cross-statements, 
pre-hearing and oral statements (in the 
discussion below, the particip~nts are. 
identified by the citations defined· in _the 
Reference.Notation at tlte end of this .· 
document). The Commission also.relied 
on the provisions of the Nuclear Waste 
Policy Act of1982.(NWPAj, and other 
substantive.material not originally · 
included in the rec·ord relating to the. 
discussion of the safety of dry storage of 
spent nuclear fuel in the Commission!s . 
Fourth Finding; the NWPA.and the dry 
storage material have now been .. 
incorporated into the record along with 
the relevant comments of participants in 
1'tis proceeding •. 

The Commission notes that two 
relevant developments have occurred 
subsequent to the.closing of the rec;ord 
in the Waste Confidence proceeding. 
They are the publication of DOE's draft 
Mission.Plan for the Civilian . . 
Radioactive Waste Management 
Program (April, 1984) and the · · 
'commission's concurrence.in DOE's 
General Guidelines for-Recommendation 
of Sites for Nuclear Waste Repositories 
(July-3. 1984). These developments are a
matter of public record, and in the case 
of the Commission's concurrence was 
the conclusion of a separate puj)Jic · · 
proceeding. The Commission has 
considered the effects of these 
developments on its previously 
announced decision in this proceeding· 
and determined that these developments 
do not substantially modify the 
Commission's previous conclusions. 

2.0 . Rationale for C:~mmission Fmdinp 

2.1 First Commission Finding 
The Commission finds reasonable. 

assurance that safe disposal of 
radioactive waste and spent fuel-in a 
mined geologic repository is technically 
feasible. · · · . · · · · 

The Commission finds that safe 
disposal of high-level radioactive. waste 
and spent fuel is technically possible 
end that it Is achievable using existing .· 
technology. Although a repository has 
not yet been constructed and it11 safety. 
and environmenfal acceptability 
demonstrated. no fundamental 
breakthrough in science or technology is · 
needed to implement a successful waste , 
disposal program. Those participants 
who questioned the aveilablity of a 
repository did not contend that 
fundamental scientific breakthroughs 
were required, but questioned whether 
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technical problems could be resolved iJt 
a timely manner. The record supports 
the conclusion that the safe disposal of 
high level radioactive waste and spent 
nuclear fuel from licensed facilities can 
be accomplished. 

The Department of Energy's (DOE) 
position is that disposal in mined 
geologic repositories can meet the goal 
of providing safe and effective isolation 
of radionuclides from the environment 
(DOE PHS pp. 2, 4; Tr. p. 11}. A number 
of participants stated that waste 
containment and isolation from the 
biosphere are scientifically feasible 
(USGS PS p. 4: NRDC PS p. 9; UNWMG
EEI PS, Doc. 1 p. 22, Doc. ll p. ll--6; 
Consolidated Industry Group Tr. p. 16; 
Consolidated States Group Tr. p. 96). 
This view is consistent with the 
conclusions of the Report to the 
American Physical Society by the Study 
Group on Nuclear Fuel Cycles and · 
Waste Management (Rev. Mod. Phys .. 
Vol. 50, No.1, Pt. II, p. S6, Ja.n; 1980) and 
the Report to the President of the 
lnterogency Review Group on Nuclear 
Waste Management (Final Report. 
March, 1979, p. 38). . . 

The conclusion that safe radioactive 
waste disposal is technically feas~ble is 
based on consideration of the basic 
features ofrepository d_esign and the 
problems to be solved in developing the 
final design. A mined geologic 
repository for disposal of high-level . 
radioactive waste, as developed durmg 
the past three decades, will be based on 
application of the ~ulti-~arrier app~oach 
for isolation of rad1onuchdes. The high
level radioactive waste or spent fuel is 
to be contained in a sealed package and 
any leakage from the package is to be 
retarded from migrating to the biosphere 
by engineered barri~rs. These . . 
engineered barriers mclude backfillmg 
and s~ling of the drifts and shafts of 
the mined repository. We believe that 
the isolation capability and long-term 
stability of the geologic setting provide a 
final barrier to migration to the 
biosphere. . . 

The selection of a suitable geologic 
setting is one of the key technical 
problems which DOE must solve. Other 
problems include development of waste 
packages that can contain the waste 
until the fission product hazard is 
greatly reduced and engineered barriers 
that can effectively retard migration of 
radionuclide& out of the repository. The 
Commission recognizes that these three 
problems are not only the ones which 
DOE's program must solve, but they are 
critical components of the multi-barrier 
approach for nuclear waste isolation. 
Much of the discussion in this 
proceeding has focused on these 
problems. We have reviewed each of 
these issues and have concluded that 
they do not present an insoluble 
problem which will prevent safe 
disposal of radioactive waste.and spent 

fuel. 

A. The Identification of Acceptable Sites 
There is general agreement among the 

participants that the period during 
which the wastes must be isolated from 
the biosphere is at least several millenia 
and that such prolonged isolation can be 
achieved in a deep mined respository 
provided the geologic setting is suitable. 
The geologic setting is the "final" 
isolating barrier. If the waste package. 
and engineered barriers fail to perform 
as expected, the geologic barrier must 
prevent harmful quantities of •. 
radioactive materials from entermg the 
human environment. 

The Commission believes that 
technically acceptable sites exist and 
can be identified. In many locations-in 
the continental United States there are 
geologic media potentially sll:itable fo~ a 
waste repository. These media occur m 
large. relatively homogeneous and 
unfaulted formations and have 
properties [e.g., mechanical st~ength .. 
thermal stability, impermeability to 
water which qualify them as potential 
host rocks for radioactive wastes. The 
potential host rocks include. those being 
investigated by DOE-that 1s, domed 
salt, bedded salt, tuff, basalt, granite, 
and shale (DOE PS pp. 11-70 to 11-80.). 
Thousands of squa~e miles of the United 
States are underlain with formations 
containing extensive masses of such 
potential host rocks. Moreover, more 
than one-half of the United States is 
underlain with rock that has been stable 
against significant deformation and 
disruption for over ten million years. 
The potential sites being in.vestigate~ by 
DOE are in regions of relative tectoruc . 
stability [USGS PS pp. 19, 23, 24, 25, 26, 
28; Tr. p. 236). 

Host rock suitability and formation 
stability are not the only relevant 
technical factors to be considered in 
repository site selection. Geohydrologic 
conditions-particularly the absence of 
significant groundwater flow from the 
repository to the biosphere-must be 
favorable !or effective isolation of the 
wastes (USGS PS p. 11). DOE's 
investigations reveal that the hydrologic 
characteristics of a major portion of the 
sites underlain with stable formations of 
potential host rock appear to be suitable 
for repository location (Tr. p. 236; DOE 
PS p. 11-77). 

These general conclusions about the 
extent of potential repository sites are 
based on the results of DOE's site 
exploration program [DOE PS Appendix 
BJ and the extensive body of earth- · 
sciences information available at the · 
United States Geological Survey-the 
Federal agency principally concerned 
with earth-sciences issues and, under a 
DOE-USGS Memorandum of 
Understanding, a primary source of 
geologic, hydrologic and mineral 
resource data for the National Waste 

Terminal Storage program (USGS PS p. 2 
and Appendix A: DOE PS p. 111--44). 

DOE's site exploration efforts are · 
focused on four host rocks (domed salt, 
bedded salt, basalt, and tuff) in six ' · · 
regions (Gulf Interior, Paradox Basin, 
Permian Basin, Salina Basin, DOE 
Hanford Site, DOE Nevada Test Site) 
(DOE PS Appendix BJ. Although 
investigations of granite sites in the U.S. 
have been limited, DOE is developing 
data on the potential of granite as a host 
rock in collaboration with foreign >- investigators. A Swedish~American · 
cooperative program [DOE's Lawrence 
Berkeley Laboratory is the U.S. principal 
in the program) has involved a series of' 
in situ tests in a granite formation 
conducted at the Stripa mine in Sweden. 
The investigations included 
determinations of thermally induced 
stresses and deformations in the granite· 
rock mass. Another cooperative study at 
Studsvik in Sweden involved 
experiments in nuclide migration in 
fractured subsur~a-ce crystalline rocks 
(DOE PS p. 11-258). 

Some participants objected to the fact 
that most of DOE's site exploration . 
involved federally-owned or -controlled 
areas, arguing that this would result in 
ignoring sites that were technically 
better (NRDC PS p. 17; Tr. p. 206). This 
objection, apparently based on the · .. 
assumption that Federal lands 
investigated were limited in area and 
geologic diversity, is not supported by 
the record. The Federal lands being 
investigated by DOE are extensive and 
geologically diverse; moreover, they are 
more readily accessible to DOE and 
some of them, such as Nevada Test Site, 
have been previously subjected to 
extensive geologic assessment. These 
latter factors are significant advantages 
(DOE PS Appendix B; UNWMG-EEI CS 
p. IV. B-4). Although, as the Unite4 
States Geological Survey pointed out, 
there may be advantages from a purely 
earth-science viewpoint in examining all 
parts of the country for their potential as 
repositories, time and resource . 
limitations require that site exploration 
efforts be concentrated in limited · 
regions fairly early so that detailed site
specific characterization efforts can be 
undertaken in a timely way (USGS PS p. 
17). 

A specific site has not yet been 
identified as technically acceptable, and 
investigations of potential sites have ' 
shown some to be unsuitable. This does 
not necessarily mean that DOE's site 
selection program will be unsuccessful 
in identifying technically acceptable 
sites. The elimination of some sites is to 
be expected in a pursu~t of the site ·. 
selection program and 1s not, as some 
participants implied, an indicatio_n that 
suitable sites cannot ultimately be 
found. 

Although the record of this proceeding 
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does not show that DOE has progreseed 
far enough in site characterization to 
confimi the existence of an acceptable 
site, the record does indicate that DOE's 
site characterization and selection 
program is tecl;mically sound.'The data 
obtained in ·each stage of the screening 
proce11 are analyzed and· compared 
against criteria that must be satisfied for 
adequate performance of the total 
isolation system. DOE's program is 
providing information on site 
characteristics at a sufficiently large . 

, number and va!!ety "of sites and geologic 
media to support the expectation that 
one or more technically acceptable sites 
will be identified (DOE PS pp. m.a to 
W-24; CS p. D-140). As discussed above, 
DOE's site screening efforts have 
concentrated on a diverse set of. 
potentially suitable geologic media and 
are directed to an examination of large 
areas of the country on both federally
owned and non-federal lands (USGS PS 
p.17)~ . 

The technology for site identification 
la particularly well.advanced 
(UNWMG-EEI PS p. ill-A-b79). The 
record describes numerous site 
characterization techniques, both. 
remote sen.sing and in-situ, which are 
being used to evaluate sites (DOE PS pp. 
D-84 to ~1oa). The location and · 
demonstration of acceptability of 
repository sites are problems which can 
be. solved by the investigative and 
analytical methods now available (AEG 
PS p. 1). Site selection criteria are being 
refined (DOE PS pp. ll-80 to D-83: 48 FR 
5671; February 7, 1983) and the 
technology exists for site 
characterization (DOE PS pp. D-84 to II-
1oa). Areas have been found where most 
natural geologic IUld hy~ologic 
procesees operate at rates favorable to 
long-term containment in a mined 
repository (DOE PS p. D-128: 
Consolidated Industry Group PHS p. 9). 

The Commission recognizes that there 
are gaps in the current state of 
fmowledge about potential repository 
sites and geologic media, and about 
geochemical processes which affect 
radionuclide migration (e.g;, CEC PS pp. 
17, 54: NRDC PS pp. 18, 50, 64; NY pp. 38. 
80; USGS CS pp. 5, 8). The gaps incl~de 
a lack of a detailed understanding of 

. such relevant procesees as sorption of 
radionuclide-bearing molecules by the 

. geologic media, leaching of the wastes . 
by groundwater, and radionuclide 
migration through subsurface 
formations. Some participants contend 
that the~ gaps and uncertainties in· 
knowledge make it difficult to predict on 
the basis of any effort less than a . 
detailed on-site investigation whether a 
candidate repository site will be 
technically suitable (e,g., NRDC PS pp. 
1& 50, 53; ECNP PS pp. 3, 4; NECNP PS 
pp. 20, 21, ·ZZ). 

The Commission recognizes that 

detailed site characterization is 
neceseary to confirm that a proposed 
site is indeed suitable. The Commiseion 
does not: believe, however, that all 
uncertainties must be resolved as a pre
condition to repository development; 
The performance of a repository may be 
bounded by using conservative values .. 
for controlling parameters,. such as . 
waste form s~M>!lity, ground water 
travel time and retardation of · 
radionuclidee. Furthermore. bounding 
analyses can be useful to take residual 
gaps in knowledge and uncertainties 
into account. If it can be established that 
a-repository can perform its isohJtion 
function using estabUshed, conservative 
values for the controlling parameters, 
then it is not necessary to resolve 
uncertainties in the range of value these 
parameters may exhibit (DOE CS pp. 11-
83, ll-84, D-130, ill-9, ill-12). 

The statements of those participants 
who are pessimistic about timely 
accomplishment of disposal tend to 
·assign equal importance to all areas of 
uncertainty. Hence, they contain few 
attempts to as11ess the consequences of 
gaps in knowledge or to project the 
benefits of expected results from 
ongoing research and development 
efforts; It is the Commission's belief that 
the waste isolation system elements are 
adequately understood so that major 
unforeseen surprises in results of 
research. and development are highly 
unlikely. This view is supported by 
USGS (USGS CS pp. 1-Z) .. 

A further concern of some 
participants is that, even if DOE were to 
identify a potentially acceptable 
repository site, the in-situ testing 
required.to determine acceptability 
would breach the integrity of the 
candidate.site (NY PS pp. 59, 63-115). If, 
for example, boreholes .essential to · 
characterize a potential site result in 
penetration of aquifers which are not 
amenable to effective sealing, this might 
make the site unacceptable (DOE PS pp. 
11-161 to II-164). However, no 
persuasive evidence was presented in 
the record to support the position that 
in-situ tests for site characterization 
work are likely to compromise the 
integrity of candidate sites. The 
Commission believes that in-situ tests 
can be successfully accomplished 
without adversely affecting site integrity 
for the following reasons. Many non~ 
destructive re.mote sensing methods are 
available for determining site 
characteristics. Further, boreholes can 
be located in shafts or pillars of the · 
future repository to minimize the 
possibility of leakage through them. 

As discussed later, borehole sealing 
methods are expected to be adequate. 
The number of boreholes necessary to 
adequately characterize a site can be 
minimized by careful planning and·by 
use of remote sensing methods in 

conjunction with the drilling program 
(DOE PS pp. 11-84 to 11-103, II-181), 
Finally, the Commission believes that if 
a.site is found to be sufficiently 
sensitive to ·the testing program so that 
its integrity would be destroyed. then 
that site would necessarily be found 
unacceptable. 

In summary, the Commissiog believes 
that technically acceptable sites for 
disposal of radioactive waste and spent 
fuel exist and .can be found. There are a 
number of suitable host rock type to 
select .from; many areas are underlain 
with massive, stable formations 
containing these host rocks; the areas 
being investigated by DOE contain such 
rock formations: and the uncertainties -in 
knowledge of the earth and material 
sciences relevant to the identification of 
an acceptable repository-site are not 
fundamental uncertainties that would 
prevent the identification of technically 
acceptable sites. Further, in7situ testing· 
required to characterize a candidate site 
would not necessarily compromise its 
integrity. 

B, The Development of Effective Waste 
Packages 

~. Waste Package Considerations. An 
important technical aspect of safe waste 
disposal is to assure that the waste form 
and the balance of the waste package, 
in~luding the primary container and·· 
ancillary enclosures, are capable of 
containing the radioactivity for a tline 
sufficient for the hazard from fission
product activity to be significantly 
reduced (e.g., DOE PS p. D-8). Decay 
heat. groundwater and nuclear radiation 
could cause the waste package 
components to interact with each other 
or with the host rock materials in such a 
way as to degrade the ability 9f the 
package to contain the radionuclides. 
These items are discussed below. · 

· To assure long-tenn containment. 
DOE's conceptual design of a waste 
package is based on a defense-in-depth 
approach and involves a number of 
components including spent fuel, 
stabilizer (or filler), waste canister, 
overpack, and an emplacement.hole 
sleeve. The stabilizer is intended to 
improve heat transfer from the spent 
fuel, to. provide mechanical resistance to 
poBBible 'canister collapse caused by 
lithostatic pressure, and to act as a 
corrosion-resistant barrier between the 
spent fuel and the canister. Selection of 
canister overpack ·and emplacement.. · 
hole sleeve·materials will be based on 
test& of their chemical and physical 
integrity.at various temperatures and· 
levels of radiation and under various· 
conditions of groundwater chemistry, as 
well as tests of their compatibility with 
each other and with the' host rock 
materials under repository conditionsr 
The canister, overpack. and sleeve 
should constitute relatively 
fmpermeable elements of the waste 
package. A variety of candidate . 
materials is being considered for these 
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elements. The various waste package 
components are to be combined in a: 
conservative design that will 
compensate for the overall technical 
~certainties in.containment capability. 
The requirement fen- retrievability during 
some specified period after 
emplacement places conditions (e.g., 
ruggedness) on waste package design 
which are added factors to be 
considered.in its development (DOE PS 
p. 11-129 to 11-:-152, 11-282). 

. It is apparent from the fqregoing that 
the development of an effective waste 
package depends on obtaining 
engineering data·on those materials that 
appear to be promising candidates for 
package components. DOE is studying 
over 28 candidate materials for canisters 
and overpack (DOE PS p. 11-143). The 
DOE evaluation program indicates that 
many of these materials are promising. 
For example, iron alloys have 
demonstrated long term durability (DOE 
PS p. 11-144, Reference 383), and 
titanium alloys and riickel alloys show 
high resistance to corrosion (DOE PS p. 
Il-144, Refs. 315, 338, 342). Ceramics are 
resistant to chemical degradation and 
have many other desirable properties 
(DOE PS p. 11-145, Refs. 337, 347, 348 and 
349). Preli!Oinary analysis indicates that 
mild steel canisters with an appropriafe 
backfill material would be a feasible 
waste package for ·either a salt or hard 
rock repository. For m,ore demanding . 
requirements, such as brine 
applications, the alloys· of titanium, 
zirconium or nickel appear to represent 
alternate choices.(DOE PS p. 11-150, 
Refs. 337, 382). The DOE program also 
includes experimental studies of the 
release of radioiso~opes from spent fuel 
exposed to simulated repository . 
conditions (e.g., salt'brine and fresh 
water wi.th varying dissolved oxygen 
content). The studies are being 
conducted under temperature and 
pressure conditions that bound and 
exceed repository conditions (DOE PS 
pp. !J-139 to 11-141). · 

Not all participants were optimistic 
about waste package development. One 
participant asserted that.in spite of 
DOE's efforts to develop a package that 
would.remain inert and stable under 
repository conditions, none had yet been 
found and the DOE program would not 
succeed in finding one (NRDC PS p. 46). 
Other participants pointed to the limits 
of present knowledge, particularly about 
the leaching of radioisotopes from spent 
fuel in a groundwater environment, and 
concluded that it is not possible to select 
a waste form which will prevent 
radioisotopes from migrating to the 
biosphere (e.g., CEC PS p. 51). They also 
pointed out that chemical and physical 
properties of'spent fuel varied widely 
and depended on burnup, location 
within the reactor core, age, and 
phy~ical integrity; design of a system of 

barriers to accommodate this 
heterogeneity within the context of a 
given geohydrologic environment would 
be a major undertaking (NY PS p. 83). 

The Commission recognizes the 
difficulties which must be overcome in 
developing a suitable waste package. A 
large body of experimental data must be 
accumulated and applied to a variety of 
candidate arrangements of waste 
package components. Suitably 
conservative assumptions must be 
postulated to define the repository 
conditions. Data from experiments of 
relatively short duration have to be used 
to predict behavior for much longer 
periods. It is common practice in 
materials, research to perform short
duration experiments under physical or 
chemical ·conditions much more severe 
than those expected for the longer 
duration and, from known fundamental 
properties of the materials under 
investigation, to extrapolate the 
experimental data to predict long-term 
behavior. Conservatism can usually.be 
assured by making the experimental 
conditions sufficiently severe. · 

The complex composition of the 
mixture of radionuclides in fission. 
products and their basic chemical 
properties are known and have been the 
subject of investigation for more than 
three decades. The large body of 
published data on fission product 
chemistry and experience with fission 
product mixtures should provide 
considerable support for predicting the 
behavior of spent fuel and high-level 
radioactive waste in waste package 
designs. 1 The Commission, therefore, 
concludes that the chemical and 
physical properties of spent nuclear fuel 
and high-level radioactive waste can be 
sufficiently understood to permit the 
design of a suitable waste package. 

The Commission also concludes that 
the DOE program is capable of 
developing a suitable waste package 
which can be disposed of in a mined 
geologic respository. This conclusion is 
based upon the large number of 
candidate materials being considered by 
DOE, the detailed evaluation of these 
materials to be conducted as part of the 
DOE program and the results of DOE's 
preliminary analysis of candidate 
materials, as described above (see Sec. 
2.l(b)(l)). The Commission's conclusion 
that the development of a suitable waste 
package is technically feasible is also 
consistent with other material in the 
record. For example, a study sponsored 

• Published compilations of such· data. although 
not specifically included in the record of this 
proceeding, are well known to the nuclear science 
and engineering community. Examples are the three 
volumes of the National Nuclear Energy Series, 
"Radiological Studies: The Fission Products," by C. 
D. Coryell and N. Sugarman, McGraw-Hill, 1951: 
"Reactor Handbook," Second Edition, Vol. II, Fuel 
Reprocessing, edited by S.M. Stoller and R.B. 
Richards, lnterscience Publishers, Inc., New York, 
1961). 

by the National Academy of Sciences, 
(NAS) concluded that no 
insurmountable technical obstacles .. 
·were foreseen to preclude safe disposal 
of nuclear wastes in geologic formations 
(UNWMG-EEI PS Doc. 2 p. 11-6). The 
United States Geological Survey stated 
that a long-lived canister is within the 
capability of materials science 
technology to be achieved in the same 
time frame as repository. site 
identification, qualification and 
development (USGS PS p.11). The 
National Research Council, after 
reviewing the Swedish was·te disposal 
work (DOE PS p. Il-335 Ref; 380), 
concluded that the Swedish waste 
package could contain the radionuclides 
in spent fuel roda for hundreds of 
thousands of years (DOE CS p. ll-98). 

2. Effect of Reprocessing on Waste 
Form and Waste Package. The waste 
form itself (spent fuel or other high-level · 
waste} serves as the-first'barrier to 
radionuclide release· and thus · 
supplements th~ containment capability 
of the other components of the waste 
package.as well as the.repository's 
natural isolation.capability. Throughout 

~ this proceeding it has been assumed that 
the waste form ·would be spent fuel 
discharged from light water reactors, 
with mechanical disassembly for, 
volume reduction and packaging in a 
canister as the only potential · , 
modifications. The relevant properties of 
the spent fuel (irradiated uranium 
dioxide pellets and zircaloy cladding) 
are known. DOE's program has been 
directed toward providing data to 
determine the behavior of spent fuel as 
a waste package component under 
repository conditions. In its Position 
Statement DOE stated ,that the 
"representative case" to be considered 
in this proceeding is the disposal and 
storage of spent fuel from commercial 
reactors and that this does not foreclose 
"other approaches, such as the 
reprocessing of spent fuel and 
solidification of resultant nuclear 
wastes" (DOE PS p. 1-2). 

On August 27, 1981 the National· 
Resources ilefens.e Council filed. a 
Motion for Judgment requesting a 
prompt ruling that, on the basis of the 
present record, there is not reasonable 
assurance that off-site storage or 
disposal will be available by the year 
2007--09. NRDC stated. that. because the 
present Administration' had changed · 
Federal policy towards commercial 
reprocessing-of spent fuel (reprocessing 
was deferred "indefinitely" in April 1977 
by the previous Administration], the 
disposal of spent fuel would be contrary 
to the present Administration's policy, 
and thus spent fuel was no longer a 
valid "reference waste form" for this 

'The NRDC statement was based on DOE 
testimony before a Congressional committee. The 
President's Nuclear Policy Statement of October 8. 
1981 confirmed the DOE testimony. 
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proceeding. As a consequence, 
according to NRDC, DOE schedules and 
timetables, which were ba~ed on spent 
fuel storage and disposal. were 
irrelevant. The NRDC view was 
challenged by DOE as well as by seven 
participants representing utilities and 
the nuclear industry. The-Commission 
took note of the NRDC filings and the 
responsive filings by other participants, 
considering them part of the record, and 
in ils November 6, 1981 Second 
Prehearing Memorandum and Order 
asked the participants to address the · 
significance of commercial reprocessing 
to the Commission's decision in the 
waste confidence proceeding. In 
response, the participants addressed 
this change in government policy in their 
prehearing statements filed in December 
1981. 

In response to those who argued that 
the change of reprocessiIIg policy 
invalidated DOE's position, DOE stated 
that the program for development of the 
technology is not dependent on the .
waste form. Moreover, DOE pointed out 
lhat-the purpose of this proceeding-"to 
determine whether there is at least one 
safe method of disposal or storage for 
high-level radioactive waste" is not 
changed by this Administration's 
support of reprocessing of spent fuel 
(DOE PHS pp. 2-3). Some participants 
who agreed with DOE commented that 
spent fuel disposal involves greater 
difficulty than disposal of solidified 
reprocessing waste because of its higher 
radioactivity and less easily handled 
fol'U); in addition, they asserted that the 
removal of the uranium and most 
actinides by reprocessing would ease 
the requirements for safe--long-term 
storage and simplify the waste disposal 
problem [UNWMG-EEI PHS p. 16; SE2. 
PHS p. 4), Others contended that spent 
fuel is a ·more difficult waste form 
because heat dissipation and packaging 
problems involved in disposal appear to 
be more severe than in disposal of 
11olidified reprocessing waste {AIF PHS 
p.6; ANS PHS p. 5). 

The Commission recognizes that the 
proceeding hail been primarily 
concerned with storage and disposal of 
spent fuel. However, the Commission 
does not believe that the possibility of 
future reprocessing, and the potential' 
need to dispose of high-level radioactive 
waste resulting from reprocessing, 
significantly alters the technical 
feasibility or the schedule for developing 
a mined geologic repository and the 
design of its multiple barriers. 

With regard to technical feasibility, 
the effect of spent fuel taprocessing on 
the commercial radioactive waste 
disposal problem is not a new . 
consideration. The disposal of waste 
from reprocessing spent fuel has been 
studied for a longer time than the 
disposal of spent fuel. Until 1977, the 
commercial waste management program 

was directed primarily toward disposal 
of waste from spent fuel reprocessing, 
and those efforts have continued. A 
variety of waste forms has been studied 
(DOE PS pp. Il-153 to Il-160). Thus, 
considerable information is already 
available on the technical feasibility of 
developing a suitable waste form for 
reprocessed high-level radioactive 
waste. In fact, there is evidence that the 
disposal of reprocessed high-level w;:i.ste 
may pose fewer technical challenges 
than the disposal of spent fuel (Tr. p. 29). 
Moreover, commercial reprocessing of . 
spent fuel cannot be undertaken in this 
country in the absence of a full NRC 
licensing review. That review will . 
consider, among other things, the waste 
form to be produced by the reprocessing 
method and its implications for waste 
disposal Unless the Commission 
determines that commercial 
reprocessing and management of its 
products assure adequate protection to 
the public health and safety and the 
common defense and security, spent fuel 
will continue to be the predominant · 
commercial waste form available for 
disposal in a repository. 

With regard to the impact on DOE's 
repository schedule, the Commission 
recognizes that DOE's w1:1ste package 
development program will eventually be 
affected to some extent by the nature of 
the wallte form under development. 
However, the direction taken in 
research and evaluation of materials 
being conducted in the DOE program is 
expected to produce results which 
would be relevant to the waste package 
design, regardless of which waste form 
is used (DOE PS pp. II-141 to 11-152, CS 
pp. II-96·to II-100). Moreover, the choice 
of waste form will not significantly 
affect other elements of the DOE 
repository program. 'I'he storage and 
disposal of reprocessed waste would 
involve substantially the same problems 
as those being addressed for spentfuel, 
and a change in waste form would not 
alter the site-selection program or the 
program for development of suitable 
engineered barriers (DOE PHS p. 3). 
Thus, DOE's program is proceeding on a 
basis that would permit the disposal of 
either high-level waste or spent fuel. 
This approach is consistent with the 
recommendations of the Interagency 
Review Group in its March 1979 report 
to the President (IRG Final Report, p. 73) 
and with the direction in the Nuclear 
Waste Policy Act of 1982 (Sec. 
111(a)(2)). Finally. as noted above, any 
decision to permit the commercial · 
reprocessing of spent fuel will include 
consideration 'Of the reprocessed waste 
form and its implications for waste 
disposal. For these reasons, the 
Commission concludes that the 
possibility of commercial reprocessing • 
does not substantially alter the technical 
feasibility of, or the schedule for, 
developing a suitable waste package. 

The Commission concludes that the 
basic knowledge of spent fuel and high-
level waste and its behavior in a · 
repository environment, together with 
DOE's ongoing development and testing. 
program, are sufficient to provide · · 
assurance that a waste package ca~ be 
developed that will provide adequate 
containment until the potential hazard 
from the fission product activity is 
sufficiently reduced. 

C. The Development of Effective 
Engineered Barriers for Isolating Wastes 
From the Biosphere 

1. Backfill Materials. In DOE's 
conceptual design, one engineered 
barrier consists of backfill materials for 
filling voids between canister, overpack, 
sleeve and host rock. The materials are 
chosen to retard radionuclide migration. 
The task is to design and test barrier 
materials which will be effective for 
very long periods of time. Candidate 
materials include bentonite, zeolites, 
iron, calcium or magnesium oxide, 
tachyhydrite, anhydrite, apatite, peat, 
gyp.sum, alumina, carbon, calcium 
chloride, crushed host rock, and others 
(DOE PS p. 11-147). Host rock or other 
materials would also be used to backfill 
drifts and shafts within the repository. 

The California Department of 
Conservation (CDC) contends that 
repository shaft and borehole backfill 
material performance may be degraded 
as a result of increased temperature and 
other factors (CDC PS pp. 1~22). 
However, the expected temperature rise 
in the shaft backfill material will be only . 
about 10 Farenheit degrees, and will 
cause no significant degradation of the 
shaft backfill material (DOE, PS p. ll-347 
Ref. 527 NUREG/CR 0495). Other 
participants believe that the_!'e is 
inadequate information to permit 
development of long-lived engineered· 
barriers that will effectively conti'!in 
high-level radioactive wastes (NRDC PS 
pp.18, 32;.111 PS pp. 3-4; NECNP PS p. 
18). CDC further contends that at this 
time, no information appears to have 
been developed that specifies the best 
type of backfill material to be used in 
particular geologic media (CDC PS pp. ·· 
19-22). However, the choice of backfill 
must take into account the rock media at 
the selected site as well as the waste 
package material. Thus, the backfill 
cannot be selected until a repository site 
has been selected. The NWTS program 
has as its objective, providing 
information on a practical range of 
options for backfill materials. Althou~ 
a considerable amount of. work remains · 
to be done, an active research and 
development program on backfill 
materials is underway (DOE PS p. 11-
147). Further, that program is providing 
information to evaluate the backfill 
material options, as well as to establish 
a basis for selection of a suitable .. 
material for the geologic media being 
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considered. The Commission believes 
that this approach provides an adequate 
basis for concluding that effective 
backfill materials will be identified in a 
timely fashion. 

In the National Waste Terminal 
Storage program a wide range of 
candidate backfill materials havl! been 
and are continuing to be evaluated 
(DOE PS U-129 to U-152). The DOE 
studies include measurements of the 
appropriate properties of backfill 
material including nuclide. sorption 
capacities, capability to prevent or 
delay ground water flow, thermal 
conductivity, mechanical strength, . 
swelling, plastic flow and methods of 
backfill l!mplacement. Data on available 
candidate materials show significant 
radionuclide sorption capabilities and 
sorptive properties can be maintained at 
elevated temperature and in the 
presence of radiation (DOE CS pp. Il-98, 
Il-99). Analyses indicate tha~ several of 
the materials could provide adequate 
performance characteristics (DOE PS, 
Part Il, Ref. 339, 340, 346, 372, 374, 376). 
As an example of.the development of 
effective engin.9ered ba,::riers, the results 
of Swedish studies on radionuclide 
release in a repository were cited. The 
studie!i showed that a. bentonite clay 
backfill, in conjunction with a thick 
copper canister (with spent fuel inside) 
could.prevent the release of 
radiomiclides to the host rock in the 
presence of granitic ground water for 
thousands to hundreds of thousands of 
years. In the Swedish experiments, the 
clay barrier provided sorptive properties 
which were predicted to delay the 
breakthrough of various radionuclid_es 
for thousands of years and also served 
to chem.ically_condition the ground 
water, reducing its corrosive effect on 
the canister (DOE PS pp. 11-145, 11-148). 
The use of certain clays to retard the 
transport of radionuclides released by 
the waste package is applicable to 
repository designs here in this country. 
While DOE has not proposed using thick 
copper canisters as employed in the 
Swedish studies, this example of a 
durable combination of waste package 
and backfill material which was 
demonstrated to be effective in isolating 
radionuclides for very long times, 
indicates that the basic approach is 
reasonable. The use of clays, combined 
with other appropriate materials, could 
provide an effective means for . . 
radionuclide retardation and corrosion 
control. 

In sum, the Commission believes that 
DQE's ongoing developmental studies 
reported in this proceeding (DOE PS pp. 
11-129 to 11-152) are technically sound 
and provide a basis for reasonable 
a11surance that engineered barriers can 
be developed to isolate or retard 
radioactive material released by the · 
waste package. 

2. Borehole _and Shaft Sealants. A 
major factor in repository performance 
is the effective sealing of boreholes and 
shafts during repository closure 
operations. All penetrations provide 
potential pathways for radionuclides to 
reach the biosphere or for ground water 
to enter the repository. The penetrations 
must be sealed for an extended period 
of time. Further, the geology and · 
hydrology at a particular site, as well as 
the expected temperature and pressure 
conditions during repository lifetime, 
must be understood in order to make a 
proper choice of the borehole and shaft 
sealing materials and to develop 
effective borehole and shaft seals. 

Some participants concluded that 
current information concerning the 
technology for the sealing of the 
boreholes and shafts is inadequate. 
They also questioned the capability of 
the DOE program to develop sufficient 
information to allow effective seal 
design (CDC PS pp. 19-22; NRDC PS p. 
5). The views of several participants -
who expressed concern about sealing 
were reflected in.the comments of enc.· 
The Commission's response to each of 
the points raised by CDC on borehole 
and shaft-sealing issues is.discussed 
below. 

CDC indicated that sin~e long-term 
effects of heat and radiation on seal 
materials were not a factor in past oil 
and gas borehole sealing experience, 
such experience is not applicable to 
repository sealing. 3 However, at 
distances of more than several feet from 
waste canisters eniplaced in a 
repository, radiation exposures are 
small and the temperature rise at seals 
in the shafts and boreholes is 
insignificant for sealing purposes (DOE 
cs 11-:-108). 

CDC also believes that th'e tests of 
cement seals with epoxy resins in 
bedded salt deposits discussed by DOE 
are insufficient to provide assurance of 
seal stability over a period of 10,000 
years, especially when the effects of 
higher temperature and radiation are not 
included. As noted above, temperature 
and radiation effects on seals are· · · 
expected to be negligible. 

While these tests may not provide · · 
conclusive proof of'performance for 
10,000 years, they are.expected to 
provide useful information for seal 
development · 

CDC states that the results of field 
tests described by DOE as continuing 
over the next few years will not be 
completed in time to contribute to seal 
design criteria which are to be . . 
completed 4 in 1982. Howe~er, the final 

'The Commlsolon notes that the extensive oil and 
gas borehole sealing experience has not been 
conc·emed with very long-tenn sealing. Therefore, 
DPE'o sealing research and development must 
provide a baoi• to extend that experience.For the 
development of long-tenn seals for a repository. 

'DOE has publiehed "Schematic Designs for 
·Penetration Seals For a Reference Repository In 
Bedded Salt," ONWl-405, November. 1982. 

seal design for the selected site is · 
scheduled for two years after a site is · 
selected (DOE PS p. II-184). Testing up 
to that date is expected to be.1,1sefulin 
designing an effective seal. 

CDC questioned whether tests of 
waste package system component 
interactions with the surrounding media 
in bedded salt described by DOE will be 
completed in time for location.of a · 
reposi~ory. However, the Commission 
finds no basis for this assertion in the 
record. The DOE program appears to be · 
adequately addressing this issue. 
Studies are in progress to characterize 
further the interactions between 
candidate backfill-getter materials and 
waste container alloys. These studies 
Include investigation11:of dry rock salt/ 
metal interactions and high .intensity 
radiation/ salt/brine/ metal interactions. 
V)OE PS p.11-149, 11-150). 

CDC asserts that DOE has not 
discussed designing backfill materiel 
and penetration seals to allow for safe 
reentry if retrieval should become 
necessary. However, the provision to 
retrieve high~level waste and spent fuel 
for a number of years after the . 
repository is filled hes been addressed 
by DOE (DQE PS pp. 11-280 to 11-283). · 
Although it has not yet been established 
whether backfilling and se<!ling will ql? 
conducted· before repository closure, 
these operations may be reserved until a 
final decision for closure is made. In any 
event, CDC provides ho basis for 
concluding that providing for 
retrievability will necessarily create any· 
major difficulties for the design of 
backfill material en_d penetration. seals. 

According to one participant, "There 
is no established way to seal a 
repository so as to prevent radionuclide 
release fo Tue biosphere for the 
necessary period of time. DOE haiJ. 
termed the sealing problem a 'key 
unknown' but there is no consensus that 
the technology which is currently · 
anticipated will provide adequate seals 
for even a few decades" (Consolidated 
States Group PHS p. 8). Other · 
participants maintained that seals must 
perform as well as the host rock in 
preventing radionuclide migration 
(NRDC PS p. 55). The DOE position is 
that the seal should provide a barrier 
with sufficient integrity to 'ensure 
acceptable consequences and sealing 
adequacy should be determined only on · 
a site-specific basis (DOE CS p. 11-106). 
DOE asserted that its program will 
successfuily resolve remaining 
uncertainties in repository sealing 
technolqgy (DOE CS pp. 11-106 to 11-
109). 

DOE .has been studying cement-based. 
borehole plugging and has examined use 
of grout materials for .application to the · 
Waste Isolation Pilot Plant (WIPP) end 
other potential repository sites. Earth
melting technology for plugging in salt 
and use of compacted natural earth 



PART 50 • STATEMENTS OF CONSIDERATION 

materials are also being investigated 
(DOE PS p. 11-183, CS p. 10~109). There 
is a considerable body of experience in 
sealing subsurface formations in the oil, 
gas, and other mineral extraction 
industries. However, related industrial 
experience and requirements for sealing 
a repository differ in one important 
respect: repository sealing must be 
effective for a very long time while most 
other sealing applications are for 
relatively short time periods. (DOE· PS p. 
II-182). F.uture DOE effort will be · 
needed to verify borehole seal 
performance and durability for each 
candidate medium. An important aspect 
of DOE's work is to determine the rate 
of degradation of seal performance as a 
function of time. DOE plans to 
determine seal performance 
specifications for a particular site on the 
basis of calculated predictions of . . 
radionuclide release and transport to the 
accessible environment (DOE PS p. II"-
182).'These predictions are expected to 
indicate that a site whose 
characteristics for waste isolation are 
clearly superior may nof require sealing 
performance specifications as stringent 
as those for a less favorable site. 

Based upon the extensive experience 
with shaft and borehole sealing in otJjer 
industries and DOE's detailed program 
for evaluating the long-term : .. . 
performance of seals, the Commission 
believes that there is a reasonable basis 
to expect that long-term effective 
borehole and shaft seals can be 
developed. 

D. Summary of Views on the Technical 
Feasibility of Safe Waste Disposal 

The Commission notes that 
participants in the Waste Confidence 
Rulemaking proceeding have generally 
agreed there are no known fundamental 
technical problems·which would make 
safe waste disposal impossible. Where 
they differ is the extent to which the 
technical problems of disposal . 
technology and siting have already been 
solved and the capability of DOE to 
solve them, and particularly to solve 
them by 2007-09 or by the expiration · 
date of reactor operating licenses (e.g .• 
NY PS p. 3; NECNP PS p. 171; Minn PS 
pp. 13-20 of Enclosure). 

The Commission believes-that the 
record provides a basis for reasonable 
assurance that the key technical' 
problems can be solved. Technically 
acceptable sites exist and can be found 
among the various types of geologic 
media and locations under investigation 
by DOE. Currently developed · 
geophysical methods for site evaluation 
appear capable of ad..equately · 
characterizing the site, and the -residual 
uncertainties in earth sciences data do 
not seem to be an insurmountable· 
impediment. Further, the Commission 
believes that the multi-barrier approach 

to waste package design is sound and 
that package development is being 
adequately addressed by DOE. DOE's 
development work on backfill materials 
and sealants provides a reasonable 
basis to expect that backfill materials 
and long-term seals can be developed. 
Reprocessing of spent fuel would only 
become a licensed commercial activity if 
disposal of reprocessing waste in a 
mined repository would be established 
as technically feasible. While the 
Commis·sion recognizes that more 
engineering development and site
specific work on disposal technology 
will have to be conducted before'a · 
waste repository can be constructed and 
operated, the Commission concludes 
that it is technically feasible to safely 
dispose of high-level radioactive waste 
and spent fuel in a mined geologic 
repository. 

2.2 Second Commission EindiI/g 
.Tire Commission :finds ,reasonable 

assurance that,:ane<or•more mined 
geolagic.F.qpositories for cammer:cial 
high,Jevel,radioactive waste,ond.spent. 
fueJ.will,be,avoiloble by.the years 2007-
09, and that suffi.cient ,epositary 
capacifu•wiJJ.be available,within 30 
years beyond.·expiratian of!any.reactor· 
operating1icense to dispose qf 
commercial high4evel radioactive 
waste an_dspent,fuel originating.in-such 
reactor and generated up.to.that time. 

While .the record of the.proceeding 
supports a finding that.disposal,is 
technically.arlhievable, the Federal 
government has, in the past, made 
inadequate,progress:in ileveloping 
sound waste management policies and 
programs. The,Commission,notes,that 
DOE has statetl 'in its April 1984 chaft 
Mission Plan that the frrst repositocy 
will begin operations in 1998, and that 
the second will start up·in·2004, 
However, it is·recognized that'both 
technical and institutional.issues 
contribute ·to uncertain fies .concerning 
DC:>E's :ability to complete one or more 
mined geologic·repositories.for high
level·radioactive·waste·l?y'those dates. 
The techriical'issues-concem DOE's 
ability to find 'techriically ·acceptable 
sites in atimelyfoshion and'the·timely 
development,ofwaste forms, packages, 
and engineeredlbarriers. The 
institutional issues.concern primarily 
Federal-litate·relations and the 
management and funding of.the Federal 
program. 

· The Commission·has considered •the 
effect of enaciment·of the Nuolear 
Waste Policy Act ofl982·and-concludes 
that the Act-helps to,reduce,these 
scheduling,and·institutiomil concerns. 
The.Act provides supportffor,timely 
resolution of-technical uncerteinties,by: · 
(1) Batablishing specific mflestones:for 
all thefkey tasks; (2) coordinating the 
acthiities,of ·all :the cinvolvedlFederal 
agencies;:(3) providing for.time · 

schedules and:a·mission·planfor·the 
accomplishment·of the taska;'.and.(4) 
providing a mechanism for. monitoring · 
progress, for-id en tifyin-g · f ailureir to: meet 
the schedules and the·milestanes,,and 
for adjusting the future elements of the 
program in-the event that•such-failures 
occur .. ln order to further enhance the 
resolution.of .technical uncertainties 
regarding,ro~ thermal-geomechanics 
the Act provides.for-the establishment 
of a 1:est and Eval~t~1;m facility·to,carry. 
out in-situ,studies of.rock,at repository. ' 
depth. The,Aot also.reduces 
uncertainties·in the institutional 
arrangements for·.the participation of 
affected ststesiin the siting.and 
development:of.repositories and,in the 
long-term :management, ,direction 'and 
funding of1he·repositacy:program .. The 
Commission's:asaessment .of :both .the 
techriicaLand .institutional factors Js 
discussedJuih:i.w: 

A. Technical Uncertainties 
The ability to construct.-and oper~te a. 

mined geologic-repository that will 
provide.for the.saJ:e disposal,of high
level radioacth.:e waste and spent fuel 
by-the .years:.2007-09 has been 
challenged!.by,several participants. In . 
ailditip,n\to.the institutional.issues,which 
must 'be.resolved, interrelated .technical 
problems'.have·to·be·.solvedin a · 
coordinated and·timelylashion.The. ·· 
Department ·of:Energy is confident tpe 
technical problems can be solved as 
scheduleil 'iri 'the ·National Waste 
'Ferniirial Storage 1Program pians (DOE 
PS p. lli-86, CS-p.'IIl-13:DOE draft. ' 
Mission·Plan, 1\pril-1984) .. 0ther 
parfi<iipants-conclude -that beoause•of 
unresolveditechriical problems,;DoEis 
schedule cannot be:met•(e.g., 
Consolidated Public Interest Group PHS 
pp. 2-7; Consolidated State Group PHS 
pp. 1-,13).,For·convenience, ,we,.consider 
the· technicaLaontroversy .in :two 
categories: I( a) -finding ,technically 
accceptable sites in,a ti1I1ely:fashion, 
and,(q)-the,time!..y,development of waste 
packages. and engi11.eered barriers. 

1. -Finding Technically Acceptable 
Sites.in a Timely Fashion. To.assure.the 
adequacy of a.candidate site,requires 
extensive-onsite .investigations 'including 
drilling .or .excavating; as .well as 
analyses and technical evaluations. 
Although'DOE has not yet begun 
subsurface site characterization to 
enable,identification of an acceptable 
liite, the record does indicate that DOE's 
site screening and.selection program·is 
providi11gfaformafion on.site " 
characteristics at a.sufficiently large 
number and variety of sites and_geolo_gic 
media·to support'the expecta~ion that 
one ormoretechnically acceptable sites 
will be identified. · 

DQE:is invesfigating,four geologic 
media 'St,a·nuniber,ohitee: domed·salt 
(Gulf Interior Region): bedded salt 
(Paradox Basin,'-Permian Basin, Salina 
Basin); bas.alt (DOE'.s Hanford Site), and 
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volcanic tuff:(lilOEs:Navada Test:Site). 
Inveatigations ,in .a ,fifth .media (granite) 
are,planned,·butsit~e,have not yet:been 
de.tennined·fDOE.PS.AppendixB). 
Exploratocy,shaft•.excavation:at .three 
sites in.di.fferent;ge.ologic.~edia was .. to 
begin:for basalt-in,April; 1983, for 
volcanic luff.in October, 1983,,and.for 
salt in'December,'.1983 (Tr.·pp. 241-242). 
However, the.Nuclear Waste Policy Act 
ofl98?'(NWPA) imposed f\BW 

condifions•which made it necessary to 
re.v'ise·this schedule. The NWPA 
specified :that 'llOE .had to .prepare 
enviromnentel ·11ssessments ifor each of 
five nominated ·sites, from ,which three 
sites would be reconnnended ·to the 
President.for characterization. ·DOE's 
prepmation,of environmental 
assessments and recommendation of 
three sites were to· be accomplished in 
keeping with.the provisions of the 
repository siting-guidelines required by 
theNWPA. The Commission's con
currence in.DOE's siting guidelines on 
July 3, 1984, enables DOE to.proceed to 
nominate·and recommend.repository 
sites faricharacterization.,DOE has 
recently published a.revised schedule 
for site:se1ection milestonesfa.its April. 
1984,draft:MissionJ>lan. As:described in 
its:Mission,Blan, the current status of 
DOE's site·selection schedule calls for 
the;issuance of environmental . 
assessments'for five nominated sites 
and the recommendation·of three of 
those.sites.for characterization by 
December, 1984.:DOE's schedule for 
work in the various.geologic:media is 
summarized below. 

Salt: Resolution of the identified key 
screening.issues'in FY 1984 is.expected 
to permit nomination of:a candidate salt 
dome site·in:Denember, ,1984. D0E is 
still.choosing from.among several salt 
domes in,the,Gulf•.Coast'interior region 
(Tr. pp. 2Aa-:244; DOE Draft Mission 
Plari.,April, 1984). For bedded salt, 
primary effort has been focused on the 
Palo Duro Basin in Texas, the Paradox 
Basin in Utah; and the.Permian Basin, 
particularly the Delaware basin in the 
Los Medanos area, the site considered 
for the proposed WIPP. The Bureau·of 
Land Management issued the report 
"Environmental Assessment of DOE 
Proposed Location a~d Baseline Studies 
in the Paradox Basin, Utah-Final" UT-
060-51-:-2-11, in July, 1982. Each of the 
seven potentially acceptable 11alt sites 
has been evaluated for environmental 
conditions. and a site·characterization 
plan io·expected,to be issued for·saltin 
September, 1985; DOE will start·land 
accessiand·permitting activities for salt 
after.negotiating agreements with 
affected states and Indian tribes (DOE 
Draft.Mission Plan, April, 1984). 

Basalt: The basalt formations at the 
Hanford reservation· in the center of-the 
Pasco basin (Columbia Plateau, central 
Washington) are prime candidates:for 

repository sites. DOE expects to issue a 
site·.cheracterization·plan for basalt in 
January, 1985 and start drilling for the 
exploratory shaft in March, 1985 (DOE 
Draft Mission Plan, April 1984). 

Volcanic'Tuff: The Nevada Test Site 
offers several suitable candidates for 
waste repository s'iting. The primary 
focus is welded tuff on Yucca Mountain, 
where DOE has begun a program of 
drilling and .geophysical evaluation. 
DOE expects to issue site 
characterization plan for tuff in March, 
1985 and begin shaft work in September 
1985 (DOE Draft Mission Plan, April 
1984). 

Granite: Granite and other crystalline 
rock media are being considered for the 
second repository (DOE Draft Mission 
Plan, April 1984). DOE has. conducted 
only limited investigations of granite at 
the Nevada Test Site (DOE PS pp. B--66, 
B-72), but is developing data on the 
potential.of granite as a repository 
medium in collaboration with Swedish 
investigators (DOE PS p. II-258) .. This 
project has already produced a large 
amount of rock thermal-mechanics data 
at repository depth for use in repository 
designs in granite media in this county 
(DOE PS pp. II-258 to ll-'260). 

As indicated in our discussion of 
technical feasibility, the identification of 
technically acceptable sites is a key 
problem and the date of successful 
solution of this problem is a critical 
milestone in.the repository program. 
Those participants who believe DOE 
could not meet its site selection 
schedule asserted that determination of 
the acceptability of proposed repository 
sites requires information that will not 
be available when needed. They 
maintained that DOE's knowledge-is 
seriously incomplete with respect to all . 
of the potential sites considered to· date. 
Further, they asserted that because new 
information could disqualify any of the 
potential sites, as it did at the Palestine 
dome, there is, as ye.t, no basis for 
reasonable assurance that an acceptable 
repository site will be available in the 
time.period under consideration (NRDC 
PS p. 44: NECNP PS p. 24). The 
Commission recognizes that'if the DOE 
program were further along, e.g .• in the 
middle of exploratory shaft work, there 
would be much.more site-specific - · 
Information available (including the 
results of in-situ tests) and a firmer 
basis for assessing whether DOE's 
revised schedule can be met~ However, 
the Commission can make a reasonable 
prediction with the information now 
before it. · 

Underlying the pessimism of some 
participants is apparently a belief that 
DOE'e past record in solving technical 
problems undermines the possibility of 
finding confidence in DOE's ability to 
solve the waste disposal problems in a 
timely way. The Commission 
acknowledges that in the past the waste 

programs of DOE and its predecessor 
organizations have experienced 
difficulty in making timely progress 
toward a solution of the nuclear waste 
problem. However, the Commission 
need not rely on this past record in 
making its confidence determination. 
The DOE program is now adequately 
addressing the issues yet to be resolved 
in identifying an acceptable site and 
DOE's schedule is a reasonable one (see 
the discussion in Section 2.2 B.4 of this 
document). The qualifications and 
professional experience of the many 
scientists and engineers on the overview 
committees and peer review groups who 
advise and consult on the DOE program 
should provide confidence in DOE's 
efforts (DOE CS Appendix DJ. The 
.support of the USGS in the earth 
sciences· field (USGS PS Appendix A} 
clearly cqntributes to confidence that 
the technical problems associated with 
identifying an acceptable repository site 
will be solved. As noted before, no 
fundamental technical breakthroughs 
are necessary. Rather, completing the 
program is a matter of step-by-step 
evaluation and development based on 
ongoing site studies and research 
programs. 

The Commission believes that the 
enactment of the Nuclear Waste Policy 
Act of 1982 provides impetus to that 
program and helps ensure that it will be
completed on a schedule consistent wit~ 
the Commission's findings. The Nuclear 
Waste Policy Act establishes a detailed 
step-by-step plan for developing a waste 
repository. The Act directs DOE to 
prepare a comprehensive Mission Plan 
which will establish programmatic 
milestones for. research, development, 
technology demonstration and systems 
integration. The Act also requires the 
various Federal agencies involved in the 
program to coordinate their activities. 
Involved agencies must report their 
progress, or lack thereof, to Congress, 
explain any slip in schedule and set a 
new :ichedule for activities. Thus, the 
Act provides a framework.and schedule 
for developing a repository. 

The schedule set forth in the Act calls 
for the identification of adequate sites In 
time to meet the final decision date on 
construction authorization-by the NRC 
and well before the time at which such, 
action would be necessary to assure 
repository operation within the time 
period discussed in this decision. The 
time between sinking of an exploratory 
ehaft and the completion of site 
characterization contemplated by the 
Act (Sec. 112, 114) is 26 months, with an 
extension to 38 months under certain 
conditions; the DOE schedule for these 
activities is generally compatible with 
this schedule (see Section 2.2 B.4 below). 

The Nuclear Waste Policy Act also 
puts in place procedures (Sec. 115, 116, 
117,118,119] which the Commission 
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believes wili help to resolve potential 
institutional problems that might affect 
the schedule for site selection. These are 
discussed in detail hereafter. The 
Commission believes that the provisions 
of the Act should also provide resources 
(Sec. 302, 303) to adequately fund the 
site selection and characterization work. 

Given all of these considerations, the 
Commission concludes that there is 
reasonable assurance that technical 
uncertainties-unsolved technical 
problems and information gaps-will be 
removed in time for DOE to meet its 
proposed schedule. DOE's program is. 
adequate and its schedule is reasonable. 
The Act provides a greater degree of 
confidence than existed previously that 
site selection will proceed within the 
general time frame that DOE has 
described in its position statement. 

2. Timely De.velopment of Waste 
Packages and Engineered Barriers. · 
Some participants have expressed 
strong reservations concerning DOE's 
ability to develop waste forms, 
packages, and engineered barriers in a 
timely fashion. The DOE technical effort 
to solve problems was characterized as 
only just being defined in many 
significant areas, including the 
prevention of corrosion of waste 
canisters JNRDC PS p. 18). Other 
participants contended that: the design 
and evaluation studies of penetration 
seals and backfill material might not be 
completed soon enough to meet the goal · 
of achieving an operational repository 
by 1997 to 2006; the long-term effects of 
heat and radiation on the integrity of the 
seal materials are not known; tests of 
cement seals with epoxy resin in bedded 
salt deposits are insufficient to BBsure 
stability of such seals over a period of 
10,000 years; and field tests of liquid 
permeability during a period of three 
months canriot provide confidence 
concerning the stability of seals during.a 
period of 10,000 years. Participants also 
contended that no information had yet 
been provided which specified the type 
of backfill material most suitable for · 
specific geological media and capable of 
withstanding thermal stress (CDC PS pp. 
19-22), · 

Although technical problems 
associated with the development of 
waste packages and engineered barriers 
could delay DOE's schedule, DOE 
believes that the uncertainties 
surrounding the waste package would 
be-resolved or bounded BB·a result of 
implementation of its program (DOE PS 
p. D-160, CS p.11-96). The DOE Waste 
Package Program Plan (ONWl-96) 
which was iSBued,in-August 1980, 
updated.in-June 1981-(NWTS-96) and 
updated.further.in DOE's April, ;1984 
DraftMission Plan,.sets.forth details of 
DOE'.s program. Waste.package .. 
performance,criteria will be de.veloped 
in the near future. Final action,on the . 

criteria will.be contingent upon the final 
issuance.of.NRC's technical criteria .(10 
CFRPart-60, Suqpart E), the publication 
of the relevant regulatory:guides on . 
waste packages, and the .ONWl-33 
series•of criteria.documents. i:e'., the 
reports DO~/NWTS-33 fl), (2), (3), 
"NWTS Program Criteria For.Mined 
Geologic Disposal.of Nuclear ·Wastes.'' 

Earlier, DOE.had planned.to-.aomplete 
the weste 'J)Bckage;preliminacy .designs 
for Jlalt.in September 1982,Jor basalt.in 
June 1985, ,for tuff in June 1984, .for 
granite in.Sep_tember 1984, and for ·. 
argillaceous .rock in.December .1984, and 
to establish a baseline.for waste form 
specifications .by June 1983 (ONWl-96). 
According·to,DOE's April, 1984·.draft 
Mission.Plan, .the current .reference 
canister material.for·basalt is carbon 
steeLAlternativ.e matimials include.an 
iron..chromium,mo}ybdenum:alloy, 
copper and a,co_pper-nickel alloy. On the 
basis of preliminary ,corrosion.test 
results, carbon.steel has,also.baen 
selected ,as the .reference ·canister 
matetial,for salt. l'~ titanium.alloy 
Tricode 12 has.been designaied as an 
alternative.material. T.ype.304L stainless 
steel has been identified .. as -the 
reference-container material-for tuff: 
other.austeDitic:stainless steels, Inconel 
and'copper-are alternatives. Waste
pack~se ,conceptual designs· ha.ve ,been . 
developed for basalt, salt.and tuff..(The 
conceptual.d~sign for tuff,is ;based .on 
saturatad,conditions; .a,conceptual 
design.for-.the unsaturated·zone will be 
available.in.late FY.BIi [DOE.draft 
Mission Plan,,April.1984}). 

Tests ,with.spent-fuel and-borosilicate · 
glass1ha.ve .been,initiated ,under,site- · 
specific ,conditions for basalt,. salt.and 
tuff. Prelimiruiry waste acc~ptance 
requirements .ha.ve beencdeveloped ,for 
basalt .and salL ·In addition. ,for:salt 
media, ,interim ,waate.acaeptanae . 
requirements ,for borosilioate,s}ass ,and 
draft waste-au.c11ptance•raguirements for 
IIJ)ent.fueLwere prepued.in F.Y183. 
Prelimin&l,'y -requirements.for .tuff·-will,be 
prepared·in,FY 84. DOE intends.to 
submit,the,baseline waste form 
specifications cdeveloped.durins .the 
conceptual.design. studies for 
a<:1:eptanae .by NRC. The specifications 
will be,subjected to configuration · 
control for.iij>plication throughout.the 
waste processing and disposal,pi:(!gram. 

.According to the DOE Draft Mission 
Plan the complete waste,packj\ge 

· performance model will be verified and . 
validated by September 1989. Further, 
the program plan calls for.completion of 
the was.te package final.design that 
takes ·into account the selected site 
envkonxnental conditions, after 
completion of.in.situ testing:in FY 89 
and FY·90.-Packing material.is included 
in the reference waste.package only.for 
basalL The referenae .packing!material 
for basalt is,a mixture of1crushed.basalt 

and.sodium,bentonite cl~y. Ongoin_g . 
physical _prqpetly ,testing of.Eefllrence . 
packing matei:ial,is .. e:,,;pected:to be 
completed in.F.Y.87 and-ongoin_g. • 
radionuclide ,sm;ption, .solubility .and . 
diffusion tes~g.are.to.be-.conipleted by . 
Sep.tember, .1989. · 

Some;panlioipants' ·statements .m:e 
peseiniistic:assessments based -on -the . 
fact that thelDC>E,program has-not.yet 
reached -the critical milestone~.g., 
establishment of waste form . 
specifications. aoqiple.tion,of waste 
package :preliminacy ·designs, 
verification,of.a waste1package 
perfol!mance,madel,.and qualification,o(
barrier,materials. However, .the 
Commission ,believes·that these 
technical problems·,will be solved ... 
without,del~ying,a ,repository schedule. 
DOE,has!put in:plaae,an,extensive · 
nuclear waste research program ·that · 
addreses each· of these .technical 
·problems . .Research.results already 
reported ,on waste form J>aCkl!ging.and 
barrier materials.indicate that these · 
research.effm:ts,.aithaugh not y.et , .. 
completed, can,reasonably .be expected 
to provide ,solutions .to: those ,problems 
when.those solutions are needed to,meet 
fhe DOE.scihedule,(OOE.PS pp. D-129•to 
11-197, CS;pp .. ll-93 .to 11-100). 

The .Commisaion's1posilive 
assessment.is.strensthened .by 
provieiona.in..t}:ie,Nuclear Waste Policy 
Aot;of .1982. llitle:II,of.the Act:.authorizes; 
DOE-to undentaks·steps leading·to,lhe. ·• 
oonallluction, ·qperalion,and , 
ma~tenaruie,of a de11p!gaolo(!ic·.test.and 

. ea,aluation -facilitN ,and..to,estalilish. a 
focu~d;ano int11pated.researc~. 
dev'1lopment,and,demonatmuon 
progi:am.Jn.the erea,of,waa~'J)ackl\ge . . 
design, ,the Aot,directs .that.JilOE:s 
MiHion.Plan identify·a ,process .for· 
solidifyiqg .high~le.v.el,radioaotive ,waste 
or packaging 111pent.fuel .withian,an&Lysis 
of the data ,to support seleation,of ,the 
solidilication;proceSB or;Packaging . . 
technique. The .Act.calls for,a :achedule . . 
for·implementing,such a plan,im.d:for an-: 
aggressi-ve ,i:esearchdlnd develop_ment -: . 
progi:am,to,pro.vide.a high-inte(!rity . , 
disposal 1packase.ata re~sonable price 
(Sec .. 301{a:1(8}). T~e CommiBBion,notes 
that DOE's,published Draft Mission;PJan 
(April, 1984).sddresses these,iSBues in ·. 
detail. Congressional authoriz~tion of · 
those programs, together with the ,: .' 
assurance of.·necessary funding, , · . 
provides the Commission additional · 
confidence that the required research· . 
work will be done in a timely manner. ,,·. 

The Commission also.notes that the 
programs to solve the major technical · · 
problems relating- to the timely 
development of waste forms, waste· 
packages, and engineered barriers can · . 
proceed in parallel."Because the waste 
repositorr must be designed as a 
system, the.problems are interrelated: 
however, the relationships are such that 
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solving one problem need.not await the 
solution of another. DOE could.proceed 
for a number of·years on waste package 
development before.making a decision 
on the form of the waste, without 
affecting the repository availability 
schedule. . 

B. Institutional Uncertainties 

The principal institutional·issues that 
affect the schedule for-availability of a 
mined geologic·repository include: 
measures for dealing with ·Federal-state 
disputes; an assured funding mechanism 
that will be sufficient·over time to cover 
the periodfor·developing a repository; 
an,orginizationa] capability for 
managing the 'high-level ·.waste ,program, 
whether•this be 1IJOE ur·a ·successor 
organization; and a firm ·schedule and 
establishment -of 1'esponerbili ties ·"1hich 
wilJ,lead'to-repository development in a 
reasonable period of time. Each of these 
is discussed,in tum. 

1. Measuresfor•Dealing with Federal
State-Local Concerns. 'The President 
and ·Congress have recognized the need 
to involve·state and local,govemments 
in•the decision-making process and have 
taken steps, including enactment of the 
Nuclear-Waste-Policy Act-of 1982, to· 
estaolish an institutional framework to 
eccomplish·this end. DOE pointed out 
that Presidents,Carter end-Reagan have 
considered state·involvement in site 
selection an important.aspect of the 
high-level radioactive.waste disposal 
program. -President Carter, in his 
message to Congress,.directed "the 
Secretary-of.Energy to provide finanaial 
·and technical assistance to States and 
Dther jurisdictions to-facilitate full 
participation·ofState and local 
government in review and,licensing 
proceedings." He committed ·the .Federal 
Government to work with,state, ·tribal 
and local govemments:in,the siting of 
high -level waste rQpositories. Within. a 
framework.of "consultation.and 
concurrence," a host state,would have a 
continuing-role in Federal decision- . 
making involving·the siting,-design,and 
construction of.a high-level waste 
repository (DOE CS pp. 11-11, 13-14). 
President Reagan's statement of October 
8, 1981 similarly instructed DOE to work 
closely with industry and state 
governments in developing methods of 
storing and disposing of commercial 
high-level waste. 

Although industry groups believed 
that DOE had made substantial progress 
in cooperating with state and local 
authorities by encouraging their direct 
participation in planning and 
preliminary site selection activities 
(UNWMG-EEI CS pp. V-27, V-28), 
states and environmental groups were 
skeptical that the mechanisms proposed 
by DOE for incorporating state and lo.cal 
views (e.g., consultation and _ 
concurrence) would work satisfactorily. 

Many states asserted a lack of 
confidence in DOE's claims that it 
would be able to gain agreement from 
states by persuasive measures (e.g. Ohio 
PS p. 5; NY PS p. 74; Wis PS Kelly p. 5) 
and noted that information sharing was 
inadequate to reduce or overcome a 
state's resistance to a repository (e.g., 
NY PS p. 74; NRDC PS p. 69). The states 
also believed thatDOE had 
underestimated·potential.state and local 
opposition to the siting of a repository 
(CEC PS p. 27, Ohio PS p. 12) and that 
consultation and concurrence must 
include a mechanism for resolving 
intergovernmental disputes (Vt PS p. 3). 
Other participants argued that many 
states had already imposed bans on 
waste disposal (NECNP PS p. 32).and. 
that DOE had presented no means for 
resolving state rionconpurrence (NRDC 
PS p. 69) .. Still others claimed that the 
state's role in the site selection process 
must be specifically defined (Del PS p. 
6); but the DOE had provided no basis 
for optimism that this could be done 
(NECNP PS p. 69). Some participants 
suggested that local opposition to waste 
repositories could be overcome by 
providing financial compensation to 
nearby communities (AI~hE PS p. 6) but 
that DOE had not adequately considered 
compensation to host communities for 
socioeconomic impa~ts (Ohio PS p. 14). 

The recently-enacted Nuclear Waste 
Policy Act of 1982 defines the roles of 
the states and Indian tribes.in repository 
site selection, and thereby reduces some 
of the uncertainties in settling disputes 
between the Federal government and 
affected states and Indian tribes. By 
providing for-information exchange, for 
financial and technical assistance, and 
for processes of consultation,. 
cooperation, negotiation and binding 
written agreement, the Act should help 
to minimize the potential for more 
formal objections and confrontations. 

Specifically, the Act requires DOE to 
identify thl;! states with one or more 
pofentially acceptable sites for a 
repository and to notify the.governing 
bodies of the affected states or Indian 
tribes of those sites (Sec. 116(a)). The 
Act establishes detailed procedures for 
consultation with the states and Indian 
tribes regarding repository sites 
selection (Sec. 117). DOE, NRC and 
other agencies involved in the 
construction, operation, or regulation of 
any aspect of a repository iii a state 
must provide to the state and to any 
affected Indian tribe, timely and 
complete information regarding plans 
made with respect to the site 
characterization, development, design, 
licensing, construction, operation, 
regulation; or decommissioning of such a 
repository (Sec. 117(a)(1)). If DOE fails 
to provide suoh information requested 
by the state or affected Indian tribe in a 
timely manner, it must cease operations 

at the site (Sec. 117(a)(2)). The Act also 
provides that'DOE must consult and 
cooperate (Sec. 117(b)) with the affected 
states and Indian tribes and must enter 
into a binding written agreement (Sec. 
117(c)) setting forth the procedures 
under whii::h information transfer, 
consultation and cooperation is to be 
conducted. 

Following consultation with affected 
states and Indian tribes, the Secretary of 
Energy is to recommend to the President 
three sites suitable for characterization 
as candidates for selection as the first 
and second l'epositories (by July 1, 1985 
and July l; 1989 respectively) (Sec. 
112(b), (BJ, (C)). The President must then 
submit to Congress his recommendation 
of sites qualified for construction 
authorization for a first and second 
repository (no later than March 31, 1987 
and March 31, 1990 respectively) (Sec. 
114(a)(2)(A)). Following submission by 
the President of a recommended site to 
Congress, the Governor or legislature of 
the state, or the Indian tribe in which 
such site is located may disapprove the 
site designation and submit (within 60 
days) a notice of disapproval to 
Congress (Sec.116(b)(2)), The site is 
disapproved unless-Congress passes a 
joint resolution within 90 days to 
override the state or Indian tribe 
disapproval (Sec.115.(c)). The 
Commission recognizes that the latter 
provision may create uncertainty in 
gaining the needed approvals of 
repository sites from the affected states 
or Indian tribes. Nevertheless, the 
Commission believes that, on balance, 
this Congressional action to establish a 
detailed process for state and tribal 
involvement in the,development of 
repositories will reduce overall 
uncertainties by encouraging Federal
state cooperation and by limiting the 
potential for formal state or Indian tribe 
objections that could lead to disruption 
of project plans and schedules. This 
conclusion is consistent with the views 
expressed by state participants in this 
proceeding that a mechanism for state 
participation, including the resolution of 
state objections and nonconcurrences, is 
necessary for state cooperation and for 
progress in repository development (Tr. 
pp. 117, 119, 120). Further, the Act fixes 
the point in time at which a state may 
raise formal objections. Once that time 
has passed, this should reduce 
uncertainties at later stages. 

The Act stipulates that DOE will 
reimburse costs incurred by affected 
states and Indian tribes in participating 
in the activities identified above. The 
Act provides that the Secretary of 
Energy shall m_ake financial grants 
(Secs. 116, 118) to each state or affected 
Indian tribe notified by DOE that a 
potentially acceptable repository site 
exists within its jurisdiction. These 
grants are made to enable the state or 
affected Indian tribe to participate in the 
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review and approval activities required 
by the Act (Secs. 116, 117), or authorized · 
by written agreement entered into with 
DOE. Further, DOE is to make financial 
grants (Secs. 116,118) to each state or 
affected Indian· tribe where a candidate 
site for a repository is approved, to 
enable the state or Indian tribe to 
conduct the-following activities: (a) 
Review activities taken for purposes of 
determining impacts of such a 
repository, (b) develop a request for 
impact assistance, (c) engage in site 
monitoring, testing or evaluation, (d) 
provide information to its residents, and 
(e) request information. In addition. the 
Act specifies that financial assistance 
will be provided to mitigate any 
economic. social, public health and 
safety, or environmental impacts of the 
development of a repository. The Act 
also provides that state and local 
government units shall receive 
payments equal to the amount they 
would receive from taxing such site 
charaterization and repository 
development activities in the same 
manner that they tax other real property 
and industrial activities (Sec. 116), By 
providing a' tangible benefit to those 
localities or Indian reservations where 
repository sites are being investigated, 
this ·provision should address one 
concern frequently expressed by state 
and tribal organizations, and may result 
In a more willing acceptance of a 
repository site .. 

In sum, the Commission believes that 
the provisions of the Nuclear Waste 
Policy Act of 1982 reduce uncertainties 
regarding the role.of affected states and 
Indian tribes In repository site selection 
and ·evaluation, and minimize the 
potential for direct confrontation 
between the Federal government and 
the. states or tribal organizations with 
respect to the disposal of commercial 
high-level waste and spent fuel. By 
reducing these uncertainties, the Act 
should help minimize the potential that 
differences betwE!en the Federal 
government and states or Indian tribes 
will substantially disrupt or delay the 
repository program. Further, as 
discussed previously in this Section, the 
decision-making process set up by the 
Act provides a detailed, step-by-step 
approach which builds in regulatory 
Involvement. This should also provide 
confidence to states and Indian tribes 
that the program will proceed on a 
technically sound and acceptable basis. 

Z. Continuity of the Management of · 
the Waste Program. The Commission 
recognizes that the waste disposal 
program involves activities conducted 
over a period of decades. Thus, there is 
a need for long-term stability- of 
management and organization. The 
Commission's Second Prehearing 
Memorandum and Order of November 6, 
1981, sought comments on the. 

implications of the possible dismantling 
of the DOI;: and assignment of its 
functions to other Federal agencies. In 
response, DOE stated: "The ability of 
the Federal Government to implement 
the waste isolation program would not 
be affected by the President's September 
24, 1981 proposal to dismantle DOE. As 
demonstrated by his Nuclear Policy 
Statement of October 8, 1981 . . . the 
President is committed to the swift 
deployment of means of storing and 
disposinfJ of commercial high-level 
nuclear wasts. Thus, some governmental 
unit will .continue the program 
aggressively if DOE is dismantled" 
(DOE PHS p. BJ. The DOE statement was 
amplified by the Deputy Secretary of 
Energy In the oral presentatigns on 
January 11, 1982:" ••• as far asrthe 
reorganization is concerned, the plan is 
not, I think, to do away.with the 
activities of the Department of Energy. 
The plan, as it has been announced so 
'far, is to in fact merge the activities, in . 
particular, these activities into the 
Department of Commerce. And we do 
not visualize at this time any significant 
changes in the way in which the 
program relating to waste management" 
would be altered, either technically or 
from a management point of view" (Tr. 
p, 13). 

The nuclear industry participants 
agreed with DOE's view on this question 
(Consolidated Industry Group PHS p.18; 
AIF PHS p. 7; SE2 PHS p. 6; ANS PHS p. 
6, UG p. 2). However, state parti~ipants 
and intervenor groups disputed the DOE 
view. They saw: the potential 
dismantlement of DOE as leading to 
further delay in resolution of the 
radioactive waste disposal.problem and 
asserted that DOE's possible abolition 
made representations regarding the 
future success of its waste program 
useless (Consolidated State Group PHS, 
pp. 2, 9; Minn PHS pp. 6-8). 

The Commission does not believe that 
the Administration's proposal to transfer 
the activities of the Department of 
Energy to the Department of Commerce 
introduces substantial new uncertainties 
regarding the continuity of Federal 
management of the nuclear waste 
program. As the Department of Energy 
stated, the Administration's proposal, if 
adopted, would simply transfer the 
·nuclear waste program functions from 
one Federal agency to another. 

· Moreover, Congressional action is 
needed to adopt the Administration's 
proposal. Yet. in the three years since 
the Administration's proposal to 
dismantle DOE was made, there has 
been no discernible action by the 
Congress to proceed with adoption of 
the proposal •. Because the Congress has 
not taken action toward adoption of the 
Administration's proposal, and because 
the proposal, even if adopted, would 
consist of only a transfer of the program 

from one agency to another, the 
Commission does not believe that the 
Administration's proposal constitutes a 
significant source of management 
uncertainty for the nucl_ear waste 
program. 

The Commission believes that 
residual uncertainties regarding the 
continuity of Federal management of the 
nuclear waste program have also been 
reduced by the Nuclear Waste Policy 
Act of 1982. The Act provides for the 
establishment of an Office of Civilian 
Radioactive Waste Management within 
the Department of Energy. This Office is 
to be headed by a Director appointed by 
the President. with Senate confirmation, 
who will repott directly to the .Secretary 
of Energy (Sec. 304), Further, the Act 
raises the activities of this Office to a 
high level of visibility and 
accountability by stipulating that an 
annual comprehensive report of the 
activities and expenditures of the Office 
will be submitted to Congress and that 
an annual audit of the Office will be 
conducted by the Comptroller General, 
who will report the results to Congress. 
The Act also requires two additional 
elements that provide added assurance 
of continuity: a "Mission Pian" and a 
schedule of activities for DOE. The 
Mission Plan is a detailed and 
comprehensive report which is intended 
to provide "an informational basis 
sufficient to permit informed decisions 
to be made in carrying out the repository 
program and the research, development. 
and demonstration programs required 
under this Act." The Secretary of Energy 
has already submited a draft Mission 
Plan to the states, the afffected Indian 
tribes, the Commission and appropriate 
government agencies for their 
comments; after revising the plan, DOE 
must submit it to the appropriate 
Congressional committees (Sec. 301 (a) 
and (b)). The schedule of DOE's 

· activities in conducting this program 
was discussed in Section 2.2 A.1 above. 
Taken together, the provisions of the 
Nuclear Waste Policy Act establish.a 
detailed management framework for the 
conduct of the repository program that 
should help ensure both sound . 
management and continuity-whether 
the respaasibility for.the reposito-ry 
program is retained in DOE or is · 
transferred to another Federal agency. 

3. Continued Funding of the Nuclear 
Waste Management Program. There is 
general agreement among all 
participants that the program to develop 
a mined geologic repository-for nuclear 
wastes will require more than a decade 
of effort at a total cost of several billion 
dollars. A steady source of funding will 
be needed to assure the timely success 
of the program. DOE pointed out that it 
would request an adequate level of 
funding for the National Waste Terminal 
Storage (NWTS) Program as stated in 
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the Department's Position. Statement 
(DOE CS p. Il-30). In addition, DOE 
stated that Congress' commitment to the 
commercial waste disposal program was 
demonstrated by the continuous 
increase in the level of funding since 
1976. The funding level was increasd by 
more than a factor of 10 between 1976 
and 1980 (DOE CS p. II-30). Some 
participants disagreed with DOE's 
optimism concerning the future 
availability of funds and pointed out the 
competing priorities for Federal funds . 
could deprive DOE of the necessary 
resources (CDC PS p. 7; Lewis PS p. 9: 
NRDC PS p. 28: Tr. p. 203). 

Congress passed a continuing 
resolution for FY 1983 funding of DOE's 
nuclear waste program at the level of 
$259.4 million. This is about $10 million 
more than DOE's earlier FY 1983 request 
of $249 million. Additionally, the 
Nuclear Waste Policy Act autborizes the 
Secretary of Energy to enter into · 
contracts and collect a fee of 1 mill per 
kilowatt-hour of electricity generated by 
nuclear reactors in return for the Federal 
government's acceptance of title, 
subsequent transportation, and disposal 
of high-level radioactive waste or spent . 
fuel (Sec. 302(a)(2)). In order to be able 
to use a Federal repository, the Act 
required the generator or owner of such 
waste or spent fuel to enter into a 
contract by June 30, 1983 or the date on 
which generation is commenced or title· 
is taken, whichever occurs later (Sec. 
302(bl(2)). The Commission must require 
the negotiation of such contracts as a . 
precondition to the issuance or renewal 
of a license (Sec. 302(b)(1)(B)). The 
Commission notes that all such 
contracts have been executed. DOE 
testified in the January 11, 1982 hearing 
that it expected the funds collected 
under such a program would allow 
support of the DOE waste program at an 
initial level of $185 million. Under the 
program subsequently adopted by the 
Congress. these funds.are to be placed 
into a nuclear waste fund to support 
DOE's repository program. The general 
approach prescribed by the Act is to . 
operate DOE's nuclear waste program 
on a full cost recovery basis. In this 
regard, the Act provides that DOE must 
annually review the amount of the fees 
established to evaluate whether 
collection of the fees will provide 
sufficient revenues to offset the costs 
expected. In.the event DOE determines 
that the revenues being collected are 
less than the amount needed in order to 
recover the costs, DOE must propose to 
Congress an adjustment to the fee to 
insure full cost recovery. The Act also 
provides (Sec. 302(e)(5)) that, if at any · 
time, the monies available in the Waste 
Fund are insufficient to support DOE'e 
nuclear waste program, DOE will have 
the authority to borrow from the . 
Treasury. The Commission believes that. 
the long-term funding provisions of the 

Act 8hould provide adequate financial 
support for DOE's nuclear waste 
program. 

4. DOE's Schedule for Repository . 
Development. The DOE reference · 
schedule described in its April, 1984 
draft Mission Plan establishes the 
earliest date of repository availability ea 
1998 and delineates the logic and the 
period of activities that are deemed 
achievable under current program 
assumptions. While DOE acknowledges 
that contingency time is required in the 
schedule to accommodate such factors 
as institutional uncertainties, public 
hearings, or possible· project 
reorientation. it believes that an 
appropriate amount of time has. in fact, 
been allowed in the reference schedule. 
Under the reference schedule, DOE 
expects that disposal facilities will be 
operational in 1998 (DOE.draft Mission 
Plan, April 1984). DOE's updated 
repository development schedule · 
specifies the critical milestones-prior to 
commencing construction of the first 
repository as: 

March 1985 (basalt), Sep, Commencement of .JIXPIOl'a· 
tembar 1985 (lulfl, -- to,y lhall work' at threa 

- (salt). =., =."" i.:er.: 
tuffl." ' 

August 1990 : ..................... -....... Submission of application lor 
authori?alion to construct 

' the first repotito,y. 
August 1993 ...... -...................... Construction authorization for 

the first reposlto,y. 

:!~u~~~r;>:f".:=,te of lfiii'lnformation indicated 
that 'a pilot borehole was staned in Sep1ember 1982 lor .., 
exploratory shaft in tuff at the Nevada Test. Site. In May 
1982, DOE initiated work on surface P(eparalion, conslNC
lion of drilling pads and support burtdings lor the drilhng 
operation at tho BWIP bllsalt site. In J111111a,y 1982, a 
borehole wu begun at a point 300 1881 from the BWIP 
planned explorato,y ·shaft location to provide data lor plan
ning the shall excavation. No oxploralOfY shall _. has 
begun at the Paradox Basin bedded salt site. ~ noted ,n the 
siting diSCl4Sion unde, the Second Commission Finding, lhU 
Nuclear Waste Policy Act of 1982 requires DOE to complete 
certain actions before site characterization. These include 
issuance of Siting guldellnea concurred . in by NRC, prepara
tion of environmental assessments. notification ot state and 
affected Indian tribes whe,o sites ere located, and holding of 

P'"j!~9 ~,J;'i~e ~:~:":,""~i's reposito,y siting 
guidetin81 on July 3, 1!llM, enab"ng DOE to g,,,,oceed to 

:;:1a.:,, ~~~~1t1=ti~1~ ~~ r:., an.:i::J 
~~e~~si::;:~%,~=di= 
Final "'11lilonrnun1 .............,, .. ror live .nominated lltte!I 
(incfuding salt, basalt and tuff media) are to be completed ill 
December 11184, at which lime three of the fiwl !lites wm be 
recommended lor characterization. · 

NRC's construction authorization 
(under 10 CFR Part 60) would mark the 
end of the site selection process. 

Some participants believe that DOE 
cannot have a waste disposal facility 
available by 2007. These participants 
concluded that DOE's slow progress in 
the past suggests that DOE may be 
unable to solve the many problems that 
will arise in the future and that DOE's 
schedule for repository development is 
unduly optimistic (e.g., Minn. PS p. 6: Ill. 
PS p. 2: OCTLA PS pp. 8-9; CDC PS p. 7). 

One of the primary purposes of the 
recently enac.ted Nuclear Waste Policy 
Act of 1982 is "to establish a schedule 
for the siting, construction, and 
operation of repositories that will 

·provide reasonable assurance that the 
public and the environment will ~ .. 
adequately protected 'from the haza~s 
posed by high-level radioactive waste 
and such spent nuclear fuel as may be 
disposed. of in a repository." (Sec. · 
·111(b)(1)). The Commission recognizes. 
that, iffundamental technical 
breakthroughs were necessary.it would 
not be possible for Congress to legislate. 
their solution or specify schedules for · 
their accomplishment. However,. as 
discussed previously, such ' 
breakthroughs are not necessary. 
Rather, the remaining uncertainties are
reflected in the need for step-by~step . 
evaluation and development based on 
ongoing site studies and research . : ...• 
programs. The Co~mission believes the 
Act provides means for resolution of . 
those institutional and technical issues 
most likely to delay repository 
development, both because it provides 
an assured source of funding and other 
significant institutio.nal arrangements; 
and because it provides detailed , · . 
procedures for maintaining progress, 
coordinating activities and rectifying 
weaknesses. For these reasons, the 
Commission believes that the selection 
and characterization of suitable sites 
and the construction of repositories will . 
be accomplished within the general time 
frame established by the Act, or within 
a few years thereafter. 

The provisions of the Nuclear Waste 
Policy Act of 1982 that establish · 
schedules for repository development' · 
are elaborate and· allow for various 
contingencies. A nun1ber of steps are 
involved before NRC considers 
authorization of construction. DOE is to · 
nominate five sites it believes suitable.·.' 
for site characterization for possible · 
repository development (Sec. 112(b)). 
DOE is to recommend for site · 
characterization three candidate sites to 
the President (Sec. 112(b)(1)(B); the · 
President is to recommend one of the· 
characterized sites to the Congress (Sec. 
114(a)(2)(A)); the affected state or Indian 
tribe is given an opportunity to submit a > notice of disapproval to the Congress . 
(Secs. 115(b), (116)(b)(2), 118(al): the 
Congress may overturn a state or Indian 
tribe's disapproval of the sHe by passing 
a resolution of approval (Sec. 115(c)); · 
and, if Congress approves or no notice . 
of disapproval is submitted by a state or. 
Indian tribe, then DOE is to apply for 
construction authorization (Sec. 114(b). , 

DOE's revised reference schedule . 
(DOE draft Mission Plan, April 1984) , 
states that the application.for repository' 
construction authorization will be 
submitted to the Commission in August 
1990. Under the terms of the Act the 
Commission is expected to reach a 
decision within 3 years of the 
application date, or by August 1993 (Sec. · 
114) (under certain conditions, extension 
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by 1 year would be permitted). If the 
NRC decision is favorable, the 
repository would be constructed and 
begin operation, according to DOE's 
"reference schedule," in January 1998. 
Earlier dates can be achieved if.the 
Presidential review time is reduced, if 
DOE promptly files the construction 
authorization application, if NRC 
provides a construction authorization in 
less than 3 years, or if DOE constructs 
the repository in a shorter period than 
provided in its estimated achedule: · 
However, it is prudent to assume that 
such a ·contraction of the schedule wiU 
not be realized. . 

The Nuclear Waste 'Policy Act of 1982 
establishes "not late~:than January 31, 
1998" as the date when _DOE is to begin 
disposal of high-level radioactive waste 
or spent fuel (Sec. 302(a)(5)(B)). This is 
consistent with the current dates of the 
DOE schedules discussed above and 
with the detailed step-by-step 
milestones established by the Act. The 
schedule established by the Act would 
assure the operation of the first 
repository well before the years 2007-
?009, i.e., the period of concern in the 
present proceeding. 

Despite the delays in DOE's earlier 
milestones, the Commission believes 
that the program established by the Act 
is generally consistent-with the schedule 
presented by DOE in this proceeding 
and that DOE"s milestones are generally 
both realistic and achievable. 
Achievement of the scheduled first date 
of repository operation is further 
assured by other provisions of the Act 
which specify means for resolution of 
those institutional an,d. technical issues 
most likely to delay repository 
completion. In addition_ to those 
provisions discussed previously, the 
Commission notes that the Act clarifies 
how the requirements of the National 
Environmental Policy.Act.are to be met 
(e.g., Secs. 113 (c). (d); 114 (a), (0; ll9(a); 
121(c]J."The Act also requires that any 
Fe.deral agency determining that it 
ca·rinot comply with the repository 
decision schedule in the Act must notify. 
both the Secretary of Energy and 
Congress, explaining the reasons for its 
inability to meet the deadlines. The 
agency must also submit 
recommendations for mitigating the 
delay (Sec.114(e)(2)). These provisions 
of the Act; as well as those that support 
the technical program-the provisions · 
for research, development, and 
demonstration efforts regarding waste 
disposal, (Title II of the Act), increas;J 
the prospects for having the first 
repository in operation not later than the 
first few years of the next century. · 

The Commission also finds 
reasonable assurance that sufficient 
repository capacity will be available 
within 30 years beyond expiration of 
any reactor operating license to dispose 
of commercial high-level radioactive 

waste and spent fuel generated up to 
that time. The Nuclear Waste Policy Act 
of 1982 establishes Federal 
responsibility and a clearly defined 
Federal policy for the disposal of such 
waste and spent fuel and.creates a 
Nuclear Waste Fund to implement 
Federal policy. The Act establishes as a 
matter of national policy that this 
responsibility is a continuing one; and 
provwes means for the Secretary of 
Energy to examine periodically the 
adequacy of resources to accomplish 
this end. 

The Commission notes that as of 
September 30, 1982, the generating 
capacity of all commercial nuclear 
power plants in the U.S. with operating 
licenses or construction permits was 131 
electrical gigawatts (GWe) and the 
capacity of those under construction 
permit review was about 5 GWe 
(NUREG-0871, Vol 1, No. 4, p. 2, 8). 
DOE, in its letter of March 27, 1981 to 
the presiding officer of this proceeding, 
provided an estimate of 180 GWe for the 
capacity of operating LWRs in the year 
2000.- This value is significantly lower 
than the value (276 GWe) presented in 
DOE's 19!!0 position statement (DOE PS 
p. V-4) and lower than that (202-GWe) 
presented in the NRC's Generic 
Environmental Impact Statement on 
spent fuel handling and storage 
(NUREG-o575, Vol. I·, p. 2-4). The 
validity of the latter predictions has 
been affected by the cancellations of a 
number of proposed units during the 
past two years. The DOE.1981 estimate 
of 180 GWe in the year 2000 appears to 
be a reasonable estimate of the likely 
installed capacity at that time. On this 
basis, during the 40 years of operation of 
each plant, using as a realistic 
assumption a 60 percent capacity factor, 
the electrical energy generation would 
be about 4300 GWe-years. Assuming 38 
metric tons of heavy metal (MTHMJ is 
discharged for each gigawatt-year (IRG 
Final Report p. D~; NUREG-0575, Vol. I 
p; 2-4) the total discharged spent fuel 
from these plants would likely be about 
160,000 metric tons. The capacity of 
each proposed repository will depend on 
such factors as the thermal loading limit 
in waste emplacement, space limitations 
within the host rock, nuclear power 
generation capacity in the region to be 
serviced by the repository, and economy 
of scale considerations (D9E PS pp. Ill-
70 to 79; IRG Final Reportp. D-21). In its 
cross statement DOE's estimate that 
three to six repositories might be needed 
was based on the assumption that· 
nuclear power generation capacity 
grows to 250 GWe by the year 2000 and 
remains at that level until 2040 (DOE CS 
p. Il-53). The representative 
characteristics of each revository used 
by DOE were 2000 acres and a 40 to 100 
kW/a·cre loading, corresponding to a 
repository capacity of about 70,000 to 
170,000 metric tons of uranium, 

respectively (DOE PS p. Iil-76). 
Reflecting the reduction in nuclear 
power projections, DOE estimated· in the 
January 1982 hearing that the _ultimate 
reactor capacity would be about 200 
GWe (Tr. p. 236). DOE then assumed a 
repository capacity of 100.000 metric 
tons and concluded that "between two 
and three" repositories would be needed 
(Tr. p. 237). To accommodate the 160,000 
metric tons we have assumed, two 1 

repositories each with 100,000 metric 
tons capacity would appear to be"' 
sufficient. 

Repository completion and operation 
at three-year intervals would result iri 
having.adequate capacity about three 
years after initial operation of the first 
repository (DOE PS p. IIl-86). As noted 
earlier. emplacement of spent fuel in the 
first repository should begin not later 
than the first few years of the next 
century. Thus. if the first repository 
begins to receive spent fuel in the year 
2005, the second may begin operation as 
early as 2008, iri which case all spent 
fuel would be emplaced by about 2026, 
assuming DOE's estimated receiving 
rates (DOE PS p. IIl-71) and operation of 
each repository as completed. Because 
the rate of waste emplacement during 
the first five years of operation would be 
about 1800 metric tons per year (DOE PS 
p. IIl-71), only 5400 metric tons would be 
emplaced fn the first repository by the 
time the second began operation. This 
would satisfy the requirements of 
Section 114(d) of the Nuclear Waste 
Policy Act, i.e., the prohibition of 
':lmplacement of more than 70,000 metric 
tons in the first iicensed repository 
before the second repository is in 
operation. If the DOE estimated 
emplacement rates (which would 
increase to 6000 metric tons/year after 
the first five years) are realized, it will 
take about 15 years to emplace 70,000 
metric tons in the first repository. 

For the foregoing reasons, the 
Commission finds reasonable assurance 
that one or more mined geologic 
repositories for commercial high-level 
radioaetive waste and spent fuel will be 
available i?Y the years 2007-{)9, and that 
sufficient repository capacity will be 
available within 30 years beyond 
expiration of any reactor operating 
license to dispose of commerical high
level radioactive waste and spent fuel 
originating in such reactor and 
generated up to that time. 

· 2.3 Third Commission Finding 

The Commission finds reasonable 
assurance that high-level radioactive 
waste and spent fuel will be managed in 
a safe manner untJ1 sufficient repository· 
capacity is available to assure the safe · 
disposal of all high-level radioactive 
waste and spent fuel. 

Nuclear power plants whose 
operating licenses expire after the years 
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2007--09 will be subject to.NRC . 
regulation during the ·entire period 
between their initial oper~tion,and 'the 
av~ilability of a waste repository.The 
Commission 'has reasonable assu·rance. 
that the spent fuel generated by these 
licensed plants will be managed by the 
licensees in a safe manner. Compliance 
with the NRC regulations and any 
specific license conditions that may_be 
imposed on tli.e licensees ~ill assure 
adequate protection of the.public health 
and safety.' Regulations primarily · . 
adcµ-essing spent fuel storage include 10 
CFR Part 50 for storage- at the reactor 
facility and 10 CFR Part,72 for storage in 
independent spent fuel storage . 
installations .(ISFSI). Safety and .. 
environmental issues involving such 
storage are addressed in licensing 
reviews under both Parts 50 and 72, and 
continued storage operations are 
audited and inspected by NRC. NRC's 
experience ip more than 80 individual 
evaluations of, the safety of spent fuel 
storage shows that significant releases 
of radioactivity from spent .fuel under 
licensed storage conditions are 
extremely remote· (see. discussion. in , 
Section 2.4). 

Some nuclear power plant .operating 
licenses expire· before the years 2007--09. 
For technical, economic or.other 
reasons, other plants may choose; cir be 
forced, to terminate operation prior to 
2007--09 even though their operating 
licenses have not expired. For example, 
the existence of a safety problem for·a 
particular plant could prevent further 
operation ofthe plant or could require 
plant modifications that make continued 
plant operation uileconomic.-The. · 
licensee, upon expiration or termination 
of its license, may be granted·(under 10 
CFR Part 50 or Part·72) a license to 
retain custody of the spent fuel for a · 
specified term {until repository capacity 
is available and the spent fuel can be ' ' 
transferred to DOE under Sec. 123 of the 
Nuclear Waste.Policy Act of 1982) 
subject to NRC regulations and license 
conditions needed to assure adequate
protection of the public. Altematiliely; 
the owner of th~ spent fuel, as a last . · 
resort, may apply· for an interim storage · 
contract with DOE; un_der·sec: 135(bl of·' 
the Act, until not later than 3 years after · 
a repository or monitored retrievable 
storage facility'is available for spent • 
fuel. For the reasons discussed above, 
the Commission is confident that iri 
every case the BP.ent fuel generated by 
those plants will be managed safely 
during the period between license 
expiraUon or termination and the . 
availability of a mined waste repository .. 
for disposal. · · · · · 

To assure the continuity of safe 
management of spent fuel, the · 
Commission, in a separate action; iii . 
preparing an amendment to 10 CFR Part 
50 which wciuld require Hcertsees of • · · . 

operating nuclear power reactors to 
submit, no later than 5 years before 
expiration of th,e reactor operating 
license, written notification to the 
Commission, for its review and 
approval, of the actions which the 
licerisee will take. to manage and · · . 
provide funding for the management' of 
all irradiated fuel at the reactor site 
following expu:ation of the reactor 
operating license, until ultimate disposal 
of the spent fuel in a reposit9ry. The • 
licensee's notification will be required to 
specify.how the licensee will fund the 
financial costs of extended storage or 
other disposition of spent fuel. It is . 
possible for the funding of the. storage to 
be provided by an intem_al reserve .fund 
or special assessm_ent during that 5-year 
period to cover the costs of storage Qf ' 
the spent fuel after the expiratiqn of the 
reactor operating license. The storage. 
costs are not large relative to power ,. 
generation costs. A representative figure 
is $1-million/year for storage of spent 
fuel in reactor basins beyond the · 
operating license expiration {Addendum 
2 to "Technology, Safety and Costs of 
Decommissioning a Reference BWR · 
Power Station," NUREG/CR 0130 (July 
1983); Addendum 1 to Technology, 
Safety and Costs of Decommissioning a 
Reference PWR Power Station,'' . 
NUREG/CR 0672 (July 1983)];. 

Additional-assurance that:the ·: 
conditions necessary for safe storage 
will be maintained until disposal ·· · · 
facilities are available is provided by . 
the Commission's authority to require 
continued safe management of the spent 
fuel past the operating license expiration 
or termination (10 CFR 50.82). If a utility 
should have technical problems in 
continuing its commitment to maintain 
safe storage of its spent fuel,.NRC.as the 
cognizant regulatory agency would 
intervene and the utility would be 
required to assure safe storage. If a 
licensee fails financially, or otherwise 
must cease its.operations, the cognizant 
state public utility commission would be 
likely to require an orderly transfer to · 
another entity. The successor would 
take over the licensee's facilities and, 
provided the conditions for transfer of 
licenses prescribed in NRC regulations · 
(10 CFR 50.80) were met by the . 
succeeding entity, operation of the 
original licensee's facilities would be 
permitted to continue. Moreover, ari 
order.ly transfer to a successor 
organization would be mandatory to 
protect .the substantial capital 
investment. Further, the Commission 
believes that the possibility of a need for 
Federal action to take over stored spent 
fuel from a defunct utility or from a 
utility that lacked technical competence 
to assure safe storage is remote, but the 
authority for such action exists (sections 
166c and 188 of the Atomic Energy Act 
of 1954, as amended; 42 U.S.C. 2236, · 
2238). 

Interim storage capacity may be 
!'_equired for plants whose operating ; 
licenses expire or are terminated before 
sufficient repository capacity is ... 
available. All discussed in the rationale. 
for the fifth finding, the Nucleal' Waste 
Policy Act of 1982 includes a number of 
provisions to assure the availability of 
interim storage capacity for spent fuel.·· 
during the period before repository 
operation (Secs. 131 through 137]. 
Pr9visions are made for Federal · 
government-supplied interim storage 
capacity (up to 1900 metric tons)-for. 
civilian power reactors whose owners 
cannot reasonably provide adequate 
storage capacity. · 

In all cases where the interim storage 
is at a licensee's site, safe management · 
will be assured by compliance with NRC 
regulations and specific license 
conditions. Where DOE provides the 
interim storage capacity, except in the 
use of existing capacity at Government
owned facilities, DOE is to "comply with 
any applicable requirements (or · 
licensing or authorization" (Sec: 
135(a)(4)). If existing federally-owned ·· 
storage facilities are used, NRG is · 
required to determine "that such use
will adequately protect the public health 
and safety" (Sec.135(a)(i)). These . 
provisions of the AC?t would assure·that 
spent fuel will be managed in a ·safe ' . 
manner until repository capacity is · · 
available. Facilities for reprocessing 
high-level waste, should any be 
constructed or become operatipnal: ,: 
before a repository is available, wolild· 
be licensed under 10 CFR Part 50; and 
solidification and interim storage of high 
level waste woufd be provided for at 
such facilities. For the foregoing reasons; 
the Commission;finds reasonable · · · 
assurance that high-level waste and 
spent fuel will be man;iged in a safe '. 
manner until sufficient repository · 
capacity, is available for its safe 
disposal. 

2.4 Fourth Commission Finding 

The Coinmission finds reasonable .. · •. 
assurance that, if necessary, spent fuet 
generated in any reactor can be stored · 
safely and without significant ' ,, . 
environmental impacts for at least 30 · 
years beyond the expiration of that 
reactor's operating license at that 
reactor's spent fuel storage basin, or at 
either onsite or off{Jite indepeildeilt 
spent fuel storage installations. 

Although the Commission has 
reasonable assurance ·that at least orte · 
mined geologic repository will be 
available by the years 2007--09, the 
Commission also realizes that for 
various reasons, including insufficient 
capacity to immediately dispose of all 
e:,tjsting spent fuel, spent fuel may be 
stored in existing or new storage 
facilities for some periods beyond 2007-
09. The Commission believes that this 
extended storage will not be necessary 
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for ::ny period longer than ao·years 
beyond the tenn·of en operating license. 
For this reason, the Commission hail · · 
addressed on a·generic basis in this . 
decisipn .the safety end·environmental 
impacts of extended spent fuel storage 
et reactor spent fuel storage basins or et 
either onsite or offsite spent fuel storage 
installations. The Commission.finds that 
spent fuel can be stored safely.and 
~thout significant environmental 
impacts for at least.30 years beyond the 
expiration ·of reactor operating licenses;· 
To ensure that spent fuel which remains 
in storage will be managed properly· 
until transferred to DOE for disposal, · 
the Commission is proposing en· 
amendment to its regulations (10 CFR 
Pert.·50). ,The amendment· will require the 
licensee to notify the Cc;immission, five 
years prior to expiration of its reactor· 
operating license, how,the.spent fuel. 
will be managed ·until .disposal.· . 

The.Commission's finding is based on· 
the record of this proceeding which ' 
indicates that significant releases of 
radioactivity from sp~nt fuel under 
licensed s.torege con<~itions are highly 
unlikely. It is also supported by the ' 
Commission's experience in conducting, 
mpre than 80 individual. safety 
evaluations of storage. facilities .. 

The safe!)' of prolonged spent fuel 
storage .can be considered in tenns of 
four mejorissues: (a) The long-tenn 
integrity c;>f spent fuel under water pool . 
storage conditions, (b) structure and 
component safety for._extended facility 
opj!ration. (c) the safety, of dry stol'lige, 
end (d) potential risks·o.f accidents end· 
acts of:sabotege at spent fuel storage 
facilities. Each of these issues:is . , 
discussed separately below, in light of 
the infonnation provid!!d by the 
participa_nts in this proceeding, and NRC 
experience in regulating storage _of spent 
fuel. · 

A. Long-Term Integrity of Spent Fuel 
Under Water Pool Storage Conditions· 

·The Commission fmds that the · 
cladding.which encases spent fuel)s 
higJiJy re11i~tant to failure under pool 
storage ~on~itions. Al! noted by DOE in. 
its Position Statement, there ere up to 18 
years of continuous storage experience 
for.zircaloy-clad fuel end 12 years 
continuQUS storage experience for .. 
stainless-clad fuel (DOE PS p. IV-73). 
Corrosiori st1,1dies· of irre·~a ted fu~l at 20 
reactor pools m the United States . 
suggest that there is no detectable 
degradation of zircaloy cladding, Data 
from corrosion studies. of spent fuel 
stored in Canadian pools also. support 
this finding (A.B. Johnson, Jr., "Behavior 
of Spent. Nuclear Fuel in Water Pool 
Storage," (UC-70) Battelle Pacific 
Northwest Laboratories (BNWlr-2256, 
September, 1977) pp. 10-11, 17). . 

The lon&-term integrity of spent fuel in 
storage pools, which h!lS been confirmed 
by observation and enelysi.s, was cited 
by industry participants (e.g., 

Consolidated Industry Group: PHS pp;· 
3-8; UNWMC.:EEI PS Doc .. 4, p. 8; UG p, 
2). No degradation has been observed In 
commercial power reactor fuel stored iii 
onsite pools in the United States. · · 
Extrapolation of corrosion data suggests 
that only a few hundredths of a percent . 
of clad thickness would be' corroded· · 
after 100 years (A.B. Johnson, Jr., "Utility 
Spent Fuel Storage Experience,'' PN!r · · 
SA~863, presented et the American· · 
Nuclear Society's Executive Conference 
on'Spent Fuel Policy arid its . , 
Implications, Buford; Georgia (April Z-5,' 
1978). The American Nuclear Society . · 
cited a study (G. Vesterbend and T.. · .. 
Olsson; BNWI.r-TR.:..a20, May ~978, · · 
English Translation of RB7S:-Z9), which . 
concluded thafdegredaUon mechanisms 
such as general corrosion, local · · 
corrosion,· stress ·corrosion, hydrogen 
embrittlement, and delayed hydrogen· · ·:. 
cracl<ing ~ not expected to. produce • 
degradation to any significant extent for 
SO yeari (ANS PS p. 34): · .. · , 

Canadian experience, including· 
o·ccasional examination during 17· years· 
of storage, has indicated no evidence cif . 
significant corrosion or oilier chemical· 
degradation. Even where the·uranium 
oxide pellets were expo"sed to pool 
water ail a result of prior damage of the · 
fuel assembly, the pellets havtr be~n 
inert to pool water, an observation also· 
confirmed by laboratory -studies· 
("Caqadian Experience with-Wet and 
Dry Storage Concepts," presented et the
American Nuclear. Society's Executive 
Conference on Spent Fuel Policy end n,. 
Implications, Buford, Georgia (April 2-5, 
1978)). Another Canadian study 
concluded that "50 to 100 years under· 
water should not significantly affect 
their [spent fuel bundles} integrity'' 
(Walker, J.F., ''The Long-Tenn ·Storage of 
Irradiated CANDU Fuel-Under Water,"· 
AECl.r-6313 Whiteshell Nuclear 
Research Establishment, January 1979) .. 
Thi.!! appr11isal was_bas_!!_d.on fine!!~ , 
such as no deterioration-by corrosion-or· 
mechanical ,damage during 16 years of 
stor.age in,water, no release of fission , 
products.from the uranium c;lioxide' 
matrix during 11 years of storage in 
water, .and no fission-product induced . 
stress corrosion cracking anticipated · 
during water storage at temperatures· . 
below 100°C (Hunt c:E.L., J.C. Wood and 
A.S. Bain, '.'Long-Tenn Storage of Fuel in 
Water" AECL-6577, Chalk River ·· 
Nuclear Laboratories, June 1979). 

The ability of spent fuel to withstand· 
extended water basin storage is also 
supported-by metallurgical examination 
of Canadian zircaloy clad fuel after 11 
years of pool storage, metallurgical 
examination of zircaloy clad,PWR and 
BWR high burn-up fuel after five and six 
years in pool storage, and return of 
Canadian fuel·bundles to a reactor after-
10 years of pool storage.'Periodic hot 
cell examination of high burn-up PWR 
and BWR bundles over 6 years of pool 
storage at the WAK Fuel Reprocessing 

Plant in Gennany has also confirmed 
that.spent fuel maintains integrity under 
pool storage. conditions. Other countries 
having.favorable experience with pool 
storage of zircaloy"Clad spent fuel , 
include: the.United Kingd·om, 13 years; 
Belgium, 12 years; Japan, 11 years; · 
Norway, 11 years; West Germany, 9 
years; and Swei:len,. 7 yea,rs (op,. cit., A. 
B. Johnson, Jr .• p. 7). Programs of 
monitoring spent fuel storage are)e_ing 
conducted ifr Canada, the United' ''. . 
IQngdom and the Federal Republic of 
Gennany.(DOE PS pp. IV:..:.S9 to·1v~1; 
UNWMG-EEI PS Doc. 4, p. 23): ' . ' . 
. .. The only fuel failures' which have. 
occurred in speqt fuel pool!! involved .. 
types of fuel and failure mechanisms not 
found at U.S. commercial reactor· · · 
facilities, e.g., degradation ·of zircaloy
clad· metallic uranium fuel from the . 
Hanford N~Reactor as a result of · 
claading damage in the fuel discharge 
eystem. The· system differs from the fuel 
discharg!3 systems of commercial 
reactors. Moreover, metallic uranium 
fuel is not used in commercial power 
reactors. NRDC cited·some conclusions 
drawn by Mr. Justice Parker regarding 
his lack of confidence in long-term 
storage of spent fuel, based on the. 
Windscale Inquiry in Great.Britain in 
1978, which inv,olved stainless-steel-clad 
gas-cooled reactor fuel (NRDC PS p, 92). 
ThisJs not pertinent to pool storage of 
commercial spent fuel since. the high · 
temperatur~ conditions in B gas-cooled 
reactor which can cause sensitization of 
the cladding ere. not experienced by fuel 
in boiling or pressurized water reactors . 
(op. cit~ ,A.ij. Johnson, Jr., pp. 17-18).: , 

Some participants did not agree that· 
there is an adequate basis for· . 
ccinfidence in safe extended-term sp·ent 
fuel storage. Although agreeing with the 
extent of experience cited by DOE end 
other participants, the Natural 
Resources Defense Council, for example, 
stressed that more experience is needed ' 
before one can be .confident of safe 
extended' storage. NRDC considered the 
length of storage experience cited by. 
DOE as insufficient to .establish that 
spent fuel can be:stored safely for .. 
periods well ·in. excess pf 40 -years ... 
(NRDC PS pp. 88-92). A similar positiqn . 
was taken l>Y the-State of Minnesota 
(Minn PHS pp. 8-9). NRDC referred. to 
the problem of the lqng-tenn storage of · 
spent fuel reported in the Wi~dscale 
Inquiry Report by the Hon. Mr. Justice . 
Parker, Vol. 1, pp. ~o. However, the 
conclusion quotei:1,from the'report, when 
taken in context, refers only to 
irradiated fuel from AGR (advanced 
gas-cooled) nuclear power plants .. As 
noted earlier; the conditions to ~hich_ 
the fuel cladding is exposed in gas
cooled reactors differs from those in 
U.S. commercial light water reactors .. 
Moreover, the cladding of AGR fuel is. 
identified B8'Stainless steel in the 
Windscale Inquiry Report. Only two 
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commercial LWR nuclear power plants 
operating in the U.S. today use stainless 
steel clad. Most U.S. nuclear fuel is 
zircaloy clad, and reactor operators 
have not seen evidence of degradation 
of LWR spent fuel. either zircaloy or 
stainless steel clad, in storage pools 
(Nuclear Technology, "Spent Fuel 
Storage Experience," A.B. Johnson, Jr., p. 
171, Vol. 43; Mid-April 1979). Further, as 
s.tated earlier,.cladding degradation 
caused by stainless steel sensitization in 
an AGR high temperature environment 
is not pertinent to the lower temperature 
environment ofLWR's. Therefore, the 
problem of long-term storage of spent 
fuel reported in the Windscale Inquiry is 
not relevant to U.S. spent fuel. 

After expiration of a reactor operating 
license, the fuel storage pools at the , 
reactor site would be licensed under 10 
CFR Part 72. The requirements of 10 CFR 
Part 72 provide for operation under 
conditions involving a careful control of 
pool water chemistry to minimize 
corrosion. The required monitoring of 
the pool water would provide an early 
warning of any problems with defective 
cladding, so that corrective actions may 
be taken. Experience indicates that, 
under licensed storage conditions, 
significant releases of radioactivity are 
highly unlikely. The Commission is 
confident that the regulations now in 
place will assure adequate protection of' 
the public health and safety .and the 
enviroment during the period when. the 
spent fuel is in storage ("Final Generic 
Environmental Impact Statement on 
Handling and Storage of Spent Light 
Water Power Reactor Fuel," NUREG-
0575, August 1979: Vol. l, pp. ES-12, 4-10 
to 4-17). 

Although confidence that spent fuel 
will maintain its integrity during storage 
for an additional 30 years beyond the 
facility's license expiration date _ 
involves an extrapolation of experience 
by a factor of two or three in time, the 
extrapolation is made for conditions in 
which corrosion mechanisms are well 
understood. Technical studies cited 
above support the conclusion that 
corrosion wou)d have a negligible effect 
during several decades of extended pool 
storage. The Commission finds that this 
extrapolation is reasonable and is 
consistent with standard engineering 
practice. 

B. Structure and Component Safety for 
Extended Facility Operation For Storage 
of Spent Fuel in Water Pools 

Questions were raised concerning the 
adequacy of structural materials and 
components of spent fuel storage basins 
to function effectively during periods 
that are double those asswned in the 
base design. This· concern was 
expressed in connection with the 
possible necessity for longer storage 
times if permanent disposal is not. 
available by the year 2006 (Del PS p. 4). 

The experience at the General Electric 
Company Morris Operation in Illinois, 
where a mechanical failure caused 
contaimimited water to leak into the 
environment, was cited as an example 
of an unforeseen failure that could 
jeopardize the safety of spent fuel 
storage (NECNP PS p. 65:). A generic 
problem regarding pipe cracks in 
borated water systems at PWR plants 
was also cited as evidence of 
uncertainty that long-term interim. 
storage would be safely,accomplished 
without modification and fuel shuffling 
NECNP PS p. 64). The Commission notes 
that the latter problem was discussed in 
detail in the Atomic Safety and 
Licensing Board Notification, "Pipe 
Cracks in Stagnant Borated Water 
Systems at PWRs" dated August 14, 
1979, in the ASLB consideration of a 
proposed licensing amendment to permit 
modification of a.spent fuel storage pool 
(11 NRC 245 (1980)]. The Notification 
referred to by NECNP indicated that 
cracks had occurred in safety-related 
type-304 stainless steel pip1ng systems 
which contained stagnant borated 
water. Apparently, the cracking was 
attributable to stress corrosion caused 
by the residual welding stresses in heat
affected zones. The NRC staff review 
found that such cracking was not 
directly related to spent fu_!ll pool 
modifications·, and·that necessary 
repairs could be readily made. The staff 
concluded that cracks in low-pressure 
spent fuel coolinssystem do not have 
safety significance. 

Extensive experience with storage 
pool operation has demonstrated the 
ability ·of pool components to withstand 
the operating environment (DOE CS pp. 
II-145 to II-148). In the relatively few 
cases of equipment failure, pool 
operators have been able to repair the 

~ equipment or replace defective 
components promptly (UNWMG-EEI PS 
Doc; 4, p. 25; UG p. 2). The Commission 
finds no r~ason why spent fuel storage 
basins would not be capable of 
performing their cooling and storage 
functions for a number of years past the 
design-basis period of 40 years if they 
are properly maintained. 

As one participant pointed out," ... 
the pool structure as well as the racks 
are designed !o withstand extreme . 
physical conditions set forth in NRC 
licensing-requirements. These include 
seismic, hydrologic, meteorological and 
structµral requirements" (UNWMG-EEI 
PS Doc. 4 p. 25; UG p. 2). The design 
requirements are set forth in 10 CFR 
Parts 50 and 72. The design-basis siting 
conditions for storage pools at reactor 
sites are those of the reactor itself. 
Siting conditions are reviewed by·the 

~ NRC staff, the Advisory Committee on 
Reactor Safeguards and the Atomic 
Safety and Licensing Board at the 
construction permit stage and then 

reviewed again in connection with the 
issuance of the facility's operating 
license. In issuing a power reactor 
operating license, the Commission is, in 
effect, expressing its confidence that the 
design-basis siting conditions will not be 
exceeded during the 40-year license 
period. If pool storage facilities were 
used to store spent fuel after expiration 
of reactor operating licenses, the utilities 
would·be able, as part of their . 
continuing maintenance of storage 
facili iies, to replace defective . 
components in a timely way, if needed, 
so as to avoid any safety problems. 
Some participants (e.g., NECNP PS pp. 
63-63·; Minn PHS pp. 8-9; and Del PS p. 
4), do. not place the same weight which 
the Commission does on experience at 
spent fuel storage facilities and on 
studies cited by DOE and certain others 
whic!t support the argument that the 
structural integrity of these basins can 
be readily.maintained (DOE CS pp. II-
145, 111-13; UNWMG-EEI PS Doc. 4 p. 
19). The disagreements appear to center 
largely'(m the extent to which present 
experience may be relied upon as·a 
basis for predicting the safety.of spent 
fuel storage over a period two or three 
times the design period. 

The degradation mechanisms 
involved in spen.t fuel pool storage are 
well understood. The resulting changes 
in fuel cladding and pool systems and 
components are gradual and thus 
provide sufficient time for the 
identification and development of 
remedial action without subjecting plant 
personnel or the public to significant 
risk. The fuel storage racks are designed 
to maintain their integrity for many 
decades; if they fail in any way, they 
may be replaced. There are a number of 
routine and radiologically safe methods 
for maintenance·at spent fuel storage 
basins- to ensure their continued 
effective .performance. These include 
replacing racks or other components, or 
moving spent fuel to another storage 
facility. The Commission finds that the 
extensive- operating experience with · 
many storage pools adequately supports 
predictions of long-term integrity of 
storage basins. 

The Commission.concludes that the 
experience with spent fuel storage 
provides an adequate basis for 
confidence in the continued safe storage 
of spent fuel in water pools either at or 
away from a reactor site for at least 30 · 
years after expiration of the plant's 
license. 

C. Safety of Dry Storage of Spent Fuel 
While the record of this proceeding 

has focussed on water pool storage, the 
Commission notes that dry storage of 
spent fuel has also been addressed to a· 
limited extent [e.g., DOE PS pp. IV-12 to 
IV-22 and IV-63 CS p. II-147, PHS p. 9; 
UNWMG-PS Doc 4 pp. 16-17 and CS pp. 
IIl-6-7; Tr. pp. 69-72). The NRC's 
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regulation 10 CFR Part 72 specifically 
covers dry storage. of spent fuel (Section 
72.2(c)), and experience with dry storage 
was a subject of public comment in the 
rulemaking ("Analysis of Comments on 
.10 C1"R Part 72." NUREG-0587, pp. 11-12 
to 11-13). NRC reports, the ''Final 
Generic Environmental Impact 
Statement on Handling and Storage of 
Spent Liiwt Water Power Reactor Fuel" 
(NUREG--0575) and "Dry Storage of 
Spent N~~ear.Fuel, A Preliminary 
Survey of Existing Technology and , 
Experience" (NUREG/CR-1223) which 
have been referenced in this proceeding, 
examined potential environmental 
impacts and experience with interiin dry 
storage ofspent fuel. The GEIS (Final 
Generic. Environmental Impact· 
Statement on Handling and Storage .of 
Spent Light Water Power Reactor Fuel, 
NUREG-:0575, Vol. 11 p. 8-2, August 
1979) contained the conclusion that the 
use of altemative·.dry passive storage 
techniques for aged fuel, now being 
investigated by the Department of 
Energy, appears to be as feasible and 
environmentally acceptable as storage 
of spent fuel in water basins. Prior to the 
adopUon of Part 72, dry storage of 
irradiated fuel had been licensed under 
Part 50 at.the Hallam sodium graphite 
reactor. Dry storage is also presently 
licensed under Part 50 at the Ft. St. 
Vrain high temperaftire.gas reactor. 

.Although the number of years of 
experience with dry storage systems is 
less than that with water pool storage, 
the. understanding of some of the 
materi11l degradation processes. 
experienced in water.po9l storage 
should be applicable to dry stm::age. As 
discussed below, dry st'orage involves a 
simpler tec~ology than that 
represented by water basin storage 
systems. 5 Water basin storage relies 
upon active systems such as pumps, 
renewable filters, and cooling systems · 
to maintain safe storage. Favorable 
water chemistry must also be 
maintained to retard corrosion. On the 
other hand, dry storage reduces reliance 
upon active systems and does not need 
water which together with impurities 
may corr.ode spent fuel cladding. With 
convective circulation of an inert . 
atmosphere in a.sealed dry system, . 
there ia little op1>9rtunity (or corrosion'. s 
For these reasons, the Commission 
believes that safe' dry storage should be 
achievable. without undue difficulty. 
New dry storage e"perience with light 
water reactor (LWR) fuel is becoming 

• See, for example, K. Elnreld and J. Fleleh, "Fuel 
Storage In the Federal Republic or Germany: and 
R.J. Steffen and J.B. Wright, "WettlnghouH 
Advanced Energy Sy1teme Qlvialon," Proceeding• 
or the American Nuclear Society'• Topical Meetln11 
on Option• for SperilPuel Storeae, In Savannah, . · 
GeorsJa, September 28 through 211, 19112: 11l10 A.a 
John1on, Jr., E.R. Gilbert. and R.J. Guenther, 
"Behavior or Spent Nuclear Fuel and Storase 
System Componente in Dry Interim Storage," PNI,. 
4189, Auau1t 11182, 

1 K. El{lfeld end J. Fleiach. Ibid, p. 3. 

available for examination, and the 
evaluations discussed below suggest 
that the favorable results of up to almost 

· two decades of dry storage experience 
with non-LWR.spent fuel can also be 
obtained for LWR spent fuel in 
adequately de1igned dry storage 
installations. 

A recent review of dry storage 
experience by A.B. Johnson, Jr., et al. in 
"Behavior of Spent Nuclear Fuel and 
Storage Components in Dry Interim 
Storage" (PNL-4189, August 1982), 
provides an µpdate of dry storage 
activities, particularly with respect to 
zircaloy-clad spent fuel. In this report, 
(pp. 18-24) Ute experimental data base 
for non-zircaloy-clad spent fuel, 
including stainless steel clad fuel and 
the data base for zircaloy-clad fuel are 
discussed. Tests conducted to verify the 
integrity of zircaloy cladding have not 
indicat~d any degradation in dry storage 
(p. 27). In summary, the report states 
(pp. 44-45): 

Operating information is available from 
fueled dry well, silo, vault, and metal cask 
storage facilities. Maximum operational 
historiP.s are: 

All fuel Zwcaloy-clad 
fuel 

Ory wells ............................. Up to 18 yeam ... Up to 3 to 4. 
. years. 

Vaults ..... ..;, ......................... Up to 18 years ... Up to 1 yea,. 
Silos ................................... Up to 7 years ..... Up to 7 years • 
M.etal casks ...................................... , ..... :.......... < 1 year. 

All times related to, 1982. 

Operational history with interim storage in 
metal casks is minimal; however, there is 
extensive experience with metal shipping 
casks. In addition, metal storage casks have 
been designed and tested, and.cask tests with 
irradiated fuel are currently under way in the 
Federal Republic of Germany and are 
planned in Switzerland and the United 
States. The integrity of zircaloy-clad fuel in a 
given demonstration test is relevant to 
predicting fuel behavior in other dry storage 
concepts under similar conditions. 

Information on experience with dry 
cask storage in other countries is also 
becoming available. K. Einfeld and J. 
Fleisch's paper, "Fuel Storage in the 
Federal Republic of Germany" · 
discussed the results of dry storage 
research on spent fuel in an inert 
atmosphere. They note on page 3 of their 
report: · 

Several tests have been conducted to verify 
the integrity of LWR spent fuel cladding in · 
dry storage. To date none of the integrity 
tests baa indicated that the cladding is 
degrading.during long-term storage. Even 
under conditions more severe than in the 
casks, the fuel shows no cladding failures. 
From the tests listed in Table II it can be 
concluded that dry storage under cask 
conditions even· with starting temperatures to 
400" C is not expected to cause cladding 
failures· over the Interim storage period. 

Einfeld and Fleisch continue, in their 
repori (pp. 3-4) to comment on the 

successful demonstration of cask 
storage: 

A technical scale demonstration program 
with a fuel CASTOR cask iii underway in the 
FRG since March 1982. The 16 assemblies 
which are subject to that program orisinate 
from the Wurgassen boiling water reactor. 
They resided in the core during 4 cycles of 
operation, burning up to about 27.8 GWD/t U. 

The general objectives of the 
demonstration with a fully instrumented cask 
and fuel bundles are the verification.of cask, 
design parameters, the operational . 
experience In cask handling end the . 
expansion or the· data base on fuel 
performance. Fig. 2 shows a schematic 
drawing of the cask design and the axial 
thermocouple locations. 

The operational experiences and 
corresponding test data confirm the 
assumptions made about the cask concept 
and the cask loading and handling procedure. 
In addition, the technology data base for 
operating an interim storage plant could be 
expanded. 

-In-pool loading of a large storage cask 
and. specific cask handling has been 
successfully demonstrated; 

-The passive heat transfer capabilities 
of the cask and fuel cladding integrity 
have been verified. The maximum 
local fuel rod temperatures for fuel 
with about one year decay time were 
within the expected range. . · 

-The total radiation shieldin~ 
. characteristics ( <10 mrem/h) are 

vetjfied in pra,ctice" (references 
dele.ted). 
The authors conclude: · 
The realization 1>f the transp'ort/storage 

cask concept. which is well under way in the 
Federal Republic of Germany, will provide 
sufficient interim spent fuel storage capacity 
with the facilities planned or tinder 
construction. Dry interim storage is a proven 
technology arid thus it constitutes an 
essential step. in closing the backend of the 
nuclear fuel cycl_e. 

R.J. Steffens and J.B. Wrii;ht's paper 7, 

"Drywell Storage Potential," discussed 
drywell storage experience with· 
pressurized water reac~or spent fuel at 
the Nevada Test site. On page 6 of the· 
paper, the authors note: · 

Another drywell performance assessment 
method being employed during the · 
demonstration storage period is that of 
periodically monitoring the storage· canister . ' 
·atmosphere for fission products, specifically 
krypton.as gas. Samples drawn to date have . 
shown no detectable concentrations of this 
product after approximately 3 years of 
storage, indicating a maintenance of the fuel· 
cladding Integrity. 

A third paper presented at the same 
Topical Meeting, by E.R. Gilbert and 
A.B. Johnson, Jr., "Assessment of the · 
Light-Water Reactor Jo'uel Inventory for 
Dry Stoi:age," focuses on dry spent fuel . 
storage .with respect to an acceptable 
temperature range for storage in air. 

'Proceedlnp of the American Nuclear Society'• 
Topical Meeting on Option, for Spent Fuel Storage, 
In Savannah, Georsle, September 28 through 29, 
1982; 
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~ey conclude on page 8 of their report: 
Dry storage demonstrations now in 

progress suggest that by 1986 a major fraction 
of the U.S. PWR spent fuel inventory that wa11 
placed in water storage before 1981.can be , 
. stored in dry storage facilities below 150 to 
,200 ·c. . · 
· The LWR fuel inventory offers good 
prospects that the thermal characteristics of 
consolidated fuel will be acceptable fpr dry 
storage by proper selection of fuel. 

Dry storage of LWR ftiel with defective 
cladding may be tolerable in inert cover . 
gases or at temperatures below the threshold 
for significant oxidation in oxidizing cover 
gases. The range of acceptable storage 
temperatures is oeing investigated. 

With respect to dry storage of spent 
fuel, the Commission notes the summary 
statement from A.B. Johnson, Jr., et al., 
"Behavior of Spent Nuclear Fuel and 
Storage Compone1_1ts in Dry Interim' 
Storage" (PNL-4189), page xvii: 

Operational problems in vaults and dry 
wells have been minor after up to 18 yr. of 
operatipn (in 1982); and 7 yr of silo · 
experience suggests that decades of 
satisfactory operation can be expected. 
Demonstration tests with irradiated fuel in 
metal storage casks are just beginning, but 
metal shipping casks with mild steel 
chambers have been used since the mid-
19499. Metal storage/shipping casks have 
successfully surviv.ed fire, drop, and crash 
tests. 

Thus, with respect to the storage of 
spent fuel under dry conditions at 
storage inst11llations located either ~t 
reactor sites or away from reactor s1te11, 
the Commission believes that current 
dry-storage technology is capable of 
providing safe storage for spent nuclear 
fuel. The modular character of dry 
storage installations enhances the 
ability to perform maintenance or to 
correct mechanical defects, if any 
should occur. The Corhinission is 
confident that its regulations will assure· 
adequate protection of the public health 
and safety and the ~nvironment durjng 
the period when the spent fuel is in 
storage. . 

The Commission notes that section 
211(2)(B)"of the Nuclear Waste Policy 
Act authorizes the Secretary of Energy . 
to carry oufresearch on, and to develop 
facilities to demonstrate, dry storage of 
spent nucfear fuel. Although this .. 
provision indicates a judgment on the . 
part of the Congress that addi_tiona~ . 
research arid demonstration is needed 
on the dry storage of spent fuel, the 
Commission believes the information . 
discussed above is sufficient to reach a 
conclusion on the safety and 
environmental effects of extended dry 
storage. All areas of safety and 
environmental concern (e.g., 
maintenance .of systems and 
components, prevention of material 
degradation, protection against 
accidents anli sabptage) have been 
addressed and shown to present no 
more potential for adverse impact on the 

environment and the public health and. 
safety than storage of spent fuel in 
water pools. 

The technical studies cited above 
support the conclusion that corrosion 
would have a negligible effect during 
several decades of extended dry 
storage. The C0mmission's confidence in 
the safety of dry storage is based on an 
understanding of the material 
degradation processes, rather than 
merely on extrapolation of storage 
experience-together with the 
recognition that dry storage systems are 
simpler ana more readily maintained. 
For these reasons, the Commission is 
confident that dry storage installations 
can provide continued safe storage of 
spent fuel at reactor sites for at least 30. 
years after expiration of the plant's 
license.· 

D. Potential Risks of Accidents and Acts 
of Sabotage at Spent Fuel Storage 
Facilities 

The Commission finds that the risks of 
major accidents at spent fuel storage 
pools resulting in off-site consequences 
are remote-because of the secure and 
stable character of the spent fuel in the 
storage pool environment, and the 
absence of reactive phenomena
"driving forces"-which may result-in 
dispersal of radioactive material. 
Reactor storage pools and independent 
spent fuel storage installations have 
been designed to safely withstand 
accidents caused either by natural or 
man-made phenomena. Even remote 
natural risks such as earthquakes and 
tom.ados and. the risks of human error 
such as in handling or storing spent fuel 
are addressed in the design and 
operational activities of storage 
facilities and in NRC's licensing reviews 
thereof under its regulations. Under 10 
CFR Parts 50 arid 72, spent fuel is stored 
in facilities structurally designed to 
withstand accidents and external 
hazards, such as those cited above, and 
to preclude radiation and radioactive 
material emissions from spent fuel.that 
would significantly endanger the public· 
health and safety. In order to preclude 
the pos~ibility of criticality under · 
riormal or accident conditions, the spent 
fuel is stored in racks designed to 
maintain safe geometric configurations · 
under seismic conditions .. The _spent fuel 
itself consists of solid ceramic pellets 
which are encapsulated in metal clad 
rods held in gridded assemblies and 
stored underwater in reinforced 
concrete structures or in sealed dry 
storage installations such·as concrete 
dry wells, vaults and silos or massive 
metal casks. The properties of the spent 
fuel (which in extended storage has .. 
decayed to the point where individual 
fuel assemblies have.a heat generation 
rate of several hundred watts or less) 
and of the benign storage environment 
result in spent fuel storage being an 
activity with very little potential for 

adversely affecting the environment'and 
the public health and safety. While any_ 
system employing high technology is > . 
subject to some equipment breakdowns_ 
or accidents, water pool storage .' .. 
facilities have operated with few serious 
problems (DOE PS at IV-56 to IV-57; · · 
UNWMG-EEI PS Doc. 4 p. 26). In these 
cases, the events at spent-fuel pools ·· 
have been manageable on a timely 
basis. Similarly, dry storage of spent 
fuel, as discussed in Section C-above, . 
appears to be at least as·safe as w~ter . , 
pool storage. A discussion of risks. · · 
related to spent fuel storage is provided 
below. · .. 

Comments from participants on *e ···· 
subject of accidents and their potential 
consequences at spent-fuel storage . 
facilities included a description of 
nonspecific references to numerous· · 
"accidents" -in spent-fuel storage 
facilities, a discussion of cases of leaks 
and inadvertent releases of . . , 
contaminated storage pool water, and a. 
suggestion that waste storage should be · 
physically separated from reactor. · 
operation to reduce the risk of damage ;. 
to the storage facility in the event,1:>f a 
reactor accident, and vice versa (NY I>S 
pp. 102-107; OCTLA PS p. 12). The State .. 
of New York. in its discussion of . · . 
possible accidents at spent-fuel storage., 
pools, cited·reports of an accident in !,he, 
Soviet Union that is believed to have. 
involved reprocessing plant wastes· 
stored in tanks at a waste storage 
facility (NY PS pp. 107-108). The ... 
situation, as reconstructed from limited·· 
data, cannot be compared to the storage 
of ceramic fuel in metal cladding, placed 
in water storage pools. The issue raised, 
therefore, is not relevant to this 
proceeding. The need for continued_ · 
management of pool ~torage-facilities 
over an extended time period was 
considered by some participants as · ·. 
creating a potential hazard because of , · 
the increased possibility of human 
errors or mismanagement (NRDC PS pp •. 
BS-90). The State of New York 
characterized the Three Mile Island· 
reactor accident as caused by multiple · 
technical and human failures, and 
postulated that such failures are · 
possible at storage facilities, and would 
result in serious off-site consequences· 
(NY PS p. 107). · 

These observations do not appear to 
take account of the numerous safety 
analyses that have been made of water 
pool storage and of alternative long-term· 
storage methods which have . · 
demonstrated storage to be both safe 
and environmentally acceptable. Of 
course, the possibility of human error 
cannot be completely eliminated. 
_Howev~~ Coll!.IJlission _regulations (e.g., 
10 CFR Part 55; 10 CFR Part 72, Subpart 
I) include explicit requirements for 
operator training, the use of written 
procedures for all safety-related 
operations and functions in the plant, 
and certification or licensing of 



PART 50 • STATEMENTS OF CONSIDERATION 

operators, with the objective of 
minimizing the opportunity for human 
error. Unlike the accident at the Three 
Mile Island reactor, human error at a 
spent fuel storage installation does not 
have the capability to create a major 
radiological hazard to the public. The 
absence of high temperature and 
pressure conditions that would provide 
a driving force essentially eliminates the 
likelihood that an operator error would 
lead to a major release of radioactivity 
(DOE CS pp. II-156 to 158). In addition, 
features incorporated in storage 
facilities are designed to mitigate the 
conseqµences of accidents caused by 
human error or otherwise (DOE PS IV-
34). . 

The possibility of terrorist attacks on 
nuclear. facilities was advanced as an 
.argument against the acceptability of 
extended interim storage of spent fuel 
(NRDC PS p. 90). The intentional 
sabotage of a storage pool facility is 
possible, and NRC continues to 
implement actions to further improve 
security at such facilities. The 
consequences would be limited by the 
realities that, except for some gaseous 
fission products, the radioactive content 
of spent fuel is in the form of solid 
ceramic material encapsulated in high
integrity metal cladding and stored 
underwater in a reinforced concrete 
structure. Under these conditions, the 
radioactive content ofspent fuel is 
relatively invulnerable to dispersal to 
the environment (Final Generic 
Environmental Impact Statement on 
Handling and Storage of Spent Light 
Water Power Reactor Fuel, NUREG-
0575, Vol. 1.). Similarly, dry storage of 
sp.(!nt fuel in dry wells, vaults, silos and 
metal caeke ie also relatively 
invulnerable to sabotage and natural 
disruptive forces, because of the weight 
and size of the sealed, protective 
enclosures which may include 100-ton 
steel caeke, large concrete lined near
surface caissons and surface c·oncrete 
eiloe (NUREG/CR-1223, p. IV-C-2). 

E.Summary 

In summary, the Commission finds 
that spent fuel can be stored safely at 
independent spent fuel storage 
installations or at reactor sites for at 
least 30 years beyond the expiration of 
reactor operating licensee. This finding 
is baaed on extensive experience and on 
many factors that are not site-specific. 
These .factors include the substantial 
capability of the fuel cladding to 
maintain its integrity under storage 
conditions, a capability verified in 
extensive technical studies and 
experience; the extreme thermal and 
chemical stability of the fuel form, 
enriched uranium oxi_de pellets; the long
term capability of spent fuel storage 
facilities to dissipate spent fuel heat and 
retain any radioactive material leakage; 
and the relatively straightforward 

techniques and procedures foi' repairing 
spent fuel storage structures, replacing 
defective components or equipment, or. 
undertaking other remedial actions to 
assure containment of radioactivity · 
(A.B. Johnson, Jr., "Behavior of Spent 
Nuclear Fuel in Water Pool Storage", 
(UC-70) Battelle Pacific Northwest 
Laboratories (BNWL-2256, September 
1977)). These factors contribute to the 
assurance that spent fuel can be stored 
for extended periods without significant 
impact on the public health and safety 
and the environment. Moreover, any 
storage of spent fuel at independent 
spent fuel storage installations or 
reactor sites beyond the opiµating 
license expiration will be subject to 
licensing and regulatory control to 
assure that operation of the storage 
facilities does not result in significant 
impacts to the public health and safety. 
· For the reasons discussed previously 
(Sections, 2.4 A through D above), the 
Commission also concludes, from the 
record of this proceeding, that storage of . 
spent fuel either at or away from a 
reactor site for 30 years beyond the 
operating license expiration would not 
result in a significant impact to the 
environment or an adverse effect on the 
public health and safety. The 
Commission's findings are also 
supported by NRC's experience in more 
than 80 individual safety evaluations of 
spent fuel storage facilities conducted in 
recent years. The record indicates that 
significant releases of radioactivity from 
spent fuel under licensed storage 
conditions are highly unlikely. This is 
primarily attributable to the resistance 
of the spent fuel to corrosive 
mechanisms and the absence of any 
conditions that would result in offsite 
dispersal of radioactive material. The 
Commission concludes that the 
possibility of a major accident or 
sabotage with off-site radiological 
impacts at a spentsfuel storage facility is 
extremely remote because of the 
characteristics of spent-fuel storage. 
These include the inherent properties of 
the spent fuel itself, the·benign nature of 
the water pool or dry storage 
environment, and the absence of any 
conditions that would provide a driving 
force for dispersal of radioactive 
material. Moreover, there are no 
significant additional non-radiological 
impacts which could adversely affect 
the environment if spent fuel is stored 
beyond the expiration of operating 
licenses for reactors. The non
radiological environmenial impacts 
associated with site preparation and 
construction of storage facilities are, and 
will continue to be, considered by the 
NRC at the time applications are 
received to construct these facilities, 
which are licensed under NRC's 
regulations in either 10 CFR Part SO for 
reactors or 10 CFR Part 72 for 

independent spent fuel stora'ge facilities. 
The procedure to be followed in 
implementing the Commission's generic 
determination is the subject of ' 
rulemaking which the Commission has 
conducted. 

2.5 Fifth Commission Finding 
The Commission finds reasonable 

assurance that safe independent onsite 
spent fuel storage or off site spent fuel 
storage will be made available if such · 
storage capacity is needed. 

The techndlogy for independent spent 
fuel storage.installations as discussed 
under the fourth Commission Finding, is 
available and demonstrated. The · 
regulations and licensing procedures are 
in place. Such installations can be 
constructed and licensed within a five
year • time interval. Before passage of the 
Nuclear Waste Policy Act of 1982 the 
Commission was. concerned about who, 
if anyone, would take responsibility for 
providing such installations on a timely 
basis. While the industry. was hoping for · 
a government commitment, the 
Administration had discontinued efforts 
to provide those storage facilities (Tr. 
pp. 157-158). The Nuclear Waste Policy 
Act of 1982 establishes a national policy 
for providing storage facilities and thus 
helps to resolve this issue and assure 
that storage capacity will be available. 

Prior to March 1981, the DOE was 
pursuing a program to provide 
temporary storage in off-site, or away
from-reactor (AFR), storage 
installations. The intent of the program 
was to provide flexibility in the national 
waste disposal program and· an 
alternative for those utilities unable to 
expand their own storage capacities 
(DOE PS p. I-11; DOE CS p. II-66). 

Consequently, the participants in this 
proceeding assumed that, prior to the 
availability of a repository, the Federal 
gov:emment would provide for storage of 
spent fuel in excess of that which could 
be stored at reactor sites. Thus, it is not 
surprising. that the record of this 
proceeding prior to the DOE policy 
change did not indicate any direct 
commitment by the utilities to provide 
AFR storaJie. On March 27, 1981 DOE 
placed in the record-a letter to the 
Commission stating its decision "to 
discontinue its efforts to provide Fe<;l.eral 
government-owned or controlled away
from-reactor storage facilities." The 
primary reasons for the change in policy 
were cited as new and lower projections 
of storage requirements and lack of 
Congressional authority to fully 
implement the original policy. 

The record of this proceeding 
indicates a general commitment on the 
part of industry to do whatever is 
necessary to avoid shutting down 
reactors or derating them because of 
filled spent fuel storage pools. While 
industry's incentive-for keeping a 
reactor in operation no longer applies 
after expiration of its operating license, 
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utilities possessing spent fuel are 
required to be licensed and to maintain 
the fuel in safe storage until removed 
from the site. Industry's response to .the 
change in DOE's policy on federally- · 
sponsored away-from-reactor (AFR) 
storage was basically a commitment to 
do what is required of it, with a plea for 
a clear unequivocal Federal policy (Tr. 
pp. 157-159). The Nuclear Waste Policy 
Act of 1982 h~s now provided that 
policy. 
· · The Nuclear Waste Policy Act defines 
p·ublic" and private responsibilities for 
spent fuel storage and provide!! for a 
limited amount of federally-supported 
interim storage capacity. The Act also 

· includes provisions for monitored. 
retrievable storage facilities and for a 
research, development and 
demonstration program for dry storage. 
The Commission believes that these 
provisions provide added assurance that 
safe independent onsite or offsite spent 
fuel storage will be available if needed. 

In Subtitle B of the Act, "Interim 
Storage Program," Congress found that 
owners and operators of civilian power. 
reactors "have the primary · 
responsibility for providing interim 
storage of spent nuclear fuel from such 
reactors" by maximizing the use of 
existing storage facilities onsite and by 
timely additions of new onsite storage · 
capacity. The Federal government is 
responsible for encouraging and 
expediting the effective use of existing 
storage facilities and the addition of 
new storage capacity as needed. In the 

· event that the operators cannot 
reasonably provide adequate storage 
capacity to assure the continued 
operation of such reactors, the Federal. 
government will assume responsibility 
for providing interim storage capacity · 
for up to 1900 metric tons of spent fuel 
(Sec. 131(a)). Such interim storage 
capacity is to be provided by the use of 
available capacity at one or more 
Federal facilities, the acquisition of any 
modular or mobile storage equipment · · 
including spent fuel storage racks, and/ 
or the construction of new storage 
capacity at any reactor site (Sec. 
135(a)(1J). 

The Nuclear Waste Policy Act 
authorizes the Secretary of Energy to 
enter into contracts with generators or 
owners of spent fuel to provide for 
storage capacity in the-amount provided 
in the Act (Sec. 136(a)(1)). However, 
such contracts may be authorized only if 
the NRC determines that the reactor 
owner or operator cannot reasonably 
provide adequate and timely storage 
capacity and is pursuing licensed . 
alternatives to the use of Federal storage 
capacity (Sec.135(b)).sFurther, any 
spent fuel stored in the "interim storage 

1Accordlngly, the Commission baa published 
proposed "Criteria and Procedures for Determinins. 
the Adequacy of Available Spent Nuclear Fuel · . 
·storage Capacity," 10 CFR Part 53 (48 FR 19382. 
April 29, 1983). 

program" is to be removed from the 
storage site on facility "as soon as 
practicable" but in no event later than 3 
years following the availability of a 
repository or monitored retrievable 
storage facility (Sec. 135(e)). The Act . 
establishes an "Interim Storage Fund" 
for use in activities related to the 
development of interim storage · · 
facilities, inhluding the transportation of 
spent fuel arid impact assistance to state 
and local governments (Sec. 136(d)). 

In addition to providing. for interim' 
storage capacity, Congress found that 
"the long-te~ storage of high level · 
radioactive waste or spent nuc~ear fuel 
in monitored retrievable storage · 
facilities is an option for prcividing ·safe 
and reliable management of such waste 
or spent fuel." By June 1, 1985, the 
Secx:_etary of Energy must complete a 
detailed study of the need for, and : 
feasibility of,. such a facility and suj:,mit 
to Congress a proposal for the 
construction of one or more such . 
facilities. The Act also directs ,the 
Secretary of Energy to establish a 
demonstration program, in cooperation 
with the private sector, for the dry 
storage.of spent nuclear fuel at reactor 
sites and provide consultative and 
technical assistance on a cost-sharing 
basis to assist utilities lacking interim 
storage capacity to obtain the 
construction. authorization and 
appropriate .license from the NRC. Such 
assistance may include the · 
establishment of a research and 
development program for the dry 
storage of no more than 300 metric tons 
of spent fuel at federally-owned 
facilities (Sec. 218, (a)(b)(c)). _ 

The Commission's confidence that. 
independent on-site and/or off-site 
storage capacity for spent fuel will be 
available as needed is further supported 
by the strong likelihood that only a 
'portion of the total spent fuel generated 
will require storage outside of reactor 
storage basins (DOE PS pp. V-3 to V-
13). Estimates of the amount of spent 
fuel requiring storage away from . 
reactors have declined significantly.over 
the duration of this proceeding (DOE 
March 27, 1981 letter from 0. Brown II, 
DOE Office of General Counsel, to M. 
Miller NRC, Presiding Officer in this 
proceeding). 

DOE reported that cummulative spent 
fuel discharges, previously estimated as 
100,000 metric tons of uranium (MTUl; 
dropped to 72,000 MTU through the year 
2000. Projected requirements for 
additional spent fuel storage capacity 
begin in 1986 (instead of1981) and 
increase to 9500 MTU per year by 1997. 
Earlier projections indicated a need for 
16,000 MTU per year for additional 
storage capacity in 1997.9 DOE pointed· 
out that additional storage requirements 

'DOE'a plennlna-base studies assume maximum 
basin re-racking at reectol'!I and the maintenance of 
full-core reserve In reecior basins. 

could be.satisfied in a number.of ways, 
including: (a) Use of private existing 
AFR storage facilities; (b) construction 
of new water basins at reactor facilities 
or away from reactor facilities by 
private industry or the utilities; (c) 
transshipment of spent fuel between 

· reactors operated by different utilities; 
(d) disassembly of spent fuel and - _ 
storage of spent fuel rods in canisters; 
and (e) dry storage at reactor sites. 

Subsequently, DOE published new · 
estimates for additional spent fuel · · 
storage capacity ("Spent Fuel.Storage: 
Requirements", DQE/RL-82-1, June, 
1982). These estimates show a maximum 
required away-from-reactor (AFR) 
storage capacity of 8610 metric tons·· 
uranium of spent fuel in the year 1997. 
This is a decline frqm DOE's pre'1iously 
published planning-base case. The 
information in Table 1 below is 
excerpted from DOE/RL-83-1 and -
provides a range of projections of · · -· 
additional storage: capacity needs. The 
first column is a projection of storage 
capacity needed over and above the 
currently existing arid planned storage 
capacity. The second·column·provides 
projected values of additional storage 
capa~ty needed if maximum re-racking 
is conducted at existing or planned ·· -
reactor basin storage pools. The storage 
capacity needs shown in the second 
column are somewhat smaller than in·· 
the first column. A further decrease in . 
additional needed storage capacity Is 
shown in the third column, which takes 
inti!~~<>~~ ~e pos11ibility of . · 
transshipment of fuel from cinereactor 
ba,iin to·another basin owned by thii 
same utility. ·The projected values of . 
needed storage capacity in the first and 
third columns provide a range of upper 
and lower bound values, respectively. 
The most likely outcome expected by · 
DOE corresponds to the values in the ' 
second column. This was formerly : 
known as the planning base case and is 
now termed the reference case; All 
projections shown in the table assume: 
the maintenance of a full core reserve. 
The magnitude of need for additional 
spent fuel storage capacity projected by 
DOE has continued to decline, even · · 
though DOE has not assumf(!d the use.of 
newly developed technology, such·as · 
fuel rod consolidation. 

The cumulative amount of spent fuel 
to be disposed of in the year 2000 is 
expected to be 58,000 metric tons of _ 
uranium [Spent Fuel Storage - · _ 
Requirements (Update of DOE/l'tL-82-1) 
DOE/Rlr83-1, published January, 1983). 
The additional required storage capacity 
of 13,000 metric tons of uranium · 
projected in the second column for the 
year 2000 is less than 25% of the total 
quantity of spent fuel projected to _be in 
storage.- It is expected that additional 
storage will be provided at the reactor 
site, with some smaller portion to l>e 
moved offsite. · 
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TABLE 1.-AoomONAL. CuMULATIVE SPENT 
FUEL STORAGE REQUIREMENTS, OVER AND 
ABOVE CURRENT AND PLANNED STORAGE AT 
REAC:TOR STORAGE BASINS (METRIC TONS 
OF URANIUM)l. 

y...,, 

1882---·-·· 
1883,-----' 
11184,"----.. -
1985,_._,,_ .. 
19116---·--
11181,.-- . .. ... 
1990.-------=--_---·-:·i 

0. 
0 

13 
13" 

110 
550 

1,500 
5,810 

14.780 

0 
0 

J3 
.13 
110 
490 

1.360 
5,080 

13,090 

0 
0 
0 
0 
3 

eo 
310 

3,000 
10.370 

I Spen1 Fuul Storage ~ (Update ol DOE/RL-
82-1) DOE/RL-83-1, published .w,ua,y, 1983. 

In r:esponse to the Commission's · 
Second Prehearing Memorandum and 
Order (Nov. 6, 1981) the participants 
commented on the significance to the 
proceeding of issues resulting from the 
DOE policy change on spent fuel _ 
storage._The utilities generally limited 
their written responses to a restatement 
of the safety of interim storage and an 
affirmation of the technical and · 
practical feasibility of the. altemative_s to 
Federal AFR storage facilities. An 
implied commitment by industry to. 
implement AFR storage if necessary 
using one of the several feasible spent 
fuel storage alternatives is evident from 
.the responses of the utilities, the nuclear 
industry, and_ associate_d groups (i.e., Tr. 
p._159) •. 

Based upon the foregoing, the 
Commission has, then, reasonable 
assurance that safe independent onsite 
or offsite spent fuel storage will be 
available if needed. The technology is 
demonstrated and the licensing 
procedures in place. The Nuclear Waste 
Policy Act establishes a national-policy 
.on interim storage of spent fuel and 
provides for contingency Federal storage 
capacity to augment that-provided by 
industry. Further, the amount of fuel 
which inay have to be stored in 
Independent spent fuel storage facilities 
Is less than was originally thought. 

Reference Notation · 

The following abbreviations have 
been used for the reference citations in 
the Appendix: 
PS Position Statement 
CS Cross-Statement 
PHS Pre-Hearing Statement 
Tr. Transaction* of January 11, 1982 

public meeting with the 
Commissioners 
_Partlcipants·have been identified by _ 

"The Commlnion J:OD9iden thi1 trsnllCl'lpfto be 
part of the admlni1trative_,record In thi1 rulemaking. 
However. the lrl!ln•cripl baa not been reviewed for 
accuracy by the Commiasion on the participants, 
and therefore 11 only an Informal record of the 
matten dl1CW1eed. 

the following citations: 

Citation and Participant 

AIC~American Institute of Chemical 
Engineers 

ANS-American Nuclear Society 
AEG-Association of Engineering Geologists 
AIF-Atomic Industrial Forum, Inc. 
-Bech-Bechtel National, Inc. 
CDC-California Department of 

Conservation 
CEC-Califomia Energy Commission 
CPC-Consumers Power Company 
Del-State of Delaware 
DOE-U.S. Department of Energy 
ECNP-Environmental Coalition on Nuclear 

Power 
G&-General Electric Company 
Ill-Slate of Illinois (PS includes Roy 

affidavit) · · 
Lewis-Marvin I. Lewis 
Lochstel-Dr. William A. Lochs tel 
Minn-State of Minnesota · 
MAD-Mississippians Against Disposal 
NECNP-New England Coalition on Nuclear 
· Pollution 
NfE-Neighbors for the Environment (PS· 

includes papers by Domsife, Rae, and 
Strehl) . . 

NRDC-Natural Resources Defense Council, 
. Inc. 
NY-State of New York 
OCTLA-Ocean County end Township of.. 

Lower Alloway Creek 
Ohio-,-State of Ohio 
SC-State of South Carolina 
SE2-Scientists and Engineers for Secure 

Energy, Connecticut Chapter 
SHL-Safe Haven, Lid. 
SMP-Sensible Main Power, Inc. 
TVA-Tennessee Valley Authority _ 
UNWMG-EEI-Utilily Nuclear Waste 

Managment Group-Edison Electric 
lhstilute · 

USGS.-United States Geological Survey 
Vt-State of Vermont 
Wis-Stele of Wisconsin (PS includes 

comments by Deese, Mudrey, Kelly, and 
Leverance) ' 

UG-The Utilities Group (Niagara Mohawk 
Power Corp., Omaha Public Power District. 
Power Authority of the State of New York, 
and Public Servi_!;e Company of Indiana, 
Inc.) 

. I ',. •.;,_- . 

)>''49 FR 34688 . 
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10 CFR Parts 50 and 51 

Requirements for Ucensee Actions 
Regarding ttie Disposition of Spent 
Fuel Upon Expiration of Reactor 
Operating Ucenaes . 

AGENCY: N,uclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to incorporate the following provisions: 
(1) The ~ommission has reasonable 
assurance that nO'aignificant 
environmental impacts will result froin 
the storage of spent fuel for at_ least 30 

years beyond the expiration of nuclear 
reactor operanng licenses. Accordingly, 
no discussion of any environmental 
impact of spent fuel storage for the 
period following expiration cif the 
license or amendment applied for, is 
required in connection with the issuance 
or amendment of an operating license 
for a nuclear reactor·or in conner:tion 
with the i_ssuance of an Initial lic-ense or 
an amendment to an Initial license for 
anindependentspentfuelstorage 
installation. (2) Operating nuclear. power 
reactor licensees are required no later' , 
than 5 years before expiration of the -· · 
reactor operating license, to submit for 
NRC review and approval, their plans 
for managing spent fuel at their site until 
the spent fuel iB transferred to the. 
Department of Energy fordisposal. 
EFFECTIVI! DATE: November 29, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Dennis Rathbun or Clyde Jupiter, Office 
of Policy Evaluation. U.S. Nuclear 
Regulatory Commission, Washington; 
D.C. 205?5, telephone (202) 634-3295, or 
Sheldon Trubatchl Office of the General 
Counsel, U.S. Nuc ear Regulatory 
Commission, Washington, D.C. 20555, 
telephone (202) 634-3224. · 
SUPPLEMENTARY INFORMATION: 

Background · 

By a Notice of Proposed Rulemaking 
dated Octqber 25, 1979 (44 FR 61372), the 
Nuclear Regulatory Commission 
("Commission" or "NRC") began a 
generic rulemaking proceeding "to
reassess .its degree of confidence that 
radioactive wastes produced by nuclear 
facilities will be safely disposed of, to 
determine when any such disposal.will 
he available, and whether such wastes 
can be safely stored until they are safely 
disposed of.". This proceeding became 
known as the "Waste Confidence" 
rulemaking proceeding, and was 
conducted plll'tially in response to a 
remand by the United States Court of 
Appeals for the D.C. Circuit. State of 
Minnesota v. NRC; 602 F.2d 412 (1979). 
S.tate of MinnesQta involved a challenge 
·to license amendments to permit the 
expansion-of spent fuel pool storage 
capacities at two nuclear power plants. 
It was contended that uncertainty 
regarding ultimate disposal of , 
commercial nuclear wastes required the 
Commission to consider the safety,and 
environmental "implications of storing 
spent fuel in the pools for an indefinite 
period following expiration of the 
plants' operating licenses. The _ 
Commission had excluded consideration 
of such long-term onsite storage from 
the license amendment proceedings. 
relying on its earlier finding (42 FR 
34391, July 5, 1971) that 11afe permanent 
disposal of reactor wastes would be . 
available when needed .. 

The Court of Appeals agreed with the 
Commission that. in accordance with 
the "rule of reason" implicit in the 
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National Environmental i?olicyAct 
(NEPA), impacts of extended on-site 
storage of spent fuel need not be 
considered in licensing proceedings 
unless such storage was reasonably 
foreseeable and not merely a theoretical 
possibility~ _The Court held, however, 
that the Commission's statement of 
reasonable confidence in the timely 
availability of waste disposal solutions 
was "not the product of a rulemaking 
record devoted expressly to-considering 
the question" _and furthermore did not· 
address tlie particular problem whether 
disposal solutions would be available · 
before ·the expiration of plant operating 
licenses. Id. at 417. Accordingly, the D.C. 
Circuit remanded to the-Commission for 
determination "whether there is 
reasonable assurance that an off-site 
storage solution will be.available by the 
years 2007-2009, the expiration of the 
plants' operating licenses, end if n,ot, 
whether there'is reasonable assuranc·e 
that the fuercan be stqred safely at the 
site.beyond those dates." Id. at 418. :rhe 
Court noted that "the breadth of the · 
questions involved end the fact that the 
ultimate determination can never rise 
above a prediction suggest that the 
determiha tion may be a kind of 
legislative judgment for which 
rulemaking would suffice.". Id. at 417. 
The Court agreed that the Commission 
"may proceed in these matters by 
generic determinations." Id. at 419. 
Accord, Potomac Alliance v. NRG, 682 
F.2d 1030 (D.C. Cir. 1982). 

Amendment to Pert 51 

Elsewhere in this issue, the 
Commission announced the coaclus1ons 
it reached in the Waste Confidence 
rulemaking proceeding. The Commission 
found that there is reasonable assurance 
that one or more mined geologic 
repositories for commercial high-level 
radioactive waste and spent fuel will be 
available by 2007-2009. However, some 
reactor operating licenses may expfre 
without being renewed or some reactors 
may be permanently shut down prior to 
this period. Since independent spent fuel 
storage installations have not yet been > extensively by developed, ther~ is the11 a 
probability. that some onsite spent fuel 
storage after license expiration µiay be 
necessary or appropriate. In additior1, .:· 
the Commission also realizes that some 
spent fuel may be stored in existing or 
new storage installations Jor some 
period beyond 2007-2009. · · 

The Commission hereby adopts a rule 
providing that the environmental 
impacts of at-reactor storage after the 
termination of reactor operating licenses 
need not be considered in Commission 
proceedings related to issuance or 
amendment of a reactor operating 
license. This rule has the effect of. 
continuing the Commis11ion's practice, 
employed in the proceedings reviewed 
in State of Minnesota, of limiting 

considerations of environmental impacts 
of spent fuel storage in licensing 
proceedings to the period of the license 
in question and not requiring the NRC 
staff or the applicant to address the 
impacts of extended storage past 
expiration of the license applied for. The 
rule relies on the-Commission's generic 
determination in the Waste Confidence 
proceeding that .the licensed storage of 
spent fuel for 30 years beyond tlfe
reactor operating license expiration 
either at or. away from the reactor site is 
feasible, safe, and would not result in a 
significant impact on the environment. 
For the reasons discussed in the Waste 
Confidence decision. the Commission 
believes there is reasonable.assurance 
that adequate disposal facilities will 
become available during this 30-year 
period. Thus,_ there is no reasonable 
probability that storage will be 
unavoidable past the 30-year period in 
which the Commission has de·termined 
'that storage impacts will be 
insignificant. . 

The same safety and environmental 
.considerations apply to fuel storage 
installations licensed under Part 72 as 
for storage in reactor basins. 
Accordingly, in licensing.actions· 
involving (a) the storage of spent fuel in 
new or existing facilities, or (b) the 
expansion of storage capacity at 
existing facilities, the NRC will continue 
to require consideration of reasonably 
foreseeable safety and environmental 
impacts ofspent fuel storage only for the 
period of the license applied for. The · 
amendment to 10 CFR Part 51 ·confirms 
that the environmental impacts of spent 
fuel storage in reactor facility ·storage 
pools or independent.spent fuel storage 
installations for the period following 
expiration of the reactor or installation 
storage license or amendment applied 
for need not be addressed irt any 
environmental report, impact statement, 
impact assessment, or other analysis 
prepared.in connection with the reactor 
operating license or amendinent to the 
operating license, or initial'license for an 
independent spent fuel storage 
installation, or amendment thereto. 

The Commission's conclusions with 
respect to safety end environmental 
impacts of extended storage beyond· 
expiration of-current operatiri·g licenses· 
ere supported by the record in NRC's 
Waste Confidence proceeding anci by 
NRC's experience in more \han 80 · 
individual safety and environmental 
evaluations conducted in storage 
licensing proceedings. ·The record of the 
Waste Confidence proceeding indicates 
that significant release of radioactivity 
from spent fuel under licensed storage 
conditions is. highly unlikely because of 
the ras.istance of the spent fuel cladding 
to corrosive mechanisms and the 
absence of any conditions that would 
provide a qriv.ing force for dispersal of 
radioactive material. The non- · 

radiological environmental impacts 
associated with site preparation end 
construction of storage facilities are and 
will continue to be considered by the . 
NRC at the time applications are 
received to construct these facilities·, 
which ere licensed under NRC'e 
r~gulations in either 10 CFR Part 50 for 
reactors or 10 Part 72 for ind.ependent 
spent fuel storage installations. There > are no significant additional non- · 
radiological impacts which could 
adversely affect the environment for'· 
sto'rage·past· the expiration ofoi:ierating 
licenses at reactors-and independent ' · 
spent fuel storage installations. · 

The amentiments to Part 51 published 
here include§ 51.23 (a), (b] and (c]'as . 
well as conforming amendments in. 
§§ 51.30(b), 51.53 (a) and (b), 51.61,51.80, 
51.95 and 51.97. Paragraph 51.23(a) is a· 
restatement of a final generic .. · 
Commission determinatior1 (elsewhere 
in this issue) based.on the Waste 
Confidence rulemaking proceeding, 
while § 51.23 (b) ari.d (c) establi!!.h the 
procedures for implementing that' · · 
generic determination in individual 
licensing cases. , 

Amendment to Part 50 

The Commission is also adopting an · 
amendment to 10 CFR Part 50 as set · 
forth here, concemin.g the management 
of'spentfuel from nuclear power ' 
reactors whose operating licenses may' 
expire prior to the availability of a · 
repository. The procedures established· 
by this amendment are intended to 
confirm that there will be adequate'lead 
time for whatever actions may be · ·· 
needed at individuaheactor sites to 
assure that the·management of spent '.· 
fuel following the expiration· of the .. 
reactor operating license will be 
accomplished in a safe and 
environmentally acceptable manner. 

The Commission amends § 50.54 to 
establish requir_ements that the licensee 
for an operating nuclear power plant. 
reactor shall no later than 5 years prior 
to expiration ofthe reactor operating,. · 
license submit plans fo_r NRC review,,. 
and approval of the actions which the · 
licensee proposes for management of all 
irradiated fuel at the reactor upon 
e~piration of its operating license, No 
specific course of action is required of. , 
the. licensee by the NRC.,.Licensee 
actions could include, but are not 
necessarily limited to, continued storage 
of spent fuel in the reactor spent fuel. 
storage basin, storage in an independent 
spent fuel storage installation_(refer to: 
10 CFR 72.3(m]) located et the reactor : 
site or at another site; transshipment to 
and storage of the fuel at another 
operating reactor site in that reactor's· 
basin; ·reprocessing of _the fuel if it 
appears that licensed reprocessing , 
facilitjes will be available; or'disposal of 
the fuel in a repository. The proposed · . 
licensee actions must be consistent with 
NRC requirements for licensed 
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possession of irradiated or spent fuel (as 
defined in § na(vl) and must be 
capable of being authorized by the NRC 
and implemented by the licensee on a 
timely_basis. The licensee's plans must 
specify how the financial costs of 
extended storage or other disposition of 
spent fuel will.be. funded. Further, the 
licensee's plans must describe the 
proposed disposition of all irradiated 
fuel from the reactor. The licensee shall 
notify the NRC of any significant 
changes to these plans; changes are not 
precluded p·rovided that the licensee 
maintajns the capability to· manage the 
spent fuel safely. 

· The Commission notes that extended 
storage of spent fuel at a reactor beyond 
the expiration date of the operating 
license will ·require an amendment to the 
Part 50 license to cover possession only 
of the reactor and spent fuel under the 
requisite provisions of Parts 30, 50 and 
70, or an authorization pursuant to Part 
72, "Licensing Requirements for the 
Storage of Spent Fuel in an Independent 
Spent Fuel Storage Installation" (ISFSI). 
This rulemaking does not alter the 
requirements and provisions of Parts 51 
and 72 with respect to the performance 
of environmental reviews of the impacts 
of spent fuel storage in an independent 
spent fuel storage installation or 
extended storage in a reactor spent fuel 
pool. This means that the NRC staff will 
continue to perform environmental 
reviews before issuing a license under 
10 CFR Part 72 or an amendment for 
extended storage under 10 CFR Part 50. 
Notice of the receipt of a license 
application for storage of spent fuel 
pursuant to Part 72 will be published in 
the Federal Register. 

Related Commission Actions 

On March 13, 1978, the NRC published 
an Advance Notice of Proposed 
Rulemaking indicating that the NRC was 
reevaluating its decommissioning policy 
and considering amending its 
regualtions to provide more specific 
guidance on aecommissioning of nuclear 
facilities (43 FR 10370). In January 1981, 
NRC published a "Draft Generic 
Environmental Impact Statement on 
Decommissioning Nuclear Facilities" 
[NUREG-o586). Proposed amendments 
to 10 CFR Parts 30, 40, 50, 51, 70, and 72 
are being prepared by the·NRc staff for 
Commission consideration. The · 
proposed amendments for 
decommissioning would allow 
unrestricted use of a reactor or 
independent spent fuel storage 
installation site and would permit 
termination of the license. However, the 
storage of irradiated fuel either iri a 
reactor basin or in an independent spent 
fuel storage installation would require 
restricted access and management of the 
storage facility to protect public health 
and safety. Thus, any continued storage 

of spent fuel beyond expiration of an 
operating license would be licensed 
·under either Parts 50 or 72 and could 
preclude final decommissioning of the 
site. 

Analysis of Public Comment 

1. Introduction 

Proposed amendments to 10 CFR Parts 
50 and 51, related to the Commission's 
Waste Confidence decision. were 
published in the Federal Register (48 FR 
22730) for public comment on May 20, 
1983. Section 50.54(aa) [formerly 
identified as § 50.54(x)) proposed to 
require licensees to submit no later than 
5 years before expiration of reactor · 
operating licenses a plan for post
operation management of spent fuel 
which is onsite at the time.of license 
_!!xpiration. Section 51.23(a) [formerly · 
identified as § 51.5(e)(ll) proposed.a 
restatement of the Cominission's generic 
determination in the Waste Confidence 
decision that no significant 
environmental impacts will result from 
onsite or offsite storage of spent fuel up 
to 30 years after reactor operating 
license expiration, that there is 
reasonable assurance that a repository 
will be available by 2007-2009, and that 
sufficient repository capacity will be 
available within 30 years beyond license 
expiration to dispose of reactor waste 
and spent fuel, Section 51.23(b) 
(formerly identified as § 51.5(e)(2)) 
proposed that the environmental 
impacts of potential extended spent fuel 
storage [i.e., storage beyond the period 
of an existing or initial license) need not 
be addressed in connection with a 
reactor operat{ng license or the license 
for an independent spent fuel storage 
installation. 

Comments were received from 21 
respondents to the May 20, 1983 request. 
In addition to substantive comments 
discussed below, some commenters 
questioned: (1) The adequacy of the 
opportunity to comment on the 
Commission's fourth finding and 
supporting documentation; (2) the 
Commissioµ's compliance with NEPA. In 
response, the Commission reopened the 
comment period (48 FR 50746, November 
3, 1983). These later comments represent 
expanded discussions of procedural and 
environmental .issues raised in. the May 
20, 1983 comment period and the 
Commission's responses to them are set 
out in the companion Waste Confidence 
decision published concurrently with 
this docum·ent. For the reasons 
discussed there, the Commission found 
no basis to modify its fourth finding or 
the related supporting documentation. 
The participants are identified by the 
abbreviated citations defined in Section 
5 below. 

2. Proposed Provisions of 10 CFR · 
50.54{bb) . 

a. Timely Submission of Spent Fuel 
Management Plans • 

(1) Summary of Comments. The 
propos,ed rule would require each 
reactor licensee to submit. no later than 
5 years before expiration of the 
operating license, written notification to 
the Commission describing the 
licensee's program for post-operational 
management of all irradiated fuel which 
is at the reactor afthe time of . . 

)> e;xpiration· of the operating license, 
pending ultimate disposal of the 
irradiated fuel in a repository. . 

Saine respondents agreed with the 
·proposed notification date [Toi. Ed., 
UNWMG-EEI p. 3; MP&L). Others 
believed that the submittal of 
notification only 5 years before 
expiration of the reactor operating 
license was too late: rather, they would 
require utilities with operating reactors 
to submit spent fuel management plans 
within six months of issuance of this 
rule. For new reactors, these latter 1 

respondents advocated submission of 
plans prior to issuance of an operating 
license (UCS p. 2; NECNP p. 1; Hiatt) or 
even sooner (CNPP p. 1). Still others 
agreed that early planning was essential 
bui did not recomm1md specific timing 
for submittal of plans (Wis. p. 2; ISAS p. 
1; WED, EPI. pp. 1, 2). 

Among the reasons advanced for 
recommending an earlier planning 
requirement were the following: 
Industry's alleged record of reluctance 
to accept its responsibilities for spent 
fuel storage (Hiatt: ISAS p. 1; EPI p. 1); 

· five years before license expiration the 
utility's primary concerns would be the 
massive inventory of spent fuel on hand, 
possible financial constraints as a result 
ofreduction in the rate base, and the 
need to concentrate on newer and more 
long-term generating facilities (UCS, p. 
2). UCS remarked that the requirement 
to submit a management plan near the 
end of the license term implied NRC 
might be willing to permit development 
· of onsite semi-permanent storage 
facilities (UCS p. 2). Other responde1,1ts 
pointed out that earlier planning for 
spent fuel management is needed 
because the reactor may be shut down· 
prior to the license expire tion date; 
some plants may be shut down 
prematurely as a result of accidents or 
inability to meet newer regulatory 
requirements, and others may be shut 
down because of premature aging, steam 
generator or.primary system 
degradation, or unacceptable severe· 
accident risks (ISAS p. 1; EPI pp. 1, 2). 
One respondent recommended that the 
NRC require utilities to prepare spent 
fuel management plans every 5 years 
(EPI p. 3). 

The Utility Decommissiur.ing Group 
stated that considera lion of premature 
shutdown due to accidents or other 
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condition!! was·specula1ive and 
irrelevant to the Commission's proposed 
rule (UDG p. 7). An industry 
representative commented that the 
requirement to verify submittals for 
NRC authorizations was inappropriate 
since some authorizations would not be 
needed as early as five years before 
operating license expiration: en 
alternative schedule for seeking such 
authorizations was suggested (AIF, p. 7). 
Finally, one respondent stated that 
licensee plans should only address 
spent fuel management up to the time 
when the materiel end title ere 
delivered to DOE for disposal (SE2 p. 4). 
. (2) NRC Response. The Commission 

believes that the choice of five years 
prior to operating license expiration· 
represents e reasonable timeframe for 
licensees to submit their spent fuel 
management plans. 

Delaying a request for such plans until 
the license expiration is imminent would 
not permit the timely implementation of 
alternative actions in the event 
deficiencies in the plans are identified 
by the Commission. Time is needed to 
ensure that the proposed plans ere 
consistent with the licensee's long range 
plans, such es decommissioning, and 
that the plans meet whatever 
requirements ere involved in the 
transfer·of title to spent fuel to the 
Secretary of Energy for disposal in a 
repository; 
. On the other hand, the Commission 
believes that a requirement for a 
licensee to develop spent fuel . 
management plans.a. decade or two 
before license expiration would be 
unnecessarily restrictive and could even 
be counterproductive. Such premature 
plans would be likely to undergo several 
revisions to accommodate to changing 
circumstances and their usefulness 
would be qui,stionable. 

Premature shutdown or termination of 
a reactor's license which results in an 
unanticipated need for interim storage 
or disposal arrangements .is not 
expected to be a generic problem. The 
Commission will consider the 
consequences of premature termination 
of oper11tion. should such an event 
occur, on a case-by-case basis. Even if a 
reactor shuts down prematurely, it will 
still be required to comply with license 
requirements. 

· Premature shutdown of a reactor 
could not pose a problem for storage of 
spent .fuel, because intermediate or long
term demands on the spent fuel storage 
facilities at a shutdown reactor (whether 
shut down prematurely or because of 
operating license expiration) will be 
limited by termination of spent fuel 
production. Any short-term need for 
storage would.be related to the 
desirability of maintaining a full core 
reserve, which is .not e safety issue. 

AIF's concern that it may be 
inappropriate for a licensee to apply for 

all necessary NRC authorizations five 
years before license expiration has been 
taken into account by changing the third 
sentence of the proposed I 50.54(bb) to 
read "Where implementation of such 
actions r~quire NRC authorizations, the 
licensee shall verify in the notification 
that submittals for such actions have · 
been or will be made to NRC 11nd shall 
identify them." (Emphasis added.) 

Under the terms of the Nuclear Waste 
Policy Act of 1982, the Secretary of 
Energy will take title to spent fuel at a 
licensee's facility end ·transport the· 
spent fuel to a repository for ultimate 
disposal. Beeause of this, ea·ch licensee's 
spent fuel management plans need only 
consider actions to be taken until the 
time of spent fuel transfer to the 
Secretary of Energy, ~athet. than until 
the time of ultimate disposal The final· 
words of the first sentence of the · · 
proposed I 50.54(bb) have been revised 
to reed " ..• until title to the irradiated· 
fuel and possession of the fuel is · 
transferred to the Secretary of Energy 
for its ultimate dispo·sal in e repository." 
(Emphasis added.) · 

b. Plans for Funding Spent Fuel 
Management . 

(1) Summary of Comments. The 
proposed rule would require a licensee's 
notification to include plans for 
financing the management of.all 
irradiated fuel upon expiration of the 
reactor operating license until the 
ultimate disposal of the fuel in a 
repository. 

Some respondents believed that the 
'funding for spent fuel management 
should be considered together with 
funding for decommissioning (e.g .. UDG 
pp. 5-:-7; UNWM~EEI. p. 5; Toi Ed; AIF 
p. 6). They contended that, if funding for 
spent fuel µianagement were to be 
addressed separately from 
decommissioning, the Commission 
should recognize ·that utilities generally 
would be permitted by the rate-making 
authoriHes to recover costs associated 
with extended fuel storage (UDG If· 6; 
AIF pp. 7, 8).. Moreover, since each 
utility will have to demonstrate to NRC 
its ability to finance d_ecommissionin~ 
which will involve far greater cpsts then 
·the maintenance ~nd mon~toring of. 
spent fuel storage-the funding required 
for post-operating license spent fuel · 
management will be assured (UDG pp. 
5-7; AIF pp. 7; 8). Others believe that the 
funding required for post-OL 
management of spent fuel would.be 
assured because the utilities are 
financially responsible (UDG pp. 5-7; 
AIF pp. 1;8): stm others contended that 
if a utility operates e reactor. it should 
be required to have adequate funding 
set aside now to manage the· sperit fuel 
(UCS p. 3}. On the other hand, some 
respondents expressed the view that, 
when the notification of plans is due, e 
utility might not wish to spend or even 
retain the funds required for spent fuel 

management (CNPP p. 1), e.g., Turkey 
Point, (FUSE p. Z). 

(2) NRC Response. Following 
termination of reactQr operation, actions 
to manage irradiated fuel stored on the 
plant site or to provide for its removal · 
would include activities taken prior to 
and subsequent to decommissioning:ln 
all cases after operating license 
termination, continued spent fuel 
storage et the nuclear power plant site. 
. would be subject to licensing under 10 
CFR Part 50 or 72. . 

.The suggestion,that funding for 
dl!commissioning and spent fuel .. 
management be considered together 
would appear to· off er no significant. 
advantage. The costs of each are·readily 
separable. Moreover, it is possible that 
rate-making authorities will treat cos.t 
recovery for decommissioning . 
differently from costs of extended spent 
fuel storage, in which case separation of 
costs would be necessary. In addition, , 
the scheduling ofspent fuel storage and 
disposal is likely to depend primarily,on 
factors not directly related to 
decommissioning such as irradiated fuel 
age, status of disposal facilities end : • 
availability of spent fuel transport 
casks. The Commission also notes that 
all reactor licensees have contracted 
with DOE for disposal 9f their spent .. 
fuel; further, any new reactor operating 
license will require that the licensee . · 
have a contracH~ place with DOE for. 
disposal of all spent fuel generated ... 

c. Meaning of "Approval" of Plans for 
Spent Fuel Management 

(1) Summary of Comments. The · . 
proposed 10 CFR 50.54(bb) provides for· 
Commission "review ·and approval" of. 
the licensee'~ spent fuel management · · 
plans. One respondent noted that there 
is no indication"whether the NRC · 
"approval" would take the form of an· 
order or a iicense amendment and · 
recommended·that the concept of··. ·' 
"appr9val" be ·eliminated from ·the rule 
(AIF pp. 6, 7), Others characterized · 
formal approval as unnecessary (UDG p. 
7) and burdensome (UNWM~EEI. pp. 
3-5; Toi. Ed.), er as.~ating "a new · · 
layer of approvals" (SE2 p. 3). It was· 
suggested that the NRC staff review the 
plans, alert licensees to any 
deficiencies, and undertake formal · 
approval only when.action is taken to 
implement the plan through license' · · . 
amendments or other regulatory actions 
(AIF pp. 6,7; UNWMG-EEI p. 4), . 

(2) NRC Response. The Commission's 
review of each licensee's plans for 
management and ultimate disposal of.all 
irradiated fuel at the reactor following 
operating license expiration is intended 
to assure that each licensee has made. 
adequate advance preparations, · 
including allowance for contingencies, 
for managing spent fuel !n a manner · 
which provides adequate protection of 
the public health and safety and the 
anvironment until it is transferred to the 
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Secretary of Energy for disposal. 
Because the plans would be developed 
at least five years prior to operating 
license expiration, they would be based 
on the utility's forecast of its future 
situation. Some utilities may have 
sufficient uncertainty in their forecasts 
to preclude an early firm commitment to 
details of a program for management of 
spent fuel after operating license 
expiration. Accordingly, the Commission 
will consider the notification to be 
submitted under I 50.54(bb) as a formal 
expression of intent. The notification is 
part of an information gathering process 
which is more specific. but similar in 
nature to the provisions of§ 50.54(f), 
which states: - • 

The licensee will at any time before 
expiration of the license. upon request of the 
Commission submit written statements, 
signed under oath or affirmation, to enable 
the Commission to determine whether or not 
the·license should be modified, suspended or 
revoked. · 

The provisions of§ 50.54(bb) may be 
used by the'Commission in determining 
if it needs to take any further action. 
The Commission's review will focus on 
the identific,tion of discrepancies or 
omissions .and Its "approval" will signify 
that, based on the information available 
at the time of filing the notification, the 
licensee's plans ere sound and will 
provide adequate protection of the . 
public health and safety.and the 
environment. Between the time the 
Commission indicates its preliminary 
approval of the plans and the date of 
expiration of the operating license, the 
licensee may propose for Commission 
consideration modifications or 
supplementation of its plans. In this 
way, prior to license expiration, the 
licensee will have developed a course of 
action which the Commission has 
approved as satisfying the regulatory 
requirements for safety and 
environmental protection. The plan 
would then, at license expiration and 
termination of reactor operation, 
become part of the conditions of an 
amended Part 50 license for a shut down 
reactor facility, or a Partr.72 license for 
storage of spent nuclear fuel following 
termination of reactor operation. 

In order to clarify the Commission's 
intent that the Commission's approval of 
the.licensee's plans for spent fuel 
management is not a final approval, the 
word "preliminary" has been inserted 
~efore·"approval" In the first sentence 
of the proposed I 50.54(bb) and the 
following sentence is inserted after the 
first sentence: "Final Commission 
review will be undertaken as part of the 
proceeding for continued licensing under 
Part 50 or Part 72." 

d. Relationship of Extended Spent F.uel • 
Storage to De;:-~~ -.,:,aionlng 

(1) Summary of Comments. In view of 
the potential juxtaposition of actions to 

implement spent fuel mana.gement plans 
addressed in§ S0.54{bb) and 
decommissioning plans, some 
respondents urged that promulgation of 
the former be considered in the 
decommissioning rulemaking (UDG pp. 
3~) or coordinated with the 
decommissioning requirements (UDG 
pp. 5-7; UNWMG-EEI p. 5; EPI p. 2: AIF 
pp. 5, 6: Pilalis p. 2; MSS p. 2). The 
concerns were that the two rules 
(§ 50.54(bb) and decommissioning) might 
be conflicting or duplicative with 
respect to site access, preferred 
decommissioning mode, and financing 
(Pilalis p. 1; AIF pp. 5, 6). The record of· 
the decommissioning rulemaking was 
cited as providing support for the 
Commission's determination that the 
environmental and safety implications 
of extended storage of spent fuel need 
not be considered in licensing 
proceedings (AIF pp. 3, 4: UDG p. 5). 

(2) NRC Response. Here again, the 
Commission considers the 
decommissioning process as a set of 
actions separate from those discussed in 
I S0.54(bb). To delay Issuance of a rule 
for extended spent fuel storage in order 
to combine it with the decommissioning 
rule which Is being developed would 
serve no useful purpose. The safety and 
environmental implications of the two · · 
processes differ significantly. 
Specifically, decommissioning involves 
many more complex considerations than 
post-OL spent fu~l management plans. 
Although the two .activities may overlap 
in time, they are. so different that 
combining the associated regulatory 
require01ents into a single rulemaking 
would have no apparent advantage. 

Although there is a potential for 
overlap between the plans submitted in 
the § 50.54(bb) notification and the 
decommissioning plans, the overlap is 
most likely to be limited to scheduling 
aspects, e.g., situations where the 
presence of spent fuel .in the· reactor 
storage pool must be taken into account 
when considering decommissioning . 
options. The Commission ·does not 
consider the potential for conflict from 
such overlapping activities to be 
sufficient to delay the present 
rulemaking until decommissioning 
regulations are in place. Clearly the 
utility must decide which . 
decommissioning option it wishes to 
choose before operating license 
expiration. The utility's spent fuel 
managemen~ plaps submitted in 
response to I.S0.54(bb) and its choice of 
decommissioning options, should be 
consistent. Such consistency may be 
achieved by modifying either the 
decommissioning plan, the spent fuel 
management plan, or both. · · 

"3. Miscellaneous Comments 

a. Recognition of Yakima Indian Rights 
· (1) Summary of Comments. The 

Yakimas stated that their sovereign 

rights cannot be properly protected by 
generalized rulemaking and that Federal 
rules must be based upon recogniti'on of 
their treaty rights (YIN p. 2). They also 
contended that environmental impact · 
analyses for siting nuclear waste storage 
and disposal facilities are based on 
value systems not related to those of . 
affected Indian tribes (YIN, Enclosure 2}; 
The Yakimas believe'that environmental 
impact studies have consistently failed 
to look beyond the Judaeo-Christian 
socio~economic heritage and as a result 
there ha\'e been repeated nuisance 
violations of the sovereign rights 
guaranteed to the Yakimas by the 
Treaty of 1855 (YIN p. 2 of Attachment 
2). 

(2) NRC Response. This final rule does 
not con,cem repository siting, or the '- · 
extended storage ·of spent fuel at any · 
rea,ctor located within the tribaflands. 
Sit*ng will be cqnsidered under 
procedures laid out by the Nuclear 
Wastlt Policy Act (NWPA), DOE siting 
guidelines,.and NRC regulations for 
high-level waste disposal (10 CFR Part 
60). All of these recognize Indian rights 
in the siting of waste repositories and 
provide for participation by affected 
Indian tribes. 

b. Extended Length of '.I'lme for Storage 
· (1) Summary of Comments. The 

Environmental Policy Institute states 
that the Commission may JlOt assume 
that plants will be able to.dispose of fuel 
in a repository on.a sche!iule reflecting 
OL termination because the NWPA 
carries a presumption that significant 
repository capacity will be taken up by 
defense waste;.moreover, section 135(e) 
of the ,i'JWPA requires that spent fuel in 
interim Federal storage must be moved 
within three years of the availability of· 
permanent disposal of storage facilities. 
Furthermore, EPI notes that DOE 
proposes in its contracts to give priority 
to the oldest fuel (EPI pp. 2, 3). Pilalis 
adds that the contracts give priority to 
fuel from permanently shutdown 
reactors. 

(2) NRC Response. The Commission 
notes that the various categories (e.g., 
wastes from commercial or defense . 
actititles) of high-level waste and spent 
fuel ate addressed in the NWPA in a 
manner which assures that they will be 
dealt with or managed and disposed of 
with appropriate priorities. The NWPA 
mandates a Mission Plan from the 
Secretary of DOE (section 301{a)), which 
includes: 

, . . an estimate of (A) the total repository 
capacity required to Hfely accommodate the 
disposal of all hl11h-level radioactive waste 
and 11pent nuclear fuel expected to be 
11enerated through December 31, 2020, In the 
event that no commercial reproce11&ln11 of 
spent nuclear fuel occUl'I, 111 well aa the 
repository capacity that will be required If 
1uch reproce111lng does occur, (Bl the number 
end type of reposltorlee required to be · 
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constructed to provide such disposal 
capacity; (CJ e schedule for the construction 
of such repositories; and (DJ en estimate of 
the period during which each repository 
listed in such schedule will be accepting high
level radioactive waste or spent nuclear fuel 
for disposal; (section 301(a}(9)). 

Thus the intention of the NWPA is to 
provide adequate repository capacity on 
a timely basis for all high-level 
radioactive waste and spent fuel and to 
take into. account the various priorities 
ft;ir disposal established by the Act 
itself. The Commission notes in its 
Waste Confidence decision (elsewhere 
in this issue) that: 

... sufficient repository capacity will be 
available within 30 years beyond expiration 
of any njactor operating license to dispose of 
commeri:ial high-level radioactive waste end 
spent fuel generated up to that time. The 
Nuclear Waste Policy Act of 1982 establishes 
Federal responsibility and e clearly defined 
Federal policy for the disposal of such waste 
and spent fuel and creates e Nuclear Waste 
Fund to implement Federal policy. The Act · 
establishes as a matter of national policy that 
this responsibility i1 a continuing one, and 
provides means for the Secretary of Energy to 
examine periodically the adequacy of 
resources to accomplish this end (Appendix 
to the Commission's decision [section 2.2134)). 

· In any event, the Commission do~s 
not assume, as EPI contends, that plants 
will be able to dispose of spent fuel in a 
repository on a schedule corresponding 
to OL termination. The Commission's 
second finding states (in part] that 
sufficient repository capacity will be 
available within 30 years beyond OL 
termination. The priority that DOE 
proposes to follow in its contracts for 
acceptance of the oldest spent fuel does 
not affect this.situation. 

4. Non-Substantive Revisions in the 
,-tmendment to 10 CFR Part 51. 

Non-substantive revisions were ~ade 
in the amendment to Part 51 for 
clarification and to conform to the 
recently published [49 FR 9352, March 
12, 1984, effective June 7, 1984, 49 FR 
24512, June 14, 1984) general revision of 
10 CFR. Part 51 and relate.d conforming 
amendments implementing CEQ NEPA 
regulations. 
5. Listing of Participants 
Respondents to the May 20, 1983. 
Invitation for Public Comment (48 FR 
22730) on the Proposed· Amendments to 
10 CFR Parts 50 and 51, "Requirements 
for Licensee Actions Regarding the 
Disposition of Spent Fuel· Upon 
Expiration of the Reactor's Operating 
License · 

1. New York Attorney General [NY 
Atty. Gen.) 

2. Floridians United for Safe Energy 
[FUSE) · . 

3. Toledo Edison Company [Toi. Ed.) 
4. Environmental Policy Institute (EPI) 
5. Utility Decommissioning Group 

[UDG) 
6. Atomic Industrial Forum, Inc. (AIFJ 
7. Utilit)' Nuclear Waste Management 

Group and the Edison Electric 
Institute (UNWMG-EEI) 

8. Wisconsin (Wis.) 
9 . .Middle South Services, Inc. (MSSJ 
10. Coalition for Nuclear Power 

Postponement (CNPPJ 
11. Union of Concerned Scientists' 

(UCS) . ' 

12. Indiana Sassafras Audubon 
Society (ISAS) 

13. Yakima Indian Nation (YIN) 
14. Wisconsin Environmental Decade 

(WED) 
15. La.bros E. Pilalis (Pilalis J 
16. New England Coalition on Nuclear 

Pollution, Inc. (NECNP} . 
17. Scientists. and Engineers for Secure 

Energy, Inc. (SE2) 
18. Susan L. Hiatt (Hiatt) 
19. Mississippi Power.and Light Co. 

(MP&LJ . . 
20. Department of Energy (DOE) 
21. Consolidated Public Interest 

Repres!!nt;;i.tive [CPIR) 
Respondents to the Commission's 
November 3, 1983 Order (48 FR 50746) 
To Reopen the Period for Limited 
Comment on the Environmental Aspects 
of the Commission's Fourth Finding in 
the Waste Confidence Proceeding . 

1. Attorney General of the State of 
New York [N.Y,J 

2. Marvin Lewis (Lewis) 
3. Sierra Club Radioactive Waste 

Campaign (Sierra) 
4. Scientists and Engineers for Secure 

Energy, Inc. (SE2) 
. 5. Safe Haven.- Ltd. (S.H.J 

6. American Institute of Chemical 
Engineers (AIChEJ 

7. Atomic Industrial Forum, Inc. (AIFJ 
8. Utility Nuclear Waste Management 

Group-Edison Electric Institute 
(UNWMG-EEI) 

9. Natural Resources Defense Council, 
Inc. (NRDC) 

10. Attorney General of the State of 
Wisconsin (Wis.) · 

11. U.S. Department of Energy (DOE) 
12. American Nuclear Society (ANS) 
13. Attorney General of the State of 

Minnesota (Minn.) 

Environmental I~pact 
This final rule amends 10 CFR Part 51 

of the Commission's regulations to 
incorporate the generic determination 
made by the C::ommission at the 
conclusion of the Waste Confidence 
rulemaking proceeding that for at least 
30 years beyond the expiration of 
reactor operating licenses no significant 
environmental impacts will result from 
the storage of spent fuel in reactor 
facility storage pools or independent 
spent fuel storage installations located 

at reactor or away-from-reactor sites, 
The detailed environmental analysis on 
which the generic determination·was 
based can be found in the record at that 
proceeding published elsewhere in this 
issue. This rulemaking action formally 
incorporating the generic determination 
in the Commission's regulations has no. 
separate independent environmental 
impact. 

The- other amendments to Parts 50 and 
51 of the Commission's regulations set 
out in the final rule contain procedures 
which relate to the submission and 
review of applications for licenses, 
license amendments and other forms of 
permission. The final rule specifies 
notification procedures applicable to
licensee proposals for the-management 
of irradiated fuel following expiration of 
a reactor operating license and the types 
~f environmental information required 
to be sub1J1itted or addressed in 
connection with an application for a 
license or license amendment to store 
spent fuel at a nuclear power reactor or 
at an independent spent fuel storage 
installation after the reactor operating 
license has expired. Accordingly, these 
amendments meet the eligibility criteria 
for categorical exclusion set forth in 10 
CFR 51,2Z(c)[3). Pursuant to 10 CFR 
51.22(b), no environmental impact 
statement or environmental assessment 
need be prepared in connection with the 
issuance of these amendments. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection.requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
(approval numbers 3150-0011 and 3150-
0021). 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act, 5 U.S.C. 605[b), the 
Commission certifies that this-rule does 
not have a significant economic impact 
on a substantial number of small 
entities. This rule affecfs only the 
licensing and operation of nuclear · 
power plants. The companies that own 
these plants are dominant· in their 
service areas and do not fall within the 
scope of the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration at 13 CFR Part 121. 

List of Subjects 

10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, incorporation by reference, 
Jntergovernmental relations. Nuclear 
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power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
crite:ia, Reporting and record keeping 
requirements. 

10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and record keeping requirements. 

For the reasons set out in the 
Preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
and 5 U.S.C. 553, the NRC is adopting 
the following amendments to 10 CFR 
Parts 50 and 51. 

49 FR 35747 
Published 9/12/84 
Effective 9/12/84 

Elimination of Review of Financial 
Qualifications of Electric Utilities in 
Operating License Review and 
Hearings for Nuclear Power Plants 

See Pa" 2 Statements of ConSideretion 

49 FR 36631 
Published 9/19/84 
Effective 10/12/84 

Elimination of Review of Financial 
Qualifications of Electric Utilities in 
Operating License Review and 
Hearings for Nuclear Power Plants 

See Part 2 Statements of Consideration 

49 FR 38534 
Published 10/1/84 

Elimination of Review of Financial 
Qualifications of Electric Utilities in 
Operating License Review and 
Hearings for Nuclear Power Plants 

See Part 2 Statements of Consideration 

49 FR 42693 
Published 10/24/84 

10 CFR Psta SO and 51 

WUIII Confidence Dec1slon 

Convcmrz 

In Fil Doc. ~23182 besinninl on page 
349511 in 'the iBBue of Friday. Av.gust 31, 
1984, make the fonowing corrections: 

1. Ou page 34863. coWBlD one, 
thirteenth line from the top, ".'his" should 
read •tms". 

2. On page 34967, column three, fifth 

lne from the botlom, "'in.Teston" mould 
read "in'Yelltipton ... 

3. On pap 3467'0, co1umn one, 
paragraph demsnated as 2. line ten, 
''procemns" should read "'proceeding" 

4. On page 31878, column three, first 
complete paragraph. line elghteen. .. of 
the Congress'' should read •to the 
Congress". 

5. On page '34882, column three. first 
comph!te parqmph, line eight. · 
"detective· should read udefective .. ; 
also in die econd paragraph, line 
fourteen, "or" lhouid read .. on ... 

49 FR 42693 
Published 10/24/84 

10 "CfR Parts 90 and 51 

Requirements For UC911SN Actions 
Regarding 1M Disposition of Sperl1 
Fuel Upon 'Explndlon of lleactor 
()pending Ucermes 

Correctitm 

In FR Doc. M-2318S besinnini on page 
34688 in the issue of Friday. August 31, 
1984, make lhe foDowms corrections: 

1. On the same PB.88, coliimn three. 
first complete para.graph. line fifteen. 
"extensive by" should read 
"extensively". 

2. On page 34889. column ane. line 
tlm!e from the botmm. •so" abo~ read 
"no". 

3. On page 34690, oolumn two, 
paragraph d.eaignamd aa {1). liDe ten. 
''.e:xporation ... llhould raad "expiration". 

)>49 FR 45571 
Published 11/19/84 
Effective: 11 /19/84 

10 CFR Part 50 

Environmental Quallflcatlon of Electric 
Equipment; Removal of June 30, 1982 
DeaJlllne 

A~NCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: In response to a ruling by the 
U.S. Court of Appeals for the District of 
Columbia Circuit ("D.C. Circuit"), the 
Commission published on March 7, 1984, 
a proposed rule deleting from power 
plant operating licenses a June 30, 1982, 
deadline for environmental qualification 
of electric equipment imposed by 
previous Commission order. After 
considering public commen.ts received, 
the Commission is adopting the 
proposed rule as a final rule with a 

minor modification. 1 Licensees of 
operating power plants will therefore be 
expected to meet the schedule for 
environmental qualification set out in 10 
CFR 50.49(g). 
EFFECTIVE DATE: November 19, 1984. 
FOIi FURTHER INFORMATION CONTACT: 
William M. Shields, Office of the · 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. Telephone: (301) 49~93. 
SUPPLEMENTARY INFORMATION: 

I, Background 
Events leading up to this rulemaking 

were summarized in the notice of 
proposed rulemaking, 49 FR 8445 (March 
7, 1984), and in the Commission's Policy 
Statement issued that same day, 49 FR 
8422. In the notice of proposed 
rulemaking the Commission stated the 
issue presented to be: "Whether the 
deadline of June 30, 1982, shall be 
deleted from every operating license in 
which it appears, leaving.the compliance 
schedule for completing the 
environmental qualification of safety
related electric equipment set by 10 CFR 
50.49." 2 The Commission also set forth 
in the notice of proposed rulemaking a 
special procedure whereby plant
specific comments would be referred to 
the staff for review and ·consideration of 
possible enforcement action. The 
Commission noted that it would 
consider any generic implications 

1 The Commission voted on September t, 19M to 
adopt the rule and en accompanying Statement of 
Consideration 1ubject to the addition of eeperate 
views. Immediately thereafter, the Union of 
Concerned Scientists ("UCS'.'J petitioned the 
Commission to reconsider its adoption of this nale. 
Under these circumstances, the Commission 
determined to review its action end lo defer 
publication of the Statement of Consideration. 
While the Commission's review wu pending, the 
D.C. Circuit directed the Commission to provide the 
Court a copy of the Final Rule and Statement of 
Consideration. 

The Commission'• review did not reveal any 
reaeons for modifying the rule as adopted. 
Accordingly, UCS'1 petition is denied for the 
reasons stated in this modified Statement of 
Consideration which supplants the Statement of 
September t, 11184. The Commission ha, forwarded 
11 copy of this modified statement to the D.C. Circuit 

• Section 50.t9(g) provides as follows: 
(g) Each holder of an operating licen1e Issued 

prior to February 2Z, 1983, 1ball, by May zo. 11183 
Identify the electric equipment Important to safety 
within the scope of this section already qualified 
end submit a schedule for either the qualification to 
the provisions of this section or for the ~lacement 
of the remaining electric equipment important to 
safety within the scope of tbia section. Thi1 
schedule muol esta blisb a goal offimil 
environmental qualification of the electric 
equipment within the ecope of thin 10ction by the 
end of the aecond refueling outage after March 31, 
1982 or by March 31, 1985, whichever i1 earlier. The 
Director of the Office of Nuclear Reactor·Regulation 
may grant requests for extensions of thia deadline 
to a date no later than November 30. 1965. for 
,specific pieces of equipment if theee requeet1 are 
filed on a timely baeis and demonstrate good caun 
for the extension. such as procurement lead time, 
test complications. and inatalletion problems. In 
exceptional caaea. the Commission itself may 
consider and grant exteneione beyond November 30. 
1985 for completion of environmental qualification. 
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resulting from review. of plant-specific · 
COII1P1ents iri deciding whether to delete 
the deadHrie for all plants. On Augtist 7, 
1984, in response to requests by some 
commentaters, the Commission 
e~tended the comment period to August 
13, 1984 •. (49_ FR 31432). · 

n. Public Comments 

Twenty-two comments were received . 
on the proposed rule. Nine favored . 
adopti~~ of the rule, tw~lve opposed the 
rule, and one comment discussed . 
seismic issues not germane to the 
rulemaking. Of the nine comments 
favoring the rule, six were submitted by 
utility owners of power reactors, one l>y. 
a law. firm representing two such ·. 
utilities, one by an individual, and one 
by the Nuclear Utility Group on 
Environmental Qualification, 
representing ~um.erou~ power plant 
licensees.- Of the twelve comments 
opposing the rule, five were filed by . 
individuals , _four by il}tervenor groups, 
one by. the Harvard Law School 
Environmental.Law Society, one by the 
Union of Concerned Scientists, and one 

. by the State of Maine. The comment 
related to seismic matters was filed by 
an attorney representing Georgians 
Against Nuclear Energy; 

Moat of the comments pro and con 
were relatively succinct and stated 
arguments addressed by. the 
Commission in its policy statement. 
Those favoring deletion of the deadline · 
pointed to the fact that the task of 
environmental qualification of all 
safety-related electric equipment in 
nuclear power plants has proven to be a 
mtich more difficult and extensive task 
than was originally thought. These 
commen:ters·noted that great progress 
had been inade, both prior to and · 
following the previous deadline, and · 
that the schedule in 10 CFR 50.49 is a 
realistic approach to completing the 
program at all facilities. Those opposing 
deletion of the deadline were generally 
dissatisfied with progress to date, and in 
some cases urged retention of the 
deadline as a reminder that 
environmental qualification had not 
been completed on the schedule 
originally set by the Commission. These 
commenter& did not generally urge that 
plants be shut down to complete the 
effort. but did feel that deletion of the 
deadline would encourage utilities to 
further delay environmental 
qualification. Three comments focused 
on equipment qualification at specific 
facilities. · ·.. · · · 

The Union of Concerned Scientists 
filed a lengthy comment in which the 
following major points are raised. · 
Commission responses follow each 
point. · 

1. The Atomic Energy Act requires the 
Commission to consider all comments 
bearing on whether issuance of the 

proposed license amendments would be 
inimical to the public health and ·safety. 

Commission Response. The gravamen 
of this contention is that the . · · 
Commission should not have stated, in 
the notice of proposed rulemaki.ng, that 
the plant-specific comments would be 
treated via 10.CFR 2.206, because this · 
tantamount to excluding evidence 
relev;mt to the rulemaking. 

The Commission was quite clear in 
the notice of.proposed rulemaking that 
comments which had a bearing only on 
a single facili~y were to be treated under 
10 CFR 2.206 _because the proposed rule 
was intended to lift an industry-wide 
deadline "set for purposes not dire.ctly 
related to safety." 49 FR 8445. However, 
the Commission also stated "that a 
number of comments,_each raising 
issues about particular plants, would in 
the aggregate have e bearing on the 
Commission's proposal to eliminate the 
June 30, 1982, deadline." id. The · 
procedure outlined for staff review of 
plant-specific comments concluded as· · 
follows: "In deciding whether to make 
final the proposed elimination of the 
June 30, 1982 deadline, the Commission 
will consider the generic implications of 
the Director's preliminary judgments." 
Id. Thus, the Commission intended tha.t 
all comments, both general and plant
specific, would be considered relevant 
to the final decision. 

2. The stated basis for the proposed 
rule distorts the history of the 
environmental qualification issue and 
ignores the distinction between 
regulation and enforcement. 

Commission Resporrse. UCS argues 
that the Commission's characterization, 
in the notice of proposed rulemaking, 
that the June 30, 1982 deadline was not a 
"su~tantive safety standard" is 
erroneous. The Commission's position 
on this issue was set out at length in the 
notice of proposed rulemaking and 
accompanying Policy Statement; and 
has not changed. The June 30, 1982 
deadline is not a substantive safety 
standard by which the safe operation of 
individual facilities was to be measured. 

B. l'he rulemakins record cannot 
support the license amendments .. 

Commission Response. UCS contends. 
that the rulemakins record is poorly 
organized, incomplete, and taken as a 
whole insufficient to.support the 
issuance of a rule. UCS' position is that 
the rulemaking cannot be completed · 
until licensee documentation hes been 
received (as a result of recent staff. 
license meetings) and all final Safety 
Evaluation lleports been written, 
because "the Commission cannot amend. 
1eBctor licenaes .. without mekins a 
safety finding for each operating plant." 

On -the matter of the state of the 
record itself,.the Commiuion and its 
Bilrff have attempted to provide for 
public inspection all available material 
considered by the NRC. Several 

commenters requested and received 
specific recor~s for individual facilities; 
The Commission believes that any 
interested person could have reviewed 
any documentation available for one or 
more plants within the comment period 
provided. Staff assistance was available 
whenever requested to locate specific 
data or to sort out complex files. 

As for the substantial number of 
technical documents provided by 
licensees directly to the Franklin 
Research Center (FRC) for its review, 
but not.provided to the NRC staff, the 
CouunissiOD believe11 that there was no 
legal requirement to make that 
documerwrtion available for comment in 
this rule~. The technical 
documents relied on by the FRC were 
not nece&Bal')' to the Commission's 
detennination of the issue in this 
rulemakins, were not consulted by the 
Commiasion. and were therefore not 
part of the rulemaking record. The issue . 
in this rulemaking .wu whether the June 
80, 1982 deadline should be retained 
because either lioemees were not · 
diligently pursuing .environmental 
qualification or because there were 
generic safety problems. The Technical 
Evaluation Report11 ("TER") by the FRC, 
which are a part of the record, provided 
adequate documentation for resolving · 
these' iuues. Theae TERs were baaed on 
the FRC's review of the technical 
documentation supplied to it by 
licensees. The identification of this 
technical documentation by FRC, 
together with the FRC's conclusions 
about the statua of environmental 
qualification at the facilities being 
reviewed, was sufficient in itself to 
support the Commission's conclusion 
that licensees were diligently pursuing 
environmental qualification. 

The TERs also evaluated the·tecbnical 
documentation and were the primary 
documents .for the NRC etaff'1 
preparation of Safety Evaluation 
Reports ("SER"), also in the J'lilllmaking 
record. which formed the basis for the 
Dimctor of Nuclear Reactor Regulation', 
report to the Commission that there are 
no·generic safety issues involving 
environmental qualification. Thus, the 
public had available to it all the material 
relied en by·the NRC in resolving the 
issue presented by this rulemaking. 

The issue of whether a plant.specific 
safely findins .is involved for each 
facility hu been discussed. The 
CommiBBi.nn has stated its position that 
the generic.deadline was not a safety 
standard for·each facility, end thus 
1'ffllOVlll8 the deadline by rule does not 
require plant-specific findings. 

4.1liere .ia no rational baais for the 
aafety flndq that itl .required to 1upport 
the JJll"OP(IEd lioen&e amendments. 

Commission Response. In support of 
this argument, UCS restates many of the 
technical issues which were reviewed in . 
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the Commission's Policy Statement. In 
ucs· view, the documentation 
supporting qualification of some 
equipment ie inadequate and does not 
support continued operation of the 
facility. UCS ·also argues that the NRC 
.review of qualification data has been 
insufficiently detailed to reach valid 
conclusions ·about the safety of the 
facilities. 

UCS misreads the court's decision in 
UCS v. NRC, 111 F.2d 370 (D.C. Cir. 
1983) td support its contention that plant 
specific safety findings are required to 
•upport deletion of the deadline. The 
court did not say that any such finding 
was actually necessary before the 
deadline could be deleted. Rather, the 
court found that because-in its view the 
Commission had apparently made a 
lf)Deric safety findina to support the 
Interim Rule, the Commiuion had to 
provide an opportunity to comment on 
that alleged safety finding. 

The Commission has now explained 
that it does not rely on plant-specific 
safety findings in the present rule. · 
Nothing in UCS v. NRC requires such 
~ngs. Plant-specific safety findings 
are not required for theae proposed 
license amendment& because these 
amendments do not have the effect of 
authorizintl any plant operation not 
previously authorized, after full 
consideration for safety, when the 
facility licenses were iBsued. As 
explained above, the deadline was not 
set as a safety matter or as a cutoff date 
beyond which reactor& could no longer 
operate if ell of their equipment was not 
qualified Rather, the purpose of the 
deadline wa to urge licensee 
compliance with the ilnvironmental 
qualification program. Accordingly, 
those proposed license amendments do 
not involve the technical issues 
associated with the qualification status 
of various pieces of equipment at 
1H1olear·power plants. The justifications 
for continued operation are relevant to 
the deadline only to the extent that they 
reveal whether licensee, have 
considered the effects of deficiencies in 
a timlizy manner. The Commission's 

. review of the record shows .that 
liC1?1111ees have been actively attaining 
conwliance with the environmental 
qualification requirements. Thus, the 
purpose of the deadline hWI been 
achieved. If there are individual 
instances of safety problems, the 
Collllllission · has adequate enforcement 
tools, including shu1down orders, to deal 
with such problems. Thus, deletion of 
the deadline does not affect public 
health and safety. 

Furthermore, the Commission's staff is 
reviewing the qualification program at 
every operating facility and baa also 
examined qualification data for many 

specific. pieces of equipmenL Where 
problems or deficiencies are identified, 
corrective action by the licensee is 
required. In aome cases, a 'justification 
for continued operation UCO) may be 
requested within a short time if facility 
operation is contemplated before the 
deficiency can be corrected The proper 
remedy for any person disagreeing with 
the Commission's position on any given 
facility is to seek enforcement action via 
10 CFR Z.ZOO. One 11uch petition has . 
been received, filed by UCS, in regard to 
the emergency feedwater system at 
Three Mile Island Unit 1. The · 
Commission's staff has reviewed the 
petitioner's allegation and found that the 
emergency feedwater system at Three 
Mile Island Unit 1 is environme11tally 
qualified in accordance with 10 CFR 
50.49. Therefore, the petition was 
denied. 

UCS also alleged qualification 
deficiencies in four dockets, namely; 
Three Mile Island Unit 1, Kewaunee, 
San Onofre Unit 1, and Haddam Neck. 
These allegations will be dealt with in 
Section IV below. 

m. Reapo1188 To FUSE Comment And 
UCS Petition 

One commenter, Floridian, United For 
Safe Energy (FUSE), waa highly critical · 
of the Commission's prior actions on 
environmental qualification and 
requested that the Commission take 14 
listed actions to correct the alleged · 
deficiencies. These 14 actions are 
identical to those reque11ted by the 
Union of Concerned Scientists (UCSJ in 
a petition filed with the Commission of 
February 7, 1984. The Commission had 
decided that the first five of the 14 
requested I\Ctions are relevant to this · 
rulemaking, and accordingly, those 
issues will be stated and responded to 
below. The remaining nine i11Sues have 
been dealt with separately as described 
in a Jetter to UCS. 

Request 1. Direct the Staff to obtain 
immediately (within 10 days) from each. 
nuclear power plant licensee end license 
applicant a report documenting the use 
of each deficient component listed in the 
UCS petition, and a detailed justification 
for continued operation pending 
qualification of the equipment. (The 
equipment listed was: solenoid valves, 
Barksdale pressure switches, Static-0-
Ring pressure switches, IIT-Barton 
transmitters. Limitorque valve 
operators, Anaconda flexible conduit. 
Rockwell hydrogen recombiners. and 
O'Brien Electric Penetration Aasembly, 
Model I< Connectors.) · .. 

Commission &sponBI!. All of the 
above equipment highlighted by UCS 
have already been the subject of NRC 
Office.of Inspection and Enforcement 
Information Notices. Licensees were 
required by 10 CFR 50.49 to identify all 
equipment remaining to be qualified, 
including the items cited by UCS where 

applica~le, and to establish a schedule 
for qualification (which might lnvo):ve 
analysis, testing or replacement) within . 
the confines of t 50.49(g). U • licenaee 
Identifies unqualified equipment . 
previously thoqht to be qualified, 01' 

overlooked in prior reviewl, the licenaee 
111 required by I 50.49{h) to notify the 
Commission within 80 day11 if additional· 
time may be needed to complete 
qualification. 

Following receipt of the 10 CFR 50.49 
submittals, the staff scheduled.meetings. 
with each licensee to discuss an· · 
remaining open issues regarding . 
environmental qualification, and to 
identify the information necessary to . 
issue II final safety evaluation report on '' 
environmental qualification for each 
facility. These meetings have been 
completed and the staff 18 now· 
preparing ea.SER for each facility. 
Licensee approaches for resolving 
environmental qualification de(icienciea 
include replacing equipment. performing 
additional testms and/or analyeis, 
assembling additional qualification 
documentation, installing radiation · 
shielding, and relocating equipment. 
Whenever equipment is identified which 
is not qualified for its application, the 
licensee has been required immediat~ly ·· 
to provide a justification for continued 
operation, if a justification had not been 
previously submitted. In a few cases 
where it appeared that licensee efforts 
had not been adequate, the staff has 
conducted an audit of licensee files and · 
has made clear what steps need to be 
taken to demonstrate compliance with 
the Commiasion's environmental 
qualification requirements. 

The Commission believes that this 
approach, which pieces the burden on 
licensees to complete environmental 
qualification on a·reasonable.achedule, 
is preferable to the ad hoc program 
proposed by UCS that could lead to 
delay in completion of the program at 
individual plants. In this area as in all. 
other areas of NRC jurisdiction, the · 
Commission relies on its licensees to 
carry out the regulatory requirements In · 
a responsible manner, subject to NRC 
review and audit, and backed up by 
inspection and enforcement. 

Request 2. Direct the staff to review · · 
this information within two weeks and 
make an independent determmation 88 

to whether there is justification .for 
continued operation pending 
qualification of the.equipment. 

Commission Response . . Even if the . 
Commission were to receive all of the . 
data covered by Reques1 #1, the simple 
result implied by ~uest Z. i.e., to . 
determine whether continued operation 
is or is not justifiable, would not obtain. 
Aa to each individual piece of . 
equipment, at least the following steps· 
must be carried out: 

1. How i11 the item being u11ed in the 
plant? For how long is it needed in an 
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accident situation? Does it provide a 
critical function or indication, or is it In 
the "like to have"· category? la it backed 
up by other pieces of equipment? · 

2. Whet environment will the item of 
equipment see in each of a number of 
accident scenarios? Will it aee a harsh 
environment In accidents for which it is 
needed or desired? CaO"it provide its 
function prior to being overwhelmed by 
environmental conditions?. 

s. What do the teat data show 
concerning the item? Ia it unqualified 
only in respect to one parameter or 
several? By what margin is it 
unqualified? Has it failed in· every ,test, 
or has it passed some and failed some? 
Is the test data reliable or is there · 
reason to question its validity? 

~- If the item is clearly unqualified in 
its application, what risk is represented 
by continued operation? Can 
compensating measures such as 
procedures or valve alignments, etc., be 
used until a qualified piece of equipment 
can be installed? When will a·qualified 
item be available, and when could it be 
installed? · 
The.answers to these questions are not 
immediately obvious from a cursory , 
review of a few documents. In each case 
the expertise of a number of persons · ' 
experienced in a variety of disciplines 
must be called upon. Additional data 
may be needed which may or may not 
be immediately available. A site visit 
might be necessary to gain a clear 
picture of the item's use, location, 
configuration, and importance to plant 
operations. Arguments may arise over 
the interpretation of test data; 

In abort, UC:S has greatly 
oversimplified the process of 
environmental qualification of safety
related electric equipment in nuclear 
power plant& as a straightforward one, 
where answers immediately tum out'yes 
or no. If the matter were that simple. the 
Commission and its licensees would not 
have been·struggling for some five years 
to complete ~e program. In many cases 
environmental qualification efforts ere 
et the edge of modem technology and 
material science. Tests must be carried 
out ~nder conditions which are difficult 
to create in the laboratory, and 
arguments arise. over whether simulated 
conditions accurately represent the 
environment of a nuclear accident. 
Finally, reasonable disagreements can 
arise over the need for a piece of 
equipment, the environment it will see in 
an accident, the probability of that 
accident occurring over a briefperiod of 
time, and the consequences of 
equipment failure. . 

The Commission believes the phased 
but expeditious program mandated by 
10 CFR 50.49 should continue. Where the 
staff feels that licensee efforts fall short 
of an acceptable level, action will be 
taken. Where information indicates that 

a serious, immediate safety hazard 
exists at a particular facility, prompt 
corrective action will be required 
including plant shutdown where· 
necessary. 

Request 3. Direct the staff at the 
conclusion of this review to order those 
plants for which adequate justification 
is not present to cease operation.until 
the equipment in question is qualified or 
replaced. 

Commission Response. As stated; if · 
.the Commission determines that plant 
operation is not justified with certain · 
unqualified equipment, plant shutdown 

· will be.ordered. However, the 
Commission relies ori licensees and its 
inspection program to report serious · . 
safety matters requiring immediate 
action. 

Request 4. Provide a process for 
expeditious public comment on the. 
Stafrs determination and supp,orting 
submittals. 

Commission Response. Whenevel' a 
licensee is requested to provide a 
justification for continued operation, the 
documentation is provided on,the. . , 
docket of that facility and is therefore 
available for public inspection. lfany 
person believes that stafrs. acceptance 

.. of the licensee's position is in error, that 
person may request licensing action 
pursuant to 10 CFR 2.206. . . . 

Request 5. Commission may 111odify or 
affirm the Starrs action, taking into 
consideration public comments it has 
received. · , 

Commission Response. If licensing 
action is sought on en individual facility 
pursuant to 10 CFR 2.206, the · 
Commission has discretion under its 
rules to review the decision of the office 
director. See 10 CFR 2.206(c)(1). 

IV. Plant Specific Comme~t11· 

Four comments were filed which 
allege equipment qualification 
deficiencies at specific plants: , 
TMI, Kewaunee, San Onofre 1.: Haddam 

Neck-UCS . 
Maine Yankee-Attorney General, State of 

Maine 3 , · 

Pilgrim, Seabrook ._John F. Dougherty 
Point Beach-Wisconsin'11 Envirorimental 

.Decade · 

These comments have been reviewed 
by the NRC staff as provided in the 
notice of proposed rulemaking. The 
Director of Nuclear Reactor Regulation 
has found .that the comments do not 

1 The State of Maine'• comment oleo ~ntai111 
legal a1'811111enta which are reeponded to 11bove in 
connection with the UCS comment and petition. and 
which the Commlulon hu prev!D1181y addruad in 
the notice of propoted nalemaking and · · · 
accompanying policy 1t11tement i11ued March '1, · 
198'. . 

•Mr. Dousherty'1 comment reg11rdlng Seabrook 
did not deal with apeciflc qualification deflciand111, 
but refemd only to the Ucenaee'1 financial 
dlfflcultiea. For 1h11 reaaon. Se11brook will ncit be 
dlecueaed further below and will not be the 1ubJect 
of I 2.208 treatment. · 

raise generic issues relevant to this 
ndemaking and has therefore · 
recommended that these comments be 
treated according to 10 CFR 2.206. The 
Commission has agreed with this · 
recommendation. The Director will 
review these comments according to the 
procedures specified in that regulation, 
and will take licensing action as he · 
decides appropriate; if any. The status 
of environmental qualification at'the'se 
facilities is set out below for 
inform11tion.. ,, 

TMl-1 

In response to the UGS 2.206 petition 
noted above, the staff has reviewed and 
evaluated the licensee's environmental 
qualifi.cation (EQ) program. Specifically, 

· the qualification status of the emergency 
feedwater (EFW) system and electrical 
equipment associated with this system 
was assessed against the Commission's 
requirements and found to be in 
compliance. (DD-84-22). 

· As part of thi& effort, the staff met 
with the licensee and performed several 
audits of the licensee's EQ files. In 
response to the staffs findings during 
these audits, the licensee made 
substanti~l improveme~ts in the EQ · · 
documentation for the EFW System and 
aBBociated elecb'ical equipment. The 
licensee is in the process of reviewing 
its EQ documentation for all other 
electrical equipment required to be · 
qualified. The staff will audit the 
licensee's EQ documentation for several 
items of equipment other than the EFW 
system to ensure that the licensee.'il 
program complies with the · 
Commission's requirements as set forth 
in 10 CFR. 50.49. . 

Kewaunee 

Th·e staff has completed its Safety 
Evaluation Report for Kewaunee, and 
has concluded as follows: · 

1. Wisconsin Public Service's 
electrical equipment environmental ' 
qualification program complies with the 
requirements of 10 CFR 50.49. 

2. The proposed resolutions for each 
of the environmental-deficiencies 
identified in the February 2, 1983 SER 
and FRC TER are acceptable. There are 
no longer any outstanding justifications 
for continued operation for this facility. 

San0nofre1 

. This,plan,.t is currently not operating. 
The staff met with the licensee on 
December 20, 1983 to discuss resolution 
of the TER deficiencies. In order to · 
ensure compliance with the 
Commission's requirements, this 
facility's EQ files were audited by the 
staff on October 2-4, 1984. Prior to 
return to service, the licensee is required 
to submit justifications for continued 
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operation for all equipment which is 
within the scope of 10 CFR 50.49 and not 
fully qualified. 

Haddam Neck 

The staff met with the licensee on 
.April 10, 19~ to discuss the resolution 
of the TE,R deficiencies. During that 
meeting,.the licensee informed the staff 
that the. temperature ~lements, .cited by 
USC as having deficient JCO, will be 
replaced with qualified elements by 
March 31, 1985 in accordance with an. 
extension granted by the NRC staff. 
(The staff had previously reviewed and 
accepted the JCO for these elements.) 
. In regard to the in-core thermocouples 
cited by use. the licensee stated during 
the April 10 meeting that these devices 
are now fully qualified and thus a JCO is 
no longer required. Upon receipt of a · 
final submittal from the licensee 
documenting the results of the April 10 
meeting, the otaff will prepare an SER 
reporting its evaluation, and will 
schedule a later audit of the licensee's 
EQ·files to corifirm compliance with the 
Commission's requirements.· 

Maine Yankee · 

The etaff met with the licensee on . 
April 4, 1984. The licensee'e final 
submittal was dated May 31, 1984. The 
staff is now reviewing thit!J submittal. 

Pilgrim 

The staff met with the licensee on. 
May·22, 1984. The licensee made two 
t1ubmittals dated July 9, 1984 and August 
3, 1984. The staff is now reviewing these 
submittal&. 
Point Beach Units I aad 2 

The staff hes compieted its Safety 
Evaluation Reports for both of these 
units. As to each unit the staff has 
concluded: 

1. WiSCOMin Eleclric'a electrical 
equipment environmental qualification 
program complies with the requirements 
of to CFR 50.49. · 

2. The proposed resolution of each of 
the environmental qualification · . 
deficiencies identified in the December 
Z2. 1982 SER and FRC TER are 
acceptable. 

3 .. Continued operation until 
completion of the licensee's 
environmental qualification program 
will not present undue risk to the public 
health and safety. 

The licensee', qualification files will 
be audited at a later date to confirm that 
all of the Commission'o requirements 
have been met. · 

V. Declaion on F'mal Rulo 

The Commimrion has reviewed the 
comment. and does not find-in 1hllm 
convincing arguments in favor of 
retaining the licemie condition 
deadlinea. The Commission asreea with 

commenter& who expressed impatience 
at the length of time which has already: 
been devoted to the effort .of achieving 
full qualification of safety-related 
equipment in nuclear power plantn. The 
program·haa taken much longer than 
expected, and baa involnd difficulties 
and complexity not foreseen at the time 
the t98Z date waa inserted. in operating 
licenses. · 

However, the Comminion believes 
that the approach moat likely to 
accomplish completion of the program in 
the most expeditious and thorol.lih 
fashion ia that contained in 10 CFR . 
50.49. Under this program environmental 
qualification should be complete in 
calendar year 1985. The ;taff continues 
to monitor licemeea' progn!ss cloeely, 
and the Commission itnelf will maintain 
an active role in supervision of the 
program·. For the present the 
Commission is satisfied that progres1 i11 
adequate and that retention of the 1982 
deadline on a generic basis would serve 
no purpose. Enforcement action will be 
taken on individual plants if · 
circumstances warrant.• 

The Commiaaion la therefore adopting 
u a final nale dae N11DOVal of the June ao, 
1982, deadline from .power plant
operating licensea. In response to one of 
the public oommenta, whk:b noted that 
tome lic:enJll888 may have ticenee 
condition deadlines other than June 30, 
1882, the proposed rule la beinz modified . 

'In 1111 1epsrate view, Commiaianer Aue1ai:lm 
di1avOW1 hl1 previous agreemeul wllli the Notice of 
1'1.-d auletMki119 and the Oo111111!mon'1 Policy 
StalelllenL 11te Coamia!on belie,rea !bat lhta 
ruleaald1111 ~ doea not 111pport 1llllli • cbal9' 
in position. In ila Policy Sla'-nl. lhaCommluion 
agreed that because the June 311. 11182 deadline wea 
not intended 111 11 cut-off date l'oT open1 lion, the 
e1tabllalunen1 of tliat deadline did DOI mntala n 
implicit juclp,enl that aperatiCIII beyClllld dlal dall! 
would require • 1afet,y lillding. Aa lhe c.im.miallcla'e 
Folley Sta~ made dur, ~ 1W1111oiq ••• 
conducted solely to respond to the raand in UCB 
v. NRC, 711 F.2d 370 {D.C. Cir. 1983) and should not 
be lakeR • m lndloallon dwit tt. Cmnmlllllon bnd 
~ lta adnd ID D-befinw tlial Im llllZ 
deadliae ~d ptant...-:tfic adety .,..,..,_, 

Nar dou OlmaainloP• ANlaline'a l'Nla fDI' 
wanlJni to relain the deadline contradict the 
Commlwlhm01 ,11111fflon. He tnatee that ·ttie 
Commiaion llllo.ld "'11111 !the dalldllneJ .. lffl 

effective miawww tnal • --1mua11 
dills-b.r liaaiaea. Ila~ eat• affectiw 
equipment qualiflcaUon prcsram.." PIIHqi alid• Iba 
i11ue of wheth• lhe Commi11lon could even rely an 
thl1 deadline n I balh far initiating enforcement 
1cti-al 11111 lllfe dala, ll la clear that 
ComalNioaer AaNlltille Mlllld 001._ llbe 
deadline lo aaforce aafety deficlrnciea luit would 
UIH! It onl,r For the purpmen for w'blch-it w11 
intended, i.e .. lo amre I~ dillgmn:e In 
complalall llbe mvinlMmltal. qalllicalloa. Tha 
CommiHioner Aeeeletine's reason for wanting to 
retain lhe dendline i1 not baJed on II difference over 
1111 intendtNI ua, bat l'fflly an wliettier the NICord 
·abow1 lbat die 11111...._ far~ datmd!iae 
h111 been IIIIL Fur Ille-·-alacne. die 
Commi111ion..had found that .the dudllne 
acannpJiehe41111 purpow. Aa II general melter, 
lice- lll'e dllfpatly Jlll!SIMll l!f'fl!ctlYe 
enDWmmtal quallficallan Pftlll.._ The fact tllat 
one faclllt7, Three ~ ldad, Ualt t lllqlliled 
additional proddins. pniddi.Qa which Iha NRC atafl 
reported ea beh1111UCceuful. di>et not undlll'CIII the 
validity of this gl!m!ric llnding. · 

slightly by the addition of the wonts 
underlined: ~. . .• that the ICbedule in 
this paragraph •upereedea 1he June 30, 
1982, deadline, ar any other pre~iously 
impoBBd date, for enyironmentel 
qualification of electric equipment 
contained in certain nuclear power 
operating liceneet1." Because the rule 
relieves a reetriction. II ls effective upon 
publication In the Fedeml Reglalm 
pursuant to 5 U.S.C. 553{d){t). 

Regulatory Flaxihility Act Caitific:alkm 
In accordance with the R91J11latory 

Flexibility Act of 1980, 5 U.S.C. 605(bJ, 
the Commisaion h~reby cerlifiaa that 
thia rule will not have a lisnfficant 
impact on a wbatanlial number of unall 
utitiea. The rule affoota only licemeea 
ofnuclear power planta. These 
companiea do liot fall within the acope 
of "small enHties" aa set forth in the 
Regulatory Flexibility Ac~ ar the lllllllll 
busineu lize •tandarda aet forth in the 
regulation, of the Small Businna 
Adrniniatratioa, 10 CFR Pert m. 
Paperwork Reduction A.ct S1atement. · 

Thia rule contains no information 
collection requirements 1111bject to the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 el seq. 
lllmronmenlal Impact Statement 

The promulgation of thia rule would 
not result in any activity affecting the 
environment. The rule relates to the 
schedule for compliance with a rule and 
aa auch is proceciural in nature for the 
purpoaes of environmental analysis. 
Accordingly, the catesorical ~usion in 
10 CFR 51.22(cJ(3) applies and.no 
environIBental assessment need be 
prepared. · 

.List of Subjects in 18 CFR Part 50 

'. Antitrust, Classified information, Fire 
protection, lnteraovemmental 
ft!IUla tiona. Incorporation by reference, 
Nuclear power plants and reactors, 
Penalty, Radiation protection, Reactor 
siting criteria, Reoordkeeping and 
reporting requirements. 

Commissioner Aaselstine'a Comments 
on the Notice of Final Rulemaklng 
Regarding the Removal of the June 20, 
1982 Deadline From Operating Uceose1 
for Environmental Qualification of' 
Electrical Equipment · 

I cannot agree with the Commission's 
final rule to remove the June 30, 1982 
deadline from'nuclear powerplanf· 
operating licenses for the environmental 
qualification of electrical ·equipment. . 
The Commission's final rule faihi to 
provide the safety justification needed 
to remove the June 30, 1982 deadline 
from plant operating licenses and is not 
adequately supported by the· record of 
this rulemaking. Moreover, commenter& 
were not afforded a fair opportunity to 
comment on some of the information 
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that formed the basis for the NRC staffs 
eafety judgments that plants without 
properly qualified electrical equipment 
can operate safely until ongoing 
equipment qualification efforts are 
completed. For these reasons,,I conclude 
that the Commission ehould not remove 
the June 30, 1982 deadline from plant 
operating licenses at this time. 

Implicit in the Commission's decision 
to impose a deadline for qualification of 
equipment is a safety judgment by the 
Commission that extended operation of 
nuclear plants without properly 
qualified equipment does not provide an 
adequate level of protection to the 
public health and safety. The June 30, 
1982 deadline was intended to motivate 
licensees to pursue effective equipment 

· qualification programs with due 
diligence, thereby correcting a 
widespread licensee recalcitrance in 
properly qualifying safety-related 
equipment. The Commission also set the 
deadline to ensure that safety related 
equipment was qualified within a 
redsonable period of time-two years. 

In deciding to remove the June 30, 
1982 deadline from operating licenses, 
the Commission has concluded: (1) That 
the purpose of motivating licensees to 
pursue effective equipment qualification 
programs with due diligence has been 
achieved; (2) that extended operation of 
the plants beyond the June 30, 1982 
deadline without fully qualified 
electrical equipment will not pose an 
undue risk to the public health and 
safety; and (3) that there is no generic 
equipment qualification problem 
common to many plants, such that a 
generic solution such as the June 30, 
1982 deadline should be retained. More 
than two years after the expiration of 
the June 30, 1982 deadline, it appears 
that the Commission does not have an 
adequate factual basis for any of these 
conclusions.-

I originally agreed with the course the 
Commission takes 1n its rulemaking and 
with the issuance of a new equipment 
qualification rule and policy statement. 
However, my agreement was based on 
assurances from the NRC staff that 
licensees were diligently pursuing 
adequate qualification programs and 
that the NRC was conducting an in
depth review of the information 
provided by licensees to support their 
justifications for continued operation 
(JCO's) or findings of qualification. Upon 
detailed examination it appears that 
these assurances were optimistic at 
best. 

At the time the Commission iBBued 
this rule in proposed form, the staff 
advised the Commission, that all 
licensees were cooperating in pursuing 
effective environmental qualification 
programs. See, Transcript of January 6, 
1984 Commission.meeting, p.118. Yet, 
the record of this rulemaking disclosed 

several instances within·the past few 
months in which licensees have failed to 
pursue effective equipment qualification 
efforts with due diligence. See, Union of 
Concerned Scientists' comments, pp. 22. 
48-66; Many of these instances were 
confirmed by the NRC staff during the 
Commission meeting to consider this 
final rule. See, Transcript of September 
4, 1984 Commission meeting, pp. 32-35, 
64-68. Moreover, in those instances in 
which the Commission now argues that 
the environmental qualification 
deficiencies at specific plants identified 
by commenters have been corrected, the 
description of how those deficiencies 
have been corrected is so general as to 
be meaningless. This is hardly surprising 
since the first v11r.sion of the proposed 
final rule submitted to the Commission 
in August failed to. address any of the 
plant-specific deficiencies identified by 
commenters on the proposed rule. Given 
the evidence of continuing instances of 
licensee recalcitrance and the hurried 
and superficial reviews of the plant
specific deficiencies identified by 
commenters on the proposed rule, there 
is no basis in this rulemaking record for 
concluding that all licensees are now 
pursuing effective environmental 
qualification programs with due 
diligence. 

Nor is there a basis for the 
Commission's conclusion that continued 
operation of nuclear plants presents no 
undue risk to the public health and 
safety. Although the staff assures us that 
there has been improvement in recent 
months, to date a considerable amount 
of safety-related equipment still has not 
been shown to be properly qualified. 
See, Transcript of September 4, 1984 
Commission meeting, pp. 71-72. 
Justifications for continued operation 
(JCO's) for virtually all plants were 
submitted by the licensees in 1981. 
Reviews of these JCO's by the NRC staff 
and its contractors have repeatedly 
identified errors requiring further 
justifications. Further, even in the case 
of the more recent JCO's, the staffs 
inquiry has largely accepted the 
asser.tions made by the licensee that its 
equipment is qualified, and except in a 
very limited number of cases, the staff 
has not performed the detailed 
examination of supporting 
documentation needed to verify 
independently that either the equipment 
is properly qualified or that there is an 
adequate justification for continued 
operation. See, Transcript of September 
4, 1984 Commission meeting, pp. 69-72. 
Nor is there any reason to believe that 
an in-depth examination of the 
licensee's documentation will occur any 
time in the near future. In the very few 
cases where staff has begun such in
depth reviews the evidence indicates 

that licensee efforts have been 
inadequate. Thus, because there has 
been no in-depth review by the NRC, 
there is no reason to conclude, as the 
majority does, that there is indeed no 
generic problem with equipment. Rather, 
UCS's comments suggest that there may 
be generic problems with certain . 
equipment, and the Commission has not 
adequately explained why the 
equipment identified indicates no 
generic problem. 

Thus, the evidence.indicates that all 
licensees are not diligently pursuing 
effective equipment qualification 
programs. The evidence also indicates 
that independent verification of the 
licensees' JCO's or assertions of 
qualification will not occur any time 
soon, and certainly not before the 
Commission'e new deadline in 10 CFR 
50.49 (March 31, 1985). Given this 
indeterminate state of affairs, the 
Commission lacks reasonable assurance 
that there will not in fact be extended 
operation of these plants with 
equipment unqualified to perform its 
safety related functions. Instead of 
eliminating the deadline, the 
Commission should retain it as an 
effective enforcement tool to assure 
diligence by licensees in carrying out an 
effective equipment qualification 
program. 

Finally, it is clear that commenters 
were not afforded a fair opportunity to 
comment on the technical information 
that formed the basis for the licensees' 
assertions that equipment is properly 
qualified or for the JCO's. The Union of 
Concerned Scientists, for example, 
details a number of instances in which 
this information was not included in the 
rulemaking record. See, UCS comments, 
pp. 27-30, and UCS letter to Commission 
dated September 5, 1984. The absence of 
this information effectively denied 
commenters a fair opportunity to 
comment on the stafra judgments on 
equipment qualification and the JCO's. 

The Commission majority explains 
that it was not legally required to make 
documents relied upon by Franklin 
Research Center (FRC) available for 
comment in this rulemaking. The 
majority explains that this 
documentation was not necessary to the 
Commission's determination of the isoue 
in this rulemaking and that the staffs 
Technical Evaluation Reports (TER's) 
provided adequate justification for 
concluding that licensees are diligently 
pursuing environmental qualification 
and that there are no generic"Safety 
problems so that the June 30, 1982 
deadline ought to be retained. The 
Commission's explanation misses the 
point. The Commission may have relied 
upon the FRC reviews in mak1ng its 
conclusions, but FRC in conducting the 
reviews upon which the Commission 
relies must have relied in tum upon the 
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documentation the Commission now 
1&ys is not relevant to the rulemaking. 
Had the Commission Itself conducted 
reviews of this documentation instead of 
contracting out to FRC the underlying 
documentation for the Commission's 
decision surely would have to be 
available for comment. The mere 
identification of information without 
providing an opportunity to inspect that 
information and challenge the bases for 
FRC's and stafrs conclusions hardly 
amounts to a fair opportunity to 
comment. 

For all of these reasons I cannot 
concur in the Commission's action. l 
would retain the June 30, 1982 deadline 
to be used as an enforcement tool to 
ensure that licensees have effective 
environmental qualification programs. 
Further, the Commission ought to be 
more diligent in conducting in-depth 
reviews of licensee documentation so 
that plants do not continue to operate 
for extended periods of time with the 
state of their equipment basically 
indeterminate. 

49 FR 47823 
Published 12/7/84 
Effective 12/7 /84 

Minor Correcting Amendments 

See Part 1 Statements of Consideration 

~50 FR 3498 
Published 1/25/85 
Effective 2/25/85 

10 CFR Part 50 

Hydrogen Control Requirements 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is amending 
its regulations to improve hydrogen 
control capability for boiling water 
reactors with MARK III containments 
and for pressurized water reactors with 
ice condenser containments. The 
amendments require improved hydrogen 
control systems that can handle large 
amounts of hydrogen during and 
following an accident. For those of the 
above reactors not relying upon an 
inerted atmosphere for hydrogen· 
control, the rule requires that certain 
systems and components be able to 
function during and following hydrogen 
burning. The rule also requires affected 
licensees to submit analyses to the 
Commission in support of the previous 
two requirements. The-rule is needed to 

improve the capability of the indicated 
types of nuclear power reactors to 
withstand the effects of a large amount 
of hydrogen generation and release to 
containment from an accident, as 
occurred at Three Mile Island. The new 
requirements will result in greater 
assurance that nuclear power reactor 
containments and safety systems and 
components will continue to function 
properly so that reactors can be safely 
shut down following a Thr.ee Mile 
Island-type of accident. 
EFFECTIVE DATE: February 25. 1985. 
FOR FURTHER INFORMATION CONTACT: 
Morton R. Fleishman, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone 301-443-7616. 
SUPPLEMENTARY INFORMATION: 

Background 

The Commission has taken numerous 
actions to correct the design and 
operational limitations that were . 
revealed by the accident at Three Mile 
Island, Unit 2 (TMI-2), which resulted in 
a severely damaged or degraded reactor 
core, in a concomitant release of 
radioactive material to the primary 
coolant system, and in a fuel cladding
water reaction causing the generation of 
a large amount of hydrogen. Included in 
these actions are several rulemaking 
proceedings intended to improve the 
hydrogen control capability of light
water nuclear power reactors. 

On December 23, 1981, the 
Commission published in the Federal 
Register (46 FR 62281) a notice of 
proposed rulemaking on "Interim 
Requirements Related to Hydrogen 
Control," inviting written comments or 
suggestions on the proposed rule by 
February 22, 1982. A notice extending 
the comment period for an extra 45 days 
to April 8, 1982, including editorial 
corrections, was published in the 
Federal Register on February 25, 1982. 
(47 FR 8203). The notice concerned 
proposed amendments to 10 CFR Part 
50, "Domestic Licensing of Production 
and Utilization Facilities," which would 
have re.quired that: 

a. Each boiling water reactor (BWR) 
with a Mark III type containment and 
each pressurized water.reactor [PWR) 
with an ice condenser type containment 
be provided with a hydrogen control 
system capable of handling an amount 
of hydrogen equivalent to that which 
would be generated if there were at 
least a 75 percent fuel cladding-water 
reaction without loss of containment 
integrity: 

b. Each boiling water reactor and' each 
pressurized water reactor that does not 

rely on an inerted atmosphere for 
hydrogen control be provided with 
safety systems needed to establish and · 
maintain safe cold shutdown and 
maintain containment integrity that can 
function after the burning of substantial· 
amounts of hydrogep; and · 

c. Analyses be performed for the · 
reactor categories mentioned above lo·, 
justify the hydrogen control systems 
selected and to assure cootaiiunent 
structural integrity and survivability of .. 
needed safety systems during a 
hydrogen bum._ , 

It should be noted that the proposed · 
rule was not part of the 8eparilte, tong-: · 
term rulemaking on degraded or melted 
cores (the Msevere accident mlemakingj 
for which an advance notice of proposed 
rulemaking was published on October·z. 
1980 ("5 FR 65474) and which was the 
subject of the "P!Qposed Commission 
Policy Statement OD Severe Accidenti 
and Related View. Clll Nuclear Reactor · 
Regulation," publiahed in the Federal · 
Register on April 23, 1863 (41 FR 160i4). 

General Comments 
Twenty-eight persons submitted 

comments regarding the proposed · 
amendments. The comments and lhe . 
SECY paper noted above are part of the 
public record and may be examined and 
cupied, for a fee, in the Commission's 
Public Document Room at 1717 H Street. 
NW., Washington, DC. A summary of 
the comments and a comment analysis .. 
are also available for inspection and 
copying, for a fee, in the Public 
Document Room. 

The comments received have been · 
carefully reviewed and evaluated during 
preparation of this final rale."The final 
rule contains revisions to the proposed · 
rule that reflect consideration of these 
commentw. T1re commentel'B generally 
provided many specific comments on all 
aspects of the pl'Oposed amendments. 
The following discussion represents a 
distillation of the more significant 
comments. . . 

Numerous oommeoteni suggested that 
the implementation af the Hydrogen 
Control Rule should be defen-ed until 
the severe BL-cident rnlemaking (see 
above) when applicable research and 
probabilistic riak an11lyBe8 (PRA1) will 
be completed. The Commission agrees. 
with these comment& relative to PWRI 
with large, dry containments. Dry · 
containment designs have.a greater .. 
inhe1ent capability lo accommodate .. 
large quantities of hydrogen because of 
their high design pressure and large 
volume; therefore, for these designs. the 
Commission believes that rulemaking 
with regard to hydrogen control can be 
safely deferred pending completion of 
NRC- and industry-sponsored researoh 
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which includes studying the effect. or 
hydrogen burning at higher 
concentretioo to determine effects on 
equipment survivability. Furthermore. 
with regard to sysleml and componenbl 
that must be able to function dlll'in8 and 
following .hydrogen bunting. the fad that 
TMI-Z was •h11t down and 1111W1tained 
In a shutdown condition indicates that 
such systema and componeabl did 
generally peri'orm their fllDCtioos 
following the bum IM!Dt. In addition. 
design improvements that bawe aeen 
implemented as a result of NRC 

)>directive& have served to reduce the 
likelihood of a degraded core accident. 

With reganl to BWR9 with Mark m 
containments end PWRs with ioe 
condenser containments. the 
Commission believes that these 
containments can safety accommodate 
the burning in • single event of Che 
hydrogen ~ about• %5 percent metal
water reaction. 1 However, since the 
TMl-2 accident aho~ that 11 45--50 
percent metal-water reaction waa 
possible, the Commission believes that 
it is necessary to euhanoe the hydrogen 
control capability for reactors with these 
types of amtainmenta and that new 
regulations are reqmired to ensure that 
the proper design features are 
incorporated. Adoption of the final rule 
will also formalize Commission 
regulatory decisiom am-ently being 
applied on a caee-by-case basis in 
individual licensing proceedings and 
will provide the needed basis for 
regulatocy actions that cover licensing 
and continued operation of the affec.ted 
plants. 

Several commenters stated that the 75 
percent metal-water reaction required to 
be assumed for design aud analysis ill 
unreasonably high based on evaluation 
of the TMI-2 accident and analyees of 
recoverable degraded core accidents.• 

1 The &sis for !his belief is contained in Sl!CY 
.. 107, "Prilpaaed ID..,,_ Hyitroses, Cactrol 
Reqlliremmlll b Small Caalaio""'!D-- Febnary 
22, 19811, which i1 available for inspection and 
copyins for a fee et the Commission'• Public 
Document Room at 1717 H Street. N. \\ .. 
Weshinst.., D.C. 

1 See the fu~ tltudies. availabw for 
inspection at lhe Ca11111W11iOD'1 Public Documeut 
Room at 1717 H Street, NW, We1hington. D.C. Also 
NUREG end NUREG/CII publica1ione may be 
purchased from tlae NltC/Cl'O Salm Prosnun by 
callinal (301 i 4lla-a53II. 

~ NUREG/CR •2540. 'A Metaod ior 1M Anal,aia m 
Hydrogee ud Steam Relea9.e9 Ill Cool~nl 
Durinj Degraded Core Coorms Accident&." 
Februar, 1082 

NUREG/Oll-1~ "Anat,.111 sf. the Three Mi1e 
Island Accidmt and Al-Im! 8equeDcs." 
January 1980. 

"Repm:t on Hydrogen ContfDI Accident Sc:ellanaa. 
Hydrosen Generation Rale• and F.quipment · 
Requirement,," llff.·t, Jaty 'll!ll2-Subriritted by the 
'BWR/6 MARK Ill Hydrogen Control Owners Group. 

The 75 percent metal-water reaction 
chosen by the Commi!sion is greater 
than that wh!<:h occurred during the 
TMI-Z accident; however. the primary 
intent of~ rule is to require 
containment desigm that can 
accommodat1! accident sequences in 
which hydrogen combustion poses a 
significant threat to containment 
integrity. Consquent1y, the.Commission 
believes it is prudent 'to specify a value 
sufficiently greater than that which was 
estimated to have occurred at TMl-2 so 
that there will be an appropriate margin 

>or ufety. The 
Commission feels confident that the 75 
percent value is representative ·or a 
limiting case degrailed core acciden_t 
(beyond which a core melt is expected 
to occur under all circumstances). 
Finafiy, the Commission sees no 
significant benefit in reducing the metal
water reaction to a level auch as 50 
perr.ent for those plants having Mark III 
and ice condens.er containments since 
the basic desig11 of the heretofore 
chosen igniter system would not change. 

A number of commenters 
recommended that the requirement for a 
hydrogen control system be revised to 
permit licensees the option of 
demonstrating analytically I.hat 
additional hydrogen oootrol systems are 
not necessary because of intrinsic 
debign capabilities that reduce the 
likelihood of hydnJsen generation. 
While it is true that design features to 
reduce hydrogen generation are 
necessary and desirable. the 
Commission still believes that. in order 
to cope with unexpected events, there 
should be a solution to the hydrogen 
issue that involves design features thal 
ensure oontaimnent integrity, even if a 
large amount of hydrogen ill generated. 
Thus, while mea11ures to prevent the 
generation of large amounts of hydrogen 
are necessary and desirable, die 
Commiseion believes that it is also 
necessary, depending upon containment 
design, to provide measures to mitigate 
the effects of large amounts of hydrogen. 

Some commenter& indicated that, 
since the primary function of the 
containment is to prevent' exceseiye 
radiation dose to the public, the rule 
should be modified to preclude the loss 
of containment .function rather than to 
preclude the loss of containment 
intergrity. The Commission appreciates 
the fact that some 011dear plants are 
designed with a multi-building, multi
banier concept that is intended to 
prevent the leadge of l'!ldiation by 
divel'lle methods such as filtering and 
acrubblns mechanisms, -plate-out 

mechanisms, and containment sprays. 
However, the Commission's safety 
philosophy remains the same: namely, 
the containment should be designed to 
remain intact following a recoverable 
degraded core accident in order to 
provide additional assurance that 
excessive radiation will not be released. 
In other words, the Commission 
reaffirms its policy that the prevention 
of excessive radiation dose to the public 
can best be assured by maintaining e 
leak tight containment and that this, in 
tum. can be pro\,_ided by assuring that 
there is structural integrity with margin. · 

Some commenters stated that the 
criterion for containment structural 
integrity is unnecessarily restrictive. 
They stated· that it should not be limited 
to the provisions of 119? ASME Boiler 
end Pressure Vessel Code, but should 
permit the use of other methods such as 
realistic analyses using actual material 
properties. The Commission agrees with 
this comment and has modified the rule 
in this regard. Section 50.44(c)(3)(iv) has 
been changed to indicate that 
"containment structural integrity must 
be demonstrated by use of an analytical 
technique that has been accepted by the 
NRC staff." The rule includes two 
alternative methods as examples but 
does not preclude other methods that 
may be shown to be acceptable to the 
Commission. Finite element analysis 
would be acceptable for use with the 
methods considered. 

It was suggested by some commenters 
that the rule should address only non
inerted, small-volume, low-pressure 

>containments and should npt 
impose requirements for the remaining 
containments since, for these 
containments, it would provide, at best. 
insignificant improvements in safety. 
The Commission agrees for the reasons 
.indicated above; therefore, as indicated· 
previously, it has revised the rule to 
apply only to Mark III BWRs and ice 
condenser PWRs. 

A number of commenter& stated ·that 
the rule ignores those post-TMI 
suggested improvements which have 
been implemented and which reduce the 
likelihood of a degraded core accident. 
In the case of PWRs with large dry 
containments, as discussed above, the 
Commission·believes that the post-TMI 
improvements, along with -the inherent 
strength of the containments, have 
indeed provided sufficient safety to 
permit the .delay of any additional 
rulemaking until completion of ongoing 
research programs. 

It has been recommended that in view 
of the small probaliility of occurrence of 
local detonations as a result of various 
design features, the rule should permit 
licensees the pption of demonstrating 

> that local detonations cannot occur in lieu 
of evaluating the effects oflocaldetonetiona. 
The Commission agrees and has modified 
paragraphs 
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50.44(c)(3)v) and (vi) of the rule 
appropriately. 

Many commenter& indicated that they 
believe the requirement that systems 
and components that can function after 
a hydrogen burn be provided for "safe 
cold shutdown" is unnecessary and is 
inconsistent with the licensing basis for 
most operating plants which requires 
only "safe shutdown". Those 
commenters felt that the safe shutdown 
criterion should not be an issue with 
regard lo hydrogen control, but that it 
should be considered in another forum. 
Because of the fact that a degraded core 
accident is less likely than a design 
basis accident. the Commission agrees 
that the requirement for cold shutdown 
may be overly conservative. The 
licensing basis for most plants is, in fact. 
just safe shutdown. The reference to 
cold shutdown has been deleted from 
the rule: but the Commission notes that 
the issue of safe shutdown versus safe 
cold shutdown has not yet been 
resolved. The issue is expected to. be 
addressed within the context of the 
resolution of Unresolved· Safety Issue 
(USI) A-45, "Shutdown De~y Heat 
Removal Requirements," which is the 
subject of cUITent NRC staff effort. 

Several commenters have suggested 
that the implementation schedules 
should be made more realistic so that 
design changes logically follow after the 
required analyses are completed. The 
Commission agrees. The greatest relief. 

>, of course, has come by defemng 
implementation of the rule forPWRs · 
with large dry containments. However, 
the rule has also been revised to spe'cify 
that each applicant and licensee subject 
to the rule shall propose a schedule, to 
the Commission, for meeting the 
requirements. A final schedule for 
implementing the requirements shall be 
established by the NRC staff either in 
accord with a previously approved > integrated scheduling system or by 
accounting for the relative aafety 
priorities and required licensing actions 
of each case. For those applicants about 
to receive an operating liGense the 
hydrogen control system must be 
installed and operational prior to 
operation of the reE1ctor in excess of 5 
percent power; however, a completed 
final supporting analysis may be 
delayed provided a preliminary analysis 
has been provided ;11nd found acceptable 
by the NRC staff. F:u.rthermore, if the 
NRC staff has previously determined for 
similar plants refer1mced in this 
rulemaking that similar hydrogen 
control systems are acceptable, they 
may, until the preliminary analysis is 
completed, also find the hydrogen 
control system accE1ptable. 

Some commenter& noted that in the 
Supplementary Information 
accompanying the proposed rule it was 
stated that the selection of the hydrogen 
control system should be supported by 
comparative analysis of alternative 
systems to s~ow their relative 
advantages and disadvantages. They 
stated that this guidance is inconsistent 
with Commission practice and is 
unnecessary. They felt that the only 
requirements should be a demonstration 
that the selected system is suitable for 
its intended application. 

The Commission agrees that this 
guidance was inconsistent with 
Commission practice in the case of 
operating reactors and reactors for 
which operating licenses ai:e about to be 
issued in the near-term. In the final rule. 
§ 50.44(c}(3)(vi) has been modified to 
delete the implication that comparative 
analyses are required and to indicate 
that the analysis is intended lo support 
the design of the hydrogen control 
system that is selected. Comparative 
analyses of alternative systems are not 
required. 

Hydrogen Control Systems 
(§ 50.44(c)(3)(iv)] 

As originally proposed, applicants 
and licensees with boiling water reactor 
{BWR) facilities with Mark III type 
containments and pressurized water 
reactor (PWR) facilities with ice 
condenser type containments, for which 
contruction permits were issued prior to 
March 28, 1979, are required to install 
hydrogen control systems capable of 
accommodating an amount of hydrogen 
equivalent to that generated from the 
reaction of 75 percent of the fuel 
cladding (surrounding the active fuel 
region), with water, without loss of 
containment integrity. The particular 
type of hydrogen control system to be 
selected is left to the discretion of the 
applicant or licensee: however, the NRC 
must find it acceptable based upon 
suitable programs of experiment and 
analysis. The design of the selected 
system must be supported by the 
analyses which are to be submitted as 
part of the analyses required under 
§ 50.44(c}(3)(vi). The system that is 

>,proposed and approved must safely 
accommodate large amounts of 
hydrogen, and operation of the system. 
either intentionally or inadvertently. 
must not further aggravate the course of 
an accident or endanger the plant during 
normal operations. As discussed 
previously, the amount of hydrogen lo 
be assumed in the design of the 
hydrogen control system is that amount 
generated when 75 percent cif the fuel 

cladding surrounding the active fuel 
region reacts with water. 

As discussed above, the limited 
method proposed.to demonstrate 
containment structural integrity has 
been expanded. Containment structural 
·integrity may now be demonstrated by 
use of an analytical technique that hes 
been accepted by the NRC staff. For 
example, finite element analysis is one 
acceptable technique for use with the 
methods considered. One of the 
acceptable methods is the use of the 
applicable ASME Boiler and Pressure 
Vessel Code. However, the Commission 
will accept other methods, provided that 
convincing evidence is presented 
regarding their suitability. 

Other changes from the proposed rule 
are the relaxation of the implementation 
schedule to one that has been mutually 
agreed upon by the licensee end the 
NRC staff, end the elimination of the 
word "cold" in the phrase "safe cold 
shutdown." 

Systems and Components 
(§ 50.44(c)(3)(v)] 

At the time the proposed rule was 
issued for comment, the Commission· 
indicated that it was considering a two
step approach to address "qualification" 
(es defined below) of those systems and 
components that must be able to 
function during and after a hydrogen 
bum. For the reasons explained below, 
the Commission did not choose this two
step approach. As the proposed first 
step, there would have been a 
demons.tration that these systems and 
components could "survive" the 
hydrogen b~ and continue to be able 
to perform their safety function. This 
step would not have entailed that these 
systems and components actually be 
qualified pursuant to NRC's 
qualification program. The proposed 
second step would have entailed the 
actual "qualification" of these systems 
and components. The conceptual 
differences between systems and 
components demonstrated to be 
"survivable" and systems and 
components demonstrated to be 
"qualified" were also described. 

The Commission specifically sought 
comments on the use of the two-step 
approach for defining standards, on the 
"survivability" and "qualification" 
approaches themselves, and on 
proposals for implementation schedules. 
There were numerous comments in 
response to this request. The 
overwhelming reaction was that the · 
two-step approach to reaching a 
survivability determination i11 
unwarranted and will unnecessarily 
escalate the costs to industry. Mariy 
commenter& felt that a straightforward 
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survivability approach would be 
appropriate provided reasonable 
guidelines are specified. In view of the 
smaller likelihopd of a degraded core 
accident as compared to a design basis 
accident, which has been reduced 
further by post-TMI improvements, the 
Commission has decided to forego the 
two-step approach previously described. 
The Commission no)V believes, in view 
of the recent issuance of 10 CFR 50.49, 
"Environmental Qualification of 
Electrical.Equipment Important to 
Safety," that there la no significant 
difference between demonstrating 
survivability and demonstrating 
qualification. Paragraph (f) of § 50.49 
describes several methods, one of which 
must be used, for qualifying ele'Ctrical 
equipment important to safety. For 
example, for those licensees which have 

. already demonstrated survivability, as 
described in the Supplementary· 
Information of the notice of proposed 
rulemaking for this rule on hydrogen 
control requirements (46 FR 62281, Dec. 
23, 1981), the qualification methods 
described in paragraph (f)(2) and (f)(4) 
of § 50.49 could be used to show that the 
systems and components ha';e been 
qualified. In this regard, the margins 
considered adequate for a degraded 
core accident are less than those 
considered adequate for a design-basis 
accident" due to the lower probability of 
occurrence of a degraded core accident. 

The Comniission now views 
"qualification" aa the generation and 
maintenance of evidence using tests and 
analyses to assure that systems and 
components will operate on demand to 
~eet system performance requirements. 
In the case of_ a hyfirogen burn . 
environment, this mea·ns that there must 
be.adequate evidence that systems Bild 
components necessary to establish and 
maintain safe shutdown and to maintain 
containment integrity are capable of 
performing their functions during and 
after exposure to the enyironmental
conditions created by the postulated 
accident, including the burning of 
hydrogen. Qualification may _be 
demonstrated in a manner acceptable to 
the Commission using a combi!ied 
approach of analysis and testing. Thus, 
an acceptable thermal analysis would 
have to be pe'rformed for the 
containment in order to determine the 
thermal response of the components 
during a hydrogen burn. This thermal 
response should then be compared to 
the thermal response the components 
had during their qualification testing. 
The licensee should then demonstrate 
that the qualification thermal response 
envelopes the thermal respon~e during a 
hydrogen bum. Selected tests should 
also be performed a.t predicted hydrogen 

bum conditions (or, other tests 
previously performed may be referenced 
if demonstrated to be applicable) to 
reasonably assure the Commission that 
the systems and components are 
qualified to perform their functions 
during and following a hydrogen burn. 
The demonstrations of survivability 
accepted by the staff for Sequoyah and 
McGuire without more testing, analysis 
or documentation are equivalent to 
demonstrations of qualification for a 
hydrogen burn event, and the staff does 
not require any other submittal from the 
licensees. except for the previously 
identified confirmatory items. 

Paragraph 50.44(c)(3)(v) applies to 
those Mark Ill BWRs and ice condenser 
PWRs that do not have an inerted 
containment atmosphere for hydrogen 
control. At present, this includes ~II 
Mark Ill BWRs and ice condener PWRs, 
since no applicant or licensee has as yet 
elected to use the inerting option for 
these plants. The systems and 
components that must be qualified for a 
hydrogen burn are those needed (a) to 
shut down the reactor and bring it to 
and maintain it in a safe shutdown 
condition, and (b) to prevent loss of 
containment integrity. These systems 
and components can be further. 
categorized as follows: 

a. Systeins and components mitigating 
the consequences of the accident; 

b. Systems and components needed 
for maintaining integrity of the 
containment pressure boundary; 

c. Systems and components needed· 
for maintaining the core In a safe 
condition; and 

d. Systems and components needed 
for monitor4tg the course of the 
accident. 

As discussed previously,. these . 
system• and components are described 
as bringing the reactor to "safe 
shutdown" rather than "safe cold 
shutdown." Furthermore, the schedule 
for imptementation has been changed to 
one that has been mutually agreed upon 
by the licensee and the NRC staff. 
Finally, the rule has been revised to 
indicate that the environmental 
conditions to be assumed for a hydrogen 
burn do not have to include the effect of 
local detonations if it is shown to the 
Commission's satisfaction that local 
detonations are unlikely to occur. 

Analyses.[§ 50.44(c)(3)(vi)) 
In the proposed rule, the Commission 

included a description of three different 
approaches concerning the 
supplementary guidance to be provided 
for performing the required analyses for 
the design of the hydrogen control 
system. These were (a) analyses of 

different accident scenarios, (b) 
analyses of a single accident scenario 
with Yariation of key parameters, and 
(c) analyses using an "envelope oi time 
histories of hydrogen and stea~ rel~ase 
rates" to be auppli_ed by the · · · 
Commission. The Commission requested 
comments co11ceming which of t_he 
approache1 was preferred as well as 
s11ggestiona regarding improvements or 
other alternatives. 

Tbere was no preponder~nce of 
comments leaning toward a particular 
approach; however, the first two 
approaches appeared to have greater 
support. Furthermore, many commenters 
felt that there should be flexibility In the 
approach to be used in the selection of 
the accident scenarios. It was also 
suggested that the.accident scenarios 
should be considered ln order of 
importance using PRA techniques. 

Based on the comments received and 
in consideration of the improved 

, calculational data base now avaitable. 
the Commission ha, decided to adopt 
the second approach; applicants and 
liceaeees need not use the farst or third 
approaches. 

In the selected approach, a base 
sequence will be identified by the 
licensee or applicant based on the 
hydrogen threat to containment 
integrity. Key aspects of this 1equence 
should then be parametrically varied by 
the licensee or applicant in determining 
the acceptebility of the containment . 
response. Thia will provide a wider 
range of parameters than that of the 
selected base sequence alone. The 
acceptability of the analyses used in this 
approach depends on the selection and 
range of the parameters btuJ18 varied-. A 
range must be chosen which includes 
the effects of recovery from the 
dpgraded condition. It is expected that 
each applicant or licensee will review 
its analytical approach with the NRC 
staff and arrive at a mutually agreeable 
method for performing the analyses. 

As an example, in the recent 
Sequoyah case •, the applicant based ill 
initial analysis on an accident sequence 
involving a small break LOCA followed 
by loss of ECCS (~DJ, with a typical · 
average hydrogen release rate of about 
20 pounds per minute, which the NRC 
staff considered to be representative of 
the accident. However, aeveral concerna 
remained open. Among these were the 
· possibilities that: (1) Other scenarios 
might present schedules of steam and 

• NUREG--0011. Supplement No. ii. ''Safety 
Evaluation Report lelated lo the Ope~aUon of 
Sequoyah Nuclaar"PlaaL Uaita 1 and 2," NovU1bar 
1982. Available For mapeclion al the Commiselon'• 
Public Document fltoom at 17'1.7 H StreeL NW., 
Washi113ton, D.C. 
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hydrogen release not covered by the 
analysis chosen; i[2) steam inerting might 
occur at some time during the sequence 
allowing large coincentrations of 
hydrogen to develop; (3) the recovery 
period might produce an exceptionally 
laf8e bu.rst of steam or hydrogen; and (4) 
hydrogen might be released after the 
loss of the ice heat sink. 

· In the Sequoyalli case, the applicant 
br1taderied the sh1dies to include higher 
rates of steam and hydrogen release and 
release after the ice melted. The 
broadened calculations included 
hydrogen release1i rates as high ·BB 6 lb. 
per second under representative steam 
conditions,.with e1nd without ice. It was 
shown that a repr1!sentative selection of 
scenarios would be bounded by the 
broadened releea,e rates. including en 
intermediate break LOCA with loss of 
ECC (SiD), a sma!ll break LOCA with 
loss of containment heat removal (S:iG), 
a transient loss of main feedweter and 
loss of ell AG pov~er [TeR,), end a 
transient loss of main feedweter, loss of 
auxiliary feedweter and loss of the ECC 
(TaLD). The staff ,concluded that the 
coverage of these additional scenarios 
was sufficient to assure that the 
hydrogen associalted with a 
representative grc1up of degraded core 
situations could be managed acceptably 
using the ignition systems. 

As another exaliJlple, in the McGuire 
case ', hydrogen release rates up to 4.3 
lb. per second under representative 
11team conditions ·were considered and 
the 6.iD releases were analyzed with 
and without ice. 1'he results were 
considered acceptable by the staff. 

The staff ha11 ac:cepted ac-powered 
igniters without i-Eiquiring a backup 
power supply in the two examples cited 
above. This judgment was based upon 
the stafrs perception that the 
Incremental risk r,~duction associated 
with provision of 1:he igniter system 
backup power sup,ply did not warrant 
the addi\ional cost at these particular 
facifities. Provisio:D of a backup power 
supply is not required by this rule. 

It is apparent that applicants and 
, licensees with cori,ceptually different 
reactors may havEt to address other 
scenarios. The apJ>ropriate details for 
Mark DI BWRs, for example, are 
ClllTIHltly being worked out through 
Interaction betweim the NRC staff and 
applicants. 

Previously appri>ved generic or 
reference analyse11 may be employed in 
lieu of plant specific anlayse11 where the 

•NU~ZZ. Supplellll?nt No. 7, ''Safety 
Evlllualion Report Rai&lied 1G Oparelkm of McGuire 
Nucluar Slatloo Uoila 1 and 2." Mey 11183. Avalwble 
for lnnpeclloo et !he Commlsalon'I Public Documenl 
R- ilt 1717 H Street, !f'IW, Washington. D.C. 

generic analyses can be shown to bl! 
applicable. It is believed that the 
adoption of the above approach will 
eliminate the need for repetitive 
calculation oflccident scenarios. 

Dissenting View• of Commis1111ioner 
A111elstine 

I vute to approve publication of the 
Commission's final hydrogen control 
rule on December 10, 1984, and I 
continue to support the version of the 
rule that was approved unanimously by 
the Commission on that date. However, 
I eannot support the Commission's final 
rule being published today because of a > significant substantive change In the rule 
that was made by my colleagues at the 
eleventh hour. 

The change adopted by the 
Commission majority adds the following 
new sentence to the implementation 
provisions of§ 50.44(c)(3)(vii)(B) of the 
rule: 

However, the record in this rulemaking 
shows that such preliminary analyses are not 
necessary for a staff determination that e 
plant in safe to operate at full power if the 
staff has determined for llimiler plants. 
referenced in this notice of rulemaking, thal 
•!miler syatemu provide a sati11factory basis 
for a decision to support operation at full 
power until the preliminary analyses have 
been completed. 

Under this provision, so long as the 
license applicant's plant is similar to the 
Sequoyah and McGuire plants (the two 
ice condeneer pressurized water reactor 
plants referenced in this notice of 
rulemaking witJi staff-approved 
hydrogen control systems) and uses a 
hydrogen control system similar to the 
igniter systems used in those two plants. 
the applicant need not submit, and the 
NRC staff need not approve, a 
preliminary analysis of the adequacy of 
the hydrogen control system prior to the 
full-power operation of the plant. The 
practical effect of this new sentence is 
to deny intervenor& in some nuclear 
powerplant operating license 
proceedings the opportunity for a 
hearing on the adequacy of the hydrogen 
control measUTes and· analyses 
supporting interim operation of these 
plants. The. immediate purpose of this 
change io ti> bolster the Commission's 
litigation position c:onceming the 
handling of hydrogen control issues in 
one such proceeding-the operating 
licenR proceeding for the Catawba 
plant-the only plant to which this 
sentence appears to apply. 

There are two problems with the 
>,commission. majority's actions that 

lead me to disapprove the revised rule. 
First, members of the public were not 
afforded a fair opportunity to comment 

on the option of using the Commission's 
final hydrogen control rule as means to 
eliminate the opportunity to litig"te the·' 
adequacy of hydrogen control systems· 
and analyses in individual nuclear · 
powerplant operating license 
proceedings. The Commission's 
proposed rule published for comment on 
December 23, 1981 would not have · · 
affected the opportunity of intervenor& ' 
to obtain a hearing on the· adequacy of · · 
hydrogen control systems and analyses· 
to support interim plant operation, and 
neither the Commission's proposed rule 
nor the accompanying supplementary 
information made any mention of this 
possibility. To the contrary, the 
supplementary information on the 
proposed rule, although stating the , 
Commission's general conclusion that 
there is sufficient information available 
to warrant interim approval of 
deliberate ignition systems for ice 
condenser plants, emphasized the need 
for individual licensees to demonstrate 
certain plant-specific elements, 
including the abil.ity of essential 
equipment to continue to func~on during 
and after u hydrogen bum. Moreover, 
the supplementary Information clearly 
recognized that the adequacy of 
hydrogen control systems for certain 
type11 of plants [those with ice 
condenser and Mark W containments) is 
a significant safety issue affecting full. 
power· operation of these plants. Thus, 
the proposed rule when read together 
with the Commission'11 . . 
contemporaneous practice of allowing . 
case-by-case adjudication of hydrogen 
control issues clearly did not put anyone. 
on notice that the Commission might use 
the rule to prohibit litigation.of this Issue. 
in proceedings. The Commission. then, , 
effectively denied· members of the public· 
the opportunity to comment on this 
significant aspect of the final rule. 

Second, it is inappropriate for the 
Commission to use this rulemaking In an · 
effort to bolster its litigation position In 
the Catawba operating license 
proceeding. The Commission's Interest 
in using this rulemaking proceeding to 
restrict the case-by-case litigation of · 
hydrogen control issues only developed 
after the Commission became aware of 
a potential litigation problem In the 
Catawba operating license proceeding · 
caused by the Licensing Board's refusal· 
to allow intervenor& to litigate the · 
adequancy of the Catawba hydrogen 
control system and analyses supporting 
Interim operation of the plant. The · · 
Commission ie again tailoring a generic 
rulemakinig to solve a case-specific · 
litigation problem. Further, this last
minute effort to provide another basis 
for rejecting the ihtervenor'n hydrogen 
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control contentions in the Catawba case 
is inappropriate and unseemly, and 

. represents still.another example of the 
. Commis!lic,n_'s hostility to public · 
· participants in our licensing . 
proceedings. For the foregoing reasons, I 
~nnot support the revised rule being 
published by the Commission today. 

Apart from these concerns, there are 
two other deficiencie1 ·1n the rmal rule 
that I would have corrected. However, 
these two further deficiencies would not 
have led me to disapprove the rule. First, 
the rule in limited to boiling water 
reactors with Mark m containments and· 
pressurized water reactors with ice 
condenser containments, and fails to 
include pressurized water reactors with 
18J'8e dry containments. For the reasons 
eet forth below, I believe that the 
portions of the rule dealing with 
equipment survivability and 
containment integrity should apply to 
pressurized water reactors with 18J'8e 
dry containments as well. 

This rule establishes a 75 percent 
metal-water reactor level as the prudent 
atandard to be assumed for the desi8Jl 
and analysis of hydrogen control 
aystems that are necessary to ensure no 
undue risk to the public health and 
aafety. A fundamental element in setting 
the 75 percent metal-water reaction limit 
la the assumption that sufficient 
equipment will survive a hydrogen burn 
or detonation to arrest the course of the 
accident and thereby prevent a 
degraded core accident from proceeding 
to an accident involving melting _of the 
reactor core-an· accident that could 
invo1ve the generation of much more 
hydrogen than would be aaeoclated with 
a 75.percent metal-water reaction. In -
addition, the rule adopts 81 a principal 

. objective maintaining Ii leak tight 
containment following a hydrogen burn 
or detonation. 

At ~e same time, the rule reco8Jlfzes 
that a hydrogen burn or detonatio11 In 
the containment could damage 
equipment, cables or penetrations in a 
manner that would impair or eliminat_e 

.. the capability to arrest the accident or 
that would result in the loss of 
containment integrity. For this reason, 
the rule requires in I 50.44[c}(3)(v) that 
licensees for plants covered by the rule 
demonstrate that equipment needed to 
establish and maintain safe 1hutdown 
and to maintain containment integrity 
will survive a hydrogen burn. 

These concems regarding· the 
' 11urvlvability of equipment. cables and 
penetratlon,.following a hydrogen bum 

· apply with equal force to pressurized 
.water reactors with large dry 
containments. The eystema and 
componenta necesury to establish and 

maintain safe shutdown capability and 
containment integrity for reactor designs 
In larg~ dry containments an! essentially 
the same as those systems and 
components in the plants with ice 
condenser contaiments. Similarly, the 
potential for the generation of hydrogen 
from a 75 percent metal-water reaction 
is essentially the same in plants· with · 
lllJ'8e dry and ice condenser . 
containments. In addition; the systems O 

· 

and components in plants with large dry 
containments are at least as susceptible 
to damage from a hydrogen bum 
produced in a 75 percent metal-water 
reaction as are the systems and 
components in plants. with ice condenser 
containments. In fact, given that large 
dry containments will have no required 

. hydrogen control system to cope with 
large quantities of hydrogen, higher 
concentrations of hydrogen can be 
formed in large dry containments before 
a random event l8Ilite11 the hydrogen 
than would be the case for plants with 
ice condenser containments and a 
hydrogen control system:_ Thus, the 
environmental conditions in large.dry · . 
containments could be more challenging 
than those in the plants with ice 
condenser containments. 

For these·reasons, i would have 
applied the equipment survivability and 
containment integrity provisions of · 
I 50.44[c)(3)(v) to pressurized water · 
reactors with large dry containments as 
well. Additional research may well be 
useful in confirming the accuracy of 
licensees' analyses on equipment 
survivability and containment 
penetration performance, but this 
ongoing research should not eerve as an 
excuse for delaying the imposition of the 
equipment survivability and , · · 
containment integrity requirements of 

· the rule for plants with large dry 
containments. 

Second, I would have revised the rule 
to specify that the hydrogen ccntrol 
systeros required by the rule be 
automatically.initiated based upon plant 
parameters deemed acceptable by the 
NRC staff.' This change would have 
eliminated the need to rely oq operator 
action to activate the hydroj!en control 
system. · · · 

Chairman Palladino'a Statement on 
HydrogenControlRulemaking 

I have the following comments 
regarding the dissenting views of · 
Commissioner Asselstine: · 

Notice of Proposed Rulemaking 

One of the purposes of rulemaking is 
to address and resolve Issues so that ( 
they are not the subject of litigation lfll · 

particular licensing cases unlesa the·: 
final rule providea for that result. 
· With respect to the hydrogen con~l · 

rule, the Commission stated In ~e: . ., -.-··· 
Notice ef Proposed Rulemaking, "The 
Commission concludes, based on -.. 
available information, that the issues 
are sufficiently resolved to warrant . 
interim approval of deliberate ignition 
systems for ice condenser. plenta.'!°The 
rulemaking notice also made reference 
·,o the deliberate ignition systems. 
installed at the Sequoyah and McGuire 
plants. ·. · .· . · 

Regarding the Catawba operating 
license proceeding, the intervenors were 
placed on actual notice on-at least two 
occasiol)s of the hydrogen control 
rnlemaking. On the first occasion
March 5, 1982-the Licens~ng Board, in 
ruling ori pending petitions for 
intervention, declined to admit 
contentions because the issue they 
addliessed was being consiilered in the 
hydrogen control ruleinaking. The 
second occaaion came on December 1, 
1982 in a second Licensing Board l'UWl8 
on contentions, where the Board stated 
that th11 hydrogen control rulemaking 
directly addressed the intervenors' · 
hydrogen concerns. ';;,~ 

I do not believe that issues which · 
have been addressed in the hydrogen 
contr~lrulemaking should be the subject 
of case-specific litige tion. · · · 

Coverage of the Rule 
Two specific technical concerns 

raised by Commisriion·er Asselstine 
were: (1) the mle fails to include 
pressurized water reactors (PWR's) with· 
large dry containments, and·(2) the·rule 
failed to reqaire that hydrogen control -
systems by automatically initiated: 
These were specifically addressed 
during the rulemaking process. 

The scope of the rule was Hmited to 
include non-inerted boiling water 
reactors (.BWR) ill and ice condenser 
PWR designs_and to specifically exclude 
inerted BWR I and BWR II designs and 
large containment P.Wll designs. . 
Regarding inclusion of large,c;lry PWR · 
containment designs, the need for 
additional regulation is being deferred 

>to the time of thesevereaccident 
rulemaking decision since hydrogen 
control is 11ot considered to be an 
immediate aafety concern. 

Regarding the need for automaUon, 
the advantage, end disadvantages of 
manual vs automatic actuation of the 
distributed l8Jliter systems were 
evaluated Bl part of the rulemaking; and 
manual actuation was concluded to be 
acceptable. 
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'rh9 Commission bes pmpued a · 
regalatory analysis for thu regnlation. 
The analysie exaDlliDn the com mid 
benefit.I of~ rule' a, conaidered by the 
Commiuion. A COll7 of the regulatory 
amilJaia .. ,vallable ror impectian and 
copJins fora fee al the NRC Pablic 
Docament Reom. tl'11 H Street, 'N.W~ 
~.D:C. Slflgle eopie1 of the · ; 
mlpis may lie obtained &am Morton 
R. Flelehma:n. Offic11 of Nuclear 
ReplakH'J Research. U.S. Nuclear 
Regulatory CammiHioa. Waehington, 
D,C. Z055IS. Telephone (301) 4f3:,-7818. 

Papmwork Wcm Ad 
Tlaia ilul rule lm;poaa information 

aollec:tlon requiremmtl. that are' subject 
to the Paperwotk RiMkaction Act of 1980 
(44 u.s.c. 3001. ttt -~-1 Tbue ' 
requirementl were 11pproved by the 
Oflico of Mmapm1mt ud Budget. 
Approtal Number 315CM011, . 

Raplatory F1exlbWty Ad 

1a accon1~ wi1th the Rewwatory 
l'!exibilty Act of l&SO. I U.S.C. 80S{b), 
the Commiuioa:a beieby certifiea that 
tlaia rulti will not, if Jl)l'DIDUlgated. have a 
significant ec:cmomil: impact OD 4 
aubstantial ziwnber of small entitiee. 
'l'2aia Nle affecta oalJ the licen•ins and 
operatioa ol nuc:leu: power planta. The 
CDll!paniel that owm1 then planta do not 
fall within the ICOIJIIII ol the ciefinitioll of 
"Small entiliff" ut forth ID the 
Replatory Flaxibililty Ad. w the Small . 
Buaimu Sim Standarda nt out in . 
regulationa iHaed by the Small Business 
Admia.iatratioa at la CFR Part ut.· Since 
daue companie• an1 dominant in their 
1era:e areu. thia rule doeta not fall 
within the purview elf tae act. 
lat of hl,Jec:ts la Jet CFR Pait 50 

Antitrust, Ca11Bifi1!d infoanation. Fire· 
prevmtion. lncarpcH'IWOD by Referew;e, 
Intergovemmeatal rulationa, Nuclear 
power planta and re11cton. Penalty, · 
Radiation protectiom. Reactor aitina 
c:riteria. and Reporti1111 and rec:oidkee ma reqairementa. p 

!O FR 6667 
Published 2/11/85 

10 CFR Part 50 

Hydrogen Control R,equlremente 

MINCY: Nuclear Rqulatory, 
Comm.i,11ion. 
ACTION: Finni rule; CDffllction. 

IUlalAIIY: In a Fodea,al Regiater 
eumeot published C)D January 25, 1985 
~~ FR 3498), the U.S. Nuclear 
Raagulatory Commiaaion (NRC) amended 
ita resulatiom to imp1rove hydrogen 
control capability for boiling water 
reacton with MARK :m containments 

and for presaurized water reactora with 
lee condenser containmenta. 'l'lm notice 
contained II number of typographical 
enon which are corrected below. 
POii FUlffll!JI INPOIUIATION COWTACT: 
Morton R. Fleishman. Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission. Washington. 
DC 20555, Telephone 301-443-7816. 
IUPPUllaff AIIY INl'OIIMATION: 
Correctiona are made to the following 
pages: 

1. On page-3499, column two; line 15, 
""reduced" ii corrected to read ''reduce". 

z. On page 3499, column two, 
paragraph two of footnote two, line one, 
"NUREG/CR.254o'' ii corrected to·read 
"NUREG/CR-2540". 

3. On page 3499, column three, line 15, 
'lhe aentence which reads ~e · 
Commission feels confident that there 
will be an appropriate margin of safety." 
ii removed. 

4. On page 3500, column one, second 
full paragraph which begins "It WSII 
1ugested by some coinmentera ••• ", 
line four after the first word · 
"containmenta", add "and should not 
impose requirements for the remainfn8 
containments" before the word "since". 

S. On. page 3500,· column one. last 
paragraph. .tine •ix. after the word 
"detonatiom", add '"cannot occur in lieu 
of evaluating the effecta of local 
detonationa." 

6. On page 3500. column two, 1econd 
full paragraph which begim "Several 
commenten have ••• ", liue seven. 
"deferiq" Is corrected to read . 
"deferrin&" and in the same paragraph 
oa-line 18, "intergrated" ii corrected to 
read "integrated". 

'I, On page 3500. column three. 11 llnes 
from the bottom of the column. the word 
"safety" 11 corrected to read "safely". 

& On pase 3502. column three, line 
nine of Commiaaioner Aeselatine'1 •. 
Dissenting Views. the word "W11tantive" 
Is corrected to read '"substantive". 

I. On page 3502, colll!llD three, foar 
lines from the bottom ol the column.. the 
word "Commiuion'1" Is corrected to·· 
read "Commlufon". 

10. On pap 3SOI. col11JDD one, 11 llnes 
hm the bottoa of the column, the word 
"Mveu" Is cmrected to read '"aevere". 

11. On page SSOI. column two. line six 
of the IJat. of Subjects, add "and 
recordbeping'' afm the word 
'"Reporting" and before the word 
"requirementa". 

PART 50-(CORRECTED] 

I 50.M [Corred8cf] 
lZ. On page 3505, column two, line 13 

of I S0.4"(c)(3)(v)(A), the word 
'"maintian" ta corrected to read 
"mamtam". 

13, On pap 3505. column two, line 
five of I 50M(cK3)(vi)(B)(1), the word 
'"metalwater" II corrected to read 
'"metal-water''. 

. 14, On page 3505, column ~e. line 11 
of I S0.44(c)(3)(vi)(B)(5l(J1, the word 
°'Section" ia corrected to read "aection". 

15. On page 3505. column three; lion 
two and three ol I so.44(c)(3J(viiJ(B), the 
worda "the effective date of thia 
section" are replaced by "February 25. 
1985", 

· Dated at W~on. .DC. thil 5th day of 
Femau, 19115. . . : , : '. . , 

For the Nuclear Regulatory Commiuion. 
Saamal J. QDk, 
S«:ret.ary of !MJ Coauniuion. 

)>so FR 18852 
Published 5/3/85 
l:ffective 10/12/84 · 

Elimination of Review of Financial· 
Qualifications of Electric Utilities in 
Operating license Review and 
Hearings for Nuclear Power Plants; · 
Correction 

· . See Part 2 Statements of Consideration 

)>&OFR 1~23 
Published 5/8/85 
Effective 5/8i8s 

10 CFR Part SO 

Emergency Planning and. 
Prepa_rednesa 

AGINCY: Nuclear Regulatory 
CommiHion. 
ACTION: Final rule. 

SUMMARY: In response to Q decision by 
the United States. Court of Appeals for 
the District of Columbia Circuit, the 
Nuclear Regulatory Commission is 
revisins its emergency planning and 
preparedness regulations for nuclear 
power reactors. The decision requires 
that the NRC remove the provision 
stating that emergency preparednesa 
exercises are not required for any initial 
licensing decision. 
EFFECTIVI DAT!: May 8. 1985. 

FOIi FUWTHER INFORMAnoN CONTACT: 
Theresa W. Hajost. Attomey, Office of 
the General Counsel. U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555; Telephone: (202) ~1493. 

SUPPLEMl!NTARY INFORMATION: In Union 
of Concerned Scientists v. NRC. 735 F.2d 
1437 (D.C. Cir. 1984). the U.S. Court of 
Appeals for the District of Columbia 
Circuit vacated the NRC'i 1982 
amendment (47 FR 30232. July 13, 1982) 
to its emergency plaMing and 
preparednesa regulations, 10 CFR 
S0,47(a)(2) (1984), which stated that 
emergency preparedness exercises were 
part of the operational inspection 
process and tbUJ were not required for 
any initial licensing hearing or decision. 
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The court held that "Congress did not 
srant the Commission discretion to 
remove so material an issue as the 
results of off site emergency 
preparedness from reqauired section 
189(a) hearings." 735 F. 2d at 1451. On 
January 7,·1985, the Supreme Court 
denied a petition for certiorari filed by 
several Utility-lntervenors in the case. 

: ·and on -January 30. 1985. the Court of 
Appeals formally vacated the 1982 · 
amendment. · · 

The basic effect of the·court's decision 
and of the rule change which follows is 
that the results of pre-licensing ' ' 
emergency preparedness exercises may 

. be subject to litigation before the 
· Licensing Board. The revision does not 
change the general predictive nature of 
the Commission's findings on emergency 
planning and preparedness issues. 

Because the'D.C. Circuit held that the 
Commission did not have the statutory 
authority to promulgate the 1982 
~endment. it is unnecessary to pro,dde 
notice and an opportunity to comment 
on thii revision. which should be viewed 
H an outgrowth of the 1982 rulemaking 
proceeding. For the same reason the 
Commissio~ finds good cause for 
in.eking the revision effective on 
publication in the Federal Register. The. 
revision ill an administrative change to .. 
conform the text of 10 CFR S0.47{a}(2) to 
the result in the case; .. 

The court specifically focused on. the 
last sentence added to 10 CFR . 
S0.47(al{2) by the 1982 Amendment. 
~us. this sentence 111 being deleted from 
10 CFR so .. 47(a)(2). 

Paperwork Reduction Act Statement 
This revised rule contains no .. 

infonnation coliection reuirements. and . 
therefore is not ·subject to the · · 
requireµients of the Paperwork 
Reduction Act ~f 1980 (44 U.S.C. 3501 et 
seq.). . . . 

J?n,iromnental Impact: Categorical 
Exclusion· 

· The NRC has detennined that this 
revised regulation is the type of action 
described in categorical exclusion 10 
CFR 51.22{i::)(3). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has'been 
prepared for this revised regulation. 
Moreover. when promulgating the 
original emergency plaMing and . 
preparedness regulations in 1980, the 
NRC prepared a~ ''En,rironmeiltal 
A111essmenf for Final Changes to 10 CFR 
Pait SO and Appendix E of 10 CFR Part 
50, Emergency Planning Requirements 
for Nuclear Power Plants" (NUREG-
0685. June 1980). arid concluded that 
under the criteria of 10 CFR Part 51 an 
environmental impact statement was 
not required for the Commission's, 

emergency planning and preparedness 
regulations, which included 10 CFR 
50.47(a)(2) as hereby revised. 

I.lat of Subjects in 10 CFR Part Z 

Antitrust, Classified infonnation. Fire 
prevention, Incorporation by reference. 
Intergovernmental relations, Nuclear. 
power plants and reactors, Penalty, 
Radiation protection. Reactor siting 
criteria. Reporting and recordkeeping 
requirements. 

For ihe reasons set out in the 
.preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974. 
as amended. and section 553 of Title 5 of 
the United States Code, the NRC is 
adopting the following re\'isions to 10 
CFRPart SO, . 

>so FR 29937 
Published 7/23/85 
Effective. 7 /23/85 

10CFRPut50 

Analyal• of Potential Preaurlzed 
Tllennal Shade Eventa · 

ACIJICT: Nuclear Regulatory 
Commission. . 
ACTION: Final rule. 

IUMMAIIY': The Nucle11r Regnlatory · 
Commfs9ion (NRC) ls amending its 
regulath,ns for light water nuclear 
power plant, to: (1) Establish a 
acreening criterion related to the · 

.. fracture .resi1tance of pressurized water 
reactor (PWR) ve11ell during 
pressurized therm&l 1hock (PTS) events: 
(2) require analy1es and echedule for 
Implementation of D111 reduction · 
program, that are reasonably 
practicable to avoid exceeding the 
•c:reenins criterion; and (3) require 
deteiled 1afety evaluationa to be 
performed before plant operation 
beyond the IC1"8ening criterion will be 

·· comidered. These amendmenu are 
Intended to produce an improvement in 
the aafety of PWR vecaels by Identifying 
those corrective actiona that may be 

· required·to prevent or mitigate potential 
PTS events. 
IPFICTIYI DAT!: July 23, 1985. 
POii Ann'HIII INl'OIIMA110N CONTACT: 
Roy Wooda. Diviaion of Safety 
Technology, Office ofNuclear Reactor · 
Regulation. U.S. Nuclear Regulatory 
Commisiio~ Washington, DC 20555, 
Telephone: 301-4924714, 
SUP,UIIINTAJIY INFOIIMATIOtC • 

Backpvund 
Tramienll and accidenll can be 

po1tulated to occur in pressurized water 
nacton (PWRs) that result in eevere 

overcooling (thermal shock) of the 
reactor vesaeL concurrent with high· 
pressure. In these presaurized thermal 
lhock (Pl'S) events, rapid cooling of tha 
reactor veasel internal surface causes a 
temperature distribution across the 
reactor vessel wall. This temperature 
distribution produces a thermal stress 
on the reactor vessel with a maximum : 
tensile stress at the inside surface of the 
ve11eL The magnitude of the thermal 
1tre111 varies with the rate·of change of 
temperature. and with time during the 
transient. and its effect is compounded 
by coincident pressure stresses. 

Severe reactor system overcooling 
events with pressurization of the reactor 
vessel {PTS events) are postulated to 
result from a variety of causes. These 
include system transients. some of 
which are initiated by instrumentation 
and control system malfunctions . 
(including stuck open valves in either 
the primary or secondary system), and 
postulated accidents such as small 
break loss-of-coolant accidents. main 
1team line breaks, and feedwater line . 
breaks. 

As long as the fracture resistance of 
the reactor vessel material i1 relatively, 
high, these events are not expected to 
caun vessel failure. However, the 
fracture resistance of the reactor veS11el 
material decreases with the integrated 
exposure to fast neutrons during the·Jire 
of a nuclear power planL The rate of 
decrease 11 depe_ndent on the chemical 
compo1ition of the ve11el wall and weld 
materiala. H the fracture resistance of 
the vessel has been reduced sufficiently 
by neutron Irradiation. severe PTS 
events could cauee small flaws that · 
might exist near the Inner surface to· 
propagate into the vessel wall. The 
aS11umed Initial flaw might be enlarged 
Into a crack through the vessel wall of 
1ufficient extent to threaten veasel 
integrity and, therefore. core cooling · 
capability. 

The toughness 1iete of reactor vessel 
material, can be characterized by a 
"reference temperature for nil ductility 
transition" (RTXDT). At normal operating 
temperatures, veuel material, are quite 
tough and resistant to crack 
propagation. A1 the temperature .. · 
decreasea. the metal gradually loses 
toughneH over e temperature range of 
about 100 "F. RTKDT LI a measure of the 
temperature range et which this 
toughne&1 transition occurs. Its value 
depends on the specific material in the 
vessel wall and the integrated neutron 
irradiation received by the vessel. These 
effects are determined by destructive 
teats of material specimens. 
Correlation,, baaed on tests of 
Irradiated 1pecimens, have been 
developed to calculate the 1hift in RT NDr 

ao a function of neutron fluence for 
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varioua material cc1mpo11itiona. The 
value of RT NDT at a given time in a 
ve11e1'1 life i1 uaedl in fracture 
mechanica calculaUone to determine 
whether a111umed 11re-exi1ting flaws 
would propagate lll'hen the veesel ii 
subjected to overcc,oling events. 

The PI'S l11ue la a concern only for 
PWRt. Boiling wat1!r reactors (BWRs) 
operate with a large portion of water 
inventory ineide th111 preaaure vessel at 
Nturated condiUoz:1.1. Any 11udden 
cooling will condl!ll1.1e· steam and result 
In a preasure decreaae. Simultaneous 
condltion1 of high 11re11ure and low 
temperature are co111sidered to be 
Improbable. Moat EIWRs al10 receive 
lower integrated fa.it neutron flux at the 
,veaael inner wall. ri!aulting in smaller 
RTNDr 1hifts. BWRt are designed with a 
thinner-walled vesueL resulting in lower 
thermal 1treu inteu,ities for postulated 
crack,. 

On the basi1 of 11tudies of severe 
overicooling events that have occurred. 
generic calculationo of postulated PTS 
eventa that could 0t:cur, and veaael 
integrity calculations. the NRC staff baa 
concluded that a va~ue of RT NDT' can be 
aelected 10 that the ris,k from PTS evenlt 
for reactor v11111el1 with smaller RT'""' 
valuea 11 acceptabl1!. (The risk for 
vessel, with higher values of RTHDT 
might alao be 1howi11 to be acceptable. 
but the demonatration would require 
detailed plant-specific evaluation. and 
po11ibly modification, to existing 
equipment. 1y11tem1, and procedure,.) 
The 1taff recomme11.ded that a value for 
RT IIIDT be established III a screening 
criterion that would. detennine the need 
for. and timing of, fllrther plant-specific 
evaluations. 

The 1taff'1 approuch to 11election of 
the RT !IDT screening criterion ii 
detcribed in detail in SECY-82-465. 1 Jn 
awnmary, the approach w111 to uae a 
deterministic fractwl'e mechanica 
algorithm to calculate the value of RTNDT 
for which asaumed 1,re-exilting flaw, in 
the reactor vusel would be predicted to 
Initiate (grow deeper into the ve111el 
wall) a11wning 0"1lrrence of one of the 
aevere overcooling ervent, that have 
been experienced In U.S. PWR,. These 
.. critical" valuen of llT NDr were l'llllated 
to the expected freq,11ency of the 
experienced aevere 1t>vercoolins events 
baaed on a limited data baae, consl1tlng 
of eight eventa in 354> reactor-years. 

In addition. the 1t11ff con,ldered a 
wide 1pectrum of po,tulated overcooling 

'IIT-dtc:naNI with depth from the inllde 
llarfact of an lmdlated V11tael'1 wait Thi, dtcn1n 
II 1cco1111ted fot ill -1 lntqnty 111&!YM9. Ila 
aed Ill 11111 docwnent IIICI In tile ICNlnllll criteria. 
RT- 11 Iba p11k value 111 the l111lde 1urf1ca of 1111 
ftlNL. 

1Copiel ol 11111 dOCWD1nt 11'9 1nl11bl1 fot public: 
IMpec:tlon ind c:opytna 1t tb1 Public: Document 
Room 111717 H Sltfft. NW, Walhlftl1on. DC 20Sa6. 

events that could occur. These events 
were grouped into categories, estimates 
were made of their expected frequency, 
and 1tylized characterizations of the 
temper~ture and pressure time-histories 
were developed for each event category. 
The estimates presented in detail in 
SECY-82-485 are based on a generic 
etudy of Westinghouse-designed PWR 
1ystems. and are coneidered also to be 
generally l'lllpresentative of PWR 
1ystems designed by Combu,tion 
Engineering. Because then are some 
1lgnificant difference, between those 
designs and PWRe designed by Babcock 
a Wilcox that affect the characteristics 
and eatimated frequencies of PTS 
eventa. information wa, also developed 
for the Babcock & Wilcox designs. This 
information 11 described in detail in 
Enclosure C to SECY-83-288 Uuly 15, 
1983)1• It wa, concluded that the PTS 
risk for B&W plant, la not 11ignificantly 
different from that of other PWRs. A 
probabilistic treatment of the fracture 
mechanics calculation, was developed 
to gain insight Into the 1en11itivity of the 
fracture mechanica calculations to 
uncertaintiea in the nriou1 input 
parameters. By combining the eatimated 
frequencies of poatu.18.ted event, with 
the probabilistic fraeture mechanica 
reaulta, IOffle estimatea of the 
probability of vnael failure resulting 
from PTS evea.t, wel'III developed. These 
estimatea were ueed by the ,taff to 
better understand the residual riaka 
inherent In the an of the screenins 
criterion approach for further l!Valutiom 
and resolution of the PTS issue. 

On the ba1i1 of these studies, the NRC 
itaff concluded the PWR reactor 
presaure vesaela with conservatively 
calculated valuea of RT Dr leas than 270 
9F for plate material and axial welds. 
and le11 than 300 "F for circwn!erential 
welds, present an acceptably low risk of 
vessel failure from PTS events. 

Propoted Rule 
OD February 'I, 1984. the Commiuion 

publiahed a p.ropoaed rule la the Federal 
Repter (49 FR '498) that would: (1) 
Eatablilh an RT.,..1creea!ng criterion:. 
(Z) require licenaeea to aubmit preaent · 
and projected valuea of RT IID'i' (3) Nquire 
early analyli1 and implementation of · 
auch fa1t neutron flux reduction 
programa u are reasonably practicable 
to avoid l'!llaching the aaeenini 
cr:lterioa: and (4) require plant-1pecific 
PI'S aafety analyae1 before a plant ii 
within three.calendar years of reachina 
the lcreening criterion. including 
analyae1 of altarnativea to minimize the 
PTS problem. After COD1ideration ol the 
public comments received. the 
Commi11ion baa modified the propoaed 

1Copltt of 1h11 doc:llmut IN 1val11bJ1 for p11blic 
llllpac:tton and C:OP)illl 11 tht Pl&bllc Document 
Room 111717 H Strnt, PIW. W••hlnaton. DC 2DSSS. 

rule 1111 dillCU8eed in the followins 
section. 

Comments on PropollCld Rule 
The Commisaion received twenty-tw~ 

letters commenting OD the proposed rule. 
Copies of those. letters are available for 
public inspection anti copying for e fee 
at the NRC Public Document Room at ., 
1717 H Street, Washington, DC. Fourteen 
letters were from utilities (or from· · 
attomeya repres.enting utilities),•~· 
from PWR N·,1dear Steam Supply 
System manufacturers, .one from an 
architect/ engineering firm. and one from 
11 group representlns the nuclear 
induatry. The remaining three lettera 
were from members of the public, two of 
the three being from the same . 
Individual. Thel'III were a total of 181 
Individual comments~ which are 
discussed by subject below. 

Commis•ion Approval To Exceed 
Screening Criten·on·. 

.Comment: Eleven comment~ agreed 
with the intended use of an RT NDr 

screening criterion to d"ltennine if and · 
when further Mfety analyffl would he. 
reqQired, but expressed concem that by 
requiring Commission approval of these 
enalyaea bef<ft operation beyond the . 
criterion. the propoeed rule in fact · 
established the RT MDT values 11 · 
operating limits. They recommended. 
that the rule should be amended to · 
allow continued operation unlen the 
Commission 11pecifically disapproves the 
required safety analyses. 

Rst1pOnse: The Commission affirma · 
that the purpose of the PTS 1creening 
criterion 11 to determine whether end· 
when further plant-opecific safety 
analyse, are required. It, acceptability 
f~r that purp01e i, baaed on the · . 
Commission', judgment that the generic 
PTS studies already performed by the ·· 
indu1try and the NRC 11taff provide · 
reaaonable aesurance that operation of 
PWR pretlllr9 veHela with .RT11Df vahtet 
below the screening criterion don not 
result In undue riak to the public health 
and safety because of the potential for .. 
PTS eventa. However, the existing . 
pneric 1tudie1 do not in themselvea . . 
provide thia 111aurance for operation of 
individual pre1aure veuet, with hisher 
RT MDr values, I.e., with lower fracture . · 
re1iltance. The Commission has · 
CODcluded that detailed plant-1peciflc .. · 
analyae, 81'111 required to provide thi, ', 
auurance. For those ca11ea (expected .to 
be relatively few) where Ucenseea ·· 
determine that the screen.mg criterion. 
will be exceeded before the end of the 
desired 1ervice life of the veaael, and 
who nevertheleu wish to continue · 
operation. the llcenaet!1 clearly bave a 
respomibility to provide the necesaary · 
basi1 for seauring the protection of the 
publlc health and aafety prior to · · 
operation beyond the ,crHning 
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criterion. The Commission's 
responsibility ia to review the licensee's 
aubmittal11 and reach a decision on 
whether continued operation is 
acceptable. The Commlasion recognizes 
that a timely decision on its part la , 
essential to avoid placing an unfair and 
unacceptable economic penalty on the 
llcenaee, but baa concluded that the 
requirement for prior Commission 
approval in the proposed rule is 
appropriate and consistent with ita 
statutory responsibilities. 

Comment: Eight commenters also 
recommended that if the required safety 
analysis are not accepted by the 
Commission, then the proposed rule 
requirement that any further request 
must be baaed on "modifications to 
equipment, systems and operation of the 
facility in addition to those previously 
proposed . . .," should be changed so 
that re-analyses based upon better 
methods or new information would also 
be acceptable. 

Respomse: The Commission agrees 
that further analyses based upon better 
methods or new information should be 
an allowable altematiY1! if the original 
required 9afety analyses were not 
approved by the Commi1111ion. The final 
rule (I S0.81{b){6)) bas bt!1ffl changed to 
reflect this alternative. 

Reference Temperature Definition cind 
Calcuiational Method 

Comment: Nine of the commenters 
noted that since the proposed rule 
prescribes a specific conservative 
method for calculation of RT 1111'1' for use 
as a screening criterion, there ia a 
potential inconsistency with the tenn 
RTlfD'I' as used elsewhere {e.g .. in the 
ASME Code and in Appendix G to 10 
CFR Part SO). The commenters 
recommended that RT IIIJT be defined the 
same as In these other documents, or 
that the results of the prescribed 
calculation (for purposes of the PTS 
rule) be given a different deeignation. 

&sponse: The final rule haa been 
changed to define the reference 
temperature used for comparison with 
the tcreening criterion, and calculated 
u prescribed by I S0.61(h) of the rule 
u '"reference temperature for 
pressurized thennal shock" (RT ml 

Comment: The commenters also 
recommended that the values for copper 
and nickel content and fluence in 
Equations 1 and 2 of I 50.61{bJ be 
described n "best estimate" values and 
that the "Margin" tenn to be added to 
Equations 1 and % be defined aa 
covering uncertainties in those 
qumititles as well as the uncertainties in 
initial RT NllT value and in the 
calculational procedure for RT rrs· 

Response: This change has been made 
in the final rule. 

Comment: One of the commenters 

requeatec;I that the definition of "Reactor 
Vessel Beltline" in the proposed rule be 
made the same as that given in 
Appendix G to 10 CFR Part 50. 

Response: The Commission notes that 
the definition is the same as that given 
in the latest revision of Appendix G that 
was published in the Federal Register 
May 27, 1983 (48 FR 24008). 

Usa of Other Reference Temperature 
Correlations and ProbabJ1istic Fracture 
Mechanics ~ 

Comment: Nine commenters 
responded that the rule should clearly 
state that alternative means of 
calculating RTMDT {other than those 
specified in the rule) are acceptable for 
use in the analyses required by the rule 
to show accept.ability of operation 
above the screening criterion values. 
One commenter requested that use of 
aurveillance data be allowed in 
evaluating the reference temperature. 

Seven commenters requested that it 
ahould also be made clear within the 
rule that the uae of probabilistic fracture 
mechanics (PFM) techniques are 
acceptable in establishing PTS-related 
risk when performing these analyses. 
Five commenters also suggested that it 
1hould be acceptable to use other RT NDT 

(now called RTrrs) correlations to show 
that a plant 11 below the RTrn screening 
cr.iterion and hence that no analyses are 
required. . 

Response: The Commission clearly 
Intends that licensees be free to provide 
any information relevant in performing 
the rule-required analyses to justify 
continued operation of the plant. This 
includes other RTICDI' correlations, 
1urveillance data, and PFM techniques. 
The wording of the rule in paragraph 
S0.81(b)(4) Has been changed to reflect 
this intenL . 

However, the final rule does not 
permit u1e of other RTPTI correlations or 
aurveillance data In detennining 
whether or not a reactor vessel exceeds 
the acreening criterion. The screening 
criterion waa aelected taking many 
ancertaintiea into accounL Including the 
perceived conservatism of the 
pre1cribed method for calculating RT ns-

Reporting of Chonges in Reference 
Temperature Projections 

Comment· Three commenters 
responded that the requirement to report 
new projected values of Reference 
Temperature when aignifican1 changes 
occur 11 unnecessary. They believe that 
the reporting requirements of Appendix 
G to 10 CFR Part SO are adequate. One 
commenter 1uggested requiring re
reporting only if the changes would 
Indicate that the 1creening RTrn would 
be exceeded before the expiration of the 
operating licen1e. 

Response: The CommiHion must be-

Informed early of any trends in RT rn 
changes, to allow adequate time for any 
necessary actions leadintl to 
implementation of corrective actions at 
any planL Therefore, the Commission 
continues to believe that the reporting 
requirement as written in the proposed 
rule ie necessary, and has not changed 
the reporting requirement In the final 
rule. 

Altemativn to Flux Reduction 

Comment: Sixteen commenters 
responded thaL for those plants 
projected to exceed the screening 
criterion. the bias toward flux reduction 
as the "preferred" corrective action 
should be eliminated, and that other 
options should be allowed. including 
early analyses to fuatify actiom11 other 
than flux reductiona. 

Response: The rule does not preclude 
options other than flux reduction 
measures. The Implementation schedule 
for flux reduction optiom may include 
consideration of other option, proposed 
by the licensee provided those other 
optiom are thoroughly f u1tified by the 
licensee on a time schedule that will 
allow Commission review and 
acceptance before the l!fncacy of flux · 
reduction is precluded by the passage of 
time. 

Guidance of Plant.Specific Analysis 
Comment: Thirteen commenters 

responded that the guidance and 
acceptance criteria for the analyses 
required by the rule should be provided 
with the rule, or the rule should be 
delayed until they can be provided. 

Response: The Commission believes 
that the rule addre11es an Important 
safety issue and should be promulgated 
without delay. The development of the 
guidance and acceptance criteria 
involves performance by the staff and 
its contractors of analyses of the type to 
be required later from eofl}e licensees. 
The performance of the analyses 
require, several sequential atepa which 
caMot be 1ignificantly shortened, and 
the insights to be gained from these 
analyses are necessary before the staff 
can draft Its guidance. Therefore, the 
Commission believes that the best 
course of action Is to promulgate the role 
now and provide the guidance and 
acceptance criteria in late 1985 or early 
1986. Thia will be at least a decade 
before any licensee will need to begin 
performing the analyses for submittal 
three years before exceeding the RT,,.. 
criteria. based on the Commission's 
cummt understanding of the flux levels 
at all PWRa. In order to avoid difficulty 
for &ny licensee where thi1 expectation 
11 not fulfilled. the Commiaaion ha1 
changed the final rule to require 
licenseen to submit the required 
analyses three years before the plant 19 
projected to exceed the screening 



PART 50 • STATEMENTS OF CONSIDERATION 

criterion. or one year after i11uance of 
the suidance and acceptance criteria, 
whichever in later. 

If a licensee elect• to perfonn 
analyses to justify altematives to flux 
reduction prior to issuance of the final 
pidance and· acceptiince criteria, the 
1taff will provide on 1i'1!quest its best 
current judgement of what analyses are 
likely to be acceptablle and what level of 
Afety will be required. 

Timing of Required 'i''/ant:Specific 
Analyse• ' .. 

The Commission btvfted public 
comments regarding ,whether the 
detailed analy1ea 1he1uld be required 
five yeara prior to ex1:eeding the 
ec:reening criterion. iristead of the three 
yeBl"I In the proposed rule. 

Comment: Eleven c:ommentera. 
responded with ten of the eleven 1tating 
that three yeBl"I ill pn!ferable. The 
eleventh comment lltated that a five 
year requirement wo1~d be Ulleful to the 
extent that it would l,ead to earlier 
Commission reaction and a longer lead 
time for implementation, but also noted 
that "unlesa the NRC reaction ill timely, 
the advantage will b11 lost." 

llesponse: The Co11ami111ion believes 
that three years allo,"s adequate time 
for review and imple1mentation of any 
necealAI')' corrective actions. Therefore. 
the three year requiniment has been 
retained in the final rule. 

Necessity of PTS RuJ'e 
Comment: One conunenter rellponded 

that the rule la.not necessary and that its 
purpose could be accomplished with a 
pneric letter or planlt-specific action. 
1ince the lead plants have already been 
identified. 

Respon,e: The Coriunission evaluated 
altemativell to rulem1lking prior to 
publication of the prc,posed rule. Plant-
1pecific information is needed to 
determine whether or not corrective 
action, are needed, h1 1ufficient time to 
allow implementation before PTS ri1k 
exceeda acceptable l1,vel1. The 
tommisston beUevn a rule 11 the 
appropriate mean1 ta, accomplish the 
above for all plants tlilat may require 
action. 

Adequacy of Bases fc,r Proposed Rule 
Comments were received from two 

Individuals that exp~eased general 
concerns regarding the Commission's 
b1111e1 for the proposeid rule. These 
Individuals' various c:ontenlions are 
briefly noted below with_ the 
Commission'• resporu1e. 

Comments: 
(1) Flux measurem1!nt1 and/or 

calculatfon11 are unce,rtain. 
(2) Baals and a111w:11ptions of PTS rule 

are incorrect. 
(3) There are other causes of 

embrittlement that are not considered 
by the PTS rule. 

(4) Coupons used to monitor vessel 
1teel embrittlement are not 
representative of the ve111el material. 

(5) PRA techniques are inadequate. 
Response: When the NRC staff 

performed the studies upon which. the 
PTS rule is based, it was recognized that 
there were many uncertainties. involved 
In determination of risk due to PTS. The 
uncertainties were taken into account 
when the acreening criterion was 
selected, allowing a conservative margin 
for safety and lime for implementation 
of identified corrective actions before an 
acceptable level of safety is exceeded. 
The probabilistic risk analysis (PRA) 
and deterministic methods used and 
conclusions reached that risk is 
acceptable for vessels with RT l'Tll below 
the screening criterion are discussed in 
SECY-82-465, SECY_g)-288, and in the 
Federal Register Notice of Proposed 
Rulemaking (February 7, 1984). 

Comment: 
(6) The ability lo detect cracks greater 

than 1:4-inch in depth, and the "leak 
before break" principle. are relied upon 
In the resolution of Unresolved Safety 
Issue A-11, Reactor Vessel Materials 
Toughness. 

Response: This comment is not 
relevant to the bases for the PTS rule 
1ince the ~xistence of a non-detected. 
non-leaking crack was conservatively 
a11umed in the PTS analyses. 

Comment: 
(7) The rule should apply to BWR'11. 
Re•ponse: The Commission does not 

believe that PTS is a significant safety 
concem for BWRs, and believes that the 
PTS rule should not be applied to BWRs. 
The several technical reasons for this 
(low probability of the event, lesser 
embrittlement due lo shielding from 
larger amounts of water, and lower 
atreaa intensity due to II thinner vessel) 
are explained in the staff testimony 
given at the liceming board hearing for 
Limericlc In response to contentions by 
the same commentor. 

Comments: 
(8) The base, for the Pl'S rule coma 

mo1tly from operating reactor data. 
(9) The screening criterion in the PTS 

rule i1 not baaed on observed 
precursora. 

Re•ponse: As explained in SECY-82-
465, the PTS rule 11 baaed both on a 
1tudy of PTS precurson that have 
actually occurred. and on analytical 
studiea of more 1evere event, that ha,•e 
not actually occurred. 
. ·eomments: 

(10) Generic analyses used without 
verification for specific plants. 

• Llmarick U-tns Board. Order deted 
November 15. 11113. Memorandum ud Order 
Granting Applicen1'1 Motion for Summery 
Dl1poait1on of Contention 1-62. Doclr.el Noa. SG-352-
0l. end ~L 

(11) Link between Control System 
Interactions and Pre1111urized Thennal 
Shock not properly included. 

Response: The·PTS rule establishes a 
screening criterion. with a conservative · 
maFgin to allow for uncertainties, below 
which the Commission has concluded 
that PTS risk is acceptable for any PWR. 
The rule also requires that plant-specific 
analyses be performed to identify any 
necessary corrective actions, well 
before the screening criterion is 
exceeded. Those required analyses will 
be plant-specific and will be required to 
include items such as control system 
interactions. 

Comment: 
(12) The Commission's analyses had 

to assume the existence of flaws. 
Response: This is correct. If no Daw 

exists. then there Is no PTS problem. 
Therefore, the Commission's analysis 
mad, the conservative assumption of 
the existence of a flaw, the depth of 
which was chosen, for each analysis. to 
maximize the likelihood of vessel 
failure. 

Comment· 
(13) B& W reactors are more 

susceptible to PTS-related failure. 
Response: Based on staff analysis, 

reported in Enclosure C to SECY-83-288, 
the Commission concluded that the PTS 
risk for B&W plants is not significantly 
different from that for other PWRs. 

Comment: 
(14) Pump aeal failures· are not 

accounted for. 
Response: Pump seal failure is one 

postulated cause of a small Loss of 
Coolant Accident (LOCA] and was 
accounted for In the analyses on which 
the PTS rule Is based. 

Comment· 
(15) Mi1111ilea might penetrate 

containment during a PTS event. 
Response: The analysis on which the 

PTS rule is based a1111ume that veasel 
failure and core melt is a serious safety 
threat and must be avoided with or 
without containment failure. Those 
analyse1 did not quantify the probability 
of containment failure. However, the 
,creening criterion was set at a value 
1ufficfentfy low to account for the 
perceived small probability that a PTS 
event might fail containment. The 
Commiaaion's long-term studies of PTS 
include analyzing the possibility of . 
containment failure. and it is expected 
that the analyses required by the PTS 
rule will also require each licensee to 
perform such evaluations before the 
screening criteria specified are 
exceeded . 

Comment: 
(16) Fuel maneuvers to lower the 

fluence invite licensee cheating. 
Response: The type of "maneuvers" 

performed to lower fluence to the 
critical welds are not the day-to-day 
maneuvers evidently envisioned by the 
commentor. These "maneu"·ers" involve 
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aelection of a particular pattern for 
arranging various type_!t of fuel with · 
various bumups in the core~ This is dorie 
every year to 18 effective full power 
months when the core is reloaded, and 
la thoroughly verified by multiple 
checks. The flux reduction accomplished 
la also verified both experimentally and 
analytically. and will be reviewed by 
the Commission. 

'comment: 
. (17) Fracture mechanics cal cul a tioris. 

do not have an experim~mtal basis. The 
largest vessel ever tested was 'l11th-
1cale, and it "burst at 1/:srd the pressure 
calculated using fracture mechanics 
considerations." 

Response: The experimental and 
analytical bases for the Commission's 
fracture mechanics methods are 
thoroughly documented (for example, in 
SECY-32-465) and are generally 
accepted in the engineering community 
as adequately conservative. A recent 
'lath-scale vessel test, the first such
vessel subjected to pressure and thermal 
atreas, failed at a stress very close to the 
predicted stress. s 

Comments on Supplementary 
Information Section of Notice of 
Proposed Rulemakiuz 

Several comments were received that 
relate to the Supplementary Information 
section of the February 7, 1983 Federal 
Register Notice. These comments are · 
discussed below. 
Number of Reactors Expected to 
Remain in Below RT ns Criterion 

Comments: Several commenters took 
luue with the possible Implication of a 
atatement made that most PWRs will 
exceed the RTm criterion. 

Response: The Commission agrees 
that the Implication Is incorrect. and 
notes that it currently projects that the 
_majority of plants are not expected to 
exceed the criterion before the 
expiration of the operating license. · 

Conservatism of Rule 
Comment: Eight of the commentera 

responded to the statement by 
Comml11lonera Asselstlne and Gilinsky 
In the Supplementary Information 
aectfon that numerou1 conservative 
facton, uncdbservative factors, and 
unknown factors In the PTS analyses 
need to be considered appropriately In 
the acceptance criteria being developed 
by the 1taff, and that a suitable margin 
of aafety 1hould be retained throughout 
the aervice life of the facility. The 
commentera felt that In light of recent 
work by Oak Ridge National 
Laboratory. Electric Power Research 
lnatltute, etc., the 1taff has adequately 

•Heavy Section Steel Technolon Prosr.em, 
Seml1nnual Proa,am Raport, NUREC/CR-3744 Vol. 
1. C.E. Pua)e. Copl11 are available for public 
IJllpactlon and copyl111 at the Public Document 
loom at 1717 H. Street. WHhi113ton. D.C. ·0555, 

considered all factors and the statement 
· · i1 unwarranted. 

Response: The Commission believes 
that although considerable knowledge 
has been gained about PJ'S in the past 
two years, the previous statement by 
Commlnioners Anelatine and GiUnslcy 
remains valid. 

Consideration of Pouible License 
Extension · · 

CommenL· Several commenters 
viewed the statement In the 
Supplementary Information section 
regardlns licenaee consideration of the 
posaibility of future license extension 
requests when evaluating flux-reduction 
option1, as premature, and 
recommended deletion. 

Ruponsr. The rule does not explicitly 
require thi1 conalderation, but the 
Commiulon continuea to believe that 
the potential for license extenalona la a 
factor that licensees should consider. 

Preferred Ri•• R«luction Actiona 
Comment: Several commenten 

1'CC)mmended deletion of a 1t.1itement In 
the Supplementary Information 1ection 
that-In the analysis of modifications in 
aupport of operation beyond the 
acreening criterion. "[in)odificationa to 
equipment or systems are preferable to 
reliance on procedure modification,." 

Response: Since the statement could 
be Interpreted u prejudging a regulatory 
deciaton. It baa not been included In the 
Supplementary Information aection of 
this nde. . 

Thennal ,'innealing Requlrement in 
Appendix G to 10 CFR Part 50 

Commenl: Sixteen commeiltll were 
received In respome to the · 
Commiaaicia'1 request for public 
comment on the merits of eliminating 
the thermal anpealing requirements of 
10 CFR Part SO. Appendix, G (Fracture 
Toughneas Requirementa) paragraph 
IV.B., which 1tatea: · 

"Reactor vnael1 for which the 
predicted value or upper-shelf enel'SY at 
end of life la below SO ft-lb dl for which 
the predicted value of adjuated 
reference temperature at end of life 
exceed, 200 'F (93 'CJ muat be deaigned 
to permit a thermal annealing treatment 
at a 1ufficlently high temperature to 
recover material toughneaa propertie1 of 
ferritlc materiala of the reactor veasel 
beltline." . , · 

All of the commenter, said this 
requirement _waa too reatrictlve and . 
1hould be deleted. The most-cited 
reaaon was that annealina la only one of 
th, po11ible action• and deletion would 
provide deairable flexibility to 
demonatrate acceptably low risk; None 
of the commenten 1ald It wa1 a 

hardship to design to pennit annealins, 
although one wrote,"~ a practical 
matter, it us lmpo111ible to design for a 
procesa that bu not been technically 
developed." On the other band. eight of 
the commenten urged that deletion·· 
'\ • • should not in any way Imply that 
a utility ia prevented from.uaing th~, 
thermal annealing proce11 a1 an option 
to iDCreaae aafety margin." .. ·. 
. Reaponae: The Commiulon accepta 

the comment that to require dealgn for 
aMealing lf radiation damage ia, · , ·· 
expected to be significant ia too . 
restrictive. The decision to anneal la 
largely an economic one, which 1bould 
be left to the licensee. Paragraph IV.B 
wai, Intended to alert applicanta that 
aMealing might aomeday need to be 
comidered. to require that it be · · 
considered iD tba daaign phase If a · 
1ignificant level of radiation damage ta 
expected. and to define that·leveL Yet. It 
eppean that there have been few, lf any. 
actual deaign features added to · · 
accommodate annealing. Other· · · · :
maintenance, Inspection ind repair 
operation• place 1tmUar requirementa 
on ch!arances and radiological hmrda. 
Vesiel expanaion at the nozzlea ia not 
expected to exceed that experienced' in 
operation at the design temperature (650 
'FJ. The extra features on the· · · 
aurveillance program are referred· to 
briefly In ASTM E 185, which ii . 
referenced in Appendix H to 10 CFR 
Part 50. Thua, it can be coilduded that 
thi1 parqraph bu bod little impact OD 
the deaip ofplanta. Third.·tne 200 '·F 
RT -/so ft-lb criteria have been ' 
mialnterpreted la the paat to mean that 
operation beyond thoae ltmh1 l1 umafe. 
which ii not true. For the,e ruaoni, the 
Commi11ion la planning a aeparate · 
nalemaklna action to delete paragraph 
IV .B. of Appendix G, 10 CPR ·Part 50.' 
The annealing alternative will remain in 
the regulation. ai stven In paragraph 
V .D. of Appendix G. . . / : 

Fracture Mechanic. Methodology To Be 
U1ed for Plant-Specific Ana/yail · 
· Comment: One telephone coamient 

waa received regardiq a percept,lQn 
that the Commlaalon would encourage 
or require development and uae of the 
neweat fracture mechanica lecbniquea 
for the req_uired plant-apec:lfi~ PTS 
analyaeL . , . 

Responae: It 11 anticlpat~ that ~ 
forthcoming 1taff guidance on the · 
preparation of plant-1peciftc PTS · 
analyse, wW 1pecify that the 
determlni1t1c:frocture mechanJc:a 
techniques underlying the algorithm ID 
the probabilistic fracture mechanlca 
evaluation, be comervative, 1t&ndard 
methodologlea that have been In uae for 
aome time. It 11 not the Intent of the 
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· Commission to require use of riew · 
methods that would "break new· 
·ground'', such as 'those .which accolint 
f~r elastic-plastic deformaµon. ·. · 

~planation of tbe.Ruldleq_..inents 
· · '· Paragraph (b)(2) of I 50.61 establishes 

an·RT ~sed s,c:reening criterion, 
,,.'land·presents the conservative:method 

chosen by the staff for the calculation of 
,:the RTl'l'S for the purpose of comparison 

with the screening criterion. The basis 
for selection of thiJ1 method is presented 
in Appendix E of Enclosure A to SECY 
82-465. Since the acceptability of the 

·· ,screening criterion was based.on generic 
studies; and since 1the purpose of the · 
criterion.is to prov:ide a defined·and, 
consistent threshold for initiating the 
submittal of plant-11pecific analyses, the 
rule ·t 50.6t(b)(1} niquires each licensee 
to assess the curre111t.and projected 
values ofRT rra µsing the methodology 
d'1scribed in paragraph.(b)(2) of the rule. 
Altholl8h,the Gominiuion expects that 
alterna~ive. method~ of determining : 
RT,a,r.may,be justified for me in plant-

. specific evaluations. of PTS events io the 
.future, the,rule req111ires that the · 
' prescribed' consen,ative method for 

, , calculatiq RT rn be ued to determine 
, when the pl.ant-specific evaluations. 

· must be performed. .· 
Applicants for operating licelllle9 are 

required to providei projected values of 
RT ms u part of tlui final safety, analysis 
reportas provided in the amendment to 
paragraph_.(b) of I 150.34, "Contents of 
Applicalh>ns: Technical Information." 

On the basis oflillfmmation currently 
available, 'it appeaJ:s that the RT"8 of 
most reactor vessels will remain below 
the screening crite1ion throughout the 
servicii'life. For other reactor vessel,. 
fuel management programs could be. 
in_11tituted that ~ould reault in core. 
co.nfigµrationa redu~ 11eutron Dux at 
critical locations, thereby slowing the 
increase ofRTPl'!l 1110 that the sa-eening 
criterion would not. be exceeded. The 
Commission recognizes that·further 
refinements in mat,erials information, 
analyses. of PTS event frequencies and 
scenarios. and plu1t-specific analyses of 

. altem~tive measuries to reduce PTS risk 
may provide a basis for the , . 
acceptability of continued operation · 
with:RTPTII values in excess of the 
screening criterion. The preparation a1id 
review of auch analyses and 
determination of their ·acceptabifity will 
require substantial time. However, the 
effectiveness of flu>< reduction programs 
depends on early·implementation. The 
Commission has dEitennined that · 
reasonably practic11ble flux reduction 
programs should b11 Implemented 
promptly where needed to maintain 

reactor vessel RT m below the screening 
criterion, without awaiting possible 
plant-specific determinations that higher 
values of RT Pl'S are acceptable. 
Therefore, the rule § 50.6t(b)(3} requires 
licensees with pressure vessels for 
which the reference temperature is 
projected lo exceed the screening 
criterion before the expiration date of 
the operating licen'se to submit an 
analysis of such flux reduction programs 
as are reasonably practicable to avoid 
exceeding the screening criterion, and a 
schedule'for implementation of such 
programs. The NRC staff will review 
these submittals to confirm that 
reasonably practicable programs have 
been, or will be, implemented. 

At the time of this submittal, or at a 
later time;licensees may submit 
additional plant-specific analyses to 
justify (by new information, improved 
analyses or evaluations of alternative 
measures) operation with less restrictive 
flux reduction programs in the future. 
The proposed schedule for 
implementation of any needed Dux 
reduction program may reflect 
appropriately-the possibility of such 
justi.fjcation; However, it is the 
Commission's intent that the 
,effectiveness of flux reduction programs 
that are needed to avoid, or to delay, 
reaching the screening criterion, and · 
that are reasonably practicable, should 
not be reduced by delay in 
implementation, pending review of these 
analyse(!. The .Commission expects that 
in evaluating the need for Dux reduction 
prngrams, each licensee will consider 
the possibility that, in the future, the 
licensee may wish 'to seek approval of a 
license amendment to extend the 
expiration date of the license. Since 
considel'.atiori of p_rote_clion ag~inst PTS 
eve~ts would be a factorin the · 
Commission's decision on such a 
request, licensees should consider flux 
reduc:Uon programs'that would prevent 
reaching the screening criterion'by the 
end of the anticip11ted service life of the 
facility. · . 

When a licensee deteifflines, and the 
. Commission agrees, that reasonably 
practicable Dux reduction measures 
have been or will be implemented, and 

' that the vessel RT ns is still projected to 
exceed the screening criterion before 
expiration of the 'op·erating license then 
the rule(§ 50.61(b}(4)) requires the 
submittal of a plant~sj:lecific safety 
analysis. The analysis must include an 
assessment of the vessel fracture 
mechanics properties for the remainder· 
of vessel life, including effects on PTS 
risk of possible changes in fuel loading 
patterns affecting the neutron flux at the 
,essel wall. The analysi11 must also 

lncl~de a quantitative assessment of the 
PTS risk due to operation of the 
particular plant. It must identify 
potential event sequences that 
contribute significantly to PTS risk. It 
must consider both the exp~cted 
frequency of these event sequences and 
the conditional probability of vessel 
failure and subsequent core melt, given 
the occurrence of these event sequences; 
and identify what, if any, modifications 
tci equipment, systems and operation are 
necessary to prevent potential failure of 
the reactor vessel as a result of 
postulated PTS events, if continued 
operation beyond the screening criterion 
is allowed. Finally, the analysis must 
estimate the effects of recommended 
corrective actions on PTS risk and must 
justify, partly on the basis of risk 
analysis, operation at RT Pl'S values 
above the screening criterion after 
completion of corrective or mitigative 
actions. 

The plant-specific analysis must be 
submitted substantially in. advance of 
the projected lime at which the 
screening criterion would be exceeded, 
to allow time for Commission review of 
the analysis and licensee 
implementation of any proposed 
modifications well in advance of 
reaching the screening criterion. It is the 
Commission's intent that the staff 
perform a timely review of these 
analyses 80 that decisions. regarding 
any necessary corrective actions, are 
made with allowance for sufficient time 
to implement corrective actions before 
the screening criterion is exceeded. 

Section 50.6t(b)(5} of the rule provides 
for Commission review of these 
analyses. The Commission must 
approve the analysis .before the plant 
may operate at RTns values above the 
screening criterion. 

The staff is developing additional 
guidance on the content of the required 
plant-specific analysis and on the 
acceptance criteria the staff will use in 
reviewing the analysis. The staff expects 
this guidance to be. available long before· 
any licensee will be required to start 
such an analysis (based on estimated 
rates ofRTPrB increase and recent 
information regarding the efficacy of 
Dux reduction techniques planned at 
several plants with high RTPl'S values). 
The rule requires submittlil of the plant
specific analysis at least three years 
before the screening criterion would be 
exceeded or one year after staff 
issuance of the guidance and acceptance 
criteria regarding those analyses, 
whichever is later. No plant-specific 
analysis performed in response to the 
requirement of§ 50.61(b)(4) should be 
started before issuance of this 

/ 
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additional staff guidance. Ho~ever, 
should a licensee decide to perform a 
plant-specific PTS safety analysis as 
part of its response to I 50.~l(b)(3) in. 
support of alternatives to, or 
implementation schedules for, flux 
reduction measures, the staff will meet, 
upon request, with the licensee to 
provide. its best current guidance for 
such analysis. 

Paragraph (b)(6) of§ 50.61 provides 
that if the CommiSBion concludes that 
the plant-specific analysis, including any 
plant modifications proposed, does not 
provide a basis for approval of- · · 
operation at values of RTPl'S in excess-of 
the PTS screening criterion for a given· 
facility, then that facility may not be · 
operated beyond the criterion unless the 
licensee requests and receives 
Commission approval based on 
additional modifications or new factors 
that would reduce the potential for 
failure of the reactor vessel due to PTS 
events. 

Environmental Impact: Categorical 
Exclusion · 

: The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(3) (ii) and (iii). Therefore, 
neither an environmental impact 
statement nor an environmental 
assessment has been prepared for this 
final rule. 

Regulatory Flexibility Act Certification 

As required by the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), the . 
Commission certifies that this rule does 
not have a significant economic impact 
on· a substantial number of small 
entities. This rule specifies minimum 
fracture toughness properties of . 
irradiated pressure veHel materials to 
ameliorate the effects of PTS events on 
nuclear facilities licensed under the 
provisions of 10 CFR 50.21(b) and 10 
CFR 50.22. The companies that own 
these facilities do not fall within the . 
scope of the definition of "small 
entities" as set forth in the Regulatory 
Flexibility.Act of the Small Business 
Size Standards in regulations .issued by 
the Small Business Administration at 13 
CFR Part 121. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget, 
approval number 3150-0011. 

Regulatory _Analysis 

The Commission has prepared a 
regulatory analysis for this regulation. 
The analysis examines the costs and 
benefits of the rule as considered by the 
Comml11ion. A copy or the regulatory 
analysis Is available for Inspection and 
copying for a fee at the NRC Public 
Document Room, 1717 H. Street, NW, · 
Washington, DC 20555. Single copies or 
the analysis may be obtained from Mr. 
Karl Kniel. Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory ' 
Commissi_on,_ Washington. DC 20555, 
Telephone (301) 492-73~9. 

Ust of Subjects In 10 CFR P~rt 50 

Antitrust, Classified information, Fire 
prevention. Incorporation by reference, 
Intergovernmenntl relatloJl!I, Nuclear, 
.power plants and reactors, Penalty, 
Radiation protecUon, Reactor•slting 
criteria, Reporting and record keeping 
requirements. . 

For the reasons set out in the' ; . ' 
preamble and. under the authority of the 
Atomic Energy Act of 1954, as amended,. 
the Energy Reorganization Act of 1974 .. 
and 5 U.S.C. 553, the NRC is adopting 
the following amendments, to.10 CFR. 
Part-50, 

)>,so FR 34085 
Published 8/23/85 
Effective 8/23/85 

Minor Clari;ying Am~ndment/ 
Definitions 

See Part 1 Statements of Consideration 

)> 50 FR 38097 
Published 9/20/85 
Effective 10/21 /85 

Revision of Backfitting Process for·. 
Power Reactors 

See Part· 2 Statements of Coiisid~ratipn 

)> 50 FR 38970 
Published 9/26/85 
Effective 10/28/85 

10 CFR Part 50 

Codes and Standards for Nuclear 
Power Plants · · ' 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: .The Commission is amending 
its regul1,1 lions to inc?rporate by 
reference the Winter 1982 Addenda, 
Summer 1983 Addenda, Winter 1983 
Addenda, Sullimer 1984 Addenda and 

1983 Edition of Section IIL Division 1;.of 
the American Society of Mechanical 
Engineers Boiler and Pressure Vessel 
Code (AS~ Code), and the Winter 1982 .. 
Addenda, Summer 1983 Addenda, and .. 
1983 Edition of Section XI, Division 1, of. 
the ASME Code. The section., of the 
ASME Code being Incorporated provid'!, 
rules for the construction of light-wat!!J', .. 
cooled nuelear'power plant components . 
and specify requirements for lnservic:e. 
inspection of those componef\ts. · · 
Adoption of these amendments woul~ 
perinit the use of improved methods'for 
construction arid inservice inspection of 
nuclear power plants. ·· 

EFFECTIVE DATE: October 28, 1985. The 
· incorporation by reference of certain . . . 

publications listed in the regulations iii · . . 
approved by the Director of the fedeml .. 
Register as of October 28, 1985.. · 

FOR FURTHER lfoFORMATION CONTACT: 
Mr. G. C. Millman, Division of . · 
Engineering Technology, Office of 
Nuclear.Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington. DC 20555, Telephone (301) 
413-7862. ' , . . 

SUPPLEMENTARY INFORMATIOfil: On May 
17, 1985, the Nuclear Regulatory . 
Commission published in the Federal 
Register (50 CFR 20574) a proi:1os!i!d .. 
amendment to its regulation,.1.0 CFR 
Part 50, ."Domestic Licensing of . 
Production and Utilization Facilities," to 
update existing references to specific' 
editions and addenda of the American. 
Society. of Mechanical Engineers Boiler 
and Pressure Vessel Code (ASME 
Code), to make editorial corrections to 
the existing rule; to simpiify th~ l~nguage 
of the rule; and to delete two obs9l,et1; ·· 
provisions. 

This amendment revises 9 li<issa to · 
incorporate by reference all editions 
through the 1983 Edition and all · 
addenda through the Summer 1984 . 
Addenda that modify Division 1 rules of 
Section IIi, "Rules for the Construction 
of Nuclear Plant Component,," and_ all 
editions throUgh the 1983 Edition and all 
addenda through the Summer 1983 
Addenda that inodify Division 1 rules of 
Section XI, "Rules for the Inservice 
Inspection of Nuclear Power Plant 
Components," of the ASME Code. The 
Summer 1983 Addenda for Section XI 
does not include technical requirements 
related to Division 1, but is included iri 
the reference to prevent the confusion · 
that might occur With a lack of 
continuity in the addenda references. · 

Editorial revisions are included in this 
amendment to correct certain existing 
footnote and paragraph references that 
are.inconsistent with the last · 
amendment (49 FR 9711) this rule and.to 
11implify the laflguage. These editorial 
revisions are contained entirely in 
§ 50.55a(g). 
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For facilities whose operating licenses 
were issued prio·r to March l, 1976, this 
rule provided the effective date for 
implementing the inservice inspection 
requirements and for defining the 
effective edition anct·addenda of the 
Code for the start of the next one-third 
of a'120-month insp1iction interval after 
Sep.te,m_ber l, 1976. S,i_nce this on1Hhird 
of an inspection interval has already 
been··completed for all applicable 
facilities, § 50.55a(g)( 4)[iii) which 
addresses the implementation of that . 
inspection is unnecessary and is deleted 
by this amendment. 

Power reactors for which a notice of 
hearing on an application for a · 
provisional construction permit or .a . 
construction permit had been published 
on or before Decembier 31, 1970, were 
permitted to use the rules for 
construction permits prior to January 1, 
1971. This amendment deletes § 50.55a(i) 
which covers this pro\ision because it is . 
no longer necessary. Section 50.55a(c)(4) 
provides that for theue and other .. 
facilities tha"t received a construction 
perm.it prior to May 14, 1984, the 
applicab~e Code Edition and Addenda 
for a component of the reactor coolant 
pressure boundary continue to be that 
Code Edition and Addenda that were . 
required by Commission regulations for 
the component at the time of issuance of 
the construction pem1it. · 

Interested persons were invited to 
submit written comments for . 
consideration in connection with the 
proposed amendments and the draft . 
regulatory analysis by July 16, 1985. No 
adverse comments or significant . .. 
questions were receilred in res~nse to 
the notice of proposed rulemaking. 

Environ~ntal lmpacl~ Categorical 
Exclusion 

The NRC has detennined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22{c)(3}. Therefore, neither an 
environmental impact statement nor a11 
environmental assessment has been 
prepared for this final rule. 

Regulatory Analysis 

The Commission ha:s prepared a 
regulatory analysis on this regulation. 
The analysis examine11 the costs and 
benefits of the alternatives considered 
by the Commission. Interested persons 
may examine a copy of the regulatory 
analysis at the NRC Public Document 
Room, 1717 H St. NW., Washington, DC. 
Single copies of the analysis may be 
obtained from Mr. G.C. Millman, 
Division of Engineerinu Technology, 
Office of Nuclear Regulatory Research, 
U.S. Nuclear Regulatory Commission, 
Washington, DC, 20555, Telephone (301) 
443-7862. 

Paperwork Reduction Act Statement 
This final rule incorporates by 

reference information collection 
requirements that were reviewed by the 
Office of Management and Budget. The 
0MB approval number is 3150-0011. 

Regulatory Flexibility Certification 
· As requir.ed by the Regulatory · 

Flexibility Act of 1980, 5 U.S.C. 605(b), . 
the Commission hereby certifies that 
this rule does not have a significan_t 
economic impact on a substantial 
number of small entities. This rule 
affects only the licensing arid operati~n 
of nuclear power plants. The compames 
that own these plants do not fall within 
the ecop1f of the definition of "small 
entities" set forth in the Regulatory · 
Flexibility Act or the SmalJ Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration at 13 CFR Part 121. 

List of Subjects in 10 CFR P/lrt 50 

Antitru~t. Cla~sified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations. Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria. Reporting and recordkeeping 
requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorgnization Act of 1974, as amended, 
and 5 U.S.C 553, the NRC is,adopting the 
following amendments to 10 CFR Part 
50. 

, ·.,.50 FR 41128 
, Published 10/9/85 

Effective 10/4/85 

10 CFR Part 50 

Regional Ucenslng Program; Fort St. 
Vraln Nuclear Generating Statron 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending Part 50 of its 
regulations concerning the domestic . 
licensing of utilizatipn facilities to 
provide information concerning t~e . 
NRC's regional licensing program. This 
amendment states that authority and 
responsibility for implementing NRC's 
mii::iear reactor licensing program 
pertaining to the Fort St. Vrain Nuclear 
Generating Station will be carried out 
by the Director of Nuclear Reactor 
Regulation and specifies where 
communications and applications 
relating to that facility should be sent. 
The amendment ie necessary to inform 
the· licensee and the public of current 
NRC practice and organization. 

EFFECTIVE DATE: October 4, 1985. 

FOR FURTHER INFORMATION CONTACT:, 
Hugh L; Thompson, Jr., Director, · 
Division of Licensing. Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
[)C 20555, T~lephone (301) 492-9595. 
SUPPLEMENTARY.INFORMATION: The 
Commission has completed a pilot 
regionalization program to demonstrate 
that specific reactor licensing activities 
can be effectively accomplished in NRC 
regional offices. Since December 1, 1982, 
certain licensing activities for the Fort 
St. Vrain Nuclear Generating Station 
(Utility Licensee: Public Service 

. Company of Colorado, License No. DPR-
34, Docket No. 50-267) have been 
carried out by NRC's Region IV (RIV) as 
part of the pilot regionalization program. 
However, regionalization of the reactor 
licensing function will not occur in the 
near future. Consequently, all licensing 
responsibilities for the Fort St. Vrain · 
Nuclear Generating Station should be 
returned to the Office of Nuclear 
Reactor Regulation. The delegation of 
authority to the Regional Administrator 
of NRC's Region IV will be rescinded 
effective October 4, 1985. Copies of the 
memorandum effecting the 
recentralization of Fort St. Vrain · 

_ licensing responsibilities have been 
placed in the Commission's Public 
Document Rooms at 1717 H Street, NW., 
Washington, DC, at the RIV Offi~e, 611 
Ryan Plaza' Drive, Suite 1000, Arlmgton, 
Texas, and at the Greeley Public 
Library, City Complex Buildin~, Greeley, 
Colorado 80631 (the local pubhc 
document room for the Fort St. Vrain 
Nuclear Generating Station) wh'ere they 
are available for inspection and copying 
by the public. 

This amendment to 10 CFR 50.4, is 
necessary to inform licensees and the 
public of current NRC practices and 
organization. As amended, I 51_),4 
requires that inquiries concemm~ NRC 
regulation of all types of production and 
utilization facilities, including the Fort 
St. Vrain Nuclear Generating Station, be 
sent to the Director of Nuclear Reactor 
Regulation and specifies the proper · 
address. The amendment deletes· 
"paragraph" (c) and references to 
paragraph (c). The amendment does not 
change the requirements for direct 
communication between the licensee 
and RIV. Since this amendment is 
nonsubstantive and relates to matters of 
agency organization and procedure, the 
notice and comment procedures of the 
Administrative Procedure Act (5 U.S.C. 
553) do not apply and goods cause exists 
for making the amendment effective on 
October 4, 1985. 

Environmental Impact Categorical 
Exclusion 
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The NRC has determined.that this 
final rule is the type of.action described 
in c.etegorical exclusion 10 CFR 
51.22(c)(3). Therefore, neither an 
environmental impact statement nor en 
environmental assessment hes been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final.rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Officer of Management 
end Budget approval number 3105-0011. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by Reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganiz'ation Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendment to 
10 CFR Part 50. 

> 50 FR 50764 
Pubtished 12/12/85 
Effective 1/13/86 

10 CFR Part 50 

Specific Exemptions; Clarification of 
Standards · 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to clarify the standards that will 'be 
a·pplied when it considers whether to 
grant exemptions from the requirements 
codified in 10 CFR Part 50. 
EFFECTIVE DATE: January 13, 1986. 
FOR FURTHER INFORMATION CONTACT: 
F.X. Cameron, Office of the Executive 
Legal Director, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone: 301-492-8689. 
SUPPLEMENTARY INFORMATION: 

i. Background 

On April 26, 1985, the Commission 
issued a proposed rule modifying the 
criteria for granting exemptions from the 
requirements of 10 CFR Part 50 for the 
licensing of production and utilization 
facilities. 50 FR 16506. Section 50.12(a) of 
Chapter I, Title 10, the Code of Federal 
Regulations provides that the 
Commission may grant exemptions from 

the regulations in Part 50 that it 
determines are authorized by law and 
will not endanger life cir property or the 
common defense and security and are 
otherwi&e in the public interest. 
Traditionally, this authority has been 
delegated by the Commission to its staff 
which determines whether exemptions 
are needed and justified. The 
Commission believes that it is not 
possible for its regulations to predict 
and accommodate every conceivable 
circumstance. Consequently, it has. 
historically provided mechanisms to 
grant exemptions where application of 
the regulation would not serve the 
public interest and no undue risk to the 
public health and safety would occur as 
a result of not requiring literar 
adherence to a particular requirement. 

In reviewing § 50.12(a) requests for 
exemptions, the NRC staff (''.staff') has 
considered whether any undue risk. 
would result from the granting of a 
particular exemption. This 
determim1tion was, in gene,al, based on 
a qualitative engineering analysis of the 
purpose of the regulatory requirement 
and consideration of the methods 
specified in the specific regulation for 
achieving the regulatory purpose. The 
staff compared the proposed method of 
compliance to ensure that the regulatory 
purpose was satisfied end that the 
method to be used in a particu.lar case 
was, untler the particular circumstances 
before the staff, appropriate an·d 
technically sound for accomplishing the 
regulatory purpose. In recent years 
when probabilistic quantitative 
assessment techniques have been 
available, these techniques, along with· 
engineering judgment, have been used to 
ensure that the exemption involved was 
acceptable from a safety standpoint. In 
summary, the staff would evaluate an 
exemption request fo determine if there 
was a justifiable reason for the 
proposed exemption and, in addition, 
whether adequate protection of the 
public health and safety would be 
maintained if the exemption were 
granted. 

As noted in the Supplementary . 
Information to the proposed rule, several 
recent adjudicatory proceedings 
reviewed by the Commission, had made 
it evident that it would be desirable to 
attempt to state clearly the 
circumstances for which the 
Commission believes that exemptions 
are warranted for the guidance of 
applicants, licensees, the staff, and the 
public. For example, the Commission's 
recent decision on an exemption request 
for the Shoreham nuclear power plant, 1 

represented a departure from past staff 
practice in the exemption area. In 

'In the Matter of Long Island Lighting Company 
(Shoreham Nuclear Power Station, Unit.1). CU--114'
a 1e 1':RC 1154, (May 16, 1984) (hereinafter 
"Sh·Jraham"). 

Shoreham, the Commission requested 
the applicant, in addressing the 
determinations to be made under the 10 . 
CFR § 50.12(a) exemption criieria, to 
include a discussion of: 

1. The 'exigent circumstances' that 
favor the granting of an exemption 
under 10 CFR 50.12(a) should it be able 
to demonstrate that, in spite of its ,. · 
noncompliance with GDC 17, the health 
and safety of the public would be 
protected. 

2. Its basis for concluding that, at the. 
power levels for which it seeks 
authorization to operate, operation . 
would be as safe under the conditions 
proposed by it, as operation would have 
been with a fully qualified onsite A/C 
power source. 

In the context of exemptions related 
to plant operations, these , 
determinations regarding "exige~t . 
circumstances" and "as safe as" are not 
explicitly stated in 10 CFR 50.12(a). . 
Although the Commission specified that 
Shoreham was only to apply to the. . 
particular circ;umstances of that case, it 
also directed the development of this 
rulemaking to codify appropriate 
exemption standards. The proposed rule . 
was an attempt to fashion a 
comprehensive, consistent, practicable. 
and appropriate framework for . 
reviewing exemption requests, based on · 
past staff practice and on the 
Commission's concerns, as evidenced in 
the Shoreham decision and related · 
discussions. · 

The Commission expects the .intent of 
its regulations to be met and normally 
this requires conforming to the. 
regulations as stated. There are 
circumstances, however, where on 
balance it would not be equitable or in 
the public interest to require literal. 
adherence to regulations particularly 
where a particular requirement applied 
to a specific plant would not result in an 
improvement in overall safety or a 
reduction in risk to the public.· 

The objective of this rulemaking is to 
identify the criteria to apply in such · 
circumstances and to provide a means 
for considering these circumstances so 
that consistent regulatory decisions can·· 
be made concerning exemptions to 
Commission regulations. 

The Commission's exemption 
authority is exercised consistent with 
the Administrative Procedure Act's 
requirements for informal rulemaking; 
i.e. the regulatory policy for a particular 
rule is developed through the rulemaking 
process without expecting a need for 
large numbers of exemptions. Therefore, 
the Commission will exercise its 
discretion to limit exemptions in any 
particular area if the "exceptions" to the 
rule threaten to erode the rule itself. The 
Commission is also aware that 
exemptions can serve as warning 
signals that a particular rule may need 
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to be revised and can serve as a 
supplement to traditional evaluation 
mechanisms in identifying areas in need 
of revision. 

II. The Proposed Rule 
The proposed rulu retained the 

exi,s.ting criteria of I 50.12(a) in a slightly 
modified form, as gemeral standard• for 
the granting of exemptions. Under 
proposed § 50.12(a)(1), the Commission 
could grant exemptions which: 
are authorized by law, will not present an 
undue risk to the public health and safety, are 
consistent with tbe common defense and 
security, and are in the· public interest. 

In a departure from the text of the 
existing rule, the proposed rule would 
have required a finding that the 
exemption will not "present an undue 
risk to the public health and safety" and 
would be "consistent with the common 
defense and security." These standards 
provide an explicit riecognition of 
traditional staff practice in evaluating 
the safety implications of a particular 
exemption. 
, As is currently required by § 50.12(a), 
the proposed rule wciuld have also 
required that the exemption be in the 
"public interest." However, the 
Commission explicitJl.y stated that the 
public interest detennination would 
consist of a consideration of the special 
cireumstances that justify the 
exemption. This determination would be 
confined to the consideration of the 
equities of the situation, similar to those 
cited in the Shoreham decision, 
including the stage of the facility's life, 
any financial or economic hardships, 
any unusual' difficulties in complying 
with the regulation, any internal 
inconsistencies in the regulation, the 
applicant's good faith effort to comply 
with the regulation from which the 
exemption is sought, 1the public interest 
in adherence to the Commission's 
regulations, and the safety issues 
involved. 

In addition to the general standards of 
proposed § 50.12(a)(1]' the Commission 
proposed to add a new § 50.12(a)(2), 
which would require that a particular 
condition exists before an exemption 
could be granted. The Commission 
stated that these conditions represent 
situations in which it would be 
reasonable to grant an exemption, 
provided that the general standards of 
§ 50.12(a)(l) are also met. The 
conditions were selected on the basis of 
exemption criteria that have been noted 
by the courts with approval (special 
circumstances, hardship, equity, more 
effective implementation of overall 
policy, circumstances :substantially 
different from those considered in the 
rulemaking proceeding) and on the basis 
of examples from past Commission 
exemption practice for which the 

circumstances underlying the exemption 
appeared to be relevant and appropriate 
for exemption relief. The Commission 
emphasized that the conditions in 
proposed § 50.12(a)(2) constitute a 
specific application of either the safety 
criterion or the public interest criterion 
stated in the general standards of 
proposed § 50.12(a)(l). Although an 
exemption request could satisfy one of 
the conditions in proposed § 50.12( a)(2), 
the general criteria in proposed 
§ 50.12(a)[l) would also need to be 
satisfied. 

Proposed § 50.12[a)(2) would have 
required that one of the following be 
satisfied before an exemption could be 
granted: 

(i) Application of the regulation In the 
particular circumstances would be in 
conflict with other rules of the 
Commission; or 

(ii) Application of the regulation in the 
particular cireumstances would not 
serve the underlying purpose of the rule 
or is not necessary to achieve the 
underlying purpose of the rule; or 

(iii) Alternative or compensatory 
means exist to achieve the underlying 
purpose of the regulation; or 

(iv) The exemption would result in an 
overall benefit to the public health and 
safety that compensates for any 
decrease in safety that may result from 
the grant of the exemption; or 

(v) Application of the regulation 
would result in treatment of the 
particular applicant or licensee in a 
manner substantially different than 
other similarly situated applicants or 
licensees;or 

(vi) The exemption would provide 
only temporary relief from the 
applicable regulation; or 

[vii) There is present any other 
material circumstance not considered 
when the regulation was adopted. 
The Commission directed the staff to 
use existing staff practice, pre
Shoreham, in evaluating exemptions, 
pending the effective date of this 
rulemaking. Commissioner Asselstine 
requested comments on the following 
proposed rule as an alternative to that 
proposed by the Commission: 

Section 50.12 Specific Exemptions 

(a)(l) The Commission may. upon 
application by any interested person or 
upon its own initiative, grant 
exemptions from the requirements of the 
regulations in this part. 

(2) The Commission will not consider 
granting an exemption unless special 
circumstances are present. Special 
circumstances are present whenever: 

(i) Compliance with the regulations 
would be inconsistent with some other 
Commission requirement; 

(ii) compliance w.ith the regulation 
would decrease overall facility safety, or 

would not achieve or not be necessary 
to achieve the purpose of the regulation; 

(iii) compliance would result in undue 
hardship or other costs that are 
significantly in excess of those 
contemplated when the regulation was 
adopted, or that are significantly in 
excess of those incurred by others 
similarly situated; 

(iv) a compliance issue is raised late 
in the licensing review that cannot be 
fully resolved in a timely fashion despite 
good faith efforts; 

(v) compliance would result in 
applicant or licensee being treated in a 
manner significantly different from 
others similarly situated; or 

[vi) there is present any other material 
circumstance not considered when the 
regulation was adopted. 

(3) No exemption will be granted 
unless the Commission finds that it 
would be authorized by law and would 
be in accord with the common defense 
and security, and that there would be no 
undue risk to the health and safety of 
the public. 
III. Public Comments 

The Commission received seventeen 
comments on the proposed rule. Sixteen 
of these ·--,ere from the nuclear industry, 
comprised of electric utilities, law firms 
representing electric utilities, architect 
engineers, and a trade association. One 
comment was submitted by the law firm 
of Harmon II: Weiss, representing the 
Union of Concerned Scientists (UCS). 
The industry comments were generally 
supportive of the Commission's 
objective in attempting to clarify its 
exemption policy. However, industry 
commenters did recommend revision of 
selected details of this proposed 
clarification. They also expressed both 
favorable and unfavorable comments on 
the specific provisions of Commissioner 
Asselstine's proposal. noting that in 
many respects there did not seem to be 
any substantial differences between the 
two versions. The comments submitted 
on behalf of the UCS focused 
exclusively on the Commission's basic 
authority to grant exemptions, and 
requested that the Commission 
withdraw the proposed rule as being 
outside of the Commission's authority. 
The discussion of the comments has 
been organized into the following 
segments-

A. The extent of the Commission's 
authority in-the exemptions area. 

B. The "no undue risk" and "common 
defense and security" standards of 
proposed § 50.129[a)(l). 

C. The "public interest" standarid of 
proposed § 50.12(a)(l). 

D. The "special circumstances" 
criteria of proposed § 50.12(a)(2). 

E. Temporary noncompliances. 
F. Relationship to other Commission 

regulatory actions. 
G. Policy statement versus rule. 
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A. The Extent of the Commission's 
Authority in the Exemptions Area 

The UCS requested that the 
Commission withdraw the proposed rule 
because, among other reasons, the 
Comm!ssion does not have the statutory 
?uthor1ty ~o grant any exemptions from 
its regulations. The UCS cites the 
Supreme Court in E.I. duPont de 
Nemours & Co. v. Train, 430 U.S. 112, 97 
S.Ct. 965 (1977), for the proposition that 
the authority of an administrative 
agency to issue exemptions. must be 
gran!e.d by Congress, either through the 
sp~c1f1c l.ang~age ?f the e[!abling statute 
or its leg1slahve history. Acccording to 
UCS, because the Atomic Energy Act 
and its legislative history contain no 
specific provisions allowing the 
Commission to grant exemptions from 
its regulations, the "Commission Jacks 
the grounds to establish rules for 
exemptions from its regulations." As 
evidence for this proposition UCS cites 
sec~ion 103b[2) of the Atomic Energy Act 
which states that the Commission shall 
issue production or utilization licenses 
to persons wh~ 

... are equipped lo observe and who agree 
lo observe such safety standards to protect 
health and to minimize danger to life or 
property llS the Commission may by rule 
establish. 42 U.S.C 2133(b)(2). 

In addition, no variance from the 
above requirement can be found in 
Section 161h of the Atomic Energy Act, 
42 U.S.C. 2201[h), characterized by UCS 
as the provision that "governs 
consideration of license applications." 

As the Commission stated in the 
Supplementary Information to the 
proposed rule, the authority of an 
administrative agency to povide for 
exemptions from its regulations is well-
established. In United States v. · 
Allegheny-Ludlum Steel, 406 U.S. 742 
(1972), the Supreme Court recognized the 
authority of an agency to establish 
exemption to address peculiar factual 
situations. As stated by the Court-

It is well-established that an agency's 
authority to proceed in a complex area • • • 
by means of rules of general application 
ent~ils a concomitant authority to provide 
exemptions procedures in order to allow for 
special circumstances. Id at 755. 

In a case involving regulations of the 
Federal Communications Commission 
the United States Court of Appeals fo; 
the District of Columbia Circuit 
emphasized that "a system where 
re~lations are maintained inflexibly 
without any procedure for waiver poses 
legal difficulties" because the power of 
an agency to promulgate general 
regulations in the public interest "does 
not relieve it of an obligation to seek out 
the 'public interest' in particular 
individualized situations." WAIT Radio 
v. FCC, 418 F.2d 1153, 1157 (D.C. Cir. 

1969). The court noted further that-
[t]he agency's discretion to proceed in 

difficult areas through general rules is 
intimately linked to the existence of a safety 
valve procedure for consideration of an 
application for exception based on special 
circumstances. Id. 

Furthermore, as noted by the the 
Court of Appeals for the District of 
Columbia Circuit, and contrary to the 
thrust of the USC comment.-

Certain limited grounds for the creation of 
exemptions are inherent in the administrative 
process, and their unavailability under a 
statutory scheme should not be presumed, 
save in the face of the most unambiguous 
demonstration of congressional intent to 
foreclose them. Alabama Power Co. v. Castle, 
636 F.2d 323, 357 (D.C. Cir. 1979). 

The Supreme Court decision cited by 
UCS, E.I. duPont de Nemours & Co. v. 
Train, supra, was based on the. Court's 
interpretation of the specific statutory 
scheme embodied in the Federal Water 
Pollution Control Act Amendments of 
1972 (FWPCA). Unlike the instant 
rulemaking, duPont involved the issue of 
granting exemptions from a specific 
statutory obligalion, rather than 
exemptions from regulations designed to 
implement a general statutory · 
obligation, for example, the 
Commission's responsibility to ensure 
adequate protection of the public health 
and safety. The Court noted that Section 
306 of the FWPCA, which directs the 
EPA to establish national standards of 
performance for new sources, contains 
no provision for exceptions from the 
standards for individual plants. On the 
~ontrary, Section 306(e) expressly makes 
1t unlawful to operate a new source in 
violation of the applicable standard of 
performance after its effective date. 
Consequently, the Court concluded that 
EPA did not have the authority to issue 
variances for individual plants unable to 
comply with the national standards of 
performance promulgated by EPA for 
the discharge of pollutants from "new 
sources" [as opposed to "existing 
sources"). The Court's conclusion was 
based on the clear congressional intent 
that the new source standards should be 
absolute prohibitions. As the Court 
noted-

.. , A variance provision would be 
inappropriate in a standard that was 
intended to ensure national uniformity and 
"maximum feasible control of new sources." 
Supra at 138. 

Notably, from the standpoint of the 
UCS assertion that a statute must 
explicity provide for the authority to 
issue exemptions, the Court did find that 
EPA had the authority to issue 
individual variances from the effluent 
limitations required to be applied by 
July 1,. 1977, for existing sources, despite 
the failure of the FWPCA to explicitly 
provide for such variances. 

In regard to the provisions of the 
Atomic Energy Act cited by UCS, the 
Comission cannot find any evidence in 
the general licensing standards of 
section 103b[2) that Congress intended 
to prohibit the Commission from issuing 
exemptions in limited circumstances. 
Furthermore, it is unclear what 
relevance the UCS citation of Section 
161h has to the matter of exemptions. 
Section 161h authorizes the Commission 
to-

Consider in a single application one or 
more of the activities for which a license is 
required by this Act, combine in a single 
license one or more of such activities, and 
permit the applicant or licensee to 
incorporate by reference pertinent 
information alr_eady filed with the 
Commission. 42 U.S.C. 2201[h). 

The Commission believes that its 
exemption policy, part of the 
Commission's regulations since 1956, is 
within its statutory authority.,As noted 
above, the unavailability of exemptions 
should not be presumed except in the 
face of "the most unambiguous 
demonstration of Congressional intent 
to foreclose them." Alabama Power, 
supra. Nothing in the Atomic Energy Act 
prohibits the Commission from 
providing for exemptions, and Section 
16lp. of the Atomic Energy Act 
authorizes the Commission to-

Make, promulgate, issue, recind, and 
amend such rules and regulations as may be 
necessary to carry out the purposes of this 
Act. 42 U.S.C. 2201(p). 

On a related issue, UCS asserts that, 
even if the Commission does have the 
statutory authority to grant exemptions 
from its regulations, the Commission 
may not consider economic factors in 
granting an exemption. Therefore, any of 
the proposed criteria that address 
economic considerations must be 
deleted. According to UCS this would 
include the public interest criterion in 
proposed § 50.12[a)[l), the specific 
condition in § 50.12[a)(2)[v) where 
application of the regulation would 
result in treatment of the particular 
applicant or licensee in a manner 
substantially different than other 
similiarly situated applicants or 
licensees, end the specific condition in 
§ 50.12[a)(2J[vi) where the exemption 
would provide only temporary relief 
from the applicable regulation. Citing 
Power Reactor Development 
Corporation v. International Union of 
Electrical, Radio, and Machine 
Workers, 367 U.S; 413 (1961), and Porter 
County Chapter of Izaak Walton League 
v. NRG, 606 F.2d 1363 [D.C. Cir. 1979), 
UCS asserts that "[t]he courts have 
made it clear that the Commission may 
not consider the cost of meeting its 
safety requirements in making decisions 
whether to allow the operation of 
nuclear power plants." Applying this 
proposition to the area of exemptions, 
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UCS concluded that "[t]he Commission 
may not rely on ec:onomic issues in 
order to change an opera ting license to 
permit operation ett less than the same 
assurance of safety as provided by 
compliance with the regulations." 

The Commission believes that judicial 
precedent and long-standing 
Commission practice confirm that 
within the confines of carrying out its 
para~ount responsibility to protect 
public h~alth and :safety, it may consider 
economic factors in its decision making. 
The Commission's regulatory mandate is 
couched in terms of "adequate 
protection of the public health and 
safety," 42 U.S.C. :i232. The courts have 
held that absolute safety or zero risk is 
not required, and have interpreted the 
Atomic Energy Aclt to confer 
considerable discr,etion on the 
Commission to determine what level of 
protection is adequate. 2 Consequently, 
the basic standard is inherently broad 
and general, rather than precise. As long 
as a Commission decision adheres to the 
primary "adequate protection" standard 
the decision can le;gitimately take into ' 
account cost considerations. 

In regard to the judicial decisions 
cited by the comm1mter, the Power 
Reactor Development Corporation, 
supra, concerned the validity of the two
step licensing process. A majority of the 
U.S. Supreme Court held in that context 
that. the Commissic,n is absolutely 
demed any authority to consider the 
eno~mous investme:nt (sunk costs) made 
durmg construction in making the 
definit!ve safety fi111dings for purposes of 
operation. The casu did not concern the 
general question of whether costs could 
otherwise be considered in licensing and 
regulatory decisions. This conclusion is 
also applicable to Porter County. supra. 

Finally, the Commission would 
emphasize that § 5Cl.12(a)(1) r;,f the 
proposed rule requires a safety finding 
that the exemption will not present an 
undue risk to the public health and 
safety and is in acc,ord with the common 
defense and security. It is only after 
these statutorily ba:sed findings have 
been mad.e that the Commission may 
then consider whether the additional 
requirements for th1! grant of an 
exemption have beem met, some of 
which include economic considerations. 

B. The No Undue Risk and Common 
Defense and Securily Standards of 
Proposed§ 50.12{a}(1} 

UCS also challenges the "no undue 
risk" standard of th1! proposed rule on 
the basis that it lowers the existing 
safety standard for granting exemptions. 
However, the existing safety standard 
that the commenter refers to is the "as 

'See. for example Siegel v. AEC. 400 F2d. 778 
(D.r;. Cir. 1968}: Nader v. Hay. 363 F. Supp. 946 
(D.C.D.C. 1973). 

safe as" st.an~a':d that was controlling in 
the Comm1ss1on s Shoreham decision, 
rather than the existing requirement of 
§ 50.12 that the exemption will not 
"endanger life or property." UCS argues 
that "there is no acceptable low~r safety 
standard" than the "as safe as" 
standard employed by the Commission 
in Shoreham. This argliment is based on 
the proposition that "the regulations 
establish the minimal requirements for 
safe operation of a nuclear power plant 
* * * they do not eliminate all risks 
fro~ nuclear power plant operation, but 
ere mtended to provide a reasonable 
assurance of safety." According to the 
UCS, the Commission may not "retreat" 
~ro.m the levels of protection established 
m its regulations. Granting an exemption 
based on anything other than a standard 
that demonstrates an eq1:1ivalent 
assurance of safe operation would 
degrade the safety of a nuclear power 
plant because the license would have 
been issued based on compliance with 
the regulations, and the exemption 
would allow the reactor to operate in 
noncompliance based on some lower 
standard. 

As emphasized in the Supplementary 
Information to the proposed rule, the 
Commission's Shoreham decision is 
i~tended to only apply to the particular 
circumstances of that case. 50 FR 16506, 
16508. Consequently, it is not 
appropriate to characterize the "as safe 
as" standard applied in Shoreham as the 
"existing safety standard." As also 
noted in the Supplementary Information 
to the proposed rule, the "no undue risk" 
standard of proposed § 50.12(a)(1) is an 
expl_i~it recognition of, not only 
trad1honal_sta~ pr~ctice in evaluating 
the safety 1mphcahons of a particular 
exe~ption, but of the statutory findings 
reqmred by section 182 of the Atomic 
Ei1ergy Act. 50 FR 16506, 16508. The 10 
C~ 50.12(a] exemption provision was 
or1gmally added to the Commission's 
regulations in 1956 and has a Jong 
history of implementation. 21 FR 355, 
January 19, 1956. The staff evaluates an 
exemption request to determine if there 
is a jus~ifiable reason for the proposed 
exempt10n and, in addition, whether 
adequate protection of the public health 
and safety would be maintained if the 
exemption were granted. Contrary to 
what UCS suggests, the grant of an 
exemption does not lower the existing 
safety standard for granting exemptions, 
but rather explicity reaffirms the 
existing safety standard. This safety 
stan?ard represents the statutory 
reqmrements of section 182 of the 
Atomic Energy Act for "adequate 
protection to the health and safety of the 
public." 42 U.S.C. 2232. 

In regard to the UCS assertion that the 
Commission's regulations establish the 
minimum requirements for providing 

adequate protection of the public health 
and safety, the Commission believes 
that, while it is true that compliance 
with all NRC regulations provides 
reasonable assurance of adequate 
protection of the puWic health and 
safety, the converse is not correct that 
failure to comply with one regulation or 
another is an indication of the absence 
of adequate protection, at least in a 
situation where the Commissicm has 
reviewed the noncompliance and fom1d 
that it does not pose an "undue rislt" to 
the public health and safety. 

Two industry commenters, Not-theast 
Utilities, and Bishop, Liberman, Cook, 
Purcell & Reynolds, representing several 
utilities, requested that the · 
Supplementary Information to the final 
rule reiterate that the "no undue risk" 
standard includes the coo.sideration of 
compensatory measures, length of time 
?f the exemption, and the power level 
mvolved. As the Commission noted in 
the Supplementary Information to the 
proposed rule, it is anticipated that the 
staff review of the safety significance of 
the requested exemption will take into 
accoW1t the type of plant operation 
con~emplated (fuel loading, low power 
testing: power ascension, or full power 
operation}, the length of time that the 
exemption would be in effect, the 
existence of compensatory measures, 
and other safety factors. 

One industry commenter, Baltimore 
Gas & Electric, requested that the 
Commission include some discussion of 
the criterion in proposed § 50.12{a)(1) 
that the exemption would be "consistent 
with the common defense and security." 
The commenter also noted that the 
wording-of the current § S0.12(a)(l), that 
the exemption would "not endanger 
* * * the common defense and security 
* * .*,"maybe easier ro apply. 

In response, the Commisllion does not 
intend for the change in wording in the 
proposed rule on the security finding to 
change the nature of that standard. The 
proposed rule would include the 
statutory safety and security findings, 
based on section 182 of the Atomic 
Energy Act for "adequate protection to 
the health and safety of the public" and 
"accord with the common defense and 
security." 42 U.S.C. 2232. This is in 
contrast to the language in the existing 
rule to the effect that the exemption 
must "not endanger life or property or 
the common defense and security." The 
"not endanger" language in the current 
rule ~as never intended to embody any 
special standards for exemptions that 
differed from the statutory standards 
that licensing must provide adequate 
protection to the health and safety of thd', 
public and be in accord with the 
common defense and security. For an 
example of how the "common defense 
~nd security" standard has been applied 
m the context of an exemption request, 
see In the Matter of Long Island 
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Lighting Company (Shoreham Nw;lear 
Power Station. Unit 1), I..BJ1-M..45; 20 
NRC 1343, 1400 (Ock,ber 29, 1984).. · 

C. The "Public Interest" Sl.andard of, 
Proposed§ S0.I2(a}(1) 

balancing test. and include a list of 
factors to be·cof!sidered in applying this 
test. Somewhat in contrast, the Atomic 

· Industrial Forum (AIFJ believed that the 
Commission had selected the correct 
general standards. Furthermore, the AIF 

A number of comments from the noted that the "special circumstances" 
Industry addressed the "public interest". standard in § 50.12(a)(2) of · . 
standard of proposed § S0.12(a)(t). Two Commissioner Asselstine's proposal.-50 
of these commenters, Duke Power · FR 16509. appears to be unnecessary· 
Company. and Bishop, Liberman, Cook, because the Commission intends to 
Purcell & Reynolds, recommended that grant exe~ptions only in special 
the "public interest" standard of circumstances. Another industry 
§ 5tl.12(a)(1) would be more commenter, GPU Nuclear, criticized 
appropriately termed a "balancing of. the Commissioner Asselstine's proposal for 
equities" <ir "special circumstances" deleting the "public interest" standard, 
standard. These two commenter& noted although no further expanation was 
that in the Supplementary lnf<>l'.mation. offered as a basis for this criticism. 
to the proposed rule, the Commission On a related issue, Duke.Power 
stated that .. the public interest . · Company and Bishop, Liberman; Cook,. · 
determination will consist of a Purcell & Reynolds, asserted that the' 
consideration of the special situations in proposed § 50.12(a](2), in 
circumstances that justify the . . . which it would be.reasonable to grant 
exemption," and that the "determination. an exemption, "gives the regulation a · 
will be confined to the equities of the slightly illogical structure." .This results 
situation." 50 FR 16508. Both from the specific situations of proposed 
commenters believed that the "special § 50.12(a)(2) being used to·define and · 
circumstances/balancing of equities"· limit the general standards. According to · 
standard is consistent with the NRC these commenters, it would be advisable 
staff practice in granting of. exemptions to state the special circumstances 
and gives the staff the necessary standard in terms of a definition, rather 
flexibility to evaluate the full ran8f! of than by the limiting examples of 
potential requests. Therefore, they proposed § 50.12(a)(2).In addition, they 
recommended deletion of the "public suggested that the list of factors to be 
interest" 1tandard in proposed considered under the "public interest" 
§ 50.12(a)(1). A third industry standard of proposed § 50.12(a)(1) 
commenter, Northeast Utilities, also would in many respects parallel the 
endorsed the idea that a "special specific situations of proposed 
circumstances" standard is more § 50.12(a)(2]. Therefore, § 5Q.12(a)(2) is 
appropriate than a "public interest" unnecessary, and also deprives the . 
standard because it is more in keepiQg Commission of needed flexibility in 
with traditional staff practice. Baltimore considering exemption requests .. 
Gas & Electric stated that, on this issue. However, these commenters 'requested 
It preferred Commissioner Asselstine's that, if the Commission does .adopt the 
version because that version deleted the approach set forth in proposed 
"public interest" standard. This § 50.12(a)(2), § 50.12(a)(2)(vii) be 
commenter believes that the "public retained to provide for unanticipated 
interest" standard is too subjective, and circumstances. Another industry 
no supporting guidance was given for its commenter, GPU Nuclearstated that the 
interpretation. addition of the specific situations iii 

Both Duke Power and Bishop, proposed§ 50.2(a)(12) does not provide 
Liberman, Cook, Purcell & Reynolds any clarity to the exemption criteria, 
suggested that the use of the broad and merely adds more requirements. 
"public interest" language in proposed This commenter also·criticized the 
§ 50.12(a](1} could also "cloud" the Commission's propo11al generally for not 
application of the "special . . stating any more clearly than.-the 
circumstances" standard, citing the existing rule the circumstances for 
Commission's Shoreham decision where which an exemption would be 
the traditional public interest test was warranted. · 
expanded to include a requirement of Boston Edison stated that the 
"exigent circumstances." These prescriptive content of the proposed rule 
commenters recommended that the was too narrow and imposed more 
Commission refine the language of the stringent standards than the NRC ·staff 
proposed regulation to explicitly define. had used in the past. Northeast Utilities 
the type of assessment involved in · believed that the seven criteria in 
evaluating exemption ·requests, Le.. proposed § 50.12(a](2) appear to 
"public interest" or "special encompass most of the relevant bases 
circumstances" stated as an equitable which might be advanced in support of 

an exemption request, and endorsed the 
general approach of Commissioner · 
Asselstine, which they characterized as 
"adopting two general standards for · 
exemptions rather.than prescribing 
specific criteria to be met." The 

.commenter further noted that the 
specific list of special circumstances in 
Commissioner Asselstine's proposed · ,.,·. · 
. § 50.12(a)(2) was too narrow and didn't 
reflect all the possible factors which 
should be-considered. Another industry 
commenter, Yankee Atomic, found 
Commissioner Asselstine's "special 
circumstances'' attractive in that it 
identifies "safe harbor" special 
circumstances without excluding any 
other circumstances. 

Yankee Atomic further suggested tha"t 
the specific conditions of proposed · 
§ 50.12(a)(2) and the equitable factors 
cited in the Commission's Shoreham 
decision, be consolidated under the 

· "public interest" standard in proposed 
§ 50.12(a)(1). Explicitly listing these 
factors in the text of the regulation 
would, according to this bomment_er, . 
provide more guiance on interpreting the··· 
"public interest" standard. The . 
commenter also noted that this would be 
a way of more clearly indicating that the 
proposed rule was not intended to 
substantially alter existing staff practice 

· in the exemptions area. 
After careful consideration of the 

public comments, and further evaluation 
of the proposed rule, the Commission 
has decided to delete the public interest . 
standard of proposed § 50.12(a](1). As · 
the commenters noted, the public · 
interest determination consists of the 
consideration of the special 
cir'cumstances that justify the 
exemption. Therefore, "special 
circumstances" is a more appropriate 
terminology for this standard. In 
addition, the Commission is concerned 
that the framework of the proposed rule 
could be somewhat awkward to · 
implement and could result in 
inefficiency and confusion. In addition 
to meeting the general "no undue risk" . 
and "public interest" standards of 
proposed § 50.12(a)(1), proposed 
§ 50.12(a)(2) requires that one of several 
specific conditions exist before an 
exemption may be granted. These 
conditions represent specific 
applications of the general "public 

. interest" or "no undue risk" standards in 
proposed§ 50.12(a)(1J. This presents the'· 
potential ,Problem of determining the · 
extent to which the analysis' and 
conclusions on the specific conditions of , 
proposed § S0.12(a)(2J will be applicable· · 
in determining whether the proposed 
§ 50.12(a)(1) standards have been met, 
particularly whether any further 
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analysis is neces11ary at all on the 
general standard to which the specific 
situation applies. Although the 
Commission beliE!Ves that the 
framework of the proposed rule could be 
implemented, the Commission desires to 
fashion the clearE1st and most efficient· 
implementation process possible: 
Because the factors.that would be 
considered in determining whether the 
"public interest" 11tandard has been met; 
would in large part, also be considered 
under the "special circumstances" 
standard in § 50.12(a)(2) of the final rule, 
the deletion of the· public interest 
standard will provide a clear framework. 
for implementatio:n of the exemption · 
rule without sacrificing any substantive 
policy considerati,ons. The deletion of 
the "public intere~:t" standard in 
proposed I 50.12( e1)(l) reflects a 
conclusion that an exemption would 
always be in the public interest, if 
special circumsta111ces are present, and 
the safoty and sec111rHy findings of 
§50.12(a)(l) are mude. However, the , 
Commission believes that the "public 
interest" concept is still an appropriate 
consideration for determining whether 
the general special circumstances 
criterion in § 50.121[a)(2)(vi) has been 

exemptions process ~ provide 
additional guidance to licensees and the 
public on when exempt!Qna may be 
appropriate. In responae io the 
auggestion by Yallokee Atomic tba.t the 
proposed rule ill not intended to · 
substantially alter the Commission's 
exemption policy, the Commission . 
would agree that the final rule does rely 

· substantially on existing staff practice in 
the exemptions area. However, the final 
rule is also an attempt to strengthen the 
Comrmssion'a exemption policy by 
e.,tabli&hing more definitive standards, 
and by providing for a more sys·tematic 
and formal analysis' of exemption 
requests. Finally, the Commission would 
most emphatically disagree with the 
assertion made by the UCS th.at the 
special circumstances in proposed 
§ 50.12(a)(2) are "conditions so vaguely 
described or so wiremarkable as to 
invite widespread abuse ·of the 
provision." Aa stated in the 

. Supplementary Information to the 
proposed rule,- the courts have cited 
several broad rathmales that are 
permissible£~ an agency to employ in 
granting exemptions. 50 FR 16507. ·For 
example, the D.C. Circuit in Wail R.odio 
v. FCC noted that'- · 

met, and has added it. to the final rule. The agency may not act out of unbridled 
The Commission e11I1phasizes that a discretion or whim in gruting waivers any 
finding of "special circumstances" only more than m· any. other aspect of its 
defines the situatio,ns where exemptions regulatory f'wu:ti<IA. 41aF.2d 1153, 1157 (D.C. · 
will be considered. Even if special · Cir. 1959). 

circumstances are ;present, no However, the D.C. Circuit found that 
exemption ·will be 1Jr&nted unless the · an exemption or waiver provision coald 
findings 'of§ 50.12(a)(l) can be made. legitimately take into account 

As noted above, several of the considerations of "harQShi.p, equity, or 
commenters recommended a general more effective implementation of overall 
"special circumstances" standard, policy." Supra at 1159. Certa,inly, the 
rather than a standard that is defined by Commission's attempt, in this · 
specific criteria. Although the rulemaking, to clarify its exemption 
Commission has the flexibility to standards and to ·establish more , 
consider unanticipa1ted circumstances in definitive criteria; is not an exercise of 
the exemptions area, it desires to "unbridled discretion" as asserted by 
establish a predictable and consistent UCS. The criteria of the final'nile are the 
exemptic,>n policy. The most effective types of considerations that would be 
way to accomplish these objectives is to con.9istent with those cited above in 
establish standards. Consequently, the Wait Radio and other judicial d_ecisions. 
Commission is.emplloying the specific D. The "Special Circumstances" 
conditions ofpropo11ed § 50.12(a)(2J as Criteria in Proposed§ 50.12/a}/2} 
the criteria for the "special . . 
circumstances" sta111dard in §.50.12(a)(2) A number of commenters atldressed 
of the final rule. As discussed more fully the specific conditions in proposed 
below, the Commission has modified. § 50.12(al(2J. As noted above, these · 
some of the provisions of proposed specific conditions now form the basis 
§ 50.12(a)(2) in response to the public for the "special circumstances" standard 
comments. However, the final rule does in § 50.12(a)(2) of the final rule. On a 
retain the criterion i;n proposed general matter, Stone & Webster · 
§ 50.12(A)(2)(v.ii) to retain the flexibility Engineering and GPU Nuclear 
for the Commisson itself to deal with recommended that, to the· extent they 
unanticipated circumstances. The are not abeady incorporated, the 
Commi11Sion believe:s that the "special . eqt1ities cited in the Commission's 
circumstances" criteria in the final rule Shoreham decis.i-on should be , 
do not simply add more requirements, incorporated into proposed § 50.12(a){2). 
but do in fact. add clarity to the The equities cited in Shoreham were the 

atage of the facilitY:a life, any financial 
or economic hardships, any internal 
iDConsistencies in the regulation, the 
applicants good faith effort to comply 
with the regulation from which ·an 
exemption is sought, the public interest 
in adherence to the Commi.saion'e · 
regulations, and the safety lignificaDCe 
of tile i11Sues involved. Id. at 1156. 

The Commission belfevea that moat of 
these equities were already reflected in 
the specific r:onditio.na set forth in 
proposed § 50.12(1}(2) (i) thrcmgb (vi), or 
could be considered under the broader 
category established in proposed 
I 50.12(a)(2){vii), and consequently 
would be considered wider the "1pecial 
circumstances" standard in I 50.12(a}(2) 
of the final.rule. , · 

The law firm of LeBoeuf, Lamb, Leiby 
& MacRae, representing several utilities, 
requested that the Commisnon adopt 
Commissioner Asselstine's version of ' 
proposed § S0.12(a)(2){l). This version 
would recognize illCODSistenr:ies 
between the regulation from which an 
exemption was S-Ought and ".other 
Cammission requirements," emphasis 
added, as a special circumstance, rather 
than the Co11nmiasion'11 version which 

'only recognizes inc011sistencies "with 
other rules.''. Emphasis added. The 
commenter suggested that the 

· Commission expand proposed 
I 50.12(a)(2l(i) to include inconsistencies 

·with "other rules and requirements.'' 
· Yankee Atomic recommended that 

proposed i 50.12(a)(2)(i) be revised to 
include inconsistencies with "other rules 
of the Commission, with the stafr.s 
interpretation of other rules or 
requirements, or with other law.'' The 
rationale for this revision ·is that "*** in 
many cases the Commission's rules are 
not detailed enough to cover all 
situations, and the staff is subsequently 
called upon to use a reasonable amount 
of guarded discretion in interpreting 
rules." 

The Commission agrees that proposed 
§ 50.12(a)(Z)(i) should be revised to 
recognize that exemptions from a 
regulation may be necessary because of 
·conflicts w_ith .Commission requirements 
generally, and not only beca\1$e of 
conflicts with Commission regulations. 
Therefore, the Commission has revised 
§ 50.12(a)(2)(i) in the final rule as 
follows-
. § 50.12.{al{Z)(i}-application. of lhe . 

i'egula !ion in the particular cireumstancea 
would be in conflict with other rules or 
requirements of the Cominission. 

Howl!'\ler, as explaµied more fully 
below, this modification only addresses 
situations where an exemption from the 
regulations is being made considered 
and does not include situaticns where 
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relief ii aought from license conditions 
or amendmenta. The Commiavion · 
believu that the above revision al80 
accmnmodates tle primary aubstance of 
the auggestion made by.Y.ankee Atomic. 
However, the foCWI of I 5(>.1Z(a){2){i) is 
on inconliatencies between the 
regulation from which an exemption la 
S011ght and other Commission rules and 
requirements, and not "other law" in 
general. Although the commenter did not 
provide any examples of potential 
inconsi!rtencies with "other law", if nch 
a special circnmst,11nce does occur, the 
Commission could address it under 
§ 50.12(a)(2)(vi) of the final rnle which 
provides for "any other material · 
circumstance not considered when the 
regulation was adopted." In addition, 
the Commission does not believe it 
necessary to include, as suggested by 
Yankee Atomic, inconsistencies with 
"staff inle!"pretations of • * • rules or 
requirements" becaWJe these would . 
seem to be an integral part of, and 
~flection of, the Commission's 
regulations and other requirements. 

Proposed § 50.1Z(a}(2)(ii) established a 
1pecial circumstance where-

Application of the regulation ... would 
not serve the underlying purpose ·of the rule, 
or is not necessary to achieve the underlying 
purpose or the rule. 

Yankee Atomic suggested that the 
Commission revise this provision to 
include situation• where application of 
the regulation would result in "a less 
effective implementation of overall 
policy." According to the commenter, 
this reviJlion would capture "=e of the 
language from Wait Radio and would 
le18et1 the harshness of the criteria." The 
commenter further noted that this 
revision would involve a balancing 
based on whether overall policy is more 
or lesil effectively implemented. 
According to the commenter, without 
this change, proposed § 50.12(a}(2}(ii) 
might result in denying an exemption if 
only some insignificant portion of the 
underlying purpose would be served. 

The relationship l>etween the 
suggested "implementation of overall 
policy" and the·11ub11tance of proposed 
§ 50.12(e)(2)(ii) which addresses the 
underlying purpose of a particular 
regulation is.less than clear. From one 
perspective, the purpose of a rule does 
serve to implement overall policy, and 
consequently, the existing text of.this 
provision would already address the 
commenter's concern. For another 
perspective, if the commenter is 
referring to aome broader policy, then 
the use of proposed § S0.1Z(a)(2){iv), 
which addresses situations where the 
exemption would result in benefit to the 

public health and safety. would seem 
more appropriate. The Commission 
would also note that one of the 
objectives of the total exemption policy 
set forth in this final rule is lo establish 
criteria that w.ould allow more effective 
implementation of the overall policy of 
efficient and effective nuclear safety 
regulation. 

Proposed Section 50.1Z(a)(2)(iil) 
establishes a special circumstance 
when-

Alternative or c.oinpensatory means exist 
to achieve the underlying purpose of the 
regulation. 

USC asserted that this provision3 

would "violate" the Commission's policy 
in 10 CFR 2.758[a) of the Commission's 
regulations which prohibit challenges to 
Commission rules. Consequently, the 
commenter asserts, "[e]ach exemption 
proceeding could be a forum for 
relitigation of the purpose of the rule 
and the acceptable means of achieving 
that purpose." This would waste agency 
resources and elimina'te all consistency . 
and reliability from the Commission's 
regulatory process. However, an 
industry commenter, Northeast Utilities, 
was supportive of this provision because 
ii provides explicit recognition that 
generic regulations cannot consider all 
the relevant factors for a particular 
plant and that, in some cases. detailed 
plant requirements are inappropriate 
either because they would not, on a 
given plant, achieve the intended end 
result of the regulation, nr because there 
are alternative and possible more 
effective means for achieving the 
underlying purpose of the regulation. 

In considering these comments, it.was 
apparent that the existence· of 
alternative or compensatory measures is 
also an appropriate consideration in 
making the "no undue risk" 
determination of§ 50.12(a)(1). 
Originally, the specific situations of 
§ 50.12(a)(2) were examples of either the 
no undue risk standard or the public 
interest standard in proposed 
§ 50.12(a)(1), and therefore it was 
appropriate to include "alternative or 
compensatory measures" as a special 
condition under proposed § 50.12(a)(2). 
With the change in focus in the final rule 
to "special circumstances'\ alternative 
or compensatory measures are no·longer 

' UCS consistently referred lo the pro\'isions of 
proposed§ 50.12(a](2) as "Section 40.12(/,/." 
(Emphasis added.) The Commission assumed that 
the commenter was relerrins tci proposed 
§ 50.1:{a)(Z). 10 CFR 50.lZ{bJ establishes• separate 
ex,,mption procedure to permit the carr>•ing out of 
construction activities prior to the issuance of a 
construction permit. As noted in the proposed rule. 
the§ 50.lZ{bJ procedures are not of concern here 
and are left undisturbed b)' this rulemakins. 50 FR 
1650~. . 

necessary for consideration a& a 
separate special circumstance, ·and the 
Commission has deleted this provision 
from § 50.12(a)(Z) of the final rule. 
However, alternative means of 
compliance may be considered in 
evaluating the special circumstances 
factors in § 50.12(a)(2)(ii) of the final 
rule. The detailed requirements of each 
safety regulation in 10 CFR Part 50 
reflect a rulemaking judgment that 
satisfaction of those detailed 
requirements is the only way to achieve 
the specific purpose of the regulation 
without imposing unnecessary hardship • 
or creating unforeseen conflicts. 
However, in any particular case this 
could prove to be incorrect, and the 
exemption process would permit 
licensees or applicants to offer 
alternative ways of achieving the 
purpose of the regulation without other 
undesirable effects. The Commission 
does not believe that this limited 
application will eliminate consistency 
and reliability from the regulatory 
process. In regard to the UCS statement 
that consideration of alternative 
mechanisms would violate the 
Commission's policy in 10 CFR 2.758, the 
change in focus in the final rule to 
"special circumstances" makes it 
consistent with the considerations \he 
Commission expects parties to address 
in adjudications involving 10 CFR 2.758. · 

Proposed § 50.12(a)(2)(iv) establishes 
a special circumstances when-

The exemption would result in an overall 
· benefit to the public health and safety that 

compensates for any decrease in safety that 
may result from the grant of the exemption. 

UCS stated that this provision, as well 
as proposed § 50.lZ(a)(Z)(ii) of 
Commissioner Asselstine's version, 
would allow an applicant or licensee to 
compensaie for the decrease in safety . 
caused by an exemption by increasing 
safety in some other part of a plant's 
design or operation. According to UCS, 
this would ignore the principle of 
"defense in depth." UCS characterized 
this principle by staling that "{e]ach of 
the Commission's safety regulations 
ha[s) a purpose in providing a 
reasonable assurance of safe operation
of a nuclear power planL" According to 
the commenter, the Commission cannot 
license a plant based on some "overall" 
finding of reasonable assurance, but 
must resolve the safety issues raised by 
noncompliance .with each individual 
standard. UCS cited In the Matter of 
Vermont Yankee Power Corporation 
(Vermont Yankee Nuclear Power 
Station). ALAB-138, 3 AEC 520, 529 
(1973) in support of the above 
arguments. 
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While compliance with all NRC 
regulations provides reasonable 
assurance of ade<1uate protection of th~ 
public health and safety, the converse 1s 
not correct, that failure to comply with 
one regulation or another iB an 
indication of the e1bsence of adequate 
protection, at least in a ~ituation where 
the Commission has reviewed the 
noncompliance arnd found that it does 
not pose an "undu.e risk" to the public 
health and safety. Furthermore, the 
Commission has never defined the 
concept of "defenue-in-depth" to 
preclude the granting of an exemption 
from a regulation as long as the 
applicable exemption criteria are met. In 
fact, the Commission has recognized 
that its regulations. may provide for the 
possibility of exemptions when a~ . 
appropriately high level of.sa.fety 1s 1~ 
fact achieved and the public mterest 1s 
served. See, In the Matter of Consumers 
Power Company (Ilig Rock Point 
Nuclear Power Station), CLI-76--8, 3 
NRC 598, 600 (1976). The Appeal Board 
decision cited by the commenter, 
Vermont Yankee, supra, concerned the 
correctness of a Licensing Board 
decision allowing continued plant 
operation pending the out~ome of an 
operating license piroceedmg that had 
been reopened to c,onsider one safety 
issue. In affirming the Licensing Board 
decision, the Appeal Board did state 
that "reactors may not be licensed 
unless they comply with all applicable 
standards," id. at s:m, and that-

It cannot be argued that. even though the 
reactor does not comply with the criteria, ii 
should receive an unmstricted full-power, 
full-term license on the ground that there is 
reasonable assurance that it can operate 
without adversely affe·cting the public health 
and safety. Id. 

However, no exemption request was 
involved in this case, and the above 
statements of the Appeal Board were 
not made in the context of applying the 
exemption criteria embodied in the 
Commission's regule1tions; Rather, the 
issue in Vermont Yankee was whether 
the licensee had complied with a 
particular regulation. Furthermore. the 
Appeal Board, with 13 sligh.t . 
modification, upheld the L1censmg 
Board's decision to a.Jlow continued 
operation. In summary, the Commission 
believes that the effect of an exemption 
on total facility safety is appropriate for 
consideration as a special circumstance. 

Three comments addressed proposed 
§ 50.12(a)(2)(vii) which establishes a 
general category of s;pecial 
circumstances for-

Any other material ci:rcumstance not 
considered when the regulation was adopted. 
If such condition i6 relied on exclusively for 

satisfying paragraph [a)[2) of this section, the 
exemption shall not be granted until the 
Executive Director for Operations has 
consulted with the Commission. 

Duke Power requested that some 
guidance be contained in the 
Supplementary Information to the final 
rule on the extent of the consultation 
process between the Executive Director 
for Operations (EDO) and the 
Commission. The consultation 
anticipated by this provision would 
consist of submitting the proposed staff 
action on an exemption request, which 
is based solely on this provision, to the 
Commission for determination of 
whether the particular fact situation 
constitutes a special circumstance 
within the meaning of this provision. If 
the Commission makes an affirmative 
finding on this issue, the staff will then 
determine if the other standards of 
§ 50.12(a) are met, and act accordingly 
on the exemption request. 

Two other corrimenters, ·Baltimore Gas 
& Electric, Yankee Atomic.Electric 
Company, addressed the substance o~ 
this provision. Baltimore Gas & Electric 
requested that the provision be 
expanded to allow the introduction of 
any other material information which 
could support the exemption request 
and to include the evaluation of factors 
which had been considered when the 
regulation was adopted but mar not . 
have received the level of consideration 
necessary. To implement this 
suggestion, Baltimore Gas & Electric 
recommended the following wording-

There is present any other material 
circumstance which clearly supports the 
request for exemption or which may not have 
been fully considered in the context of the 
requested exemption when the regulation 
was adopted .. 

In a similar vein, Yankee Atomic 
recommended that this provision be 
revised to allow the consideration of 
material circumstances not carefully 
considered when the regulation was 
adopted or any other material 
circumstances which are substantially 
different from those which had been 
carefully considered in the rulemaking 
proceeding. According to this 
commenter, this revision would allow 
the Commission to consider the "novel 
proposal" rationale of Industrial 
Broadcasting Co. v. FCC, 437 F.2d 680 
(D.C. Cir. 1970). Without such a revision, 
"a utility which presents a novel 
proposal might be denied an exemption 
on the grounds that 'the circumstance 
was somewhat although not fully 
considered." The commenter further 
,;lated that such a revision is 
particularly important to operators of 
nuclear power plants like Yankee 

. Atomic, whose plants "have an overall 
good safety record, are of small size, 
and are remote from population 
centers." According le the commenter, H 
is these operators who are most likely to 
seek exemptions based on "novel 
proposals." 

In.response, the Commission does not 
deem it advisable to include the 
consideration of whether a material 
circumstance was "fully" or "carefully" 
considered in the text of the final rule. 
Enough judgment and difficulty is 
already involved in determining whether 
the particular fact situation cons~itutes a 
"material circumstance not considered 
when the regulation was adopted," 
without trying to determine whether it 
was "fully" or "carefully" considered. 
However, in making a determination 
under§ 50.12(a)(Z)(vi) of the final rule 
(redesignated from § S0.12(a)(2)[vii) of 
the proposed rule), the Commission 
anticipates that it will of necessity ha~e 
to consider the extent to, and manner m 
which, the circumstances were 
considered in the rulemaking proceeding 
in order to determine whether this 
special circumstance is present. In 
addition, the Commission does not 
·believe it necessary to include in this 
provision such consideration as "any 
other material circumstance" or "any 
other material circumstances which are 
substantially different from those which 
had been carefully considered in the 
rulemaking proceeding." Such 
considerations would seem to already 
be covered under either the other 
special circumstances in § 50.12(a)(~) or 
under the criterion in § S0.12(a)(2)(v1) of 
the final rule for "any other material 
circumstance not considered when the 
regulation was adopted." Finally, in 
response to the Yankee Atomic 
comment on "novel proposals," the 
Commission does not believe that the 
"special circumstances" criteria of 
§ 50.12(a)(2) would preclude 
consideration of such a proposal. 

A number of industry commenters, 
LeBoeuf, Lamb, Leiby & MacRae, 
Baltimore Gas & Electric, Isham, Lincoln 
& Beale (representing Commonwealth 
Edison), end Yankee Atomic 
recommended that the special 
circumstances criteria include the 
consideration of undue hardship or 
excessive costs. Such a provision would 
be similar to § 50.12(a)(2)(iii) in 
Commissioner Asselstine's version 
which established a special 
circumstance whenever-
. Compliance would result in undue hardship 
or other costs that are significantly in excess 
of those contemplated when the regulation 
was adopted, or that are significan!lY. in 
excess of those incurred by other similarly 
situated. 
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These commenters recommended that, 
althrough financial hardships would be 
considered under the "public interest" 
standard of proposed § 50.12(a)(1), it 
should also constitute a "special 
circumstance" under proposed 
§ 50.12(a)(2). This recommendation is 
based on the fact that undue hardship or 
excessive costs have traditionally 
formed the basis for exemptions granted 
by the Commission, by administrative 
agencies in general, and are clearly 
contemplated by the judicial decisions 
on the permissible scope of agency 
exemption criteria. 

The Commission agrees that undue 
hardship or excessive costs would 
constitute an appropriate "special 
circumstance," particularly in light of 
the deletion of the "public interest" 
standard in proposed § 50.12(a)(l). The 
final rule has been revised accordingly. 
Because the "undue hardship or 
excessive costs" criterion would now 
cover the situations contemplated in 
proposed § 50.12(a)(2)(v) on the 
treatment of the licensee or applicant in 
a manner substantially different than 
similarly situated applicants or 
licensees, the Commission has deleted 
this provision from the final rule. 

One commenter, Stone & Webster 
Engineering Corporation, recommended 
that the Commission adopt 
§ 50.12(a)(2)(iv) of Commissioner 
Asselstine's proposal, which established 
a special circumstance whenever-

A compliance issue is raised late in the 
licensing review that cannot be fully resolved 
in a timely fashion despite good faith efforts. 

According to the commenter, "[t]his is 
a significant and not infrequent 
circumstance, e.g., a new rule, and 
should be incorporated in the proposed 
rule." Another commenter, LeBoeuf, 
Lamb, Leiby & MacRae, was critical of 
this provision in Commissioner 
Asselstine's version, because it provided 
only a very limited recognition of the 
need for schedular exemptions. 
According to this commenter, 
Commissioner Asselstine's 
§ 50.12(a)(2)(iv) is limited to 
"compliance issues" "raised late in the 
licensing review," which the commenter 
characterized as "undefined and 
ambiguous terms." Finally, the 
commenter noted that Commissioner 
Asselstine's finding would be 
conditioned upon "good faith efforts." 
The commenter did not feel that any of 
these limitations had any apparent 
relationship to the public health and 
safety, but "appear simply to be 
roadblocks to the timely issuance of 
operating licenses." A third commenter, 
Isham, Lincoln & Beale, stated that 

§ 50.12(a)(2)(iv] of Commissioner 
Asselstine's version recognizes a real 
and substantial problem often faced by 
licensees. However. this commenter 
believed that the solution to the problem 
is to recognize that a compliance issue 
raised relatively late in the NRC license 
review process may result in undue 
hardship and excessive cost. The 
implications of this comment would. 
r..eem to be that compliance issues raised 
late in the licensing review could be 
addressed under the special 
circumstance of "undue hardship or 
excessive cost." 

The Commission does not see the 
need to include § 50.12{a)(2](iv] of 
Commissioner Asselstine's proposal in 
the special circumstances criteria of the 
final rule. Proposed § 50.12(a]l2)(vi] 
[redesignated as § 50.12(a](2)(v) in the 
final rule], which establishes a special 
circumstance for cases where the 
exemption would provide only 
temporary relief from the applicable 
regulation, adequately covers these 
situations. Alternatively. the 
Commission agrees with the commenter 
who suggested that such situations 
might also be covered by the special 
circumstance for undue hardship or 
excessive cost. 

Two commenters, Bishop. Liberman, 
Cook, Purcell & Reynolds, and Northeast 
Utilities, addressed the possibility of 
including such factors as compliance 
with plant performance design . 
objectives established in safety goals or 
in the integrated plant safety review 
concept as special circumstances. 
Specifically, Northeast Utilities · 
recommended that the following text be 
included as § 50.12(a)(2)(viii)-

lt is demonstrated to the satisfaction of the 
Commission through an integrated plant · 
safety review the t compliance with the 
regulation should not be required for the 
particular facility. 

The commenter suggested that the 
Commission's Integrated Safety 
Assessment Program (ISAP) would 
support such a special circumstance. 
The commenter cited the Commission 
Paper on ISAP indicating that following 
the review of existing regulatory 
requirements at a particular plant. "the 
subsequent integrated assessm·ent 
process would likely cause some of the 
deferred NRC requirements to be 
modified or deleted on a plant-specific 
basis." U.S. Nuclear Regulatory 
Commission, "Integrated Safety 
Assessment Program." SECY--84--133 
(March 23. 1984) •. The commenter 

4 Documents referenced in this no lice arl:' 
a\'ailable for inspection or copying fore fee al th~ 
NRC's Public Document Room al 1717 H Str~et. 
NW .. Washington. DC. 

implied that these modifications or 
deletions would be accomplished 
through the Commission's exemption 
process. 

The commenter also noted that a· 
· similar special circumstance could be 

established for the safety goal concept. 
Bishop, Liberman, Cook, Purcell & 
Reynolds elaborated on this idea by 
suggesting that a plant-specific 
exemption could be justified based on a .. 
quantitative assessment of overall . 
power plant design and the potential 
risks to public health and safety. As an 
example, the commenter offered the 
situation where an assessment of plant 
design may' demonstrate that regulatory 
compliance is unnecessary to 
satisfactorily protect public health and 
safety froin undue risk. This conclusion 

. could be based upon a showing that 
there would be no undue risk, because . 
the risk of reactor core damage as a· 
result of a particular noncompliance will 
not exceed the plant performance design 
objectives established in safety goals. 

The Commission recognizes that 
implementation of a safety goal 
program. a.nd the ISAP program, may 
demonstrate compliance with the "no 
undue risk" portion of the exemption 
equation. The Commission would also 
note that ISAP is still at the pilot
program stage, and that the Commission 
has not yet established the final safety . 
goal implementation program. In regard 
to ISAP, the Commission believes that, 
at this stage of the process, it is more 
appropriate to implement the results of 
the ISAP program within the specific 
framework of ISAP, rather than through 
the Commission's general exemptions 
policy. Any adjustments necessary to 
ISAP to reflect the revision of the 
Commission's exemption policy will .. 
have to be considered in the context of 

· .that program. In regard to the safety 
goal, the Commission has noted that the .. 
safety goals are a supplement to, but do 
not supplant, the regulations. Therefore, 
although the safety goals can assist in 
the review of exemption requests, they 
should not. in and of themselves 
constitute a special circumstance. 
· Two industry commenters, Northeast 
Utilities and Bishop, Liberman, Cook, 
Purcell & Reynolds. urged the 
Commission to include a provision in· 
the specific situations of proposed . . 
§ 50.12[a)(2) for an exemption where .. 
generic regulations impose a backfit that 
is not justified on a plant-specific basis. 
The rationale for this proposal is that· 
although a new regulation may be 
justified under the Commission's backfi_t 
procedures'on a generic basis, there may 
be individual plants where the backfit 
standard is not met. These plants should 
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be entitled to an e:l(emptiqn from the 
applicable regulati.on. 

The Commission does not believe that 
it is appropriate or- advisable to 
establish a special·circumstance 
specifically directE:d at the backfit 
standard. The Commission has 
addressed·this issue in the final rule on 
backfitting, 50 FR ll8097, 38101, 
September 20, 198Si, and further 
discussion here ill llnnecessary. 

E. Temporary Noncompliances 

Virtually all of the industry 
commenters objected to the 
Commission's intention to end the 
practice of gran~1 temporary 
noncompliances fo.r near-term operating 
plants. Ae noted in the Supplementary 
Information to the proposed rule, for a 
typical power reactor under operating 
license review, the NRC staff normally 
would recognize th.at while the plant 
was ready for low power operation, 
power ascension 01· even initial full 
power operation, the plant might not 
fully comply with each and every NRC 
regulation. In these circumstances, 
"noncompliances" were typically dealt 
with by license conditions requiring 
compliance before proceeding to a 
particular power level or by a particular 
time. The effect on 1~afety of such 
"temporary noncompliances" was 
evaluated by the staff and discussed in 
the staff safety evaluation report. In 
situations where tht! noncompliance 
would be corrected in e relatively short 
time and did not prevent a finding of 
adequate safety, thu staff would 
condition the operating license so that 
the requirements must be met at a later 
time or before a particular power plant 
level was reached. However, the staff 
did not expressly consider or grant an 
exemption under § fi0.12(aJ for these 
temporary noncompliances. In the 
Supplementary Information to the 
proposed rule, the Commission noted its 
intent to eliminate the. practice of 
allowing a licensee to defer compliance 
without expressly granting an 
exemption under § 50.12(a). 

The industry comments on this 
proposal can best bE, summarized in the 
following excerpt frcim the Bishop, 
Liberman, Cook, Purcell & Reyonlds 
comment leltel'-

There is no partfcula:r language in the 
proposed rule, howevel', which would 
specifically mandate this change in practice. 
Moreover, as a practic~1l matter, we do nol 
believe the change is m!cessary or desirable. 
Where compliance with a regulation for low 
power operation makes no technical sense. or 
presents no undue risk, an exemption request 
should not be necessarir. A certain amount of 
flexibility should be as11umed in the 
resulations. i.e., compliance should not be 

required for a level of operation for which the 
regulation has no effect or serves no purpose. 
The traditional license condition approach 
avoids unnecessary exemption paper work 
and prevents potential licensing delays which 
could result from non-compliances which are 
a relatively normal part of the evolution of 
the plant. Moreover, because the Staff has 
used the "no undue risk" in establishing 
acceptable license conditions, the license 
·conditions provide the same level of public 
protection as would exemptions. 

Duke Power offered its experience in 
the licensing of its Catawba 1 Unit to 
illustrate the· potential problems of 
requiring all temporary noncompliances 
to be evaluated under the exemption 
criteria rather than being dealt with as 
license conditions. Duke Power asserted 
that the approach used in Catawba, of 
requiring a sp~cific exemption from each 
regulatory provision for which 
compliance was lacking, did not make 
technical sense and delayed fuel load 
for approximately two weeks. 

The industry commenters questioned 
why the Commission did not even 
mention that the practice of granting 
"temporary noncompliances" has 
explicit regulatory support in 10 CFR 
50.57(b). This regulation provides that-

[e)ach operating license will include 
appropriate provisions with respect to any 
uncompleted items of construction and such 
limitations and conditions as are required to 
assure that operation during the period of 
completion of such items will not endanger 
public health and safety. 

The Atomic Industrial Forum asserted 
that nothing in the proposed rule 
modifies I 50.57(b), and the AIF 
interprets the proposed rule as 
permitting the staff to proceed under 
§ 50.57(b) without the need to obtain a 
I 50.12(a] exemption. 

The Commission's rationale for ending 
the past practice of granting temporary 
noncompliances through license 
conditions is twofold-to ensure that all 
exemptions from the regulations are 
formally and systematically evaluated 
and documented, and to ensure that 
relief from the regulations is based on 
clear regulatory authority. Contrary to 
what has been suggested by the 
commenters, the Commission has not 
relied on 10 CFR 50.57(b) in issuing 
"noncompliances," and in fact, the 
regulatory authority for this practice had 
been unspecified. In contrast, the use of 
§ 50.12(a), in all cases where compliance 
with the regulations cannot be had, will 
provide clear regulatory authority for 
exemption relief. Although the literal 
wording of§ 50.57(b), read apart from 
the other provisions of 10 CFR 50.57, 
would seem to support the commenters' 
interpretation, the Commission has not 
used § 50.57(b) in this manner, and the 

history of the provision end its 
relationship to the other parts of 10 CFR 
50.57, would indicate that it cannot be 
used in the manner suggested by the 
commenters. The predecessor to the 
current § 50.57(b) was the provisional 
operating license provisions originally 
promulgated as 10 CFR 50.57 (e) through 
( e ), establishing the criteria and 
procedures for the issuance of a 
provisional operating license. 25 FR 
8712, Sept. 9, 1960. The provisional 
operating license was established to 
allow an orderly and expeditious 
transition from a construction permit to 
an operating license in cases where-

• The evidence would not support a 
finding of completion of construction, or 

• Where it was 'desirable lo obtain 
further experience before issuing the full 
operating license. 

Specifically, the provisional operating 
license was used to allow fuel loading 
and low power testing to take place 
before the issuance of the full operating 
license. In order to ensure that the 
public health and safety were protected 
during the term of the provisional 
operating license, § 50.57(c), the , . 
corresponding provision to § 50.57(b) in 
the existing rule, authorized the 
Commission to include in the 
provisional operating license-
... Appropriate provisions with respect to 

any uncompleted items of construction or 
other ma tiers covered by provisional 
findings. · 

These provisional findings, set forth in 
§ 50.57(a) addressed the following 
issues-

• Construction of the facility has 
proceeded and there is reasonable 
assurance that the facility will be 
completed in conformity with the 
construction permit and the 
Commission's regulations. 

• Reasonable assurance exists that 
activities authorized by the provisional 
operating license can be conducted 
without endangering public health and 
safety and that such activities can be 
conducted in compliance with the 
regula lions. 

• The applicant is technically and 
financially qualified. 

• Proof of financial protection was 
furnished. 

• There is reasonable assurance that 
the facility will be ready for initial 
loading with nuclear fuel within 90 days 
from the date of issuance of the 
provisional operating license. 

In 1970, § 50.57 was amended to 
eliminate the provis.ional operating 
license, to establish the standards for 
the issuance of a full-term operating 
license currently in§ 50.57(a), and to 
provide for the imposition of license 
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conditions currently in§ 50.57(b]. 35 FR operating licenses, the Commission will 
5317, March 31, 1970. In promulgating coutinue to provide scheduler relief 
this rule, the Commission stated that the under 10 CFR 50.57(b) through 
requirements for the issuance of a full temporary noncompliances for any 
operating license were "largely the uncompleted construction activities 
same" as those which had been required remaining, provided that the 
for a provisional operating license. Commission can find, pursuant to 10 
Because the findings were largely the CFR 50.57(a), that construction is 
same, the Commission did not believe substantially complete. 5 Thia ia within 
that there was a need for a provisional the scope and intent of 10 CFR 50.57(b). 
operating license. Significantly, although Both the achedular exemptions and the 
utility commentera on the proposed rule schedular relief for near-term operating 
had requested the Commission to state licenses will be documented by license 
that the provisional operating license conditions and addressed in the Safety 
and full operating license requirements Evaluation Report. No revision of the 
were the same, the Commission did not regulatory text has been made to 
agree with the industry interpretation. implement these changes because the 
One respect in which the standards are Commission is merely affirming what ia 
different is that for the issuance of a required by the existing regulations. 
full operating license, § 50.57(a) now Finally, the Commission would note that 
requires that "construction of the facility it is not unsympathetic to the need of 
has been substantially completed", flexibility in applying its regulations at 
rather than the provisional operating lower power levels. The Commission 
license finding that "construction of the staff is currently evauating a rulemaking 
facility has proceeded, and there is that would provide for such flexibility. 
reasonable assurance that the facility F. Relationship to Other Commission 
will be completed." In promulgating the Regulatory Actions 
new rule, the Commission also retained 
the provision which authorized the Stone & Webster Engine~ring 
Commission to include appropriate Corporation noted that a large number 
provisions in the operating license with of Commission regulations are "criteria 
respect to any uncompleted items of oriented without specifying a means to 
construction to assure that operation accomplish the underlying intent of the 
during the period of the completion of regulation." The commenter requested 
such items will not endanger public that the Commission not interpret the 
health and safety. The Commission was exemption rule to require exemptions 

when a ". . . non-standard method is merely retaining a provision, similar to 
that in the provisional operating license used as an alternative means of 
procedures, which would allow the compliance other than that specified in 
imposition of conditions on the full guidance documents." On a related 
operating license for any uncompleted issue, Duke Power and Isham, Lincoln & 
items of construction. However, all of Beale, specifically addressed the issue 
the findings of I 50.57(a) must have been of regulatory guidance. Both 
made, including substantial completion commenters criticized the staff practice 
of construction, before I so.s7(b) would of requiring a license applicant to 
be applicable. The provisions of request exemptions from NRC 
I 50.57(b] must be read in conjunction "requirements" contained in the 
with the provisons of§ 50.57(aJ. Finally, Standard Review Plan, regulatory 
h I f th lg · f th guides, or other guidance documents. 

s ort Y 8 ter e promu abon ° e Isham, Lincoln & Beale believed this to 
current U 50.57(a) and 50.57(b], the 
Commission promulgated the present be an inappropriate and unnecessary 
version of§ 50.57(c) to allow for low use of the exemption requirements 
power operation. 36 FR 686, May 14, because the failure to meet these 
1971. The interpretation urged by the "requirements" often is a result of a 
commenter&, would also not be change in NRC staff interpretation and 
consistent with the promulgation of not a change in the underlying 
§ ( ) regulation. 

50.57 c The Commission recognizes that some 
In order to use an approach consistent Commission regulations are broadly 

with existing regulatory authority, and framed and susceptible of various· 
to ensure a documented and systematic 
consideration of exemption requests, the 
Commission will permit temporary 
noncompliance if appropriate under 
U 50.12(a) or 50.57(b). Any scheduler 
exemptions for near-term operating 
licenses must be accompanied by the 
formal findings required by 10 CFR 
50.12(a). However, for these near-term 

• A schedular exemption la granted under 
I 50.12(a) for those items of temporary . 
noncompliance which would prevent the NRC from 
finding Iha t construction la substantially complete 
under I 50.57(a). Scheduler relief is granted under 
I 50.57(b) for those minor Items of temporary 
noncompliance remaining after the NRC has made a 
finding that construction is substantially complete 
under f 50.57(aJ. 

methods of compliance. Compliance 
with the regulations is guided by the use 
of regulatory guides, branch technical 
positions, and the standard review plan. 
Such guidance, however, does not have 
the force and effec( of a regulation. The 
c"ommission also recognizes that 
acceptable methods of compliance may 
change over time based on staff and 
licensee experience. If what Stone & 
Webster referred to as a "non-standard" 
alternative method of compliance is 
outside the scope of previous 
interpretations on acceptable methods 
of compliance, or the method currently 
acceptable to the staff, an exemption 
from the regulation may or may not be 
required. Under the existing regulatory 
framework,' an applicant or license may 
demonstrate that an alternative method 
of satisfying the regulation is · 

. acceptable. Failing such a 
demonstration,.an exemption would be 
necessary. The revisions to the 
exemption provisions which are the 
subject to this rulemaking would not 
change this regulatory framework. 

Stone & Webster Engineering stated 
that the proposed rule only applies to 10 
CFR Part 50 and also noted that an 
Appeal Board decision in the Shoreham 
proceeding held that an e1(.emption 
request to 10 CFR Part 50 did not 
constitute an exemption request to 10 
CFR Part 73. In the Matter of Long 
Island Lighting Co. (Shoreham Nuclear 
Power Station, Unit 1), ALAB-800, 21 
NRC 386 (February 21, 1985). This 
commenter recommended that the 
Commission consider the need for 
"similar and consistent language 
throughout its regulations.".ln response, 
the Commission agrees that exemptions 
from the provisions of each part of the 
regulations must be evaluated and 
granted under the exemption provisions 
contained in that part. Therefore, a 
request for a Part 73 or a Part 20 
exemption would have to be evaluated 
under I 73.5 or I 20.501, respectively. 
The Commission has considered the 
need to revise other parts of its 
regulations to correspond to the criteria 
in § 50.12(a). Because the majority of 
exemption situations arise in the context 
of the 10 CFR Part 50 requirements, the 
Commission has determined that 
revisions to other parts of the 
regulations are not necessary at this 
time. 

On a related point, the relationship 
between the general exemption criteria 
in § 50.12(aJ and other provisions in P~rt 
50 that contain specific exemption 
criteria or alternative methods of 
compliance, the Commission would 
emphasize that § 50.12(a) is the 
exemption· provision that applies 
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generally to the provisions of 10 CFR and are consistent with the common defense 
Part 50. If another regulation in Part 50 and security. 
provides for spe1cific exemption relief, or As in the existing rule, an exemption 
for alternative metho'ds of compliance, must be "authorized by law." Apart 
the criteria of the specific regulation are from the very fact of granting the 
the appropriate considerations. If the exemption relief itself, the granting of 
exemption criteria in the specific the exemption cannot be in violation of 
regulation are met, the rule has been other applicable laws, such as the 
complied with, und no exemption under Atomic Energy Act or the National 
§ 50.12(a) is nec,essary. It is only in those Environmental Policy Act. 
cases where the specific exemption or In a departure from the text of the 
alternative compliance criteria cannot existing rule, the final rule requires a 
be satisfied, that the application of the finding that the exemption will not 
general criteria in § 50.12(a) will be "present an undue risk to the public 
appropriate. If the specific exemption health and safety" and would be 
criteria, or the alternative methods of "consistent.with the common defense 
compliance, can be satisfied, there is no and security." These standards provide 
need to also satisfy the criteria of an explicit recognition of traditional 
§ 50.12(a). staff practice in evaluating the safety 

The AIF requested clarification on the implications of a particular exemption. 
relationship of the proposed rule to the As noted above, it is anticipated that the 
Shelly amendment process, and to the evaluation of "no undue risk" will 
"living schedule" concept. Public consider such factors as the type of 
Service Gas & E!,ectric also requested plant operation contemplated (fuel 
information relevant to the Shelly loading, low power testing, power 
process. Georgia Power requested ascension,_ or full power opera.ti on), the 
clarification on the relationship of the length of lime that the exempt10n would 
exemptions rule Ito requirements, which be in effect, the .existence of alternative 
the commenter characterized as licensee means of compliance or compensatory 
"commitments", ,,ften made by a measures, and other safety factors. The 
licensee to perform a particular activity, Commission believe~ that the "not 
such as modification of facilities during endanger" !anguage m the current rule 
a particular period or prior to a was never mtended to embody any 
particular date. s~ecial standards for exemptions thaJ 

The final rule applies solely to d1ffer~d fr~m the statuto.ry standards 
exemptions from the Commission's that hc~nsmg must provide adequate 
regulations. It dot!S not apply to relief prot~chon lo t?e health a~d safety of the 
from license cond:itions or amendments. pubhc and be m accord wit~ the " 
technical specifications. or other commo~ d?/ense and secur1t~. The n? 
licensee "commitments." The "living undu.e nsk standard of the fmal rule 1s 
schedule" involveis the application of 8 a refmement of the statutory st.an~ard 
plant-specific license requirement, and that re~ects current staff practice m the 
therefore, is not covered by the exemp~ons area. . .. . 
exemptions rule. . As d1~cussed earlier, the public 

mterest standard of the proposed rule 
G. Policy Statement Versus Rule has been deleted. 

GPU Nuclear s1J1ggested that the 
Commission, as an alternative to the 
proposed rule, may want to issue a 
policy statement that provides guidance 
on interpretation of the "public interest" 
standard. In issuing the proposed rule. 
the Commission did consider the use of 
a Policy Statemen1t to clarify the 
exemption procesu. The Commission 
rejected this approach. believing that 
rulemaking would be the more 
appropriate appro11ch for formalizing the 
exemption process .. 

IV. The Final Rule, 

Section 50.12{a)(1}. Section 
S0.12(a)(1) of the fi:nal rule authorizes 
the Commission to grant exemptions 
which-

are authorized by law, will not present an 
undue risk to the public health end safety. 

Section 50.12{a){2}. Section 50.12(a)(2) 
of the final rule provides that the 
Commission will not consider granting 
an exemption unless special 
circumstances are present. Special 
circumstances are present whenever-

(i) Application of the regulation in the 
particular circumstances would be in 
conflict with other rules or requirements 
of the Commission; or 

(ii) Application of the regulation in the 
particular circumstances would not 
serve the underlying purpose of the rule 
or is not necessary to achieve the 
underlying purpose of the rule; or 

[iii) Compliance would result in undue 
hardship or other costs that are 
significantly in excess of those 
contemplated when the regulation was 
adopted. or that are significantly in 
excess of those incurred by others 
similarly situated; 

(iv) The exemption would result in 
benefit to the public health and aafety 
that compensates for any decrease in 
safety that may result from the grant of 
the exemption; or 

(v) The exemption would provide only 
temporary relief from the applicable 
regulation and the licensee or applicant 
has made good faith effortll to comply 
with the regulation; or 

(vi) There is present any other. 
material circumstance not considered 
when the regulation was adopted for 
which it would be in the public interest 
to grant an exemption. 

These circumstances represent 
situations in which the Commission 
believes it would be reasonable to grant 
an exemption, provided that the general 
standards of§ 50.12(a)(l) are also met. 
The circumstances were selected on the 
basis of exemption criteria that have 
been noted by the courts with approval 
(hardship, equity, more effective 
implementation of overall policy, 
circumstances substantially different 
from those considered in the rulemaking 
proceeding] and on the basis of 
examples from past Commission 
exemption practice where the 
circumstances underlying the exemption 
appeared to be relevant and appropriate 
for exemption relief. The Commission's 
objective in adding 50.12(a)(2) is to 
impose limits on the type of exemption 
requests that can be granted, and 
thereby reaffinn and strengthen the 
existing NRC policy and practice of 
evaluating an'd granting exemptions in a 
judicious and discriminating manner. 

Section 50.12(a}(2J(i) would address 
those situations where application of a 
regulation in a particular circumstance 
would be in conflict with other rules or 
requirements of the Commission. This 
provision is designed for those 
situations where an applicant or 
licensee would be in the anomalous 
position of satisfying two or more• 
conflicting requirements. 

Section 50.12(al(2J(ii) would address 
those situations where application of the 
regulations in the particular 
circumstance is not necessary to 
achieve, or would not serve. the 
underlying purpose of the rule. This 
would include tholle situations 
considered in requests for exemptions 
under 10 CFR 2.758(b), where 
circumstances peculiar to that case, as 
opposed to any alleged generic 
inadequacy of the regulation, may result 
in the frustration of the underlying 
purpose of the rule. For example, see, In 
the Matter af Pacific Gas and Electric 
Company [Diablo Canyon Nuclear 
Power Plant, Units 1 and 2), ALAB-653, 
16 NRC 55 (1981); In the Matter of 
Metropolitan Edison Company (Three 
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Mile Island Nuclear Station, Unit No. 1). 
CLI~16, ii NRC 674 (1960); In the 

. Marter of Duke Power 'company 
'(Catawba Nuclear Station. Units 1 and 
2). CLl-7s-:9, 2 NRC 100 (1975). It must 
be understood here that the underlying 
purpose of the rule should be something 
more specific thari achieving adequate 
safety· protection. 'Otherwise all of the· 

. safety requi~ements in 10 CFR Part SO 
become subje<;t to cipen litigation. and 
the exemption process becomes open 
ended. Rather, the specific objec~ve of 
the regulation must be ascertained fro.m 
the rule. itself or the underlying ... 
rulemaking proceeding (fqr example. the 
specific purpose of 10 CFR I 50.46 w9uld 
be assuring a coolable core during and 
after postulated loss-of-coolant 
accidents). . . ' . 

Section 50.12(a)(2)(iii) addresf!eB those 
situations where compliance would . 
result in undue hardship or other costs 
that' are significantly in excess of those 
contemplated when the regulation was 
adopt_ed, or that are•significantly in 
excess of those incuz:red by others 
similarly situated. This is intended to· · 
provide equitable treatment to 
BP.plicants or licensees who, because of 
some unusual circumstance, are affected 
in a manner different than that of other 
similarly situated licensees or 
applicants. For example, see In the 
Matter of Duke Power Company 
(Catawba Nuclear Station, Units 1 and 
2) .. ~U-75-41, 2 NRC 180 (1975) .. 

Section 50.12(e)(2)(iv) would address 
situations where the exemption would 
result in benefit to health and safety that 
compensates for any decrease in safety 
that may refilult from the grant of the 
exemptio.ri. · . 

Section 5Q.12(a)(2)(v).esteblishes a 
condition where the exemption would 
prqvide only temporary relief from the . 
applicable regulation. This would cover 
the so-call~d "11chedular" exemptions 
where the relief sought is limited to a 
specific amount of time or until a 
specific ~ent occurs .. 

The·applicant's good faith efforts to 
comply with the requir.ed schedule 
would be one of the .factors considered 
in determining whether. this special 
circumstance exists. 

Section 50.12(a)(2)(vi) establishes a 
category _of any other material . , 
circumstances not considered when the 
regulation was ad9ptecl, Although the 
Commission believes that the conditions 
in 1§'S0.12(a)(2)(i) through 50.12(a)(2)(v) 
will cover.most requests in which an 
exemption could reasonably be granted, 
I 50.g(a)(Z}(vi) recogniz~s that there 
rriay,be circun:istances, which could not 
have been foreseen in developing the 
conditions In i 50.12(a)(2)(i} through 

50.12(a)(2)(v). in which it would be 
equitable to provide relief from'the 
regulations. In these cases, after 
documentation of the material 
circumstances not considered when the 
regulation was adopted, a determination 
that the exemption would be in the · 
public interest, and meeting the general 
criteria. including "no undue risk. in 
§ 50.12(a)(l), an exemption could issue . 
However, this provision would also 
require the Executive Director for 
Operations to consult with the . · 
Commission before the exemption could 
be grantee!. .· 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final rule. 
The analysis examines the costs and 
benefits of the alternatives, as well as 
the environmental assessment, 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street NW. Washington, DC. Single 
copies of the analysis may be obtained · 
from: F.X. Cameron, Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone: 301-49z.:.saag, 

The Commission notes that because 
the criteria in § 50.12(a)(2) will now Regulatory Flexibility Certification 
include consideration of hardships or In accordance with the Regulatory 
unusual difficulties. as well as the level Flexibility Act of 1980, 5 U.S.C. 605(b), 
of safety, it is deleting the provision.· the Commission hereby certifies that this.· 
from existing§ 50.12(a) on additional rule will not have,a significant economic · 
requirements for exemptions from the impact upon a substantial number of . 
fracture toughness requirements of 10 small entities. The final rule primarily 
CFR Pari 50, Appendices G and H. A affects commercial power reactor 
con:e.sporiding deletion has been made licensees and license applicants, none· of 
to 10 CFR 50.00(b).. whom constitute a "small entity." 

Finding of No Significant Environmental List of Subjects In 10 CFR Part 50 
Impact: Availability· . Antitrust, Classified information, Fire 

The Commission-has determined prevention, Incorporation by reference, · 
under the National Environmental Policy Intergovernmental relations, Nuclear. 
Act of 1969, as amended, and the power plants end reactors, Penalty, 
Commission) regulations in Subper.t A. · Radiation protection, Reactor siting 
of 10 CFR Part 51, that this rule is not a criteria, Reporting and recordkeeping 
major Federal action significantly requirements. .. . 
affecting the quality of the human For the reasons set out in the 
environment. Therefore. the Commission preamble, and under the authority of the 
has determined that it will not prepare Atomic Energy Act of 1954, as amended;' 
an environmental impact statement for the Energy Reorganization Act of 197~, · · 
this action. The final rule.modifies that as amended, and 5 U.S.C. 553, the NRC . 
criteria and procedures for the is adop~ing the following amendments to 
consideration,of exemption requests 10 CFR.Part 50. 
under 10 CFR Part 50. The adoption of . . 
such criteria and procedures does not ;ii1> 51 F_R 65.14 
have an environmental impact.in and of Pubhs~ed 2/25/86 . 
· h · , Effect 1ve 3/27 /86 itself. T e potential environmental 
impact of a specific exemption will be 
evaluated, as appropriate. in the context 
of the specific request for an exemption. 
The environmental assessment and 
finding of no significant impact on 
which this determination is based have 
been incorporated into the regulatory 
analysis for this rulemaking. The 
availability of the regulatory analysis/ 
environmental assessment is noted 
under Regulatory Analysis, infra. No 
other related environmental documents 
are relevant to this determination. 

P~perwork Reduction Act . 

This final rule does not contain a new 
or amended information collection -
requirement subject to Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were . · ·: 
approved by the Office of Management 
and Budget, approval number 315~11. 

10 CFR Part 50 

Limiting the Use ot Hlghly E'.nrlchc,d · 
Uranium In Domestically Ucensed . · 
Research and Test Reacto_rs. 

AGENCY: Nuclear Regulatory · 
Commission. 
ACTION: Firial rule. 

SUMMARY: The Commission is amending 
its regulations to limit the use-of highly · 
enriched uranium (HEU) fuei in . . 
domestically licensed research end·test 
reactors (non-power rtactors). The 
amendment$ generally would require. 
that newly licensed'non-power reactors· 
use low enriched uranium (LEU) fuel · 
and. conti~gent on'Federal Government 
funding for coriversimi-relaled costs .. 
that licensees of existing non-power 
reactors replace .HEU fuel with LEU fuel 
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acceptable to the Commission. The 
amendments are intended to promote 
the com!!lon defense and security by 
reducing the risk of theft or diversion of 
HEU fuel used in non-power reactors 
and the consequences to public health, 
safety and L'-ie environment from such 
theft or diversion. The red1icti9n in U9P 

of HEU should encourage sim:lar action 
by foreign operator11 of non-power 
reactors and, thereby, reduce ihe 
amount of HEU fuel in international Ul'P.. 

El'FECTIVE DATE: March 27, 19B6. 

FOCI FllRTl4ER INFO?t,•A:ION CON:'\·:::: 
F P. Gilh,;,ie. orr:cp of Nuc:h~ar 
Regu!atms Research, U.S. !'Jucle;;r 
Reg;):'l!u:-y Commisnion, Washingt,in. 
DC 20555, Telephone: (301) 443-79:.;<,. 

SUPl'L!':MENTARY INF1:>RMA TION: 

Contents 

I. Ra,}:ground 
IL RtspunsE- t 1) Pub!ic Commen~s r;n t~i~ 

Pr0posed Rule . 
III. Rensions to the Proposed Rule 

I. Backgro.ind 

On July 6, 1964 (49 FR 27769), the 
Commission published a proposed rule 
which would implement Commission 
policy (expressed in ·17 FR 37007, dated 
August 24, 1982) to reduce, to the 
maximum extent possible. the use of 
highly enriched uranium (HELT) in 
domestic and foreign research and test 
reactors [non-power teactors). The 
proposed rule was intended to 
implement this policy by generally 
requiring newly licensed non-power 
reactors to use low enriched uranium 
(LEU) 'fuel and licensees of existing non
power reactors to replace HEU fuel with 
LEU fuel when available. Use of LEU 
fuel rather than HEU fuel reduces the 
possibility that fuel from non-power 
reactors would be_diverted or stolen for 
the ultimate purpose of making 
"Weapons-usable" material. 

In the supplementary information 
accompanying the publication of the 
proposed rule, the Commission 
acknowledged its concerns about the 
costs of conversion to its licensees, 
including costs attendant to the 
licensing process. The Commission, 
therefore, invited comments on (1) the 
extent that economics of conversions 
should influence its actions and (2) the 
approach of using "generic envelopes" 
of safety limits [explai.ned below) and 
limiting conditions of operation to 
facil:ta~e conversion safety reviews. 
Both of these issues were addressed in 
many comment letters, and the final rule 
includes provisions which the 
Commission believes respond in a 
reasonable and prudent manner to the 
legitimate concerns abc,ut these 
subjects. 

II. Responses to Public Comments on the 
Proposed Rule 

Over 150 comment letters were 
received from members of Congress, · 
public interest groups, members of the 
research and test reactor community, 
special interest groups, the Departments 
of Energy [DOE) and State, the Arms 
~oz:itt:ol and Disarmament Agency, and 
md1v1dual members of the public. The 
extensive comments on this proposal 
were separated into nine categories. (1) 
International Significance of NRC
Mandated Conversion; (2) Value/ 
Impacts of Proposed Conversion; (3) 
Technical Feasibility and Safety Issues· 
(4) Licensing Issues Attendant to ' 
Conversion; (5) Funding for Proposed 
Conversions; (6) Risk of Theft or 
Diversion of HEU Fuel; (7) Evaluation of 
the Threat of Theft or Diversion of 
HEU-Adequacy of Security; (8) 
Implementation Options and 
Alternatives; and (9) Miscellaneous 
Comments. · · 

Three categories of comments were 
most relevant to the underlying basis for 
the changes incorporated into the final 
rule. These were Category 4-Licensing 
Issues Attendance to Conversion: 
Category &-Funding for Proposed 
Conversions; and Category 8-
Implementation Options and 
Alternatives. Two other categories were 
considered to be most relevant to the 
decision to promulgate final rule. These 
were Category I-International 
Significance of NRC-Mandated 
Conversions and Category ti-Risk of 
Theft or Diversion of HEU Fuel. The 
Commission's positions on the topics 
addressed in these five categories of 
comments are summarized below. 
Copies of all public comments and the 
complete Commission staff responses 
are available for inspection and copying 
for a fee at the NRC Public Document 
Room, 1717 H Street NW, Washington, 
DC 20555. Single copies are available 
without charge from the contact person. 

Funding for Proposed Conversions 
In publishing the proposed rule for 

public comments, the Commission 
indicated in the Supplementary 
information section that it shares the 
licensees' expressed views that 
conversion costs should largely or 
entirely be financed by the Federal 
Government. Currently, the Federal 
Government, through the DOE, is 
providing funding for the Reduced 
Enrichment for Research and Test 
Reactor (RERTR) and other fuel research 
programs. The objective of these 
programs is to develop and demonstrate 
non-power reactor fuels which can be 
operated, safely and will allow 
substitution of LEU for HEU fuel in such 
reactors. These programs have been 
successful to date, and their continued 
success is expected to result in 
technological developments which could 
lead to a significant reduction of HEU 

inventories both in the United States 
and abroad. 

It was recognized that additional 
operational and support costs 
associated with physical replacement of 
HEU fuel with LEU fuel would be 
incurred in the domestic conversion of 
licensed facilities. A number of 
commenters stated that the NRC 
statement on costs did not constitute a 
firm commitment for funding expensive 
fuel changes and did no~ specify what 
costs would or would not be covered. 
Cost of transportation (both of new and 
old fuel), costs caused by the differences 
in fuel cycles for LEU and HEU fuels, 
and costs associated with insurance, 
disposal, licensing support and potential 
litigation were specifically identified by 
commenters. It was also pointed out that 
the proposed rule did not establish a 
vital link between Federal funding and 
implementation, that is, it did not make 
clear whether or not implementation 
could be delayed if Federal funding did 
not materialize. One comment letter 
discussed the apparently conflicting 
views of NRC and DOE on conversion 
funding, especially for "lifetime cores," 
and questioned Congressional 
willingness to provide funding. 
Resolution of the funding question was 
considered necessary before issuance of 
a final rule. 

Many commenters supporting the 
proposed rule implied that economics 
should not be used as a reason to avoid 
the changeover. Comments from two 
members of Congress indicated their 
belief that Congress would continue to 
provide funding for development of 
reduced enrichment fuels and would 
defray the cost of their use in university 
research reactors. Others also stated 
their belief that funding for conversion 
would be provided by Congress. 

After reviewing these comments. the 
Commission is of the view that 
conversion costs of all domestic non
power reactors directed to convert 
should be financed fully by the Federal 
Government. The domestic conversion 
actions it has proposed are based on the 
determination that the residual risks of 
theft or diversion of HEU fuel from non
power reactors could be further reduced 
in a cost/effective manner and that 
these actions are consistent with the 
U.S. policy of setting an example to 
encourage conversion by foreign users 
of HEU in non-power reactors. Full 
Federal financing would als·o permit the 
Commission lei meet the dictates of 
section 104c. of the Atomic Energy Act 
of 1954, as amended. Such financing 
would allow the Commission to impose 
only the minimum amount of regulation 
on non-power reactor licensees to fulfill 
its obligations under this Act to promote 
the common defense and security and to 
protect the health and safety of the 
public and will permit the continued 
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conduct of widespread and diverse 
research and developmenfacti\'ities by 
these licensees. 

As noted in the background material 
accompanying publication of the 
proposed rule, DOE historically has 
provided significant support to research 
and test reactor programs. In fact. fuel 
for university reactors is currently 
supplied and paid for by DOE. (i.e., U.S. 
taxpayers) and "loaned" to the 
universities. lt'is anticipated that the 
funding necessary for conversion 
activities for both university and other 
licensees could be provided through 
DOE or another Federal agency. The 
Commission has requested that 
Congress appropriate the necessary 
funding to cover licensees' conversion' 
related costs. . 

To reflect its determinations and 
views with respect to the funding issue, 
the Commission has added the following 
features to the final rule. First, in the 
definitions in § 50.2, the Commission 
sets forth its views on elements to be 
considP.red in determining lhe Federal 
Government's obligations to provide 
fundmg for conversion-related activities: 
That funding could include, but is not 
necessarily limited or extend lo (1) costs 
attendant to the procurement of LEU 
fuel: (2) costs attendant to "!oat HEU 
fuel value" (i.e., residual value of HEU 
fuel being used by commercial 
licensees); (3) licensee cost attendant to 
operations necessary to replace HEU 
fuel with LEU fuel; (4) reasonable leis! 
revenue costs attendant to (a) facility 
shutdowns necessary to accomplish the 
conversion process, and (b) the· 
difference in fuel cycle costs, such as 
more frequent refueling resulting from 
the use of LEU fuel rather thari HEU 
fuel; (5) costs attendant to both 
tran3poration of HEU fuel from and LEU 
fuel to the licensed facility undergoing 
conversion; (6) reasonable costs 
attendant to preparing analyses and 
presenting documentation required by 
the final rule or necessary to obtain 
NRC approval for the conversion 
process; and (7) reasonable costs 
associated with safeguarding HEU fuel 
being replaced in the process of 
conversion until it has been transferred 
to an appropriate facility. Final 
determination of conversion costs under 
the provisions of this rule and 
certification thereof to the Commission 
shall rest with the Department of Energy 
or other agency responsible for 
disbursing conversion funds, in 
consultation with the licensee. 

Second, the paragraph on 
implementation,§ 50.64(c), has been 
modified to require licensees to submit 
proposals for conversion which would 
include a certification from DOE or 
other appropriate Federal agency that 
Federal Government funding for 

conversion is available. Only if the 
certification is obtained would a 
licensee be required to include a 
schedule for conversion in the required 
proposal. If Federal Government funding 
for conversion cannot be certified, the 
proposal's contents may be limited to a 
statement of this fact; however, the 
licensee would be required to resubmit a 
proposal for conversion at 12-month 
intervals thereafter, until certification is 
obtained. This provision applies to all 
non-power reactor licens~es. 

Finally. under the provisions of 
§ 170.1 l(b)(l), the Commission hereby 
grants to non-power reactor licensees a 
orie-time exemption from application 
fees, license fees, amendment fees, 
renewal fees, approval fees and 
inspection fees associated solely with 
the conversion processes required by 
§ 50.64. Aside from inspection fees. the 
exemption for the other fees would · 
apply to four commercial licensees 
affee,ted by § 50.64 (the other facilities 
are already exempt under § 170.ll(a) (4),· 
(5), and (9)).The exemption of 
inspection fees would apply to 26 
licensees, and is expected to be limited· 
to any single non-routine safety 
inspection performed by NRG following 
a facility's conversion to assure that a 
licensee is complying with its stated or 
approved conversion plans and 
operations. 

Through these provisions, 'the 
Commission believes that the. costs of 
conversion to its licensees can be 
virtually eliminated. 

Implementation Options and 
Alternatives 

A large fraction of the comment 
letters focused on the implementation 
features of the proposed rule. Two 
views held by commenters supporting 
the proposed rule were that a specific 
deadline should be imposed on 
conversion actions and that the 
conversion exemptions, under the 
pwposed rule's unique purpose 
provisions, should be eliminated or 
tightened. In counter-point, several 
commenters stated that, since it is at 
present uncertain what fuel would be 
acceptable to the Commission, the 
issues of funding and for license 
amendments should be resolved before · 
any final rule is issued. 

As to the deadline issue, the 
Commission has determined that 
establishing a specific deadline for 
conversion actions is not generally 
justified. This is in keeping with the 
Commission's view that funding for 
conversions should be available, that 
HEU to LEU fuel conversion addresses 
the potential reduction of the residual 
risk posed by the use of HEU fuel at 
licensed non-power reactors and thus 
does not require a specific deadline, and 

that domestic conversions are intended 
to be put on solid footing by setting a . 
strong, resolute and sensible example, 
consistent with U.S. national policy, to 
en~ourage foreign operators of non
power reactors to convert to the use of 
LEU fuel. The Commission, however; 
does want to initiate the overall 
conversion process at ·the earliest 
possible date, and, therefore, has 
provided in § 50.64 for 12 months fcir the 
initial submission by affected licensees 
of their conversion proposals. To further 
assist licensees and the DOE, a 
definition of fuel acceptable to the 
Commission has been added to § 50.2. 
The Commission believes that, for 
several non-power reactors, fuels can be 
made ·available which would be capable 
of meeting this definition. . 

Turning to the issue of conversion 
exemptions which could be granted . 
under the unique purpose provisions of 
the proposed rule, t.,.e Commission 
believes that these exemptions are 
needed under section 104c. of the 
Atomic Energy Act to permit the 
continued conduct of widespread and 
diverse research and development; 
however. the definition of unique 
purpose in·§ 50.2 has been expanded to 
define more precisely the nature and 
purpose of the experiment, program, or 
commercial activity necessitating the 
use of HEU fuel. 

The funding issue has been addressed 
already and the amendment issue is 
discussed later with respect to § 50.64. 
The remaining issue in this subgroup of 
implementation options involves the 
question of licensing uncertainties (i.e., 
the possibility that licensees may 
become involved in protracted 
adjudicatory hearings as a result of their 
conversion activities). This issue is 
adaressed in the following section .. 

Licensing Issues Attendant to 
Com'ersion 

In lhe supplementary information 
section of the proposed rule, the 
Commission stated that it is considering 
the development of "generic envelopes" 
of safety limits for several types of non
power reactors. The Commission 
believed that these envelopes could be 
developed by (1) defining the licensing 
needs for various classes of reactors 
(e.g., for both normal operating 
conditions and potential accident 
scenarios); (2) reviewing the domestic 
and foreign data ·available through the 
RERTR and other fuel development and 
demonstration programs; and (3) 
assessing the feasibility of generic 
safety evaluation of safety analysis 
reports. The development of these 

_g!m.e_ric-envelopes could facilitate safety 
reviews attendant to the HEU/LEU fuel 
conversion process. Comments were 
invited on this approach and many Wl'rt' 
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received from both supporters and 
opponents of the proposed rule. These 
comments can be divided into two 
gener.al classes. 

One. class argued that conversion 
would require, in almost all cases, either 
a reactor "relicensing" (or new 
operating license) or a licensing 
amendment. The possibility of . 
implementing conversion under § 50.59 
withput amendment was generally 
considered unreali1;tic. Concerns were 
expressed that this "relicensing" or 
license amendment process could lead 
to extensive licensing hearings brought 
about by intervenoi:s and that costs 
related to such hearings coald exceed 
the hardware costs of conversion. Some 
of these commenters cited the recent 
shutdown of the UCLA reactors as a 
pertinent example. Many commenters, 
including several involved with the 
operation of non-power reactors at 
universitie,1, indicated that they could 
not afford to engage, in litigation against 
determined opponents and that even the 
perception of uncertainties about such 
litigation could influence decisions on 
continued reactor operation. 

Following this line of argument, a few 
commentere recommended that the NRG 
undertake a rulemaking proceeding on 
the issue of generic :licensing and that 
any changeover be c:ontingent on a 
finding that safe ope:ration of a non
power reactor would not be affected 
significantly by a conversion from HEU 
to LEU fuel. It was also suggested that 
the requirement in the proposed rule 
regarding the acquisition (or fabrication) 
of additional HEU fuel should be 
contingent on completion of the license 
changes necessary to accommodate use 
of LEU fuel. The potential need for the 
rule to provide, in any conversion 
process, for stepwise refueling to keep 
the reactor within present 10 CFR.Part 
73 requirements was also identified. 

The other class of comments 
presented an opposite viewpoint, 
arguing that, even if conversion requires 
a license amendmenl~ challengers can 
raise questions only ,on the narrowest of 
matters relevant to the subject of the 
amendment. Further, many commenters 
in this class opposed the idea of generic 
envelopes of safety limits for several 
types of non-power r,~actors, although 
some of them recognized the need for 
generic safety analysis of fuels. These 
commenters stated that if there are any 
questions about the safety of reactors 
due to conversion, th,~ public shc;rnld be · 
allowed to address these safety 
questio,ns in a public hearing. Others 
emphasized that safety margins should 
increase or remain equal to those 
currently approved by the NRC and that 
a license amendment should be required 
if margins are reduced. On the other 
hand, several commenters noted that 

interventions against the amendments 
required to accomplish conversion 
would be unlikely but that, indeed, 
failure to convert could lead to 
intervention in license renewal and 
license amendment proceedings. 

The Commission has decided to 
forego, at least for the near term, any 
"generic envelope" safety rulemaking. 
While this rule resolves all issues ae to 
need for conversion to LEU, it does not 
provide any generic resolution for any 
safety issues that may arise, in 
individual cases, in connection with 
changes in the license. facility or 
procedures made necessary by the 
conversion to a different fuel type from 
HEU to LEU. 

After receipt of a licensee proposal for 
implementation of the conversion to 
LEU, NRC staff will conduct an 
appropriate evaluation for both 
implementation of the rule and for 
assuring the protection of the public 
health and safety in connection with 
any licensee-proposed changes in the 
license, facility, and procedures made 
necessary by the conversion. After the 
NRC staff evaluation, an appropriate 
enforcement order will be issued 
directing both the conversion and any 
necessary changes in the license, facility 
and procedures. It is expected that in 
most cases, if not all, that enforcement 
order will be in the form of an order to 
modify the license under 10 CFR 2.204. 

In the event that any interested 
person should, in accordance with 
section 189a. of the Atomic Energy Act, 
request a hearing on the enforcement 
order, NRC staff will participate fully in 
the proceeding and will have the burden 
of defending the order. Thus, in the 
event a hearing is requested, the 
licensee need not participate in the 
hearing and may therefore avoid 
litigative expenses associated with the 
conversion and hearing. The 
Commission believes that this !\'RC staff 
role is consistent with the general policy 
that the costs of conversion to LEU 
shouid, to the maximum practical extent, 
be borne by the Federal Government.· 

International Significance of NRG
Mandated Conversions 

The Commission's view on the 
international and nonproliferation 
significance of the proposed domestic 
conversions was reflected in the Policv 
Statement of August 1982 (47 FR 37007, 
dated August 24, 1982). The Commission 
discussed in this Statement its interest 
in reducing, to the maximum extent 
possible, the use of HEU in domestic 
research and test reactors and, thereby. 
encouraging conversion by foreign 
reactor operators. To assist in 
accomplishing this policy goal, the 
Commission made two commitments: 
First, to provide full support for DOE's 
RERTR program; and second, ae part of 

the policy to strongly encourage 
conversion by foreign operators, to take 
steps to encourage similar action by U.S. 
non-power reactor operators. 
Subsequently, the Commission 
considered the proposed rule to limit the 
use of HEU fuel in domestic non-power 
reactors as such a step. 

As to international and 
nonproliferation implications, the St~te 
Department stated that the proposed 
action could have some marginal effect 
on future negotiations with foreign non
power reactor operators regarding the 
need and timing for converting their own 
reactors. It also suggested to the NRC 
that converting some reactors might 
impose an undue technical or economic 
penalty. The Commission has responded 
to this comment by closely coupling 
conversion to Federal Government 
funding of conversion-related activities. 
Through this action. the Commission 
believes it has brought the criteria for 
the domestic conversion program in line 
with the no undue economic penalty 
criterion suggested by the Executive 
Branch for foreign non-power reactor 
operators. T-he Commission also . 
recognizes that the development and 
demonstration of acceptable LEU 
replacement fuel and the conversion of 
larger DOE facilities can have a 
significant influence on foreign non
power reactor operators. 

The proposed rule implied that HEU 
fuel at all licensed non-power reactors. 
whether in a facility's inventory or in 
transit, has relatively equal proliferation 
significance. The State Department view 
is that no significant nonproliferation 
benefits are associated with conversion 
of "lifetime core" reactors, i.e .. those 
reactors that were designed and built to 
operate over their entire life with the 
initial fuel load. Currently, 16 of 26 
( originally 20 of 31) licensed facilities , 
potentially affected by the final rule can 
be characterized as having lifetime 
cores. The Commission concludes that 
conversion of domestic non-power 
reactors will promote the common 
defense and security by reducing the 
risk of theft or diversion of HEU fuel at 
these reactors and the consequences to 
public health, safety and environmFmt 
from such theft or diversion. 
Additionally, domestic conversions 
should generally encourage, in a 
symbolic way, conversions of foreign 
non-power reactors. 

Risk of Theft or Diversion of HEU Fuel 

Although the proposed rule to limit 
the use of HEU in non-power reactors 
was based primarily on international 
policy and nonproliferation 
considerations, the comments 
necessitated a reexamination of the 
"values" and "impacts" associated with 
further reductions in the domestic risk of 
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theft or diversion of HEU fuel from NRC
licensed non-power reactors. This 
reexamination is summarized here. The 
complete responses to public comments 
are available from the NRC Public 
Document Room, under the title, 
"Limiting the Use of Highly Enriched 
Uranium in Domestic Research and Test 
R1;;actcrs, Responses to Public 
Comments," July 22, 19!;5. As s!ated 
above and explained below. the 
Commission concludes that the final rule 
is based on domestic comnwn defense 
and security and public health and 
safety considerations as well as on 
international and nonproliferati,m 
tonsidera lions. 

In assessing the "value'' of 
c;onversions in terms of residcal risk 
reduction, the conservatisms in the 
curreut operating assumption of the 
likelihood of clandestine fission 
explosive (CFEJ fabrication must be 
considered. Specifically, consideration 
must be given not only to the level of 
security provided, but also to: (1) The 
!heat: (2) the ability of the intelligence 
community to give advance warning of a 
developing event or a planned 
malevolent act in sufficient time to 
implement additional countermeasw·es; 
(3) the deterrent value of irradiated fu,il; 
(4) the length of time it would l.3ke !IJ 
remove fresh or irradiated fuel from a 
facility (irradiated fuel would normally 
take longer); (5) the likelihood that an 
adversary would successfully procei;s 
either fresh ·or irradiated fuel to obtain 
material which potentially could be used 
to construct a nuclear explosive device, 
and the time and resources requi~ed 
(processing of irradiated fuel is 
significantly more difficult); (6) the 
ability to find and retrieve nuclear 
material. if stolen (irradiated fuel would 
be easier to find); (7) the conservatism 
built into the 5-kilogram formula 
quantity for U-235-see generally 
§§ 73.l(a) and 73.2(bb)(the presence of 
fission products would increase the 
conservatism of this number); and (8) 
the likelihood that an adversary could 
successhlly construct a nuclear 
explosive device (the presence of fission 
products would make this more 
difficult). All of these factors have an 
impact on the assessment of the 
likelihood that an adversary could 
construct a CFE through diversion or 
theft of 1-lEL' fuel from non-power 
reflclors. To complete the evaluation of 
risk, the range of consequences has been 
considered in the event of a successful 
theft or diversion of any quantity of 
HEU fuel from licensed non-power 
reactors. The resultant rl.!duction of risks 
can be balam;:ed against foe in,urred 
costs. As explained above, the costs of 
conversion for all affected licensees 
includes a quantifiable component, 
currently estimated as $12-16 million. In 

addition, nonquantifiable costs have 
been identified, including any licensing 
cost associated with pote1~:lal hearings 
and potential losses in functional 
capabilities al affected facilitiPs. As 
dis;;ussed above, virtually all costs will 
be borne by the Federnl Governmrnt. 
The Commission aiso belitves, bdsed on 
comments receivei..l on thP proposed 
rule, that promulgation of thi~ final rule 
will involve a benefit to licensees. The 
Commission's conclusion. based on the 
cost/benefit evaluation, is to proceed 
with prumulgation of this final rule, in 
order to fulfill its obligations under the 
Atomic Energy Act to promote the 
common defense and security and to 
protect the health and safety of the 
public, as well as to permit the 
continued conduct of widespread and 
diverse researsh and development. 

Ill. Revisions to the Proposed Rule 

1. Section 50.2-Fomicrly § 50.64(hJ of 
the Proposed Rule 

This section has been expanded to 
include definitions of "Federal 
Government funding for conversion," 
"P:.iel accertable to the Commission," 
and several other definitions identified 
in § 50.64(b J of the proposed rule. These 
dr.finitions have not been included in 
§ 50.2 for easy and consistent reference. 
The first definition was necessary to 
couple conversion actions by licensees 
to the funds necessary to accomplish the 
conversion process. The second 
definition was needed to indicate that 
those non-power reactors meeting the 
unique purpose provision of the rule 
must use HEU fuel of enrichment as 
close to 20% as is available and 
acceptable to the Commission. 

In addition. the unique purpose 
definitic,n, stated in§ 50.M[b)(5j(1) of 
the proposed rule, has been expanded to 
define more precisely the specific 
experiment, program or commercial 
activity that justifies continued use of 
HEU fuel. The change is also intended to 
limit consideration of activities to those 
having merit for research purposes, and 
not because they may have some 
economic benefit. The Commission itself 
will make the final decision on any 
conversion requirement based upon a 
finding of unique purpo5a. 

Section 50.6.J(b)-Formerly § 50.64{c) of 
the Proposed Rule 

The changes to § 50.64[c), now 
§ 50.64(b], include minor word changes 
in § 50.64(b] (1) and (2) and two 
clarifications in§ 50.64(b)(2). The 
proposed rule would not have allowed a 
licensee to acquire additional HEU fuel 
if LEU fuel acceptable to the 
Commission for that reactor were 
available. Since a few of the affected 
non-power reactors refuel frequently 
enough to require "lead times" for fuel 

acquisition, the wording could have 
caused an unnecessary shutdown of 
these facilities until acceptable LEU fuel 
was avaik.ble for use in the reactor. The 
background statement to the proposed 
rule indicated that the conversion 
schedule could include consideration of 
reactor usage which could apply to 
these situations. To clarify the final 
rule's intent. § 50.64(b)(2)(1) has been 
modified so that a licensee is required 
not to initiate acquisition of additional 
HEU fm'!I if LEU fuel acceptable to the 
Commission is available. 

The change in§ 50.64(b)(3) is intended 
to limit the scope of use of HEU fuel 
while allowing the use of fuel that is 
acceptable to the Commission but is 
slightly different from that needed to 
meet the strict definition of LEU weight 
perceilt of U-235. Such fuel might be 
required, in isolated instances, because 
of non-power reactor's core geometry 
and conditions for operation. Howe\'er. 
the Commission wishes to see all 
licensees go to fuel as close to 20% 
enrichment as possible. 

4. Section 50.64{c)-Forme;/y § 50.64/d} 
of the Proposed Rule 

The changes in § 50.64(c)(2l(i) and th" 
inclusion of§ 50.64(c](2)(ii) have been 
made to couple implementation of the 
rule to the availability of Federal 
Government funding in order to cover 
the costs of conversion. 

Finding of No Significant Environmental 
Impact: Availability 

The Commission has determined 
under the National Environmental Policy 
Act of 1969, as amended, and the 
Commission's regulations in Subpart A 
of 10 CFR Part 51, that this rule is not a 
majo1· Federal action significantly 
affecting the quality of the human 
environment and that, therefore, an 
environmental impact statement is not 
required. Basically, the rule places 
limitations on the use of HEU fuel in 
domestic research and test reactors. In 
so doing, the risk of theft or diversion of 
HEU will be reduced. Neither the safe 
operation, nor any routine release of 
radioactivity from the affected reactors 
will be changed in any significant 
manner. The environmental assessment 
and finding of no significant impact on 
which this determination is based a.e 
availJble for inspection at the NRC 
Public Document Room, 1717 H Street 
NW., Washington, DC. Single copies of 
the environmentt1l assessment and the 
finding of no significant impact are 
available from F.P. Gillespie. U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, (301) 443-7936. 
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Paperwork Reduction Act Statement 

The final rule amends information 
collection requirements that ere subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et E,eq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0011. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysi~i on this final 
regulation. The analysis examines the 
costs and benefits ,considered by the 
Commission. The analysis is available 
for inspection and ,copying for a fee at 
the NRC Public DoGument Room, 1717 H 
Street NW., Washi111gton, DC 20555. 
Single copies of the, analysis may be 
obtained from F.P. Gillespie, Office of 
Nuclear Regulatory Research, Nuclear 
Regulatory Commi!ision, Washington, 
DC 20555, (301) 443--7936. 

Re~tory Flexibility Certification 

As required by the Regulatory 
Flexibility Act (5 U.S.C. 605[b)), the 
Commission certifie!s that this rule does 
not have a significant economic impact 
on a substantial nwnber of small 
entities. This rule affects nonpower 
reactor licensees th.at own and operate 
facilities licensed under sections 103 
and 104 of the Atomic Energy Act of 
1954. as amended. These licensees do 
not fall within the definition of small 
businesses set forth in section 3 of the 
Small Business Act, 15 U.S.C. 632, or 
within the Small Bu:siness Size 
Standards set forth :in 13 CFR Part 121. 

List of Subjects in lll CFR Part 50 

Antitrust, Classifi,ed information, Fire 
prevention, Incorporation by reference, 
Intergovernmental r1?lations, Nuclear 
power plants and reactors, Penalty, 
R~di~tion prot~ction1, Reactor siting 
crite71a, Reportmg and recordkeeping 
reqmrements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act c,f 1954, as amended, 
the Energy_ Reorgani:tation Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendments to 
10 CFR Part 50. . 

Separate Views 
" Chairman Pailadiiio supports Federal 

funding for all conversion. However, in 
the event that no Fedleral funds are 
provided, the view of Chairman 
Palladino is that no c:onversion should 
be required. The Caairman also believes 
that, in the event tha:t Fedel'lll flillda are 
provided fer uliTenity nactDn bat aot 
for commercial IIOD-JIQWel reactan, tben 
the latter llllouJd m11 be required to 
con..-ert to LEU, notwithstanding the 
lack af Federal fonds. 

Commissoner Asselatine believes that· 
the conversion of commercial non
power reacton ahculd not be contm,ent· 
upon federal funding. The Federal . 
government historically bu provided 
1ignificant support to 1ZI1lvem!J' 
research and test reactor programs. Jn 
fact, it was this longstanding 
relati .. mship lll(ith the university non
power reactors, coupled with the 
concern on the part of the university 
reactor cperawrs of eXCl!Uive costs and 
protr-actc:d litigation, which led the 
Commisson to support federal funding 
for conver!ion. There WU never any 
discussion on the part af the . 

· Commission of liow requiring 
com.-ersions ol the commen:ial non
power .reactors WOlild create a BeVere 
financial hardship for the commercial 
concerns. Commislioner ~ne 
believes that if federal fundB are not 
provided for Ille conversion of 
commercial non-power reactors, then 
the rule sltowd reqaire the.e licensees to 
convert to LEU notwithstanding the lack 
of federal funding. He betieTeS tltat it is 
most wifortunate that the Commission 
has created • loophole in in nde 
whereb~ these commercial non-power 
reactors will nner .be requtred to 
convert to LEU if Federal funding is not 
provided. 

Dated at Washington. DC this .20th day of 
February. 1ffll6. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary af t.ie CollUIUUion. 

51 FR 7744 
Published 3/6/86 
Effectvie 5/5/86 

Final Procedures and Standard~ on No 
Significant Hazards Considerations 

See Part 2 Statements of Consideration 

r)> 51 FR 12502 
· ·Published 4/11/86 

Effective 5/12/86 

10 CFR Part 50 

Modification of General Design 
Criterion 4 Requirements for 
Protection Against Dynamic Effects of 
Postulated Pipe Ruptures 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is modifying 
General Qesign Criterion 4 (GDC-4) of 
Appendix A, 10 CFR Part 50 to allow use 
of leak-before-break technology for · 
excluding from the design basis the 
dynamic effects of postulated ruptures 
in primary coolant loop piping in 
pressurized water reactors (PWRs). The 

new techno1ogy reflects an engineering 
advance which allows simultaneously 
an increase in safety, reduced worker 
radiation exposures and lower 
construction and maintenance costs. 
Implementation will permit the removal 
of pipe whip restraints and jet 
impingement barriers as well as other 
related changes in operating plants, 
plants under construction and future 
plant designs. Containment design, 
emergency core cooling and . 
environmental qualification 
requirements are not influenced by thi~ 
modification. 
EFFECTIVE DATE: May 12, 1986. 
ADDRESSES: Copies of the written public 
comments are available for public 
inspection and copying for a fee at the 
NRC Public Document Room at 1717 H 
Street NW., Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
John A. O'Brien, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington·, 
DC 20555, Telephone (301) 443-7854. · 
SUPPLEMENTARY INFORMATION: On July . 
1, 1985, the Commission published a 
proposed amendment to General Design 
Criterion 4 of Appendix A, 10 CFR Part. 
50 relating to dynamic effects resulting . 
from postulated pipe ruptures in primary 
coolant loop piping in pressurized water 
reactors. (50 FR 27006) The proposed 
rule was based on investigations 
performed by industry and by the NRC 
as well as the staff findings in the 
resolution of Unresolved Safety Issue 
[USI) A-2. Future rulemaking was 
discussed in which application of the 
new technical approach would be 
extended to all reactor piping in all 
reactor types at some later date 
provided adequate technical 
justification can be supplied for each 
new application. The new technical 
approach depends on advanced fracture 
mechanics and includes investigations . 
of potential indirect failure mechanisms 
which could lead to pipe rupture. 
Acceptable technical procedures and 
criteria are defined at length in NUREG-
1061, Volume 3, dated November 1984 
and entitled "Report of the U.S. Nuclear 
Regulatory Commission Piping Review 
Committee, Evaluation of Potential for 
Pipe Breaks." 

The proposed rule permitted a 60-day 
comment period. Twenty-four written 
comments were received from utilities, 
reactor vendors, architect-engineering 
firms, an intervenor, and Industry groups 
representing as many as twenty-six 
utilities. Twenty-three of the written 
comments endorsed either the rule or 
the intent of the·rule. The Intervenor, 
alleging erroneous leak" rate estimatluns, 
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opposed the rule. A compilation of the 
seven issues raised as a result of public 
comment, the accompanying 
Commission response and one 
additional issue raised as a result of oral 
comments made during an ACRS 
subcommittee meeting on May 23, 1985 
follow: 

Issue 1. The rule should be expanded 
to include piping in PWRs other than the 
primary coolant loop piping, and in 
addition, should cover piping in boiling 
water reactors (BWRs). 

Commission Response: The 
Commission plans to publish in 1986 a 
broader proposed amendment to GDC-4 
which would include all piping in all 
light water reactors (LWRs), as well as 
piping in gas and metal cooled reactors. 
The two-step approach was adopted 
because safety and economic benefits 
could immediately be obtained by an 
amendment limited to the primary 
coolant loops of PWRs. Sufficient 
technical information had been 
developed to justify application of leak
before-break technology to PWR 
primary coolant loop piping, and the 
decision was made to prepare a limited 
scope rule addressing the case which 
could be defended by the existing 
evidence. 

Issue 2. The supplementary 
information to the rule should state that 
the amendment permits redesign of 
PWR primary coolant loop heavy 
component supports to reflect the 
exclusion of dynamic effects resulting 
from postulated pipe ruptures in primary 
coolant loops of PWRs. 

Commission Response: This comment 
is accepted. The first sentence of the 
Scope of Rulemaking section in the 
proposed rule stated that (among other 
things) the dynamic effects of pipe 
rupture include "pipe break reaction 
forces". Because heavy components 
support design is determined, in part, by 
the imposed reaction forces, the 
elimination of postulated pipe rupture 
dynamic effects thus allows for a 
rr.design of these supports. Supports, of 
course, must be able to withstand all 
remaining loads, including those due to 
the safe shutdown earthquake, with an 
acceptable margin of_safety. 

The Scope of Rulemaking section in 
the proposed rule also stated that: 

Current desisn marsins in the primary 
coolant loop heavy component supports are 
to be maintained. Existlns heavy components 
supports desisned for the dynamic effects of 
pipe ruptures and seismic events are not 
affected. New plants will be designed with 
supports which have margins comparable 
and equivalent to those margins now present. 

The intent of these three statements 
was to insure that component supports 
would still be designed with a margin of 

safev. The second sentence 
inadvertently became a discussion of 
the supports themselves rather than 
margins associated with the supports. 
The corrected statement is "Margins in 
existing heavy component supports 
designed for the dynamic effects of pipe 
rupture and seismic events are not 
affected." If the loads are revised by 
elimination of postulated pipe ruptures, 
the supports can be redesigned 
accordingly without affecting margins. 
Prohibiting heavy component support 
redesign would go beyond the guidance 
provided by the Advisory Committee on 
Reactor Safeguards (ACRS) that "Any 
relaxation of requirements to cope with 
double-ended guillotine break should be 
preceded by vigorous reexamination of 
the integrity of heavy component 
supports under all design conditions." 
The ACRS guidance has been 
interpreted to mean that heavy 
component supports must have 
adequate margins such that their failure 
will not be the cause of pipe rupture in 
primary coolant loop piping of PWRs. 

The concern with heavy component 
support integrity stems from studies 
performed under subcontract to 
Lawrence Livemore National Laboratory 
(LI.NL) which indicated that heavy 
component support failures during 
earthquakes were the dominant 
mechanism for causing a double-ended 
pipe rupture in primary coolant loop 
piping. However, as reported in Volume 
1 of NUREG/CR-3660, "Probability of 
Pipe Failure in the Reactor Coolant 
Loops of Westinghouse PWR Plants", 
dated July 1985, and Volume 1 of 
NUREG/CR-3663, "Probability of Pipe 
Failure in the Reactor Coolant Loops of 
Combustion Engineering PWR Plants", 
dated January 1985 (each prepared by 
Lawrence Livermore National 
Laboratory) only extremely large 
decreases in heavy component support 
seismic capacity have a significant 
impact on the probability of pipe 
ruptures in primary coolant loop piping. 
As a consequence, the Commission has 
decided that redesign of heavy 
component supports can be accepted so 
long as reliability and adequate margins 
under each required design and service 
load condition is achieved. 

For operating plants, it is expected 
that a majority of heavy component 
support redesigns may involve 
elimination or decrease in load rating of 
existing snubbers in one or more support 
load paths. Redesign means the 
necessary reanalysis of supports and 
associated calculation of margins 
(excluding the dynamic effects of 
postulated pipe breaks as one of the 
required imposed loads) together with 
the physical modification of support 

configure lion and hardv. "re. In such 
redesigns, the licensee must 
demonstrate improved overall system 
performance and reliability when the 
existing component support loads paths 
are compared with those proposed. 
Utilities undertaking heavy component 
support redesign should also consider 
the use of independent design and 
fabrication verification procedures to 
minimize the potential for design and 
construction errors. 

Plants under construction will be 
treated in the same manner as operating 
plants. For future plants, heavy 
component supports would be designed 
under faulted condition loads to the 
specified allowable stress limits, with 
the dynamic effects of postulated large 
diameter pipe breaks excluded. 

In the context of this issue, the term 
"heavy component" means the reactor 
pressure vessel, the steam generators, 
the pressurizer and the reactor coolant 
pumps. However, with respect to the 
pressurizer, the pressurizer surge line 
and other piping directly connected to 
the pressurizer are still postulated to _ 
rupture for design purposes, under the 
limitations of this rule. 

Issue 3. The rule should be extended 
to relax pipe rupture requirements for 
containment design, emergency core 
cooling system performance and' 
environmental qualification of electric&! 
and mechanical equipment. 

Commission Response: The 
Commission acknowledges that this 
rulemaking will introduce an 
inconsistency into the design basis by 
excluding only the dynamic effects of 
postulated double-ended pipe ruptures 
in PWR primary coolant loops while 
retaining this postulated accident for 
emergency core cooling systems, 
containments and environmental 
qualification. The present view is that 
insufficient technical information is " 
available for applying leak-before-break 
technology to other aspects of facility 
design. Further studies must be 
conducted to develop suitable 
replacement criteria for the PWR 
primary coolant loop doubled-ended 
pipe rupture if this accident is no longer 
required for containment design, 
emergency core cooling or 
environmental qualification. For the 
present, the proposed rule allows the 
removal of plant hardware which it is 
believed negatively affects plant 
performance, while not affeqting 
emergency core cooling systems, 
containments, and environmental 
qualification of mechanical and 
electrical equipment. 

Issue 4. The supplementary 
information to the rule should indicate 
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what analyses are needed to take 
advantnge· of the relaxation of 
requirements associated with dynamic 
effects of postulated pipe ruptures in the 
primary coolant loops of PWRs. Also, 
the acceptance ciriteria used in 
evaluating these analyses should be 
defined, particularly with regard to what 
would qualify as an "extremely low 
probability" of pipe rupture. 

Commission Response: Acceptable 
analytical procedures and criteria to 
take advantage of this rule are outlined 
in NUREG-1061, Volume 3, dated 
November 1984 and entitled "Report of 
the U.S. Nuclear IRegulatory Commission 
Piping Review Committee, Evaluation of 
Potential for Pipe Breaks." Plant unique 
analyses are required to take advantage 
of this final rule. JL.icensees and 
applicants can rely on vendor calculated 
envelopes to demonstrate that their 
plants meet NRC requirements. 
Additionally, it must be shown that 
appropriate leakage detection devices 
are installed, and that any modifications 
as discussed in Issue 2 are clearly 
defined. After final publication of this 
rule, value/impact analyses would no 
longer be required as they were only 
necessary to justify exemptions from the 
original GDC--4 before this final rule is 
published. NRC acceptance criteria are 
illustrated in the Safety Evaluation 
Report prepared for near-term
operating-license applicants [for 
example, see those prepared for Vogtle 
or Catawba) and ;published in response 
to their exemption requests related to 
PWR primary coolant loop piping. 

The definition o,f "extremely low 
probability" of pipe rupture is given as 
of the order of 10-s per reactor year for 
PWR primary coolant loop piping when 
all pipe rupture locations are 
considered. This i:s consistent with past 

"'1RC decisions relating to other 
postulated events. This value, which 
includes the probability of an initiating 
event occurring (such as an earthquake, 
abnormal transient or an accident), 
conforms with the implicit design goal of 
components and structures that are 
engineered on a deterministic basis. 
Research performed at Lawrence 
Livermore National Laboratory 
confirmed that the three major U.S. 
vendors of pressurized water reactors 
meet this requirement. 

Industry criteria for applying leak
before-break to piping are in the 
proposal stage {se1~ ANS-58.2, "Design 
Basis for Protection of Light Water 
Nuclear Power Plants Against Effects of 
Postulated Pipe R~:pture"). These 
proposed criteria have not been formally 
accepted by the industry nor the 

Commission. However, NRC staff are 
participating in this activity. 

Issue 5. The supplementary 
information to the rule should state that 
modifications of the licensed 
configuration of operating plants by the 
removal of pipe whip restraints and jet 
impingement shields may or may not 
involve an unreviewed safety question. 
Also, the rule should indicate that 
modifications consisting of removal of 
pipe whip restraints and jet 
impingement shields may not require 
license amendments. 

Commission Response: These 
comments are accepted. The discussion 
in the proposed rule was confusing on 
this matter. The guidance below should 
be followed in the licensing context. 

Modifications of the licensed plant 
design of operating plants may involve 
an unreviewed safety question under.10 
CFR 50.59. Where it is determined that 
an unreviewed safety question is 
involved, licensees of operating plants 
desiring to make modifications should 
submit a license amendment for NRC 
approval in accordance with revised 
General Design Criterion 4. The license 
amendment may also include provisions 
for an augmented leakage detection 
system. A simple removal of pipe whip 
restraints and jet impingement barriers 
would not involve an unreviewed safety 
question. However, changing support 
load path designs would involve an 
unreviewed safety question. 

Applicants for operating licenses 
seeking to modify design features to 
take advantage of the rule are required 
to reflect the revised design in an 
amendment to the pending FSAR. If the 
design change modifies design criteria 
set forth in the PSAR, an amendment to 
the applicable construction permit may 
also be necessary. The amendment to 
the FSAR, and the application for 
amendment of the construction permit if 
necessary, may include provisions for 
augmented leakage detection. 

Issue 6. Installed leakage detection 
systems at some plants may be 
adequate, and upgrading or 
improvements may not be needed. 

Commission Response: This comment 
is accepted. The proposed rule notice 
stated: "The license amendment shall 
also include provisions for an 
augmented leakage detection 
system .... " The revised text relating 
to this matter is given in the Commission 
Response to Issue 5. Leak detection 
systems are discussed in Volume 3 of 
NUREG-1061 "Report of the U.S. 
Nuclear Regulatory Commission Piping 
Review Committee, Evaluation of 
Potential for Pipe Break", November 
1984. 

Issue 7. Leak-before-break technology 
depends on erroneous leak rate 
measurements and therefore cannot be 
applied to the reactor coolant system. 

Commission Response: The NRC staff 
recognizes that the measurement or 
determination of leakage rates from a 
pressurized .system involves · 
uncertainties. For this reason, one 
criterion for application of leak-before
break is that postulated flaw sizes be 
large enough so that the leakage is about 
ten times the leak detection capability, 
and that this flaw be stable even if 
earthquake loads are applied to the pipe 
in addition to the normal operating 
loads. This margin of a factor of ten is 
more than ample to ·account for 
uncertainties in both leakage rate 
calculations and lead detection 
capabilities. 

· Additional sensitivity studies reported 
by Lawrence Livermore National 
Laboratory in NUREG/CR-2189, dated 
September 1981, -entitled "Probability of 
Pipe Fracture in the Primary Coolant 
Loop of a PWR Plant" indicate that even 
in the absence of leak detection, the 
probability of pipe ruptures in PWR 
primary coolant loop piping is 

. sufficiently low to warrant exclusion of 
these events from the design basis. 

For these reasons, the Commission 
has determined that this issue is not 
sufficient basis to invalidate leak
before-break technology in PWR 
primary coolant loop piping. 

Comment of the Advisory Committee on 
Reactor Safeguards (ACRS) 

The ACRS orally requested an explicit 
definition of "primary coolant loop 
piping in pressurized water reactors" to 
clarify exactly the scope of affected 
piping. The term "primary coolant loop 
piping in pressurized water reactors" 
means the large diameter, thick walled 
piping directly connecting the reactor 
pressure vessel, the steam generators 
and the reactor coolant pumps. No 
branch piping from the above defined 
piping is considered part of the primary 
coolant loop piping in pressurized water 
reactors. 

Having considered all of the above, 
the Commission has determined that a 
final rule be promulgated. The text of 
the final rule is identical to the text of 
the proposed rule. The final rule should 
be applied consistently with the 
guidance in this notice. 

Availability of Documents 

1. Copies of NUREG-1061, Volume 3, 
NUREG/CR-3660, NUREG/CR-3663 and 
NUREG/CR-2189 may be purchased by 
calling [202) 275--2060 or [202) 275--2171 
or by writing to the Superintendent of 
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Documents, U.S. Government Printing 
Office. Post Office Box 37082, 
Washington, DC 20013-7082, or 
purchased from the National Technical 
Information Service, Department of 
Commerce. 5285 Port Royal Road; 
Springfield, VA 22161. 

2. ANS-58.2, "Design Basis for . 
Protection of Light Water Nuclear Power 
Plants Against Effects of Postulated.Pipe 
Rupture," is available from The 
American Nuclear Society, 555 North 
Kensington Avenue. La Grange Park, 
Illinois 60525. 
· 3. ACRS Letter to William J. Dircks, 

NRC Executive Director of Operations, 
dated June 14, 1983, dealing with 
fracture mechanics. is a\'ailable in the 
NRC Public Document Room. 

Finding of No Significant Environmental 
Impact: Availability 

The Commission has determined 
under the National Environmental Policy 
Act of 1969, as amended, and the 
Commission'.s regulations in Subpart A 
of 10 CFR Part 51, that this rule is not a 
major Federal action significantly 
affecting the quality of the human 
environment and therefore an 
environmental impact statement is not 
required. Although certain existing plant 
hardware may not be reinstalled after 
removal for inspection, this will not alter 
the environmental impact of the licensed 
activities. The environmental 
assessment and finding of no significant 
impact on which this determination is 
based are available for inspection at the 
NRC Public Document Room, 1717 H 
Street, NW, Washington, DC. Single 
copies of the environmental assessment 
and the finding of no significant impact 
are available' from John A. O'Brien,. 
Office of Nuclear Regulatory Research, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone (301) 
443-7854. . 

Pap~rwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150-0011. 

Regulatory Analysis 
·The Commission has prepared a 

regulatory analysis on this final 
regulation. The analysis examines the 
cosis and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street NW .. Washington. DC. Single 
copies of the analysis may be obtaine.d 
from John A. O'Brien, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission. Washington. 
DG20555, Telephone (301) 443-7854. 

Backfit Rule 

This amendment is not subject to the 
analysis requirements of 10 CFR 
50.109(a)(3) because it does not require 
any modifications of existing facilities 
or procedures. The rule only permits 
licensees to exercise an option not 
previously available. Information 
relevant to the factors found in 10 CFR 
50.109(c) may nevertheless be found in 
the Regulatory Analysis referenced 
above. 

Regulatory Flexibility Act Certification 
As required by the Regulatory 

Flexibility Act of 1980 (5 U .S.C. 605(b )), 
the Commission certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. This rule affects only the 
licensing and operation of nuclear 
power plants. The companies that own 
these plants do not fall within the scope 
of the definitions of "small entities" set 
forth in the Regulatory Flexibility Act or 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business Administration at 13 CFR Part 
121. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Pen?l.ty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendments to 
10 CFR Part 50. 

51 FR 27817 
Published 8/4/86 
Effective 9/3/86 

Miscellaneous Amendments 
Concerning Physical Protection of 
Nuclear Power Plants 

See Part 73 Statements of Consideration 

)--51 FR 40303 
Published 11/6/86 
Effective 1/5/87 

10 CFR Parts 50 and 51 

Domestic Licensing of Production and 
Utilization Facllltles; Communications 
Procedures Amendments 

AGENCY': Nuclear Regula.tory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission {NRC) is amending its 
regulations that establish the procedures 

for submitting correspondence, reports, 
apprJCations, or other written · 
communications pertaining to the 
domestic licensing of production and 
utilization facilities. The amendment.!1 
indicate the correct mailing address for 
delivery of the communications and 
specify the number of copies required to 
facilitate action by the NRC. The 
proposed amendments will resolve- a 
number of proolems that haw · 
developed during the past several years 
regarding the submission of applications 
and reports. In addition to clarifying the 
procedures, these amendments will 
result In a reduction in reproduction and 
postage costs for the affected licensee,. 
EFFECTIVE DA TE: January 5, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Steve Scott, Information and' Records 
Management Branch, Division of 
Technical Information and Documeaf 
Control, Office of Administration, 
Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone: (301} 
492-8585. 
SUPPLEMENTARY INFORMATION: Because 
of varying and sometimes conflicting 
requirements for th!: submittal ~f 
Information by applicants and licensees, 
confusion has arisen with regard to copy 
requirements and proper submittal 
procedures. In an effort to clarify these 
matters, the NRC issued Regulatory 
Guide 10.1 (Revision 4) "Compilation of 
Reporting Requirements for Persona 
Subject to NRC Regulations" and on 
August 8, 1982 the Director, Division of 
Licensing, Office of Nuclear Reactor 
Regulation, issued Generic Letter 82-14 
"Submittal of Documents to the Nuclear 
Regulatory Commission." While these · 
efforts at clarification resolved much of 
the confusion, these guidance 
documents contain outdated information 
and in many cases conflict with 
requirements in regulations or individual 
licenses. Therefore, the NRC is issuing 
this rule to specify copy requirements 
and provide mailing instructions. The 
rule also clarifies the current 
requirement in§ 50.30 for making an 
updated copy of the application 
available at an appropriate office near 
the site for inspection by the public. 

This rule supersedes all existing . 
requirements and guidance with respect 
to the number of copies and mailing 
procedures. The Commission's guidance 
documents dealing with 
communications procedures will be 
revised to conform with the rule.. 
Licensees whose technical 
specifications contain conflicting 
submittal directions are authorized by 
this rule to delete the·conflicting 
directions by pen-and-ink changes to 
their technical specifications. The 
Commission does not expect formal 
applications for amendment of license to 
result from the rulemaking. 
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This rule codifieo NRC actions to 
reduce copy requirements. With few 
exceptions, copy r,equirements ur 
licensee reports ar:id applications are 
reduced to three. Ely reducing the 
number of copies transmitted to the 
Commission, the ntle will result in 
reduced reproductiion and postage costs 
for licensees. 

Undesignated p1nagrapha in the 
amended text have: been designated and 
obsolete titles of NRC personnel have 
been updated to reflect CUITent NRC 
titles. 

Proposed Rule 

On March 26, 19U5, the Commission 
published a proposed rule in the Federal 
Register (50 FR 116B4) that would: (1) 
Clarify and standardize, to the e~tent 
practical the procedures for makmg Part 
50 submittals to thE: NRC; (2) reduce 
overall the number of copies of Part 50 
submittals that applicants and licensees 
are required to send to the Commission: 
and (3) facilitate th,~ flow otwritten 
communications from the affected 
licensees to NRC staff by eliminating the 
need for NRC to re-transmit Part 50 
submiUals. between NRC Headquarters 
and the Regional omces. After 
consideration of the: public comments 
received, the Commission has modified 
the proposed rule an discussed in the 
following section. In addition. 
conforming amendments to 10 CFR Part 
51 have been included to eliminate 
conflicting submittal directions. 

Comments on Proposed Rule 

The Commission received fifteen 
letters commenting 1Jn the proposed rule. 
Copies of those letters are available for 
public inspection and copying for a fee 
at the NRC Public Document Room, 1717 
HStreet NW., Washington, DC. Thirteen 
letters were from utilities, one from a 
major nuclear ven?or and one ~om a 
national organization representing non
power nuclear reactors. There was a 
total of 53 individual! comments that m-e 
discussed by subject below. 

Copy Requirements 

Comments: Eight commenters. 
responded that ilie mle shoul~ go further 
in reducing the number of copies ~f . 
submittals required by the Comm1ss1on. 
The commenter& recommended that 
NRC reduce the requirements for the 
following types of submittals: (l} 
Applications for license amendments; 
(2) various descriptive material, such as 
analyses of hydrogen control systema, 
analyses to ensure ss1fe plant operation 
pending completion c,f.equipment 
qualification. inforn11:1hon 
demonostrating com_pliance with 
requirements. for reduction of risk from 
anticipated transienf.!1 without scram 
(ATWSJ events, and iinformation 

concerning modification of structures, · 
systems or componentB of a facility; and 
(3) submittals required of non-power 
nuclear reactors. 

Response: The Commission is 
reducing its copy requirements as 
suggested by the commenters. The 
Commission found that in many cases 
NRC did not fully utilize copies af the 
submittals named by the commenters 
when multiple copies were furnished by 
licensees. As as result, the copy 
requirements for the submittals named 
by the commenters were reduced fo 
avoid unnecessary copying and postage 
costs for licensees. 
Citation of Regulatory Requirement 

Comment: Eight commenters 
addressed the section of the proposed 
rule that requires applicants and 
licensees to cite in the upper right comer 
of the first page of each Part 50 
submittal, the specific regulation 
requiring the submission of the 
communication. The comments ranged 
from supportive to strongly opposed. 
Several commenters stated that a single 
submittal may be governed by several 
regulations. In addition, many licensee 
communications are in direct response 
to NRC requests for information, such as 
generic letters, inspection and . . 
enforcement bulletins, and Comm1ss10n 
orders. For these responses, identifying 
the governing regulation would be 
burdensome to the licensee and a 
subjective decision open to 
interpretation. 

Response: The Commission.~as 
revised this section to make citing the 
governing regulation on the upper ~ght 
comer of the first page of the submittal a 
recommendation rather than a 
requirement for licensees and 
applicants. Standardizing the method of 
citing the regulation govemin~ ~ . 
submittal will help NRC admm1strative 
staff quickly and accurately sort (for 
distribution purposes) the large volume 
of correspondence, reports·, applications, 
etc., received at NRC. The quick and 
proper handlin~ of submit!als that 
results from citmg the basis for the 
submittal is in the best interest of the 
respondent as well as the NRC. 
However,' as the commenters have 
pointed out, establishing this pr.ocedure 
as a requirement can cause various 
interpretive problems for licensees and 
the Commission has revised the rule 
accordingly. 

Apparent Conflict in Proposed Rule 

CommenL· Three comm enters 
responded that the proposed rule 
contained conflicting directions for 
submitting information concerning the 
modification of structures, systems, or 
components of a facility pursuant to 
§ 50.109. This submittal type is listed in 
both § 50.4(b)(1) and § 50.4(b)(2). These 

sections have different copy 
requirements. . 

Response: The conflicting language in 
the proposed rule was the result of a 
drafting error. In the final rule, format . 
changes were made that rem~v~d the 
sections containing the confhctmg 
language noted by the commenters. 

Additional Submittal Types for 
Inclusion in Rule 

Comment: Three commenters 
recommended that the rule be modified 
to add several types of submittals. Two 
of these commenters cumulatively . : 
suggested expanding the coverage of the 
rule to 10 CFR Parts 2, 20, 21, 55, 70, and 
73. The one other commenter sugges!ed 
providing general guidance on submittal 
procedures for the types of writte~ 
communications that are not specifically 
mentioned in the regulations, but 
frequently occur in the communication 
process with applicants and licensees. 

Response: The Commission ~s 
presently working to standa_rd1ze the 
communication procedures m the other 
parts of Title 10. However, those effo!ts 
will be reflected in different rulemakmgs 
and are beyond the scope of this . 
particular rule. In response to the third. 
commenter, language was added to 
§ 50.4(b)[1) to identify types of written 
communications made pursuant to 10 . 
CFR Part 50, not specifically mentioned 
in the regulations. 

Waiver of Fee for License Amendments 
Resulting from Rule 

Comment: Three commenters 
responded that applications for 
amendment of license technical 
specifications, which may result from 
promulgation of the rule, should not be 
subject to fees since they only address 
administrative matters. 

Response: Since the rule does ~ddress 
only administrative matters and it 
clearly supersedes any conflicting 
submittal directions which may be 
found in an individual licensee's 
technical specifications or license 
conditions, licensees are not required to 
submit formal applications ro amend 
their licenses to conform with the 
revised communications procedures. 
The Commission authorizes 10 CFR Part 
50 licensees to delete any conflicting 
submittal requirements from their 
licenses or technical specifications by 
pen-and-ink changes. The Office of 
Inspection and Enforcement, through the 
NRC inspectors, will work with . 
individual licensees to see that therr 
procedures are updated. 

Address Requirements 

Comment: Three comments were 
made regarding the change 1;n thE: 
address requirements contamed m the 
proposed rule. Two commenters 
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questioned whether communications 
would actually be addressed to the 
Document Control Desk or whether they 
would be addressed to the current NRC 
recipient and mailed to the Document 
Control Desk. The third commenter 
asked why other NRC organizations, 
such es the Office of Inspection and 
Enforcement, were not identified to 
receive separately mailed copies .. · 
. Response: The address requirements 

in the rule specify that the signed 
original of 10 CFR Part 50 
communications must be addressed to 
the "U.S. Nuclear Regulatory 
Commission, ATI'N: Document Control 
Desk, Washington, DC 20555." The 
purpose of this rule is to.establish one 
primary addressee for 10 CFR Part 50 
su~mittals. Applicants and licensees 
will no longer be required to determine 
which NRC organization is the correct 
primary or secondary recipient. 
Nonetheless, it is required that copies of 
submittals be sent to the appropriate 
Regional Office and NRC Resident 
Inspector. No other NRC organizations 
were identified in the. rule as receipients 
because the NRC internal distribution 
system will service them. 

Elevation of Administrative Matters to 
Regulatory Requirements 

Comments: Two commenters 
responded that the administrative 
requirements such as those contained in 
the rule (i.e. address requirements, 
distribution requirements, forms of 
communication, and delivery of 
communications) would be more 
appropriately issued in a guidance 
document (e.g. a regulatory guide or a 
generic letter) rather than placed in the 
regulations. One commenter stated that 
it would be too cumbersome to change 
the regulations every time NRC's 
administrative needs change. The other 
commenter considered the proposed rule 
to be divergent from the directives of the 
Atomic Energy Act of 1954 because 
administrative matters, such as 
photocopying, do not impact the health 
and safety of the public and as such 
should not be managed by rule, 
regulation or order. The commenter also 
felt that the rule is diametrically 
opposed to the spirit of the Paperwork 
Reduction Act of 1980 since licensees 
will have to develop strict procedures to 
assure compliance with administrative 
guidelines that have been elevated to 
regulatory requirements. . 

Response: The Commission recognizes 
its responsibilities to minimize the 
number of administrative requirements 
placed in the regulations. It is also 
understood that administrative 
requirements are usually minor in nature 
when viewed within the full scope of 
NRC's programs for protecting.the public 

health and safety. However, some 
administrative requirements are 
necessary to effectively implement these 
programs and therefore must be based 
in regulation. During the development of 
this rulemeking, compliance with the 
intent of the Paperwork Reduction Act 
of 1980, i.e. minimizing the Federal 
paperwork burden for individuals, smell 
businesses, State end local governments 
end other persons, was e prime 
consideration. Based on a determination 
of actual NRC needs, the Commission, 
through this rulemeking, is reducing the 
administrative burden placed on 
licensees especially with respect to 
copying requirements. The Commission 
has also, in response to commenters' 
concerns, revised the final rule to make 
citing the governing regulation on the 
upper right corner of the first page of the 
submittal, a recommendation rather 
than a requirement for applicants and 
licensees. 

The administrative requirements. 
which are contained in the rule are 
similar to those.requirements which 
were previously found in 10 CFR Part 50. 
This rule has compiled and to a greet 
extent standardized those earlier 
requirements. The Commission has 
determined that the Communications 
rule will actually reduce burden on 
licensees and is in full compliance with 
the Atomic Energy Act and Paperwork 
Reduction Act. 

Clarify Subsection of Rule Regarding 
Reports Pursuant to§ 50.71{b) 

Comment: Two commenters 
recommended.that§ 50.4(b)(2)(xviii) of 
the proposed rule be clarified to better 
define what types of reports are covered 
by this subsection. 

Response: Section 50.4(b)(2)(xviii) of 
the proposed rule was removed from the 
final rule. However, in-response to the 
commenter's suggestion language was 
added to § 50.4(b)(1) to specifically 
identify additional types of written 
communications covered by the 
rule making. 

Distribution Requirements to Resident 
Inspector 

Comment: Two commenters 
responded that the Commission should 
clarify what is meant by the requirement 
to send one copy of certain 10 CFR Part 
50 submittals to the "appropriate NRC 
Resident Inspector, if applicable." 

Response: The Commission intends 
that licensees and applicants, with NRC 
Resident Inspectors stationed onsite, 
send copies of certain 10 CFR Part 50. 
submittals to the Resident Inspector. 
This has been clarified in the final rule .. 

Procedures for Proprietary Information 
Comment: One commenter 

recommended ·that special procedures 
be ·established to protect submittals 

containing proprietary information. The 
commenter suggested that proprietary 
information, along with the appropriate 
application for withholding from public 
disclosure, be submitted to the 
responsible NRC management person 
and a copy (minus the proprietary . 
information) sent to the Document 
Control Desk. 

Response: NRC's internal document 
control procedures provide specifically 
for the proper handling and distribution 
of proprietary information. Currently, 
the Document Control Desk is 
responsible for receiving and 
disseminating proprietary 10 CFR Part 
50 submittals sent to NRC Headquarters. 
Adopting the commenter's suggestion to 
send proprietary information directly to 
the responsible NRC management 
person would unnecessarily impede 
NRC's dissemination process and would 
not improve NRC control of proprietary 
information. Licensees and applicants 
who wish to have proprietary 
information withheld from public 
disclosure should submit the 
information in accordance with 10 CFR 
2.790. When submitted, the proprietary 
information should be clearly identified 
and accompanied by a request 
containing detailed reasons and 
justifications that the proprietary 
information.be withheld from public 
disclosure .. A nonproprietary summery 
describing the general content of the . 
proprietary informa lion should also be 
provided. 

Submission to Project Manager 

Comment: One commenter suggested· 
that it would speed up the processing of 
submittals if the NRC licensing project · 
manager was specified as the primary 
addressee with a copy or copies sent to 
the Document Control Desk. The 
commenter stated that this method of 
addressing communications is 
encouraged in Generic Letter 82:-30 
"Filings Relating to 10 CFR Part 50 
Production and Utilization Facilities" 
dated December 28, 1982. 

Response: In actual practice, the 
Document Control Desk is the direct 
recipient of all 10 CFR Part 50 submittels 
mailed to NRC Headquarters. This 
includes those submittals addressed in 
the manner described in Generic Letter· 
82-30. This rule designates the · · 
Document ControlDesk as the official 
addressee so that (1) the regulations 
more accurately reflect NRC's internal 
procedures and (2) correspondence 
procedures are made simpler for 
applicants and licensees. It is true that 
some licensees have arranged or have 
been requested to mail informal or 
courtesy copies directly to key NRC 
personnel and this practice will likely 
continue after issuance of the 
communications rule. However, 
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licensees should note that in general, 
courtesy copies am not regarded by 
NRC es substitutes. for formal 
submittals. 

Clarify Submittal Due Dates 

Comment: One commenter 
recommended that the rule formally 
clarify how submittal due dates are 
adjusted should the date occur on a 
weekend·or holiday. 

Response: Provisions for adjusting due 
dates were added to the rule in § 50.4 
paragraph (d). 

Implementation Schedule 

Comment: On commenter 
recommended that the rule include an 
implementation schedule in view of the 
extensive changes to internal 
procedures and technical specifications 
that will be needed to implement the 
new requirements. 

Response: The effective·date of the 
rule is 60 days after publication in the 
Federal Register. TI1is will allow those 
affected by the rule ·sufficient time to 
revise their internal procedures 
accordingly. As me11tioned in a response 
to a previous comment.· it will not be 
necessary for licensees to formally 
apply for changes to their technical 
specifications. Instead, the Commission 
authorizes licensee11 to make pen-and
ink changes to correct conflicting 
procedures in individual licenses and 
technical spe'cifications. 

Submittals in Media Other Than Paper 

Comment: One commenter objected to 
the provision requiriing applicants and 
licensees to contact the Division of 
Technical Information and Document 
Control before making submittals in 
other than paper form. The·commenter 
stated that this requirement would 
unnecessarily impede the timely flow of 
information to the NRC. 

Response: The Commission recognizes 
the need to keep the flow of information 
to the NRC as timely as is reasonably 
achievable. This is tllie primary reason 
the rule contains pmvisions for 
submissions in alternative media. The 
requirement to conta.ct the Division of 
Technical Informatic1n and Document 
Control before making alternative media 
submissions is included to ensure that a 
submittal is in a form usable by NRC, 
i.e., compatible with NRC equipment. 

Exemptions to the Copy Requirements 

Comment: Two commenters 
recommended modifying the provisions 
in the rule regarding requests for 
exemptions to the copy requirements. 
One commenter objected to the 
requirement for speciific exemption 
under 10 CFR 50.12 in ord·er to submh 
other than the numbtir of copies 

specified in the proposed rule. The 
commenter questioned whether the 
Commission really wants to tie up the 
exemption process with such trivial 
matters. The other commenter suggested 
that the rule include provisions allowing 
licrnses to negotiate copy requirements 
with the NRC project manager. The 
commenter states that this would codify 
an existing desirable practice. 

Response: The Commission has 
modified the section to allow licensees 
to request case specific exceptions to 
the communications procedures through 
the NRC's Division of Technical 
Information and Document Control. 

Determination of Receipt Date 
Comment: One commenter 

recommended that the rule be changed 
to specifically slate that the NRC 
Document Control Desk is the official 
NRC organization responsible for 
determining whether submittals have 
been filed within the required time 
period. 

Response: For the past several years, 
the Document Control Desk has served 
es the receipt point for 10 CFR Part 50 
submittals mailed to NRC Headquarters. 
After submittals are received, they ere 
entered, or accessioned, in the NRC's 
document control system. It is at this 
point that 10 CFR Part 50 submittals are 
generally regarded as being formally 
filed with NRC Headquarters. This 
practice will continue under the 
provisions of the revised 
communications procedures. In parallel 
with NRC Headquarters, the Regional 
Offices serve as the official receipt 
determination point for 10 CFR 
submittals mailed to them. 

Drafting Changes 

Comment: There were numerous other 
comments that suggested minor editorial 
changes in the rule. 

Response: These suggestions were 
evaluated in light of the revised 
structure of the rule and changes were 
made when they improved the rule. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
5i.22(c)(3). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150--0011. 

Regulatory Analysis 

The Commission hes prepared a 
regulatory analysis on this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. 
Interested persons may examine a copy 
of the regulatory analysis at the NRC 
Public Document Room, 1717 H Street 
NW., Washington, DC. Single copies of 
the analysis may be obtained frorfr Steve 
Scott, Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555: telephone 301-
492-8585. 

Regulatory Flexibility Certification 
Statement 

As required by the Regulatory 
Flexibility Act cf 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule does not have a significant 
economic impact upon a substantial 
number of small entities. This rule 
amends 10 CFR 50 by specifying 
submittal procedures which facilitate 
NRC processing. This rule affects 
nuclear generating facilities by reducing 
the overall regulatory burden of 
reproducing and transmitting submittals 
to the Commission. Therefore, it is not 
expected to have a significant economic 
impact on any licensee. 

Application of Backlit Rule 

The Commission has determined that 
the backfit rule, 10 CFR 50.109, does not 
apply to the final rule. The final rule is 
purely administrative in nature, and 
therefore does not result in the 
"modification of or addition to systems, 
structures, components, or design of a 
facility ... or the procedures or 
organization required to design, 
construct, or operate a facility ... " See 
10 CFR 50.109(a)(l) .. 

List of Subjects 

10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, es amended, 
the Energy Reorganization Act of 1974, 
as amended. end 5 U.S.C. 553, the NRC 
is adopting the following amendments to 
10 CFR Parts 50 end 51. 
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51 FR 47206 
Published 12/31/86 
Effective 12/31/86 

10 CFR Part 50 

Domes-tic Ucensir.3 of Produc[on and 
Utilization Facilit1es: ~-~:nor Corrective 
Amendment 

AGE"'CY: NuclPar RP.gl!lalory 
Com:nission. 
ACTION: Final rule. 

SUV.MARV: The Nuclear Ref;ulatory 
Commis~.ion (1':RC) is amending its 
regulatio:is to conect information !hat 
was inad\'erlcnth· emitted in a section 
of 10 CFR Part 50. when ar. amendmtnt 
in a final rule published in November 
1986 superseded an amendment to the 
same section that v,:as published in a 
final rule in August 1986. This 
amendment is necessarv to inform the 
public of the correct wording of this 
affected section. 
EffECTIVE DATE: December 31, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Michael T. Lesar, Acting Chief, Rules 
and Procedures Branch. Division of 
Rules and Records. Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington. DC 20555, 
Telephone: 301-492-7036. 
SUPPi...EW.E~TARY 11-lFO~MATION: On 
August 4, 1~86, a final rule entitled 
"Miscellaneous Amendments 
Concerning Physical Protection of 
Nuclear Power Plants". was published in 
the Federal Register (51 FR 27817). One 
of the amendments revlsed § 50.54(p) in 
its entirety, breaking the lengthy 
paragraph into three shorter paragraphs 
that included a direct and indirect 
reference to the "guard training and 
qualificaiion plan" in (p}(l) and (p)(Z), 
and gave specific instructions for the 
mailing of a report to the NRC Regional. 
Offices and Headquarters in (p)(2). 

Subi r:;~E,ntly a P.::;::;r.c: :;n,;;l rule 
entitled "Dr,::-.fc:t;c Liet,mi?:~ of 
Produttior. and l'tiLzation Facilities:· 
Commc~ir.c1ti:ms Prvct>d;,ires 
Arnenc;:-,ents"' W1'5 }'GU)i~hr :: cm 
Noven;.,er 6. 1'.;Sf, (51 FR 4n· iJ3). Section 
50.54(p) was alR-o a~ne,1ded Ly this final 
rule, end the re:e;·ences to :he guard 
training end qt,3!ification p;an were 
omitted. The rrferences to the Regional 
Offices and rJ,,:idqearters with ri:gard I< 
the mailing of t!-,e report wen· also 
omitted. J-10,.,.·evcr, it was the inlc,n1 of 
the secund fir.al rule lo t8tablish new 
procedures for su'Lmitiing 
correspondence. n,poris. applications. 
etc.: therefore, that omissi,Jn was 
deliberate. The T!'!tchanisrr. used to 
indicate submittal information is the 
phrase in (p)(Z) that reads ··as sp[•cified 
in§ 50.4". 

The NRC finds that good cause exists 
to waive the 30-day defe:-red effective 

date prnvisiur.s of the A::iminisln!tive 
Procedure Ac.t (5 U.S.C. 553[d)). 
Delaying the effecliH d.i!e of this rule 
would be contr·ary lo the p"Jblic interest 
because the affected licer,sees wouid 
no! have c:or.:plete ir.:0rI:"Ja!io:1 re22rding 
changes lo certain types of plans that 
would require a report to the !\RC. 
Therefore, the rule is effective on 
publication in the Fede~al Re~ister. 

Emironme;-:!al Tmpac!-C;ilegorical 
Exclurion 

The NRC determined that this final 
rule is the type of action described in 
categorical exclusion 10 CFR 51.22(c)(3). 
Therefore neither an environmental 
impact statement nor an em·ironmental 
assessment has been prepared for this 
final rule. 

Paperwork Reduction Act Stalen,ent 

This final rnle dues not ccntain a new 
or amended information collection 
requirement 6ubjecl lo the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 el 
seq.) Existing requirements were 
approved by the Office of Management 
and Budget approval _nu:nber 315(L{)()11. 

List of Subjects L11 10 CFR Part 50 

Antitrust, Classified information. Fire 
prevention, Incorporation by reference, 
Inlergove,nmental relations. Nuclear 
power plants and re;:;clore. Penalty, 
Radialior, pr oteclion. Re,ictor siting 
criteria, Reporting and recordkef:pLrig 
requirements. 

For the reasoP..s set ou! in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as ame:1ded, 
.the E,,ergy Reorganization Act of 1974, 
as amended. iind 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendment to 10 CFR Part 50. 
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39 FR 26279 
Published 7 / 18/7~1 
Effective 8/19/74 

ENVIRONMENTAL PROTECTION 

Ucansing anti Regulatory Po1ic:J and 
.. rocedures 

On November 1, 1973, the Atomic 
Energy. Commission publisJled In the 
FEPEIIAL lbcISTEII (311 FR 30203) pro
posed amendme:nta to 10 CFR Parts 2, 30, 
to, 50, and 70 of lts regulatlotls, and a 
proposed. new P:art 51 to be entitled "Li
censing and Re1rulatory Polley -and Pro
cedures for Environmental Protection." 

The proposed regulations were Intend
ed to Implement the revised Guidelines 
of the Council 1m Environmental Qual
ity published In the FEDz1u1L RzGISTZB en 
August 1, 1973, 11ertamlng to preparation 
of environmental impact statements 
pursuant to the National Environmental 
Polle:, Act of 191&9 (NEPA,, 83 stat. 852. 
The proposed regulations would place all 
of. the Commisl!don's policy and proce
dures lmplemen1:lnt the Act with respect 
to the Commission's llcenslns and regu
lator:, program, previously set forth 1n 
-Appendix D of 10 CPR Part 50, Into a 
new Part 51, wtt!ch would apply t.o rule 
making aa well 11111icenlling of production 
and utmzatlm facWttes and nuclear· 
materials. 

ID&.erested per.lODII were Invited to sub
mit. written COll:unenta and 1111Uat.iona 
for consideraUon In connection with the 
proposed amendments by December 1', 
11173. After conlllderatlon of the cam
menta received and other fac&ors 1n
Tolved, Che Co1Dlmiss1on has adopted Che 
proposed amendlnents w1tb. certain mod
Ulc&Uona. The more llinlffcant. aaes 
are described below. 

<1> Iaauance,e1,f facWt.:, manllfacmriac 
llcen&es for nucllear power resctora and 
comtruction permit.a or operat.lnlJ 11-
cemea for i.o&.,pl.c emf~ pla.Dta 
llave lleeD added, to the catecorla or ac
Uona for wbk:h 111b envircmmen\ai 1mAl,ct. 
statement wW be s;sapared by the Com
milllkm · 1n uu (a). The c:a&epl'J' or 
"full-power, fllill-&mm operaUDs 11-
._.. for .wbll:h an impact, at.atement. 
11 rellu!nd· llas IIPen cbanaed to "full
»oser • dalg- d'1,". AA,roprlate 
lldd1UoD1 to ot · aecUom to ldcct the 
ailowe addlUona 1-VP. l),o,en made. 

<2> ID lbe catesory of amendmente of 

matel1als licenses in f 61.5<b> (t) for 
which an environmental impact st.ate
~ent may be prepared, the crlt.erion of 
a slgniflcant increase in the amount of 

materialll autborir.ed to be used" hall 
been cbanced to "a llignHlcant. mcrease 
1n the potential for IICC1den~ releuea". 

(3 > The category of substantive and 
slgniftclnt amendments to specified AEC 
regulations In § 51.5<b> (6) for .which an 
environmeµtal Impact statement may be 
prep_ared has been qualified to refer to 
substantive and significant amendments 
from the standpoint of environmental 
Impact. Amendments to 10 CFR Parts 30 
and to CCJncerntng exemption of products 
contai_nlng byproduct material or source 
matenal have been added to the categor.; 
les of actions for which an environmen
tal impact statement will be prepared in 
151.5(8). . 

ct> Appropriate references to the 
Council. on EnYironmenta.l Quality's 
Guidelines on Preparatl.:>n of Environ
mental Impact Statements, to CPR Part 
1500, have been added with regard to 
preparation of AEC environmental Im
pact statements. 

<5> Prov1sion has been .made 'for 
routine distribution of draft environ
mental impact statement.a t.o appropriate 
environmental oriianlzationa and· to all 
parUes · to the proceeding If the draft 
statement Is prepared for a llcenslne 
action. 

Parl 51 also Incorporates the recently 
published chaniies to AppencUz Jj of Part. 
50 dealing with the environmental effects 
of the uranium fuel cycle <39 PR H181> 
and appropriate conforming amend~ 
ments have been made In 10 CPR Parts 
2 and 50 relating to the lsauance of 
Dm1'ed work autbomatlom <39 PR 
WOS>. 

Part 51 does not affect the status of 
the proposed Annex to AppencUz D t.o 
Pan 50 reprdlnlJ the discussion of acci
deata in environmental reports publlabed 
IJ.J the CommlMlon for comment on 
December 1. 1971. The proposed ·Amlez 
1a aWl under considerat.lon by the 
Commlss\on. . 

Pm.am to the Atomic Eneru Act. or 
UM, as amended, tbe National Envtron
mmlal PoUc7 Act of 1989, and section., 
552 1111d 55:S or· '11tle 5 of the United 
mates Code; .Che followtnii amendments 
lo TWe 10 of Che Code of Pederal Regula
tions, Cliapter 1,. are publlsbed u a 
document subJect to cod1ftcatfon. 

40 FR 1005 
Published 1 /6/75 
Effective 2/5/75 

PART 51-LICENSING AND REGULATORY 
· POLICY AND PROCEDURES FOR EN· 

VIRONMENTAL PROTECTION . 

Environmental Effects of Transportation 
of Radioactive Materials to and From 
Nuclear Power Plants . . 

On February 5, 1973, the Atomic En-
ergy ·Commission published ·fn· the FED
ERAL REGISTER a notice of consideration 
of an amendment to Appendix D Interim. 
Statement of General Policy &'.nd Pro.:· 
cedure: Implementation of the National 
Environmental Policy Act, 10 CFR·Part 
50, Licensing of Production and Utiliza
tion Facllltles, <38 FR 3334>. The amend
ment proposed · would supplement the·· 
Commission's rules !or. implementing' 
section 102(2) !Cl of the National Envi
ronmental Policy Act of ~969 '(NEPA>: 
The proposed· amendment addressed the· 
question of consideration of environ
mental effects associated with the trans
portation of nuclear fuel and wastes 1.i:i' 
individual coot-benefit analyses for light-· 
water-cooled nuclear power reactors. An 
Atomic Safety and Licensing Appeal 
Board had earlier held that such effects 
should be considered.' The proposed· 
am~ndment would allow applicants · In : 
their environmental r.eports, · and· the 
Commission in its ,detailed environmental 
statements, to account !or the environ-· 
mental effects of transportation of fuel'· 
and waste by. using specified numeric 
values contained in an appended Sum,-
mary Table. · 

The proposed amendment has bee~ . 
adopted by the Commission In the form 
set. out below. Since the time of publl
cat1o_n of the Notice of Proposed Rule 
Makmg In this proceeding, the Commis
sion has promulgated a new 10 CFR Part·· 
51, Licensing and Regulatory Polle:, and. 
Procedures for Environmental Protec
tion, <39 FR 26279>, which replaces and · 
supersedes App~ndlx D t.o 10 CFR Part 
50. In view of this, the rule set out below · 
ls in the form of an amendment \() 10· , 
CFR Part 51 rather than In the form of 
the originally proposed· amendment to · 
Appendix D to 10 CFR Part 50. To the': .. 
extent that.this rule differs from the AP-: 
peal Board decisions in Vermont.Yankee 
supra, those decisions have ·no furtb~ 
precedential significance. 

, Vermont Yankee Nuclear Power Corpo
ration (Vermont Yankee Nncleu Power Sta
tton), .ALAB--118, ALAB--'13 (June 11, 19'12 and 
October U; 1972). 
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In conjunction with publlcatJon of the 
proposed amendment, the Commission, 
by notice published 1n the FEDERAL REG
ISTER on February 5, 1973 (38 FR 3334), 
announced the avallablllty for comment 
of the "Environmental Survey of Tra~ 
portation of Radioactive Materials to and 
from Nuclear Power Plants" . cw ASH-
1238), dated December 1972 and pre
pared by the Commission's Regulatory 
Staff. The Environmental Survey, which 
serves as a primary · data base for the 
amendment, considers and assesses the 
contribution of environmental effects 
from transportation of fuel and solid 
wastes for a "typical" light-water-cooled 
nuclear power reactor. The Survey also 
contains an analysis of the probabilities 
of occurrences of transportation acci
dents, the expected·consequences of such 
accidents, and an analysis of the poten
tial radiation exposures to transportation 
workers and the general public under 
normal conditions of transport. The doc
ument was not Intended to serve, how
ever, as a detailed analysis of alternatives 
and costs and benefits as they relate to 
the transportation aspects of the ura
nium fuel cycle. Nor was the puroose of 
this proceed2ng to undertake a full en
vironmental review of transportation of 
fuel and waste. The purpose of this pro
ceeding was to determine certain ele
ments to be factored Into Impact state
ments In particular licensing proceed
ings. As tn the rulemaklng proceeding on 
the Environmental Effects of the Ura
nium Fuel Cycle C39 FR 14188, April 22, 
1974), this proceeding addresses a pro
cedural question Involving the Imple
mentation of NEPA's requirement for 
cost-benefit analyses In Impact studies. 
For this retl.!!on, no environmental Impact 
~tatement has been prepared In connec
tion v.•ith the rule adopted herein. 

The Commission notes. that transpor
tation of mixed oxide fuel and waste to 
and from light-water reactors will be 
considered separately In the generic en
vironmental Impact statement currently 
being prepared In connection with use of 
that type of fuel In light-water reactors. 
In addition, a number of other studies 
are currently being conducted which re
late to the transportation of radioactive 
materials, Including reactor fuels and 
waste. These studies Include, among 
others, (I) a surveillance program of 
cargo handlers and loading crews to de
termine the exposure of personnel in
volved in handling radioactive materials; 
(ii) a joint AEC-Department of Trans
portation program to simplify regula
tions to assure adequate training of 
shipper and carrier personnel and to 
encourage development of industry 
standards on transportation of radio-. 
active materials; and CW> development 
of guides for state and local authorities 
on responsJbliJt1es and procedures for 
handling emergency situations! Any 
pertinent results of these studJes a.nd 
other ongoing studies wm be reflected In 
a revised Environmental Survey, when 
such a rev.lsion 1s· determined to be 
necessary. · 

In the notice of proposed rule making, 
all interested persons were Invited to 
submJt written comments and sugges
tions in connection with the Pl'9POSed 

• The guides wm Include reapolllllbWtles of 
State and local law enforcement a'llt.bortt.ln 
coordinating with AEC penomiel In emer
gency sltue.tlows. 

amendment and the Environmental Sur
vey within 60 days after publication of 
the notices in the FEDERAL REGISTER. In 
addition, an Informal rule making hear
Ing was held on April 2, 1974 In Wash
ington, D.C. to permit Interested mem
bers of the public to present written and 
oral views on the Environmental Survey 
&.nd the approach to consideration of the 
environmental effects associated with the 
transportation of fuel and waste. 

In setting forth the procedural format 
which was to be followed in the informal 
rule making hearing, the CommJssion 
specifled, among other things, that since 
the hearing would be part of a rule mak
ing rather than an adjudicatory pro
ceeding, the provisions of Bubpart 0, 
"Rules of General Appllcab!llty," of Parl 
2 of the Commission's Rules of Practice 
wol.11d not be applicable and, therefore, 
such procedural features as discovery 
and cross-examination would not be 
utilized. · 

It was provided, however, that the 
participants In the hearing would ·be sub
ject to questioning by the presiding hear
Ing board and that at the conclusion of 
the hearing, the record was to be held 
open for a perJod of 30 days, during 
which time any person could file supple
mental written comments deemed aP
propriate in light of the hearing record. 
The notice further provided that after 
the expiration of· the 30-day period, the 
presiding hearing board, without render
ing any decision or making any recom
mendation, was to forward the hearing 
transcript to the Commission together 

· with an Identification of 1ssues raised at 
the hearing. 

Written comments were received from 
26 Individuals and· organizations includ
ing Federal and State agencies, Industry, 
public utilities, environmental and citi
zens groups, and private clt.12.ens. 
Participants In the Informal rule 
making hearing included the Commis
sion's Regulatory Staff; the Environ
mental Protection Agency; the AtomJc 
Industrlal Forum; the Consolldated Util
ity Group; and Mr. Ricbard Bandle! 
representing Mr. Ralph Nader, Friends 
of the Earth, and the Consolidated Na
tional Intervenors. 

In Its Report to the Commission by the 
Fuel and Waste Transportation Rule 
Making Hearing Board, submitted on 
September 26, 1973, the presJdin!l'.hear
ing board ldentlfled seven areas In which 
It believed issues were raised either at the 
hearing ltsell or by the written comments 
flied both before and after the public 
hearing. . 

The first area In which an issue was 
identified concerns the· adequacy of the 
rule making procedures employed and 
the nature of the participation by inter
ested persom and organizations. one 
participant, Mr. Richard Sandler, argued 
that for any rule making hearing deallng 
with the environmental effeots of trans
portation of fuel and waste on a generic 
basis to be legally valid, the hearing must 
incorporate the same procedural features 
used In individual production and utlllza~ 
tlon facility licensing adjudicatory pro
ceedings, including the rights of discovery 
and cross-examination. . 

The Commission considered a similar 
challeng11 to the legal validity of the 
rule making proced!ng on the Environ
mental Effects of the Uranium Fuel Cycle 
cited above. The Commission concluded 

there, as it does here, that adjudicatory 
procedures were not warranted. Each 
participant was given all the time he re
quested for his oral presentatic.n and was 
afforded full opportunity to submJt in
formation and data for the record. No 
testimony offered was excluded from the 
record. AIi documents, including the Sur
vey, were available to the parties several 
weeks before the hearing. In addition, 
each participant was Invited to submit to 
the hearing board relevant questions for 
the Regulatory Staff and/or other 
participants. 

The second area in which Issues were 
identified by the presiding hearing board 
concerns the technical adequacy of the 
Environmental Survey. The board noted 
that there had been a number of com
ments from a variety of sources on such 
matters as: (1) the choice of population 
distribution and exposure time param
eters used in estimating exposure dose 
<man-rem> value, <il> the operation and 
testing of shipping containers and the 
effects of accidents on members of the 
public, (Iii) testing and possible failure 
of fuel rods, and <iv> the assumptions 
and methods employed in analyzing In
put data and calculating critical param
eters. 

With respect to the choice of popula
tion distribution and exposure time pa
rameter, the Staff Indicated that It chose 
"average" estimates. Although one could 
postulate a situation wherein a larger 
(than "average"> number of persons 
would be exposed to radiation for a longer 
time period, the radiation exposure of 
that larger group would still be only a 
very small fraction of the 3 man-rem per 
year shown in the rule a.s the total ex
posure to the general publlc for tram
poi;tatlon. Thus, since use of parameters 
exceeding "average" estimates would still 
not exceed the 3 man-rem value for nor
mal transportation exposure, the Sta1f'a 
selection of average estimates wa.s appro
priate. 

With respect to the operation and test
Ing of packages used in the shipment of 
fuels and wastes to and from nuclear re
actors and the effects of accidents on 
members of the public, the Commission's 
regulations In 10 cm Part 71 Impose 
ppeclfic requirements on shippers: (i) to 
dem!)nstrate the adequacy of their pack
ages by tests or engineering analysis at 
the design stage; (11) to perform careful 
quallty assurance control during package 
fabrication; (Ill) to exercise close super
vision over the loading and closing of · 
packages; and <lv) to perform adequate 
maintenance and testing to assure that 
levels of containment, shJelding, and ef
fectiveness of the package are malntaJned 
throughout Its useful life. More Impor
tant, Part 71 requires that package de
signs be reviewed and approved by the 
Commission and prescribes specific pack
age standards which must be met during 
design and construction. These standards 
include standards for hypothetical acci
dent conditions such as a 20 foot free 
drop onto an essentially unyielding sur
face, a 40 Inch drop onto a penetrating 
bar, exposure to a temperature of l,4'15°F · 
for 30 minutes, and immersion unde,r at 
least 3 feet of water for a period of not 
less than 8 hours. Generally, these hYJll)
thetical accident conditions are design~ 
to qualify a package to withstand the 
actual conditions which ml.ght be en
countered In severe transportation. 
accidents. 
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Although these packaging standards 
and criteria establJlsh the threshh<>ld for 
package failure, aJila]ysls of test results 
cited In the Envlro,nmental Survey show 
that some designs will withstand stresses 
well above test ,conditions. <"Special 
Tests for Plutonlwn Shipping Contaln
er~m. SP5795, and L-10," L. F. Stra
vasnlk SC-DR-72 0,597, September, 1972. 
In these tests, shipping containers sur
vived impact tests from a height of 270 
feet, puncture tests from a height of 12.5 
feet, and fire tests at l800°F for l hour.> 
In addition, where packages are to be 
used In the shipment of larger quantities 
of special nuclear material (e.g., casks 
used In the shipment of irradiated fuel) , 
the Commission's Directorate of Regula
tory Operations ma:ltes observations dur
ing the fabrication of the package and 
reviews records of quality assurance and 
fabrication, use, and maintenance rec
ords to assure that the package Is fabri
cated and used in accordance with U1e 
approved design specifications. 

With respect to the effect of accidents 
on members of thu public, the Survey 
contains an extensive discussion of ac
cident severity cate1iories, together with 
the accident probabillitles for those cate
gories for truck, ran, and barge per ve
hicle mile. Acclde111t consequences for 
many of the more severe categories of 
accidents are analyzed, Including acci
dents With probabW:tles so low aa to be 
considered lncred1blE1. Although accidents 
even more serious than those analyzed 
In the Envlronmenl;al Survey_ could be 
postulated, the sun·ey shows Ulat their 
probability Is even more remote and that, 
therefore, a detailed analysis of their 
consequences Is unnecessary to describe 
adequately Ule risks to the general 
public. 

Fuel rod failure, which Is a major fac ... 
tor 1n determining :radiation eXJ)OSures 
resulting from sever1, accidents, was as
sessed In the Survey In the reported re
sults of actual drop ·tests carried out on 
fresh fuel rods. In these tests, fuel rods 
were dropped from 111, height of 30 feet 
on to an unyielding surface. Results 
showed no leakage from the rods after 
being dropped on their end, side, and 
comers. Preliminary results reported b:, 
applicants submitting designs of ship
ping containers for transporting Irradi
ated fuel Indicate ms.Jar damage to fuel 
elements ~ occur onl:v under condi
tions of high Impact forces or relatively 
high temperatures, I.e., above 1250°P. 
In calculating doses from releases under 
accident conditions In· Ule Survey, the 
Staff assumed Ulat up to 50 percent of 
the irradiated fuel ro,is failed. The basis 
for this assumption Is the Staff's Predic
tion that at 1250°F, 50 percent of the fuel 
rods In an irradiated fuel cask will per
fomte. For greater than a 50 percent 
failure rate, a much higher temperature 
for a longer period of time would be re
Qulred. Such circumstances appear to be 
beyond the realm of possibWty. An In
crease in fuel rod faillll'.8 over and above · 
the 50 percent asswned by the Staff 
might resUlt In some Increase In result
ant doses, but since llncreased fuel rod 
failure affects only It.he accident case 
where there has beer1 a breach of Ule 
irradiated fuel cask, and the probabWty 
of an accident causlntf such a breach is 
already so low, changes In the fuel rod 
failure rate would have little effect on 
the risk. Thus, the asnumptions used by 
the Staff are sumclentiy conservative, In 

Ule light of present knowledge that 
further assessment of fuel rod failure Is 
unnecessary. 

Tl1e hearing record Indicates that the 
asswnptlons and meUlods used in anl,l
lyzing the environmental effects set 
forth In Ule Survey were critically ex
amined by industry, Ule general public, 
and particularly tlie Environmental Pro
tection Agency. EPA Initially took excep
tion to Summary Table values for cumu
lative dose estimates for transportation 
workers and members of the general 
public because it had arrived ~t different 
conclusions concerning the probable ex
posure of persons to radiation due to 
transportation using the same data the 
Staff had used. EPA also recommended 
that the radiation dose values in the 
Summary Table be enlarged to encom
pass the majority of the nuclear reactor 
data analyzed rather Ulan onl:v 50 per
cent of the data, as was ·the case with the 
proposed values In the 8umma.rY Table. 

At the hearing board's suggestion, Ula 
Regulatory Staff and the EPA met to re
examine their d&ta and dlSCWIII their 
differences. Subsequent to that meeting, 
the· Regulatory Staff submitted a letter 
to the Board and the other participants 
which explained that some of the dif
ferences in radiation dose estimates were 
due to differing interpretations of Input 
data, some to differences In presentation, 
and some due to differences in assumed 
values for uncertain parameters. Al
though there was not complete agree
ment, the hearing board noted that the 
differences In calculated values were 
deemed by the Staff end EPA to be close 
enough to· consider the discrepancy re
solved. In addition, the Staff responded 
to the EPA recommendation for enlarg
ing the values In the Summary Table to 
encompass a majority of data Bllalyzed 
by increasing the values from 3 man-rem 
to 4 man-rem for transport workers and 
from 2 man-rem to 3 man-rem for mem
bers of the general public. These revised 
values would exceed the cumulative 
doses calculated for 90 percent of the 84 
nuclear reactors for which specific an
alysis of Ule environmental impact· of 
transportation had been made. It should 
be noted that these values In the rule are 
not reflected in the Environmental Sur
vey. The Survey contains Ule detailed 
method of analysis for assessing the en
vironmental impact of transportation of 
fuel Blld waste to and from a typical 
light-water reactor. The 3 and 4 man
rem values in the rule reflect the appli
.e.tlon of this methodology to 84 reactors 
at 53 different sites. Although the deri
vation of these values was explained by · 
the Regulatory Staff during the course 
of the rule-making proceeding, the Staff 
Intends to issue in the near future a sup
plement to the Survey outlining in de
tan the derivation of these Impact 
values. 

The Commission agrees with the 
Board concerning resolution of the Staff
EPA differences. The Commission has 
also accepted the Staff's recommenda
tion to enlarge the cumulative dose 
values 'in the proposed rule and has re
_vlsed Ule rule acco~gly. It ls antici
pated, of course, that additional data 
and methods of analysis will be devel
oped. At such time as these 'data and 

methods become available, the CQmmls
sion will undertake a re-evaluation of 
the environmental impact and, where 
significant changes are Indicated, will 
make appropriate changes In the En
vironmental Survey and, where neces
sary, the Summary Table of environ
mental impact. 

A third area in which issues were iden
tlfled by the hearing board relates to the 
scope of coverage of the amendment Blld 
the questions which were raised as to 
how and when It should be applied. In Us 
supplemental comments, the Staff rec
bmmended that language be added t.o the 
proposed rule to make clear when_ and 
how the rule Is to be applied and what 
criteria are to be used tn deUirmlnlng 
whether a given case ls or Is not Within 
the tlCQpe of the rule. In view of the ques
tion which · had been raised over the 
amendment's scope, the Commlsslon has 
Incorporated clarifying Jailguage Blmllar 
to . that proposed by _the Staff' In the 
amendment' set forth below. However. 
the Staff's recommended language re
lating to the general procedure., to be 
followed for transportation falling out
sldtf the scope of the rule has not· been 
Included in the effective rule. Regard
less of the methodology used for assess
ing the environmental effects of such 
transportation-be It that contained In 
the Survey or otherwise-any assess
ment wlil be subject to separate consid
eration in individual licensing cases Jf 
It covers transporta tlon of a .type which 
is outside the scope of Ule rule. Conse
quently, the Commission sees no need to 
spell out elUler general or spectlc pro
cedures In this rule for covering tram;•. 
JDOrtation outside its scope. 

The Commission is cognizant of the 
fact that there may occasionally arise 
a situation where transportation of fuel 
and waste for a particular reactor falls 
within the scope of · the rule, but the 
transportation Involves distances, pop
ulation exposures, accident probabilities, 
or other factors which are much greater 
than those discussed and ana]yzed JD the 
Survey or which are not accounted for 
in t,he Survey. In such an Instance, 
parties to a reactor licensing proceeding 
have available t() them the provlsiom of 
10 CFR I 2. 758 which provides, in part, 
that the Commission, upon a showing of 
IIIJ)eclal circumstances such as those 
mentioned above, may waive the applica
tion of a. rule In a parUcular proeeed1ng. 

It should be noted that transportation 
of fuel and waste b:7 air was not analyzed 
In Ule Environmental Survey and is out
&lde the scope of this rule. AJr transporta
tion was not covered in the SUrvey pri
marily because fuel and wastes are 
currently not shipped to and from reac
tors via air owing . to cost and space 
llmJtatJons. Should air shipments be con
templated In the future for fuet" and/or 
wastes to or from a particular reactor, 
the environmental impact of such trans
portation would be subject to separate 
consideration In Ute Individual reactor 
llcebslnir proceeding. While-the Commis
sion Is cognizant of the fact that there 
have been Incidents aboard passenger 
aircraft Involving Improperly liealed con
tainers which resulted In radJatJmi ex
posures to passengers, these Incident. did 
not Involve shjpment.s of reactor fuel or 
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wastes to or from nuclear reactors. 
It sho~ also be noted that sabotage 

and diversion of shipments of fuel and 
waste to and from reactors ·are not 
covered in the Enviornmental Survey and 
are not accounted for in the values con
tained in the Summary Table. The en
vtronmental effects of sabotage and 
diversion, therefore, are beyond the scope 
of the rule and are subject to appropriate 
separate coDSlderation in individual 
reactor licensing proceedlngs. The Com
mlssion has promulgated reauiatlons in 
10 CFR Part '13 for safeguarding ship
me!lts of special nuclear material. It ls 
~tively · pursuing the subject and bu 
underway a number of studies which may 
ultimately culmlriate in separate rule 
maldng pr'oceedJngs on the varloua 
aspects. of sabotage and diversion in 
transPortatlon. These studies include ·m 
developme~t of a specially designed vehi
cle for transporting special nuclear mate
rial; (H) expansion of secure commu
nications systems; and <Ill> an assess
ment of radiation effects .of dlspersion· 
which might result from sabotage of spe
cial nuclear material shipments· In 
transit. 

A fourth a:r:ea in which Issues were 
identified concerns whether a substantial 
revision · of .- the Survey . and proposed 
amendment should be undertaken prior 
to issuance of the ftnat amendment In 
light of the comments received. If such 
revlslons are undertaken, the question 
then arises as to whether the Adminis
trative Procedure Act requires reopening 
the proceeding and, if so, whether the 
proceeding should take the form of the 
original proceeding or some other form.
The Commission believes that the exist
ing Survey provides an adequate data 
base for the promulgation of the regula
tion set forth below. The changes in the 
eumulatlve dose values 9f the Bummary 
Table are In re,:ponse to EPA's comments 
and the Staff's recommendation. As 
noted earlier, the BtJff intends to Issue 
a supplement to t.he Survey explaining 
the derivation of these values. In addi
tion, the Commfssl.on does not believe 
that incorporation of a clarifying scope 
provision into the amendment set forth 
below requires further .public proceedlnga 
ldnce thfB reriston ill clarifying in nature 
and reftects comments received during 
the course of the proceedliig. Thus, since 
the Commission sees no present need for 
further ruJenialclng, there ls no occasfori 
to conalder either reopening the proceed
ing or determlnlng what form it should 
take. 

A fifth ·area ln which an issue was 
ldentffled concerns the inter-relation
ship between the rulemakDle proceeding 
on- transportation and the rUlerilaldng 
proceeding on: the environmental effects 
(!f the uranium fuel cycle, a lDa.tter wtllch 
we specjftcalJy addreased ln the Notice of 
Proposed.- Rulemat;lng ll!sued In this pro
ceedhis on Pebl'WU'J' II, 19'13. The question 
raised was-whether, because of this lnter
telatlonship, the two proceedings should 
be -combined to avoid oonfflct or duplica
tion. Whlle this suggestion has IIODle 
merit, It 1111 apparent that C011110ltdatlon 
woulll have mmeceuart1Y delayed 
pubUoatlon of an etrecllve retrulat!on re
lattns . to the envtronmental effect.a of 
the uranium fuel cycle. -In· any event, 

both the fuel cycle rule a.nd this rule 
havl! been appropriately conformed as 
amendments to 10 CFR Part st; and, In 
this manner, any potential for confflct 
or dupltcatlon has been eliminated. 

The sixth area In which an issue waa 
tdenttfled concerns whether any pr,ovi
slon should be m.ade for' exempting or 
limiting the applicabtllty of· the final 
amendment Insofar as pendtns llcensmc 
cases are concerned. · 

Since the environmental Impact of 
transportation of fuel and ~. Ill 
currently considered In Individual pro
oeec:Unp OD a case-1,y-cue Ila.ids, Ula 
Commtaton believes that theee .-can 
be expedited If given the beDem at tile 
lranspoJ:tatlon rule. A~. com
plla.nce with the new rule w1D be nqatred 
upon the etrectlYe date. 

·A aevmth area in which the Board 
lllentlfted an Issue concerns ·11118'PStlona 
made by many of the parUclpanta far 
revtslon and reexamination of the Bn-

. vtronmental Survey at periodic interrala. 
Whlle the Commts.,lon agrees wttb the 
auggestlons that the Burvey be ni-el:
amlned from time to time to accommo
date new technology and Information, It 
does not bellevoe It neceaary or ndYlsable 
t:o Impose any specific time llm1t. As In 
the uranium fuel eycle proceedlna, oar 
'View ts that rev1s1on should be tailed on 
development of new meUlodologlee and 
Information for assessing the envtron
mental Impact associated wttb transpor
tation, and not on 8117 arbitratT ar heel 
time period. 

The presiding heartnc board also 
~tlfled a number of m!scellaneous 
lterila. One item concerns the staff's· 
position that since the oYerall enTirOD
mental Impact J"eSU!tlng from transpor
tation ts small, there ls no need to search 
for altemaitve methods of reduclna the 
Impact still further. The question rallled 
by the hearing board for Commission 
coDSlderatton ts whether this position 
aatlsfles the principle of "1111 low 1111 
practicable" exposures. The Commtssfon 
d08I not believe this proceed1nc ill 
an appropriate one for conalderlns 
whether or not the ~·• posit.Ion with 
respect to transportation of fuel and . 
wastes sattsftes the "as low u practic
able" requirement of 10 CPR Pan 20. As 
~dlcated earlier, the purpoee of thlll 
proceedlnc ts to quantify the usocla&ed 
envtronmental Impact of transportation 
of fuel and wastes under an exlllt;lng -' 
ol . circumstances. Wblle the concept of 
"as .low as practicable" must be con- . 
lldered In Individual reactor llpenstns 
cases, It.is not a concept which III appUc
able or appropriate to this proceedln8. Of 
course, nuclear technology ts not •tatlc. · 
Alf tmpro-tementll In pacb8fn8 . are 
developed, the, w1ll be reflected ID tbe 
Commtss1on's requ1rementa. 

Anot.ber of the Board's s11aesttom 
for Commlsalon ~nsldei'atloD ocmeerm 
requ1rlne ·tile Environmental BmflJ' to 
Include tbe 8ummli\rJ' Table ~ 
with an tndlcatlon ·or which. parts of tbe 
BurveJ' provide the buts for -=Ii part 
of t.be Table. . . 

Alf dlscussed ee.rller, tbe 8urft7 s,ro
Yldell a methodolOff for IIMIYllml' 11114 
uarlnc the envtrosunental dacts- t111-
IIOCIMed with the tranaportatloa of Dll• 
clear fuels and was&e and contalm eim-

ronmental impact values for a "model" 
light-water reactor. The impact values 
contained in the Summary Table.:repre
sent the appllcatlon of that methodology 
.to 84 reactors either under· constnictlon 
or In operation at 53 different sites. ·Im
pact values were derived for each lndl
Yldual reactor and v.alues encomp1111Sing . 
90 percent of the 84 reactors studied 
were then calculated for Insertion into 
tile Rule. In view of the fact that the 
Stai!' intends to issue a Supplement to 
the Survey showing how these values 
were derived, the Commission believes 
that this matter has been resolved. 

. .Finally, the Board mentioned three 
matters raised by comments of the·par
tlclpants which the Staff contended were 
beyond the scope of the proceeding. 
These were: (1) regulatory standards tor 
packaging covered by other Commission 
regulations; <11) methods of transporta
tion, types of fuel, ·and materials riot 
covered by the survey; and (1ft) trans
portation from other than a single nu
clear· power· reactor <I.e., transportation 
from 100,0 reactors as op~ed to a single 
"model" reactor). While these matters. 
may be · of Interest, the Comiillsslon 
agrees with the Staff's position that 
they a.re beyond the scope of this pro-
ceeding. . 

The purpose of this proceeding was 
not to consider the adequacy or tnade-: 
quacy of the Co1DII1lssion's regulations 
governing packaging c:if nuclear mate-· 
rial and wastes found In 10 CFRPart .. '11, 
but rather, in part, was to assess the 
environmental impact of transportation· 
of fuel and waste packaged · in accord
ance with those regulations. Llltewtse,' 
the purpose of this proceeding was not 
to assess or speculate as to 'the environ
mental tmpe.ct of differing modes of 
transportation or differing typea of fuel, 
but rather was to assess the environ-." 
mental impact associated with currently· · 
used methods of transportation of ·ruel 
and waste. AB to transportation ·from 
1000 r99tors as opposed to a single 
"model" reactor, the purpose of this 
proceeding was to develop environ.men~ 
tal Impact values for transportation· of 
fuel and waste that could be factored 
into cost-benefit analyses for individual 
reactors, not to assess th!! cumule.tive 
environmental Impact of transportation 
of fuel and wastes for tll reactors con
templated to be in ol)lratlQn at some 
future date. . . : .. 

on· the basis of the foregoing, t.be 
record of the rulemaldng hearing, ·con~. 
sideratlon of the comments received 
and 'other factors involved, the Oomn:its~ 
Ilion hail adopted the amendment set 
forth below. The amendment ts in sub
s'8.nce essentially the same as the 
amendment proposed in the notice of 
proposed rulemaklng published Febru.:: 
ary 5, 19'13 C38 FR 3334) except for the · 
addition of a scope de11nltlon, and· 
changes ·1n certain Tal11e11 to re11ect EPA 
ccmments and clarify1ng · and editorial 
changes to 'make It conform with the 
format of 10 CPR Part 5L 

Pursuant to the Atoinlc Ene'lff ·Act · 
al 1854, u 11111ende4, and eecttom 55:l 
and 113 of ttUe 5 of tbe United States 
Code, the following amendment to 10 
<.:PR Part 51 ls published as a ~ument 
subject to codtflcatlon. 
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40 FR 31953 
Published 7/28/75 
Effective 7 /28/75 

. . 
f'ART 51-LICENSING AND REGULATORY 

POLICY AND PROCEDURES FOR ENVI• 
, RONMENTAL PRl)TECTION 

Amendments of Tal>le S-3 and· Summary 
,, · · Table 5-4 

Table S-3-Swrunary of environmen
tal considerations !t>r uranil,Uil fuel cycle, 
of ~o CFRPart 51 contains a typ0graphi
cal. error which WELs carried over from 
the' original Table B-3 in the "Env1ron
niental Survey of. the Uranium Fuel 
Cycle/' '.'.I'he amendJ:t1ents set forth below 
correct the words now reading ··:Thermal 
<billions>" 1n the first. column of Table 
S-1 to read "lfflluenl;s-'l"hermal (billions· 
of Btn> :'••;' . . 

The ~ommission'!: ·office of Standard!! 
Development h1111 pr,epared "NUREG-75/ 
038, Environmental Survey of Transl)O!'
tation of Radioacti·~e Materials to and 
!rom Nuclear Powet· Plants Supplement 
r' dated AprU 1975 which presents the 
data and identlfles t:he methods used 1n 
deriving tlle values in Sammary Table 
8-4-a-Environmental Impact of Trans
portation of Pael and Waste t.o and from 
One Ltght-Water-C,l()led Nuclear Power 
Reactor. The amendments o! 10 CFR 
Part 51 set forth bellow amend footnote' 
1 of Swru;nary Tabfo 8:.,4 to reflec11 the 
availability of "NUREG-75/038" which 
may be obtained frm1 the National Tech-. 
meal ·Informatloo. Service, Springfield, 
Virginia· 22161. A copy of "NOREG-75/ 
038"'1s 11valla.ble for inspection and·copy
lng 'at the Coinmlsslori's Public Document 
Room at 1711 H Street, N.W., Washing
ton, D.C. 

The amendments ·iuso correct the' line 
in the body of SUlllll11ary Table .S-4 be• 
g1nnlbg with "Transportation workers" 
to· show· thii:t the r&Il.!:e !ff dOlles Is ii.In to 
300 m1llJrem rather than o.o to 300 
mllllrem. · · 

' Because these amendment., relate 
soiely to correct1oos · and minor matters, 
the Cominlsslcn bas found that. good 
cause exists for oml'tting notice of pro
posed rule making, and public procedure 
tb.ere<;>ri, as unnecessary, and ·ror making 
the · amendments efl'ectlve on. July 28, 
1975·: . 

'Pursuant to the Atomic Energy Act of 
1954'; as aniended, the Energy Reorgani
zation Act of 1974, a1t1d sections 552 and 
553 of Title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Part' 51, are published as a document 
subject to codlflcatlon .. 

41 FR15832 
Published 4/15/76 
Eff!!ctiva 5/H n6 
Cons~ction Per,;.it or Operating Lice;;se; 

initi~l .. Treatment· of Applicatj_on . . 

Se!! Part 50 Stateme.nts c,f Considerati.~n. 

42 FR 34276 
Published 7/5/77 
Effectiv~ 8/4/i7 

PART 51-LICENSING AND REGULATORY 
POI.ICY AND PROCEDURES FOR ENVI• 
RONMENtAL PROTECTION 

Environmental Reports by certain 
Applicants for Licenses 

AGENCY: U.S. Nuclear Regulatory Com
mission.' 

ACTION: Final Rule .. 
SUMMARY: The Nuclear Regulatory · 
Commission· Is amending its regulation 

"Licensing and Regula.ton- Policy and 
Procedures for Environmental Protec
tion" to require that .15 copies o! the en
vironmental reports applicable to ma~ 
rials licenses be submitted to the NRC 
and that an. additional 85 copies of the 
environmental report be retained by the 
applicant' for distribution to Federal, 
State and local officials In accordance 
with written Instructions Issued. by the 
Director of Nuclear Material Safety and 
Safeguards. The amendments reduce the 
number of copies of environmental re
ports applicable to materials licenses 
from 150 to 100 copies. The amendments 
will materially expedite the· distribution 
of ·environmental reports by eliminating 
duplicate handling o! them by the appli
cant and the NRC staff, and will alleviate 
problems of the NRC staff with regard 
to the receipt, storage, assembly; and 
remailing of large v~lurries of environ
mental reports. · 

DATE:· This rule becomes effective on 
August 4, 1977. 
FOR FURTHER INFORMATION CON
TACT: 

Gerald L. Hutton, Division of Rules 
and Records, Office of Administration, 
U.S. Nuclear Regulatory Commi3sion, 
Washington, D.C. 20555 (phone (301) 
492-7211). 

StJ:PPLEMENTARY INFORMATION: 
On March 3, 1977, the Commission pub
lished in the FEDERAL REGISTER (42 FR 
12186>·. !or: comment proposed amend
ments of 10 CFR 51.40 which would re
duce ·t11e number of copies of environ
mental reports applicable to Parts 30, 40, 
and·70 licenses from 150 te 100 co~es. 

The amendment of I 51.40 also would 
require that 15 copies o! the environmen
tal reports applicable to Parts 30, 40, and 
70 licenses be submitted to the NRC and 
that an additional 85 copies o! the en
vironmental 11eport be retained by the 
applicant; !or distribution ~ · Federal, 
State, and local offl.cials 1n accordance 
with written Instructions issued. by the 
Director of Nuclear Material Safety and 
Safeguards. · · 

Only one comment waa received in re
sponse to · the notice of proposed rule 
making. The commenter concurred with 
the adoption of· -the proposed amend
ment, but also suggested that a reason
able time llm,lt be added for applicant•,· 
storage of copies of the reports in order 
to alleviate storage, 811Bembly, and docu
ment contro1·problema by applicants. It 
Is the Commission's view that ~he sug
gested time limit for storage of copies of 

the reoorts Is unnecessary. Of · the 85 
copies of. the report to be retained by the 
applicant, 60 to 65 copies wm be dis
tributed initially 1n accordance with 
written lnstructlona by the Director of 
Nuclear Material Safety and Safeguards, 
Retention or disposition of the 20 to 25 
copies of the environmental report which 
remain following Issuance of the, Final 
Environmental Statement and the li
censing action requested by the applicant 
wUl be a matter of written instructions 
to the ai:,r,Hcant by the Director of Nu
clear MaLdal Safety and Safeguards .. '.,. 

Direct distribution by the applicant of 
the additional copies of the environmen
tal report wm materially expedite the 
distribution of such copleq by eliminat
ing duplicate ·handling of them by the 
applicant and the NRC staff. This pro
cedure also will alleviate problems of the 
NRC staff with regard to the receipt, 
storage, assembly, and remalling of large 
volumes of environmental reports. · ·, 

The text of the nile set forth below Is 
Identical with the text of, the proposed 
amendments published on March 3, 1977. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 1974, as amended, and sec
tions 552 and 553 of title 5 of the. United 
states Code, the following amendments 
to Title 10, Chapter I, Code of Federal 
Regulations, Part 51; are published as a 
document subject to codification. · 

43 FR 7209 
Published 2/21/78 
Effective 2/21 /78 

PART 2-:-RULES OF PRACTICE 

PART 51-LICENSING AND REGULATORY 
POLICY AND PROCEDURES FOR ENVIRON
MENTAL PROTECTION 

Di1tributiori of Environmentol Impact 
Statem11nt1 

AGENCY: Nuclear Regulatory C9m-
mission. · 

ACTION: Effective rule. 
SUMMARY: The Nuclear. Regulatory 
Commission CNRC) is amendjng its 
regulations relating to the distribution 
of environmental impact statements to 
reflect the transfer to the Environ
mental Protection Agency from the 
Council on Environmental Quality of 
certain responsibilities for the receipt 
and filing of such statements and to 
change certain statutory citations to 
make them conform to ·the citations 
provided for by present law. 
EFFECTIVE DATE: February. 21, 
1978. 

FOR FURTHER INFORMATION 
CONTACT:· 

Bennett L. Harless, Division of Site 
Safety and Environmental Analysis, 
U.S. Nuclear Regulatory Commis
sion, Washington, D.C. 20555, tele
phone: 301-492-8421. 

SUPPLEMENTARY INFORMATION: 
Pursuant to the President's reorgani
-zation plan for the Executive Office of 

' -
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the President <Reorganization Plan 
No. 1 of 1977, July 15, 1977) the func
tions of the Council on Environmental 
Quality (CEQ> relating to the receipt 
and filing of environmental impact 
statements were transferred to the En
vironmental Protection Agency (EPA). 
Effective December 5, 1977, Federal 
agencies, including NRC, are required 
to deliver five (5) copies of all draft, 
final, or supplemental environmental 
impact statements filed pursuant · to 
section 102(2)(C) of the National Envi
ronmental Policy Act of 1969 directly 
to the Environmental Protection 
Agency and to discontinue sending 
such statements to the Council on En
vironmental Quality (42 FR 62183). 
The following amendments to 10 CFR 
part 51 of the Commission's regula
tions entitled "Licensing and Regula
tory Policy and Procedures for Envi
ronmental Protection," implement 
this change. 

Paragraph 2.104(b)(3)(i) of 10 CFR 
Part 2, and §§ V(f)(3), VI(c)(l)(v), 
VHc)(3)(i), and VIII(b)(7) of Appendix 
A of Part 2, and §§ 51.20(a)(5) and 
51.52(c)(l) of 10 CFR Part 51 cite "sec
tion 102(2)(D)" of the National Envi
ronmental Policy Act (NEPA). Public 
Law 94-83, 89 Stat. 424 (42 U.S.C. 
4332), amended NEPA so as to redesig
nate section 102(2)(D) as section 
102(2)(E). The following amendments 
change the citations to· conform them 
to the redesignation. 

Since these amendments· relate 
solely to minor procedural matters, 
notice of proposed rulemaking and 
public procedure thereon are unneces
sary and good cause exists to make the 
amendments effective on February 21, 
1978. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of 
the United States Code, the following 
amendments to Title 10, Chapter I, 
Code of Federal Regulations, Parts 2 
and 51, are published as a document 
subject to codification. 

43 FR 6915 
Published 2/17/78 
Effective 5/3/78 

Export and Import of Nuclear Facilities and 
Materials 

See Part 110 Statement~ of Considerations. 

43 FR 46292 
Published 10/6/78 
Effective 11 /6/78 

PART 2-RULES OF PRACTICE FOR 
DOMESTIC LICENSING PROCEED
INGS 

PART 51-LICENSING AND REGULA
TORY POLICY AND PROCEDURES 
FOR ENVIRONMENT AL PROTEC
TION 

Distribution of Applications and Envi
ronmental Statements to Local Of
ficials 

AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to provide for notice to the 
chief executives of the appropriate al
ternative municipalities or counties 
which have been identified in the ap
plication or environmental report as 
alternative sites for nuclear facilities 
or activities. The notice will include a 
brief description of, and other perti
nent information regarding, the site 
and facility proposed or alternatively 
listed. The notice will include a state
ment that if a request is received from 
the appropriate chief executive of the 
alternative site, a copy of the applica
tion or environmental report, and any 
changes to such documents which 
affect the alternative site location, will 
be transmitted to the executive who 
makes the request. This amendment 
will assure that local officials of com
munities which are preferred or alter
native sites for nuclear facilities are 
notified at the same time the initial 
application or environmental report is 
submitted to the Commission. 

EFFECTIVE DATE: November 6, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Gerald L. Hutton, Division of Rules 
and Records, Office of Administra
tion, U.S. Nuclear Regulatory Com
mission, Washington, D.C. 20555, 
301-492-7086. 

SUPPLEMENTARY INFORMATION: 
By letter dated July 7, 1976, the town
ship of Lower Alloways Creek, N.J., 
filed with the Nuclear Regul? •n·::' 
Commission a petition for rulem~ :·. r· :: 
to amend 10 CFR 2.101 and 10 ~ _.,: · 
51.24 of the Commission's rec:ui,;.Lic,r,, 

In response to the petition f, ,· tu!t'
making PRM-51-2 the c,u,uissiun 
published a notice of proposed rule
making in the FEDERAL REGISTER on 
January 17, 1977 <42 FR :n 78) to 
amend 10 CFR Parts 2 and 51. 

The proposed amendment of § :;:.101 
set out in the January 17, 1977 notice 
would add a provision to paragraph 
(a)(3)(ii) that the applicant will also be 
requested to serve a copy of the ten-

dered application and/or environmen
tal report on the chief executives of 
the appropriate municipalities or 
counties which have been identified in 
the application or environmental 
report as alternative sites. 

The proposed amendment of § 2.101 
would add a provision to paragraph Cb> 
which pertains to applications for li
censes for receipt of waste radioactiv~ 
material from other persons for the 
purpose of commercial disposal by the 
waste disposal licensee, that the appli
cant will also serve a copy of the appli
cation and environmental report, as 
appropriate, on the chief executives of 
the appropriate alternative municipal
ities or counties which have been iden
tified in the application or .environ~ 
mental report as alternative-sites. 

The proposed amendment of § 51.24 
would revise paragraph (c)(4) to pro
vide that if the draft environmental 
impact statement is for a licensing 
action, copies of the draft statement 
and the applicant's environmental 
report will be provided to all parties to 
the licensing proceeding and the chief 
executives of all municipalities or 
counties which are identified in the 
draft statement as either preferred or 
alternative sites for the proposed fa. 
cility or activity. · 

Six letters of comment were received 
on the petition for rulemaking and the 
notice of proposed rulemaking. 

One commenter opposed the pro
posed rule, contending that jurisdic
tional officials and the· public are 
aware of proposed projects even 
before the filing of an application; 
that the filing of applications with ju
risdictional officials at alternative 
sites could have adverse impacts on 
local planning and land values; and 
that filing of the application would 
only serve to cause infighting between 
jurisdictions, possibly resulting in 
delays in the licensing process. 

Although officials and the public 
may be aware of preferred sites before 
the filing of an application there is no 
assurance under present procedures 
that all officials with jurisdiction over 
alternative sites will know that a site 
in their area is under consideration or 
that the relative merits of such a site 
may have been the subject of dispute 
at hearings held in a different locale. 
The Commission is not convinced t·.1at 
furnishing such information to Jffi
cials over alternative sites would nave 
adverse impacts on local plannin,, and 
·;··.J values, or cause jurisdic1 ional 

,.,, :1.flicts resulting in licensing deh•.ys. 
Th,?.e commenters opposed the 1-'ro

pos·;,·' amendments on the grouna,; 
!.11:1; hey would require the service of 
ml u, · lino us and expensive documents 
u,}ull individuals who have no rear in
t.er,, ;t in receiving them, thereby -plac
ir J an unjustified burden on appli
•cants and municipal and county offi-
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cials, without corresponding benefits 
to the public, the l!icensing process, or 
the municipalities or counties consid
ered as alternative sites. These com
menters suggested, however, that if 
some action is desired in this area, a 
more reasonable approach would be to 
notify the chief executives of munici
palities or countie:s which have been 
designated as an alternative site in the 
application or environmental report of 
the availability of the documents. To 
the extent that such officials are in
terested, they could request copies of 
the documents. 

It is the Commission's view that 
local officials of all of the communites 
or counties involved should be in
formed of the plans for a facility or a 
commercial waste disposal service or 
activity at the time the application or 
environmental report is submitted to 
the Commission. The Commission has 
concluded, however, that this objec
tive can be accomplished in accord
ance with the alternative approach 
suggested by the three commenters 
noted in the preceding paragraph. Ac
cordingly, the amendments set forth 
below have been revised to provide for 
notice to the chief executives of sites 
which have been identified in the ap
plication or environmental report as 
alternative sites. The notice will in
clude a brief descr:iption of the pro
posed site and facility, the location of 
the site and facility 'proposed or alter
natively listed, and will include a state
ment that if a request is received from 
the appropriate chief executive of the 
alternative site, a copy of the applica
tion or environmental report, and any 
changes to such documents which 
affect the alternative site location, will 
be transmitted to the executive who 
makes the request. A sentence has 
been added to §§ 2.10l(a)(3)(ii) and 
2.lOl(b) that an applicant in comply
ing with those paragraphs should not 
make public distribution of those parts 
of the application subject to§ 2.790(d); 
that is, information which identifies a 
licensee's or applicant's procedures for 
safeguarding licensed special nuclear 
material or detailed security measures 
for the physical protection of a li
censed facility or plant in which li
censed special nuclear material is pos
sessed or used. A sentence has been 
added also that the applicant shall 
submit to the Director of Nuclear Re
actor Regulation or Director of Nucle-· 
ar Material Safety and Safeguards, as 
appropriate, an affidavit that service 
of the notice of availability of the ap
plication and environmental report 
has been completed along with a list 
of names and addresses of those ex
ecutives upon whom the notice was 
served. 

One firm commented favorably upon 
the proposed rule and suggested that 
local public document rooms be set up 

in the region of the alternative sites 
for displaying to the public the envi
ronmental report, draft environmental. 
impact statement, and any other docu
ments affecting the alternate sites. 
The Commission agrees that it may be 
desirable to establish a local public 
document room, or a mini-LPDR, in 
the region of the alternative sites in 
some cases. The Commission does not 
consider, however, that this should be 
done routinely. A determination will 
be made on a case-by-case basis after a 
survey of the public interest in the 
area of the alternative site. 

One commenter encouraged the 
adoption of the proposed rule, but sug
gested that applications for amend
ments to existing licenses as well as 
new nuclear facilities and waste man
agement facilities shoud be included, 
and notification and service of an ap- • 
plication upon the appropriate gover
nor or designated State government· 
official should be included as well as 
municipal and county government. 
The suggestion regarding applications 
for amendments to existing licenses is 
outside the scope of this amendment 
inasmuch as the site would have been 
determined when the license was 
issued. The Commission's regulations 
already provide for distribution of ap
plications and environmental reports 
to appropriate State officials. 

The commenter also suggested that 
a provision for an early notice of 
intent to file and application be con
sidered. It is the Commission's view 
that the present regulation, as amend
ed below, provides for early notice to 
officials of alternative sites and notice 
of intent to file and application would 
not serve a useful purpose. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of 
the United States Code, the following 
amendments to Title 10, Chapter I, 
Code of Federal Regulations, Parts 2 
and 51 are published as a document 
subject to codification. · · 

44 FR 45362 
Published 8/12/79 
Effective 9/4/79 

10 CFR Part 51 

Licensing and Regulatory Policy and 
Procedures for Environmental 
Protection; Uranium Fuel Cycle 
Impacts From Spent Fuel 
Reprocessing and Radioactive Waste 
Management 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Promulgation of a final fuel 
cycle rule. 

SUMMARY: The Commission promulgated 
on March 14, 1977 an interim rule 
identifying the environmental impact 
values for the uranium fuel c~cle whici, 

are to be included in environmental 
reports and environmental impact 
statements for individual light water 
nuclear powe~ reactors. After an 
extensive proceeding focused on the 
nuclear waste management and fuel 
reprocessing parts of the fuel cycle. the 
Commission now promulgates a final 
rule which sets out revised impact 
values. The rule also specifies fuel
cycle-related subjects that are to be 
considered in individual licensing · 
proceedings as part 'of the . 
environmental cost-benefit analysis for 
a power reactor. The Commission notes 
its intention to conduct a further 

,supplementary rulemaking to adopt as 
part of the rule an explanatory narrative 
addressing the environmental 
significance of the impact values 
tabulated in the final rule. A general 
update of the rule with respect to all 
aspects of the uranium fuel cycle is also 
in progress. 

, EFFECTIVE DATE: September 4, 1979. 
FOR FURTHER INFORMATION CONTACT: 
E. Leo Slaggie, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC, 20555, 
phone 202-634-3224. 
SUPPLEMENTARY INFORMATION: This 
notice announces the ,.:,tcome of a final 

· rulemaking by the Nude&:" Regul11tory 
Cormr.ission regarding the 
envir..,H:nental effects of spent fuel 

·reprocessing and radioactive waste 
management in the 1ight water power 
reactor uranium fuel cycle. The rule 
adopted herein replaces an interim rule 
which identifies fuel cycle 
environmental impact values to be 
included in environmental reports and 
environmental impact statements for 
individual light water power reactors. 
The interim rule, 10 CFR 51.20(e) ("Table 
~:-3", as revised]. was published on 
!\·!arch 14, 1977 ;.;2 FR 13803) to be 
effective for 18 r,10nths and was 
extended severnl Umes. the final 
extension being to the effective date of 
this rule. 

This finai rulemaking concludes a' 
proceeding which began on May 26, 1977 
with a notic~ that a rulemaking hearing 
would be held to consider whether the 
interim rule should be made permanent 
or, if it should be altered, in what 
respects. 42 FR 26987. The Hearing 
Board took extensive written and oral 
testimony from more than twenty 
part!cipants. On August 31, 1978-the 
Board submitted to the Commission a 
detaiied summary of the evidentiary 
r?.cord, followed on October 26, 1978 by 
its Conclusions and Recommendations. 

After studying the Hearing Board's 
recommendation and receiving written 
and oral presentations by rulemaking 
participants, the Commission has 
adopted as a final rule the modified 
Table S-3 recommended by the Hearing 
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Board. The impact values in this table 
differ only slightly from the values, in the 
interim rule .. With two exceptions, these 
values will be taken as the basis for 
evaluating in individual light water 
power reactor licensing proceedings, 
pursuant to requirements of the National 
Environmental Policy Act (NEPA), the 
contribution of uranium fuel cycle 
activities I to the environmental costs of 
licensmg the reactor in qui,:tion. The 
exceptions are radon releases, presem;;· 
omitted from the interim rule (43 FR 
15613, April 14, 1978), and technetium-99 
releases from reprocessing and waste 
management activities, as discussed 
later in this notice. Appropriate values 
for these releases are open for 
consideration in individual proceedings. 

Promulgation of the revised table is 
not the sole outcome of this rulemaking. 
The rulemaking record makes clear that 
effluent release values, standing alone, 
do not meaningfully convey the 
environmental significance of uranium 
fuel cycle activities. The focus of 
interest and the ultimate measure of 
impact for radioactive releases are the 
resulting radiological dose comm:tments 
i,.nd associated health effects. To convey 
in understan_dable terms the significance 
of releases in the Table, the Hearing 
Board recommended that the modified 
Table be accompanied by an 
explanatory narrative promulgated as 
part of the rule. The recommended 
narrative would also address important 
fuel cycle impacts now outside the 
scope of the Table, including 
socioeconomic and cumulative impacts, 
where these are appropriate for generic 
treatment. The Commission has directed 
lhe NRC staff to prepare by October 1 · 
such a narrative, as described in more 
detail later in this notice. The narrative 
will be submitted for public comment in 
a further rulemaking. 

Pending adoption of an explanatory 
narrative as part of the fuel cycle rule, 
the use of Table S-3 in individual 
proceedings must be accompanied by 
supplementary presentations. 
Accordingly, the Commission has 
directed the NRC staff to continue 
presenting in individual proceedings an 

-evaluation of dose commitments and 
health effects from fuel cycle releases. 
In addition, the staff will address 

'The iut>I cycle ectiv,ties addressed by the rule 
include ,:sanium mining end milling, U1e productinn 
of uranium he .atluoride, isotopic em ichmenl. fuel 
fahrication ,,pen! fuel •torage and disposal. 
reprocessing of irradiated fuel, transportation of 
radioactive materials and management of low-level 
wastes and high-level wastes. The rulemaking 
proceeding concluded here dealt only with impacts 
of reprocessing and waste management and 
associated transportation, the so-called "back-erod" 
of the fuel cy.cle. The impacts of transportation of 
cold fuel tr, the reactor and irradiated fuel and s.,,,a 
redioactirn wastes lie outside the scope of the rule 
and are treated separately in •.he Commission's 
regulations. See 10 CFR 51.WlgJ. 

economic, socioeconomic, and possible 
cumulative impacts of fuel ·cycle 
activities and such other impacts of the 
fuel cycle as may reasonably appear to 
have a significance for inidividual 
reaetor licensing sufficient to warrant 
attention for NEPA purposes. These 
matters remain open for litigation in 
individual proceedings. The present 
rule1:1aking settles only the question of 
fuel cycle release valuP.s with the 
exceptions noted above, and such other 
numerical data that-appear explicitly.in 
the'Table. 

In response to a recent decision by the 
United States Court of Appeals for the 
District of Columbia Circuit, State of 
Minnesota v. NRG, Nos. 78-1269 and 78-

. 2032 (May 23, 1979), the Commission 
intends to conduct a generic proceeding 
which will consider the· most recent 
evidence regarding the likelihood that 
nuclear waste can be safely disposed of 
and when that, or some other off-site 
storage solution, can be accomplished. 
That new generic waste disposal 
proceeding will be separate and 
different in scope and purpose from 
fw·ther fuel cycle rulemakings dealing 
with ari S-3 narr~ J.ive and general 
Update L f S-~, but ~il] in part review 
and-update the conclusions regarding 
waste disposal which have been 
reached in the presel)t rulemaking. If 
available, the record compiled in the 
new generic waste disposal proceeding 
can be considered in, and made a part of 
the record in, the general update ·of S-3; 

The background of this proceeding 
and the reasons underlying the 
Commission's .decision ·are explained in 
the material which follows. 

I. Need For e Fuel Cycle Rullll In Powoar 
Reactor Llcoansing 

The National Environmental Policy 
. Act of 1969 (NEPA) requires that the 
Commission look closely at the 
environmental impact of a proposed 
nuclear power reactor before it may · 
license the construction or operation of 
the facility. To comply with NEPA the 
Commission has adopted licensing and 
regulatory procedures presently set out · 
in 10 CFR Part 51. Under these rules the 
environmental analysis in a power 
reactor licensing proceeding must 
include a cost-benefit analysis which, 
among other things, considers and 
balances the adverse environmental 
impacts of the nuclear plant against the 
expected environmental, economic, 
technical, and other benefits .. 

The environmental impact of . 
operating a nuclear power reactor is not 
limited to effects specific to the plant 
itself, such as site alterations due to 
plant construction or the release of 

reactor effluents. The environment will 
also be affected by the fuel cycle 
activities necessary to support plant 
operation. Since operation of a nuclear 
plant involves a commitment to prepare 
fuel and dispose of spent fuel and waste, 
the environmental impacts considered in 
the NEPA analysis for a power reactor 
should inciude contributions from 
uranium fuel cycle activities. a 

Evaluating these contributions 
necessarily involves a wide-ranging 
inquiry and a certain amount of · 
speculation. Fuel cycle facilities serve 
many reactors, and there is no way to 
ascertain with certainty which facility 
now in existence or to be operated in 
the future will contribute fuel to a given 
nuclear power reactor or will receive its 
irradiated fuel or wastes. Thus the fuel 
for a particular reactor cannot be· 
identified at the start of the fuel cycle 
and traced through the various steps to 
final disposal. Instead, the fuel cycle 
impacts for a particular reactor must be 
estimated hypothetically, for example 
by apportioning the impacts of 
representative fuel cycle facilities to the 
number of reactors served. Determining 
these facility impacts also involves 
uncertainties, particularly for the back 
end of the cycle. For example, 
reprocessing of spent fuel, if It is done, 
would take place at newly designed· 
facilities, not yet operational. Thua 
impacts based on previous reprocessing 
experience using outdated technology 
are not in the Commission's judgment 
represent~tive of future ~pacts. For · 
waste dispoBal many proposals have . 
been put forth, but the method or 
methods which will finally be used are 
as yet unselected. A reasonable 
approach for determining waste 
disposal impacts is to focus on a 11ystem 
which seems likely to be deployed and 
to estimate its impacts conservatively, 
based on the best available information 
and analysis. 

A study of fuel cycle impact thus 
involves difficult generic analysis and 
prediction well outside the normal scope 
of facility-specific subjects dealt with by 
a reactor licensing board. This does not 
mean that the subject can be ignored or 
deferred until the fuel cycle facilities 
themselves come up for licensing. 3.lt 
does mean that in reactor licensing fuel 
cycle impacts should be treated where 
possible by generic rulemaking rather 
than case-by-case adjudication. 

• Activities compri~ing the nuclear fuel cycle are 
listed in note l, above. 
- 'lhe court of appeals for. the D.C. Circuit has 
specifically rejected such an approach and held that 
"absent effective generic proceedings to consider 
these isaues, they must be dealt with in individual 
licensing proceeding&." NRDC v. NRC, 547 F. 2d 863, 
IMl (1976), rev'd on other grounds sub nom. Vermonl 
Yankee Nuclear Power Corp. v. NRDC, .as U.S. 519 
(1978). 
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.The Commission's interim fuel cycle 
rule 10 CFR 51.20(e), requires that the · 
environmental cost1!I to be considered in 
a power reactor licuns~ng proceeding. 
shall include contributions from uranium 
fuel cycle activities as set forth in a 
table ("Table P.-3, Etummary of 
er:vironment,il .com·,iderations for 

· uranium fuel cycle"). The adequacyof 
this interim rule, in11ofar as waste 
management and reprocessing impacts 
are concerned, was the original focus of 
the present rulemaking, as the · 
background discussion in the se~tion to 
follow indicates. As the rulemak1ng 
progressed, however, participants. 
submitted.a substa111tial amount of 
public continent and testimony. 
addressing matters 1riot dealt with by the 
interim rule, inclqdi11g economic and 
socioeconomic irrlpa.cts, numerical 
unc.~tainties in the ,estimates, and long
term dose commitm1mts and health 
effects. This implicit broadening of the 
rulemaking's scope 1:alled attention to 
problems which mu£1t be addressed in a 
further rulemaking, but also indicated 
there may be confus:ion regarding the 
proper objective of a fuel cycle rule. 

The rule aimed at :in this proceeding 
.haii a limitt>.d pur.pos1~. It appli!ls.only to 
environmental cost-benefit balance3 fo!' 
power reactors and is in no way 
intended to be a tool for choosing among 
alternative uranium lfuel cycle 
technologies. Althou:gh the rule should 
reflect as,accurate an assessment as · 
reasonably possible ,of uranium fuel 
cycle impacts, the ru]e clearly does not 
need the detail or thEi precisi!)µ of an· 
environmental analy1sis for.licensing fuel 
cycle facilities themselves. A reasonable 
degree of uncertainty· is unavoidable 
and is acceptable, given that basic · 
decisions have not YE!• been made 
regarding reprocessir.1g and the 
technology of waste disposal. 

The rule need not be comprehensive 
in scope to be a useful and valid · 
exercise ofrulemaking authority. A 
record is not yet avaHable to support- a 
comprehensive rule d,ealing with all 
generic aspects of fuel cycle impacts 
relevant to reactor lic,ensing, but the 
Commission is free to adopt a narrower · 
rul~ that for the prese1rit leaves some of 
these matters for consideration in 
individual proceeding:!!. Th'e table of 
impacts adopted as a :f'mal rule in this 
proceeding serves as an important first 
step in this consideration, relieving 
adjudicatory boards.from the need to 
determine those nume1rical impact11 of 
the uranium fuel cycle which have leen 
extensively considered in generic 
rulemaking. Ultimately·, however, the 
imoacts of the release£1. an,} not the 

releases themselves dic;tate.·the 
standards the Commission must set. ... 
Therefore, use of the. table in individui!J 
licensing will not foreclose discussion of 
the significance of those impacts or 
other important aspects of the fuel cycle 
not addressed by .the table. This po~t .. 

needs emphasis ID view of the . · · · 
backgroand of the Commission's original 
~ rule, which at least initially was 
apparently.interpreted as cutting off 
further diacuss.ion of fuel cycle impacts. 

D. Background of the Fuel Cycle 
Ru~making · 
1. Promulgolion and Appl~ation of th!! 
Original Fuel Cycle Rule, Table S-3 
· In a Notice of Proposed Rulemaking 

published November 15, 1972 (37 FR 
24191) the Atomic Energy Commission 
(AEC) annoU11ced a proc~ding "that 
would specifically deal with the 
question of consideration of · 
enviromnental effects associated with 
the W'Bnium fuel cycle in the individual 
cost-benefit analysis for light water 
cll<Med nuclear power reactors." As a 
basis for this consideration the · 
Commission's staff had published a 
. report entitled "Environmental Survey : 
of the Nuclear Fuel Cycle/' dated . 

· November S. i972. 4 Citing the · · 
Environmental Survey, the Notice set 
out two proposed alternatives for public 
comment and consideration at en 
informal hearing. Under one alternative .. 
no consideration of fuel cycle impacts 
(apart from facility-specific effects of 
transporting col~ fuel to the reac.tor and 
spent fuel and radioacUve wastes from 
the reactor} would be rflquired in 
individual proceedings, on the grounds 
that these impacts as analyzed iu the 
Environmental Survey were sufficiently 
sman not to affect significant)~ the cost
benefit balance for an individual 
reactor. Under' the secorid alternative, 
impact values for fuel cycle costs of 
licensing a power reactor would be 
taken in individual licensing 
proceedings as set forth in Table ~ of · 
the Environmental Survey. & · . 

Written comments were submitted by 
more than forty individuals and . 
organizations. Tbe hearing took place 
February 1 and 2, 1973 before the three- · 
person hearing board, following . 
legistative-type procedures annotmced 

• A remed Yer.lion of tlri9 Environmental' Survey 
was- pol,lialled ia April 111!4 u WASH-12411. · 

'The tabalated impaclll in Table S-3 im:ludud, 
acres 11r leod CDIWllitted lo fuel c:yi:le acw,iliea. 
amount of water discharged by such activities. 
fossil fuel consumption. and chemical and 
radiological effluents, ~ latter in euriew, eD 
normaliz,ed llo the annual fllel requirement fur a 
model 1000 MWe light-water reactor. Nolatiorul . 
11tcompanyil,a the tabulated values included a few ' 
radlotogic11l do1ies in man-rem. but no estimates are 
given ofba1H11 helllth elrects Ea1111ed b:, fuel c:,cl~ 
radiological at'Ruenlll. The Enviroameatal Surv11:, 
did IIGl.jp.llC qantilatwe eatimalu Ill hea1lh eflacts. 

by the Commission in a supplemental 
notice (38 FR 49}. · . 

Following the hearing and 
supplementary written submissions by 
participants, the board cm July 6, 1973 
presented to the Commission a Z4-page 
report which identified. the major issues 
at the proceeding but, iD accordance 
with the Commissi011'11 direction. made 
no recommendation.· · 

After consideration of the c~ents 
and the hearing reconl'tae AEc on 
April 22,'1974 (39 FR 14188), adopted the 
secO!ld alternative, under which "the 
environmental effuct as110Ciated with tl;le 
uranium fuel cycle, albeit small, would 
be factored into individual cost-benefit 
analyses in the form of numerical 
values," as set out in Table S-3, with 
minor revisions to reflect corrections or 
changes suggested by the hearing 
record. The Commiasion noted its view 
that the values in tlie table reflected 
"substantial conservatism" and found il 
to be a "fact that the environmental 
effects of the uranium fuel ~ycle haw. 
been shown to be relatively 
insignificant." Tl'le Commission . 
concluded accordingly that there was no 
need to apply the rule retrospectively . 

The Coinmisaion atatedthet it 
. prefe1"129 to adopt Table S-3, rather · 

than the alternative of declaring by rule 
that fuel cycle impact, are not . 
rdgnificant for lf/B~tor licensing, b~cause 
in conformance with other regulations 
the table "quantifies, lo the fnllest 
extent practicable, the environmental 
effects of the uranium fuel cycle in. . . 
individual cost-benefit analyses." Cf. 10 
CFR 51.20(b), 51.23(c), Consistent with . 
the Commission'• view at that time that 
Table ~ represented • full quantitative 
account of fuel cycle contributions. the 
tn:t of the rule stated that in appUi;anta' 
environmental reports and Commission 
impact statements in indmdual 
licensing proceedings this contribution 
"shall be as set forth in .. , Table S-3 , •• 
No further discmsion of 1uch 
environmental effects llhall be.required." 

The Commission notice promulgating 
the nde did not specifically mes:ition 
health effects. socioeconomic: bnpacts. 
or ammlative impacts, either to require 
or preclude ·their discussions, altbousb it 
might fairly be concluded that the. 
notice's repeated-observation that fuel 
cycle effects were "iasi8nificant" 
amounted to ,i Commisaion judgment 
implicit in the rule that no discussion of 
these effects was !urmally required. The 
Commission's regulatory ataff applied 
the rule in practice 1111 allowq fuel 
cycle impacts to be addressed in reacter 
licensing proceedings solely by the 
formal act bf displaying Table S-3 in 
impact statements, with no further 
discussion. In particular, impact 
statements prepared by the staff did not 



PART 51 • STATEMENTS OF CONSIDERATION 

ane:lyze ftrel cycle impacts in terms of 
health effects which might be caused by 
the radioactive releases tabulated j.n the 
rule and did aot discuas socioeconomic 
or cumulative impacts. 

Almost three years after the rule 
became effective, the Commission's 
Atomic. Safety and Licensing Appeal 
Board issued a decision implying that 
discussion of fuel cycle health effects 
wss desirable when the comparison 
between the proposed nuclear plant and 
aa alternative coal plant was an iS11Ue in 
the licensing proceeding. In the Motter 
of Tennessee Valley Autlroril.y 
(Hartsville Nuclear Units.), 5 NRC 92. 103 
(1977). As part of its response to the 
Hartsville decision, the regulatory ~ff 
sought and received permission from 
reactor licensing boards to introduce 
evidence of the public health 
consequences of the nuclear fuel cycle 
compared with the coal fuel cycle. er. In 
the Matter of Public Service Company 
of Indiana, Inc. (Marble Hill Nuclear 
Generating Station), 7 NRC 179. 187 
(1976). As the rule required, health 
effects in the staffs submissions were 
based on the tabulated radioactive 
release values in 10 CFR 51.20{e).•By 
this time, however, the original Table 
&-3 nad been replaced by the amended 
table in the interim rule as a result of 
legal developments diso,ssed next. 
2; The Vermont YDll'kee Decision 

On a petition to review the adequacy 
of the fuel cycle rulemaking proceedings, 
the United States Court of Appeals for 
the District of Columbia Circuit on July 
21, 1976 set aside those portions of the 
rule pertaining to waste management 
and spent fuel reprocessing. Noturol 
Resoun:es Defense Council v. NRC, 547 
F. 2d 633, rev'd sub nom. Vennot1t 
Yauk.ee Nuclear Power Corp. Y. NRDC, 
435 U.S. 519 (1978). After first boldin8 
that fuel cycle impacts must be 

•Toe Commission announced oa April 14. 1978 an 
amendment to the fuel cycle rule which removed the 
release value for radon from the table !Hid left radon 
Impacts open far litigetioo ha individual 
proceedings. 43 Fed. Reg. 151113.. S.bseqnen t ID thia 
amendment, the staff has been free to introduce 
evidence of' mdon-relaled health effect!! mt based 
on Tables-a reles1e nluea. This noUce alao 
confirmed that the rule doea DDt addl'llss bealth 
effects and does not prech1de discussion of health 
effects in individual proceeillngs. The notiC1! 
amended the aecond l!leDteace ol. the nole to. read: 
Hilo further discussion of the environmental efiects 
addreB&ed by the Table shall be required.· 

Mr: Ma~n Lewis. ene oflhe pemcq,anfll in'ttiis 
rulemaldna. petitiaoed Iha Colllllliealan Ill ~cale" 
Table S-3 iD ita entirety, cWq aa ground11 aaaerled 
te1111re health effects from radon relea11e11. The 
Cornmislritm h1111 denied this petition. noting that 
radon releas111 ue 1111 loager addreuad b7 the table. 

addressed in reactor licensinB, 7 either bv 
an effective rule or in the adjudicatory 
proceeding, the court found the 
rulemaking record insufficient to support 
the waste management and reprocessing 
parts of the rule because the procedures 
afforded during the hearing were 
inadequate, at least as applied by the 
hearing board. s The court ea w the 
significance of Table &-3 as an 
expression "in numerical terms [ of] the 
conclusion that the environmental 
effects of the fuel cycle, including waste 
disposal, are insubstantial." Id. at 646. 
With regard to reprocessing and waste 
disposal, "the focal points for this 
appeal," the court found that the 
Environmental Survey failed to provide 
"detailed explanation and support" for 
this conclusion and that testimony 
presented at the hearing did·not fill the 
gap. The court noted that "[t]he only 
d_iscussion of high level waste disposal 
techniques was supplied by a 20-page 
statement by [AEC witness] Dr. Frank K. 
Pittman/' which the court criticized for 
its "conclusory quality.". Id. at 645, 651. 
The court found that the procedures 
employed at the hearing failed to expose 
this statement to any "probing of its 
underlying analysis," id., and concluded 
that the Commission had been arbitrary 
and capricious to adopt a rule "cutting 
off consideration of waste disposal 
issues and reprocessing issues in 
licensing proceedings based on the 
cursory development of the facts .•• in 
this [rulemaking] proceeding." The court 
vacated those portions of the rule and 
remanded to the Commission. 

• The court o{ appesla corurolidamd the petition to 
review the fuel c:yde rule with a petition l.o review 
an Appeal Board holding in the Vermont Yankee 
NIICleer Power Station licensing proceeding that 
eavironmental impects of rejX'Oa!Aillg « waste 
diapoaal aeed DIil bit coiwidered ill iadividwu 
reactor licensing proceedl11115. In the Mott.er of 
Vermont Yankee Nuclear Power Corp., 4 AEC 930 
(June 6. 1972). The court of appeals rejected the 
Appeal Board's decision end held that reprocessing 
and waste disposal issues must be dealt with either 
by an effective rule or in individual licensing 
proceedings. The Supreme Court did not disturb this 
holding when It later reversed the court of appeals. 
The Supreme Court noted that the Commission 
"acted well within Its statutory authority" in 
requiring that fuel cycle Impacts be considered In 
reactor licensing proceedings. Vennont Yankee, 
Nuclear Power Corp. v. NRDC, 435 U.S. 519, 539 
(1978). The Commission in promulgating the fuel 
cycle rule had 1tated that the Appeal Board's 
Vermont Yankee decisions had no further 
precedential significance insofar as they differed 
from the rule. 39 Fed. Res, 14188. 

1 Interpreters of the opinion have differed over the 
relative weight which the court of appeals in 
reaching 111 decl1lon attached to procedural 
hradequaciea and to insufficiency of the record. The 
Supr11me Court WH penuaded that the "Ineluctable 
mandate of the court'• dacl1ion 11 that the 
procedure, afforded durl111 the hearl1111 w.,.. 
Inadequate." 435 U.S. 5111, 542. The Supreme Court 
reversed the court of eppeals on thi1 procedural 
11ueation and remanded for oon1idera lion wbethar 
the eYidentiary n,oord 1upported the rule. The oourt 
of appeal, hH held In abeyance Ila declaon on the 
nmand, pendl111 completion of 1h11 Commilleiou'e 
ftnal nalemolung. 

In important respects, however, the 
court of appeals approved the 
Commission·e overall approach to the 
fuel cycle rulemaking. The court rejected 
the argument that a fuel cycle rule is 
itself a major Federal action requiring 
an impact statement. The court found it 
sufficient that a NEPA impact statement 
is prepared when Table &-3 is 
incorporated into a proposal to license 
an individual reactor. The court also · 
saw no n,ecessity for a "plenary ' 
consideration of alternatives" in 
evaluating waste disposal impacts for' 
the purposes of the,rule, "provided a 
sufficiently conservative and credible. 
assessment of a particular waste · 
disposal method is used." Id. at 653, no~e 
57. 
3. Promulgation of the' Interim Rule 

In response to the NRDG v. NRG 
decision and a related decision, 
Aeschliman v. NRG, 547 F. 2d 622 (D.C. 
Cir. 1976), the Commission on August 16, 
1976 issued a General Statement of 
Policy (GSP) (41 FR 34707) announcing 
an intention to reopen the fuel cycle 
rulemaking proceeding to supplement 
the existing record on waste 
management and reprocessing impacts 
and to determine whether or not the rule 
should be amended. The Commission 
directed the NRC staff to prepare on an 
expedited basis a revised and well
documented environmental survey as 
the basis for an interim rule on waste 
management and reprocessing impacts. 
The General Statement of Policy also 
directed that no new full-power 
operating licenses • .:onstruction permits, 
or limited work &'"lhorizations should 
issue, pending the conclusion of a 
notice-and-comment interim rulemaking. 
With regard to licenses already issued, 
the ~.;ommisson indicated that, if 
requests for a show cause order based 
on fuel cycle grounds were received, 
licensing boards would be assigned to 
determim. whether the licenses in 
question should be continued, modified, 
or suspended pending adoption of an 
interim rule. . 

The revised enironmental survey, 
NUREG-oll~upplement 1 to WASH-
1248, was completed in early October, . 
1976, and on October 18 the Commission 
published a notice soliciting public , 
comment on the survey and a proposed 
interim rule. (41 FR 45649). Comments 
received in response to that notice and· 
the Commission's responses to those 
comments were later published in 
Ma!'ch 1977 as NUREG-o216, 
Supplement 2 to WASH-1248. 

On·November 11, 1976 the 
Commission announced that licensing 
could resume on a conditional ba11i11 (41 
FR 49898). As factors in thi1 deciaion the 
Com.mission noted that (1) the court of 
appeals had 1tayed its mandate, leavinS. 



' - ' \ •.; ~·· ',' 

PART 51 • STATEMENTS OF CONSIDERATION 

the S-3 rule formally in effect but 
conditioning new li,censes on the 
outcome of petitions by licenses for 
Supreme Court review of the court's 
decision,' and (2) NUREG--0116 provided, 
significant support for the conclusion 
that waste managernent·and 
reprocessing impacts are slight, so that 
t1!! interim rule, when promulgated, 
would not be likely to produce results In 
reactor licensing different from the 
original rule. The Commission also 
suspended show cause proceedings on 
fuel cycle grounds against light water 
reactor licensees. The Commission 
directed that new li<:enses could be 
issued only if a separate analysis 
determined that use of the impacts in 
the proposed interim rule would not tilt 
the cost-benefit balance against the 
reactor. 

On March 19, 1977· the Commission 
promulgated the interim rule (42 FR 
13803) to be effectivu for eighteen 
months, subject to extension for good 
cause. 10 CFR 51.20(e). In support of the 
interim rule the Commission noted that 
the two environmental supplements, 
NUREG--0116 and NUREG--0216, 
provided a "sufficient informational 
basis for the interim :rule .•• " The 
Commission acknowledged that "there 
are gaps in the information needed for a 
detailed assessment of waste 
management and disposal technology" 
but found thaJ "the costs of not 
proceeding outweigh the risks of 
proceeding by interim rule," given that 
within a reiative!y short period the 
::ssues would be mort1 thoroughly 
cll11cussed in the fmal rulemaking 
proceeding. The Commission terminated 
show cause proceedings initiated 
pursuant to the General Statement of 
Policy, noting that "the values in the 
Interim rule are not sufficiently different 
from the values In the original Table.S-3 
to warrant revocation or suspension on 
coat-benefit grounds (,of previously 
issued licensea]." 1°43 FR 43806. 

1 The Supreme Court's subeequent grant of 
certiorari automatically continued the atey of 
men de le pending completio10 of Supreme Court 
Action. The Supreme Court'11 remand end 
1ulnequent action by the court of appeals have left 
unreoolved for the present tl1e question whether the 
waate management and reproceseing portione of the 
orfsinal S-3 rule were legelli1 1ufficient. See note 8. 

"Subsequently the Commiaaion directed the 
Appeal Board to con1ider fo1r the ten fecili tie, 
affected by the terminated ,how cause proceeding, 
"tbe particularized factual 11iit1 nsentlal to makina 
• djiterminatlon of the im:retoental effect, If any, 
thai Iha UH of the value, in the interim rule would 
llave on the NEPA 0011-beneflt b'alimce1 for the 
particular facilitiea involved." 5 NRC 717, 7173 
(1877). The Appeal Board found that fuel cycl1 
lmpeell did not tilt the coat-benefit balance againtl 
any of the facilltlet in que1tion, e NRC .25, Z&-311, II 
NRC 13, lOZ-llM, 11 NRC 2011. 2011 (1177), and 
IIIDCluded: ''Tha effecll aasl~ned by the Interim rule 
ID the uranium fuel cycle an, . . . extramely mna1I 
fias the Cmnm.ieeion itaell bas uusseated). Thi• bein& 
so, they could not poseibly serve to call for the 
abandonment al any particu]er nuclear facility 
unless the cust-benefit balance for that fec!llty waG 
olherwiee in wirtual equipoise." I NRC at t~ 

4. Initiation of the Present Rulemaking 
Following promulgation of th1' interim 

rule. the Commission published a notice 
of hearing which initiated a final 
rulemaking. 42 FR 26987 (May 26, 11177). , 
The procedures announced in the notice 
were the same as those applied in th" 
original hearing, except that specific 
provision was made for the Hearing 
Board to ente~ain suggestions from 
participants regarding questions which 
the Board should direct to witnesses er 
other participants. 11 The subject of the 
hearing was "confined to the 
environmental effects of spent fuel 
reprocessing anc! radioactive waste 
management in the light water power 
reactor nranium fuel cycle, and to the 
question whether the outcome of the 
interim rulemaking should be made 
permanent for future use, or if it should 
be altered, in what respects." 12 Both 
NURE~16 and NUREG--0216 were 
specified for inclusion in the.hearing 
record. The fuel cycle was to be taken to 
include alternatively (1] no reprocessing 
of spent fuel, or (2] reprocessing of spent 
fuel for purposes other than recycle o_f 
plutonium, with follow-on interim and/ 
or long-term storage or disposal of 
plutonium and wastes from 
reprocessing, with plutonium either 
separated from OI' included with the 
wastes. 13 

The foltowing parties participated in 
this reopened proceeding: the staff of 
NRC; the Environmental Protection 
Agency; the Department of Interior; the 
U.S. Geological Survey; the States of 
California (California Energy Resources 
Conservation and Development 
Commission], Delaware, Maryland, 
Ohio, Wisconsin and New York; 
Baltimore Gas and Electric Co~ et.al. (a 
group of 16 utilities); Commonwealth 
Edison Co~ et al. ( a group of 8 utilities); 
the Tennessee Valley Authority;· the 
Allied-General Nuclear Services Co.; 
Exxon Nucle!lr Company. Westinghouse 
Electric Corporation; the Atomic · 
Industrial Forum: the Natural Resources 
Defense Council; the Pacific Legal 

11 On January 26. 1978 the Commiesion modified 
the prooedures to ellow participants to ctOM
examine wiluessee on apecif'ic factual isau.es at the 
cloee of the legislative-type bearings, where it could 
be demonetreted with particularity that the 
procedure was necessacy to prepare a recocd. 
adequate for a aound deeisian. No cnoas
examination ill fact OCCU1Ted. Aft!lr a apecial 
he&rul8 to caneider requests, the Board found that 
the requisite demonelrelione had not been made. 

11 With regard to fuel cycle Impacts not within the 
ecope or the bearing, the notice obeerved that the 
blaff had begun a general update which wea 
expected to lead to a eeparate rulelllllking 
proceedllli, A propoaed outline f.or this "update al 
WASH-1248" wea·ennounced by the ataff on 
September 7, wa 43 Fed. Rea. 39801. 

11 The impacta l'rom reproCIISlling. waste 
management and tnnsportation of wesles given ill 
the inlerim nde 111'!1 meximizad far aither al Ike two 
!uel cycle, considered (no l'llpl'Ocesaiq end 
repracesains only la recover uraaiuml, See note t ID 
Table s.-a. 10 CFa 51..all ,lll.7s). 

Foundation: Environmentalists, Inc.; the 
Sierra Chili; the- Union of Concerned 
Scientists; Mr. Marvin Lewis; and Dr. 
Cham1cey Kepford. 

At a prebearing conference held on 
July 28, 1977 the Hearing Board provided 
for the submission of written direct 
testimony by the participants, written 
questions and answers baaed on that 
testimony and follow-l!p questions, all 
prior to the start of the oral hearings. 
These hearings began on January 16, 
1978 and concluded in MaTCh 1978 after 
ten days of testimony. During the 
hearings, in response to a petition by the 
State of New York, the Board expanded 
the scope of the proceeding to consider 
the economic fea-sibility of the model 
facil~ties on which the pn,posed Table 
8-3 values were based. 'The Board 
conducted an of the questioning during 
tile oral hearings. 

The- Board compiled an extensive 
evidentiary record, including the staff's 
NUREG--0116 and NUREG--0216, the 
staff's testimony on the economic 
feasibility of its model fac1ities, the 
direct testimony of participants 
exce·ading 1,100 pages, two rounds of 
Nri'.ten questions propounded by 
pa,·ticipants and several htmdred pages 
of responses, mar~ than,1,200 pages of 
transcript of oral hearings, written 
rebuttal testimony of the parties, am:! 
final concluding statements of the 

· parties, filed June 26, 1978. 
On August 31, 1978 the Hearing Board 

submitted a 137-page report to the 
Commission which summarized this 
record and outlined the significant 
Issues raised by the participants. Also, 
responding to the Cemmission'a request 
for the Board's views, the Board 
submitted en October 26, 1978 its 
Conclusions and Recommenda-tions. The 
Board recommended that the 
Commission adopt as a final nrle a 
modified Table 8-3 proposed by tM 
NRC staff, in which the majority of 
entries were unchanged from those in 
the interim rule. The Board also 
recommended that a "brief explanatory 
narrative" be adopted as part of the 
rule, which among other thm@s would 
interpret the significance of tbe 
tabulated impacts in terma of 
environmental dose commitments. The 
Board's recommendations identified 
several aspeda of tae nde which ift the 
Board's view ahoa.ld be improved upon 
during the general update of ta fuel 
c:ycle rule. w. . 

Shortly before the Board', 
recommendations were iuued, lhe 
CommiHion announced that it would 
receive participants' written atatementll 
commenting on the ruleml).ting record 
and the Hearing Board', 
recammendations. Nine participant. 

""See note 12 abwe. 
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submitted comments. including the NRC 
staff. u Several participants argaed that· 
the record did aot support adoption of 
the modified Table S-3. New York State 
asserted that the record 11howed the 
model facilities on'which the table W'8.III 

baaed were not economically feasible. · 
Other opponents of the table argned that 
the tabulated imr,act Yalues did aot 
adequately reflect underlying 
uncertainties revealed by tbe record. In 
particular, they queationed baaing · 
reprocessing impacts on modei facilities 
Bther than past operating e'Xperience. 
The or;:ission of technetium-99 releases 
fram the table was also criticized. · 
Several parties who oppoaed adopting 
tihe table stressed that dose 
commitments and health effects, 
economic and socioeconomic impacts, 
and cumulative impacts were not 
addressed by tbe table and -
required fur an adequate deacription of 
fuel cycle environmental impacts. These 
participants generally supported 
preparation of an explanatory narrative 
~t urged a broader acope than the one 
proposed by the Board. 

Other participants supported ~ 
Board's recommendation for adoptioll of 
the modified Table S-3 but queationed 
the need fOl" an explanatory narraliw. ·. 
They pointed to procedural problem of· 
providing adequate notice before a 
narrative could be incorporated as part 
of the rule. Some parties concluded, oo 
the grounds that the D.C. Circuit had not 
criticized the portions of the original S-3 
rule dealing with the front-end of the 
fuel cycle, that there was no legal 
requirement far a DNTative CII' ior 
consideration of fuel.cycle , 
environmeDtal que.tions outside lhe 
scope of the original Table S-a. 

The NRC ataff favored adoption of the 
modified Table S-3 11.11 a final rule but 
preferred that an expl~aatocy narrative 
be deferred for preparatioe er. part of . 
the general update. Tb.e staff DOted that 
explanatory material 11ubjecf to 
litigation in individual licensing 
proceediDgS is presently iDtroduced to 
accompany the use of Table S-3 in such 
proceedings and recommended that this 
practice continue. 

On January 19, 1979 the Commission 
heard oral presentations from the 
commenters. These presentations 
provided a valuable elaboration of the 
parties' views but did not change the 
basic positions stated in the written· 
comments. The Commission accepted . 
brief supple~ental written submissions 
following the oral presentatiomfand 
then closed the record of this proceeding 

un,e nine tomll'l!lntenl Will'fl Mr. Marvin Lewis. 
the Natural Resources Defen91! Conncn, lhe Sierra 
Clnb, lhe State of ~ew Yoit. lhe State11 ofOllio and 
Whn:onsin, BIi !timore C11s 11J1d !tectric, 11t al. 
Commonwealth Edison. et al, die Tennessee Valley 
Authority, and the NRC 1taff. 

as of January 23, 1979. 

III. Final·Rulemaking 
1. Adoption of the modified Table S-3 

The Commission has found that 
except for technetium-99 releases the 
record supports adoption of the 
modified Table S-3 as a final rule, as 
recommended by the Hearing Board. 
The participants' comments and the 
Board's recommendations have made 
clear that the Table is not free of flaws. 
but for the reasons· discussed below the 
Commission believes the t these will not 
significantly impair the Table's · · 
usefulness as the starting point for 
considering fuel cycle impacts in· 
individual reactor licensing proceedings. 

To begin with, there can be little 
doubt that this rulemaking has been 
adequate from a procedural standpoint 
The Supreme Courfs Vermont Yanliee 
decision confirmed that informal agency· 
rulemaking is procedurally sufficient 
when the notice-and-comment 
requirements of the Administrative 
Procedure Act, 5 U.S.C: 553, are·met. 435 
U.S. 419 (1978). The fuel cycle· 
rulemaking not only afforded these 
basic notice-and-comment procedures . 
but also·provided extensive additional . 
written and oral procedures, including" 
several not offered by the hearing board 
in the original S-3 rulemaking. A few 
participants expressed the view that the · 
record might have been improved, had 
the Board exercised Its discretion to · 
permit cross-examination, but no one 
has argued that the record Is legally 
deficient from a p,rocedural standpoint 

AB noted earlier, however, several 
comments to the Commission 
questioned whether the record provides 
sufficient evidence to support the 
numbers in the modified Table. The 
general thrust of these comments was 
that the model facilities analyzed by the 
staff were for one reason or another 
unacceptable as a basis for determining 
fuel cycle impacts. The Commission 
believes that the substance of these 
comments has been adequate.ly 
addressed by the Hearing Board in the 
discussion supporting its 
recommendations. Conclusions and 
Recommendations of the Hearing Board. 
Docket RM-50-3. The issues of greatest 
importance· or sp<.Jcial concern to · 
commenters are reviewed in the 
following subsections. · 

a. Economic Feasibility. The proposed 
rule clearly would be operi to serious · · 
question if the model facilities on which · 
the values in Table S-3 are based would 
be prohibitively expensive to build and 
operate. In response fo the Board's 
request for evic;lence on economic 
feasibility, viewed in this narrow eense, 
the staff submitted cost estimates based 
on material from the GESMO 

proceeding. 16 From these estimates the 
Hearing Board· found per-reactor costs 
of reprocessing and waste' management 
to be on the order of ten percent of the 
total costs for building and operating an 
individual reactor. The Board concluded 
that such costs were not prohibitive. 
Recommendations; page 58. . 

Comments by the State of New York 
challenged the Board's conclusion that 
establishing fuel cycle costs at a few 
percent of total generating costs sufficed 
to demonstrate economic 1feasibility.t1·. 
Naw York cited testimony by its own· 
witnesses asserting that the economics· 
o;· nuclear power are precarious and that 
back-end fuel cycle costs will tip this 
doubtful balance against the nuclear ' 
option. Thie evidence, New York 
concluded, "mandates a finding of 
economic infeasibility of the back end of 
the uranium fuel cycle." 

The Commission believes New York 
missed the distinction between the 
broad issue of nuclear power economics 
and the much narrower question of· · 
economic feasibility of specific models 
for waste management and · 
reprocessing. Whetherriuclear power ii! 
good business is not an issue in this 
rulemaking. The fuel cycle rule will be 

· .. ,used Qnly when someone has decided, 
rightly; or wrongly, that·nuclear power, is, 
sufficiently viable economically to 
warrant applying for a reactor license. 
Once the re11ctor has operated, back-end 
fuel cyle activities must be carried out. 
whatever the cost This rulemaking , 
addressed the environmental impact of . 
those activities based on methods· -and 
facilities which could on techriological . · 
grounds reasonably be employed. The 
economic feasibility question, correctly 
identified by the Hearing Board, is · 
simply whether these methods might be 
so outlandishly expensive that there will 
be a "inajor incentive for reducing . · .. · 
[costs] at the expense of increasing the 
radioactive effluents above the values 
• • • in Table S-3." Recommendations, 

"Generic Environmental Statement on the Uae of 
Recycle Plutonium in Mixed Oxide Fuele in Light 
Water Cooled Reactors, NUREG-ooo2, A1!8U9t 111'18. , 

"Also, during the hearing and in a separate · · 
motion fled before the Comm!Alon on December 
1S. 1978; New York. IDlll!lher with Wi11COnian and 
Ohio, urged that dolllll' value lmpacta ilhould be · 
brought within the ,cope or the S-3 proceeding. The 
matter of dollar value economic Impacts la eeparate 
from the Issue of economic feasibility. The . 
Commiulon made clear earlier in an order IMued 
February 9, 197S. Docbt RM-S0-3, that 1h11 · · 
ru)emaklng °"wlll not intended to l!IICOlllpBII a full 
economic IIDBlyllis leading lo lnclualon of economic 
costs in the nnmlum fuel cycle·rule.'' The Order left 
.open· the po11lblllty that the detailed economic COIII 
or the fuel cycle might be dealt with In a later 
seneric rulemakins- The Commi11ion will refer the 
Stales' motion lo the 1taff for treatment u a pettllon 
for n:lemakins pursuant to 10 CPR Z.SOZ. To the 
extent that fuel cycle dollar value lmpacta are 
relevant to the CD1l-bene81 balance for a reactar 
they may 111 prment be lllllllidered In Individual. 
licellliq promedinp. 
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page 58. The.Commission believe~ that· 
the fuel .cycle cost E?stimates arrived at 
by the Hearjng Board took adequate 
account of matters :in controversy and 
provided a reasonable basis·for the. 
Board's conclusion that the staffs 
models are economically feasible i,n the 
sense described_abc>ve. 18 

b. Waste Management and l)isposal. 
ln'determining the impacts 11ssociated 
with waste management and disposal 
the staff assumed that high-level waste 
(or reactor spent fueil treated as waste) 
would be stored in interim facilities 
(water basins and rutrievable surface 
storage facilities) fo:r about twenty years 
and then disposed of by burial in a . , · 
bedded salt geologic: repository. 18 The 
stafrs interim storag.e model was not . 
seriously questioned at. the hearing. The 
iechnology for storing spent fuel 
clements under.watur in pools is well 
established; radioactive releases to the 
environment h,ave in practice been 
extremely small and may be expected to 
remain small, even ilf pool storage is 
protracted by delays. in establishing 
disposal facilities. Tllie Commission 
concludes that the staff analysis of 
interim storage impacts was reasonable. 
In any case, the values in Table S-3 ___ ...... ___ ' 

11 The Board s cost estimstes .look into account 
New York's vigorous objection lo the atef!'s use or a 
10 perceni discount rete. nie Board computed a 
renge or eatimated fuel cycile cont, baaed on rehlm . 
on investment or 2 and o ptl·rcent. •1188•• led by New 
York a's more realistic, and besed 111 judgment on 
on ov~rall cost estimate large enough to include the 
upper limit of the fBll88, 'J'h,e Board 11l110 noted ita 
view that costs of deconimluioning a power 
reactor, a matter of controverey at the hearin,ii. are 
facilily-specific and should be considered in 
individual reactor proceedir1gs rather than included 
among the costs of the fuel cyde aclivities which 
ere 1h11. subject of the generic rule. The Commiesion 
finds the Board's reasoning correct on this point and 
confinns that reeclor'decommiosioning cost• are no! · 
relevant to this rulemaking. , · 

1'The program ol interim atonise followed by 
11eologic disposal is in broad outline the name waste 
management model considered in the original fuel 
cycle rµlemaking. but the record developed in the 
present proceedinl! is far more extenaive. . 
particularly with respect to dispogaL Dr. Pittman·, 
lealimony el the original rul,emeking in 1973 · 
consisted· lafllely or a description of a propoaed 
retrievable surface storage leclllty for continuously 
monitored interim storage. C:Oncemfns ultimate · 
disposal without further surveillance. Dr. Pittman 
noted Iba! e major effort waa underway to 
determine whether disposal in bedded sell was 
acceptable, but he did not dllacrlbe the concept in 
any de/ail .. In ~nlresl. ~l&G--0118. Section u, 
provides a 30-page quantllalive discussion of 
disposal of long-lived waale11 in a bedded aalt · 
repository. with cllallona lo ·many relevant leclmical ' 
documents prepared since 11173. 1be bedded aalt 
concept was diacuased extensively In written and 
oral tealimony al the .hearl1111·, Fot" example, the . , 
Soard'a oral examiration ohritnelNle!I from the 
United State~ Geolugical Sw~ey re11arding Ute 

-characlerialics of ~all beds sis a repository medium 
occupiea 37 pe11es of the hearlnl! lrenscripl. T~, .699 
ff. Docket RM-50:-3, In addilion, the present alale of 
knowledge regardln11 nucleBJt waate disposal and Ila 
impacts has been exlenaivel;r detailed in the Rep?rt 
lo the Preaidenl by the, lnter1111ency Review Group 
on Nuclear WHte Management ("IRG Report"), 
TID-29442 (March 1979) and the draft Subsroup 
Report on Alternative Slrale11iea for the laolalion of 
Nuclear WHte, TID-28818 (Ilraft). October 1978. 

would not be significantly affected by 
any reasonably foreseeable variations 
from the time periods and models for 
interim storage assumed by the staff. 

Analysis of waste disposal 
necessarily involves greater uncertainty 
than interim storage because disposal 
technology. has not yet been selected. 
Consistent with the court of appeals' 
ruling that it suffices to assess one 
credible waste p.isposal method, rather 
than the full spectrum of alternatives, 
NUREG-0116 chose to analyze "deep 
emplacement in a stable geqlogic 
medium (bedded salt) under the 
continental U.S." The staff concluded 
that this technology "has the· greatest 
amount of substantive information 
available from which to summarize 
environmental impacts" an<~ would be 
"reasonably representative of impacts 
that would result from any appropriately 
designed geological emplacement." . 
NUREG-0116, page 2-9. 

The waste repository impacts of 
greatest concern are radioactive . 
effluents which might escape to the 
biosphere during the thousands of years 
which must elapse before radioactivity 
in the waste has dropped to an 
insignificant level. For spent fuel 
disposal the staff.made the conservative 
assumption that fission-product' gases in 
the spent fuel, including all tritium, 
krypton-85, carbon-14, and iodine-129, · 
would be released during handling and 
emplacement of the waste prior to 
&.'!aling of the repository.=This 
assumption 11iflects the possibility that 
the spent fuel storage canisters and the· 
fuel rod cladding will be corroded by the 
salt during the period the repository is 
open (roughly 6 to 20 years), and volatile 
materials in the fuel will escape to the 
environment. The staff assumed, · ·. 
however, that after.the repository is · 
sealed there would be no further release · 
of radioactive materials to the 
environment.II 

With regard to this assumption of 
complete repository integrity; the 
Hearing Board identified as the major 

•The nll!llbera in Table S-3 reflect lbia auumad 
complale release. In the ahemattve that ,pant fual la 
reprocaeaed rather then· diapoead of directly, Iha · 
1taff'1 raproceaslns model auwned complete 
releHe of lriliwn, krypton-&, and carbon-14 but 
provided-for captura:of moat ol lbe iodine-1211. '!'be 
valuii for lodlu'e-llll that appeara ID Table S-3 la for 
total release. · . 

11 NUREG--0118 slalen (pa11ea Z-10. Z-11): "Lo113 
tenn lmpa.cta will be nonexialenl If the repoailory 
performs H expected and maintains· Iha waalea in 
laolation. The rationale , •. follow• a almple Una: 
aince the [bedded 111111 formation baa baea 
damonatrably unilialurbed for many mllliont of 
y11ara, there ia reeaon lo believe that II will re111111t1 
undl1turb11d into the future. even lhoush mildly 
modified by placi113 the waalea into IL" 
Supplementing thi• banfo ratlon11le. Saclion ,.4 of 
NUREG--01111 proYidn II detailed ra'riaw ohaaama 
for believi113 that a bedded uh dilipoaal 1,alaa. 
auilably aelacted, will pravanl aijni!icant ralaaNa 
fot" Iha full period needed for waale deloxlftcallon. 

concern the question "whether water . 
might enter, dissolve the radioactive 
materials, and transport them to the 
biosphere." The staff assumed such 
transport would not occur, for reasons 
summarized by the Board as "in part 
based on the fact that the salt in which 
the waste would be buried would have 
existed for millions of years free of 
water except for a small amount of 
entrapped brine, and could be expected 
to continue to so exist. The location 
would be one of low seismic and 
volcanic activity and with few resources 
important to man, BO the probability of 
intrusion by nature or by humans would 
be email. Salt is plastic and would tend 
to heal some types of intrusions. 
Furthermore, if water were to reach the 
repository and dissolve the waste, 
natural barriers provided by media 
surrounding the salt would slow the rate 
of. transport so that m,ost of the 
radioactivity would decay before it 
would reach the biosphere." 
Con.clusions and Recommendations of 
the Hearing Board, Docket RM-50-3, 
page 34. 

The Commission finds that thes~ 
characteristics of a bedded-salt 
repository afford a. reasonable basis for 
the staffs conclusion that the reposito1-y 
can maintain its integrity, provided that 
sites meetirig the selection criteria can. 
in fact- be found and deYeloped. On this 
key 'issue the evidence.in the record is 
tentative l:!ut favorable. At the hearing a 
witness for tlie U.S. Geological Survey 
testified that he believed it possible to 
find sites for repositories that would 
give the low release rates estimated by 
the staff. Transcript at ~29. Although no 
specific location has yet been identified 
88 meeting the criteria, the widespread 
distribution of salt deposits favors the 
view that suitable sites can be found. 22 

Stich general evidence, coupled with the 
absence of any strong argument that a 
site cannot be found, probably affords 
as strong a record as can be made ori 
the issue until a specific site has been 
thoroughly investigated and found to be 
suitable. 23 . 

For these reasons and based on this 
record it is the Commission's judgment 
that a suitable bedded-salt repository 
site or its equivalent will be found, but 
the Commission notes and llgrees with 
the lnteragency Review Group on Waste 
Management that areas of uncertainty 

DNUREG--0116 notes Iha! nall deposits have been 
found in 24 of1he 50 Staten. Sec. 4.U.2. 

a In view of the often-cited experience at Lyons, 
kansaa, It la worth menlioni113 lha1 the failure of e 
p~rticular Bile ID meet aeleclion criteria, though 
d1scouragins. cannot of itself disprove the feasibility 
of the bedded-salt repository concept. Al Lyons, 
kanaaa, en inllielly promisi113 site later proved 
unsulleble because of previously undiscovered bore 
holee and adjacent mining operations that 
compromieed the inll!lll'ity of the alle. These 
problem• were apeclfic to the aite rather than 
Inherent In the concept. 
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remain regarding both the likelihood· of 
finding a site and the probability that it 
will perform as expected. 24 The 
Commission's judgment in this regard is 
limited to the purposes for which this 
proceeding was brought-namely to 
specify for NEPA purposes the · 
environmental impacts to be considered 
in individual licensing proceedings as 
part of the environmental cost-benefit 
analysis for a power reactor. It is in no 
way µiten.ded to. be a judgment for 
choosing among alternative technolo~ies 
for waste disposal. That kind of . · 
judgment is in the first instance to be 
made by the Department of Energy and 
will be subject to further review in a 
Commission ·licensing proceeding when. 
a particular proposal comes.before us. 

·Noris the Commission making 
judgments in this proceeding as to the 
likelihood of waste disposal beirig 
accomplished safely. That issue has 
been addressed separately by· the · 
Commission. 2t1 

Furthermore, the Co;nmission intends· 
in ~e near future to conduct a. generic 
proceeding·to reassess the outlook for 
the availability of safe waste disposal 
ipeµtods in light of new.data and recent 
developments in the Federal.waste 

14 Theee residual uncertaintiee were noted In the 
Report to the Preeidenl by the Interagency Review 
Group on Waste Management, TID-29442, March 
1979. which was discueeed in draft form et the 
January 19, 1970 oral presentation. Responding to 
commente on the feaeibility of waete dieposal in 
mined repoeitmies, the IRG report slates on page 42: 
MNo eclentific 01· technical reason ii known that 
would prevent identifying a site that in s.ultable for a 
repository provided that the aystema view is utilized 
vigorously to evaluate the 1uilebility of sites end 
deeigne, end in minimizing the influence of future 
human activities. A suitable site io one at which a 
·repository would rneet predetermined criteria and 
would provide o high degree 'of aseurance that 
redioactive weete can be 1uccessfully Isolated from 
the biosphere for periods of thou1.11nds of yeara. For 
periods beyond·• few thou1end 'yeare, our 
capability to Hseae the performance of the 
repository diminishes and the degree of uaurance·l1 
therefore reduced. The feasibility of 1&fely · 
disposing of high level wute In mined rapouitorles 
aan only ha ao.eeHd on the ba1i1 of epoolfic · 
lnvHtiptione al and determination, of 1uitability 111 
parlioular tiles. • • • (E]ven at the time of 
NC01DJDl11ioning some uncertainty about rapoeilory 
pwformance will ,till e,d1t." The Commi1sion 
believe• the IRG Report'1 view that 1uitable 1iln 
ua hi identified but that uncertainty about 
11epo11tory performance cannot be anl,irely .. . 
eliminated in conai1tent ,srth the record compiled In 
Ille fuel cycle rulemalc.inl, 

•42 Fed. /leg. :M.1111, July 5, 11177. See also Natural 
Resources Defense Council v. NRC, 582 F. 2d 166 
(ad Cir. 1U78). 

management program. 26 

In view of the uncertainties noted 
regarding waste disposal, the question 
then arises whether these uncertainties 
can ~r should be reflected explicitly tn 
the fuel cycle rule. The Commission has 
concluped that the rule should not be so 
modified. On the individual reactor 
licensing level. where the proceedings 
deal with fuel cycle issues only 
peripherally, the Commission sees no 
advantage in having licensing boards · 
repeatedly weigh for themselves the 
effect of uncertainties on the selection of 
fuel cycle impacts for use in cost0 benefit 
balancing. This is a generic question 
properly dealt with in this rulemaking as 
part of choosing what impact values 
should go into the fuel cycle rule. The 
Commission concludes, having noted 
that uncertainties exist, that for the 
limited purpose of the fuel cycle rule it is 
reasonable to base impacts on th1a 
assumption which the Commission 
believes the probabilities favor, i.e., that 
bedded-salt repository sites can be 
found which will provide effective 
isolation of radioactive waste from the 
biosphere. 27 · 

Assuming an initially suitable eite is 
found, the Board noted that particuiar· 
concern had been expressed regarding 
the possibility that heat released by 
radioactive decays in the waste might 
alter conditions in the salt so as to give 
access to.water and promote migration 
of the waste. As the Board points out in 
its recommendations, however, the 
average temperature rises in the salt 
will depend on the density of waste 

><The immediate occasion for thin proceeding hi 
the D.C. Circ11it's remand to the Commiaaion of 
State of Minnesota v. NRC, Nos. 7&-1269 and 7&-
2032 (Mey 23, 1979) to conoider whether there ill 
reasonable a10urance that an off-1ite utorage 
solution for nuclear wastes will be available by the 
years 2001-oe. the expire lion de tee for license, of 
certain nuclear plants where the Commie1ion ha1 
granted pennils lo expand on-site spent fuel 
capacities and if not. whether there iJi re880nable 
assurance that the fuel can be stored safely al the 
site beyond those dates. A continuing reeesessment 
of the Commission'& views on w11ste disposal is part 
of the commitment which the Commission has made 
to Congress. The final IRG report, which was 
available to the fuel cycle rulemaking participants 
only al the close of the rulemaking and only in draft 
form. will be part of the new infonnation which the 
Commission will consider in its reeseessmenL The 
Commlssion will announce at a later date the 
apeciflc procedures to be adopted for thia 
proceeding and Its preciue scope. 

17 Even if, contrary to the ·evidence in the record 
and the CommiMion'1 expectation. bedded,.salt 
repositorie1 lihould ultimately be found not 
adequate, the 1trong incentive to develop IOUnd 
wnate dispo1al methodl and the Dll!jor effort now 
di.rvcted to thi• goal make it likely that a means of 
effective ilolatlon will be found among the many 
geologic diapoeal _technique9 being considered. The 
IRG Report (aee .note Z4 above) nolel on page 3 that 
"increaaed levell of 1upport ..•. and broader range 
of disciplines involved beve led to a greatly 
tncreaaed aCC111Dulation of knowledge within the 
(wute lllllJl888meDt] Pl'Dlll'UD. The Clll'l'llnt n,te of 
growth of biowledge ii I'll!)' larwe-N 

emplacement. Increasing the amount of 
land committed to the repository 
reduces this density and may be 
expected to be an effective measure for 
meeting concerns about temperature 
effects. During the proceeding the staff 
proposed a modification to Table S:.:-3 . 
raising the acreage committed to waste 
disposal. This modification is included 
in the table adopted as the final rule. 

Even allowing for some eventual. 
leakage of water into the repository, 
information in the record indicates that 
transport of materials out of the 
repository area would take tens of 
thousands of years. The only apparent 
natural mechanisms cited which might ' 
reasonably cause major releases 
involved very low probability 
catastrophic events such as a large 
meteor strike on the repository or 
formation of new geologic faulting 
intersecting the area. Releases through 
accidential intrusion by man remain 
possible but in the Commission's view 
unlikely since casual intrusions should 
be virtually impossible and sites shoul·d. 
be selected in areas offering little 
incentive for deliberate intrusion in 
search of natural resources. Given the 
staffs assumption that volatile fission 
products are totally released before the ·· 
repository is sealed, the Commission · 
finds that taking post-sealing releases as 
zero does not significantly reduce the 
overall conservatism of the table. 

In summary, the Commission 
concludes, based on the above 
considerations and the more detailed 
analysis given in the Board's · 
recommendations, that the staff's mo.de! 
for assessing impacts of waste disposal 
is reasonable and adequate for the 
purposes of the fuel cycle rule. . . 

c. Reprocessing. The reprocessing 
alternative considered in this 
proceeding involved reprocessing of 
spent fuel for purposes other tha~ . . 
recycle of plutonium. :u In co11sidering 
this alternative, the Commission· · 
exp_resses no view on the likelihood that 

•On December 23. 11rn. in response to President· 
Carter's nuclear non-proliferation policy, the 
Commission terminated proceedings oo pending or 
fu\ure plutonium recycle-relaLd licenae · 
appl\cations llnd halted proceedings on the Generic· 
Environmental Statement on Mixed Oxide Fuel 
(GESMO) to determine under what condition :· 
uranium and plutonium might be recycled from 
1penl light water reactor fuel and fabricated Into 
fresh mixed oxide fuel on a wide scale. In the 
Matter of Mixed Oxide Fuel, ti NRC 1161 (1977). See 
al9o 7 NRC 711 (1978). . 
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such reprocessing.will take place. 2g 

Under this alternative the staff assumed 
that spent fue.J.aftl!r 160 days cooling at 
the reactor would be ohipped to a model 
reprocessing facility, where the 
uramium, plutonium, end fission 
products would be separated by the 
Purex solvent extraction process into 
three liquid fractions. The uranium 
would be converted to uramium 
hexafluoride for recycling at an 
enrichment plant. The plutonium, still 
containing about five percent of the 
fission products to deter diversion, 
would be converted to plutonium oxide 
and packaged for d~sposal in a'Federal 
waste repository. The high-level liquid 
waste (Hll.W), containing the bulk of 
the fission productt1, would be stored up 
to five years in tanks and then calcined 
and formed into glass for repository 
disposal. 

No significant qm~stion was raised c1: 
the hearing regarding the stafrs choice 
of processes, but considerable 
controversy arose concerning the staffs 
assumption that the performance of the 
model facility would show a significant 
improvement over previous commercial 
reprocessing experience. The only 
commercial experience in the United 
States with reproce13sing spent uranium 
oxide fuel from lighlt water reactors was 
obtained at the Nuclear Fuel Services 
plant (NFS) in \\'.est Valley, New York. 
This relatively sman plant, which is no 
longer in operation, had the capacity to 
process on the orde!' of one metric ton of 
spent fuel per day b1~t in practice 
achieved a capacity factor of only 0.33 
as compared with an expected 0.8. A 
high level of radioactive effluent 
releases was experilmced during the 
NFS operation. 

The staff based itE1 reprocessing 
impact estimates on performance 
predictions for futum facilities rather 
than on the NFS operation. The stafrs 
model reprocessing facility is intended 
to be representative of the as-yet
unoperated Allied Gulf Nuclear Service 
Plant at Barnwell, South Carolina, built 
with a capacity of 5 metric tons/day, 
and Exxon Nuclear's proposed Nuclear 
Fuel Recovery and Recycling Center, 
designed for an ultimate capacity of 7 
metric tons/day. The staff assumed that 

· 11The Commiuion's inalructioru, to the S-3 Board 
of Jenw,."Y 26. 1978 (Commiiaaioner Giliwlky 
dissenting] noted that "Although the 'once-through' 
fuel cycle Is currently the reference case for United 
Statea policymaking purpo1M10, the po,eibility of 
•ome form of reproce88ing for weste management 
purposeli is ,not excluded and therefore the 
Commission decided thel ~~ia alternative shoo.Id be 
included es well. The Co,runisaion paid particular 
attention to the feet that th,e spent fuel processing 
surveyed In this procee,ling would treat plutonium 
oolely 'BS a waste prod1;ct and would not make 
plutonium available in e fo1.'ltl suitable for uae Wl 

reactor fuel. The Com:nissi,m emphaaized that lln 
refuse! to cut beck the scope of the fuel cycle 
rulemaking is not to be allowed to convert this 
rulemaklng into II CESMO proceeding. -

the model facility would operate with a 
capacity factor of 0.8 and would 
reprocess spent fuel from 57 model 
reactors. 30 The staff assumed that 
effluent control measures proposed for 
the model facility would.achieve for 
several radioactive effluents a degree of 
decontamination greatly exceeding that 
demonstrated at NFS. 31 · 

The Hearing Board found that 
equipment was presently evailable or 
reasonably likely to be developed that 
would enable operation of a 
reprocessing facility on the scale 
assumed by the staff. The Board noted 
that design improvements intended to 
overcome operational difficulties 
experienced at NFS have been 
incorporated in Barnwell and that in any 
case no problems identifietl in the 
record appeared too difficult for salution 
by sound engineering and additional 
experience. The Board found that the 
capacity factor of 0.8 assumed by the 
staff was probably too optimistic but 
that a factor of 0.7 was likely to be 
achieved. Even with this lower capacity 
factor, the Board found that because the 
staff had probably overestimated the 
amount of spent fuel discharged 
annually per reactor the stafrs model 
facility would still be able to reprocess 
spent fuel from 57 reactors, as assumed. 
In any event, the Board observed, 
radioactive releases and natural gas 
consul'hption, which are the maior 
reprocessing impad contributions to 
Table S-3, are r,.rimarily dependent on 
the amount.of' :,ent f1.:l p1·ocessed per 
reference rear. :·:r vc·.; :-.nd are not much 
affected by rt)ro~e~si1,g plc:nt size or 
capacity facto, .. 

With regarn to . .-adioact!ve effluents 
from reproceu~ins plan:s, the Board 
found that the impsc. /Blues "are 
reasonable and in mout instances are 
overestimates of the impacts that would 
actually occur." Recommendations at 17. 
The Board noted that the staff assumed 
spent fuel would be reprocessed after 
160 days decay, while in all likelihood 
any spent fuel actually reprocessed in 
the foreseeable future will probably 
have been stored five years or more 
following removal from the reactor. In 
this period iodine-131 (8-day half-life) 
will have decayed away, ruthenium-106 
(368-day half-life) will be reduced by a 
factor of about 30, and tritium and 
krypton-85 will be reduced by a factor of 
1.3 or more. 

The Board observed that the control 

• As of March 1979 there were •evenly light 
water power reactors licensed to operate in the 
United States .. 

11 These include ruthenium-106, elronlium-90, 
cesium-137, plutonium and other transuranic 
nuclides. The 1taff assumed decontamination 
factors on the order of 10• Decontamination fector1 
of about 101 were measured el NFS for ruthenium, 
ctrontiwn, and cesium. See RecommendatioDB et 22. 

measures which the staff relied on to 
achieve decontamination factors greatly 
superior to NFS experi.ence "have not 
been operated in the combinations 
proposed, and some have been tested 
only in the laboratory." 
Recommendations at 20. Neverthele1111 
the Board found theoe tests sufficiently 
convincing to support the 1taff's 
conclusion that the B11sumed 
decontamination factors can be 
achieved and probably surpased. The 
low decontamination factors -at NFS 
were. in the Board's view, largely 
caused by faulty design and perhaps 
faulty operation. The Board concluded 
that the staff had probably 
overestimated the amounts of 
ruthenium, non-volatile fission products 
and transuranic nuclides likely to be 
released during normal operation of a 
model reprocessing facility. 12 

In its comments to the Commission, 
the Sierra Club stressed its view·that 
reprocessing impacts (including 
occupational exposures) should be 
based on the NFS historical experience 
rather than on "idealized hypothetical 
facilities," or alternatively that the table 
should be amended to include two sets 
of reprocessing estimates, one based on 
historical experience and the other on 
model facilities. The Sierra Club also 
called attention to the omission of 
technetium-99 releases from Table S-3 
and argued that these releases would be 
significant.~ 

The Commission does not accept the 
view that historical experience should 
be the definitive measure for 
reprocessing impacts. The Commission 
finds that the staff and the Board were 
reasonable in recommending that 
reprocessing impact estimates take 
account of expected technological 
improvements, especially where most if 
not all of those improvements are not 
simply "hypothetical" but are already 
designed, constructed, and installed in 
an existing facility (Barnwell). As the 

12 With regard to volatile .radlonuclldes. as noted 
previously (see note 20], the •teff assumed all 
tritium, krypton-85, end carbon-14 in npent fuel 
would be released, either in reproceailing or during 
the operating pheee of II waste disposal i:epo11ilory. 
The Board found the release values for krypton-& 
and tritium to be overestimate• end the carbon-14 
emission value of 24 curies to be "reasonable." The 

,Board found that the staff had also overestimated 
lodine-129 releases from reprocessing, but this 
estimate is of no consequence since the lodine-129 
value in Table S--3 la based on total releases from 
epent fuel during waste repooitory operation. 

"'Technetlum-99 ls a relatively volatile 
radionuclide with a half-life of 213,000 years. The 
Hearing Board found that the &Humption that ell 
lodine-129 ill released "tende to compensate" for the 
neglect of technetium. The Board concluded also 
~at technetium releases could probably be 
contained at least es well as ruthenium releases, 

_ which In the Board's view the •teff had 
overeatimated. The Board recommended that 
technetium release impact• be comidered explicitly 
as part of the general update. 
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comments pointed out, Barnwell has not 
operated, and there is always 
uncertainty whether untested facilities 
will work as well as planned. But even if 
one agrees with the observation made in 
several of the comments that in nuclear 
technology things almost never work as 
well as planned, it would seem that 
reasonable allowance for this factor is 
included within the staffs many 
conservatisms and overestimates of 
releal!\eS nC>t!ld by the Hearjng Board. 

Furthermore, the Commission does 
not believe that including in the table 11 

separate set of impact estimates based 
on NFS experience would illuminate the 
uncertainty issue. NFS impacts are not 
likely to be a meaningful measure, even 
as a limiting case. It is clear from the 
general dissatisfaction with the NFS 
facility that further commercial 
reprocessing ventures will not be 
attempted unless their proponents have 
sound reason to expect much better 
performance, including reduced 
occupational exposure. s. 

Accordingly, the Commission 
concludes, as in the matter of waste 
disposal uncertainties, that uncertainties 
in reprocessing impacts should be 
resolved within this rulemaking by 
adopting tabulated impacts based on 
model facilities using technology most 
likely to be employed. Except for 
technetium-99 releases, the Commission 
has therefore found that the modified 
Table S-3 provides an adequate 
treatment of reprocessing impacts. It 
appears from the record that technetium 
releases from the fuel cycle will occur 
but are not included in the table. The 
Commission believes that Table S-3 
should be supplemented during the 
general update by inclusion of an 
appropriate value for technetium 
releases. Pending this supplementation, 
both the magnitude and the 
environmental significance of 
technetium releases from back end fuel 
cycle activities may be considered in 
individual reactor licensing proceedings 
which have not been noticed for hearing 
on environmental matters prior to the 
effective date of this final rule. In view 
of the Hearing Board's conclusion that 
the conservative assumption of . 
complete rehmse of iodine-129 tends to 
compensate for the omission of 

NThue the NFS facility in not repreaentetive of 
"existing technology" in the senae of an ongoing 
activity which will continue el a preaent level of 
Impact until technical breakthrougha occur .. The 
court of appeals' comment, 647 F. 2d 638. note 13. 
noted by the Sierra Club, that It might be desirable 
lo have altemetlve Impact estimates, one "based 
only on exialing technology" and another which 
taken account of anticipated developments. does not 
In the CommiHion's view apply to the reprocessin;: 
aitualion 81 ii now exlats. The court of appeals also 
ateted that II had "no occealon In this case to decid,· 
whether e t:aurt could ever require 1uch a 

. procedure.'' Id 

technetium from Table S-3, the 
Commission finds it unnecessary to 
reopen closed proceedings or to disturb 
consideration of environmental issues in 
presently pending proceedings to 
provide for consideration of technetium- . 
99 releases. 

2. The Explanatory Narrative. 

As the comments indicate, this 
rulemaking grew well beyond a narrow 
inquiry into the evidentiary basis 
supporting the numbers tabulated in the· 
interim rule. The broader perspective 
taken by the participants and the 
Hearing Board has helped clarify many 
aspects of fuel cycle environmental 
impacts not covered by Table S-3 which 
need to be addressed, at least 
conceptually, in a comprehensive fuel 
cycle rule. Until such·a rule is developed 
important generic fuel cycle issues must 
continue to be litigated in individual 
reactor licensing proceedings. These 
issues include-but are not necessarily 
limited to-environmental dose 
commitments and health effects from 
fuel cycle releases, fuel cycle . 
socioeconomic impacts, and possible 
cumulative impacts. Pending further 
treatment by rulemaking, the NRC staff 
is directed to address these matters in 
the environmental analysis 
accompanying a proposal to issue a 
limited work authorization, construction 
permit, or operating license for a power 
reactor. 

The Commission has accepted the 
Hearing Board's recommendation that 
an explanatory narrative which 
addresses these subje~ts should be 
prepared and adopted as part of the fuel 
cycle rule. Although such a narrative is 
not legally required, provided an 
adequate description of fuel cycle 
impacts is given iri individual 
proceedings, the same reasons which 
favor treatment of fuel cycle impacts by 
gene'.ic ~~lemaking &lso favor evaluating 
the s1gmf1cance of those impacts by 
rulemaking. rather than by repeated 
adjudication. The Commission agrees, 
however, that adoption of a narrative by 
rulemaking will require adequate notice 
and opportunity for public comment and 
therefore cannot be done without a 
further proceeding. Since the narrative 
must address important basic issues in 
arriving at a method for evaluating the 

significance of fuel cycle impacts, 35 the 
Commission has determined thalsuch a 
proceeding should begin promptly. 

The Commission has directed the staff 
to prepare by October 1. 1979, a draft 
narr1:1tive for the Commission's review 
prior to issuance for public comment. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy · 
Reorganization Act of 1974, as amended, 
the National Environmental Policy Act 
of 1969, as amended, and sections 552 · 
and 553 of Title 5. of the United States . 
Code. the.following amendment to10 
CFRPart 51 is published as a document 
subject to codification, to be effective on 
September 4, 1979. 

Separate Views of Commissioner Bradford on 
S-3 

I 
I am concurring in ~e latest version of.the 

S-3 table with the understanding that it is to 
be extensively supplemented. Today's . 
decision does improve somewhat on the 
present interim version. However, it remains 
a document with four weaknesses that will 
have lo be improved through the promised 
narrative and update proceeding. The 
weaknesses are the zero release repository 
judgment, the reprocessing scenario, the . . 
procedural underpinning, and the absence of 
a clear. statement of the health effects and . 
time commitments involved. Additionally, I 
do not agree with the ambiguous and · 
pointless restriction on the litigation of the 
technetium issue and would prefer to handle 
it as was agreed to by four Commissioners on 
May 3, 1979. 

I can concur in the "zero release" number 
only because it is better founded than the · 
same figure in the present interim version, 
and because, as the Commission states, this , 
assumption does not appear to affect the S-3 
table's overall conservatism. Nonetheless, 
there are uncl!rtainties here, and the Boardls 
1ummary of the record has not done them . 
j~stice. 1 The forthcoming narrative will, in my 
view, need to address this subject . 

------
.. Among these issues is the question of the .time 

period over.which dose commitments from long- . 
lived radioactive effluents should be eveluated .. The 
courfof appeals observed with regard lo waste · · 
disposal that: "[T]he toxic life of the waste under 
discussion far exceeds the life of the plant being· 
licensed. The environmental effects to be 
considered are those flowing from reprocessing and 
passive storage for .the full detoxification period." 
547 F. 2d 839, note 12. The analysis required by . · 
NEPA is. of course, subject toe 'rule of reason. See 
Vermont Yankee Nuclear Power Corp. v. NRDC, _435 . 
U.S. 519. 551 (1978): NRDC v. Marton. 458 F. 2d 827, 
837 (D.C. Cir. 1972). How dose commitment · 
evaluations over extended periods of time might be 
performed and what their significance might be ere 
subjects which the Commission expects an· · · 
explanatory narrative would address. 

1 See for example, ·Tra.,ilcript, p. 729. The· 
Commisaion improvea upon the Board's 
understatement in ila Footnote 24, p. 40. However, 
the ffiG report iteelf al that point contains e 
disaenting view from members who fell that 
Insufficient attention waa given lo "significant 11apa 
and uncertainties in our current technical 
undenitanding." 
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Furthermore. I think that the Commission 
goes too far in termit1g its assump!ion that ? 
"bedded salt repository or its equivalent will 
be found" to be a "judgment." I think that 
little more can be said by a prudent 
regulatory agency at this time in th~ face of 
this record and the general uncertainty than 
that the direction of current federal programs 
makes a bedded salt repository a responsible 
working assumption for NEPA purp~ses. That 
is really all that I think the staff teshmony 
supports. 2 

• • 

More seriously, I cc1ntinue to d1sassoc1ate 
myself from the optimistic assessment of the 
waste management program cited by the 
majority that is in 42 Fed. Reg. 34391.3 I~ July/ 
1977, the Commission reached a sweeping 
conclusion on the sufficiency of what then 
passed for a waste managem.ent program 
without benefit even of a nohce and comment 
proceeding, never mind a fonnal review. For 
this Statement of Coni1iderations to reference 
that denial of a requei,ted rulemaking as an 
expression of a Commission view on_ the_ 
safety of a waste repository proceeding 1s 
procedural farce of a low order. It should not 
be done here, especially·in light of the 
commitment to a new ,generic proceeding. 

As to reprocessing, l have concluded that 
Commissioner Gilinsky was in many respects 
correct in his dissenting views from our 
January 26, 1978 Memorandum on the scope 
of this rulemakir .. ,. Nevertheless. the record 
has now been ',uiif on what may be an 
unlikely case, and ;, seems _to me th~ . 
Commission's dec1sion so circumscribes 1t 
that the worst banns foreseen by 
Commissioner Gilinsky cannot result from 
any responsible reading of the current 
Statement of Considerations. 

II 

By memorandum of January 26. 1978, to the 
Fuel Cycle Rulemaking Hearing Board, the . 
Commission ordered th.at the Board entertain 
requests for cross-examination of particular 
witnesses on specific factual issues where a 
showing could be made with particularity 
that this procedure was necessary for an 
adequate record. While the Commission left 
the decisions on cross-e,camination to the 
sole descretion of the Ht?aring Board, it 
expected that the Hearing Board would apply 
the procedures "in a sensitive and careful 
fashion so as to assure the ventilation and 
consideration of waste management issues 
called for in NRDC v. NJlC, 547 F.2d 633 (D.C. 
Cir. 1976)." I dissented from the extraordinary 
discretion delegated to the Board and the 
restrictive criteria for cross-examination. 

The Board was neither sensitive nor careful 
in its decision to deny all cross-examination: 
Rather than assuring the ventilation and 
consideration of waste management and 
disposal issues, the Board stifled full 
exploration of crucial and difficult subjects 
even when the staff, to itu credit, did not 
object.·. · 

The denial of cross-examination on two 
particular issues serves tc, illustrate the 
consequences. The Sierra Club sought to 
cross-examine several witnesses on the 
release of technetium from the waste 

'Transcript, p. 534, 575. 

'Memorandum and Order. p. •11. 

management and di~pos?l fuel cycle . 
facilities. The Board denied the request m 
general terms,• stating that man.y of the . 
matters were not involved in this proceeding 
or not in serious dispute. Moreover, th~ Board 
said its review indicated that each sub1ect 
was "fully ventila led" through other 
procedures. The Commission's fo:tding on 
technetium rejects these conclus10ns of the 
Board. The Commission found that 
technetium releases should be included in 
Table S-3. However, because there was not 
sufficient evidence in the record to derive a 
release figure, the Commission ordered that 
the issue be litigable in individual 
proceedings. Thus the Commission, contrary 
to the Board, viewed the release of 
technetium both as being insufficiently 
serious dispute and so inadequately 
ventilated as to require further litigation. 

By avoiding a full record on technetium, the 
Board has shown the futility of the 
Commission's procedural shortcut. As I noted 
in my January 26, 1978 dissent, the delays 
caused by withholding cross-examination can 
far exceed the "delays" inherent in cross
examination. The issue of technetium release 
now may be l:tigated in every individual 
licensing proceeding. Instead of being cross
examined once, staff witnesses are 
potentially subject to cross-examination in 
many proceedings, with licensing boards. the 
Appeal Board, and possibly the Commission 
reviewing the record of each case. 

The Board also refused lo allow cross
examination regarding the uncertainties of 
bedded salt as a waste medium. This refusal 
was particularly unfortunate since, as noted 
by the petitioner for cross-examination, it 
came immediately after the DOE Task Force 
on Nuclear Waste Management stated ii was 
"aware of scientific issues concerning the 
adequacy of salt as suitable geologic medium 
for emplacement of concentrated waste 
l!'xhibiting high surface temperatures." 
(Report of Task Force for Review of Nuclear 
Waste Management, U.S. DOE at 9, February 
1978). 

One of the issues on which NRDC 
requested cross-examination was the staffs 
lack of analysis of media other than salt. 
Now, without this inquiry, the Commission 
makes a "judgment" that an "equivalent" to a 
bedded salt repository will be found. This 
statement rests on some statements from the 
IRG Report, issued after the hearing was 
O\'er. • Thus the Commission has, through the 
dubious procedural device of its "irrevocabl, 
delegation," treated a subordinate board like 
a distant and separate part of the government 
and has thereby cost itself any chance to 
correct the weakness of the record. 

In refusing to permit cross-examination on 
waste disposal, the Board has kept perfect 
the past record of the Commission's 
obsessive need not to know about the 
uncertainties regarding its waste disposal 
assumptions. While continuing to express 
"confidence" that the wastes can and will be 
disposed of safely and while judging that a 
bedded salt repository or its equivalent will 

'Memorandum and Order, May 4,,1978. • 
• Report to the President by the lnteragency 

Review Group on Waste Management, TID-2944z. 
March 1979. 

be found which will have a zero release after 
it is sealed, the Commission has never 
allowed a proceeding lo take place where 
witnesses supporting these views could be 
cross-examined. 

While this approach has been found by 
courts not to be inconsistent with 
Congressional intent, it is inconsi_stent with 
an accurate appraisal of the consequences of 
new licensing actions. I would rather that this 
agency had looked less for the legally 
acceptable minimum procedures and more for 
a process that gave the Commission and 
ultimately the public the most accurate 
possible conception of the environmental 
commitments being made on its behalf. 

Separate Views of Commissioner Gilinsky on 
Final Adoption of the S-3 Rule 

In February the Commission decided to go 
forward with a final table of nuclear fuel 
cycle environmental impacts [S-3) witho~t 
waiting for the narrative explanahon which it 
directed the NRG staff to prepare to 
accompany the table. Without such an . 
explanation of the effluent relea~e values tn 
terms of radiological dose commitments and 
associated health effects, there is not much 
use a licensing board can make of the table in 
deciding whether or not to app~ve ~ license. 
The new table is in fact almost 1denhcal to 
the interim table in use now. The major effect 
of adopting a final rule now without an 
explanatory narrative is to relieve pre~slll'f: 
for the narrative's preparation. To avoid this 
result I earlier urged the Commission to hold 
up promulgation of a final rule until the 
narrative is available and approved by the 
Commission. . 

At issue Is each reactor's share of effiuent 
releases from the operation of the overall 
nuclear fuel cycle. But the table values d~ not 
depend on the characteris~ics of the. spec_1fic 
powerplant that is the sub1.ec_t of~ hcenstng 
proceeding-they do not d1stingwsh among 
reactors. As a consequence, it is virtually 
inconceivable that the table would affect the 
outcome of any such a licensing proceeding 
before one of our boards. A finding that the 
reactor"s share of the fuel cycle effluents 
outweighs the benefits of the plant in lenns of 
the electric power it delivers is tantamount to 
a conclusion that no reactor should be 
licensed. 1 As a practical matter, such a 
finding, reaching the very core of NRC 
decisionmaklllg could-and should-co~e 
only from the Commission itself. H there ts 
doubt about the outcome of this question the 
Commission should address it directly. By not 
addressing it and by dealing instead with the 
fuel cycle environmental impacts in rea~tor 
licensing licensing proceedings by handing 
the licensing boards a table of effiuent . 
releases the Commission is in effect saying 
that these impacts should not affect the 
outcome. That may in fact be the right 
concl11sion; but ifit is, the Commission should 
state it clearly and not hide behind a table of 
numbem. 

There is another reason for my 
disagreement with the Commission'• action 
in approving the final rule. I would not adopt 

1 The notion that the fuel cycle effluent. add to 
one aide of the WNEPA balance" and thu1 might tip 
ll in aome canes and not In othl!nl in naive. 
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et least one of the values in the table-the 
zero expected release from e high level waste 
repository. l em concerned that the 
Commission's expressed confidence In the 
perfect long term operation of such e waste 
depository may be misplaced, especially in 
view of its being based on a general 
examination by the Board in this proceeding 
of the bedded salt repository concepl 

In this regard, l note that the D.C. Circuit 
Court of Appeals in Minnesota v. NRG hes 
remanded to the Commission the question of 
whether there is reasonable assurance that 
wastes can be disposed of safely end et whet 
point in time disposal can reasonably be 
~ffected. l think that the generic proceeding 
which the Commission plans to conduct in 
response to the D.C. Circuit's decision will 
give us an appropriate vehicle for a thorough
going evaluation of the problems involved in 
the government's commitment to a waste 
disposal solution and the likelihood that such 
a program is not only feasible but is also on 
course. 

No such repository has yet operated. The 
prospective constructors of such a repository 
have not yet agreed on a design or even 
chosen a geologic medium. It seems 
anomalous, at this stage, for the regulators to 
express more confidence on this score than 
the repository designers and builders 
themselves have expressed. 

l would add two brief comments. l 
previously argued that there was no need to 
include in this analysis an option for 
reprocessing, especiilllY the contrived 
reprocessing mode which was considered in 
this hearing. The inclusion of this option has 

· indeed complica led and lengthened the 
proceeding. 

Also, l have come to agree with 
Commissioner Bradford that the Commission 
should not have delegated to the S-3 Hearing 
Board the discretion to make final · 
determinations on whether or not to allow 
cross-examination on issues arising in the 
course of the proceeding. 

45 FR 74693 

Puhl ished 11 /12/80 

Effective 11 /28/80 

Licensing Requirements for the Storage 

of Spent Fuel in an Independent Fuel 

Spent Storage Installation 

See Part 72 Statements of Consideration 

46 FR 13971 
Published 2/25/81 
Effective 3/27 /81 

Disposal of High-Level Radioactive 
Wastes in Geologic Repositories: 
Licensing Procedures 

See Part 60 Statements of Consideration 

46 FR 28630 

Published 5/28/81 
Effective 6/29/81 * 

10 CFR Part 51 

Alternative Site Issues in Operating 
License Proceedings 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
in 10 CFR Part 51, "Licensing and 
Regulatory Policy and Procedures for 
Environmental Protection," to provide 
that, for National Environmental Policy 
Act (NEPA) purposes, alternative sites 
will not be considered in operating 
license reviews for nuclear power plants 
and need not be addressed by operating 
license applicants in their environmental 
reports submitted to the NRC at the 
operating license stage. After review of 
public comment the Commission has 
concluded that by the time the operating 
license application has been submitted 
to the NRC staff for review, the 
alternative of siting the nuclear power 
plant elsewhere is no longer likely to be 
a reasona hie alternative for the 
purposes of NEPA. 
EFFECTIVE DATE: June 25, 1981. 
FOR FURTHER INFORMATION CONTACT: 
Bruce A. Berson, Office of the Executive 
Legal Director, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
telephone (301) 492-7678. 
SUPPLEMENTARY INFORMATION: On April 
9, 1980, the Nuclear Regulatory 
Commission published in the Federal 
Register (45 FR 24168) a proposed 

. amendment to its regulations, 10 CFR 
Part 51, "Licensing and Regulatory 
Policy and Procedur.es for 
Environmental Protection," to provide 
procedures and performance criteria for 
the review of alternative sites for 
nuclear power plants under the National 
Environmental Policy Act of 1969 
[NEPA]. The proposed rule specified (1) 
information requirements for applying 
for an alternative site review by the 
Commission, (2) the timing of 
Commission review, (3) the region of 
interest to be considered in selecting 
sites, (4) criteria for the selection of 
sites, (5) criteria for comparing a 
proposed site with alternative sites, and 
(6) requirements for reopening an 
alternative site decision. Minor 
conforming amendments to 10 CFR Parts 
2 and 50, "Rules of Practice for Domestic 
Licensing Proceedings" and "Domestic 
Licensing of Production and Utilization 
Facilities," respectively, were also 

* Correction 46 FR 29457 

proposed. Interested persons were 
invited to submit written comments on 
the proposed amendments by June 9, 
1980. 

Twenty-seven letters of public 
comment were received on the proposed 
amendments. The Commission has 
carefully considered the comments 
regarding the proposed requirements for 
reopening the alternative site question 
after a favorable decision at the 
construction permit or early site review 
stage [Item 6 above) and has decided to 
take final action on this issue, insofar as 
it relates to operating license (01) 
proceedings, while the staff continues 
working on the other issues raised in the 
notice of proposed rulemaking. For the 
reasons discussed below, the 
Commission has determined that 
alternative site issues decided by the 
Commission and its adjudicatory 
tribunals [Atomic Safety and Licensing 
Boards and Atomic Safety and Licensing 
Appeal Boards] as part of construction 
permit (CP) or early site review 
proceedings may not be reopened at the 
opera ting license stage. 1 The proposed 
rule has been revised accordingly. In 
addition, a minor conforming 
amendment to 10 CFR 51.21 makes clear 
that applicants for operating licenses 
need not address alternative sites in 
environmental reports submitted to the 
NRC at the operating license stage. 

Paragraph VIII.1 of the proposed 
Appendix A to 10 CFR Part 51 provided 
that "[A) reopening and reconsideration 
of the alternative site decision after a 
final limited work authorization or 
construction permit will be permitted 
only upon a reasonable showing that 
there exists significant new information 
that could substantially affect the earlier 
decision." 2 The rationale and 
discussion supporting this aspect of the 
proposed rule provided that: 

At some point after issuance of the 
CP, the alternative of siting the nuclear 
power plant elsewhere likely will no 
longer be a reasonable alternative for 
the purposes of NEPA. That is, there is a 
point where comparative forward costs 
and the temporal proximity to the 
provision of needed [or desirably 

1 The Commission will address the standards for 
reopening the alternative site issue prior to the OL 
stage when it considers the remainder of the 
proposed rule. 

2 45 FR 24177. column 3 [April 9. 1980). The 
remainder of proposed paragraph Vlll.1 and 
paragraph Vlll.2 address questions pertaining to the 
treatment of the costs of delay and of moving to 
another site. Proposed paragraph Vlll.3 pertains to 
the procedures applicable when two sites within a 
region have received a favorable NRG decision on 
alternative sites. These particular issues are 
inextricably interwoven with other aspects of the 
proposed rule. The CommissiOI) will consider these 
questions when the remainder of the rule is before 
it. Hence, the Commission expresses no view on the 
merits of these issues at this time. 
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substitutable) power so favor the 
partially constructed site that, there 
likely is no real possibility that the 
nonsafety-related considerations at an 
alternative site would be obviously 
superior to the proposed site. At that 
point, the reconsideration of alternative 
sites likely would not be required, 
unless the proposed site has been 
judged unsuitable for some safety or 
environmental reai;on. 

Of the twenty-seven commenters, six, 
all representing the nuclear industry, 
addressed this particular aspect of the 
proposed rule in their letters. Two 
commenters recommend that the 
proposed rule be clarified to provide 
that the "new information" required to 
support a reopening of the alternative 
site decision should be limited to new 
information pertinent to the proposed 
site and not include information relating 
to an alternative site. Two other 
commenters called for more explicit 
guidance as to what constitutes "a 
reasonable showing that there exists 
significant new information that could 
substantially affect the initial decision." 
One of these commenters recommends 
that the alternative site issue should be 
reopened only when there is definite 
evidence showing there exists 
significant new information. The fifth 
and sixth commenters also call for more 
st~ingent criteria for reopening the 
inquiry. The fifth commenter 
recommends that the criteria in 10 CFR 
2.606(b )(2) for reopening a partial initial 
decision on site suitability issues be 
followed and the sixth commenter 
would prohibit reoperiing unless the 
person seeking reop,ening makes a prima 
facie case, based upon new information, 
that the previously 01pproved site is 
unsuitable. 

The Commission agrees with the 
general thrust of these comments, and, 
indeed, now believes it clear that once 
the operating license stage has been 
reached, the alternative site question 
should not be an issue. This conclusion 
is grounded in the rationale and basis 
supporting the proposed rule, i.e., that at 
some point after issuance of the CP, the 
alternative of siting the nuclear power 
plant elsewhere is no longer likely to be 
a reasonable alterna:tive for the purpose 
of NEPA. 3 The Commission believes t'i at 
this point has clearly been reached, if 
not passed, by the time the OL 
application has been submitted to the 
NRC staff for review. Typically, an 
opera ting license app!ica tion is 

3 Judicial precedent makes clear that NEP~ 
requires agency decisionmakers to only consider 
reasonable alternatives. Friends of the Earth v. 
Coleman. 513 F. 2d 295 [9th Cir. 1975): Natural 
Resources Defense Council v. Morton. 458 F. 2d 827 
[D.C. Cir. 1972). This "rule o-f reason" has. been . 
recognized by the Commis~ion. See Public S~rv1ce 
Company of New Hampshire [Seabrook Statwn. 
Units 1 and 21, CLl-77-8. 5 NRC 503. 540 [1977). 

submitted to the NRC staff within 3 
years of the estimated construction 
completion date. Construction is usually 
about 35-65 percent complete at this 
time (depending upon the number of 
units to be built at the site) and a 
corresponding portion of the total 
construction costs have already been 
incurred. Major construction related 
environmental impacts have already 
occurred at the site and by the time the 
staff has completed its review of the 
application and the operating license 
hearings begin, 4 the plant will be even 
further along. Given this factual 
background, the Commission cannot 
readily conceive of a situation where 
new information concerning the 
proposed site could be of such 
significance as to tilt the cost-benefit 
balance in favor of an alternative site. 
(In any event, 10 CFR 2.758 of the 
Commission's regulations would permit 
an exception to or waiver of the rule in 
particular cases if special circumstances 
are shown.) 

These practical considerations have 
also met the test of experience. Since 
1972 the Commission has commenced or 
completed more than 50 operating 
license.proceedings. During this time, 
neither the Commission nor its 
adjudicatory tribunals have been called 
upon to resolve in an OL proceeding an 
issue regarding alternative sites and the 
Commission is unaware that any party 
to an OL proceeding has even raised the 
issue as a possible contention; no 
contentions on alternative sites are now 
pending before the Commission or its 
licensing boards in on-going operating 
license proceedings. 

Since the Commission finds that new 
information at the operating license 
stage is very unlikely to upset the prior 
conclusions concerning alternative sites, 
the Commission finds it appropriate, for 
the reasons stated above, to resolve this 
issue through rulemaking. Accordingly, 
the Commission is revising the proposed 
rule to preclude consideration of 
alternative site issues in operating 
license proceedings. 5 The standards for 

'Hearings are not required at the operating 
license stage unless the license applicant or a 
person whose interest may be affected by the 
proceeding requests a hearing. In recent years. 
hearings have usually been requested. 

'Promulgation of this final rule does not affect the 
Commission's earlier denial of a petition for 
rulemaking. PRM-51-4. submitted by Boston Edison 
Company. et al. See 45 FR 10492 [February 15. 1980). 
That petition would have excluded consideration of 
such matters as need for the plant. need for power. 
alternative sites. and alternative energy sources at 
the operating license stage. The denial of the 
petition was grounded largely on the petitioners' · 
erroneous assumption concerning the scope of an 
operating license safety review. However. the 
Commission specifically noted in the denial that it 
was considering proposed rules on alternative site 
issues [the proposed rule under discussion here) and 
that as a result of the rulemaking might limit the 
scope of alternative site reviews in OL proceedings 
if as a practical matter there can be no significant 

reopening the alternative site issue at an 
earlier stage of the Commission's 
adjudicatory process will be considered 
when action on the remainder of the 
proposed rule is taken. In addition, a 
minor conforming amendment to 10 CFR 
51.21 makes clear that applicants for 
operating licenses need not address 
alternate sites in environmental reports 
submitted to the NRC at the operating 
license stage. Application of the revised 
rule to operating license proceedings 
may be waived only in accordance with 
the procedures set forth in 10 CFR 2.758 
of the regulations, "Consideration of 
Commission rules and regulations in 
adjudicatory proceedings." 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter I, Code 
of Federal Regulations, Part 51, are 
published as a document subject to 
codification. ' 

4 7FR 12940 
Published 3/26/82 
Effective 4/26/82 

10 CFR Part 51 

Need for Power and Alternative 
Energy Issues In Operating Ucense 
Proceedings 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The C'ommiesion is .. ,minding 
its regulations in 10 CFR Pan 51, 
"Licensing and Regulatory Po~'cy and 
Procedures for Environmental 
Protection," to p,ovide that, for National 
Environmental Policy Act (NEPA) 
purposes, need for power and 
alternative energy source issues will not 
be considered in operating license 
proceedings for nuclear power plants. In 
addition, these issues need not be 
addressed by operating license 
applicants in environmental reports to 
the NRC, nor by the staff in -
environmental impact statements (EIS), 
in operating license proceedings. The 
purpose of these amendments is to 
avoid wmecessary consideration of 
issues that are not likely to tilt the cost
benefit balance. This rule affects 
applicants for operating licenses for 
nuclear power plants. 

EFFECTIVE DATE: April 26, 1962. 

FOR FURTHER INFORMATION CONTACT: 

Darrel A. Nash, Office of State 
Programs, U.S. Nuclear Regulatory 

new information as to alternative sites at the OL 
stage. 
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Commission, Washington, D.C. 20555. 
Teleph?ne! (301) 492-9882. 
SUPPLEMENTARY INFORMATION: 

Background of the Rule 

On August ~. 1981, .the Commission 
published~ the Federal ~egister (46 FR 
39440) for public comment, proposed 
amendments to 10 CFR Part 51 of its 
regulations. As discussed in the 
statement of considerations which 
accompanied the proposed rule, the 
purpose of these amendments is to 
avoid unnecessary consideration of 
Issues that are not likely to tilt the cost
benefit balance.by effectively 
eliminating need for power and 
ldternative energy source issues from 
consideration at the operating license · 
stage. In accordance with the 
Commission's NEPA responsibilities, the 
need for power and alternative energy· 
sources are resolved·in the construction· 
permit proceeding. The Commission 
stated Its tentative conclusion that while 
there is no diminution of the importance 
of these issues at the construction 
permit st~ge, the situation is such·that at 
the time of the operating license 
proceeding the plant would be needed to . 
either meet increased energy needs or 
replace older less economical generating 
capacity and that no viable alternatives . 
to the completed nuclear plant are likely 
to exist which could tip the NEPA cost
benefit balance against issuance of the 
operating license. Past experience has 
shown this to be.the case. In addition, 
this conclusion is unlikely to change 
even if an alternative is shown to be 
marginally environmentally superior in 
comparison to operation of a nuclear 
facility because of the economic. 
advai:itage ·which operation of nuclear · 
power plants has over available fossil 
generating plants. An exception to the 
rule would be ·made if, in a particular · 
case, special circumstances are shown 
in accordance with 10 CFR 2.758 of the 
Commission's·regulations. 

Comments.were invited particularly 
on the following issues: 

(1) Whether two articles, one by . 
Amory and Hunter Lovins and the other 
by Amory Lovins, Hunter Lovins, and 
Leonard Ross, correctly state that a 
mixture o_f conservation and alternative 
sources would usually cost less than 
operating a nuclear plant, and therefore 
a newly completed nuclear plant should 
be written off; and . 

(2) Whether the rule, if adopted. 
should be applied to ongoing licensing 
proceedings. . . · 

Fifty-three letters of public comment 
were received on the proposed rule. 
Twenty-nine commenters supported the 
proposed rule change, and twenty-four 
were opposed. There were a few 

relatively minor modifications proposed. 
for the promulgation of the final rule:· 
The more significant comments and the 
Commission responses are given below. 

Comments and Responses 
Comment-Eight commenter&, all of 

whom favored the rule change, 
expressed views on the articles by 
Lovins and Ross which state that 
conservation plus other energy forms 
usually result in lower cost than 
operation of a nuclear plant 1 The 
comments were directed to various 
aspects of these articles. which in the 
commenters views contain errors and 
omissions. Significant deficiencies 
mentioned were that the analysis Is far 
from complete, it contains questionable 
costs figures, fails to discuss the rate at 
which conservation and alternative 
energy sources could be employed, fails 
to discuss the institutional measures 
that might be necessary to implement 
these changes, and fails to discuss the 
environmental consequences and 
societal costs of these actions. Some 
commenters stated that the approach In 
these articles would require coercion of 
utilities or final customers to achieve the 
energy use mix advocated. Mr. Amory 
Lovins was a commenter on the 
proposed rule and reiterated the 
conchisioris stated in the two articles: 
He stated that the details of his 
argument had not been worked out. but 
that his engineering/economic analyses 
made him confident this finding would 

. be supported. · 
Response-The Commission has 

evaluated these comments and further 
reviewed the two articles. The 
Commission does not necessarily agree 
with the varied comments on these' 
articles. However, the Commission finds 
the articles lack sufficient analysis and 
documentation to support the arguments 
made. Moreover, the Commission is not 
aware of any other reliable and 
documented information which confirms 
that the Lovins-Ross conclusions are· 
valid. On the other hand substantial 
information exists, such as that cited in 
the Supplementary Information of the 
proposed rule, which shows that nuclear 
plants are lower cost to operate than 
fossil plants.1 If conservation lowera 
demand, then utillty,companiei take the 
most expensive operating plants off-line 
fir11t. Th1,1s a completed nuclear plant 

1 Amory and Hunter .Lovinl. EneJXY/War. 
Breaking the Nuclear Link, Friends of the Earth. 
1980. pp. 48-49 and footnotea lo&-111, and Amory B.- · 
Lovina, L Hunter Lovina, and Leonard Rou. 
"Nuclear Power and Nuclear Bomba", Foreign 
Affairs 5&-1137-77, (Summer, 1980). 

• See Steam-Electric Plant Con11trvction Collt 6' 
Annual Production ExpenseSJ-1978, December 1980, 
DOE/EIA--0033(78); Draft Environmental S1ale111t1nt 
Relatina to the Operation of Grand Gulf Nuclear 
Station Units 1 and 2, NUREG--0771, May 1981, pp. 
Z-1 to 3-t;' Cost 6' Quality of Fue/11 for Electric 
Utility P/antr-Oecember 1980, D0E/EIA-«IT5(fl0/ 
tZ). 

would be used as a substitute for less 
economical generating capacity. 
Therefore, the Commission concludes 
that studies such as those cited in the 
proposed rule should be relied on to 
reach conclusions on comparative 
energy costs, rather than the Lovins
Ross articles. 

Comments-Ten commentera . 
addressed the issue of whether the rule 
change, if adopted, should apply to 
ongoing licensing proceedings then. 
pending and to issues or contentions 
therein. Three commenters who opposed 
the rule commented that changing 
conditions since the CP should wammt 
not making the rule applicable to 
pending OL proceedings. The 
commenters who favor the proposed 
rule made comments which can be 
summarized as arguing that the reasona. 
for eliminating the review at the OL 
stage were no less valid for ongoing 
cases than for future proceedinJls. . 

Response-The Commission believes 
that there is no compelling-reason why 
pending operating license proceedings 
should be treated differently than future 
proceedings. Since need for power and 
alternative energy source issues were 
considered at the CP stage fo_r all 
pending OL proceedings, in the absence 
of special circumstances, there is no 
more reason to believe that these issues 
would tip the NEPA cost-benefit balance 
against issuance of the operating license 
in pending cases than in future cases. · 
Accordingly, the rule, when effective, ·. 
will apply to pending operating license 
proceedings. 

Comments-Three comments were 
made on the provision allowing need for 
power and alternative energy sources to· 
be raised under 10 CFR 2.758. An · 
example of how I 2.758 could be used.to 
raise need for power and alternative · · 
energy source issues was given in the 
Supplementary Information to the · 
proposed rule: "* • • special 
circumstances could exist if for 
example, it could be shown that nucl"ear 
plant operations would entail 
unexpected and significant adverae 
environmental impacts or that an 
environmentally and economically 
superior alternative existed." The 
commenters stated that the 
requirements for raising these issues 
under I 2.758 as written in the 
Supplementary Information should be 
modified because they believe the 
example would defeat the purpose of the 
rulemaking by making it as easy to·- -
require these issues to be treated as 11 
the case under current rules. 

Response-The Commission doe11 not 
agree. Section 2.758(c) requires the 
petitioning party to make a prims facie 
showing tl;iat application of the 
regulation to a particular aspect of the 
proceeding would not serve the 
purposes for which the rule wa11 
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adopted. This is a much sbicter 
standard then the ,current requirements 
for raising need fo1~ power and · 
alternaUve energy.sources in OL 
proceedings. . . , 

Comments--f'our commenters noted · 
that no mention was made of whether 
need for power aml alternative energy 
sources needed to li>e addressed in 
NRC's operating lic:ense euvironmental 
impact statements [EIS's). The . · · 
expressed concern was that silence on. 
these issues may b1~ interpreted to mean 
that they must still be treated in EIS's. 

Response-The Commission does not 
intend that these issues be reexamined . 
in every environmental impact 
statement prepared at the operating 
license,stage. Acco1rdingly, to avoid 
possible confusion, the final rule has a 
co_nforming ch_ange to generally exclude 
trea~~nt of these issues in the EIS.by 
modifying D :51.23. However, in very 
unusual-cases, such as where it appears 
that an alternative mcists that is clearly 
and substantially environmentally 
superior, the Commiission would be 
obligated under NEPA to address these . 
issues in its·environmental impact 
statement. In such cases the 
Commission would address the lssu~s in 
the environmental impact statement and 
would require the l!c:ense applicant to 
address these issues: in its 
environmental repott as welt · 
Accordingly, I§ 51.21 and 51.23 have . 
been revised to make clear that while 
discussion of need for power and 
alternative energy source issues Is 
generally not needed in environmental 
statements and repo:rts at the operating 
license .stage, discus1don may be 
required by the Commission. The 
purpose of this channe is to give the 
Commission the same latitude to , 
C?nsider environmental issues in spetjal 
~ll'Cumstances where, no hearing is 
mvolved or before a hearing as it ha11 
under I 2.758 where a hearing is , 
involved. 

Comments-The Natural Resources 
Defense Council, Inc. [NRDC) stated 
that the proposed rule is legally ·.· 
impermissible under NEPA. NRDC's 
belief that the propoE:ed rule is legally 
impermissible under NEPA is grounded 
on its assertion that the Commission's 
interpretation of Calirert Cliffs . 
Coordinating CommWee, Inc., v. A.E.C., 
449 F.2d 1109 (D.C. Cir. 1971) and Union 
of Concerned Scientii1ts v. A.E.C., 499 
F.2d,1!)69 (D.C. Cir. 1£174) in the 
Supplementary Infonmation which 
accompanied the proposed rule is overly 
broad. In addition, NIWC asserts the 
rule does not comply with the 
Commission's duty ur1der NEPA to 
consider alternatives at the operating 
license stage. 

Response-The Cotnmisslon disagrees 
and continues to belie,ve that those · 

cases support the proposition that NEPA 
does not require the Commission to 
duplicate at the operating license stage 
its review of alternatives absent riew 
information or new developments. This 
is made clear in Union of Concerned· 
Scientists wherein the Court explicitly 
stated "we expressly said in that 
opinion (referring to Calvert Cliffs) that 
full NEPA consideration 'need not be 
duplicat.ed absent new information or 
new developments, at the operating 
license stage/ " a UCS at 1079. 
.Alternative energy source issues receive 
and will continue to receive extensive 
consideration at the CP stage. However 
judicial precedent makes clear that ' 
NEPA requires agency decisionma~ers 
to only consi~er reasonable alternatives. 
Friends, of tlze.Earth v. Coleman, 513 
F.2d 295 (9th Cir. 1975); Natural 
Resources Defense Council v. Morton, 
458 F.2d 827 (D.C. Cir. 1972). Moreover, 
it is well settled that environmental 
issues need not be continually . · 
relitigated in individual adjudicatory 
proceedings, but may be.resolved on a 
generic basis through rulemaking 
without.violating NEPA. See Ecology 
A~~ion v. A.E.~., 492 F.2d 99/J, 1002 (2nd 
Cll'. 1974), Union of Concerned 
Scientists v. A.E.C., 499 F.2tl 1069 (D.C. , 
Cir. 1974) and Natural Resources . 
Defense Council v. N.R.C., 547 F.2d 633 
641 (D.C. Cir. 1976), rev'd on other ' 
grounds and remanded sub nom. 
Vermont Yankee Nuclear Power Corp. 
v. NRDC. 435 U.S. 519 (1978). This rule, 
in the absence of a showing of special . 
circumstances, resolves need for power 
and alternative energy source issues in 
OL proceedings on a generic basis. 
Accordingly, the Commission believes 
that tlie rule complies with the -
requirements in NEPA. · 

Comment-Four commenter& noted 
that the proposed rule change did not . 
mention the elimination of alternative 
site analysis at the OL stage, even · 
though this has already been eliminated 
by rule change (46 FR 28630). 

Response-The omission in the 
proposed rule of the language in 10 CFR 
51.21 which eliminates the consideration 
of alternative sites at the OL stage has · · · · 
been reflected in the fmal ·rule. In , . 
addition, a reference to the elimination 
of consideration of alternative site11 in 
environmental impact statements has 
been added to I 51.23(e).10 CFR 51.53(b) 
which eliminates consideration of 
alternative sites at the OL hearing 
process Is already a part of the · 
Commission's rules.. · · 

1 see also 40 CFR I 1508.28 of Iha NEPA . 
resu)atlon1 of lhe Council of Environmental Quality, 
That regulation encouragee egenclea to "Iler" 
environmental Impact statements when II •ibelp1 lhe 
lead agency to focus on lhe lasuea ripe for decision 
a11d exclude from consideration issues already 
tit cid«J • • •" (e!!:!pha;!t arlderl), "l'!tJs commgnl 
wa1 also made by one of Iha commenten1. 

Comments-Three commenters who,·, 
favored the rule change stated that . 
Atomic Safety and Licensing Boards 
may be able to initiate consideration of 
need for power and 'alternative energy 
sources, (sua sponte) even though · 
parties to the proceeding may not; 

ReSporise-The Commission does not 
believe that. it is necessary to prohibit 
licensing boards from bringing up issues 
on their own initiative, since 10 CFR · · · : 
2.760a limits this action to serious 
safety, environmental or common 
defense and security matters. 

Comments-Seventeen of the 
commenters who were opposed to the 
rule change stated generally that 
changed conditions between the time of. 
the construction pennit proceeding (CP) 
and the operating license proceeding 
(OL) such as increased costs, lower · ... · , 
demand,--new.infonnation, and new 
technologies warranted a consideration 
of these issues at the OL .stage and a 
new d~tennination made on need for 
power and alternative energy sources. · 

Response-While it is true that 
certain factors may change between the 
CP and the OL proceeding, the notice of · 
proposed rulemaking sets forth- why it fa 
unlilcely that these changes would tip , 
the NEPA cost-be,nefit balance against 
issuance of. the operating license. As . 
more fully set forth in the notice, 
experience shows that completed . 
nuclear power plants are used to their 
maximum availability and that there has . 
never been a finding in a Commission . 
OL proceeding that a viable · 
environmentally superior alternative to 
operation of the nuclear facility exists. 
The Commission expects this to be true 
for the foreseeable future and hence, in 
the absence of a showing of special 
circumstances; consideration of these 
issues in individual OL proceedings is 
not necessary. · · 

Regulatory_ Flexibilii)'. Statement 

In accordance with the Regulatory · 
Flexibility Act of 1980, 5 U.S.C. 605(b),· 
the Commission hereby certifies that 
this rule will not have a significant 
economic impact on a. substantial. 
number of small entities. The.rule 
eliminates certain reporting ' 
requirements for owners of nuclear 
power plants licensed pursuant to 
sections 103 and 104b of the Atomic 
Energy Act, as amended, 42 U.S.C. 2133, 
2134b._ Owners of nuclear power plants 
are not within the definition of small 
business found in section 3 of the Small 
Businesa Act, 15 U.S.C. 632, or 'within · 
the Small ~usin1:1ss Size Stand~rds set 
forth in 13 CFR Part 121. 

Accordingly, the Commission Is , 
amending its regulations in 10.CFR Part 
51 to provide that need for power and 
alte~ative energy source issues will not 
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be considered in operating license 
proceedings for nuclear power plants. 
and need not be addressed by operating 

_license.applicants in environmental 
reports submitted to the NRC nor by the 
staff in environmental impact 
statements (EIS'e), at the operating 
license stage. An exception to or waiver 
of the rule. will be permitted in particular 
case11 if special circumstances are 
shown in accordance with 10 CFR 2.758 
of the Commission's regulations, 
"Consideration of Commission rules and 
regufatione in adjudicatory 
proceedings." The rule will be applied to 
ongoing licensing proceedings then 
pending on its effective date and to 
iBBuee or contentions therein; · 

Pursuant to the Atomic Energy Act of 
1954, ae amended, the National 
Environmental Policy Act, of 1969, aa 
amended, the Energy Reorganization 
Act of 1974, as amended, and 11ection 
1553 of Title 5 of the United States Code, 
notice is hereby given of the adoption of 
the followirig amendments to 10 CFR 
Part 51. , 

47. FR 57446 
Published· 12/27 /82 
Eff•ctive datGII: 

10 CFR 20.311 of Part 20 .tfec:tive 
date is 12/27/83; 10 CFR Part 61 end 
1111 other changes effective' 1 /26/83. 

licensing Requirements for land 
Disposal of Radioactive Waste 

See Part 61 St1itemenu of Consideration 

>49 FR 9352 
"Published 3/12/84 
Effective: Upon approvai of the infor

. mation collection requirements by the 
0MB or 6/7 /84. 

10 CFR Parts 2, 30, 40, 50, 51, 61, 70, 
72, and 110 

Em·tronmental Protection Regulations 
for Domestic Licensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

AGENCY: Nuclear Regulatory 
Gum mission. . 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is revising Pc1rt 51 of its 

reguiations to implement section 1Q2(2) 
of the National Environmental Policv 
Act of 1969. as amended (NEPA) in a 
manner which is consistent with the 
l\RC's domestic licensing and relc1ted 
reguhitory authority. Related conforming 
amendments are being made 1o·Pc1rts 2. 
30. 40. 50, 61, 70, and 110. This rule 
reflects the Commission's policy to 
dE:\·elop regulations to take account c",f 
the rPgulati6ns of the Council on 
En\·ironmental Quality (CEQ) · 
implementing the proceduri:!l provisions 
of NEPA voluntc1rily, subject to certRin 
conditions. · 
EFFECTIVE DATE: Upon Hppro\'al of the 
information collection requirements bv 
the Office of Management and BudgPi° or 
June 7, 1984, whichever is later. NRC 
will announce the date of approvc1l of 
information collection requirements by 
0MB in a future document. 
FOR FURTHER INFORMATION CONTACT: 
Jc1ne R .. Mapes. Senior Regulatio.ns 
Attorney, Regulations Division, Office of 
the .Executive Legal Director, U.S. 
Nuclear Regulatory Commission; 
Washington, D.C. 20555, Telephone: 
(301) 492-8695. 
SUPPLEMENTARY INFORMATION: o·n 
March 3. 1980, the Nuclear Regulatory 
Commission published in the Federal 
Register (45 FR 13739-13766) a proposed 
revision of10 CFR Part 51 and related 
conforming amendments to ·10 CFR Parts 
2. 30. 40, 50, 61. 70. and 110 of its 
regulations. interested persons were 
in\'ited to submit written comments dnd 
suggestions on the proposed 
amendments during the sixty day 
comment period which expired May 2. 
1980. Comments were also solicited on 
several provisions of the CEQ 
regulations which the Commission hc1d 
identified as requiring further study 
before implementing regulations could 
be prepared. . 

In addition to the preliminary ,views of 
the Council on Environmental Quality .as 
set out in CEQ's letters of September 26. 
1979 and O~tober 29. 1979 which were 
published in Appendix 8 to the 
proposed rule, the Commission received 
twenty-ooe letters of comment, 
expressing the views of interested 
Federal agencies, state and local 
gonrnments. industry. including electric 
utilities. vendors and architect- · 
engineers. professional organizations 
and individual members of the public. 
The letters contained more than 100 
individual comments and in some 
instc1nces represented the views of 
severi:!l commenters. Comments were 
also received from interested members 
of the NRC staff. 

As requested in the Commission's 
notice of proposed rulemaking, several 
commenters expressed views on the 
following sections of the CEQ 
regulations: 40 CFR 1502.14(b). 1502.22 
(R) and (b) and 1508.18. A brief 

description of each of these provisions, 
accompc1ined by a summary of the 
relevant comments and a statement of 
the Commission's present views on the 
issues raise>d, is sci out below. The 
\·ie\\'S of the commenters are fully s~t 
out in the individual letters of comment 
and in a suhject matter compendium.· 
which has been placed with the letters 
in. the Commission's Puulic Document 
Room at 1717 H Street. N.W., 
Washington, D.C. where they are. 
availcble for inspection and copying. 
Since _the topics addressed by · 
§ § 1502.14(b) and 1502.22(c1) of CEQ's 
regulations are interreh1ted, these 
sr.ctions will be discussed together. 

By way of preface, the Commission 
rnstatPs its view that, as a matter of law. 
the !'mC as an independent regulatory 
agency caq be> bound bv CEQ'11 NEPA 
regulations only insofa~ as those . 
regulatfons are procedural or ministerial 
in rwtUf'e. NRC is not bound by those 
portions of CEQ's NEPA regulations 
which ~ave a substantive impac_t on the 
way in which the Commission performs 
its regulatory fllllctions. 

Consideration of Alternatives 

1. 40 CFR 1502.14/b}. This section 
provides that the environmental impact 
statement "[dJevote substantial 
trP.atrnent to each alternative considered 
in detail including the proposed action 
so that reviewers mav evaluate their 
compc1rative merits.'·· 

ln addition to the Council on 
Em·ironmental Quality, eleven 
commenters responded to the 
Commission·s request for views on this 
pro,·ision of the CEQ regulations. Of 
these ele\'en commenters, four provided 
brief stc1tements expressing general 
support for 40 CFR 1502.14(b). Seven 
commenters voiced the opinion that 
§ 1502.14(b) does not accurately reflect 
the statutory mandate of NEPA with· 
respect to the consideration of 
alternatives. Relying on judici"l 
decisions hc1nded down since thfi 
enactment of NEPA, thesP. c:C'mm1!ilters 
stated thc1t consid11ration of altcrnc1tives 
in an en\'ironmpntal irppact statement is 
subject to a rule pf rea·son. th tit neither 
the number of e!ternatives consideretl 
nor the amount of information furnished 
concerning ec1cl; alternative need be 
exhaus'.i\'e. According to the 
commenters. consideration need only be 
gi\'en to reasonable alternatil-es to the 
proposed federal action: the detail and 
amount of information furnished 
concerning the en\'ironmental 
conseque.iccs of each of those 
alternati\'es. incbding the proposed 
action. need or.ly be sufficient to permit 
the decisionmaking agency to make a 
reasoned choice among those 
alternati\'es so far as enviror,mentc1l 
conseriuences are concerned. The 
commenters noted that the courts have 
r~cognized that Federal agencies have a 
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responsibility to reach meaningful 
decisions respecting Environmental 
consequenr.es if the objectirns of NEPA 
are to be achie\'ed. The r.ommenters 
pointed out. howner. !bit although the 
courts h.i\'e tal-.en a close look at the 
adPqunc:y of tt•e inl"orrni:ltion on whir.h 
those decis\on3 are based. the courts 
have not required cigP.ncies, under the 
rule of reason. to supply or obtain more 
detailed information whP.n the 
inforrn,dion needed for a mf,aningf ul 
decision is adequate. 

2. 40 CFR J.'iC:!.22(c/. This srir.tinn 
pro\·ides th;,t ";iJf the inform;,tion 
rele\'unt to ad\·~rse impacts is essential 
to a reasoned choice among alternath,es 
and is not known a:1d the overall costs 
of obtaining it are not exorbitant, the 
agency shall include the information in 
the env_ironrnental impact statement."· 

Seven cornrnenters, including t!ie 
Council on Environmental Qui:llity, 
submitted views on 40 CFR 1502.22(a). 
Two commenters expressed general 
agreement with the CEQ position that 
the standard set forth in 40 CFR · 
1502.22(a) merely restates existing 
NEPA l«w. is subject to a rule r.i reason. 
and therefore hhould br. aJople(: :,y thr. 
.Commi&sion. One of these comml·nlers 
also expressed concern that failure to 
obtain the requisite information as 
mandated by 40 CFR 1502.22(a) would 
preclude the Commission from carrying 
out its NEPA responsibilities to make a 
rigorous comparison of the proposed 
action with a\'ailabl,e alternatives. 

Several commenters expressed the 
view that the standard imposed by 40 
CFR 1502.22(a) should not be 
automatically applied in every case 
because it would place "a burden on the 
NRC in preparing an EIS that is not 
required by NEPA." 'fhese commcnters 
noted that "NEPA cannot be read as a 
requirement that complete information 
concerning the envirnnmental impact of 
a project must be obtained before action 
may be taken," and that this CEQ 
provision could have the practical effect 
of "requir[ing] that the EIS not be used 
as a decision-making document. i.e., 
does not satisfy the mandate of NEPA. 
until all 'relevant' information is 
available so long as the costs of 
obtaining such information are not" 
'exhorbitant'." 

One commenter emphasized the 
importance of care and restraint in 
determining when coutly information is 
essential to a reasoned choice among 
alternatives. The commenter suggested 
that requests for data involving large 
costs should. "be justified on the basis 
that the magnitude of the benefits to be 
derived from the information clearly 
exceed the costs associated with 
obtaining and analyzing this information 
• • ... and that requirements for data 
involving large costs "should be limited 
to matters that speak to the basic 

license ability [sic lic.ensability) of the 
perferred site/plant combination." 

Several commenters stated that NEPA 
does not require that all relevant 
information regarding the adverse 
impact of alternatives, including 
information which is not readily 
available because it is expensive or 
otherwise difficult to obtain, be known 
before a decision is reached. According 
to these commenters, NEPA merely 
requires that the decisionmaker be 
informed of any uncertain or unknown 
environmental effects. In each case, 
responsibility for evaluating the 
sufficiency of the information rests with 
the dei:isionmaker who must determine 
first, whether it is possible to make a 
reasoned decision on the basis of the 
information provided. and second, 
whether in the absence of adequate 
information, more information should be 
obtained or a decision should be made 
not to proceed with the proposed action. 
In the opinion of the commenters, strict 
application of the standard in 40 CFR 
1502.22(a) would not only eliminate this 
element of flexibility in agency 
decisionmaking. it would also lengthen 
the time needed to complete NRC 
environmental reviews. The commenters 
expressed the view that application of 
,the rule is unlikely to result in better 
decisionmaking and could have a severe 
and detrimental effect on the ability of 
the NRC. as an independent regulatory 
agency, to carry out its substantive 
licensing and related regulatory 
functions in a responsible and objective 
manner. 

The primary mission of the Nuclear 
Regulatory Commission is to regulate 
civilian nuclear energy activities to 
ensure that they are conducted in a 
manner which will protect the public 
from the standpoint of radiological 
health and safety, maintain national 
security, comply with the antitrust laws 
and, since the passage of the National' 
Environmental Policy Act of 1969, 
protect the environment. Charged with 
carrying out the licensing and related 
regulatory functions of the forrr.er 
Atomic Energy Commission, 1 the NRC 
has no authority to encourage and 
promote the development of atomic 
energy for peaceful purposes. Nor does 
it bear any responsibility for the 
development or regulation of other 
energy sources. 

Within this framework, the possible 
actions which the Commission itself 
may take are limited. Their scope is 
determined in the first instance by the 
nature of the application or petition 
presented to the Commission for action. 
So far as Commission action is 
concerned, the available alternatives 

'The Atomic Energy Act of 1954. ae amended, 
Pub. L. 83-703, as amended, 42 U.S.C. 2011 el seq.: 
the Energy Reorganization Act of 1974. ee amended. 
Pub. L. 93-438. es emended, 88 Stal. 1233--1254. ser. 
especially 42 U.S.C. 5841 et seq. 

are to grant the application, grant the 
application subject to certain conditions, 
or deny the application, either with or 
without prejudice. Although the 
Commission has an obligation to 
determine the accuracy and relevance of 
the safety-related and environmental 
information presented and to perform 
the requisite safety and environmental 
analyses, the Commission has no power 
to compel an applicant to come.forward 
or to require an applicant, once having 
come forward, to prepare and submit a 
totally different proposal, for example to 
construct and build a different type of 
nuclear power reactor pursuant to 
detailed specifications "furnished by the 
Commission on a site identified by the 
Commission but not chosen by the 
applicant. As an independEnl ~egulatory 
agency, the NRC does not select sites or 
designs or participate with the applicant 
in selecting proposed sites or designs. 

In preparing this revision of 10 CFR 
Part 51 in final form, the Commission 
has reviewed its regulatory experience 
under NEPA, both from the standpoint 
of the kinds of alternatives which are 
considered in making evironmentally 
sound regulatory decisions and the 
kinds and amounts of information 
needed to evaluate the comparative 
merits of those alternatives. In the usual 
case, these alternatives include the 
alternative of no action (denial of the 
application) and reasonable alternali, ,is 
outside the jurisdiction of the NRC. 

The types of alternative actions whi, h 
the Commission itself is able to tJke 
reflect the Commission's functional 
role-the role of an independent 
regulatory agency authorized to perform 
quasi-judicial and quasi-legislative 
functions. The decisions which the 
Commission is required to make in 
carrying out its responsibilities as an 
independent regulatory agency play an 
equally important role in determining 
whether. from the standpoint of NEPA. 
all reasonable alternatives have 
received substantial treatment and 
whether the information submitted with 
respect to each alternative is sufficiently 
detailed. In developing these 
regulations, the Commission has tried to 
ensure that, at the respective points of 
decision, sufficient information will be 
available for meaningful consideration 
and comparison of a reasonable 
spectrum of alternatives, leading. in 
turn, to a reasoned decision. The 
Commission believes that the provisions 
of sufipart A of Part 51 are consistent 
with the standard in 40 CFR 1502.14(b). 
that alternatives selected for detailed 
consideration be accorded substantial 
treatment. The Commission is also of 
the opinion that the way in which the 
NRC conducts its evironmental reviews 
implements this standard in a 
responsible and meaningful ma'nner. 
This includes the practice of handling 
generic matters (for example, those 
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which are common to all power reactor 
licensing proceedings and which may 
relate to environmental as well as safety 
issues) in generic rulemaking . 
procet'ldings and generic environmental 
impact statements. Generic . 
environmental issues which have 
received this kind of analysis and 
review need not be accorded the same 
kind of detailed consideration as that 
given to issues arising soleiy in the 
context of a specific licensing 
proceeding. · 

The Commission intends to follow the 
standard in 40 CFR 1502.22(a), though i1 
notes that implementation of 
§ 1502.22(a) may present substantive 
issues, specifically whether information 
which is not known is (a) relevant.to 
adverse impacts, (b) essential to a 
reasoned choice among alternatives. 
and (c) obtainable at a cost which is not 
exorbitant. Based upon its past 
experience, the Commission believes 
that it will seldom, if ever, be called 
upon lo determine whether the cost of 
obtaining unknown information deemed 
relevant to adverse impacts and 
essential to a reasoned choice among 
alternatives is or is not exorbitant. In 
the unlikely event that the issue is · 
presented, the Commission reserves the 
right to resolve the matter in a manner 
which is consistent with the 
Commission's reponsibilities as an 
independent regulatory agency. 
· As illustrated in the following · 

description of the manner in which NRC 
considers alternatives in connection 
with its environmental review of license 
applications for nuclear power plants. 
the amount of detailed information 
needed to make a reasoned decision on 
each of the many issues presented 
\'Bries substantially among issues but is 
in.each case commensurate with the 
nature of the issue addressed. With 
respect to most issues. with the possible 
exception of those relating to 
radiological matters, informc1tion need 
not be presented in the same degree of 
detail as that furnished in support of the 
applicant's proposal. In the review of 
alternative sites, for example. the 
Commission has found that 
reconnaissance-level information is 
adequate to assure that these 
alternatives are accorded substantial 
trec1tment. 

Consideration of Alternatives in NRC 
Environmental Re,•iew and Analysis of 
License Applications for Nuclear Power 
Plants 

In the customary NRC environmental 
review. d!)tailed descriptions are 
prepared of the proposed plant, of the 
site on which the plant is proposed to be 
located, of the need for the plant, and of 
the environmental impacts likely to . 
result from construction of the plc1nt and 
from station operation. The following 

alternatives to the project are then 
addrP.ssed: 

1. Alternative energy sources and 
systems, including alternatives which do 
not require new genera ling capacity and 
alternatives which do require new 
generating capacity. The former include 
sur.h alternatives as power purchases, 
reactivation of retired plants. extension 
of the service life of existing plants and 
conservation measures. The latter 
include other alternative ·energy sources 
uniquely available to the applicant. In 
each case, consideration is given to the 
following types of energy sources: solar 
and wind, geothermal. petroleum 
liquids. natural gas. hydrodynamic. 
adrnnced nuclear. municipal solid 
wastes. biomass and coal. After the 
aYailable alternative energy sources 
have been identified, they are 
categorized as competitive or non
competitive. 

The amount and type of information 
needed to make a determination that a 
particular energy source is not available. 
or that a particular energy source. 
although avaiiable, is not competitive. is 
less extensive than that required to 
evaluate the comparative advantages 
and disadvantages from the standpoint 
of the environment between the 
proposed plant which is the subject of 
the license application and an 
alternative energy source which is both 
available and competitive. Once it is 
readily apparent that an alternative is 
non-competitive, either because of its 
technological status or lack of 
availability, the only data and 
information required with respect to that 
alternative is that needed to explain 
why the alternative is no longer being 
considered. Similarly. it is possible lo 
rear.h a meaningful decision on the 
issues presented at subsequent levels of 
review (for example, classification of 
c1lternatives as environmentally 
preferable, environmentally equivalent. 
or .environmentally inferior to the 
applicant's proposed plant, and 
comparison of the applicant's proposed 
plant with environmentally preferable or 
em·ironmentally equivalent alternatives) 
without insisting that the amount and 
type of information presented respecting 
the alternative energy source be as 
extensive and detailed as that provided 
concerning the facility sought to be 
licensed. 

2. Alternative sites. The Commission 
uses a two-stage decision standard to 
assure that adequate consideration has 
been given to alternative locations for 
constructing power generation facilities 
to meet the demonstrated need. The first 
part of this standard requires that the 
applicant submit a slate of alternative 
sites which are "among the best that 
could reasonably be found" inside a 
region in which it is reasonable to 
construct a plant to meet the projected 

need for power. The second part of the 
standard requires that the proposed site 
be approved only if no obviously · 
superior alternative site has been 
identified. 

The reason for considering alternative 
sites is that many environmental 
irr.pacts can be avoided or significantly 
reduced through proper selection of the 
location for a new generating facility. 
These significant impacts which can be 
a rnided or reduced are also readily 
detected at the planning stage of a 
power plant. For this reason alternative 
site reviews are encouraged as early as 
possible in the process of licensing a 
power plant and the use of · 
reconnaissance-level information for 
making the comparative analyses is 
urged. The use of reconnaissance-level 
information to identify potentic11ly 
·significant environmental impacts has 
been extensively used and while it may 
not be possible to optimize design or 
make detailed impact predictions based 
on such information it is still sufficient 
to make decisions at the pre-design 
stage to determine which site should be 
chosen. It is highly unlikely that detailed 
examination of the site selected would 
reveal a significant environmental 
impact that had escaped the 
reconnaissance-level investigations. 
Based on its past experience, the 
Commission has found reconnaissance
level information adequate for informed 
environrr.enlal decisionmaking on 
alternative sites. 

3. Alternative plant systems. These 
systems include alternative heat 
dissipation systems, alternative 
circulating water systems and 
alternative non-radioactive-waste
treatment systems. 

Several levels of review. each 
requiring differing amounts and types of 
information. are used in evaluating 
alternatives to the heat dissipation 
systems and circulating water systems 
of the proposed plant. An initial 
screening is performed to eliminate 
alternative systems or system 
components which are obviously 
unsuitable for use at the proposed site, 
or are obviously incompatible with the 
types of systems expected to be used in 
the proposed plant. The remaining 
alternatives are screened again for the 
purpose of identifying those which are 
environmentally preferable, 
environmentally equivalent or 
environmentally inferior to the systems 
which the applicant is proposing to use 
in the proposed plant. The baseline 
systems against which the alternative 
systems are compared are those 
proposed by the applicant with any 
verified mitigation schemes to limit 
adverse impacts. The information 
needed to make this determination 
varies among alternatives and fr:;m case 
to case according to the type and 
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magnitude of the anticipated 
ertvironmental impact. Only limited 
information, auffici1mt to justify the 
reasons given, is needed concerning 
alternatives which ,ii.re rejected. 
Considerably more information is 
needed to compare the proposed 
systems with the environmentally 
preferable alternative. 

. 4. Alternative Tronsmission systems. 
These alternatives include alternative 
transmission corrid1)r routes, alternative 
system designs and alternative 
construction and maintenance practices. 

The .consideratior:i given to these 
alternatives is similar to that given to 
the preceding types of alternatives. As 
in thost;! cases, the amount and type of 
informii.tion needed concerning a 
particular alternative is highly variable 
depending for the most part on the 
nature and le\'el of tile environmental 
evaluation and review. Thus. far more 
detail is required to make a rigorous 
compari!lon belweer:i an 
environmentally pre:ferable alternative 
and the applicant's proposal than is 
needed to determine which alternatives 
are environmentally preferable, 
environmentally inferior or 
environmentally.equivalent to the 
applicant's proposal or to screen out 
alternatives which, for varying reasons, 
will not be considered. 2 

The courts have consistently held that 
the test of an agency''s NEPA obligation 
to consider alternatives is subject to a 
rule of reason. 3 In overturning a holding 
of the Court of Appeals that rejection of 
an alternative, in this case energy 
conservation, on the basis of a threshold 
test was capricious a:nd arbitrary, the 
United States Supreme Court stated: 

• • • The term "alten1atives" is not self
defining. To make an impact statement 
something more than an exercise in frivolous 
boilerplate the concept of alternatives must 
be bounded by some noUon of feasibility. As 
the Court of Appeals fo, the District of 
Columbia Circuit has itself recognized: 

"There i8 reason for concludins that NEPA 
was not meant to requirti detailed discussion 
of the environmental effocts of 'alternatives' 
put forward in collllllenl11 when these effects 
cannot be readily ascertained and the 
alternatives are deemed only remote and . 
speculative possibilities, in view of basic 
changes required in stah1tes and policiee of 
other agencies-making them available, if el 
all, only after protracted debate and litigation 
not meBDinlfuUy compatible with the time
frame of the needs to which the underl)'Ul8 
propoaal ia addressed." Natural Resources 
Defense CounciL v. MiJrton, 148 U.S. App. 
D.C. 5, 15-16, 458 F. 2d 827, 837-838 (1972). 

1 The review of a heme tivua ii limited lo 
alll!ffliilivea lbat - applicahle lo and COllflOlible 
with the propo1ed plant, the applicant's aervice area 
and tbe reaional trao1missio11 network. altemativea 
that are DOI probbited by loc,al, 1late or federal 
regulationa. and altemelive1 that can be judged as 
practical from a technical 1tendpoint with reaped to 
the propoaed dales of plant Qperation. 

• Nalllrrzl Reaauf086 Defense Council. Inc. v. 
Morton. 458 F. 2d 827 111 1134. 1137 (U.S. App. D.C. 
1972). 

See also Life of the Land v. Brinegar. 485 F. 
2d 460 [CA91973). cert. denied, 416 U.S. 961 
(1974). Common sense also teaches us that 
the "detailed statement of alternatives" 
cannot lie fowtd wanting simply because the 
agency £.tiled to include every alternative 
device and thought conceivable by lhe mind 
of man. Time and resources are simply too 
limited to hold that an impact statement fails 
because the agency failed to ferret out every 
posBJ'ble alt1!malive, resanflesa of how 
uncommon or unlcnown that alternative may 
have been at die time tbe i-oiect was 
approved• • • .. 

Vermont Yankee Nuclear·Power Corp. v. 
NRDC. 435 U.S. 519 at 551 (1978). Accord: 
Seacoast Anti-Pollution League v. Nuclear 
Regulatory Comm1ssTon. 598 F. 2d 1221 ·at. 
1223 (1st Cir. 1979). 

In Sierra Club v. Morton. 510 F. 2d 813 
at 820 (5th Cir. 1975), the· Court of 
Appeals stated: 

• • • The courts have approached their 
review of claim, that congreuionally 
specified detail of environmental effects was 
lacking in an EIS with a view that Congress 
did not intend to.mandate perfection. or 
intend "for an impact ,tatemeot to document 
every particle of kDowlec!ge that en agency 
might compile in considering the proposed 
action." (Footnotes omitted.] 

In C'.ady v. Morton. 527 F. 2d 786 at 796 
(1975J, the Court of Appeals for. Llie 
Ninth Circuit concluded that "the fact 
that the EIS concedes that certain 
environmental effects are not known 
• • • does not necessarily undermine 
the adequacy of the statement • • *" 
The court reasoned: 

Neither section 102(2) (BJ or (q (42 U.S.C. 
I C332 [2) (BJ or (ql can be read as a 
requirement that complete information 
concerning the environmental impact of a 
project must be obtained before action may· 
be taken. If we were to impose a requirement 
that 11n impact statement can never be 
prepared until an relevant environmental 
effects were known, it i11 dlNbtful that any . 
project could ever be initiated. Jicarilla 
Apache Tribe of Indians v. Morton, 47t F. 2d 
1275, 1280 (9th c.ir. 1973). . , 

With respect to the requisite level of 
detailed information, 4 the courts have 
held that the detail required "* • • is 
that necessary to establish that an 
agency in good faith objectivity has 
taken a sufficient look at the 
environmental consequences of a 
proposed action and at alteniatives to 
that action.*' 1 Information haa been 
considered l'llfficient if it permits a 
reasoned choice to be made among 
different counes of action and if it 
provides enough detail io im.ible those 
who did not have a part in r.(:mpiiing the 
information to 1D1derstand and consider 
meaningfully the pertinent 
environmental iafluence9 involved. 
. Tbe consideration to be given 

• An llpDCJ'• inmrmemm-.lHrlag ebfiaetiona, 
like en qeaq-'1 Cltker NPJ>A obliplio111 an: 
neces!Brily boU11ded by a rule ol reuon. Slate of 
Alaska v. Andrus, 51!0 F .2d 4415 111 47'Z-<i73 (D.C. Cir. 
1978). 

• Save Our Sycon,o19 •· Mtitrapolilan Atlanla, 
Etc., 578 F .2d 573 al 579 (Sta Cir. 1ft). 

alternatives •· discussed in tJie.'opinion' 
of the Ak>mic ~ty ~d ~ing · 
Appeal Board in ALAB-531 (In the 
Matter of Portland General Electric 
Company, et aL Trojan Nuclear Plant.. 
Docket No. 5~344. 9 NRC 263 (1979).) 11 

in that case. which involved an 
amendment to an operating license.for. 
a facility for ~hich a full NEPA review . 
had already been conduc.ted. the Appe11l 
board affirmed the ruling of the · . 
Licensing Board that an environnierital . 
impact statement need not be prepared 
in connection with an amendment to the 
operating license for the Trojan .nui:lea.r' 
facility which amendment would permit 
the expansion of the capacity of the . .' _'. 
facility's spent fuel ,tor.age pool by . . 
replacing the existing etorage ·racks 
which provided space for 280 fuel · 
assemblies with new storage racks 
which would provide space for 651 fuel 
assemblies. The conclusion of the. 
Licensing Board was ·based on a finding 
that the.environmental impacts . 
associated with the expansion of the 
capacity of the !'pent fuel pool were 
local in character and ·insignificant in 
extent.7 For this same reason.'the . , . 
Licensing Board also declined to 
consider alternatives to pool capacity 
expansion, reasoning that "* •. • if the 
environmental effects of the proposed 
action are negligjble, the impacte of any·. 
altematives perforce must be equal or 
greater • • *" and citing ~sierra Club v. 
Morton, 510 F. 2d 813, 825 (5th Cir. 1975) 
for the proposition that alternatives 
which would occasion similar or greater 
harm need not be evaluted. 8 NRC at · 
454." s 

The Appeal Board endorsed this view, 
stating: 

As we read ii, the NEPA mandate that 
alternatives to the proposed licemiins action 
be explored and evaluated does not come 
Into play in such circumstances-in short. 
there is no.obligation to search out possible 
alternatives to 11 course which itself will not 
either harm the environment or bring into 
serious question the manner in which this 
counlry's rel!OlllCCI are being expended. 9 
NRC 263 at 268. 

The Appeal Board also concludo!d tl1at. 
• • • The stafhnd LlceD.liing Board 

properly confined theillielves lo an 
identification and appraisal of those 
environmental effeclll directly attributable to 
the expansion of the capacity of the Trojan 
pooL Because pendins or pest licensing 

1 In evaluating.this decision of tlte ·Appeal &anL 
it is important to keep the ractual context ill which . 
it w&1 rendered clearly in mind. n.e action under 
conaideratlon WH an amendment to en operating 
license. Prior lo i11uance of the operating Jicerue. a. 
full NEPA rvview. inc.tudiug .coneiderata.,11 of .. 
eltemelive1. wa1 conducied. NEPA d8e1 not raqulre 
Iha t the 1&me srow,d be replowud. 

'"(T)he evidence establ11hee without 
contradiction that tbe proceu of infltaDlns the new 
reeks In that pool and the operation ef the pool with . 
111 expanded capacity will aeithar (1) e~tail more 
then negligible environmental impacts: nor (2) 
Involve the commitment of available resources 
renpecting which 'there are unresolved conflicts 
' • ' (footnotea omitted)" 9 NRC 263 at 268. 

1 9 NRC 283 et 285. 
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actions affecting the capacity of other spent 
fuel pools could not either enlarge the 
magnitude or alter the nature of those effects 
there wes thllfl no occasion lo take into 
account any such actions in determining the 
license application at bar. 9 NRC 263 at 268. 

As indicated in the preceding 
discussion, the Commission's general 
approach to the consideration of 
alternatives from the standpoint of 
NEPA is closely tailored to the nature 
end scope of the Commission's licensing 
end related regulatory functions, 
including the fact that the Commission's 
role in protecting the radiological health 
and safety of the public is e limited one, 
confined primarily to granting 
applications with or without conditions 
or denying applications, and does not 
include authority to undertake 
developmental programs. At the same 
time, the Commission and the NRC staff 
have made e concerted effort to make 
sure that this approach is implemented 
in such e way that the basic NEPA 
requirement that an agency in good faith 
objectivity take e hard look at the 
environmental consequences of a 
proposed action and at the alternatives 
to that action,• is fully satisfied. From 
the standpoint of the Commission's 
basic functions, the Commission is of 
the opinion that this approach, which 
has been followed in revised Part 51, is 
both best suited to achieving the 
objectives of NEPA and consistent with 
the provisions of NEPA as interpreted 
by the courts in light of the rule of 
reason. 

Worst Case Analysis 

3. 40 CFR 1502.22{b). This section 
provides that "[i)f the information 
relevant to adverse imoacts is essential 
toe reasoned choice among alternatives 
end is not known end the overall costs 
of obtaining it are exorbitant or (2) the 
information relevant to adverse impacts 
is important .to the decision end the 
means to obtain it are not known [e.g., 
the means for obtaining it are beyond 
the state of the art) the agency shall 
weigh the need for the action against the 
risk and severity of possible adverse 
impacts were the action to proceed in 
the face of uncertainty. If the agency 
proceeds, it shall include a worst case 
analysis and an indication of the 
probability or improbability of its 
occurrence." 

Section 1502.22(b) summarizes the 
environmental decisionmaking process 
and identifies the points at which 
agencies must make decisions when 
information is not known. Thus, each 
agency must decide for itself whether 
the information which is not known is 
relevant to adverse impacts and if 
relevant, whether the information is 
important to the decision. The agency 

• Natural Resaurces Defense Council. Inc. v. 
Morton. 458 F. Zd 827 lU.S. App. D.C. 1972). 

must also decide whether it wishes to 
proceed with the action in the absence 
of needed information. Up to this point. 
the Commission has no difficulty with 
the provisions of§ 1502.22[b). The 
problem lies in the final sentence which 
states that "[i]f the agency proceeds 
[with the action], it shall include a worst 
case analysis and an indication of the 
probability or improbability of its 
occurrence." By thus specifying what 
information the agency must consider in 
order to achieve the NEPA policy goal of 
minimizing adverse impacts and in order 
to make a reasoned decision among 
alternatives, § 1502.22(b) becomes, in 
essence, e substantive requirement 
rather than a procedural regulation. As 
stated earlier, it is the Commission's 
view that NRC is not bound by those 
portions of CEQ's NEPA regulations 
which have a substantive impact on the 
way in which the Commission performs 
its regulatory functions. As discussed in 
the following paragraphs, the 
Commission has articulated its interim 
policy regarding Nuclear Power Plant 
Accident Considerations under NEPA 
(45 FR 40101--40104, June 13, 1980). 

The courts have held that the nature 
and form of environmental analysis 
required in any given case are matters 
left to the discretion of the agency 
involved. Alaska v. Andrus, 580 F.2d 
465, 480 (D.C. Cir. 1978). This must be 
particularly true where determinations 
respecting the nature and form of that 
environmental analysis involve 
consideration of complex technical 
questions particularly within the 
competence of the agency to evaluate. In 
these circumstances, the judgment of the 
NRC as the agency with the requisite 
technical expertise should govern. 

Since December 1, 1971, when the 
former Atomic Energy Commission 
published a proposed Annex to 
Appendix D of 10 CFR Part 50 (36 FR 
22851) containing certain standardized 
assumptions to be used by applicants in 
discussing accidents in environmental 
reports, both the AEC and the NRC, its 
successor agency, have been actively 
concerned with the problem of how the 
cc,nsequence1 of nuclear power plant 
accidents should be evaluated, both 
from the standpoint of safety and from 
the standpoint of their environmental 
impact. This continuing concern led to 
the publication of the Reactor Safety 
Study (WASH-1400) in draft form in 
August 1974 and final form in October 
1975, followed by the publication in 
September 1978 of the "Risk Assessment 
Review Group Report to the U.S. 
Nuclear Regulatory Commission," 
NUREG/CR--0400. On January 18, 1979, 
the Commission issued a policy 
statement on the Reactor Safety Study 
in light of the Risk Assessment Review 
Group Report. In this policy statement. 

the Commission accepted the findings of 
the Review Group on the achievements 
and limitations of the Reactor Safety 
Study. The accident on March 28, 1979 
at Three Mile Island, Unit 2, emphasized 
the need for a change of policy on how 
to analyze and evaluate the 
environmental consequences of 
accidents. 

On June 13, 1980, the Commission 
responded to this need by publishing a 
Statement of Interim Policy (45 FR 
40101--40104) containing guidance. to be 
effective immediately, on the treatment 
to be accorded nuclear power plant 
accidents in environmental impact 
statements prepared pursuant to section 
102(2)(C) of NEPA. In issuing the interim 
guidance, the Commission noted:that its 
"experience with past NEPA reviews of 
accidents [conducted in accordance 
with the set of standardized 
assumptions contained in the former 
proposed Annex to Appendix D of 10 
CFR Part 50, now withdrawn] and the 
TMI accident clearly leads us to believe 
that a change is needed • • •."The 
Commission also stated-that "' • • 
pending completion of rulemaking 
activities in the areas of emergency 
planning, 1 ° siting criteria, and design 
and operational safety [including 
rulemaking relating to degraded core 
cooling and core melt accidents] all of 
which involve considerations of serious 
accident potential, the Commission finds 
it essential to improve its procedures for 
describing and disclosing to the public 
the basis for arriving at conclusions 
regarding the environmental risks due to 
accidents at nuclear power 
plants • • •. 

It is the Commission's expectation 
that this guidance, 11 will remain in 
effect until such time as the Commission 
is able to continue the rulemaking 
proceeding initiated December 1, 1971, 
for the purpose of codifying the 
Commission's position on the treatment 
of accident risks under NEPA. Because 
of the number and importance of other 
safety-related matters which are 
relevant to accidents and their 
consequences and which must first be 
addressed in speparate rulemaking 
proceedings, it is the Commission's 
considered opinion that it would be 
premature at this time to attempt to 
codify the guidance and formally 
incorporate it into the Commission's 
l'egulations. As indicated in the 

•
0 On August 19. 1980. !he Commission published 

e final rule. lo be effective November 3, 1980. 
upgrading its emersency planning regulations (45 FR 
55402-55413.) 

11 The Commission's prior position es set out in 
!he former proposed Annex lo Appendix D of 10 
CFR Par! 50 has consistently been upheld by !he 
courts. See: Carolina Environmental Study Graup v. 
United States. 510 F.2d 796 at 799 (1975): Vermont 
Yankee Nuclear Power Carp. v. NRDC. 435 U.S. 519 
at 551 (1978): Hodder v. NRG. 13 ERC 1711 (1978). 
cert. denied. 13 ERC 1713 (1979). 
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guidance, the Commission expects the 
experience gained under the Statement 
of Interim Policy and the close study 
given to significant safety-related issues 
jin connection with the Commission's on
going activities, inc:luding rulemaking, to 
make existing and future nuclear power 
plants safer, to pla:y an important and 
formative rule in determining to scope 
and content of future NRC regulations 
deP 1ing with the treatment of accident 
risks under NEPA. 

As formulated in the Statement of 
Interim Policy, the Commission guidance 
on how accident considerations are to 
be handled in future NEPA reviews, 
states, in part, that--

It is the position of the Commission that its 
Er:vironmental Impact Statements. pursuant 
to ' ' • !NEPA] shall include a reasoned 
cor:sideration of the environmental risks 
(;mpactsJ attributable to accidents at the 
particular facility or facilities within the 
scope of each such st11tement. In the analysis 
and discussion of such risks, approximately 
equal attention shall be given to the 
probability of occurrence of releases and 10 

the probability of occ1Jrrence of the 
em·ironmental consequences of thc~e 
releases. ReJ.,ases refer to radiation and:or 
radioactive materials entering en\'ifllnmental 
exposure pathways, including air, water. and 
ground water. 

E\·ents or accident nequences that lead to 
releases shall include but not be limited to 
those that can reasonably be expected to 
occur. In-plant accident sequences that can 
lead to a spectrum of iteleases shall be 
discussed and shall ir:dude sequencP.s that 
can result in inadequa le cooling of reactor 

'

fuel and to meiting of the reactor core. The 
:xtent to which eventJ1 arising from causes 
external to the plant which ere considered 
possible contributors Ito the risk associated 
with the particular plant shall also be 
discussed• • •. 

The environmental consequences of 
releases whose probahility of occurrence has 
been estimated shall e.lso be discussed in 
probabilistic terms. Such consequences shall 
be charactenzed in te1ms of potential 
radiolosical exposw-eu to individuals. to 
population groups, and where applicable, to 
biota. Health and safety risks that may be 
associated with exposures to people shall be 
discussed in a manner that fairly reflect& the 
current etate of knowl,edge regarding euch 
risks. Socioeconomic impacts that might be 
associated with emergency measures during 
or following an accident ehould also be 
discussed. The environmental risk of 
accidents should also be compared to and 
contrasted with radiological risks associated 
with normal and antic·ipated operational 
releases. 

In promulgating this interim guidance. the 
Commiseion is aware 1:hat there are and will 
likely remain for eome time to come many 
uncertainties in the application of risk 
assessment methods, 11nd it expecte that its 
Environmental Impact Statements will 
identify major uncertainties in its 
probabilistic eetimatee,. On the other hand the 
Commission believee that the state of the art 
is sufficiently advanced that e beginning 
should now be made in the use of these 
methodologies in the mgula tory process, and 
Iha t such use will represent a constructive 

[
nd rational forward step in the discharge of 
; responsibilities. 

Applied consistently, in accordance 
with its terms, the Commission's 
Statement of Interim Policy on Nuclear 
Power Plant Accident Considerations 
under NEPA can be expected to have a 
broad and pervasive impact. Under the 
provisians in 40 CFR 1502.22(b], an 
agency need only undertake the 
preparation of a worst case analysis, 
including an indication of the 
prabability or improbability of its 
occurrence, when information relevant 
to adverse impacts is essential to a 
reasoned choice among alternatives is 
not known and cannot be obtained and 
the agency has decided to take the 
action despite the demonstrable 
absence of information. In these 
circumst,mces, which are limitE'd to 
those in which the uncertainty of the 
requisite information base is recognized, 
the wrirst case analysis serves as a 
counterweight which the agency is 
required to place in the balance to 
assure that the need for the action 
which the agency is, in fact, planning to 
take is properly weighed against the risk 
and severity of possible adverse 
impacts. In accordance with the intent 
and the guidance contained in the 
Commission's Statement of Interim 
Policy, the NRC staff will initiate 
treatments of accident considerations in 
its ongoing NEPA reviews of nuclear 
power plants, i.e., for any proceeding at 
a licensing stage where e Final 
Environmental Impact Statement has 
not yet been issued. In addition, all 
Environmental Reports submitted by 
applicants for construction permits and 
for opera ting licenses on or after July 1, 
1980, should also include a discussion of 
the environmental risks associated with 
accidents that follows this interim 
guidance. 

Although the Commission's Statement 
of Interim Policy addresses accidents at 
nuclear power plants, the general 
principles and objectives enunciated in 
the Interim Statement and quoted in part 
in this preamble are readily applicable 
to and equally appropriate for other 
types of NRC licensing and regulatory 
actions for which the NRC staff has 
determined to prepare an environmental 
impact statement. (See I 51.20(b), which 
decribes types of actions, in addition to 
actions relating to nuclear power 
reactors, for which environmental 
impact statements will be prepared.) ln 
considering the em·;ronmental risks 
attributable to accidents. which might 
occur in connection with these types of 
NRC licensing and regulatory actions, 
the NRC staff will follow the principles 
in the Statement of Interim Policy as a 
matter of general guidance. 

On Mdrr:h 25. 1980. the staff of thP. 
Cour.cil on Environmental Quality 
submitted a copy of the Environmental 
Law lnstitute's report entitled "NRC's 
Environmental Analysis of Nuclear 
Accidents: ls It Adequate?" dated 

February 4, 1980, and a copy of a letter 
dated March 20, 1980, from CEQ 
Chairman Gus Speth to NRC Chairman 
John Ahearne for NRC consideration as 
a Council comment on the Commission's 
proposed revision of 10 CFR Part 51 as 
published in the Federal Register on 
March 3, 1980. Both the letter and the 
report were highly critical of NRC's past 
practices with respect to the 
environmental analysis of possible 
nuclear accidents under NEPA.. The 
CEQ letter characterized NRC treatment 
of potential accidents and their 
cnviror,:nental impacts in environmental 
impac;t statements as " • • • largely 
perfunctory, remarkably standardized, 
and uninformative to the public; • • • " 
despite "the broad diversity of size, 
design, and location of the nuclear 
reactors licensed by the Commission 
over tl.e years, • • • ." Noting that the 
typical NRC environmental impact 
statement "does not consider or analyze 
the possibility of a major accident even 
though it is these 'Class 9' accidents 
which have ihe potential for greatest 
environmental harm and which have.led 
to the greatest public concern • • ·:· 
CEQ identified the policy contained in 
the proposed Annex to Appendix D of 
10 CFR Part 50 as published for 
comment in December 1971 as the 
culprit primarily responsible for the 
problem. 

In its Statement of Interim Policy, the 
Commission has formally withdrawn the 
proposed Annex to Appendix D of 10 
CFR Part 50 and stated that as of June 
13, 1980, the effective date of the 
Statement of Policy, the Annex shall not 
be used by applicants or by the NRC 
staff. The reasons given for the 
withdrawal. which reflect many of the 
concerns voiced by CEQ, are: 

1. The Annex proscribes consideration of 
the kinds of accidents (Class 9) that, 
according to the Reactor Safety Study, 
dominate the accident risk. 

2. The definition of Class 9 accidents in the 
Annex is not sufficiently precise to warrant 
its further use In Commission policy. rules. 
and regulations, nor as a decision criterion in 
agency practice. 

3. The Annex's prescription of assumptions 
to be used in the analysis of the 
environmental consequences of accidents 
does not contribute to objective 
consideration. 

4. The Annex does not give adequate 
consideration to the detailed treatment of 
measures taken to prevent and to mitigate the 
consequences of accidents in the safety 
review of each applica lion. 

In order to make doubly clear that 
Class 9 accidents would now be 
considered in environmental impact 
statements, the Commission stated: 

• • • Environmental Impact Statements 
shall include considerations of the site
specific environmental impacts attributable 
to accident sequences that lead to releases of 
radiation end/or radioactive materials. 
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including sequences that can result in 
inadequate cooling of reactor fuel and to 
melting of the reactor core [Class 9 
accidents]. In this regard,.allention shall be 
given both to the· probability of occurrence of 
such releases and to the environmental 
consequ_ences of such releases • • • 

The Commission also indicated that 
under the new interm policy, the 
treatment of accident considerations 
"will take into account significant site
and plant-specific features, [and] will . 
result in more detailed discussions of 
accident risks than in previous 
environmental statements, particularly 
for those related to conventional light 
water plants pt land-based sites." 

In its letter of March 20, 1980, CEQ 
stated: 

We also encourage the Commission to 
consider preparing supplemental accident 
analyses for plants currently licensed for 
opera lion, particularly for those located near 
high population centers and those with 
unique features suggesting higher risk • • • 

The following excerpts from the 
Commission's Statement of Interim 
Policy· are relevant to this concern: 

It is the intent of the Commission in issuing 
this Statement of Interim Policy that the staff 
will initiate treatments of accident 
considerations, in accordance with the 
foregoing guidance, in its ongoing NEPA 
reviews, i.e., for any proceeding al a licensing 
stage where·a Final Environmental Impact 
Statement has not yet been issued • • • it is 
also the intent of the Commission that the 
staff take steps to identify additional cases 
that might warrant early consideration of 
either additional features or other actiond 
which would prevent or mitigate the 
consequences .of serious accidents. Cases for 
such consideration ere those for which a 
Final Environmental Statement has already 
been issued at the Construction Permit stage 
but for which the Operating License review 
stage has not yet been reached. In carrying 
out this directive. the· staff should consider 
relevant site features, including population 
density, associated with accident risk in 
comparison to such features at presently 
operating plants. Staff should also consider 
the likelihood that substantive changes in 
plant design features which may compensate 
further for adverse site features may be more 
easily incorporated in plants when 
construction has not yet progressed very far. 

In addition to C::EQ, eight other 
commenters expressed views on the 
provisions of 40 CFR 1502.22(b] relating 
to worst case analysis. Three 
commenters, the States of Georgia and 
Illinois and the County of Suffolk, New 

. York. exp_ressed broad support for the 
CEQ position. As the previous 
discussion illustrates, the Commission. 
in its Statement of Interim Policy on 
Nuclear Power Plant Accident 
Considerations, has responded 
affirmatively to these·concerns. 

Five commenters, relying on existing 
case Jaw holding that an environmental 
impact statement need not discuss 

-remote and highly speculative 

consequences or events whose 
occurrence is extremely improbable, and 
that the consideration to be given to 
environmental risks incident to 
reasonable alternative courses of action 
is subject to a rule of reason, expressed 
the view that the provisions of the CEQ 
regulations relating to worst case 
analysis (40 CFR 1502.22(b]J are not 
mandated by the statutory provisions of 
the National Environmental Policy Act 
of 1969, as amended. One of these 
commenters expressed the view that the 
... • • future treatment of Class 9 
accidents in environmental impact 
statements is a complicated question 
that, in our opinion, requires more 
detailed consideration than is possible 
in the present notice-and-comment 
rulemaking." The Commission's action 
of June 13, 1980 promulgating policy 
guidance on the treatment to be 
accorded accidents in environmental 
impact statements and inviting 
comments thereon responds directly to 
this concern. 

Major Federal Action 

4. 40 CFR 1508.18. This section defines 
"Major Federal action" to include, inter 
alia, "the circumstance where the 
responsible officials fail to act and that 
failure to act is reviewable by courts or 
administrative tribunals under the 
Administrative Procedure Act or other 
applicable law as agency action." In 
inviting comments and suggestions on 
this section, the Commission specifically 
noted that l 1508.18 does not appear to 
address the question whether an · 
environmental assessment or 
environmental impact statement is 
required when the Commission denies a 
petition for rulemaking under 10 CFR 
2.802; 

Six commenters expressed views on 
§ 1508:18. two supporting and one 
opposing the definition, with the 
remainder offering general comments of 
an explanatory nature. ln its preliminary 
comments, CEQ encouraged the 
Commission to adhere to the definition 
of "major federal action" set forth in 
§ 1508.18, noting that in some cases, a 
denial of a petition for rulemaking 
involves consideration of certain generic 
issues which warrant NEPA review. 

Although § 1508.18 classifies 
reviewable failures to act as actions. 
§ 1508.18 does not classify every action 
of this type,as a major Federal action 
requiring prP.paration of an 
environmental impact statement. 
Similarly, although denials of petitions 
for rulemaking fall within this broad 
class of Federal actions. not all denials 
of rulemaking petitions are major 
Federal actions for which an 
environmental impact statement must be 
prepared. Since it is not possible to 
forecast with any degree of certainty the 
entire range of situations in which 

environmental review would be 
appropriate, the Commission has 
decided, after careful review of the 
pertinent statutes and case law, that 
with respect to denials of peti lions for 
rulemaking, the Commission accepts the 
CEQ definition, and thus does not 
categorically exclude denials of 
petitions for rulemaking from 
environmental review. 

In reaching this conclusion, the 
Commission recognized that there may. 
in fact, be situations, such as those 
presented by petitions which address 
substantive matters on which the 
Commission does not have an existing 
policy, where the denial of a petition for 
rulemaking constitutes a major Federal 
action warranting scrutiny under,NEPA. 
In such cases, which are expected to .be 
few in number, the Commission fully 
intends to undertake the requisite 
environmental analysis to determine 
whether to prepare an environmental 
impact statement. On the other hand, it 
appears that there are certain situations 
where the action of the Commission in 
denying a petition for rulemaking need 
not be subject to environmental review. 
Where, for instance, the action of the 
agency in denying the petition is not 
reviewable in either an administrative 
or judicial tribunal, 40 CFR 1508.18 
clearly excludes such action from the 
definition of "major federal action." 
Likewise, where the petition relates to a 
section of the regula lions categorically 
excluded from NEPA analysis (see 
§ 51.22(c) (1), (2) and (3)), the action of 
the agency in denying such a petition 
need not be subjected to scrutiny under 
NEPA. And finally, where the petition 
raises an issue or issues considered and 
resolved by the Commission in some 
earlier action, the Commission need not 
retrace its earlier steps and prepare 
another environmental impact statement 
or environmental assessment prior to 
denying the petition. In this later 
situation, the Commission, in denying 
such a petition for rulemaking, is merely 
reaffirming its previous policy decision. 
Accordingly, there is no requirement 
that an environmental impact statement 
or environmental assessment be 
prepared. These examples-the list is by 
no means exhaustive-illustrate some of 
the situations where the action'of the 
Commission in denying a petition for 
rulemaking does not fall within the 
ambit of NEPA. 

Response to Comments on and Changes 
to Specific Provisions of the Proposed 
Rule 

Although the ba~ic structure of 
revised Part 51 is essentially the same 
as that of the proposed rule, some 
provisions of the proposed rule have 
been revised. In addition, certain minor 
editorial and clarifying changes have 
been made. The principal differences 
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between the propo1;ed revision of Part 51 
as published for comment on March 3, 
1980 and the text of Part 51 as adopted 
and promulgated b:y the Commission in 
final form are identified and discussed 
below in the order in which they appear 
in the regulation. 

Several commenters noted that the 
proposed regulations failed to specify 
how the Commission's responsibilities 
under other environmental laws, such 
as, for example, the National Historic 
Preservation Act o:f 1966, the Wild and 
Scenic Rivers Act. the Endangered 
Species Act of 197,1 and the Coastal 
Zone Management Act of 1972, would be 
accommodated. As, explained in the 
preamble to the proposed rule, new 
subparts will be added to Part 51 as 
necessary to incorporate any additional 
regulations which may be required to 
implement provisions of other 
environmental laws. To the extent 
practicable, the Com:nission intends 
that its responsibilities under other 
environmental laws be coordinated with 
its NEPA procedures. 

Section 51.10 Purpose and scope of . 
subpart; Application of regulations of 
Council on Environmental Quality. 

The first paragra1ph of§ 51.lO(b) of the 
proposed rule which identified certain 
provisions of the C:EQ regulations to 
which the Commission intended to 
devote further study has been revised. 
The revision affim1atively recognizes 
the Commission's 1continuing obligation 
to conduct its domestic licensing and 
related regulatory functions in a manner 
which is both receptive to 
environmental concerns and consistent 
with the Commission's responsibility as 
an independent regulatory agency for 
protecting the radiological health and 
safety of the publi1:. No change has been 
made in those provisions of§ 51.lO(bJ 
which reserve the Commission's right to 
act independently (see fi 51.lO(b) (1), (2) 
and (3) which relate respectively to the 
examination of future interpretations or 
changes in 'the CEQ regula lions, the 
preparation of independent 
environmental impact statements and 
the right to make fiinal decisions.) 

Three commente1rs suggested that the 
proposed rule be r1evised to provide 
more specific guidance on the 
limitations imposed on NRC's 
environmental rev:iew authority by 
section 511(c)(2) of the Federal Water 
Pollution Control Act. Several sections 
have been added to revised Part 51 to 
clarify NRC's licensing and NEPA 
responsibilities with respect to water 
quality. 

The Commission has amended 
§ 51.lO(c) to reflecll the conclusion of the 
Atomic Safety and Licensing Appeal 
Board 12 that Federal responsibility for 

"Tennessee Valley Authority [Yellow Creek 
Nuclear Plant. Units 1 and 2] ALAB-515. 8 NRC 702, 

regulating nonradiological pollutant 
discharges into aquatic bodies rests 
with the Environmental Protection 
Agency. 

Consistent with the Appeal Board 
decisions, the Commission has also 
amended § 51.22(c) to exclude from the 
NEPA process as a categorical exclusion 
amendments to permits and licenses 
deleting from those permits and licensP~ 
nny limiting conditions of operation or 
monitoring requirements based on or 
applicable to any matter subject to the 
provisions of the Federal Water 
Pollution Control Act (Category 17). The 
NRC will rely on agencies with authority 
under the Federal Water Pollution 
Control Act to determine the need for 
and, accordingly, to impose 
requirements for any mitigative actions 
necessary to protect the aquatic segmen! 
of the environment from the impacts of 
nonradiological pollutant discharges 
resulting from station construction and 
operation. Further, NRC will rely on 
those agencies to prescribe monitoring 
as necessary to document actual effects 
of station operation. 

One caveat deserves mention. The 
Commission does not intend these 
revisions to 10 CFR Part 51 to be 
interpreted to mean that NRC no longer 
has any operational responsibility with 
respect to the aquatic environment. In 
connection with its independent -
responsibilities under other statutes. the 
NRC may indeed be required to consider 
matters relating to the aquatic 
De-cember 27. 1978: Carolina Power and light 
Compan}· [H. B. Robinson, Unit No. 2] ALAB--569. 10 
NRC 557. October 31. 1979. _ 

• • • Suffice it to recall that in Yellow Creek, 
after an exhaustive analysis of the Water Act's 
legislative history [8 NRC at 700-12). we explained 
that it provided the following lessons [id. at 712-13]: 

'The first is that the spread of FPderal 
responsibility for water quality standards and 
pollution control among the various licensing 
agenciee, which resulted from the reading given 
NEPA by the Calvert Cliffs court, has been 
curtailed. That responsibility is shifted to EPA as its 
exclusive province. The second is that the mandate 
to acquire ·expertise' in developing, setting, and 
enforcing effluent limitations and water quality 
standards is also given to EPA; federal licensing 
agencies are to rely on that agency when such 
matters are involved and not develop duplicate 
expertise on their own. Third. those agencies are not 
to 'oecond-guess' EPA by undertaking independent 
analyses and setting their own standards in this 
area. And, finally. given the pointed Congressional 
comments cited. NRC, as statutory successor to the 
AEC, is unmistakably bound by those strictures. 

"'To be sure. in deciding whether to license 
specific projects, each agency must continue to 
weigh any reoulting degradation of water quality in 
Its NEPA coat-benefit balance. Section 511[c][2] 
doea not change thio obligation. Rather, iln 
lntendment le to limit tho•e agenciea· NEPA roles lo 
that balancing, leaving the nubotantive regulation of 
water pollution in EPA"e hendo." 

On the baaia of thin analyala. we held oquarely 
"that NRC may not undercut EPA by undertaking Ila 
own enelysen and reaching ita own conclusiono on 
water quality isouea already decided by EPA."" 8 
NRC at 715' ' '. 

• • • events teach that the ataff end Boards can 
best expend their limited reeourceo by 
concentrating on those queelions which only_ thi~ 
Commiuion can handle, rather then by duphcellng 

environment. Under the provisions of 
the Endangered Species Act of 1973. for 
example, the NRC is obliged to co~sider 
listed species and endangered habitats; 
many of which are ass9ciated with the 
aquatic environment. 

The Commission is not unmindful of 
the fact that under certain provisions of 
the Federal Water Pollution Control Act. 
such as sections 401(a)[2) and 401(d), ' 
NRC licenses, like licenses issued by 
other Federal agencies. are subject to 
conditions deemed imposed by the ' 
Federal Water Pollution Control Act as 
a matter of law. In order to accord · 
explicit recognition to these sta.tutory 
requirements and at the same lime to 
obviate the need to undertake a series of 
time-consuming actions to amend 
specific licenses to incorporate _ 
conditions imposed by statute which 
may be subject to frequent change by 
certifying States. the Commission is -
amending § 50.54 of its regulations to 
make clear that NRC licenses issued 
under 10 CFR Part 50 are subject to all 
conditions deemed imposed by the 
Federal Water Pollutio11 Control Act a,~ 
a matter of law, whether or not those , 
conditions are stated in the license. · · . 

Although the Commission is precluded 
from including in facility permits and 
licenses any conditions of its own . 
relating to nonradiological discharges of 
pollutants to receiving waters_. i_t _does 
have an independent respons1b1ltty · 
under NEPA to factor all significant 
impacts into its overall cost-benefit · 
balance and to consider alternative_s to 
the proposed action which are availabl_e 
for red.ucing adverse effects. These . 
impacts include any degradation of 
water quality which may exist even 

the efforts of a sister agency in a,field peculi;irl)· 
within that agency's competence .. This is fully 
consistent with statutory.mandates. for.Congress ., 
stressed in the amended_ Water Act that il was tu h~_ 
implemented in a way that would avoid ··needl,,s,. 
duplication."" 

"33 U.S.C. 1251[f), which reads as follows: It 1s 
the national policy that to the maximum extent · 
possible the procedures utilized for implementing 
this Act shall encourage the drastic minimization uJ 
paperwork and interagency decision procedures. · 
and the best use of available manpower and funds. 
10 an to prevent needlP.ss duplication end 
unnecessary delays at ell levels of government. 

In sum, Congress hes designated EPA _the F~dcr.il 
guardian of the quality of the nation·, waters. _That 
agency'e decisione may tum out to be wro~g ln . 
particular cases. But the remedy-as the·Ucensmg 
Board properly appreciated-is n~t for u1 to 
1ubelitute our judgment for EPA'a. We ere bound to 
talie EPA's considered decision• at face value. and_ 
aimply to factor them Into our cost-benefit balance. 
The Board below acted correctly In doing so. ' · 
ALAS---569, 10 NRC 557 et 660-562. 

In ALAB-515 (8 NRC 702 al 714], the Appeal 
Board otated that "'we read that interegency 
agreement [the NRC-EPA Second Memorandum of_ 
Understanding) ea adopting the position we do 
here." The Board also ateted: "'We think the NRC 
Policy Statement means exactly whet it says. in 
committing this agency [NRC] not to impose 
different monitoring requirements where EPA has 
acted. That reeding ia consistent with the legislath e 
hiotory of the Water Act: to allow inconsistnet 
requirements would not be ... 
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though water quality permits and. 
certifications issued pursuant to the 
FWPCA have been fully complied with. 
In making tliat Qalarice .. as discussed in 
two NRC decisions,." the NRc· may 
accept and use withoui independent 
inquiry the determinations made by EPA 
or the P.ermitting authority concerning 
the magnitude ofthe aquatic '. 
environmental impacts. In order to 
satisfy its NEPA obligatfrms and 
complete the overall cosi-benefil' 
balance in those instances where no 
assessment of aquatic impacts is . 
availatile, the NRC must determine the 
magnitude of the potential aquatic 
impacts. The NRC µ,ay either do this on . 
its own or in conjunction with the 
permitting authority and other agencies 
having relevant expertise. The NRC 
recogni.zes. however, that in carrying out 
these NEPA responsibilities, it has no 
authority to rely on limitations or 
monitoring requirements which are 
different from those imposed by EPA or· 
the permitting authoriiy pursuant to t~e 
Federal Water Pollution Control Act. 

The·commission views its 
responsibillties under NEPA as . 
including the responsibility for keeping 
informed of the environmental effects of 
its licensing actions. For effects 
involving degradation of the aquatic 
environment, the reporting·requirements . 
of NPDES permits. issued pursuant to the 
Federal Water Pollution Control Act will 
be generally relied upon to alert the 
NRC to potential problems. In addition. 
the Commission will continue its 
practice of including conditions in its 
licenses to assure that it is kept 
knowledgeable about other . 
environmental matt~rs involving.its 
licensees.· This· practice is consistent 
with the CEQ regulations'which obligate 
agencies to adopt monitoring and · · 
enforcement programs where 
appropriate (40 CFR 1505.2(c)J. The CEQ 
regulations.also provide that the lead 
agency shall ... • • include appropriate 
conditions in grants, permits or other 
approvals" (40 CFR 1505.3(a)), and 
provide mitigation and monitoring 
information to cooperating' agencies and 
the public upon request (40 CFR 1505.3 
(c) and (d)). . · · · 

·Jn the opinion c:if the Commis~ion, this 
well-established practice should be 
appropriately reflected in the · 
regulations. Accordingly, the 
Commission is amending Part 50. of this 
chapter to ·adf;i a ne'Y I 50.36b which 
provides that each operating license for 
a utilization or production facility may 
include environmental conditions; These 
environmental conditions may include 

"Public Service Company of New Hampshire 
(SeRbroak !!talion, Unita 1 end.2). ALAB-366. 5 J:o;RC' 
311. 4&-58 (1977), effinned CLl-77-8, 5 NRC 503, 508-
00 (1!177): see also CU-76-1, 7 NRC 1, 24-26 (1978}: 
Cr,ro/ina Power fo' Light Ca. (H. B. Robinnon. Unil 
No. 21. AI.AB-569. TO NRC 557, 560-563 (1979). 

procedures for reporting and keeping 
records of environmental data, and 
conditions and monitoring requirements 
for the protection o.f the non-aquatic 
environment. They will be drafted in a 
manner which recognizes. that the 
regulation of.nonradiological pollutant 
discharges to aquatic bodies.lies with. 
the appropriate NPDES permitting . . .. 
agency. ~vironmenfal conditions wiU 
be derived from information contained 
in the applicant's environmental report· 
as analyzed and evaluated in the NRC 
record ,c;>f decision. The Commission may 
also include additional environmental · 
conditions as appropriate. A conforming 
amendment has been made to § 51.50. 

Section 51.lO(d), which relates-to 
enforcement actions. has been revised 
to make clear that section 102(2) of . 
NEPA does not apply to·denials of 
requests for 11ction submitted pursuant 
to 10 CFR 2.206. (See 40 CFR1508.18(a).J · 

Section 51.12 Application of subpart to·· 
ongoing enrironmental work 

Several commenters requ~sted 
additional guidance on the extent, to 
which the revised regulations would 
apply to ongoing environmental work .. 
and identified c_ertain ambiguities in the 
text of § 51.12 of the, proposed -
regulations. in order to av'oid undue 
delays in .the review of applications for 
construction permits and operating 
licenses for nuclear power plants. one 
commenter suggested th11t the revii,ed 
regulations not be made applicable to 
en\iironmental reports completed within 
180 days after the effective date of the 
revised regulations or to environmental 
impact statements .completed within 90 
days after that effective date. Although 
the Commission has decided not to 
adopt this particular suggestion, it· 
recogni2es that practical problems are 
likely to. arise whiie the new regula lions 
are being phased in and the necessary . 
adjustments are being m11de in the ·· 
conduct c:if NRC's environmental 
activities to accommodate the new 
procedures . .Sections 51.12 (a) and (b) 

, have been revised to reflect these 
concerns. 

In adopting revised f>art 51 in final 
form, the Commission directed that the 
revised regulations not go into effect 
until the information collection 
requirements have been approved by 
the Office of Management· and Budget 
(0MB) or 75 days after the date of 
publicafion in the Federal Regisier, . 
whichever is later. This grace period 
should enable applicants. the NRC staff 
and any other interested persons, to 
make a more orderly transition from the 
old to the n.ew procedures. A riew . 
§ 51.17 has beeen added and reserved 
for 0MB approval. 

Consistent with the intent of the CEQ 
regulations, the Commission does not 
intend revised Part 51 to be applied to 

ongoing environmental activities in a _ 
manner which will require wmpleted: : · 
environmental work or comr,leted 
portions of environmental _work t~ be· .•. ~ 
redone solely by reason of the adoption ·, 
and promulgation of these revised .. :.-.:,,. 
procedures. Instead, the Commission : . _,; , 
expects the revised regulations· to be, .: : 
applied to ongoing environmental-work--.· 
to the extent·practicable and in 
accordance with a rule of reason. The 
extent to which the provisions of .the : ' 
revised regulations are applicable to .. '·
environmental work in .progress will · . ·. 
depend in each case on how far and : : · 
how satisfactorily that work has. '.. _ 
progressed; For example. if work cin a·,: 
draft or final environmental impact· _ 
statement is nearing completion on the '' 
date the revised regulations become···. . 
effective, the Commission would liot 
expect the staff to initiate a scoping 
process. On the other hand, the : · .:. 
Commission wold not.dissuade the staff 
from initialing a scoping process, 'even· 
though the time established in the ·· 
revised reguations for the initiatiori'of 
scoping had passed, if the ongoing 
environmental work was at a stage 
where scoping might still be useful. 

At the present time, the Cmiurtission 
has pending before it a·numl:!et of 
applications for licenses to operate 
nuclear power reactors which are in 
various stages of environmental 'and 
safety review: In each case, the clraft 
environmental impact statement for tlie :. 
construction permit for the.-facility w'as ·. 
filed with the Environmental Protection 
Agency prior to July 30, 1979, the , . 
effective date of the CEQ. regulations. Ih 
the majprity of these cases, however, the 
draft environmental impact statement .. 
for the operating license has ehher not 
been filed or was filed on or after th~t' 
date. The Commission does not intend 
revised P.art 51 to be applied iri such !l 
way ihat environmental work relatfhg.to 
the issuance of operating l.icenses for 
these facilities will be considered .to be 
exempt fi:om the provisions of revised 
Part 51 simply because the draft . . . 
environmental impact statements i:Jn the 
construction permits for these facilities ' 
were filed with EPA prior kl the 
effective date of the CEQ regulations. -

In accordance with § 51.12(b] of the 
revised regulations, the new procedures 
will be fully applicable to all 
environmental reports filed by . 
applicants on or after the effective date 
ofrevised Part 51, and to.all 
environ1I1ental. work undertaken by the 
NRC staff following a determination by 
the staff pursuant to I 51.25 tq prepare 
an environmental impact statement or ·, 
an environmental assessment, if the 
determiµ.ation was made on or after the 
effective date of revised Part 51. 

The Commission's primary concern, · 
under both the old and the revised . 
versions.of Part 51.-is to.satisfy its NEPA 
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obligations in an environmentally 
responsible manner. To this end, § 51.41 
of revised Part 51, like § 51.5(c)(3) of the 
Commission's former regulations, 
authorizes the Commission to require 
applicants to furnish additional 
environmental infol'lination whenever 
such information ma1y-be needed. One 
cannot automatically conclude that 
because an environmental-report has 
been·filed or an env:ironmental 
assessment or environmental impact 
statement has been completed, that no 
more environmental data or analysis 
will be requir.ed. Imispective of the 
procedures which may or°may not have 
been followed, completed environmental 
reports,:assessment1i or impact. 
statements which may have been found 
to be deficient will, of necessity, have to 
be supplemented or redone. By the same 
token,,it should not 'be necessary to redo 
environmental reports, assessments, 
impact statements or other 
environmental work of high.quality 
solely because of th1a adoption of these. 
revised procedures. 

Section 5i.13 Eme1"gencies. 
Section.51.13 has lbeen revised to 

make clear that in taking actions subject 
to this section the C1Jmmission will 
consult With the Council on · 
Environmental Quality about 
appropriate alternative NEPA 
arrangements 'as soon as feasibie. 
Insofar as practicable, the Cominission 
will endeavor to consult with the 
Council on Environmental Quality 
before taking the action. Since § 51.13 
applies to emergency circumstances in 
which the need for prompt action may 
make prior consultaltion impractical, it is 
the Commission's intent that the 

· provision requiring that "the · 
Commission will consult with the 
Council es soon as foasible" be .. 
understood to includle consultation with 
CEQ which occurs after the Comm.ission 
has taken the emerg,ency action. The 
emergency circumstances to which 
I 51.13 applies include situations in 
which the hazards of radiation are likely 
to become more sev1!re unless ·· 
immediate mitigatiVI! or remedial 
actions are taken. 

Section 51.15 Time schedules. 

Section 51.15 has been revised to 
reflect more acciirat1aly the respective 
responsibilities of the NRC staff, the 
licensing and appeal boards and the 
Commission for the 1~onduct of licensing 
proceedings. The re\'i&ion is consistent 
with the views exprussed by the Atomic 
Safety and Licensi~: Appeal Board in 
ALAB-489, In the M1Jtter of Offshore 
Power Systems (Flouting Nuclear Power 
Plants) 8 NRC 194 at 201-208 (1978) that, 
absent Commission direction to the 
contrary, the licensing boards do not 
have the authority tc1 control the NRC · 
Staff's independent NEPA review or to 

dictate the schedule for completion of 
that review. 14 

Secfjon 51.16 Proprietary i11formativn. 

A new § 51.16.has been added to 
make dear that any proprietary 
information. whether submitted by 
applicants, petitioners for rulemaking, 
commenters, or other perso·ns subject to 
the provisions of subpart A of revised 
Part 51, will be handled in accordance 
with established Commission 
procedures as specified in 10 CFR 2.790. 
Although the Commission believes that 
it will seldom be.necessary to consider 
proprietary information in the review 
and evaluation of environmental 
matters, §·51.16 has been added so that 
the requisite procedures will be in place 
should the need arise. 

Sectio11s 51.20 and 51.21 Criteria for 
and identification of licensing and 
regulatory actions requiring · 
environmental impact statements and 
environmental assessments. 

Several commenters took issue with 
the types of actions identified by the 
Commission as requiring either 
environmental impact statements or 
environmental assessments. One·major 
concern was that actions which were 
perceived as having a significant 
environmental impact might not be 
accorded adequate environmental 
review. Another concern was that the 
reference in § 5lfZO(a)(2) to the 
Commission's discretionary authority to 

"ALAB-489, the Appeal Board was asked to 
coneider the que•tion "(1) may the Board fix a 
deadline by which the staff must prepare and file It• 
environmental impact statement?" The Appeal 
Board answered thi• que,tion with "a qualified yes: . 
The Liceneing Board may direct the otaff to publish 
its environmental documents by specific dates if, 
after affording the.partie11-including the staff- · 
opportunity to be heard on the matter, it finds that 
no further delay ia justified. In the present case. 
however, the decision to fix a firm date for filing th,, 
documents demanded does not rest on any such 
finding." (8 NRC 194 at 208.) The Appeal Board 
explained these qualifications more fully in the 
following excerpt from the opinion: 

"One thing the Board may do is ascertain why the 
staff document ifr'question has not been · 
forthcoming. Certainly if it ia to conduct the hearinR 
in accordance with responsibilities assigned to it, 
the Board must at a minimum be entitled to look 
behind the staffs explanation for delay in 
submitting the environmental statement. If the staff 
can provide adequate asaurence that It iii acting es 
quickly and reasonably aa the circumstances 
permit-and we emphasize the word reasonably
then the Board can ask no more and should 
reschedule the filing date accordingly. 

"Where the Board finds. however. that the staff 
cannot demonstrate a reasonable cause for its 
delay, the Boarii°may ieaue a ruling (with · 
appropriate findings supported by the record) noting 
the-staffs unjustified failure to meet a publication 
schedule. It may then either proceed to hear other 
matters or, if there be none, suspend the proceeding 
until the staff filen the necessary documents, In · 
either situation the Board, on its own motion or on 
that of one of the parties, mey refer the ruling lo us. 
See 10 CFR Z.730(f). We would hear such referrals 
expeditiously; and, were we to agree with the 
Board, we would certify tlie matter to the 
Commission. Its authority to rectify the situation is 
undoubted." (B NRC 194 at Z07, footnotes omitted.) 

prepare environmental impact 
statements was ambiguous and 
unnecessary. The Commission has given 
careful ·consideration to these cominent~ 
and has looked closely at § § 51.20 and 
51.21 to determine what. if any. changes· 
might be made to alleviate thes~ 
concerns. 

At the outset, the Commission wishes 
to make clear that 1t fully accepts i.ts . 
responsibilities under NEPA for the 
preparation and issuance of · 
environmental impact statements on all 
major Commission actions·which · · 
significantly affect the quality of the 
human environment. The Commission 
also recognizes that it has a continuing 
obligation to conduct its licensing and 
related regulatory functions in an 
environmentally responsible manner: In 
preparing these revised regulations. the 
Commission has tried to structure its 
NEPA process .to assure that these 
responsibilities will be effectively 
carried out. 

Within the broad spectrum of 
Commission actions subject to subpart 
A of revised Part si; only those· types of 
actions which have beeri· determined by 
rule to be categorical exclusions are . 
excluded from' the NEPA process. The 
remaining types.of actions are subject to 
NEPA review, requiring either an 
enviornmental impact statement or an 
environmental assessment leading in 
turn to a finding of no significant impact· 
or to a decision to prepare an 
enviornmental impact statement. .Under 
this scheme, an environmental · 
assessment need not be made if the 
Commission has already decided to 
prepare an environmental impact 
statement. This two-step process 
(preparation of an environmental 
assessment followed by preparation of 
an environmental impact statement) 
need only be followed when it is unclear 
at the outset whether preparation of an · 
environmental impact statement for the 
action in question is justified. 

This general scheme fs reflected in 
§ § 51.20, 51.21 and 51.22 of the . 
Commission's regulations which specify 
the criteria for determining which types 
of actions require environmental impact 
statements, or environmental 
assessments, or which qualify as 
categorical exclusions. Section 51.21. 
which relates to environmental 
assessments, provides that 
environmental assessments are to be 
prepared for all licensing and regulatory 
actions except those covered by 
categorical exclusions or those for 
which environmental impact statements 
are being written. 

Section 51.20(a) of the Commission's 
regulations provides that an 
environmental impact statement will be 
prepared whenever a proposed, 
Commission action is determined to be a 
major Federal action significantly 
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affecting the quality of human 
environment. Section 51.20(a) and 
(bl(13) also provides that the 
Commission may prepare an 
environmental impact statement in 
connection with other types of proposed 
actions (e.g., actions normally eligible 
for categorical exclusion or actions for 
which a finding of no significant impact 
would normally be prepared), when the 
Commission determines, in the exercise 
of its discretion, that it is advisable to 
do so. It is not possible to predict how 
often or under what circumstances the 
Commission might wish to exercise this 
discretion. However. there are likely to 
be al least a few occasions on which 
actions, which in normal circumstances 
might qualify for a categorical exclusion 

. or only result in a finding of no 
significant impact following the 
completion of an environmental 
assessment. would, because of unique. 
unusual or controversial circumstances. 
require extensive environmental review. 
In order to make clear that its NEPA 

· responsibilities will be fully honored in 
connection with these actions, the 
Commission has retained § 51.20(a)(2) in 
the text of the regula lions. 

· Complementary provisions have been 
. included in § § 51.21 and 51.22(b), 

Section 5l.20(b) of revised Part 51 lists 
the principal types of actions which 
require environmental impact 
statements. Although the list is intended 
to be reasonably complete, it is not 
exclusive in the sense that 
environmental impact statements are to 
be prepared on the actions listed and no 

··others. Actions wh_ich have been subject 
to an environmental assessment or · 
which appear to be eligible for a 
categorical exclusion but involve 
unique, unusual or controversial 
environmenfal concerns may also 

··require environmental impact 
statements. 

The types of actions subject to § 51.21 
cover a wide spectrum. Although 
§ 51.21(b) of the proposed rule listed . 
some of the more representative types of 
actions likely to be found in this class, 
the ·commission has decided, after 
considering the comments, that, instead 
of trying to refine the descriptions of the 
actions listed or to prepare a more 
comprehensive list, the better approach 
would be to define the boundaries of the 
class. thus making clear to all concerned 
that preparation of an environmental 
assessment would be required for all 
licensing and regulatory actions subject 
to subpart A of 10 CFR Part 51 except 
those requiring an environment.al impact 
statement or those eligible for 
categorical exclusion. 
Sections 51.26-51.29 Scoping. 

Comments on the provisions of the 
regulations implementing the scoping 

process ran the gamut from general 
approval to opposing concerns that the 
regulations are overly structured or that 
more detailed scoping procedures 
should be provided. Except for a few 
minor revisions needed to conform the 
scoping procedure more closely to NRC 
licensing practices. the Commission has 
decided. after careful consideration of 
these comments, to promulgate these 
sections of the regulations as originally 
proposed. Until the NRC has obtained 
more experience in the conduct of thl' 
scoping process, it is difficult to judge 
whether the scoping procedures 
contained in the regulations are overly 
formalized or insufficiently detailed. In 
the opinion of the Co.mmission, any 
additional changes in the regulations at 
this time would be premature . 

The Commission is satisfied that its 
scoping procedures as promulgated 
comply with CEQ's requirements. 
Sections 51.26-51.29 of the revised 
regulations closely track those ·sections 
of the CEQ regulations which relate tu 
the scoping process, specifically 40 CFR 
1501.l(d). 1501.4(d], l501.7 and 1508.22. 

The scoping process provided in 
subpart A of revised Part 51 is intended 
to be informal in nature. Consistent with 
this approach, the regulations permit but 
do not require t~at a public scoping. 
meeting be held. In accordance with 
§ 51.26(b), the decision to call a public 
scoping meeting in any given instance is 
at the discretion of the NRC staff. If the 
NRC staff determines that there is no 
need to hold a public scoping meeting. 
participation in the scoping process may 
be limited to the submission of written 
comments. 

Section 51.28(a) (§ 51.29(a) of the 
proposed regulations) identifies six 
class.es of persons who must be invited 
to particfpate in the scoping process. 
Section 51.2B(b) provides that the NRC 
staff, at its discretion, may also invite 
other persons as appropriate. 
Participants take part in the scoping 
process by invitation and their role is 
merely advisory. Decisions respecting 
the scope of an environmental impact 
statement are the sole responsibility of 
the NRC. Section 51.28(c) specifically 
states that "[p ]articipation in the 
scoping process for an environmental 
impact statement does not entitle the 
participant to become a party to the 
proceeding to which the environmental 
impact statement relates. Participation 
in an adjudicatory proceeding is 
governed by the procedures in 10 CFR 
2.714 and 2.715. Participation in a 
rulemaking proceeding in which the 
Commission has decided to have a 
hearing is governed by the provisions in 
the notice of hearing." 

The objectives of the scoping process. 
which only applies to environmental 
impact statements, are set out in detail 
in § 51.29 of the revised regulations. The 

principal purpose of that process is to 
define tpe proposed action which is the 
subject of the environmental impact 
statement. determine the scope of the 
statement and identify those issues 
which are to be analyzed in depth and 
those which can be eliminated from. 
detailed study. . 

While acknowledging the value of the 
sr.oping process, several commenters 
pointed out that it was of limited 
usefulness to applicants because 
decisions respecting the scope and the 
issues to be addressed in an . 
environmental impact statement were 
made after most of the applicanfs 
environmental studies had been 
completed. In consequence, at th~ 
conclusion of the scoping process, ~n 
applicant might find both that previously 
collected environmental data was · 
unneeded and that extensive amount~ of 
new environmental information must be 
provided. The observations of the 
commenters are not without merit. At 
the same time, the problem cannot be 
entirely alleviated. 

The time frame within whir.h the 
scoping procesij may be scheduled is 
subject to certain recognized limits. 
Under NEPA, the need to prepare an 
environmental impact statement 
depends cin the likelihood and the 
nature of a federal action. In the case of 
a regulatory agency like the NRC, the 
occasion for federal action. such as the 
issuance of a license to construct or 
operate a nuclear power reactor, does · 
not arise until after a request for the 
action has been presented. Under these 
circumstances, the date of receipt of a 
license application marks the earliest 
possible date on which the scoping 
process could be commenced. However. 
it is usually not practicable to initiate 
the scoping process on that date since· 
NRC staff and other interested persons 
must first have en opportunity to 
become familiar with the application 
and the environmental .issues which it 
presents. 

To limit the point in time at which the 
scoping process may be formally 
initiated does not mean that an 
applicant must be deprived of all 
assistance and guidance .. Even though 
the conclusions and determinations· 
which may be reached in a particular 
scoping process cannot be fully 
predicted in advance, some useful 
guidance can be provided. Section 51.40 
of the revised regulations encourages 
applicants to consult with the NRC staff 
on environmental matters. Recognizing 
applicants' needs for guidance on the 
scope. relative significance end type of 
treatment to be accorded issues to be 
considered in environmental impact 
statements on federal actions with 
which they are concerned, the 
Commission has revised § 51.40(b)(2) of 
the regulations to make clear that 
applicants may seek guidance from the 
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NRC staff on matt,ers subject to the 
scoping process. 

Section 51.33 Draft finding of no · 
sigmficant impact. 

Section 51.33 giv·es the NRC staff 
discretionary authority to prepare a 
draft finding of no significant impact 
and issue the draft finding for public 
comment. This provision provides a 
mechanism which the NRC staff may 
use, should it wish to do so, to obtain 
public comment on whether a final 
finding of no significant impact or an 
environmental impact statement should 
be prepared and issued. Section 51.33(b) 
describes certain circumstances in 
which the preparation of a draft finding 
of no significant :rr .. pact may be 
appropriate. These circumstances 
include those in which preparation of a 
draft finding will further the purposes of 
NEPA. The NRC staff is not required, 
however, to use this discretionary 
procedure. 

Section 51.45 Environmental Report 
and Section 51.71 Draft Environmental 
Impact Statement--Contents. 

One commenter noted that the term 
"cost-benefit analysis" used in § § 51.20 
[b), (c) and (e), 51.23 and 51.26(a) of the 
Commission's former regulations was 
not retained in the proposed revision of 
10 CFR Part 51 and requested an 
explanation. The change in terminology 
from the specific expression "cost
benefit analysis," which denotes a 
quantitative analysis expressed in 
monetary terms, to the generic term 
"analysis," which in intended to include 
an analysis, evalua:tion and balancing of 
important qualitative factors as well as 
a quantitative cost-benefit analysis, 
reflects in part the s:hift in emphasis in 
the CEQ regulation!! towards a greater 
awareness of the quality of the 
environment and the importance of 
giving full consideration to unquantified 
environmental impacts, values, and 
amenities. This change in emphasis is 
highlighted in 40 CFR 1502.23 which 
states that the preparation of a cost
benefit analysis is optional and provides 
that monetary cost-benefit analyses are 
not to be included in the main text of 
environmental impact statements but 
are either to be incorporated by 
reference or append,ed to the statement 
as an aid in evaluating environmental 
consequences. Section 1502.23 also 
states that "For purposes of complying 
with the Act [NEPA], the weighing of the 
merits and drawbacks of the various 
alternati\'es need not be displayed in a 
monetary cost-benefit analysis and 
should not be when there are important 
qualitative considerntions ' ' '." 

The Commission cnose to use the 
generic term "analysis" because it 
encompasses all aspects of an 
environmental analy:sis, qualitath·e as 
)well as quantitative. In changing thP. 

terminology from "cost-benefit analysis" 
to ··analysis," the Commission did not 
intend to convey the impression that 
cost-benefit analyses of quantifiable 
environmental impacts are no longer · 
required. Sections 51.45[c) and 51.71(d) 
both provide that "[t]he analysis will. to 
the fullest extent practicable, quantify 
the various factors considered." Instead. 
the Commission intended to make cleP-r 
thc1t a comprehensive environmental 
analysis should include the 
consideration and balancing of 
qualitati\'e as well as quantitative 
impacts. 

Several commenters requested an 
explanation of the provisions in 
§ § 51.45(b) (1) and (3) directing that the 
environmental impacts of the proposed 
action be discussed in proportion to 
their significance and that, to the extent 
practicable, the environme_ntal impacts 
of the proposal and the alternatives be 
presented in comparative form. The 
commenters expressed concern that 
these dtrectives would necessitate the 
preparation of unduly detailed and 
lengthy analyses on matters which could 
be adequately dealt with in a more 
concise manner. 

The sentence in§ 51.45(b)(1) which 
reads "Impacts shall be discussed in 
proportion to their significance." is 
identical to the first sentence of 
§ 1502.2(b) of the CEQ regulations which 
pro\'ides the following further 
explanation: 

There shall be only brief discussion of 
other than significant-issues. As in a findin!I 
of no significant impact. there should be only 
enough discussion to show why more study is 
not warranted. 

The sentence in § 51.45[b)(3) which 
reads "To the extent practicable, the 
environmental impacts of the proposal 
and the alternatives should be presented 
in comparative form." is drawn from 
§ 1502.14 of the CEQ regulations. 

Section 1502.14, entitled "Alternatives 
including the proposed action," states in 
pertinent part: 

This section is the heart of the 
environmental impact statement. Based on 
the information and analy~i8 presented in the 
sections on the Affected Environment 
( § 1502.15) and the Environmental 
Consequences ( § 1502.16), it should present 
the environmental impacts of the proposal 
and the alternatives in comparative form, 
tnus sharply defining the issues and 
providing a clear basis for choiL~ among 
options by the decisionmaker and ihe public. 
In this section agencies shall: 

(a) Rigorously explore and objr.ctively 
evaluate all reasonable alternalives. and for 
alternatives which were eliminated from 
detailed study, briefly discuss the rea~ons for 
their having been eliminated. 

(b) Devote substantial treatm,mt to each 
alternative considered 111 detail including the 
proposed action so that re\·iewers m,l~· · 
evaluate their comparative merits. 

In the opinion of the Commission ihese 

provisions should not necessitate the 
preparation of unduly detailed or 
lengthy analyses. 

Members of the NRC staff inJicated. 
that implementation· of the provision in 
§ 51.71(b) that the draft environmental 
impact statement "include consideration 
of major point's of view expressed on the 
environmental impacts of the proposed 
action and the alternatives, ' • ... 
presented certain practical probleri1s in 
that these major points of view canl').ot 
always be adequately identified and 
evaluated until after the comments on 
the draft environmental impact · · 
statement have been received. For 
example, when an application for a 
permit to construct a nuclear power 
reactor is received, it is customary for 
the NRC staff to evaluate the 
environmental information submitted by 
the applicant. On the basis of this 
independent evaluation and analysis, 
the NRC staff then prepares and issues a 
draft environmental impact statement 
for public comment. The draft 
environmental impact statement is 
circulated to interested state and federal 
agencies and made available to 
members of the public. Until comments 
on the draft statement have been 
received and analyzed, it is not possible 
to determine whether all major points of 
view have been considered.Jn each 
case, however, the issue is resolved by 
the time the final environmental impact 
statement is completed and issued. In . 
order to accommodate this concern, 
§ 51.71(b] has been revised to make 
clear that major points of view .will be 
considered in the draft environmental 
impact statement to the extent sufficient 
information is available. 

Section 51.51 Uranium Fuel Cycle 
Environmental Data-Table S-3. · 

On August 2, 1979, the Commission 
promulgated a final fuel cycle rule which 
sets out re.vised environmental impact· 
vaiues for the nuclear waste 
management and fuel reprocessing parts 
of the uranium fuel cycle to be included 
in environmental reports and 
environmental impact statements for 
individual light-water nuclear power .. 
reactors (44 FR 45362-45374, August 2, 
1979; correction notice, 44 FR 56312, 
October 1, 1979.) The rule, which 
amended Part 51 of the Commission's 
existing regulations, became effective_ · 
September 4, 1979. On June 6, 1983, in . 
resp,:mse to a series of legal challenges, 
the U.S. Supreme Court issued a 
unanimous decision upholding all three· 
versions (original, intedm· and final) of 
the S-3 rule (Baltimore Gas and Electric 
Co., et al. v. NRDC, 51 U.S.L.W. 4678.) 
Accordingly, the Commissiof! is 
incorporating the text of the effective S-
3 rule in revised Part 51 [See § § 51.51, 
51.71(d) and 51.75.J Although the 
Commission has found it necessary to 
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make certain minor conforming 
amendments so that the rule will be 
consistent with the revised format of 
Part 51, no changes have been made in 
the substantive provisions of the S-3 
rule. 

Section 51.53 Suppplement to 
Environmental Report-Operating 
License Stage. 
Section 51.95 Supplement to final 
environmental impact statement
Operoting License. 

Several commenters noted that§ 51.53 
of the proposed revised regulations, 
unlike I 51.21 of the Commission's 
former regulations, does not authorize 
an applicant engaged in preparing an 
environmental report in connection with 
an application for an operating license· 
for a facility to incorporate by reference 
information contained in the 
environmental report or the final 
environmental impact statement 
prepared in connection with the 
construction permit for that facility. The 
Commission did not intend to· eliminate 
this authority; accordingly, I 51.53 has 
been revised. A similar change has been 
made in I 51.95, Supplement to final 
environmental impact statement
Operating license, to authorize the NRC 
staff to incorporate by reference in a 
supplement relating to an operating 
license for a facility any information 
contained in the final environmental 
impact statement or in the record of 
decision prepared in connection with 
the construction permit for that facility. 

Sections 51.53 and 51.95 have also 
been revised to make clear that the 
requirements to prepare supplements to 
the environmental report and the final 
environmental impact statement on the 
construction permit for a facility in 
connection with the issuance of an 
operating license for that facility are not 
requirements to repeat at the operating 
license stage the full-scale 
environmental revie\Y of the facility 
performed at the construction permit 
stage. The sole function of these 
supplements is to update the prior 
environmental review. Thus the 
supplements need only address matters 
which differ from or reflect significant 
new informatjon concerning matters 
discussed in the Applicant's 
Environmental Report-Construction 
Permit Stage or in the NRC's final 
environmental impact statement on the· 
construction permit. 

Section 51.92 Supplement to final 
environmental impact statement. 

Section 51.92 has been revised to 
make clear that the NRC staff will 
prepare a supplement to a final 
environmental impact statement for a 
proposed action if that action has not 
been taken and if there are substantial 
changes in the proposed action that are 

relevant to environmental concerns, or if 
there are significant new circumstances 
or information which are relevant to 
environmental concerns and bear on the 
proposed action or its impacts. 

Section 51.73 Request for comments on 
draft environmental impact statement. 
Section 51.100 Timing of Commission 
action. 

Consistent with § 1506.10(c) of CEQ's 
regulations (40 CFR 1506.10(c)J § 51.73, 
"Request for comments on draft 
environmental impact statement," 
prescribes a minimum comment period 
of 45 days and specifies that the 
comment period is to b~ calculated from 
the date on which the Environmental 
Protection Agency's weekly notice 
announcing the filing of draft and final 
environmental impact statements is 
published in the Federal Register. 
Revised Part 51 also provides that the 
comment periods for supplements to 
draft and final environmental impact 
statements are to begin on the dates on 
which the EPA notices announcing the 
availability of those supplements are 
published in the Federal Register [see, 
for example, § § 51.73, 51.92, 51.95, of 
revised 10 CFR Part 51.j 

Subject to certain exceptions, 
§ 51.100[a) prohibits the Commission 
from making a decision or issuing a 
record of decision on a proposed action 
for which an environmental impact 
statement is required until the later of 
the following dates: ninety days after 
publication by the Enviwnmental 
Protection Agency of a Federal Register 
notice stating that the draft 
environmental impact statement has 
been filed with EPA, or thirty days after 
publication by the Environmental 
Protection Agency of a Federal Register 
notice stating that the final 
environmental impact statement has 
been filed with EPA. 

Several commentCl's expressed 
concern that reliance on EPA's 
publication dates instead of NRC's 
publication dates would result in 
confusion and delay. These commenters 
urged that the Federal Register 
publication date of the applicable NRC 
notice be used in calculating the 
requisite time periods for submitting 
comments or taking.NRC actions. 

Since its establishment on January 19, 
1975, the !'.'RC, in common with other 
Federal agencies, has followed the 
customary and uniform practice of 
calculating the expiration date of an 
environmental impact statement 
comment period and the date of the 
minimum period for review of an 
environmental impact statement from 
the date on.which the EPA notice 15 

listing the specific environmental impact 

'"Prior to December 5, 1977, theae notices were 
publiRhed by CEQ. 

statement was published in the Federal 
Register. This arrangement has not 
caused any uncertainty or confusion. In 
accordance with EPA practice, all draft 
and final environmental impact 
statements received by EPA prior to 
noon on a given Friday are routinely 
listed in the EPA notice of availability 
published in the Federal Register on the 
following Friday. Similarly, all draft and 
final statements received.by EPA after 
noon on a given Friday are listed in the 
Federal Register notice published by 
EPA two·weeks later. The date on .which 
the EPA notice is published in the 
Federal Register is the date from which 
the minimum periods of review for all 
environmental impact statements listed 
in the notice, including any NRC · . 
environmental impact statements listed, 
are calculated. Because the publication 
schedule for EPA notices is firmly fixed 
and the time when an environmental 
impact statement is filed with EPA is 
known to the filing.agency, the date on 
which a comment period begins or from 
which the 90 day or 30 day review 
period is to be calculated can be known 
with certainty. Thie NRG practice is well 
established, has not resulted in 
confusion and uncertainty, and is 
consistent with the provision's of the 
CEQ regulations. Accordingly, the 
changes suggested by the commenters 
have not been adopted. 
Section 51.104 NRC proceedings using 
public hearings; Consideration af 
environmental impact statement.· 

Section 51.104 has been extensively 
revised to reflect current NRC practice 
respecting the consideration of 
environmental issues in licensing 
hearings. In accordance with accepted 
practice, § 51.104 provides that the NRC 
staff may not place a final 
environmental impact statement in 
evidence in a proceeding or present the 
NRC staff position on environmental 
issues until after the final environmental 
impact statement has been filed with the 
Environmental Protection Agency, 
furnished to commenting agencies and 
made available to the public. Section 
51.104 also provides that in those 
proceedings in which the NRC staff has 
determined that no environmental · 
impact statement need be prepared for 
the proposed action. any party to the 
proceeding may take a position and 
offer evidence on those aspects of the 
proposed action which are within the 
scope of NEPA and subpart A of 10 CFR 
Part 51. The opportunity accorded 
parties to present evidence on 
environmental issues is subject to the 
Commission's Rules of Practice, for· 
example, as set out for formal 
adjudications in Subpart G of 10 CFR 
Part 2, and to any specific procedural 
constraints which may be placed on the 
scope of a particular hearing in order to 
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manage the hearing efficiently. For 
example, in a hearing limited solely to 
the consideration of antitrust issues, 
presentation of evidience on 
environmental matturs would be 
inappropriate. In order fo acknowledge 
the Commission's authority to control 
the con.duct of its licensing hearings in a 
positive way, I 51.104(b) has been 
revised by adding the words "u.nless the 
Commission orders 1Jtherwise." 

Section 51.106 Public hearings in 
proceedings for issuance of operating 
licenses. 

Section 51.106 ino:>rporates the 
provi&iom! of former I 51.53, which 
relates lo operating license hearings, 
into revieed Part 51. Although I 51.106 
was not included in the proposed rule, 
the Commission did.not intend to revoke 
this regulation whic!~ was promulgated 
in 1974 and amended in 1981 in 
accordance with the, customary notice 
and ·comment procedure. 

Conforming Amendments 

Following enactment of the Nuclear 
Waste Policy Act of 1982, Pub. L. 97-425, 
January 7, 1983, 96 Stat. 2201-2263, the 
Commission initiated a review of the 
liceJ!sing procedure11 in 10 CFR Part 60, 
"Disposal of High-Level Radioactive 
Wastes in Geologic Repositories: 
Licensing Procedure·s," to determine 
what changes may be necessary and 
appropriate. As peril of that review. the 
Commission will el!10 determine 
whether conforming changes to other 
parts of the regulations. including Part 
51, are needed. In view of these 
circumstances, conforming amendments 
to 10 CFR Part 60 are not being 
promulgated at this time in connection 
with this ffaal rule. iln the interim, 
pending completion of this review, a 
minor conforming amendment has been 
made to 10 CFR 2.1Cll(f). 

Categorical Exclusions 

In the proposed mle, as published 
March 3, 1980. the Commission 
requested comment:~ on the classes of 
actions proposed to be excluded from 
the NEPA process as categorical 
exclusions ·and suggestions on types of 
actions for which additional categorical 
exclusions might be established. One 
commenter recommended that the 
Commission define with greater 
specificity the "spe<:ial circumstances" 
(see§ 51.22(b) of th1! proposed rule) 
under which an environmental 
asseSBment or an environmental impact 
statement would be prepared for an 
action which otherv~ise would be 
categorically excluded from the NEPA 
process. Ten comm,mters submitted 
comments on one or more of the 
categorical exclusions contained in the 
proposed rule. These comments focused 

on categorical exclusions 4, 9, 10, 11. 12. 
13, portions of categorical exclusion 14. 
and 15. Three commenters suggested 
additional types of actions for inclusion 
in the rule as categorical exclusions. 
Brief descriptions of these comments 
and the Commission's responses follow. 
The text of each categorical exclusion is 
reproduced below as it appeared in the 
proposed rule. The bracketed reference 
identifies the section of the final rule in 
which the category is listed. 

Section 51.22/b) 

One commenter recommended that 
the Commission define with greater 
specificity the "special circumstances" 
in proposed I 51.22(b) which the 
Commission may invoke to require an 
environmental anessment or 
environmental impact statement for 
actions otherwise categorically 
l!'l<cluded. The commenter also urged the 
Commission to provide notice and 
opportunity for affected parties to 
present their views before a decision is 
made to invoke the special circumstance 
exception. 

The Co.mmission disagrees with the 
commenter. The Commission may wish, 
as a matter of discretion, to have the 
benefit of an environmental assessment 
or an env,ironmental impact statement in 
considering the desirability of a 
proposed course of action, even though, 
as a strict legal matter. neither may be 
required. A major purpose of proposed 
§ 51.22(b) is to preserve this necessary 
flexibility. In addition, it is impossible to 
identify in advance the precise 
situations which might move the 
Commission in the future to determine 
that special circumstances exist. 
Therefore, the term "special 
circumstances" has not been further 
defined. For similar reasons, the 
Commission has decided not to require 
the use of notice and comment 
procedures in determining when to 
prepare an environmental assessment or 
an environmental impact statement on 
an action which except for special 
circumstances would be eligible for 
categorcial exclusion. Although there 
may be occasions when the Commission 
will wish:to seek comment from affected 
persons or the public at large before 
making a 'finding of special . 
circumstances, the Commission believes 
that its responsibilities for protecting the 
public health and safety and giving 
appropriate consideration to 
environmental values will be best 
served if it retains the flexibility and 
authority to direct its staff to prepare 
environmental assessments or 
environmentarimpact statements very 
early in the decisionmaking process. 
However, a notice of intent to prepare 
an environmental impact statement will 
be published pursuant to § § 51.26 and 
51.116. 

Section 51.22{c) 

Proposed Category 4.LEntrance into 
or amendment, suspension, or 
revocation of an agreement with a State 
pursuant to section 274 of the Atomic 
Energy Act of 1954, as amended, 
providing for assumption by the State 
and discontinuance by the Commission 
of certain regulatory authority of the 
Commisssion. [§ 51.22(c)(4)] 

The only substantive comments 
received concerning this categorical 
exclusion were those contained in the 
letter of October 29, 1979 from CEQ staff 
counsel to the Executive Legal Director 
of NRC. 15 The author of this letter 
concludes that insofar as Category 4 
would "exclude new agreements and 
amendments to agreements with States, 
pursuant to Section 274 of the Atomic 
Energy Act of 1954, from review in 
environmental impact statements or 
environmental assessments • • • [the) 
Council cannot endorse this categorical 
exclusion as written." Except for the 
comments of the Department of Natural 
Resources of the S.tate of Georgia, which 
_expressed general support for CEQ's 
views. including the views contained in 
the October 29, 1979 letter from CEQ 
published in Appendix B 17 to the 
proposed rule; no other comments were 
received on proposed categorical · 
exclusion 4. 

Proposed categorical exclusion 4 · 
addresses a limited and highly specific 
type of federal action. The main thrust 
of the CEQ staff comment is that the 
NRC action of entering into or amending 
a section 274 Federal-State Agreement 
should rem!lin subject to the NEPA 
process because subsequent regulatory 
actions which the State is permitted to 
take by virtue of the agreement are 
similar to regulatory actions which 
would have been taken by NRC in the 
absence of an agreement and which 
would, because of their status as 
Federal actions, clearly be subject to 
NEPA. The CEQ comment does not 
address the question of how licensing 
and regulatory actions taken by _the 
State during the life of a section 274 
agreement are to be evaluated in an 
environmental impact statement or in an 
environment.al assessment prepared at 
the time of entrance into the agreement 
on the limited Federal action of entrance 
into the agreement when information on 
the kind and number of State regulatory 
actions to be taken during the period the 
agreement is in effect cannot be known 
and in consequence the environmental 
effects of those actions cannot be 
ascertained. CEQs analysis, which is 
founded on the premise that the State is 
acting as an agent for the Federal 
government and is exercising delegated 
Federal powers, does not recognize the 

• • 45 FR 13739 et 13766, March 3, 1980. 

IT Id. 
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clear line of separation established by 
the agreement between Federal and 
state actions. •8 

The Federal-State agreement 
authorized by section 274 of the Atomic 
Energy Act of 1954, as amended, does 
not constitute a delegation or transfer of 
Federal authority to the States. Instead, 
the Agreement specifies the conditions 
under which the States may exercise 
their own sov~eign authority. Under the 
provisions of a section 274 agreement. 
the NRC's regulatory authority over 
source, byproduct and special nuclear 
materiel, conferred upon it by the 
'Atomic Energy Act of 1954, as amendP.d. 
is discontinued, thereby'enabling the 
States, in the exercise of their inherent 
police powers to protect the public 
health and safety of their citizens, to 
assume regulatory authority over those 
materials:Under this arrangement, 
except as expressly provided under 10 
CFRPert 150, once a state has assumed 
regulatory responsibility under a section 
274 agreement, the NRC is precluded 
from exercising direct regulatory control 
over individual state licensees. Under 
·section 274j of the Act, the Commission' 
retains certain residual powers which 
permit the Commission to terminate or 
suspend all or part of a State agreement 
and reassert its own licensing and 
regulatory authority if it finds that ... • • 
(1) such termination or suspension is · 
required to protect the public health and 
safety, or (2) the State has not complied 
with one or more of the requirements of 
this section[§ 274)." In aid of this 
residual authority, section 274j also 
provides that the Commission "* • • 
shall periodically review such 
agreements and actions taken by the 
States under the agreements to ensure 
compliance with the provisions of this 
section [§ 274) • • • ," , 

As indicated previously, any attempt. 
on the occasion of entrance into a 
Federal-State agreement, to obtain 
useful information on the environmental 
impact of subsequent State regulatory 
actions which might be taken during the 
period the agreement remains in force. is 
likely to yield disappointing and 
speculative result.a. Except for matters 
relating to uranium mills and mill 
tailings for which the Uranium Mill . 
Tailings Radiation Control Act of 19i8. 
Pub. L. 9~. November 8, 1978, has 
made special provision, many of the 
licensing and regulatory actions which 
might be taken by States under a section 
274 agreement are unlikely to have any 

11 In Natural Re,aurces Oefenae Cau11cil v. NRC 
(C.A.D.C. No. "-1570, per curiam Order.January II, 
11178), the U.S. Court of Appeal, for the District of 
Columbia Circuit held that an Asreement State la 
not a faderal qent or delegate under ,2 U.S.C. 2021, 
that an Asreement State Ucen1lng action 11 not a 
"Federal action" for purpoae, of NEPA, and that 
NRC Involvement with Asreement States Is not 
faderal action 1ubJecl'to NEPA. See, al,o Northem 
Stata Power Campany v. MinnetJota, .. 7 F.Zd 11'3, 
t141MO (11th Cir. 111'71), affirmed t05 U.S. 1035 (1972), 

significant· environmental effect. In 
many instances, the state regulatory 
actions will be similar to federal actions 
for which the Commission has 
established a categorical exclusion in 
§ 51.22(c) of revised Part 51. In the case 
of other state actions, the only 
significant environmental effects will b.e 
those caused by the radioactive 
properties of the regulated.materials. 
Witl;i respect to those types of actions, 
the environmei;ital impact _attributable to 
the Federal action of entering into a . 
section 274 agreement-should als9 be 
minimal because the statutory 
requirements governing § 274 
agi-'eements provide assurance that so 
far as radiological hazards are 
concerned the States will regulate the 
materials covered by the agreements in 
a manner similar to the way in which 
the materials were regulated by NRC. 

Congress enacted the Federal-State 
Amendment .to the Atomic Energy Act in 
1959. Ten years later the National 
Environmental Policy Act of 1969 
::iecame law. The law is clear that 
"NEPA does not repeal by implication 
any other statute • • *" 19 and that. 
NEPA's policies and goals "are 
supplementary to those set forth in 
existing authorizations of.Federal 
agencies" and should not "in any way 
affect the specific statutory obligations 
of any Federal agency." 20 Accordingly. 
NEPA.does not alter the meaning of 
section 274 and the clear line which it 
establishes between state and federal 
actions. 

As enacted, NEPA. only applies to 
major federal actions significantly 
affecting the human environment. To 
use Section 274 of the Atomic Energy 
Act of.1954, as amended, as a vehicle for 
extending NEPA to state actions and 
thereby broadening the scope of NEPA 
would be tantamount to giving the 
Commission the power to override the 
clear intent of Congress. Except to the 
extent that Congress has required states 
to consider the environmental impacts 
of uranium milling activities and mill 
tailings, 21 Congress has declined to 
extend NEPA to the states. Absent 
action by the CongreSB broadening the 
scope of NEPA, there is no sound basis 
in law for extending the NEPA process 
to actions taken by states in the exercise 
of their police powers in accordance 
with the te'rms of a section 274 Federal
State agreement. 

11 Vermont Yankee Nuclear Power Carp. v. 
Natural Resourcn Defense Council, Inc., t35 U.S. 
519 at MB. citing Aberdeen t; Rackfish R. Co. v. 
SCRAP. 422 U.S. 289, 319 (1975), 11ee also United 
States v. SCRAP. t12 U.S. 869, 81M (1973). 

., United States v. SCRAP, t12 U.S. 111111. 111M 
(1973): see alao Aberdeen 8' Rockfish R. Co. v. 
SCRAP, t22 U.S. Z88 (1975): Flint RicJse 
Developm~nt Co. v. Scenic Rivers Aswoc .. ,211 U.S. 
"6 (1976). 

11 Uranium Mill Tailings Radiation Control Act of 
1978. Pub: L 95-«M, November 8, 1978, Sec. 204, 92 
Stal. 3021 al~. t2 U.S.C. 2021. 

Proposed Category 9.-lseuance of an 
amendment to a permit or license for a 
reactor pursuant, to Pa.rt 50 of this 
chapter, which changes.a requirement 
with respect to installati9n.or use of a 
facility component located ,within the 
restricted area, as defined in Part 20 of 
this chapter, or which changes an 
inspection or a surveillance.requirement, 
provided that (i) the amendment does 
not involve any significant hazards . 
considerath;in. (ii) there is no cha~e in 
the types or amounts of'any'effliierits 
that maybe released offsite, and (iii) 
there is no associated increase in ,, 
individual or cumulative oc.~upati9na'f . 
radiation exposure. (I 51.22(c)(9)] ·.·· 

The comment on. this. categorical '·' 
exclusion is discussed in conjurictiori . 
with a similar comment on Category 11. 

Proposed Category 10.-lssuance of 
an amendment to a permit or license 
pursuant to Parts 30, 40, 50, or 70 of this 
chapter which (i) changes insurance . . 
and/or indemnity requirements, or (ii) 
changes recordkeeping. reporting. or, 
administrative procedures or 
requirements. [§ 51.22(c)(10)] 

One commenter suggested that. , 
changes in insurance or indemnity 
requirements could have a direct impact 
on certain activities and hence should 
not be categorically excluded. The 
commenter provided no further 
elaboration of his position.The 
Commission recognized in its discuSBion 
and finding supporting this exclusion in 
the proposed rule that to the extent the 
financial arrangements of licens·ees may 
be affected by changes in insurance. · 
and/or indemnity requirements; . 
economic and social consequences will 
result: However, the CommiSBion 
viewed, and continues to view, as 
extremely remote the possibility that the 
environmental impact of licensed · 
activities would be altered by changes 
in insurance and/or indemnity · 
requirements; 'such changes would not 
authorize construction or operation of 
licensed activities or effect changes in 
the permitted types or amounts of · · 
radiological effluents. Moreover; if 
unusual or unique circumstances are · 
found to exist, the CommiSBion has 
discretion under I 51.22(b) to coriduct an 
environmental review. The CommiBBion 
is retaining .this categorical exclusion. 
However, the Commi1111lon has revised 
the description of Category 10. to make 
clear that changes in surety 
requiremente are included Within the 
scope of the exclusion. 

Proposed Category 11.-lssuance·of 
amendments to licenses for fuel cycle 
plants and radioactive waste disposal 
sites as identifed in II 51.ZO(b) or 
51.21(b) of the this subpart which are 
administrative, organizational, or 
procedural in nature, or which result in 
a change in process operations or 
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equipment, provided that (i) there is no 
increase in the types or amounts of 
effluents that may bt!'released offsite, · 
(ii) there iii' no associ.ated increase in 
individual or cumulative occupational· 
radiation exposure, liii) there is· no· · 
significant coniitruct:ion impact, and (iv) 
there is no' increase i.n the potential for. 
or consequences from radlological 
accidents. [§51.22)(c]1(11)] · 

One. cqminenter, while not objecting 
to the substance of'the exclusion 6f 
some types of chang1!S bl process . , .. 
operation or. equipm1irit, recommended· 
the addition on two further limitations 
on the scope of the exclusion. The first 
limitation would req1Jire tha't there be no 
potential tor an accident of a different 
typli'than evaluated previou'sly. The . · 
Commissiori views this limitation as . 
unnecessary· becaus1i the proposed rule 
alreadv encompasses'this concern and 
is even broader in that consequences of 
postulated ·accidents will also be 
examined. Specifically, proposed . 
§ 51;22(c)(11) would exclude a change in 
process operations or equipment only if. 
among other things, !:here is· no increase 
in the potential for o.r consequences 
from i:adiological acc:idents (emphasis 
added). Hence, if a proposed change 
raises a credible possibility .of a ·. 
radiological accidenlt(s) different fr.om 
those previously evaluated, then the 
accident potential .H well, as the 
conseq1.1ences will.bi! examined .. 

The second sugge~1ted limitation 
would require that there be no reduction 
in the margin ofsafety of.any feature. 
The Commission doEis not accept this 
recommendation bec:ause it is,. 
overbroad. The recommendation is 
overbroad because it would apply,to .· . 
"any feature," including, if read literally, 
devices having no relationship to . 
protection of environmental values. or 
radiological health or safety. Moreover, 
-the recommendation does not recognize 
the possibility. that a slight reduction in 
a conservative margin of safety of a 
particular feature may result, without 
jeopardizing in any way the public 
health and safety, in a net increase in 
the overall safety of the facility by 
allowjng quicker response times, 'higher 
flo~ rates. more accurate readouts, etc., 
in other features of the facility. 

Another comment,er ·recommended 
thafthe scope of cat,egorical exclusions 
9.and 11 be enlarged to permit exclusion 
10 long 88 there is no significar,,t' 
increase in the types 9r amol\nts of · · 
effluents or exposuru to radiation . 
(emphasis added). The pi:opo·sed rule 
permits exclusion or11ly if there is no 
increase. The comm1mter based his 
suggestion on the language c:,f propos·ed 
I 51.21(b)(2) which would require an . 
environmental assessment only when 
there is a significant increase in 
effluents or exposur1!s. The Commission 
accepts the recomm1mdation in part and 

has amended categorical exclusions 9 
and 11 by adding the word "significant" 
in each proviso of each exclusion where 
the word doe& not already appear. This 
change is consistent with the definition 
of categorical exclusion which speaks in 
terms r.f significant impacts. See 
§51.14(a)(1). 

Proposed Category 12.-Issuance of 
an amendment to a license pursuant to 
Parts 50 and 70 of this chapter relating 
solely to·safeguards matters (i.e., 
protection against sabotage or loss or 
diversion of special nuclear material) or 
issuance of an approval of a safeguards 
plan submitted pursuant to Parts 50, 70, 
and 73 of this chapter, provided that the 
amendment· or approval does not 
involve any significant construction 
impacts. [§ 51.22{c](12)] . . . · 

Two commenters objected to the 
Commission's proposed. categorical . 
exclusion of certain license amendments 
relating to safeguards and physical 
security plans. Both commenters believe 
that the excluded actions can have· a 
significant effect on the environment. 
One commenter interpreted the 
exclusion es excluding all actions 
relating to safeguards and physical 
security which do not involve significant 
construction impacts. 

The Commission believes that the 
commenters read the exclusion more 
broadly than intended. As the 
discussion and finding supporting the 
proposed exclusion.explains, the 
excluded license amendments are 
needed to implement new safeguards 
regulations in license provisions and 
permit modifications to licensee 
safeguards programs established under 
existing requirements. The discussion 
and finding describe the general types of 
amendments within the scope of the 
exclusion: they are largely of a minor 
procedural nature. Substantive and 
significant amendments to the 
regulations Erom the standpoint of 
enviromnental impact do not fall within 
the exclusion. These actions are subject 
to the environmental review 
requirements of I§ 51.20 or 51.21. Some 
clarifying changes have been made in 
the description of this categorical 
exclusion .. 

Proposed Category 13.-Approval of 
package designs.for the delivery of 
licensed materials to a carrier for 
transportation,(§ 51.22(c)(13)] 

Two commenters objected to the 
categorical exclusion of package design 
approvals(§ 51.22(c)(13)). Both 
commenters. essentially argue that there 
are instances when the Commission's 
actions regarding transportation are 
potentially so significant that full NEPA 
review is essential. The Commission 
believes the commenters misconstrue 
the scope of this exclusion by reading it 
too broadly. As explained in the 
discussion and finding supporting the 
,Proposed exclusion of package design 

approvals, certificates of compliance 
approving package designs for packages 
to be used in the transportation of ·., 
radioactive materials are issued upon 
demonstration that the package designs 
meet applicable performance standards 
contained in Part 71 of the Commission's 
regulations. Although it is expected that 
packages manufactured iil accordance· · 
with approved designs will be used tb 
transport radioactive materials, the 
certificates of compliance do not 
authorize the actual transportation of 
those materials. Furthermore, at the time 
a certificate approving a package design 
is issued, no specific infol'Ill1ltion is 
available on the nwnber of packages 
that will be manufactured or the manner 
in which they will be used. . . 

The Commission has previously 
considered the impacts of the actual 
transportation of radioactive materials 
in packages meeting the performance 
standards of 10:CFR Part 71 in a generic 
environmental impact statement (Final 
Environmental Statement on the 
Transportation of Radioactive Materials 
by Air and Other Modes, NUREG--0170, 
December, 1977) and has concluded that 
such impacts are small. Since this . 
generic environmental impact statement 
was issued, there has been no relaxation 
in the performance standards which the 
Commission uses in acting on requests 
for package approvals. Under these 
circumstances, there is no need for nor 
any useful purpose to be served by 
requiring a second NEPA review in 
connection with the issuance of 
in dividual package design approvals. 
Accordingly, the Commission has 
retained this categorical exclusion. 

Proposed Category 14.-lssuance,. 
amendment, or re11ewal of the following 
types of materials licenses issued · 
pursuant to 10 CFR Parts 30, 40, or 70: . 

{i) Distribution of devices and 
products containing radioactive material 
to general licensees and persons. exempt 
from licensing. · 

(ii) Medical licenses. . 
(iii) Nuclear pharmacies.' 
{iv) Teletherapy licenses. 
(v) Licenses to academic institutions 

for educational purposes. 
(vi) Industrial radiography. 
(vii) Acceptanc;e of packaged 

radioactive waates from others for 
transfer to licensed land burial facilities. 

(viii) Irradiators (dry storage-self~ 
contained). 

(ix) lrradiators (wet storage
panoramic). 

(x) Gauging devices, analytical. . 
Instruments, and other devices utilizing· 
sealed sources. 

(xi] Source material licenses for 
fabrication of the products specified in.' 
10 CFR 40.13, fabrication of military 
munitions, and laboratory· use for 
research and development. 

(xii) Well logging. 
(xiii)Research and development 
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licenses involving less than ten curies of 
radioactive material. 
[§ 51.22(c)(14)(i}-{xvi}-The descriptions 
and order of some subcategories have 
been changed.] 

A number of comments were received 
on this categorical exclusion. One 
commenter suggested that this section · 
should be revised to make clear that 
generic or programmatic impact 
statementB are 11ot excluded. This 
comment mioconstrues the purpose of 
and the findings necessary to support a 
categorical exclusion. By definition, a 
categorical exclusion means a category 
of actions "which do not indiddually or 
cumulatively have a significant effect on 
the human environment * * •."See 10 
CFR 51.14(a)(l). A generic impact 
statement on a proposed action having 
no significant environmental impact is 
not required under NEPA and would 
serve only to divert scarce agency 
resources from more pressing business. 

A number of comments were received 
on specific subcategories of exclusions 
within this section. Two commenters , 
suggested that the exclusion of materials 
licenses issued to academic institutions 
for educational purposes 
(§ 51.22(c)(14)[v)) be clarified to make 
clear that licenses for nuclear reactors 
at such institutions are not excluded. 
The Commission agrees with the 
commenters that the exclusion is not 
intended to cover licenses to con~truct 
and operate nuclear reactors at · 
academic institutions. Those licenses 
are issued under Part 50 of the · 
Commission's regulations. Since this 
categorical exclusion explicitly applies 
only to "materials licenses issued 
pursuant to 10 CFR Parts 30, 31, 32, 33, 
34, 35, 40 and 70," no change to the 
regulation is required. However, the 
discussion and finding supporting the 
academic institution subcategory has 
been revised to make clear that only 
materials licenses are categorically 
excluded. 

Another commenter correctly noted 
with respect to the discussion and 
finding supporting the exclusion for 
industrial radiography materials 
licenses(§ 51.22(c)(14)(vi)) that an 
average occupational exposure per 
individual radiographer of less than 0.4 
rem per year is not "less than 1%" of the 
permissible exposure as stated. The 
correction has been made. 

One commenter recommended that 
the amount of packaged radioactive 
waste which may be excluded should be 
!imited as to quantity. (Proposed 
§ 51.22(c)(14)(vii).) The Commission has 
reexamined this categorical exclusion in 
light of the comment and, in response, 
has placed two limits on the exclusion. 
In order to be eligible for the exclusion, 
the total possession limit for packaged 
radioactive wastes held in interim 
storage at the same time may not exceed 

50 curies. In addition, the period of time 
during which any single package of 
radioactive waste may be held in 
interim storage may not exceed 180 
days. [See § 51.22(c)(14)(xii).] 

One commenter, a state agency, 
recommended that the categorical 
exclusion for source matetial licenses 
for the fabrication of certain products 
(proposed § 51.22(cl(14J(xi)) be 
eliminated. The commenter referred to 
the experience it had with a source 
material licensee within its geographic 
boundaries and listed a number of 
reasons why, in its view, activities 
under such licenses raise the potential 
for significant environmental impacts. 
The Commission does not believe that 
all of the commenter's arguments are 
germane to the proposed exclusion. 
However, the discussion and finding 
supporting the exclusion of source 
material licenses does not clearly 
address the possibility of off-site 
environmental impacts resulting from 
a~cide~ts in handling, processing, or 
d1sp~smg of large quantities of depleted· 
uranium at licensed facilities. Therefore, 
the Commission has·withdrawn this 
exclusion. The Commission has, 
however, added two new categorical 
exdusions: one for source material 
licenses which authorize the possession 
and use of deplete,d uranium as · 
shielding material in containers or 
devices. [§ 51.22(c)(14l(ix)]: and one for 
the possession, manufacturing, 
processing, shipment, testing, or other · 
use of depleted uranium military 
munitions [§ 51.22(cl(14)(xv).] 

One commenter objected to the 
categorical exclusion for well logging 
(proposed § 51.22(c)(14)(xii)) arguing 
principally that if a source is lost in -
underground operations and 
co?sequeritly abandoned, the possibility 
exists that the radioactive material 
could escape into_ an aquifer and 
preclude or compromise the use of the 
aquifer as a source of drinking water or 
irrigation water. In support of this 
comment, the commenter cited the loss 
of a one curie americium-beryllium · 
source in a mineral exploration bore in 
Texas and the subsequent 
decontamination efforts. The 
Commission has carefully considered 
the comment but has concluded, in the 
light of past regulatory experience and 
current licensing practices, that the 
environmental impact of licensing 
actions authorizing use of sealed 
sources and radioactive tracer materials 
in well-logging procedures is negligible. 
Accordingly, the Commission has 
retained this categorical exclusion. 
Some minor editorial revisions have 
been made in the description of the 
exclusion. [§ 51.22(cl(14)(xi).J 

Proposed Category 15.-lssuance, 
amendment or renewal of licenses for 
import of nuclear facilities and materials 

pursuant to Part 110 of tl,.is chapter, 
except for import of spent power reactor 
fuel. [ § 51.22(c)(15).) 

One commenter stated that imports of 
nuclear facilities and materials pursuant 
to Part 110 of the Commission's 
regulations may have NEPA 
implications and that this category 
should be either limited in scope or 
eliminated as a categorical exclusion 
(§ 51.22(cl(15)). No elaboration of the 
comen_ter's position is provided. Another· 
commenter implied that a full NEPA 
review of the transportation of imports 
might be essential in some instances. 
The Commission believes that no 
change to this proposed exclusion is , 
necessary. The Commission is unable to 
respond to the first comment because of 
its generality. As to the second 
comment, the discussion ana'.finding 
which accompanied the proposed 
exclusion specifically stated that import 
licenses do not authorize transportation 
of imported facilities and materials 
within the United States .. Hence, 
transportation issues are not germane to 
this exclusion. Moreover, the discussion 
and finding also noted that an NRG final 
environmental statement (Final 
Environmental Statement on the , 
Transportation of Radioactive Materials 
by Air and Other Modes, NUREG--0170, 
December 1977) concluded that the 
environmental impact of the 
transportation of imported radioactiye 
materials from the time of their arrival 
in the United States until they reach 
their ultimate destination is negligible. 
Hence, the exclusion of this category of 
actions is appropriate. ' . 

Additional Types of Actions Suggested 
as Categorical Exclusions 

Two commenters suggested that an 
additional exclusion be created for the 
issuance, renewal or amendment of 
byproduct. source and special nuclear 
material licenses to holders of 
construction permits for power reactors, 
where such licenses expire upon the 
issuance of an operating license. The 
Commission does not agree that an 
additio'nal categorical exclusion is · 
necessary or appropriate for these 
actions. Although the comment is 
somewhat general. the Commission 
interprets it as being directed at deYices · 
containing sources used for calibration 
purposes at the site, neutron startup· 
sources used for initiating fission in the 
reactor core. and unirradiated reactor 
fuel stored at the site subsequent to 
issuance of a construction permit but 
~rior to issuance of the operating 
hcense. Sources contained in devices 
used for calibrating various equipment 
at the construction site are already 
categorically excluded. [See 
§ 51.22(cl(14l(viii).] Therefore, an 
exclusion for licensing these devices is 
unnecessary. However, it is not 
appropriate for the Commission to 
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c, .t.•,·'lrically exclude neutron startup 
sources or unirradiat1~d reactor fuel from 
revised Part 51 because.the 
environmental impacts of licensing 
these sources are specifically · 
considered in the Commission's review 
of each nuclear power reactor facility. 

Two commenters also suggested that 
the renewal of a construction permit· 
issued for a power reactor pursuant to 
10 CFR 50.55(b) be categorically 
excluded. The Commission does not 
agree that an exclusion for this class of 
actions is appropriatu. The completion 
date specified in a construction permit 
for a facility may be tixtended by the 
Commission for a reasonable period of 
time for go·od cause shown [10 CFR 
50.55(b)). The ultimate disposition of an 
extension request will depend to a great 
extent upon the partii:ular facts alleged 
by the licensee. For instance, the 
discovery of unanticipated 
environmental conditions or impacts 
during construction may be cited by a 
licensee as a contribution factor for the 
delay in completing construction on·a 
timely basis. Since ea1ch extension 
request will be heavil:y fact dependent 
and may involve fundamental 
environmental questions, the 
Commission cannot conclude on a 
generic·basis that the renewal of a 
construction permit will have no 
significant effect on the human 
environment. Therefore, a categorical 
exclusion for this cla11s of actions is not 
warranted. 

Two commenters also requested a 
categorical exclusion for any change in 
a principal environm1mtal protection 
commitment by a holder of a 
construction permit or an operating . 
license which does not necessitate the 
issuance of an amendment to such 
permit or license. ThEt Commission 
believes that an exclusion for these 
types of actions is not warranted. The 
staffs environmental review of license 
applications is based in large part upon 
the environmental information 
submitted to it by the license applicant. 
License applicants commonly commit to 
taking certain actiom1 relative to 
environmental protection objectives. 
Since the stafrs evaluation of the 
environmental impacts of a proposed 
facility is premised 011 these · 
commitments, any deviations therefrom 
subsequent to the iseuance of a permit 
or license may result in environmental 
impacts which the Commission has not 
previously considered. Therefore, this 
category of actions should not be 
categorically excluded. 

One commenter suggested a 
categorical exclusion similar to existing 
10 CFR 51.5(d)(4) to exclude actions not 
specifically identified as requirng either 
an environmental ass,essment or impact 
statement. This comment misconceives 
the nature of a categorical exclusion. An 

exclusion must be supported ·by a 
factual fiRding that a category of actions 
does not individually or cumulatively 
have a significant effect on the human . 
environment. The Commission has 
endeavored to identify categories of 
actions which are appropriate subjects 
for environmental impact statements, 
environmental assesments or 
categorical exclusion. Since no factual 
findings can be made to support actions. 
which are at this time either unidentified 
or unidentifiable, a general categorical 
exclusion is not appropriate. 

One commenter recommended the 
categorical exclusion of certain NRC · 
actions under the proposed ·emergency 
planning rule. 22 Specifically, the _ 
commenter suggested that NRC actions 
requiring licensees to shut down 
operating facilities because of 
inadequate state and local emergency 
plans, allowing startup following a 
determination gr redetei:mination of 
adequacy, or allowing continued 
operation despite cei:tai~ inadequacies 
in the emergency plane shuuld qualify as 
categorical exclusions. The preamble . 
which accompanied the final emergency 
planning rule makes clear that NRC 
actions leading to the possible shutdown 
of an operating reactor will proceed in 
accordance with existing NRC 
enforcement procedures. See 45 FR 
55403, August 19, 1980. Consistent with , 
CEQ guidance, I 51.lO{d) of revised Part 
51 provides that Commission actions 
initiating or relating to administrative 
enforcement actions or proceedings are . 
not subject to section 102{2) of NEPA. 
Hence proceedings to shut down 
reactors '°r other possible enforcement 
actions) for.failure to comply with 
emergency planning requirements are 
not within the scope of Part 51, and a 
categorical exclusion for these actions is 
not necessary. However, the · 
Commission agrees with the comment · 
that actions authorizing renewed start 
up of reactors after compliance with 
emergency planning requirements has 
been demonstrated should be 
categorically excluded. A key 
assumption in the Commission's 
decision not to prepare an 
environmental impact statement for the 
emergency planning rule was that 
shutdowns of nuclear power plants as a 
result of actions taken under the rule are 
expected to be infrequenf and of short 
duration. 23 Therefore, it is very unlikely · 
that the resumption of operation at a 
particular facility would have a 

12The final emergency planning rule amend.Ing 10 
CFR Parts 50 and 70 adopted by the Cammiseion 
waa publiahed on Augullt 19, 1980 (45 FR S5402). The 
rule became effective on November 3, 1980. 

u See 45 FR 5541~15. A1111ue1 18, 1980, 
Emergency Planning: Negative Declaration: Finding 
of No Signiftcant Impact for Effective Rule Changea. 
See also, 45 FR 3913 at 3915, January 21, 1980, 
Emergency Plannlns: Draft Neptive Declaration for · 
Proposed Rule Changes. 

significant effect on the human 
environment. Morever, the Commission 
retains discretion to require an 
environmental assessment in special 
circumstances. As the commenter 
recognized, special circumstances may 
include resumed operation after a long 
shutdown or a shutdown involving 
multiple facilities. Accordingly, the 
Commission has categorically excluded 
actions authorizing the resumption of 
operation, provided that the basis for 
the authorization relates solely to 
compliance or recompliance with 
emergency planning requirements. 
[I s1.22(e)(18)] 

Section 51.22 of revised Part 51 sets 
out the procedures to be followed to 
establish categorical exclusions 
(§ 51.22(a)), describes the function of the · 
categorical exclUJ1ion to exclude certain 
types of actions from environmental 
review requirements(§ 51.22(b)l and 
lists those categories of actions which 
the Commission has dectared to be 
categorical exclusions(§ 51.Z2(c)). 
Section 51.Z2(b) also provides that in · 
special circumstances the. Commission · 
may prepare an environmental impact 
statement or an environmental · 
assessment on an action covered by a 
categorical exclusion. 

The Commission has identified 
eighteen categories of actions which 
meet the n!qt1it>ement for 11. categorical 
exclusion. A description of each. of tl:reee 
categotiee, with the requisite finding, 
follc,ws: 

Category to Actions 

1. Amendments to Perts 9, l, 2, 4, 7,,8, 
9, 10, 11. 14. 19, 21, 25, 55, 75, 95, 110, 140, 
150, er 1,70 of &his t:hapter; and actions 
on ·petitions for rulemaking relating to 
these amendments. · 

Discussion and Finding 

Except foe- Part 8. lnterprela lions, the 
regulations in the following parts relate 
to matiers of Commission organization, 
administration and procedure. 
Part 0--Conduct of Employees 
Part 1-Statement of Organization and 

General Information 
Part 2-Rules of Practice for Domestic 

Licensing Proceedings · 
Part 4-No~discrimination in Federally 

Assisted Commission Programs 
Part 7~Advisory Committees 
Part B-:lnterpretations 
Part 9-Public Records 
Part 10--Criteria and Procedures for 

Determining Eligibility for Access to 
Restricted Data or National Security· 
Information 

Part 14--Administrative Claims under 
Federal Tort Claims Act 

Part 141}-Financial Protection 
Requirements and Indemnity 
Agreements 

Part 150-Exemptions and Continued 
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Regulatory Authority in Agreement 
States under Section 274 

Part 170-Fees for Facilities and 
Materials Licenses and Other 
Regulatory Services under the Atomic 
Energy Act of 1954, as amended. 
The regulations in these parts serve 

the.dual purpose of making needed 
information readily available.to the 
public and.providing·procedures for.the 
orderly conduct of Commission 
business. These regulations in and of 
themselves will not affect the volume of 
the t bllsiness. 

In some instances, the regulations 
implement Federal Jaws and executive 
orders which pret1cr.ibe specific · 
procedures am!. policieo for the conduct 
of government business. These laws· 
inclnde Ute Admmistrative Procedure 
Act (15 U.S.C. 551 et seq.), the Freedom 
of Infurmation Act (5 U.S.C. 552), the 
Privacy Act gf 1974 (Pub. L ~79), the 
Government in the Sunshine Act (5 
U.S.C. 552b}, the Federal Advisory . 
Committee Act (Pub. L. 92-463, 86 Stat. 
77Q), certain provisions in 18 U.C.C. 201-
209 dealing with conflicts of interest in 
Federal employment. and House . 
Concurrent Resolution No. 175, July 11, 
1958, gn the Code of Ethics for 
Government Service'(72 Stat. B12, 5 
U.S.C.A. § 7301, Note.) Executive Order 
11222, May 8. 1965, provides in part that 
"[t)he elimination of conflict of interest 
in the Federal oervice is one of the most 
important objectives in establishing 
general standards of conduct." 
· In some instances, applica lion of the 
regulations will have economic or social. 
but not environmental consequences. 
Examples include: Part 140 which 
contains regulations implementing 
the provisions of the Price-Anderson Act 
relating to financial protection and 
indemnity agreements; Part 170 which 
prescribes the schedule of Commission 
fees; and Part 4 which contains 
regulations on nondiscrimination which 
implement the provisions of Title VI of· 
the Civil Rights Act of 1964 and Title IV 
of the Energy Reorganization Act of 
1974. 

Formal interpretations of the 
Commission's regulations authorized by 
the Commission and prepared by the 
General Counsel are codified in Part 8. 
Although these interpretations may 
address matters of substance as well as 
procedure, the issuance of a formal 
interpretation and its inclusion in Part 8 
of the Commission's regulations is an 
action without environmental effect. 

The regulations in the following parts 
impose requiremenJs on licensees. · 
Part 11-Criteria and Procedures for 

Determining Eligibility for Acc~ss to 
or Control Over Special Nuclear 
Material · 

Part 1~Notices, Instructions, and 
Reports to Workers; Inspections 

Part 21-Reporting of Defects and 
Noncompliance 

Part 25-Access Authori21:/tion for 
Licensee Personnel 

Part 5~perators' Licenses 
Part 75-Safeguards on Nuclear 

Material-Implementation of US/ 
IAEA Agreement 

Part 95-Security Facility Approval and 
Safeguarding of National Security . 
Information and Restricted Data 

Part 110:-Export and Import or Nuclear 
Facilities and Materials 
Part 11 sets forth critie.ria and 

procedures for determining. the eligibility 
of individuals for access to or control 
over formula quantities of special 
nuclear material in transportation and 
certain _types of fuel cycle facilities. The 
requirements in Parts 19 and 21 relate to 
such matters as inspections, reports. 
record-keeping and posting of 
documents and notices. The.. . 
requirements.in Parts 25 and 95 relate to 
the protection. of classified national 
security information and restricted data 
end the authorization for individuals to 
have access to such information. Part 55 
establishes procedures and criteria for 
the issuance of licenses to operators and 
senior operators of licensed facilities. 
These regulations include .procedures for 
filing and requirements for approval of 
applicati0ns·, including requirements 
•relating to written examinations." 
operating tests, and medical 
examinations. Part 75 sets forth 
reporting and recordkeeping 
requirements related to implementation 
of the US/IAEA Safeguards Agreement 
and provides for access to licensed 
facilities by IAEA inspectors. Although 
the regulations,in Parts 11, 19, 21, 25, 55. 
75, and 95 address matters of substance 
and have a social and .economic effect, 
they do not have a significant effect on 
the environment. 

Part 110 sets out the procedures and 
-Gl'iteria for i_ssuance of licenses to export 
and import nuclear materials and 
facilities. In the case of export licenses, 
the procedures and criteria have been 
specified by the Congress in the Nuclear 
Non-Proliferatirm Act of 1978 (Pub. L. 
95-242, 92 Stat. 120) which does not 
include environmental impact as a. ·. 
factor to be considered. Consistent with 
this stautory mandate, the Commission 
has limited the scope of revised Part 51 
to NRC's domestic licensing and related 
regulatory functions. Section 51.1 
specifically states that the regulations in 
Part 51 "do not apply to export licensing 
matters within the scope of Part 110 
• • ... To the extent that they apply ·10 
import licenses, the regulations in Pert 
110 are largely procedural. In addition, 
as explained in the discussion and 
finding for Categorical E~clusion 15. 
which applies to the issuance, 
amendment or renewal of licenses .for 
the import of nuclear facilities and 

materials pursuant to Part 110, except 
for the import of spent power. reactor 
fuel. the limited action of importation, 
which is the only action'authorized by 
an import license, has no significant 
effect on the environment: 

Accordingly, for the reasons stated, 
the Commission finds that amendments 
to Parts 0, 1, 2, 4, 7, 8, 9, 10, 11, 14, 19, 21, 
25, 55, 75, 95. 110, 140, 150, or 170 of its 
regulations end actions on petitions for 
rulemaking relating· to such amendments 
(Category 1) comprise a category of 
actions which do not individually or 
cumulatively have a significant effect on 
the human environment, designates 
Category 1. ·as a categorical exclusion, 
and directs that Category i. be listed in 
§51.22(c) as a categorical exclusion. · · 

Category of Actions 

2. Amendments to the regulations in 
ibis chapter which are corrective or of a 
minor or nonpolicy nature and do not 
substantially modify existing 
regulations, and actions on petitions for 
rulemaking relating to these ' 
amendments. 

Discussion and Finding 

Minor amendments of this type are 
sometimes needed to update, clarify or 
eliminate an ambiguity in an existing 
regulation. Since these amendments are 
usually editorial and do not change the 
substance of an existing regulation they 
can neither increase nor decrease an·y · 
environmental impact which the existing 
regulation ma'y have. 

Accordingly, the Commission finds 
that amendments to its regulations 
which are corrective or of a minor or 
nonpolicy nature and do not 
substantially modify existing regulations 
and actions on petitions for rulemaking 
relating to such amendments (Category 
2.) comprise a category of actions which 
do not individually or cumulatively have 
a significant effect on the human 
environment, designates Category 2. as 
a categorical exclusion, and directs that 
Category 2. be listed in § 51.22[c) as a 
categorical exclusion. 

Category of Actions 

3. Amendments to Parts 20. 30, 31. 32. 
33, 34, 35,40. 50, 51, 60, 61. 70, 71, 72, 73. 
81, or 100 of this chapter which relate to 
(i) procedures for filing and reviewing 
applications for licenses or construction 
permits or other forms of permission or 
for amendments to or renewals of 
licenses or construction permits or other 
forms of permission; (ii) recordkeeping 
requirements; or (iii) reporting 
requirements: and actions on petitions 
for rulemaking relating to these 
amendments. 

Discussion and Finding 

Although amendments of this type 
affect substantive parts of the 
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Commissiop's regulations. the 
amendments themselves relate solely t.o 
matters of'procedure,. Requirements to 
keep records and ma.ke reports and 
regulations pro~idinll spec,ifi~. . 
instructions as. to where apphca!ions: 
should be filed, how they should be 
signed and executed. the number of 
copies to be furnished, and the 
procedural steps which will be followed 
in connection with their review, do not 
have an effect on the environment. Like 

. the amendments in Category 1., their 
function is to facilitate the orderly 
conduct of Commission business. 
Accordingly, the Commission finds that 
amendmen.ts of this type (Category 3.) 
comprjse a category ,of actions w!iich do 
not ·individually or cumulatively have a 
significant effect on the human 
environment, desigm1tes Category 3: as 
a .categorical exclusie>n, and directs that 
Category 3. be listed in § 51.22(c) as a 
categorical exclusion. · 

Category of Actions 

4. Entrance into or amendment, 
suspension, or termi111ation of all or part 
of an agreement with a State pursuant to 
section 274 of the Atomic Energy Act of 
1954;•ail amended; prt0viding for· 
assumption by the State and · 
discontinuance by th,e Commission ·of 
certain regulatory authority of the 
Commission. 

Di~cussion and Finding 
Section 274 of the Atomic Energy Act 

of 1954, as amended [42 U.S.C .. I 2021), 
provides a mechanism (a section 274b. 
Federal-State Agreement) which 
authorizes the Commission to 
discontinue and enables individual 
States to assume, as they become ready. 
and willing to do so, ,~ertain defined 
areas of regulatory authority over· 
source, byproduct and special nuclear 
material. In order.to make sure that the 
health and safety of the public will , 
continue to be adequately protected, 
section 274d. prescribes certain · 
conditions which muut be met before an 
agreement can be entered into. 

d. The Commission shall enter into an 
agreement under subsection b. of this section 
with any State if- · 

(1) The Governor of.that Stale certifies that 
the State has a program for the control of 
radiation hazards adequate to protect the 
public health and safety with respect to the 
materials within the Stalle covered by the 
proposed agreement, and that the Sta.le .. 
desires to assume regulatory respons1b1hty 
for ouch materials: and 

(2) the Commission finds that the State 
program is in accordanc,e with the 
requirements of subsection o. • and in all 
other respects compatible with the 
Commission's program for regulation of such 

"Section 274o., which wau added by Pub. L. 9&
B<MI (92 Stal. 3037), contain• certain requirements 
relating to the licensing and reeulation of mill 
tailing1. 

materials, and that the State program is 
adequate to protect the public health a,nd 
safety with respect to the materials covered 
by the proposed agreement. 

These requirements provide assurance 
that following the transfer of functions 
under the section 274b'. agreement, the 
State will administer the existing 
regulatory program in a manner. similar 
to the way in which it was prevwusly 
administered by the, NRC. · , 

Under section 274j of the Act, the 
Commission retains certain residual 
powers which permit the Commission to 
terminate or suspend all or part,of a. 

. State agreement and reassert its own.· 
licensing and regulatory authority if it · 
finds that.,. • • (1) such termination or 
suspension is required to protect the · 
public health and safety, or (2) the State 
has not complied with one or more of ·. 
the requirements of this section (section 
274]." In aid of this residual authority, 
section 274j also provides that the 
Commission "* • • shall periodically 
review. such.agreements and actions 
taken by the States under the . 
agreements to ensure compliance with . 
the provisions of this sectipn·[section 
274] • •. ... · : • . 

Under·the·statutory scheme provided 
in section ~74, state regulatory actions 
do not become Federal actions for the . · 
purposes of NEPA by virture·ofthe 
provisio·ns of a Federal-State agreem·ent. 
The agreement does not' constitute a 
delegation or transfer of Federal · · · 
authority. to the ·states. Instead, the 
agreement specifies the conditions 
under. which the Sta tea may exercise 
their own sovereign authority. Under the 
provisions of the agreement, the NRC's. 
regulatory authority.,over source; 
byproduct and special nuclear material, 
conferred upon it by the Atomic Energy 
Act, is discontinued, thereby enabling . 
the States, in the exercise of their, · 
inherent police powers to protect the 
public health and safety of their citizens, 
to assume regulatory authority over · · 
those materials. Thus, regulatory actions 
taken by states under an· agreement are 
state actions and as such are not subject 
to NEPA which only applies to Federal 
actions. · · · 

Although execution of a Federal-State 
agreement is essential to shift regulatory 
control over source, byproduct and less
than-criticai' qu~ntities of special 
nuclear material from the NRC to a 
state, the formal,Federal action of; 
entering into such an agreement has no 
immediate or measurable.environmental 
impact. At the time of entra.nce into an · 
agreement, information on the kind and 
number of State regulatory actions to be 
taken during the indeterminate period 
an agreement may remain in effect 
cannot be known and in consequence 
the environmental effects;of those · 
actions cannot be ascertained: 
Accordingly. no meaningful 
environmental impact statement or 

en:vironme~tal assessment can be 
prepared. Under .these circu~stances .. a 
categorical exclusion for actions of this 
type appears warran~ed. · . .. · 

In order to implement the prov1S1ons 
of the Uranium Mill Tailings Radiation 
Control Act of 1978, it will be necessary 
for the Commission and those 
Agreement States. which, wish '~o retain 
regulatory authority over ~i:amum 
milling to amend the prov1s1o~s of the 
section 274b agreements now m force. 
The purpose of these amendmen~s is to 
bind the States. in accordance with the 
provisions of the Act, to carry out their 
responsibilities,with respect to the 
regulation of mill tailings in a manner 
which will not only provide adequate 
protection of the public health and· 
safety but which will also protec!.th.e 
environment from hazards a.ssoc1ated 
with those materials. Among·other 
things, the. States will be required to 
prepare detailed environmental 
analyses before they license acli.vities · 
which result in the production of mill 
tailings. . , . . , · : · · · . · . 

Implementation·of the amended 
agreements. as. intended by the · 
Congress, will have a significant and 
beneficial effect upon the environ111ent. 
To acknowledge this, however. does not 
change the fact that.the formal action of 
amending an agreement, in and of itself, 
is not only ·without any environmental 
impact, ·but given the nature of the , 
statutory mandate, which requires.that 
the terms of the agreements conform to 
the requirements of the Act, is 
essentially minist.erial. 
· Accordingly:the Commission finds, 

that entrance into or amend111ent,, 
suspension, or termination of all or part 
of an,agreement with a State pursuant to 
section 274 of the Atomic Energy Act of 
1954, as amended, providing for 
assumption by the State and 
discontinuance by the Commission of 
certain regulatory authority of the 
Commission (Category 4.) comprise a 
category of actions which do not 
individually or cumulatively have a 
significant effect on the human . 
environment, designates Category 4. as 
a categorical exclusion and directs that 
Category 4. be listed in I 51.22(c) as a 
categorical exclusion., · · 

Category of Actions . 

5. Procurement of general equipment. 
and s,upplies. 

Discussion and Finding 

Proc~ements of general equipment 
and supplies ensure that NRC personnel 
are able to efficiently perform their 
official responsibilities on aday to day 
basis. Although these procurements 
have an economic effect, they do not 
h~ve a significant effect on the 
enviroament. · 

Accordingly, the Comm,ission finds 
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that procurements of general equipment 
and supplies (Category 5.) comprise a 
category of actions which do not 
individually or cumulatively have a 
significant effect on the human 
environment, designates Category 5 .. as 
a categorical exclusion, and directs that 
Category 5. be listed in§ 51.22(c) as a 
categorical exclusion. 

Category of Actions 

6. Procurement of techriical 
assistance, confirmatory research 
provided that the confirmatory research 
does not involve any'significant 
construction impacts, and personal 
services relating fo the safe operation 
and protecuon of commercial re11ctors, 
other facilities, and materials subject to 
NRC licensing and regulation. 

Discussion and Finding 

These actions involve scientific and 
engineering studies, assessments and 
analyses in areas relating to the safe 
operation and protection of commerciHI 
reactors, other facilities, and materials 
subject to regulation, licensing and 
inspection by the NRC. The actions .do 
not include confirmatory research 
programs which entail physical 
construction of plants and facilities: 

Although these activities have an 
economic effect, no significant effect oil 
the em:ironment is anticipated. 

Accordingly. the Commission finds 
that procurement of technical 
assistance, confirmatory research which 
does not involve any significant 
construction impacts and personal 
services relating to the safe operation 
and protection of commercial reactors, 
other facilities, and materials subject to 
NRC licensing and regulation {Category 
6.) comprise a category of actions which 
do not individually or cumulatively have 
a significant effect on the human 
environment. designates Category 6. as 
a categorical exclusion. and directs thHt 
Category 6. be listed in § 51.22(c) as a 
categorical exclusion. 

Category of Actions 

7. Personnel actions. 

Discussion and Finding 

Personnel actions refer to 
administrative actions affecting NRC 
employees or potential employees, 
including labor union activities and the 
·hiring. promotion and separation of 
personnel. Although these activities 
have a social and economic effect, they 
do not have a· significant effect on the 
environment. 

Accordingly, the Commission finds 
that personnel actions (Category 7.) 
comprise a category of actions which do 
not individually or cumulatively have a 
significant effect on the human · 
environment, designates Category 7. as 
a cat(;!gorical exclusion, and directs that 
Category 7. be listed in § 51.22(c) as a 

categorical excl:ision. 

Category of Actions 

8. Issuance, amendment, or renewal of 
operators' licenses pursuant to Part 55 of 
this chapter. 

Discussion and Finding 

Part 55 of the Commission's 
regulations prohibits persons from 
performing the functions of an operator 
ore senior operator at a licensed facility 
unler;;i;i e_uthorized to do so bv a license 
issued by the Commission. Although 
issuance or denial of an operator's 
license may have a significant economic 
effect on the individual applicant, the 
action of the Commission in issuing. 
amending or renewing en operator's 
license in accordance with the 
procedures of 10 CFR Part 55 does not 
have s:n i!nvironmental -effect. The 
environmental impact of the operation 
of a licensed facility by a licensed 
operator is fully considered in the 
environmental impact statemeP..t or 
environmental assessment prepared in 
connection with the licensing action 
authorizing operation of the facility. The 
formal action of certifying en operator 
does not authorize facility operation. 

Accordingly. the Commission finds 
that issuance, amendment or renewal of 
operators' licenses pursuant to Part 55 of 
this chapter (Category 8.) comprise a 
category of actions which do not 
individually or cumulatively have a 
significant effect on the human 
environment, designates Category 8. as 
a categorical exclusion, and directs that 
Category 8. be listed in § 51.22(c) as a 
categorical exclusion. 

Category of Actions 

9. Issuance of an amendment to a 
permit or license for a reactor pursuant 
to 'Part 50 of this chapter which ·changes 
a requirement with respect to 
installation ·or use of a facility 
component located within the restricted 
area, us defined in Part 20 of this 
chapter, or which changes an inspection 
or a ilurveillance requirement, provided 
that (i) the amendment involves no 
significant hazards consideration, (ii) 
there is no significant change in the 
types or significant increase in the 
amounts of any effluents that may be 
released offsite, and (iii) there is no 
significant increase in i~dividual or 
cumulative occupational radiation 
exposure. 

Discussion and Finding 

·Experience has indicated that 
amendments in this category either have 
no-environmental impact or have an 
environmental impact that is 
insignificant. Changes which relate to 
the ins talla lion or use of a facility 
component located within a restricted 
area and which do not involve 
significant hazards considerations, 

significant changes in offsite effluents, 
or significant increases in occupational 
doses do not resultin offsite effects that 
could have a significant impact on the 
human environment. Associated effects; 
if any, would be minimal and would be 
confined to limited acceBB areas on site. 
Experience has also shown that 
amendments that change an inspection 
or surveillance requirement ere usually 
of a procedural nature. The purpose of 
these changes is to incorporate accepteli 
improvements in the installation or use 
of facility components or in inspection 
and surveillance which will facilitate the 
conduct of the licensee's business and 
insure the adequacy end timeliness of 
information reported to the Commission. 
As a result, such amendments will not 
lead to significant environmental · 
impacts on the human environment 
either individually or cumulatively.· 

Accordingly. the Commission finds 
that license amendments of this type 
(Category 9.) comprise a category of 
actions which do not individually or 
cumulatively have a significant effect on 
the human environment, designates : 
Category 9. as a categOl'ical exclusion. 
and directs that Categorr 9. be listed in 
§ 51.22(c) as a categori,cal exclusion. 

Category of Actions 

10. Issuance of an amendment to a 
permit or license pursuant to Parts 30, 
31, 32, 33, 34, 35, 40, 50, 60, 61, 70, or 72 of 
this chapter which (i) changes surety. 
insurance and/or indemnity 
requirements. or (ii) changes 
recordkeeping, reporting. or 
administrative procedures or 
requirements. 

Discussion and Finding 

Issuance of an amendment to a permit 
or license to change surety. insurl;lnce 
and/or indemnity requirements or to 
change requirements relating to · 
recordkeeping. reporting or other 
administrative procedures does not 
affect the scope or nature of the licensed 
activity: Although changes in surety, 
insurance and/or indemnity 
requirements affect the financial 
arrangements of licensees and have 
economic end social consequences, they 
do not alter the environmental impact of 
the licensed activities. Similarly, 
changes in recordkeeping and reporting 
requirements and other administrative. 
procedures.relating to the licensee's 
organization end.management do not 
change the nature and the consequent 
environmental impact of the licensed 
activity. The function of these 
procedural and administrative changes 
is merely to facilitate the orderly 
conduct of the licensee's business and to 
insure that the information needed by 
the ConimiBBion tci perfonn its 
regulatory functions is readily available. 
Accordingly, the Commission finds that 
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license amendments ,of this type 
(Category 10.) comprise a category of 
actions which do not individually or 
cumulatively have a 11ignificant effect on 
the human environmunt, designates 
Category 10. as II categorical exclusion, 
and directs that Category 10. be listed in 
§ 51.22(c) as a categoidcal exclusion. 

Category of Actions 

11. laauance of amendments to 
licenses for fuel cycle plants and 
radioactive waste disposal sites and 
amendments to materials licenses 
identified in I 51.60(b)(1) which are 
administrative, organizational, or 
procedural in nature, or which result in 
a change in process operations or 
equipment, provided t.hat (i) there is no 
aignificantchange in the types or 
significant increase in the amounts of 
any effluents that mai, be released 
offsite, (ii) there is no significant 
increase in individual or cumulative 
occupational radiation exposure, (iii) 
there is no significant construction 
impact, and (iv) there is no significant 
increase in the potent:ial for or 
consequences from radiological 
accidents. 

Discussion and Finding 

Some requests for amendments to 
these types of licenseu are 
administrative, organizational or 
procedural in nature or involve changes 
in process operations and equipment 
which do not result in any significant 
adverse incremental impacts to the 
environment from the licensed activity. 
Implementation of these minor and 
routine types of changes do not 
significantly alter the previously 
evaluated environmental impacts 
associated with the lic:ensed operation, 
taking into account co:nstruction 
impacts, types and amounts of effluents 
released by the operation, occupational 
exposure of employeeu, or potential 
accidents. Furthermore!, these 
amendments do not affect the scope or 
nature of the licensed activity. 

Accordingly, the Commission finds 
that this class of amendments to 
licenses for fuel cycle plants and 
radioactive waste disposal sites and to 
certain types of materials licenses 
,(Category 11.) comprise a category of 
actions that do not individually or 
cumulatively have a significant effect on 
the human environment, designates 
Category 11. as a categorical exclusion, 
and directs that Category 11. to be listed 
In I 51.22(c) as a categ,orical exclusion. 

Category of AcUona 
12. Issuance of an amendment to a 

license pursuant to P81'ts 50, 60, 61, 70, 
72, or 75 of this chapter relating solely to 
1afeguarda matters (i.e. protection 
against sabotage or lo&:& or diversion of 
special nuclear material) or issuance of 
an approval of a safeguards rlan 
submitted pursuant to :Parts 50, 70, 72, 

and 73 of this chapter, provided that the 
amendment or approval does not 
involve any significant construction 
impacts. These amendments and 
approvals are confined to (i) 
organizational and procedural matters,· 
(ii) modifications to systems used for 
security and/or materials 
accountability, (iii) administrative 
changes, and (iv) review and approval 
of transportation routes pursuant to 10 
CFR 73.37. 

Discussion and Finding 

Amendments and approvals of this 
nature relate to the protection of nuclear 
materials against theft or diversion or to 
the protection of nuclear materials, 
facilities, and transportation activities 
against radiological sabotage. They are 
needed (1) to implement new safeguards 
regulations through incorporation of 
provisions into licenses and (2) to permit 
modifications .to licensees' safeguards 
programs established under existing 
requirements. With the exception of 
amendments involving significant 
construction, they are confined to (i) 
organizational and procedural matters, 
(ii) modifications to systems used for 
security and/or materials 
accountability, (iii) administrative 
changes, and (iv) review and approval 
of transportation routes pursuant to 10 
CFR 73.37. The issuance of license 
amendments relating to these matters in· 
and of themselves will not cause any 
significant environmental impacts. 

With regard to route approvals, the 
requirement in 10 CFR 73.37(b)(7) for 
advance NRC approval of transportation 
routes applies only to spent fuel 
shipments and was included in the 
Commission's regulations in order to 
provide additional assurance that 
shipments containing spent fuel would 
be adequately protected against loss, 
diversion or sabotage. Before approving 
a particular transportation route, the 
NRC first makes a determination; on the 
basis of independently acquired 
information, that (1) details have been 
worked out for swift response by local 
law enforcement agencies, if req'Jested, 
and (2) concrete details for NRC 
contingency planning for the route are 
adequate. The NRC bases its route 
approvals on the following criteria: (1) 
Routes that permit more timely 
responses by local law enforcement 
agencies are preferred, (2) routes that 
avoid passage through tactically 
disadvantageous positions are preferred; 
(3) routes should have appropriate rest 
and refueling stops available; and (4) 
routes with advance safety design 
features such as divided highways and 
guard rails are preferred. In this manner 
the NRC is able to obtain or verify the 
adequacy of requisite safeguards 
information and to ensure that 
transportation will take place only over 
routes that have adequate safeguards. 

The NRC distinguishes between 
safety matters and safeguards matters in 
its regulatory scheme. The requirement 
of NRC route approval is one of a · 
number of elements of the physical · 
protection system for spent fuel 
shipments and involves only a 
safeguards review. Safety matters are 
covered by 10 CFR Part 71 (packaging) 
and by Department of Transportation 
(DOT) regulations. Generally DOT is 
responsible for.regulating safety in the 
transportation routing of radioactive 
materials. DOT did an environmental 
assessment in connection with the 
adoption of its rules authorizing the 
shipment by road throughout the Nation 
of all types of radioactive m~terials. 
DOT found in that environmental 
assessment that no environmental. 
impact statement was required in 
connection with the adoption of the 
rules because the risks of highway 
transport are so low that the regulations 
authorizing such transport will have no 
significant adverse environmental 
impact. 

DOT in its environmental assessment 
relied in part on two studi_es sponsored 
by the NRC: (1) Final Environmental 
Statement on the Transportation of 
Radioactive Materials by Air and Other 
Modes, NUREG-0170 (December 1977); 
(2) Transportation of Radionuclides in 
Urban Environs: Draft Environmental 
Asse.s~ent, NUREG/CR--0743; SAND 
79--0369 (1960). The Commission finds 
from these studies and other available 
information, like DOT, that the transport 
of radioactive materials will not have a 
significant adverse environmental 
impai;t. 

The Commission in NUREG-0170, a 
generic environmental impact statement, 
considered the environmental impacts cf 
the transportation of radioactive 
materials, including the transportation 
of those materials over routes approved 
for safeguards purposes, and concluded 
that such impacts are small. This generic 
environmental impact statement set out 
the NRC's views of the present (1977) 
and projected (1985) environmental 
impact of the transportation of 
radioactive material and provided 
documentation for the NRC 
determination that the environmental 
Impacts, radiological as well as non
radiological, of both the normal 
transportation of radioactive materials 
and of the risk and consequent 
environmental impacts attendant on 
accidents involving radioactive material 
shipments were sufficiently small that 
shipments by all modes of transport 
should be allowed to continue and that 
no immediate changes to NRC 
regulations were needed. This report 
also concluded that the risks of theft or 
sabotage resulting in any significant 
radiological release are sufficiently 
small to constitute no major adverse 



PART 51 • STATEMENTS OF CONSIDERATION 

impact on the environment. The 
Commission has examined the potential 
impacts set forth in NUREG--0170 and 
characterized as "small" and 
determined that they do not amount to a 
significant adverse impact. 

NUREG/CR--0743 was developed to· 
supplement NltREG--0170 by specifically 
studying the transport of nuclear 
materials through urban areas. That· · 
report concurred with the general 
conclusions in NUREG--0170 that neither 
accident-free transport" nor the overall 
expected effects of accidents pose ii· 
significant hazard to urban populations. 
However, that study, although it 
contained a high degree of uncertainty 
as to the potential consequences of 
sabotage of'spent fuel shipments, did 
suggest that sabotage has the potential· 
for producing serious radiological · 
consequences in areas of high 
population dens\ty. 

In response lo this uncertainly the · 
NRC and the Departm'imt of Energy 
(DOE) sponsored separate coordinated 
experimental programs. While the 
results of these studies are still 
undergoing review, they appear to 
support the conclusion that transport of 
radioactive materials will not have 
significant adverse environmental 
impacts. The Commission believes that' 
the available information. including the. 
review of these two studies to date, 
provides sufficient certainty to coriclud~ 
at this time that the transportation ·or 
radioactive materials in accord with 
NRC and DOT regulations will not have 
a significant adverse impact on the ' 
environment. In this connection, see 
City of New York. et al. v. U.S. 
Department of Transportation, e{al., 715 
F.2d 732 (2d Cir., 1983) in which the U.S. 
Court of Appeals for the Second Cir"cuit 
upheld DOT's determination that 
promulgation of DOT regulation HM-164 
governing the highway transportation of 
radioactive materials was riot an action 
requiring preparation of an · 
environmental impact statement. Appeal 
dismissed and certiorari denied, 
February 27, 1984, No. 83-770, U.S. 
Supreme Court, October term 198.3 .. The 
Commission notes, however, that if 
special circumstances are shown to 
exist in connection with a particular 
shipment an environmental assessment 
or,an environmental impact statement 
may be prepared for that shipment. and 
that as further review continues, this 
conclusion may be modified. 

Accordingly, the Commission finds 
that license amendments and approvals 

' of this type (Category 12.) comprise a 
category of actions which do not 
individually or cumulatively have a 
significant effect on the human 
environment, designates Category 12. as 
a categorical exclusion, and directs that 
Category 12. be listed in § 51.22(c) as a 
categorical exclusion. 

Category of Actions 
13. Approval of package designs for 

packages to be used for the 
transportation of licensed materials. 

Discussion and Finding 

Certificates of compliance approving 
package designs for packages to be used 
in the transportation of radioactive 
materials' are issued upon demonstration 
that the package designs meet 
applicable performance standards 
contained in Part 71 of the Commission's 
regulations. Although it is expected tha·1 
packages manufactured in accordance 
with approved designs will be used to 
transport radioactive materials, the 
certificates of compliance do not and 
cannot authorize the actual 
transportation' of those materials. At the 
time a certificate approving a particular 
package design is issued, there is no 
specific information available on the 
number of packages that will be . 
manufactured or the frequency of use. 
Since the Commission finds ·from other 
available material" that the 
transportation of radioactive material in 
accord with applicable regulations will 
not have a significant adverse impact on 
the environment, the approval of 
package designs in at:ccird with those 
regulations similarly can have no 
significant adverse environmental 
impact. · 

The Commission prev.iously 
co;;:isidered the impacts of the actual 
transp_ortation of radioactive materials 
in packages meeting the performance 
standards of 10 CFR.Part 71 in a generic 
environmental impact statement (Final 
Environmental Statement on the 
Transporta-tion of Radioa.ctive Materials 
by Air and Other Modes, NUREG--0170, 
December 1977) and concluded that such 
impacts are small. This generic · 
environmental impact statement was 
prepared to aid the NRC in reevaluating 
its regulations for the air transportation 
of radioactive materials, including 
packaging and related ground · 
transportation. Although the statement 
was directed al air transportation, 
packaging standards and other 
transportation modes-land transport 
and water transport-were also 
considered. The statement set out the 
NRC's views on the present (1977) and 
projected (1985) environmental impact 
of the transportation of radioactive 
materials. The statement also provided 
documentation for the NRC 
determination that the environmental 
impacts, radiological as well as non
radiological. of normal transportation of · 
radioactive materials, including the 
transportation of those materials in 
packages for which the Commission had 
issued design approvals, and the risks 
and consequent environmental impacts 
attendant on ~ccidents involving 
radioactive material shipments were 

sufficiently small that shipments by all 
modes of transport should be allowed to 
continue. On the basis of this generic 
environmental impact statement. the 
NRC concluded that no immediate 
changes to its regulations, including 
those portions of the regulations relating 
to the certification of package designs, 
were needed. The Commissiori'h'as 
examined the potential-impacts set forth 
in NUREG--0170 and characterized them 
as "small" and determined that they do 
not amount to a significant adverse 
impact. 

NUREG/CR--0743, Transportation of 
Radionuclides in Urban Environs: Draft 
Environmental Assessment (1980) was 
developed lo supplement NUREG--0170 
by specifi~ally studying the transport of 
nuclear materials through urban areas. 
That report concurred with the general 
conclusions in NUREG--017·0 that neither 
accident-free transport nor the overall 
expected effects of accidents pose a · 
significant hazard to urban populations. 
However, that study, although it 
contained a high degree of uncertainty· 
as to the potential consequences cf 
sabotage of spent fuel shipments, did 
suggest that sabotage has the potential 
for producing serious radiological 
consequences in areas of high 
population density. 

In response to this uncertainty the 
NRC and the Department of Energy 
(DOE) sponsored separate coordinated 
experimental programs. While the 
results of these studies are still 
undergoing review, they appear to 
support the conclusion that transport of 
radioactive materials will not have 
significant adverse environmental . 
impacts. The Commission believes that 
the available information, including the 
review of these two studies to date, . 
provides sufficient certainty to conclude 
at this time that the transportation of . 
radioactive materials in accord with 
applicable regulations will not have a 
significant adverse impact on the 
environment. The Commission notes 
that as further review continues, this 
conclusion may be modified. 

Accordingly, the Commission finds 
that approvals of package designs for 
packages to be used for the 
transportation of licensed materials 
(Category 13.) comprise a category of 
actions which do not individually or 
cumulatively have a significant effect on 
the human environment, designates 
Calegory 13. as a categorical i;xclusion, 
and directs that Category 13. ,be listed in 
§ 51.22(c) as a categorical exclusion. 

Category of Actions 

14. Issuance, amendment, ur renewal 
of materials licensP.s issu~d pursuant to 
10 CFR Parts 30, 31, 32. 33. 34, 35, 40, or 
70 authorizing the following types of 
activities: 
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(i) Distribution of r:~dioactive material 
and_ devices or produ,cts contc1ining 
radioactive. mate1-ial t:o general licensees 
and to persons exempt from licensing. 

(ii) Distribution of 
radiopharmaceuticals,, generators, 
reagent kits and/or s1:aled wurceli to 
persons licensed pursuant to 10 CFR · 
35.14 and 35.100. 

(iii) Nuclear pharmacies. 
(iv) Medical and veterinary. -
(v) Use of radioactive materials for 

research and development and for 
educational purposes. 

(vi) Industrial radio,graphy. _ _ _ 
(vii) lrradiators. ' . 
(viii) Use of sealed iiources and use of 

gauging devices, anali1ticalinstruments 
and other devices containing sealed . 
sources .. 

(ix) Use of uranium as shielding. 
material in containers or devices 

(x) Possession of radioactive materi~l 
incident ~o performing' services such as , 
installation, maintenance, leak tests and 
calibration. · 

(xi) Use of sealed sources and/or -
radioactive tracers in 1well-lo88ing_ · 
procedures. __ 

(xii) Acceptance of 1>ackaged 
radioactive wastes from others for 
transfer to licensed land burial facilities 
provided the interim storage period for 
any package does not 1exceed 180 days 
and the total possessio,n limit for all . 
packages held in interim storage at the 
same' tiine does not ex,~eed 50 curies. 

(xiii) Manufacturing or processing of 
source, byproduct, or special nuclear 
materials for distributi1Jn to other 
licensees, except processing of source 
material for extraction of rare earth and 
other metals. 

(xiv) Nuclear laundries. 
(xv) PosseHion, manufacturing, 

pl'ocessing, shipment, tiesting; or other 
use ·of depleted uranium military · 
munitions. · · · 

(xvi) Any use of sour1;e, byproduct~ or -
special nuclear material not listed above 
which involves quantities and forms of 
so~ce, byproduct, or si;1ecial nuclear 
material similar to thos1? listed in 
sections (i}-(xv) of Category 14. 

Di.~cussion and Findingil 

Previously, the Commission's· · 
attention to environmental review 
requireme·nts for materi1i.ls licensing 
actions has focused largely on activities 
in the uranium fuel cychi. In this revision 
to 10 CFR Part 51, other types of 
materials licenses are a1:corded 
additional attention. Al.though some 
types of materials licensing actions_ have 
not been·the subject of an in-depth 
environmental review, the NRC and its · 
predecessor Bl!ency, the Atomic Energy 
Coinmission, have had over thirty years 
experience in licensing and regulating · 
these·materials licensee£1. Based on this 
experience, the NRC believes that _these 

activities, individually or·cumulatively,
have not resulted in any significant 
impact on the e~vironment. Abs~lute . 
confirmation that none of these hcensmg 
actions would ever have any significant 
environmental impact could be obtained· 
only by in-depth reviews of each of : 
thousands of licensing actions each 
year. The Commission does not believe 
that the huge expenditure .of_ resources 
that would be required would be 
justified and_ believes that the _ 
environment would be better.protected 
if NRC's resources were devoted to the , 
environmental· analyses· 'called for under 
§§ 51.20(b) and 51.21 of this subpart for, 
the types of actio_ns which experience 
SUl!l!ests have real potential ~o cause 
significant environmental problems. _ 
Under the revised regulation~. the NRC 
staff may prepare an environmental 
impact statement or an environmental 
assessment. _as appropriate, for any 
licensing actions covered by /l 
categorical exclusion should special 
circumstances come to its attention that 
would warrant such action. ' ' 

. (i) Dis_tributiQn of radioactive material 
and devices or produc_ts containing 
radioactive material to general licensees 
and to persons exempt from licerising. 

These licenses ·authorize persons to 
distribute radioactive materials and 
devices such as density gauges, level· 
gauges, and other gauging devices to 
persons who are general licensees and 
to distribute products containing . - · 
r•dioactive material such as watches, 
electron tubes, or smoke detectors to 
persons who are exempt from licensing. 
These licenses for distribution do not 
authorize processing or use of · 
radioactive materials. There are no 
effluent release~·or personnel exposures 
associated with the licensed activities. 
these distribution licenses presuppose 
ultimate use od>ossession of the · · 
radio'active'materials under a gener·al' 
license or exemption established. by 
regulation, which regulation, under 
§ 51.21, will require an environm_ental 
assessment addressing the . _ 
environmental Jmpacts of the generally 
licensed ·or exempted activities of the 
recipients of the materia_ls·. The - · 
radioactive materiaL devices and . 
products that ni~y be distributed ' ' ' 
pursuant to these licenses must meet the 
specific standards ·and requirements in 
the NRC regulations. At the time of 
issuance of the regulations autho'rizing 
distribution, the determination was 
made that subseqlient exempt or 
generally licensed use or possession of 
the materials would.not constitute a risk 
to the public-health and safety. 

(ii) Distribution of 
radiopharmaceuticals, generators, 
reagent kits-and/or sealed sources to· 
persons licensed pursuant to 10 CFR 
35.14 and 35.100. · · · 

These licenses authorize persons to 
distribute radiopharmaceuticals, -

generators, reagent kits and/?r sealed 
sources to NRC's Group medical. 
licensees. These :licenses for distribution 
do not authorize possessfon, use or,, 
processing of radioac'tive materials. 
There are no effluent releases or . 
personnel exposures associated with the 
licensed activities. · 

[iii) Nuclear pharmacies. -
Nu.clear pharmacies, pu~~ha~e , _ 

prepared radi9pha~aceut1ca1s, . 
radioisotope generators and reagent kits 
from manufacturers. They elute the - . _ 
generators and distribute the eluate as a 
prepared radiopharmaceutical or . 
compound the eluate with reagent kits to 
make prepared _radiopharmaceuticals. 
They dispense and distribute prepared 
radiopl;tarmaceliticals to ,med~cal . 
licensees in unit-dose or mult1adose 
forms. If the services of a nuclear 
pharmacy are not used, the ~edic~l . 
licensee performs these functions m his 
own nuclear medicine laboratory. Due 
to the short half-life of medicaJly useful 
isotopes, the radioactive wastes that. 
nuclear pharmacies generate may be 
decayed to background levels in. storag~: 
Releases in effluents may be est1matefi . 
at 5% of maximum permissible values. _ 
Due to the soft gamma emission of most 
medically useful Isotopes and the use of 
personnel shielding devices, exposure to_ 
personnel may be conservatively _ 
estimated at 25% of the maximum · 
permissible dose. 

(iv) Medical.and veterinary. , 
NRC issues licenses to hospitals and_ 

to physicians authorizing use of 
radioactive materials in the diai;inosis 
and treatment of patients. These · 
licensed activities may include such 
activities as: receipt of radioactive 
m_a'terial. preparation of ' ' 
radiopharmaceuticals from Mo-99/Tc-
99m generators and_ reagent kits, · 
administration of unsealed 
radiopharinaceuticals to patients for 
diagnostic.or therapeutic purposes, the 
use of sealed sources for brachytherapy 
(i.e., radiation delivered from a short 
distance) and/or teletherapy (Le., 
radiation delivered from a long 
distance), tise of sealed sources 
contained in devices implanted in 
patients (e:8·, nuclear-powere\i · . 
pacemakers), laboratory use of unsealed 
sources for performance of diagnostic 
tests or'·for'.tracer- studies for research 
purposes, use.of source material for 
shielding (e.g., as a component of a 
teletherapy unit or a linear accelerator), 
and the disposal of the authorized 
materials by holding for decay or by 
transfer to authorized recipients. 

For the purposes of this discussion,· 
medical licenses also include similar 
activities conducted by·veterinarians for 
diagnosis or treatment of animals and 
laboratory use of unsealed sources for 
diagnostic tests as performed by clinical 
laboratories. 

The environmental_ impact of these 
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licensed activities is insignifi~ant. In 
!ight of 10 CFR 20.107,.radiation · 
exposures of patients are not 
considered. The environmental impacts 
would be: occupational exposures 
estimated at less than 10% of the 
applicable limits; non-occupational. 
exposures of members of the public who 
may have contact with these patients , 
are generally minimal; releases to air 
and water or to sanitary sewerage 
(primarily as patient excreta) are of 
small quantity, or if of larger quantities, 
are short-lived. Effluent releases with. 
the exception noted in 10 CFR 20.303(d) 
are estimated at less than 10% of the 
applicable limits. 

(v) Use of radioactive materials for 
research and development and for 
educational purposes. · . 

These licenses authorize persons (e;g .. 
academic Institutions, industrial firms, 
end government agencies) to use sealed 
and/ or unsealed sources of byproduct, 
source and special nuclear material for 
activities such as research and · 
development (10 CFR 30.4(q)), 
educational ,purposes, classroom 
demonstrations, animal tracer studies. 
and tracer studies of materials and 
compounds. (Licenses to construct or 
operate nuclear research reactors are 
not materials licenses and therefore are 
not within the scope of this categorical 
exclusion.) .This categorical exclusion 
does qot encomoass fa) processinsi or 
manutacturing, (b) performance of field 
studies in which licensed material is 
deliberately released directly into the 
environment for purposes of the study, 
or [c) use of radioactive tracers in field 
flood studies involving secondary and 
tertiary oil and gas recovery. A~ 
specified in § 51.60[b)(l)(vi), applicants 
seeking licenses authorizing the use of · 
tracers in field flood studies involving 
secondary and tertiary oil and gas 
recovery are required to submit 
environmental reports. In the case of 
other field studies in which licensed 
material is deliberately released directly 
into the environment for purposes of the 
study, environmental reports will be 
requested on a case-by-case basis as 
needed. 

A typical facil!ty is designed to 
minimize release of effluents· to the 
environment. Remote handling 
equipment, personnel protective 
clothing. and shielding ihaterials are 
standard equipment to minimize 
personnel exposures. A day-to-day 
radiation safety program provides for 
monitoring of personnel exposures, 
contamination levels, radiation levels, 
and effluent releases. Personnel 
exposures and effluent releases are 
estimated at less than 10 per cent of the 
limits of 10 CFR Part 20. 

(vi) Indu11trial radiography. 
Gamma radiation sources (primarily 

iridium-192 and cobalt-60) are used for 
non-destructive testing of materials . 

throughout the United States. The 
sources used are metallic and are 
encapsulated in a stainless steel 
capsule.Therefore, during ordinary use 
it is not expected .that there will be 
releases·of radioactive material to the 
environment. The radiation exposure 
during routine use of sources in 
industrial radiography is well within 
NRC limits for occupational exposure. 
The average exposure per individual 
radiographer is less than 0.4 rem per 
year. which is less than 10% of the 
permissible exposure. 

(vii) Irradiators. 
These devkes are used for a variety 

of purposes in research and industry to 
exp·ose products to large amounts of 
radiation. Typical uses in.elude 
sterilization or microbiological reduction 
in medical and pharmaceutical supplies 
and insect eradication through sterile 
male release programs. Irradiators 
usually contain from a few hundred 
curies to megacuries of radioactiv·e 
material. principally cobalt 60. The 
radioactive material.is contained in 
sealed sources. Product irradiation 
occurs within areas to which access is 
controlled and which are shielded to 
protect both operating personnel and the 
environment. . 

Personnel exposure~ during use ~f· 
these devices are less than 5% of the 
limits in 10 CFR Part 20. There arc no. 
effl~ent releases resulting from 
operation of irradiators. 

(viii] Use of sealed sources arid use of 
gauging devices, analytical instruments 
and other devices containing sealed 
sources. 

Sealed sources used by licensees are 
usually singularly or doubly 
encapsulated depending on activity in 
stainless steel. Therefore, in ordinary 
use it is not expected that the use or" 
sealed sources will result in the release 
of radioactive material to the 
environment. Sealed sources used by 
licensees are usually required to 
undergo rigorous prototype testing to 
ensure that the likelihood of a 
substantial release of radioactive 
material to _the environment during 
abnormal use of sealed sources is 
unlikely. 

Gauging devices used to measure 
thickness, density, and level of materials 
contain sealed sources, usually cesium-
137 and strontium-90, which are 
enc~psulated so that there is no leakage 
durmg use. The devices provide 
shielding such that radiation levels 
external to the devices are on the order 
of a few milliroentgens per hour. Other 
devices include gas chromatographs 

.., with millicurie quantities of nickel-63 or 
hydrogen-3, analytical devices such as 
X-ray fluorescence analyzers with 
sealed sources containing a variety of 
radioisotopes, instrument calibration 
devices containing millicurie to curie 

quantities of cesium-137 and cobalt-60. 
and soil-density gauges which contain 
millicurie quantities of cesiums137 and 
americium-241 neutron sources. 

Personnel exposure from use of these 
devices is less than 5% of the limits in fo 
CFR Part 20. There are no effluents 
associated with the use of devices 
containing sealed .sources. · 

(ix) Use of uranium as shielding . 
material in containers or devices.·· 

These.licenses for possession and use 
of uranium for shielding are a non
nuclear use of radioactive materials. 
Because of its high density, uranium is 
excellent as shielding material. Depleted 
uranium.has very low specific activity,, 
and the corresponding low r.adiation 
levels emitted make it very unlikely that 
any individual will receive a radiation 
dose in excess of 5% of maximum . , , 
permissible dose specified in Part· 20 .. In 
addition, because of its physical and 
chemical properties, there should be no 
release of radioactive material to the 
environment.during normal use of . 
depleted uranium as shielding and very 
lim:led.release during abnormal 
conditions. 

(x) Possession of radioactive material 
incident to performing services such as 
installation, maintenance, leak tests and 
calibration. 

These licenses only authorize the 
possession of radioactive material 
incident to performing services either at 
the customer's facility or at the 
licensee's facility. Generally the activity 
involves the use of sealed sources only. 
Since service licenses involved very 
little actual possession and use of 
nidioactive material, personnel. 
exposure from performing the services 
should be less than 5% of the limits in 10 
CFR Part 20 and there shouid be no. · 
effluent releases. 

(xi) Use of sealed sources and/or · 
radioactive tracers in well-logging . 
procedures. 

During the past 20 years in whii:h the 
NRC and its predecessor agency. the 
AEC, have been regulating the u~e of 
sealed radioactive sources and short
lived radioactive tracers in well logging; 
there have been approximately 89 
incidents in which well-logging sources 
have been forced to be abandoned in · 
wells. A risk analysis prepared by th·e 
NRC staff shows only a small · 
radiological risk to the public health and 
safety from the potential release of · · 
radioactive material due to long· term 
corrosion or damage from drilling into 
sources that have been abandoned. In 
addition. routine safety measures, such 
as those described below, also protect 
against significant environmental · 
impacts from well-logging activities. 

Well drilling permits require that gas 
and oil wells be cased to below potable· 
water aquifers to prevent cross 
contamination from brine, oil and gas 
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normally a!'sociated with wells. This 
requirP.ment also serves to preclude 
contamination of potable water aquifers 
when radioactive materials are used in 
these cased wells. lr,1 the event a source 
becomes irretrievable during a well
logging operation, safety requirements · 
are imposed to minimize the escape of 
radioactivity from the sow·ce and the 
surrounding areas. These requirements 
include: (1) Sealing the source in place 
with a cement plug to immobilize it and 
to preclude abrasion and corrosion; (2) 
setting a deflection device [whipstock) 
at the top of the cem,mt plug to deflect a 
drill away from the general area of the 
source in the event of an inadvertent 
future drilling; (3) mounting a permanent 
identification plaque at the surface of 
the well to alert anyone planning to 
enter the well to the existence of a 
source downhole; and (4) requiring 
notification to be pla,:ed in pertinent 
land records maintained by State oil and 
gas regulatory agencies to alert against 
redrilling the well. In addition, the 
co:i.struction of the sc,urce itself 
minimizes the possihility of releases and 
migration of radioactive material. 
Source capsules are a,lways doubly 
encapsulated and fabricated of stainless 
steel or other corrosion resistant 
material. The radioactive material is in 
the form of a very low 11olubility 
compound. The 11oumes are enclosed in 
a logging tool made oli steel which 
provides additional pi·otection. 

The radioactive materials used as 
tracers in well logging have short half
lives and the quantities involved are 
small-in the low millicurie range. The 
usP. of these tracers does not present any 
environmental impact because of the 
small quantities which decay to 
innocuous radioactivity levels in short 
perfods of time. 

[xii) Acceptance of packaged 
radioactive w11stes from others for 
transfer to licensed land burial facilities 
provided the interim storage period for 
any package does not ,exceed 180 day~ 
and the total possession limit for all 
packages held in interim storage at the 
same time does not exceed 50 curies. 

These licenses autho,rize the 
acceptanr.e of radioactive waste in 
packages that meet all governmental 
regulations for transpo:rt of radioactive 
materials. The packaged radioactive 
material is stored temporarily until a 
sufficient number of packages is 
accumulated for shipment to licensed 
land burial sites. 

In general. these activities are 
analogous to the transport carried out 
by common and contract carriers, which 
are exempt from NRC license 
requirements. Packages are not 
permitted to be opened although over
packaging ma} be c1mi,ed out in the 
event defective packaging is received. 
There are no routine releases of 

radioactive effluents. Safety 
requirements for the storage facility 
include protection against unauthorized 
entry. fire resistant buildings and 
packages, fire detection and suppression 
capability, radiation monitoring 
equipment and operating and emergency 
procedures. By limiting the total· 
radioactivity in storage at any one time 
to a maximum of 50 curies and by 
limiting the storage period for any 
package to a maximum of 100 days, the 
chanr.es of significant releases of 
radioactivity or excess exposure of 
personnel in the event of accident 
conditions, such as a fire, are miriimal. 

(xiii] Manufacturing or processing of 
source, byproduct, or special nuclear 
materials for distribution to other 
licP.nsees, excP.p! processing of source 
material for extraction of rare earth an·d 
other metals. 

Manufacturing or processing of 
source, byproduct, or special nuclear 
materials for distribution to other 
licensees consists of approximately 234 
NRC licensees et the present time. 
Under these licenses. persons 
manufacture radiophannac·euticals. 
labeled compounds for research 
purposes and sealed sources for use in 
gauging and analytical equipment. Other 
licensees in this category use and 
handle radioactive materials in solid 
form to manufacture sealed sources, e.g .. 
radiography devices, or use and handle 
already sealed sources by incorporating 
the sources into devices used for 
gauging purposes. 

In 1978, licensees in this category had 
an average dose of 0.45 rem for persons 
with measurable exposure and an 
average dose of.0.21 rem for all persons 
monitored. The collective dose for this 
category of licensees was 3,280 man
rems. The potential impact, therefore, is 
very small, less than one calculated 
health effect. Ninety-eight percent of the 
facilities had releases in air of less than 
one percent of the maximum pennissible 
concentrations in 10 CFR Part 20. The 
largest release reported was 
approxirna!P.ly 12 percent of the 
maximum permissible concentrations. 
Releases of liquid wastes were well 
within the limits in NRC regulations. 

Operations where source material is 
processed for extraction of rare earth or 
other metals may involve generation of 
lai·ge volumes of waste containing low 
levels of redioactive material. The 
storage and ultimate disposal of this 
waste may have significant 
environmental impact. Therefore. these 
types of operations are not listed as a 
categorical exclusion. 

(xiv) Nuclear laundries. 
Nuclear laundries receive slightly 

contaminated cluthing from nuclear 
facilities and provide decontamination 
services. The "clean" garments are then 
returned le the customer. As of August 

31. 1981, there were four NRC licensees 
in this category. The quantities of 
radioactive material involved are small, 
usually a few rnillicuries of radioactive 
material In 1978, three of the four 
licensed laundries reported en average 
dose of 0.22 rem for persons with 
measurable exposure and a collective 
dose of 1 rem. The small amount of 
activity used by those licensees is 
disposed of in accordance with NRC 
regulations. 

(xv] Possession, manufacturing, 
processing. shipment, testing, or other 
use of depleted uranium military 
munitions. 

Possession. manufacturing. 
processing. shipmr.r,i. teslin6 or other 
use of depleted uranium munitians. e.g .. 
bullets an<l other projectiies. includes 
about JO licenses held by U.S. military 
organizations and less than 10 lir.ensees 
involved with the manufacturinR 
process. The mi!i1ary tests involve the 
use of low specific activity depleted 
uranium (3.6 x 10 'curies/gram) as 
metal alloy penetnitors (rods) which 
vary in weight from a few grams to less 
than 10 kilograms. These rods are 
prcpelled al high velocities against 
metal tart"ets such as armor plate. 
Testing of tkse mu;; ;11,:,n, is carried out 
~t rcmr.:e. dHr:rt. luc,,lions on military 
n:;;erv3licin.;. in t.unstruc•ed enclosures. 
o; o·. er Jen, ocean waters. Any 
iT>dtcnals relt,ased to the environ:uent 
;ire nf 1011v ,c,drnact.'ve content. are 
highly dis;,cr~ed. and ::re of cherr,ical 
and physic,:;! fo,m which is not readily 
incorporn•cd in'.a flora or fauna. Thus. 
rac;:oadive rPleas2s lo the environment 
which could dffer.i human, irnimal or 
plant life from testing at any of the 
iocations are ne6ligii)h.: a!id 
occupaliond: P.xrosures frnm handling 
depleted urar,ium are so low thzl 
pe: sonnel monitoring is not required. 
Additionally. si:".ce the penetrnlors 
tested do not explode. cratering or other 
defacing of the endronment is nol 
experienr:e::i The mi!!lary al~u 
transports and stores dP.plel!:'d un1,1i~m 
munitions fa; w2r-rPadin~~s pc,stu,·e. 
Because the muniiions are transported 
and st•Jred in sealed containr.rs as solid 
metal in nondisoersible for:n, there is 
n,.-gligible env:r~n:ncnl:.tl impact 
associated wilh such transporlction and 
storage. 

ManufaGturer., of d,~i=le!ed u; ;,:nium 
1tunitiot1s are als,1 included here for :he 
sake of co~np!etencss. alt.hat•gh 
manufacturers are exr.l:,t~ed m section 
txiii) of Category 14. 

(xvi) Any use of sour,~e. byprnduct, or 
spec.ill! nucleur ma teria! nol li,ted above 
which involves quantities and fo:·ms cf 
source, byproduct. or sperial nucleer 
mc>lerial similar to those listed in 
sections (i)-[xv) of Category 1':. 

It has been the Commissior>'s 
experience in the past that add:!ional 
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environmen:a!ly insignficant ma!erials 
l:censing actions occasionally P.:·ise. 
These cases involve uses of source. 
byproduct or special nuclear mflturial in 
quantities and form similar to thnse 
categorically excluded in seclion5 {i)
(xv) of Category 14. and, therefore, have 
insignificant environmental impacts. By 
categorically excluding actions of this 

.t~:pe .. the Commission will avoid the 
unnecEssary expendilure of scarce 
resourr.es in preparing environmental 
assessments for these few 

· environmentally iPsignii,c,ir-,t cases nu! 
.sep.:;rntr!y idP.ntified a. th suLicct of a 
specific categorical e>.Lhsi<Jn. Tlie 
Commission anticipates :hat 

· considerably less than 1 °·o of its 
licensing actions in the nuclear 
materials are:a wouid fit within this 
category. 

Accordingly, the Commission finds 
that issuance, amendment, and renewal 
of licenses described a hove (Category 
14.) comprise a category of actions 
v;hich do not individually or . 
cumulatively have a significant effect on 
the human environment. designates 
Caiegory·14. as a categorical excll!sion. 
and directs that Category H be listed in 
§ 51.22(c) as a ca1egorice! ,exclusion. 

.,, Category of Actions 

15. Issuance, amendment or renewal 
of licenses for import of nuclear 
facilities and materials pursuant to Part 
110 of this chapter. except for impor-t of 
spP.r:t power reactor fuel. 

Discussion and Finding 

Import licenses issued pursua~t to 10 
Cf!< Part 110 merely authorize import 
into the United States and do not 
authmfae any person to possess, use, or 

· · transfer the facilities or materials within 
the United States. Also, import licenses 
do not autliorize transportation of 
in·,ported facilitie~ and materials within 
t!1e Ur.:h,d Sta!c:s. An exception has 
heer: made in the categorical exclusion 
for irr.por'.s of spent PO\"ve,r reactor fuel. 
In the Final Environ;nental Statement on 
the Transportation of Radioactive 
iviotnials by Air and O•her ModP.s 
(NUREG---0170, December 1977) the !\'RC 
staff examined the environmental 
impact of ti.~ transp·Jrlation of imports 
from the time a stipmt:nt first ar1ives in 
tl·,e United States until ;t reaches its 
ultimate destimition and concluded that 
t~e en\'ironmEntal impact of such 
trnr:;.poriation was negligible. 

Accmdingly, the Commission finds 
tha• ii,suance, amendment or renewa, of 
licenses for import of nuclear facilities 
and materials pursuant to Part 110 of 
this chapter. except for import of spent 
poNcr reactor fuel (Category 15.), 
comp1 ises a category of actions which 
do not individually or cumulatively hav2 
a significant effect on the human 
em·iionme.il, designates Category 15. as 
a cc:egorical exclusion and directs that 

CatFgvry 15. be listed in § 5i.2::ic) as a 
ca:rgorical exclusion. 

Category of Actions 

16. Issuance or amendment of guides 
for the implementation of regulations in 
this chapter. and issuance or 
amendment of other informational and 
pl'ocec!ural documents that do not 
j;nposr any legal requiremE:nts. 

Di8cussion and F1nr.'1ng 

Regulatory guides are issued [ar:d 
sc;netime·s revised) to explain the NRC 
staffs position regarding an acceptable 
method of implementation of 
regulations. Compliance ·with their 
provisions is not required. Since 
regulatory guides do not modify existing 
regulations and are not enforceable by 
thernselves they can neit!ier increase 
nor decrease any environmental impact 
which an existing regulation may ha\·e. 
Other informational and procedural 
documents covered by this exdusion 
have no environmenJal impact for the 
same reason. . 

Accordingly, the Commission ffods 
that issuance or amendment of guides 
for the implementation of regulations in 
this chapter and issuance or revision of 
other similar informational and 
procedural documents (Category 16.) 
comprise a category of actions which do 
not indivjdually or cumulatively ha\'e a 
significant effect on the human 
environment, designates Category 16. as 
a categorical exclusion, and directs that 
Category 16. be listed in § 51.22(c) as a 
categorical exclusion. 

Category of Ac!ionR 

li. Issuance of an amendment to a 
permit or license pursuant to Parts 30, 
40. 50, ur 70 of this chapter which 
deletes any !im1ti~g condition of 
operation OJ· monitoring requirement 
based on or applicable to a.iy matter 
subject to the provisions of the Federal 
Water Pollution Control Act. 

Uisr·ussio11 and F111dit1/f 

Pursuant to the Fc,uenil Water 
Pollution Control Act (FWPCA), the 
Environmental Protection Agency has 
exc!usive ri:?sponsibility for developing. 
sett:.ig and enforcing nonradiological 
effluent limitations and watf<r quality 
standards. These effluent limitations 
and water quality standards apply to a 
wide variety of pollutants. However, 
thev do not apply to source, byproduct 
and specic1l nuclear m'aterial. On June 1, 
1976, the U.S. Supreme Court held that 
source, byproduct and special nuclear . 
mat~rials do not fall within the class of 
pollutants which are subject to 
regulation unde1 the Federal Water 
Pollu:ion Control Act. (Train v. 
Colorado PIRC, 426 U.S. 1 at 25.) 

In the past, in order to make sure that 
NRC licensees were conducting their 

activities in an environmentally 
responsible manner, the Nuclear 
Regulatory Commission, like its 
preder.essor agency, the Atomic Energy 

Commission; included conditions 
relc1ting to water quality matters 
covered by the FWPCA in NRC permits 
and licenses. Following an extensive 
and careful examination of the 
legislative his~ory of section 511(c)(2) .of 
the Federal Water Pollution Control Act 
(33 U.S.C. 1371(c)(2)). the Atomic Safety 
and Licensing Appeal Board held in two 
decisions that the Environmental 
Protection Agency has exclusive 
responsibility for the substantive 
regulation of nonradiological pollutant 
discharges where an NPDES permit is in 
effect. and described the respectiye . 
roles of EPA and NRC in the following. 
terms: 

The first ie that the spread of Federal . 
responsibility for water quality standards 
and pollution control among the various 
licensing agencies, which resul led.'from ihe 
reading given NEPA by the Calvert Cliffs 
court. has been curtailed. That responsibility 
is shifted lo EPA ae its exclsive province. The 
second is that the mandate to acquire 
"expertise" in developing, setting. and 
enforcing effluent limitations and wafer 
quality standards is also given to EPA: 
federal licensing agencies are to rely o'n that 
agency when such matters are involved and 
not develop duplicate expertise on their own. 
Third, those agencies are not to "eecond
guese" EPA by undertaking independent 
analyses and setting their own standards in 
this area. And, finally. given the pointed· · 
Congressional comments cited, NRC. as 
statutory successor to the 'AEC. is 
unmistakably bound by those strictures. 

To be sure. in deciding whether to license 
specific projects, each agency must continue 
to weigh any resulting degradation of water. 
quality jn its NEPA cost-benefit balance. 
Section 511(c)(2) does not change this 
obligation. Rather, its intendment ie to limit 
those agencies' NEPA roles to that balancing. 
leaving the substantive regulation of water 
pollution in EPA'e hands. 

· ALAB-515 (1978) In the Matter of 
Tennessee Valley Authority (Yellow Creek 
Nuclear Plant. Units 1 and 2) B NRC 702 at 
712-713, as quoted in ALAB-569 {1979) In the 
Matter of Carolina Power and Light Company 
(H. B. Robinson, Unit No. 2) 10 NRC 557 at 
561. 

The law established in these Appeal 
Board decisions is clear. The NRC no 
longer has a role setting conditions 
relating to nonradiological discharges of 
pollutants into aquatic bodies or 
establishing requirements for .aquatic 
monitoring where an NPDES permit is in 
effect. Instead, EPA, and those states to 
whom permitting authority has been 
delegated, have exclusive responsibility 
for regulating nonradiological p'ollutant 
discharges through the NPDES permit 
system. The NRC's role in the wat.er 
quality area is limited to regulating 
radiological discharges into aquatic 
bodies and NEPA matters such as . 
weighing aquatic impacts in the NEPA 
analysis which NRC is required to make 



PART 51 • STATEM~NTS OF CONSIDERATION 

before reaching a major Federal 
licensing decision. 

Under certain provisions of the 
Federal Water Pollution Control Act. 
such as sections 401(a)(2) and 401(d). 
NRC licenses. like licenses issued by 
other Federal agencies. become subject 
to conditions deemed imposed by the 
Federal Water Pollution Control Act as 
a matter of law. In recognition of these 
statutory requirements and to make 
clear·that NRC licenses are issued 
subject to these conditions. whether 
stated in the licenses or not, the 
Commission is amending§ 50.54 of its 
regulations. · 

In order to comply with existing law 
and fo assure that its regulatory 
responsibilities are carried out in a 
consistent manner in accordance with 
these revised regulations, the NRC is 
continuing its ongoing process of 
amending all outstanding NRC licenses 
and permits to delete from those 
licenses and permits any limiting 
conditions of operation or monitoring 
requirements pertaining to 
nonradiological discharges of pollutants 
subject to the provisions of the Federal 
Water P·ollution Control Act. These 
amendments will not affect EPA's 
independent responsibility to administer 
and enforce or the obligation of an NRC 
licensee or permittee to comply with the 
requirements of the Federal Water 
Pollution Control Act. 

The Commission finds that license 
amendments of this type (Category 17) 
comprise a category of actions which do 
not individually or cumulatively have a 
significant effect on the human 
environment because these impacts 
have been addressed under the 
c1ppropriate provisions of the Federal 
Water Pollution Control Act. 
Accordingly, the Commission designates 
Category 17 as a categorical exclusion. 
and directs that Category 17 be listed in 
§ 51.22(c) as a categorical exclusion. 

Category of Actions 
18. Issuance of amendments or orders 

authorizing licensees of production or 
utilization fac.ilities to resume operation. 
provided the basis for the authorization 
rests solely on a determination or 
redetermination by the Commission that 
applicable emergency planning 
requirements are met. 

Discussion.and Finding 
The Commission published its final 

emergency planning rule amending 10 
CFR Parts 50 and 70 on August 19, 1980 
(45 FR 55402). As part of its 
deliberations on the rule. the 
Commission evaluated the 
environmental impact of the proposed 
changes and provided the public an 
opportunity to comment on thl? drnft 
em·ironmental assessment and draft 
negative declaration. See 45 FR 3913 at 

3915. January 21, 1980, and 45 FR 55413-
55415, August 19, 1980. After con·sidering 
the public comments, the Commission 
determined that the changes in 
emergency planning requirements would 
not nave a significant effect on the 
human environment. Accordingly, an 
environmental impact statement was 
not prepared. A key assumption in the 
Commission's decision not to prepare an 
environmental impact statement for the 
emergency planning rule was that 
shutdowns of nuclear power plants as a 
result of actions taken under the rule are 
expected to be infrequent and of short 
duration. Therefore, it is very unlikely 
that the resumption of operation of a 
particular facility would have a 
significant effect on the human 
environment. Moreover, the Commission 
retains discretion to require an 
environmental assessment or an 
environmental impact statement in 
special circumstances. 

Accordingly, the Commission finds 
that issuance of amendments or orders 
authorizing licensees of production or 
utilization facilities to resume operation, 
provided the basis for the authorization 
rests solely on a determination or 
redetermination by the Commission that 
applicable emergency planning 
requirements are met (Category 18) 
comprises a category of actions which 
do not individually or cumulatively have 
a significant effect on the human 
environment, designates Category 18. as 
e categorical exclusion and directs that 
Category 18. be listed in § 51.22(c) as a 
categorical exclusion. 

CEQ Review and Approval 

On October 19, 1982. the General 
Counsel of CEQ advised the Executive 
Legal Director of NRC that the Council 
had completed its review of NRC's draft 
final NEPA procedures (revised 10 CFR 
Part 51) as provided by 40 CFR 1507.3(a), 
and had determined, based on that 
review. that NRC's NEPA procedures 
address all of the sections of the CEQ 
regulations required to be addressed by 
40 CFR 1507.3(b) and that the NRC 
procedures may take effect after they 
are published in final form in the 
Federal Register. 

>Paperwork Reduction Act Review 
This final rule amends information 

collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 315CHJ021. (49FR245121 

List of Subjects in 10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 

;;tatement. Nuclear materials, Nuclear 
power plants and reactors. Reporting 
,mrl recordkeeping requirements 

Pursuant to the Atomic Energy Act of 
1954. as amtnded, thE Energy 
Re::irganization Act nf 1974, as amended. 
;:ie Natiomil Environmental Policy Act 
nf ]969, as amended, and 5 U.S.C. 552 
,rnd 553, the following r_evision of 10 CFR 
Part 51 and related conforming 
amendments to 10 CFR Parts 2, 30, 40, 
50, 61. 70, 72 and 110 are published as a 
document subject to codification. · 
Amend;nent!; to a!I parts excrpt revised 
Hi CFR Par! 51 is:med pursuant to 
c:tatior,s of.euth.:irily pn:senily codified. 

49 FR 10922 
Published 3/23/84 

10 CFR Part 51 

Environmental Protection Regulations 
for·oomestlc Licensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

Correction 
In FR Doc. 84-6324, beginning on page 

9:152, in the issue of Mvnday, March 12. 
1984. make the followil,'5 corrections: 

1. On page 9388, in the third column, 
in § 51.51, paragraph (bl consists of 
Table S-3 only; therefore the three 
asterisks should be removed since there 
was no introductory text omitted. 

2. On page 9390, in the second column, 
in § 51.52, paragraph (c) consists of 
Table S-4 only; therefore the three 
asterisks should be removed since there 
was no introductory·text omitted. 

419 FR 19623 
Published 5/9/84 

Effective 5/9/84 

Information Collection Requirements; 
Display of 0MB Control Numbers 

See Part O Statements of Consideration 

> 49 FR 24512 
Published 6/14/84 
Effective 6/7/84 

Environmental Protection Regulations 
for Domestic Licensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 2 Statements of Consideration 
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49 FR 34658 
Published 8/31/84 

Waste Confidence Decision 

See Part 50 Statements of Consideration 

49 FR 34688 
Published 8/31/84 
Effective 11 /29/84 

Requirements for Licensee Actions. 
Regarding the Disposition of Spent 
Fuel Upon Expiration of Reactor 
Operating Licenses 

See Part 50 Statements of Consideration 

49 FR 42693 
Published 10/24/84 

Waste Confidence Decision 

See Part 50 Statements of Consideration 

49 FR 42693 
Published 10/24/84 

Requir~ments For Licensee Actions 
Regarding the Disposition of Spent 
Fuel Upon Expiration of Reactor 
Operating Licenses 

See Part 50 Statements of Consideration 

·50 FR 21036 
Published 5/22/85 
Effective 5/22/85 

Update of NRC Addresses and 
Copying Charges for Environmental 
Documents; Minor Correcting 
Amendments 

See Part 1 Statements of Consideration 

51 FR 9763 
Published 3/21/86 
Effective 4/21 /86 

Material Balance Reports of Source 
Material and Special Nuclear Material 

See Part 40 Statements of Consideration 

51 FR 33224 
Published 9/18/86 
Effective 10/20/86 

Annual Fee for Power Reactor 
Operating Licenses and Conforming 
Amendment 

See Part 171 Statements of Consideration 

51 FR 35997 
Published 10/8/86 
Effective 10/8/86 

Nomenclature Changes To Implement 
Conrnlidation of OGC and OELD 

See Part 1 Statements of Consider:1tion 

)>51 FR 40303 
Published 11/6/86 
Effective 1/5/87 

Domestic Licensing of Production and 
Utilization Facilities; Communications 
Procedures Amendments 

See Part 50 Statements of Consideration 



UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1. CODE OF FEDERAL REGULATIONS - ENERGY 

fPARTl 
~ 

CRITERIA AND PROCEDURJ:S FOR DETERMINING THE ADEQUACY .. , 

OF AVAILABLE SPENT NUCLEAR FUEL STORAGE CAPACITY 

STATEMENTS OF CONSIDERATION 

50 FR 5548 
Published 2/11/85 
Effective 3/13/85 

Criteria and Procedures for 
Determining the Adequacy of Available 
Spent Nuclear Fuel Storage Capacity 

See Part 1 Statements of Consideration 

>,so FR 0&05 
Published 3/4/85 

Criteria and Procedures for 
Determining the Adequacy of Available 
Spent Nuclear Fuel Storage Capacity 

See Part 1 Statements of Consideration 

. \ 



UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

PART 
55 

OPERATORS' LICENSES 

STATEMENTS OF CONSIDERATION 

28 FR 3197 
Published 4/3/63 
Effectiv,a 6/2/63 

Oil oct.ober 1:1, 1N1, the Atomic En• 
mu Comm1a!ilon publimed In t.be PD
DAL RuUm a notice of propoaed rule 
.mat1nl to revile Part 55 In a number of 
-respects deemed desirable OD t.be bu1a 
of aperience, acquired to date ln Its ad
mfmatrat1on. Included tbereln WU a 
)lnfflllon for the lice~ of lndl"1dua1a 
u aupeniao17 operators of fac111Uea and 
the requirement.a of their licenslne. 

Tbe Commisl1on haa ftCeind maDJ 
eommenta · from interested penons and 
orranmttona. All a consequence the 
propoaed amendment haa been rewritten 
wtt.b Incorporation of a number of ~eae 
aaneattom. · The prlDctpal c:hanles 
from the proposed amendment are u 
follows: 
· 1. The pros:,oaed term "1111pervisory 
operator" hu been ch~ed throuehout 
the amended retn11at1on to the term 
.. aemor operator". The main reason for 
tbe chanle 11 to avoid any implication 
that t.be COmmlaalml., In l?'&lltiD8 IIUch 
I, llceme, la apreaing an oPlnlOD OD 
whet.ber t.be holder of the liceme I.a part 
of or ellalble for a management Cl'OUP, 

2. In I 55.,, Item m , the de1mltlon of 
"aontrola" hu been reriaed to Include 
"'apparatua and mecb•nl•m• • • • 
which directly urect the power level 
• • ... 'lb.LI narrower Interpretation, 
M IUQeat.ed In public comment. la In ac-

cord with t.be orfeinal Commiuion In
tent. The deftnltlon of "controls" for 
facWtlea othet' than reactoa hu been 
nmaed to Include "~aratua and mech
&Dllma • • • wblci:a oau1d dect • • • 
Pl'OOellll Of the faclHt:, In IIUCh a manner 
u to dect the protection of health and 
met:, .. &Inst radiatlcm.." Thia reviaion 
elarUles the protec&ion · .. atnst radiation 
which was onJ:, Implied In the propoeed 
de11nit.lon. 

a. Section u.12 hu been reviled to 
provide for waltlna' periods of two 
months, 11s months and two :rears re
apecttvely be!ore reapplication for 11· 
cenaln« folloWlna' a denial. These time 
periods are leu than the proposed 1nter
ftla of Dlnet:, da:,a, one Je&r and three 
Jean, respecUvelY. 'lbeae reduct.Iona 
were made to avoid plac~ undue bur
dens on fac!Jlty·licensees and employees 
but are 1Wl comidered sumclentl:, long 
to provide for lfdequate aelectlon and 
tnlnlns of operators and aemor oper
ators. 

t. 8ect1om H.20, 55.21, 11.22 and 515.23 
bl.Ye been reVSled to eUmlnate the phrase 
"'at which tile applicant w1ll be em
plo,ed". '1'he rntslOD penDitl the li• 
cemslna crf an 1111>llcant OD a .facWty 
Where JJJa llfflCel w1ll lie 1IUllMd al· 
lbo'ash be is 'DOt IIIIPID7ed, 

Pmlll&Dt to tbe Atomic J:nern Act 
crf 11M, u amended and the Admlnl.s· 
tntln Procedure Act of 1MII, tbe follow
Ina' amendment to 10 CPR Part 55 la 
publlahed u a document sub~ect to codi· 
1Scatlon to be effective IIO d&J• after pub
lication JD t.be Jl'Da:ur. Rsamna. 

31 FR 4668 
Published 3/19/66 
Effective 3/19/66 

Miscellaneous Amendments 

See Part 20 Statements of Consideration . 

31 FR 12774 
Published 9/30/66 
Effective 1 0/30/66 

Miscellaneous Amendments 

See Part 2 Statements of Consideration. 

38 FR 2:7.221 
Published 8/17/73 
Effective 9/17 /73 

Requalification Requirements for Operating 
Personnel of Production and Utilization 
Facilities 

See Part 50 Statements of Consideration. 

38 FR 26354 
Published 9/20/73 

Requalification Requiremenrs for Operating 
Personnel of Production and Utilization 
Facilities; Co"ection 

See Part 50 Statements of Consideration. 

40 FR 8774 
Published 3/3/75 
Effective 3/3/75 

Energy Reorganization Act; Revisions to Chap
ter l to Reflect Organizational and Procedur
al Changes 

See Part 2 Statements of Consideration. 

41 FR 16445 
Pubns111c:1 4/19ns 
Effective 4/19n6 

MiacellaneOUJ1 Changes to Chapter 

See Part 20 Statements of Consideration. 

41 FR 18300 
Published 5/3n& 
EffecthNI 6/2n& 

Preservation of Records 

Sn Part 20 Statements of Con11d.eration. 

45 FR 18905 
Published 3/24/80 
Effectife 3/24/80 

De/et/on of Reference to Panama Canal: 
Zone,·,l1inor Amendments. "> 

See Part 4 Statements of Consideration. 
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47 FR 56984 
Published 12/22/82 
Effective 12/17 /82 

10 CFR Part 55 

Partial ReglonaUzaUon of the Operator 
Ucenatng Function 

AGENCY: Nuclear Regulatory 
Commi111lon. 
ACTION: Final rule. 

IUMIIAIIY: The NRC 11 amending lta . 
regulation, relatins to operator licemea 
to provide information concemlng the 
further Implementation of NRC'1 
regional llcen1lng program. Thia 
amendment ,tales that authority and . 
respon1lbillty for the Issuance of 
licenae1 for operalon and aenlor 
operators of licensed nuclear reacton 
located in Regions II and m have bHo· 
as1isried and delegated lo the Regional 
Adminl1trators of Region, II and m and 
apecifiea where applicant, for the1e · 
licenses should obtain neceHuy form, 
and file applications. Thia amendment 11 
necessary to inform Ucenseea, operaton. 

. appllcents, and the public of current . 
NRC orsanization and practice. 
l!Fl'ICTIVE DATE: December 17, 1982. 
POii FURTHER INFORMATION CONTAC'r. 

· Don H. Beckhan, Office of Nuclc.- · 
Reactor Regulation. U.S. Nuclear 
Regulatory Coniml1111ion. Washington, 
D.C. 20555; Telephpne (301) 492-4888. 

.. IUPPI.EMENTARY INFOAMATIOIC In . 
further implementation of lta 
res(onalization program. the 
Commi11ion has delegated to the 
Regional Administraton of Regiom II 
and m authority and responsibility · 
pursuant to the regulations in 10 CFR • · 
Part 55 to issue and renew license, for 
operatorv and senior operaton of 
nuclear reactors licensed under 10 CFR 
Part 50 and located in thoae region~. · 

The general delegation of authonty for 
the Regional Admini1trator1 11 
de1cribed in NRC Manual Chapter 0128. 
Puriuant to that general delesation of 
authority, the Executive Director for 
Operation, and the Director cf Nuclear 
Reactor Regulation assigned and 
delesated to the Regional 
Adminl1traton for Region, II and m the 
responsibility under 10 CFR Part 55 for 
licensing operatoni of nuclear reacton 
licensed under 10 CFR Part 50 and . 
located in Regions D and m. Copiea of 
the dele3ation11 of authority have been 
placed in the Commission's public 
document room at 1717 H Street, NW .. 
Washington, D.C., and at the Region II· 
Office, 101 Marietta Street. Suite 3100. 
Atlanta, Georgia· 30303, and the Region 
m Office, 799 Roosevelt Road. Glen 
8llyn. Dlinoi1 60137, where they are 
available for in1pection and copying by 

the public. · 
The reviaed regulationa. which are 

Intended to inform llcenseea and the 
public of current NRC practice• and 
orsmlzation. 1pecify where applicaUona 
for operator and senior operator license, 
ahall be filed. where reporll and 
communication• ,hall be 11ubmitted and 
where needed information and forma 
may be obtained. 

Since the amendmentl to Part SS are 
nonaubstanUve and relate to matten of 
agency orsanization and procedure, the 
notice and comment procedure, of the 
Admini1trative Procedure-Act (5 U.S.C. 
553) do not apply and good cauae exists 
for maJdns the amendmer.ll effective on 
December 17, 1982. without the 
cuatomary »day waiUns period. 
Paparwork Reductioa Act Statemut 

. Thia rule contain, no new or amended 
requirementl for record1ceeplna. 
reporting. plan, or procedurea. 
applicatiom, or any other type of 
information collection 1ubfecl lo the · 
Paperwork Reduction Act of 1980, Pub. 
L~11. 

IJat of Subjects In 10 CFR Put II 

Manpower tralning_program1, Nuclear 
power plant• and reacton, Penalty, 
Reporting requirements. 

Under ~e Atomic Energy Act of 1954, 
aa amended. the Energy Reorsanizalion 
Act of 1974, 81 amended, and 5 U.S.C. . 
55Z and 553, the followins emendmenta 
to 10 CFR Part 55 are published aa a 
document 1ubfect to codification. 

~ 48 FR 33243 

Publish11d 7/21/83 

Effective 7/21/83 

10 CFR Part 55 

Partial Reglonanzatlon of the Operator 
Ucenalng FuncUon To Include 
Region I 

AGENCY:.Nuclear Regulatory 
Commission. 
ACTIOIC Final rule. 

SUMMARY: The NRC i1 amending its 
regulations relatipg to operator licenses 
lo provide informatioq concerning the 
further implementation of NRC'a 
regional licensing program. This 
amendment states that authority and · 
responsibility for the issuance of · 
licenses for operators and senior 
operatol'l!I of licensed nuclear reactors 
located in Region I has been assigned 
and delegated to the Regional 
Administrator of Region L Thia 
amendment ia necessary to inform 
licenaeea, operators, applicants. and the 
public of current NRC orsanization and 
practice. 

11:FFEcnYE DATE: July zt, 1983. 
FOR FURTHER INFORMATION CONTACT:. 
Oon'.H. Beckham, Office of Nuclear 
Reactor Regulation. U.S. Nuclear 
Regulatory Commission. Washington. 
D.C. 20555; Telephone {301) 492-4868. 
SUPPLEMENTARY INFORMATION: ID 
further"lmplementation ofits 
regionallzaUon program. the 
CommiHion has delegated to the 
Regional Administrator of Region I 
authority and responsibility pun~~ to 
the regulatiom in 10 CFR Part 55 to usue 
and renew licenses for operators and 
senior operators of nuclear reactor? 
licensed under 10 CFR Part SO and 
located in "this region. . 

The general delegation of authonty for 
the Regional A$iln.istrators la · · 
described in NRC Manual Chapter.0128. 
Pursuant to that general" delegation of 
authority, the Executive Director for . 
Operations and the Director of Nuclear 
Reactor Regulation on November 22. . 

.1982, assigned and delegated to the . 
Regional Administrators for Regions ll 
and W the responsibility under 10 CFR 
Part 55 for'licensing operatora of nudear 
reactors Ucensed under 10 CFR Part 50 
and located in Regions ll and III. Now, 
this same responsibility haa been 
assigned to the Regional Adminis~ator 
for Region L A copy of the delegation of 
authority haa

0

be_en placed in the . 
Commission's publlc document room at 
1717 H Street. NW., Washington. D.C., 
and at the Region I Office, 631 Park 
Avenue, King of Prusaia, Penmylvania 
19406, where it is available for 
inspection and copying by the public. 
AHignment of this authority and 
responsibility to the Regional 
Administraton for Regions D and m 
was reflected in a final rule published 
December 22. 1982 (47 FR 56984). · 

The revised regulations are intended 
lo inform -licensees and the public of 
current NRC practices and organization. 

Since the amendments to Part~ are 
nonsubstantive and relate to matters of 
Agency orsanization and procedure, the 
notice and comment proceduree of the 
Adminiatrative Procedure Act (5 U.S.C. 
553) do not apply .and good cauae exists 
for making the amendments effective 
upon publication without the cuatomary 
30-day waiUns period. 
Paperwork Reduction Act Statement 

This final nile does not contail:i a new 
or amended Information collection 
requirement subject to the Paperwork 

. Reduction Aat of,1980 (44 U.S.C. 3501 et 
seq.). Existins requirements were 
approved by the Office of Management 
and Budget approval.numbers 31~8 
and 3150--0024. 

List of Subjecbt tn 10 CFR Part 55 

Manpower training programs, Nuclear 
power plants and reactors, Penalty, 
Reporting requirements. 
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Under _the }\.tomic Energy Act of 1954, 
as amended; the Energy Reorganization 
Act of 1974, as:amended, and 5 U.S.C. 
552 and"553, the following amendments 
to 10 CFR Part 55 are published as a 
document subject to codification. · 

. ': ' 

48 FR 45223 

'Published 10/4/83 · 

Effective 10/4/83 

10 CFR Part 55 

~mpletlon of Reglonanzauon of the 
Operator Ucenslng Function by 
Assignment of. the Function to 
Regions IV and V 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTIO.N: Final rule: 

liu~M~RY: The NRG is amending its 
regulations relating to operator licenses 
io provide information concerning the 
"£tither implementation of NRC'e regional 
lic'eils;ng program. This ·amendment 
states that autho.rity and responsibility 

. ·-ror the issuance .of licenses for operators 
and senior operators of licensed nuclear 
reactors.Jocated in Regions IV and V 
have been assigned and delegated to the 
Regional Administrators of Regions IV 
and V. This amendment is necessary lo 
inform licensees;operators; applicants, 
and the public of current NRC · 
organization and practice. 

·EFFECTIVE DATE: October 4, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Don.H. Beckham, Office of Nuclear 
React~r Regulation, U.S. Nuclear 1 

Regulatory. Commission, Washington, 
D.C. 20555; Telephone (301) 492-4868. 

·. SUPPLEMENTARY INFORMATION: In 
further implementation of its 
regiohalization program, the 

.. Commission has aelegated to the 
Regional Administrators of Regions IV 
and V authority and responsibility · 
pursuant to the regulations in 10 CFR 
Part 55 to issue and renew. licenses for 
operators and senior operators of 
nuclear reactors licensed under 10 CFR 
Part 50 and located in these regions. 
This amendment completes 

· "implementation of assignment of the 
operator licensing function to the 
regions.. . . . 

The general delegation of authority for 
the Regional Administrators is 
descril;>ed in NRC Manual Chapter 0128. 
Pursuant to the general delegation of 
authority, the Executive Director for 
Operations and the Director of Nuclear 
Reactor Regulation on July 1, '1983, for ' 

· Region I and November 22, 1982, for 

Regions II and III assigned and 
delegated. to the Regional 
Administrators for these Regions the 
responsibility under 10 CFR Part 55 for· 
licensing operators of nuclear reactors 
licensed under 10 CFR Part 50 and 
located in Regions I, ll, and III. Now, this 
same responsibility has been assigned 
to the Regional Administrators for 
Regions IV and V. A copy of the 
delegation of authority has been placed 
in the Commission's public document . 
room at 1717 H Stree~ NW., C 

Washington, D.C. 20555, and also at the 
Region IV Office, 611 Ryan Plaza Drive, · 
Suite 1000, Arlington, Texas 76011, and' 
the Region V Office, 1450 Marie Lane, 
Suite 210, Walnut Creek, California 
94596, where it is available for 
inspection and copying by the public. A 
final nµemaking for Region I. published 
July 21, 1983 (48 FR 33243), and for 
Regions II0and III, published December 
22, 1982 (47 FR 56984), reflected ~ 
assignment of this same authority and . ' 
responsibility to the administrators of 
these regiomi. The December rulemaking 
also specified where an applicant for a 
license could obtain necessary forms 
and file applications. 

The revised regulations are intended 
to inform licensees and the public of ·· 
current NRC practices and organization. 

Since the amendments to Part 55 ere 
nonsubstantive and relate to matters of 
agency organization and procedure, the 
notice and comment procedure» of the · 
Administrative Procedure Act (5 U.S.C. 
553) do not apply and good cause exists 
for making the.amendments effective. · 
upon publication without the customary 
30-day waiting period. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirementa were 
approved by the Office of Management 
and Budget approval numbers 3150--001,8 
and 3150-0024. · 
List of Subjects In 10 CFR Part 55 

Manpower training programs, Nuclear 
power plan ta and reactors, Penalty, and 
Reporting and recordlceeping 
requiremen". 

Under the Atomic Energy Act of 1954; 
as amended, the Energy Reorganization 
Act of 1974, as amended, end·5 U.S.C. 
552 end 553, the following amendments . 
to 10 CFR Part 55 are published as a .. 
document subject to codification: 

49 FR i9623 
Published 5/9/84 
Ef,fective 5/9/84 

lnformat/o; Colltctlon R_tquirtnitnts; 
Display of 0MB Control Numbers 

Sea Part O Statem~nts of Consideration 

~49 FR 42693 
Published 10/24/84 
Effective 11 /23/84 

10 CFR Part 55 

Training and QuallftcaUona of CMDan 
Nuclear Power Plant Per3onnel aDd 
Operakn' Uoenaee 

AGENCY: Nnclear ~tmy 
Commiesion. 
ACTION: Final nlle. 

BUIIIURY': The Nuclear Regulatory . 
Commission is amending its regulations 
to conform their literal language to the 
long-standing agency practice of 
conducting simulated operating tests 
and of treating the satisfactory · 
completion of an NRC-approved cold 
license training program for training 
reactor operators as the equivalent of 
actual operating experience at a reactor. 
Thus an.individual who has completed 
an NRC-tipproved program is eligible to 
take a simulated operating test as·part 
of the licensing examination ·, 
administered prior to in,itialcriticality;, : .. 
EFFECTIVE DATE: Nov~mber 23, 1984: 
FOR FURTHER INFORMATION CONTACT:·.· . 
Don Beckham, Chief, Operator Licensing 
Branch; Office of Nuclear Reactor C • 

Regulation, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone: (301) 492-4868, or Neil 
Jenson, Office of the General Counsel, 
U.S. Nuclear Regulatory Commission. 
Washington, DC 20555, Telephone (202) 
634-3224. 
SUPPLEMENTARY INFORMATION: 0n 
A-11gust 8, 1984, the NRC proposed a rule 
(49 FR 31700) which would conform 10. 
CFR 55.25(b) to the Commission's long~· 
standing interpretation that completion 
of an NRC~approved cold license · . 
training program wp.ich includes. 
simulator training is sufficient prior 
experience to entitle an applicant for.an. 
operator's license-to take a simulated 
operating test at.a reactor prior to initial 
criticality. Clarifying change, were also 
made with respect to 10.CFR 55.ll(b) 
and 55.23 to show that both operating 
tests and simul'3ted operating tests meet 
the requirements for approval of an 
application for an operator's license. 

Interested persons were invited to 
submit written comments to the 
Secretary_ of ~e Commission by 
September 7, 1984. The Commission. 
received seven letters from utility 
owners which approved amending the . 
literal language of the regulations to 
conform with long-standing staff · 
practice} ~omme11t11 from. the Union. of _ 

I One ~mment 8\181188led inaartlOD of'the WOM _· • 
"cold" In the amended languqe of to CFR 1115.zs{b) 
to ahow that It la an NRC-approved cold llcenN · · 
lrcinlns pri,iram which la intended to meal the - · 
requirement. Since thia 110Ction la concemad iclaly · 
with eligibility to take an operattna Int prior to 
Initial criticality, thla cbaqe la viewed u 
unneceHary, Another comment quntloned the . 
value of the ten atartupa included in the cold-Ucenae 
lraJnin8 prosram. Thia comment BOG• beyond Iha 
,cope of the preaant rule-making. 
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Concerned Scientists and the Joint 
lntervenon to the Dlablo Canyon 
Nuclear Power Plant licel18fng 
proceeding, expressed agreement with 
the diB1enting view, of former 
Commlaaioner Gilinsky which were 
·publiahed along with the proposed rule . 
149 FR 31701). After consideration. of the 
commenta. the Comml88lon baa 
determined to publish the propoaed rule 
without alteration for the reuona 
dlacuased below.• 

The primary concem of thoae oppoaed 
to the rule change ill their perception 
that the change ~uld have the effect of 
permitting the operation of a new . 
facility by a crew totally lacldng in any 
prior "hot" e~rlence. They do not 
object to the-use of 10me newly-trained 
operatol'tl on initial operating shifta but 
regard the literal langwl8e of 10 CPR 
55.25(b) aa their only p&Yantee that at 
leut aome _operatora will have actual 
operating experience. Thia 
underatandable deaire 11 mladirected 
here ~cause. Part 55 ii concemed only 
with individual operatora' licenaes; shift 
experience should properly be 
considered under Part so· of the 
resu}ations. Their 1usse1ted 
Interpretation of "actual operating 
experience" would require all license
holdera at a new plant to have had 
extensive e~rience aa a licensed 
operator at a comparable reactor. This 
.would represent a much more extensive 
change In the resu}atory acheme than is 
Intended In the propoaed rule change 
which ls simply to update the language 
of the rule to reflect at least 17 years of 
Commi11lon practice. 

The Comi;nisaion ls required to 
addreB1 the technical adequacy of the 
operating organization separately from 
the qualifications of each Individual 
licensed operator. See 10 CPR 50.57(a)(4) 
and 50.34(b)(6). The Commission share, 
the concem that there be some 
Individuals with prior operating 
e~rlence at a new reactor during the 
period of Initial criticality and operation. 
To assure that thla ia the case, the NRC 
1taff requires the use of shift advisora to 
u1f1t In plant atartup and initial 
operation at any plant where the Initial 
operating crew does not possess 
aufficient "hot" experience.• As 

•~enll refenmced In 1h11 notice are 
avallatile far vlewiq. or copylna for a fee. at the 
NRC Public Document Room. 1717 H Slreet, NW~ 
Wufllqton. D.C. · 

'Seventeen anlll at thirteen different nuclear 
plant Illa were liceaaed betwaen April 1980 and 
December 1913, Eleven of the linlll 1tarted up with 
openlan who were prevlouly experienced at the 
plant'• llllter 'llllita or other planta within the utility'• 
l)'ltem; one plant ,tarted up with amployen with 

· prevlou experience at other planll: and five Uled 
1hlft advllore. See Memorandum to Hush 
'l1111mpeon. Director, D1vl1lon of Human Factors 
Safety, from Lewrence Croc:ker, IJceneee 
Qualfficatlon Branch. Dlvlalon of Human Factors 
Safety, February Zl, 19M, The belief that the 11en1e 

formalized In Generic Letter 84-16, 
dated June 27, 198', a shift adviaor ia · 
expected to have at least- one year of 
experience at an operating nuclear 
power planL The Commission believe, 
that thl1 requirement ii 111fficient to 
assure that prior operating experience ia 
available to each 1hift at a new plant. 

Neverthele11, those opposed to the 
rule change find In I S5.25(b) a 
regulatory requirement for extensive 
actual operating experience which they · 
apparently interpret to mean the type of 
experience which could only be 
acquired by a licensed operator 
employed at a co1hparable facility. They 
object that simulator-training cannot 
replace such experience due to inherent 
problem, in aimulator technology and a· 
lack of plant-specific simulators. 

The Commission does not contend 
that simulator-training is equivalent to 
operating experience and as a matter of 
policy insists upon a certain amount of 
auch experience on a new shift under 
the Part 50 regulations as explained 
above. However, with respect to what 
constitutes adequate training for all 
applicants for an operator'.1 license at a 
cold facility, the Commlssioi:i believes 
that its long experience In using training 
programs which include both simulator
training and training a1 a participatory 
observer on shift at an operating 
reactor, 81 well as training in nuclear 
fundamentals, Including ten atartups at a 
re.arch reactor, and training on the 
ac~al system design of the plant at 
which the operator will be employed is a 
sound basis for licensing operatora at a 
cold planL Thua, the Commission has no 
reason to Introduce a requirement for · 
previoua experience as a licenaed 
operator for all operatol'tl at a new plant. 

Section 55.25· was introduced into the 
resu}ationa In 1963 as part of the 1963 
amendments to Part 55 (28 FR 3197, 
April 3, 1963). The exact meaning of the 
requirement. in I 55.25(b), that an 
applicant for a license at a cold facility 
have "extensive actual operating 
experience at a comparable reactor" is 
unclear. However, the comments 
received on the amendments es 
proposed (28 FR 9653, October 12, l!ffll) 
strongly sussest that the experience 
referred to was the experienc~ normally 
gained by a trainee at a functioning 
reactor.' Thus, for example, the\ 

of 11111.ZS(b) bu lmsely been complied with·, 
becauae few planll have required tbe ue of ablfl 
advleors confueee the function of th• Put 1111 ruin 
under which 1hlft experience II evalueted with Part 
55 rule, which concem only requlnmenll for 11n 
operetor'1 licenee. 

•See, senerelly, AEC-R 83/1, "Amendmenll to 10 
CF'R l'!!rll 50, 55 and 115 Procedure, for Uceneing of 
Re11ctor Operatora" (February 20, 11183), pp. ~. and 
commentl to prupoeed II 55.10: 55.11: and 55.ZS la 
AEC-R 13/Z. "Supplem9ntary Inf0nn11tlon 
Regardins Amendment, to 10 CFR 50, 55 end 115 
Procedurea for Ucenaing Reactor Operators" 
(February 20, 11183). 

requirement in the proposed regulations 
that training and testing take place only 

· at a reactor where the trainee would be 
employed 6 wu dropped prior to 
publication in recognition of the fact 
that candidate, for a precritical · 
examination would continue to receive 
their training at a reactor where they 
would not be employed. 11 Thus, the 
experience required by I 55.25(b) does 
not appear to have consisted solely of 
experience of employment 81 a licensed 
operator. 7 The 1965 regulatory guidance 
for amended Pert 55 confirms thla view. 
This guidance noted that generally aix 
months of experience at an operating 
facility met the I 55.25(b) requirement. 
Howe'lier, either an operator's license 
for a comparable reactor or a 
certification describing the applicant'• 
training experience at a comparable 
facility also met the requirement. 1 

After publication of the 1963 
amendments, simulators were 
developed and came to aupplement 
actual experience in operator training. 
At least es early as 1967, the 
Commission WBI faced with the need to 
develop policy with respect to 
simulator-training in view of the 
construction of the Nuclear Training 
Center by the General Electric 
Company. 1 The purpose of the Center 
was to provide for the training of their 
customer operating e~effs by utilizing a 
Dresden II reactor plant simulator. The 
NRC staff propose~ a policy at that time 
under which the I 55.25(b) requirement 
wao met by completion of a training 
program very similar to the type 
presently in use. Use of simulatora did 
not replace actual training experience at 
an operating reactor although It may 
have diminished the length of such 
experience needed since transient and 
infrequent plant evolutions could be 
conducted on the simulator, 
compressing the time required. Thie 
approach to training program, has 
replaced the training programs at a 
functioning reactor which originally 
constituted an acceptable method of 
fulfilling the I 55.25(b) requirement. Thia 
type of training program was 

1 See propo1ed II 55.10(a)(7); 55.11(c): 55.20: 55.21; 
55.22; and 55.23 (211 FR~ Octobtn' 12. 11181). 

'See AEC-R 03/1, pp. w. 
'Only two commercial nuclear power facllltln 

bad pened initial criticellty when the amendmenll 
were propoeed. Thu "actual operatlns 11xperiance" 
could not have referred to experience H a liceued 
operator at , comnmolal facility. Tralnl1111 of 
operators took place at re1earch or military 
reactora. Neither qnel Part 55 nor the 1883 
amendmenll epecifled any particular amount of 
experlen~.e for license applicant,. The focu of th11 
regulatione wa1 l'R the content of written and 
operating teata: the nature of the requl1ite training 
wae left to the facility owner and th11 ,uidanca of · 
the CommiHion. 

• See WASH lll!M, 00 A Cul de for the Uceneing of 
Facility Operators. Including Senior Operatore." pp. 
i.-10. 

'See Memorandum from P.A. Morrie, DI.rector, 
D1vl1lon of Reactor Ucenelna, to Harold L Price, 
Director of Resuletlon, November 29, 11187. 
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inc9rporeted into the industry standard. 
in 1.971 10 end was approved in the 1976 
regcla~ory gs.iide as fulfilling the 
I 55.25(b) actual operating experience 
requirement. 11 

The Commission has permitted an 
individual who has successfully 
completed an NRC-approved training . 
program to take the operator licensing. 
examination for at least seventeen 
years. Succes~ful completion of both the · 
written examination and operating test 
is required prior to licensing. If 
insufficient knowledge is demonstrated 
in the operating test, the candidate is 
denied a license; The Commission 
believes that this experience warrants 
confidence in this method of 
determining eligibility to take the 
operator licensing examination at new 
plants. Therefore, the Commission 
believes that it is appropriate to update 
I 55.25(b) to reflect actual practice. 

Environmental Impact: Categorical . 
Exclusion 

The·NRC has determined that this 
regulation is the type ohction described 
in categorical exclusion 10 CFR 
51.22(c)(1). Therefore neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this regulation. 

Paperwork Reduction Act Statement 

this final rule contains no information 
collection requirements and therefore is 
nohubject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, (5 U.S.C. 605[b)), 
the Commission certifies that this rule 
will not have a significant economic 
impact on a eubstantial number of small 
entities. This proposed rule affects only 
the licensing and operation of nuclear · 
power plants. The companies that own 
these plants do not fall within the st:ope 
of the definition of "small entities" set 
forth In the Regulatory Flexibility Act or 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business Administration at 13 CPR Part 
121. 
List of Subjects in 10 CFR Part 55 

Manpower training programs, Nuclear 
power plants and reactors, Penalty, 
Reporting and recordkeeping 
requirements. 

For the reasons set forth above, and 
wider the authority of the Atomic 

10See ANSI NlB,1-1971, "Seler.tlon and Training 
of Nuciear Power Plant Personnel." 

11 See NUREG--Oo94, "NRC Operator Llcenefng 
Gulde. A Gulde for the Licensing of Facility 
Operatora. Including Senior Operators," (July 1976), 
pp.13-14. 

Energy Act of 1954, as amended, Energy 
Reorganization Act of 1974, as amended, 
and 5 U.S.C. 553, the NRC is adopting · 
the following amendments to 10 CFR 
Part 55. 

>,49 FR 47823 
Published 12/7/84 
Effective 12/7 /84 

Minor Correcting Amendments 

See Part 1 Statements of Consideration 

· ""'· -11 • 
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60 
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10 CFR Parts 2, 19, 20, 21, 30, 40, 51, 
60, and 70 

Dlsposal of High-Level Radioactive 
Wastes In Geologic Repositories: 
Licensing Procedures 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (Commission or NRCJ is 
publishing a final rule on the disposal of 
high-level radioactive wastes at geologic 
repositories. The rule sets forth 
requirements applicable to the 
Department of Energy for submitting an 
application for a license and specifies 
the procedures which the Commission 
will follow in considering such an 
application. The rule also sets forth 
provisions for consultation and 
participation in the license review by 
State, local, and Indian tribal 
governments. 
EFFECTIVE DATE: March 27, 1981. 
FOR FURTHER INFORMATION CONTACT: 
I. C. Roberts, Assistant Director· for 
Siting Standards, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
Telephone (301) 443-5985. 
SUPPLEMENTARY INFORMATION: 

Background 
On December 6, 1979, the Nuclear 

Regulatory Commission published for 
comment a proposed rule setting forth 
procedures for licensing geologic high
level radioactive waste (HLW) 
repositories to be constructed and 
operated by the Department of Energy 
(DOE) (44 FR 70408). The proposed rule 
superseded the proposed General 
Statement of Policy published for 

comment in November 1978 (43 FR 
53869). Public comment on the proposed 
rule (10 CFR Part 60} was received from 
thirty-four groups and individuals. A 
number of changes and clarifications 
have been made in the rule as a result of 
comments received. This rule contains 
only the procedural requirements for 
licensing. The technical criteria against 
which the license application will be 
reviewed are still under development. 
The current staff thinking on the 
technical criteria was reflected in an 
Advance Notice of Proposed 
Rulemaking and draft technical criteria 
published for public comment on May 
13, 1980 (45 FR 31393}. 

The Commission has made a formal 
determination that the final rule 10 CFR 
Part 60 satisfies the criteria for the 
approval of significant regulations set 
out in section 2(d) of Executive Order 
12044. 

Authority 

Sections 202 (3) and (4) of the Energy 
Reorganization Act of 1974, as amended, 
provide the NRC with licensing and 
regulatory authority regarding DOE 
facilities used primarily for the receipt 
and storage I of the high-level 
radioactive wastes resulting from 
activities licensed under the Atomic 
Energy Act and certain other long-term, 
high-level waste storage facilities of the 
DOE. Pursuant to that authority, the 
Commission is promulgating regulations 
appropriate for licensing geologic 
disposal of HLW by the DOE. The 
requirement in the rule that DOE submit 
a Site Characterization Report in 
advance of performing exploration 
activities also implements Section 14(a) 
of the NRC Authorization Act of 1979 
(Pub. L. 95--601). 2 DOE is responsible for 

1 The Commission interprets "storage" BB used in 
the Ene'l!Y Reorganization Act to include disposal. 

'Section 14(a) reads as follows: Any person. 
agency, or other entity proposing to develop a 
ntorage or disposal facility, including a test disposal 
facility. for high-level radioactive wastes, non-high
level radioactive wastes including tranauranium 
contaminated wastes, or irradiated nuclear reactor 
fuel. shall notify the Commission as early as 
poHible after the commencement of planning for a 
particular proposed facility. The Commission 1hall 
in tum notify the Governor and the State legislature 
of the State of proposed situs whenever the 
l"'.nrnrni••inn ~UIII l..nn~l¥1Ana nr 11111rl,. ----·-· 

developing the methods and technology 
for the permanent disposal of high-level 
radioactive waste in a Federal 
repository, and for submitting a license 
application for a potential repository. 
The licensing procedures in this rule will 
be supplemented by technical criteria 
which will be developed by the 
Commission in the light of such 
generally applicable environmental 
standards as may have been established 
by the Environmental Protection Agency 
under Reorganization Plan No. 3 of 1970. 

Questions have been raised in the 
past about the authority of NRC to 
regulate the construction of the waste 
repository. DOE activities that take 
place ·before an application if filed and 
may affect the long-term safety of the 
repository obviously ipay preclude 
receipt of a construction authorization. 
The Commission has concluded that 
NRC may use its powers to regulate 
construction of the repository. 
Accordingly, the Commission may, if 
necessary, issue orders to secure 
compliance with construction 
authorization conditions and to protect 
the integrity of the repository. In 
addition, failure to comply with the 
conditions of any construction 
authorization may also be grounds for 
·denial of a license to receive material. 

Comments 

A total of thirty-four groups and 
individuals commented on the proposed 
rule, addressing a variety of issues. Most 
of the commenter& viewed the proposed 
rule as a significant improvement over 
the proposed General Statement of 
Policy, and, generally, the comments 
were supportive of the principles ·and 
procedures outlined in the proposed 
rule. The principal comments received 
related to multiple site characterization, 
in situ testing at depth, cost estimates 
for site characterization, whether the 
rule should require that the site selected 
by DOE be the "best", whether an 
environmental impact statement (EIS) 
should be required for site 
characterization, whether the 
Commission· should prepare an EIS for 
this rulemaking action. opportunities for 



PART 60 • STATEMENTS OF CONSIDERATION 

Stale, local and public participation, 
formal public hearings, the preliminary 
nature of some information to be 
included in an application for 
construction authorization, and the 
termination of a license following 
decommissioning. Summaries of the 
comments received on these issues are 
presented below. Copies or'the 
comments and an analysis of them by 
the NRC staff are available in the 
Commission's Public Document Room. 
Some of the commenters raised issues 
that will be covered in the teLhnical 
criteria: those will be dealt with in 
connection with the ongoing rulemaking 
for those criteria. 

a. Site Characterization. Comments 
on site characterization straddled the 
Commission position set forth in the 
proposed rule. Some commenters agreed 
with the requirement for multiple site 
characterization as presented in the 
proposed rul~. Some commenters . 
expressed the opinion that multiple site 
characterization was not required for 
the Commission to .fulfill its NEPA 
obligation to consider alternat1\"es. The 
Commission has carefully reviewed 
arguments presented by the commenters 
who stated that multiple site 

· characterization is not necessary. The 
Commission continues to believe that 
required multiple site characterization 
provides the only effective means by 
which it can make a comparative 
evaluation as a basis for arriving at a 
reasoned decision under NEPA. Other 
commenters believed that the 
requirements for multiple site 
characterization were not stringent 
enough. and suggested that the rule 
specify the number of g\!ologic media 
and sites to be characterized by the 
DOE. The Commission continues to 
believe that characterization of several 
Siles will prevent a premature 
commitment by DOE to a particular site, 
and will assure that DOE's preferred site 
will be chosen from a slate of candidate 
sites that are among the best that can 
reasonably be found. The Commission 
considers three sites in two geologic 
media, at least one of which is not salt, 
to be the minumum number needed to 
satisfy NEPA. That is, the Commission 
can foresee no circumstance that would 
permit it to conclude, on the basis of a 
more limited investigation, that 
alternatives have· been considered in 
accordance with the "rule of reason." 
Further it is the present judgment of the 
Commission that-for purposes of making 
a reasoned choice there is not sufficient 
difference b.etween bedded salt and 
domed salt for them to be considered 
two distinct alternative media. 
However. because the "rule of reason" 
is intrinsically flexible, the Commission 
does not believe that it would be 
appro_priate for these regulations to 

specify more than the minimum number 
or type of geologic media and sites that 
DOE must characterize during multiple 
site characterization. What is important 
is that there be sufficient information for 
NRC to be able lo evaluate real 
alternatives. in a timely manner. in 
accordance with NEPA. 

Information on pla11s for considering 
allrrnative site~ is lo UP. included in the 
Si le Characteriza lion Report. This 
provision was questioned by some 
commenters. This information is needed 
so that any deficiency may be the 
subject of "specific recommendations" 
by the Director of the NRC's Office of 
Nuclear Material Safely and Safeguards, 
(Director) as provided in § 60.11(e), with 
respect to additional information that 
might be needed by the Commission in 
reviewing a license application in 
accordance with NEPA. 

Another commenter raised the issue 
lhdl in addition to the need to consider 
alternatives under the provisions of 
NEPA. the need for characterizing 
several sites in a variety of media is also 
justified by NRC's obligation under the 
Atomic Energy Act to protect public 
health and safety. The Commission 
recognizes that. under the provisions of 
the Atomic Energy Act, a consideration 
of alternatives might indeed be 
appropriate, where necessary or 
desirable to protect health. (Section 
161g.) The Commission cannot say al 
this point that an examination of 
alternatives would be essential for this 
purpose. The Commission anticipates 
that its fundamental licensing inquiry in 
the context of evaluating radiological 
safety issues will be directed to 
determining whether the activities 
proposed by the DOE can be carried out 
in a manner consistent with generally 
applicable environmental standards 
established by the Environmental 
Protection Agency. 

The Commission also continues lo 
believe that waste form research is an 
appropriate topic for treatment in the 
Site Characterization Report, as the 
discussion may lead to specific 
recommendations by the Director, and, 
as well, contribute to early examination 
and broader understanding of possible 
waste form/host rock interactions. 
Further, wording of§ 60.11(a) has been 
changed from "waste form" to "waste 

•fonn-al)d packaging" lo convey better 
the concept that the NRC will seek 
information relating lo the interaction of 
the waste as emplaced (hence including 
packaging) with the host rock. 

In response to one commenter's 
suggestion that the Site Characterization 
Report be made to NRC on a sit_e by site 
basis, § 60.ll(a) has been revised to 
require DOE to submit a separate Site 
Characterization Report for each site to 
be characterized. 

There were also suggestions that the 
distinction between site 

characterization and screening activities 
be drawn more sharply. However, 
because the activities needed prior to 
characterization may depend on a 
variety of factors peculiar to the site and 
geologic medium. the Commission has 
concluded that greater precision might 
be unduly restrictive. 

The DOE requested clarification of the 
term "site". Definitions of both the terms 
"site" and "medium" will be set forth 
when the technical criteria are 
published. 

b. In Situ Testing at Depth. Several 
commenters supported the Commission 

.view on in situ testing at depth._Some 
commenters, noting the importance of in 
situ testing at depth, suggested that the 
rule require the DOE to include in situ 
testing at depth in its site 
characterization program. The U.S. 
Geological Survey (USGSJ supported 
required in situ testing at depth at.a 
number of sites prior to NRC 
adjudicatory hearings, so that.such 
hearings could proceed on the basis of · 
critical, site-specific data on the 
candidate host rocks and environs 
rather than on inferences derived from a 
limited number of drill holes 
supplemented by geophysical 
techniques. The USGS expressed the 
opinion that direct observation and in 
situ testing of host media will be the 
only way to characterize sites with 
confidence. Several other commenters 
objected to the Commission suggestio'n 
that in situ testing at depth may be 
necessary. The possibility of in situ 
testing at depth after a preferred 
repository site has been selected was 
also suggested. 

The Commission, like the USGS, 
believes that in situ testing at depth 3 is 
an essential technique for DOE to obtain 
sufficient data to determine whether and 
to what extent the surrounding geologic 
medium is suitable for hcsting a geologic 
repository. This belief is supported by 
the ever-present possibility of lateral 
changes in the properties of the host 
rock and the possible presence of 
inhomogeneities of too small a scale to 
be detected by remote or borehole 
techniques. Moreover, i~ order for NRC 
to be able to conclude that the 
alternatives to DOE's preferred site are 
in fact reasonable alternatives for the 
intended purpose, in situ testing at depth 
is essential to characterizing allemative 
sites as well. The NRC will then be able 
to determine, after considering all 
relevant environmental factors as 
contemplated by NEPA. whether a 
construction authorization at DOE's 

• The Commission interprets lhe phrae '"in oilu 
testing el depth'" to mean lhe conducl of those 
geophysir.at, geochemical. hydrologic. end/or rock 
mechanics lesls performed from a lest area et the 
base of a shaft e><caveted lo lhe proposed depth of a 
polential repository in order lo delennine the 
nuilabilily of a particular site for a geologic 
repository. 
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pruµosed site sho11ld l,p iss11r.d. Thu, 
th,· Comrrn~siun 11•quirr:s in sill, lt:Stin:.; 
at dPpth in thr. rulP. It is concei\'ablc. · 
however, that techniques may be 
developed to obtain the necessary data 
at a particular site without in situ testing 
at depth. In such a case, DOE may 
request an exemption from the in situ 
testing at depth requirement. DOE, like 
any applicant for an NRC license, has 
the burden of establishing that NRC 
requirements have been met: and the 
regulations require DOE to undertake 
any testing needed to determine the 
suitability of the site for a geologic 
repusitor~. Thus. if exploration and in 
situ testing at depth were not 
undertaken. DOE would still have the 
same burden of obtaining and supplying 
to the Commission information needed 
to establish the suitability of the site. 

c. Cost Estimates for Site 
Characterization. Cost estimates for site 
characterization cited in thr 
Supplementary Information 
accompanying the proposed rule were 
regarded by some commenters as being 
too low. Much of the data for the cost 
estimate of $20 million per site was 
derived from the Teknekron Inc. report. 
"A Cost Optimization Study for 
Geologic Isolation of Radioactive 
Wastes." May 1979, prepared under 
contract with Battelle Pacific Northwest 
Laboratories. The NRC staff has 
reexamined its previous estimate and 
still believes that figure of $20 million 
was a realistic estimate for the "at 
depth" portion of the site 
characterization program considered at 
that time. Independent support of this 
figure has been obtained from the cost 
summary of $16 million for a program 
during 1978-1979 analogous to site 
characterization conducted by the 
Bureau of Mines at its Environmental 
Research Facility in Colorado. 

The DOE has developed a preliminary 
design for an underground test facility in 
New Mexico at which many site 
characterization activities could be 
conducted. The estimated cost of the 
facility was $27 million (1980 dollars). 
This figure has been confirmed by 
American Mine Services under contract 
to NRC. The scope of the DOE 
preliminary design surpasses the extent 
of activities suggested for the "at depth" 
portion of site characterization in the 
proposed rule. For example, the DOE 
Site Preliminary Verification Project 
Plan includes extensive underground 
mining development. The Commission 
has come to believe, however. that a 
,acility consisting of two shafts and up 
to 1,000 feet of tunnels is a more 
practical arrangement for conducting 
tests and experiments al depth for site 

characterization. Thr.rdorP. the 
Cun1111issiun lwii1•\·cs a S25-30 million 
figu1 e represents the upper limit for the 
"at depth" portion of site 
characterization in soft rock. Cost 
estimates for site characterization 
including in situ testing at depth in hard 
rock may range up to 30% more than 
cost figures for soft rock. 

d. The "Best" Site. Some commenters 
suggested that the final rule should 
require that the site selected by the DOE 
be the "best". Yet other commer.ters 
thought that the Commission was setting 
an unattainable goal of perfection for 
the selection of the site for a geologic 
repository. It remains the Commission's 
view that the process of multiple site 
characterization provides a workable 
mechanism bv which the DOE will be 
able to develdp a slate of candidate 
sites that are among the best that can 
reasonably be found and from which 
DOE will select its preferred site. 

It generally has been NRC practice to 
consider only whether a license 
application meets prescribed criteria. 
The Commission perceives no reason to 
adopt a different philsosphy here. 

e. Em·ironmental impact Statement. 
Some commenters believed that the 
NRC should require that the DOE submit 
an Environmental Impact Statement 
[EIS) at the site characterization stage. 
Other commenters believed that DOE 
need only submit an Environmental 
Report or an Envirionmental 
Assessment for site characterization. In 
its comment letter on the proposed rule, 
the DOE stated that a decision to bank 
or withdraw a site or to conduct a site 
characterization by more extensive 
methods such as sinking a shaft will 
require the preparation of an EIS. In any 
e\'ent, since NRC is undertaking no 
"major Federal action" in connection 
with site characterization, it has no 
statutory basis for prescribing what 
steps DOE must take in order to be in 
compliance with NEPA. 

The rule requires submission of an 
Environmental Report along with the 
Safety Analysis Report at the time of 
application for a license. If DOE has 
prepared an EIS that document can be 
used so long as it contains the 
information called for by the regulation. 
However, NRC cannot ·be bound to 
accept judgments arrived at by DOE in 
its EIS. 

One commenter suggested that the 
NRC should prepare an EIS for the 
rulemaking action. The Commission 
determined that this was not necessary 
as part of its re\'iew and approval of 
publication of the proposed rule. 
Instead. an Environmental Impact 
Appraisal was prepared for those 
requirements which might have 

en\'irunmPntal impacts. Thi,~f' impacts 
were found not tci lie s1gnii1,:ant. This 
Environmental Impact Appriiisal has. 
recently b.een updated and no new 
impact was found to be significant., A 
copy of the updated appraisal is 
available for inspe~ticm and copying ~t 
the Commission's Public Document 
Room. 

f. State, Local, and Public 
Participation. The proposed rule 
included detailed pro\;isions to ensure 
extensive opportunities for participation 
by State.and local governments and the 
general public in the re\'iPw of the · 
DOE's programs for site selection and 
site characterization. The consultation 
role of th·e States in re\'iewing 
applicable NRC regulations and 
licensing procedures. as well as· 
participation in the licensing process. 
was treated explicitly in the proposed 
rule. However, a more formal role of 
"consultation and concurrence" for 
States was requested by some 
commenters. Suggestions 
were also made that the 
Commission require the DOE to solicit 
input from State, Indian tribal and local 
governments as well as from the general 
public prior to and during site 
characterization. 

The Commission's \'iews on this 
subject were set out at length in a report· 
submitted to the Congress on·"Means 
for Improving State Participation in the 
Siting. Licensing and De\'elopment of 
Federal Nuclear Facilities," NUREG-
0539, March 1979, cited in the 
Supplementary Information 
accompanying the proposed rule. The 
concerns of the commenters .on broad 
policy issues su~h a~ "consultation and 
concurrence" would require actions by 
parties other than the Commission. 
Within the context of NRC's existing 
authority. appropriate opportunities for 
meaningful State and public · 
participation have been developed. No 
serious deficiencies in these 
opportunities have been pointed out to 
the NRC. In addition, the provisions of 
the NRC's open meeting policy set forth· 
at 43 FR 28058 (June 28, 1978) will als.o · 
be applied to the licensing of a geologic 
repository to the extent practfoable. 
Under this policy. generally. all meetings 
conducted by the NRC technical staff as 
part of its review of a particular 
domestic license or permit application 
will be open to attendance by all parties 
or petitioners for leave -to intervene in 
the case. The Commission strongly_ 
encourages the Dir_ector to conduct ope11 
meetings prior to a license application lb 
the extent reasonable for matters such · 
as periodic status reports and similar 
proceedings. 
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It should be noted. however. that 
propos,ils for intervenor funding have 
not been incorporated as suggested by 
some commenters. This question may be 
addressed separately in the context of 
rulemaking applicable to various 
adjudicatory proceedings, should the 
Commission be given statutory 
authority, which it now Jacks, to provide 
such funding. 

In response to commenters' 
suggestions, the rule has been clarified 
with respect to notice to and 
participation by Indian tribes. 

g. Public Hearings. The issue of 
whether public hearings should be 
mandatory during the pre-licensing 
and/or licensing stages of geologic 
disposal of HLW was addressed by a 
numbers of commenters. Two 
commenters suggested that hearings be 
required prior to site characterization. 
One commenter suggested that public 
hearings should be held in the vicinity of 
a proposed site prior to the approval of 
a Site Characterization Report, while 
another commenter suggest.ed that 
hearings be held prior to in situ testing 
at depth. It was also proposed by 
another commenter that public hearings 
be held on DOE's research and 
development work on waste forms. 
Finally, two other commenters believed 
that formal hearings should be 
mandatory prior to granting construction 

,authorization to DOE. These issues were 
discussed at the time the rule was 
proposed. The Commission then 
concluded, in light of the limited 
information available at the site 
characterization stage, that formal 
hearings were not warranted at that 
point. The commenter did not deny the 
relevance of the policy ·considerations 
identified by the Commission, but would 
have balanced these considerations 
differently. But this is a matter of 
judgment, and the NRC adheres to its 
original position for the reasons then 
offered. Also, the NRC must decline to 
review DOE research and development 
programs formally. NRC's statutory 
authority includes "licensing and related 
regulatory authority" as to certain DOE 
facilities. Although it is important to · 
follow DOE's program closely, the 
Commission would not be warranted in 
formalizing a review process with 
respect to that program. 

In reviewing the procedures for formal 
proceedings in connection with 
licensing. the Commission has . 
determined that hearings would be in 
the public interest ·prior to 'the granting 
of construction authorization: An 
amendment [in § 2.101(f)(B)) has the 
effect of mandating such hearings. In 
addition. hearings will be held upon the 
request of any interested person prior to 

finally granting a license to receive and 
possess high-level radioactive waste at 
a geologic repository operations area 
and before granting license amendments 
to decommission or terminate a license. 

As in the case of facility licensing 
matters, ex parte communications would 
be restricted while on-the-record 
proceedings are pending. Because a 
construction authorization [unlike a 
construction permit) is not a license, its 
issuance does not constitute a final 
decision on the pending application. To 
avoid any unintended implication that 
the ex parte rule (10 CFR 2.780) would 
apply between the construction 
authorization proceedings and the 
commencement of formal proceedings 
prior to receipt of wastes, that rule has 
been amended to provide specifically 
that a final decision with respect to 
issuance of construction authorization 
will be deemed, unless the Commission 
orders otherwise, to terminate, Jar · 
purposes of the ex parte rule, formal 
proceedings then pending before the 
NRC with respect to the application. 

The rule has also been revised to 
provide that in cases involving public 
hearings, the initial decision of the 
presiding officer shall not be 
immediately effective.(§ 2.764.) It is 
further provided that even if no hearing 
has been held, the Director of Nuclear 
Material Safety and Safeguards will not 
issue a construction authorization, 
license, or significant amendment until 
expressly authorized to do so by the 
Commission. The Commission has not 
yet determined the specific procedures 
for agency review of an initial decision. 
It will be the Commission's intention, 
however, to provide expeditious action 
on an initial decision to avoid any 
undue delays in the licensing process. 
These changes, while not issued in 
direct response to commenters' 
suggestions, reflect sentiments that the 
Commission itself should be involved in 
major decisions on these facilities. 

b. Preliminary Nature of the 
Information to be Included in an 
Application for Construction 
Authorization. A number of commenters 
expressed the opinion that the wording 
of § 60.21 did not explicitly reflect the 
preliminary nature of some of the 
information that would be available at 
the construction authorization stage. 
Some commenters believed that certain 
categories of information, such as 
emergency plans and plans for retrieval, 
did not seem necessary, at least in full 
detail, at the construction authorization 
stage. In view of the fact that § 60.21 
must be read in conjunction with 
§ 60.24(a), which specifies that the 
application "shall be as complete as 

possible in light of information that 1~ 

reasonablv a\·ailabk at the time of 
docketing.'" no change to the proposed 
rule is required. Further, § 60.24[b] 
specifically lists several categories of 
information which, where appropriate. 
may be left for consideration only at the 
stale of license issuance. 

i. Termination of a License. Two 
commenters opposed the provisions 
(§ 60.52) for the termination of a license 
for a repository after decommissioning. 
The Commission believes that there will 
be considerable debate regarding 
license termination during the period 
between adoption of rules and 
implementation of their pro\'isions. 
Although the Commission could ha\·e 
omitted the topic altogether. it believes 
that some recognition of the issue is 
desirable so that the rule covers the 
entire process. It should be noted that 
there is no assurance under the language 
that the license would be terminated 
since a decision to do so could only be 
made if "authorized by law." The 
Commission wishes to emphasize that 
criteria to be used in making a decision 
to decommission a repository are not 
included in this procedural rule but will 
be set forth either within the technical 
criteria of Part 60 or as a future 
regulation or policy statement. 

Changes 
The final rule contains the following 

changes from the proposed rule as 
published in December 1979. 

a. Definition of the term "Disposal". 
Commenters noted that the proposed 
definition of the term "disposal" 
embodied the contradictory concepts of 
"permanent emplacement" and possible 
retrieval for purposes other than 
resource value. The definition has been 
modified to reflect usage of the term 
"disposal" in the rule as the condition in 
which isolation is required.(§ 60.2[f)) 

b. Incidental Uses of Radioactive 
Materials. The DOE noted that the 
proposed rule could have the effect of 
prohibiting the use of source, special 
nuclear, and byproduct materials at the 
site during site characterization and 
facility construction. The DOE referred 
to the desirability of being able to use 
such materials, for example, as 
radiography sources and radiation 
monitoring test sources. There may also 
be a need to employ a small amount of 
radiactive material for in situ testing in 
the course of site characterization 
activities. 

The Commission did not intend to 
restrict DOE's use of radioactive 
materials for the stated purposes, and 
has clarified the point by adding a new 
section, § 60.7, which expressly 
recognizes that DOE [which is exempt 
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from '.\RC l:·:-!1,;1w:? e,cP;'' as e,oress\ 
requin~d tl) t:~ ::i:Pr·~a..ld! ~neC.: r.·:.:-· L•l 
licensed :o, s:irh prelim1ndry a,.::;.1t;Ps. 
This is no~ an P.Xerr.ot:c~ ·.1r.der :;,i.: 
exemot1oli or,1'. · ~::J~s of :ri~ :\~or.::1; 
Eneni\· .-\,:• !i•.JI r,,1her d!1 1nlt'r~1Pt,.,1jon 
of the.Comm1ss1or.·s j11nsd1c1:o·n •mder 
Section ~O:! oi the Energ\ 
Reorganization .-\cl of 197-.. In other 
words. the "faciii'.\ ... that the :\'RC is 
licensing is one a: wh;ch high-ie\·ei 
radioacti\·e wastes are actualk stored. 
To the extent that the procedu~es call 
for earlier :\'RC im·oh ~ment. that 
invoh·ement would be undertaken with 
a \·iew to long-term hea,th and safet\· 
consideration's: but dunn.z ;ite · 
characterization and prier to 
emplacement of waste. there would be 
no "facility" for storage of high-ievel 
waste and no basis for the exercise of 
licensing authority over the incidental 
use of source, special nuclear. and 
byproduct material by DOE. 

Once operations at a facility have 
been licensed. the Commission believes 
it should regulate the use of all 
licensable materials onsite. so as to 
avoid fragmentation of responsibility 
and accountability with respect to 
radiological safety (particularly as it 
may affect occupational exposures). 

The change does not respond to the 
DOE's additional concern that the 
proposed rule would prohibit 
construction and operation of a surface 
facility for the storage of spent reactor 
fuel at a repository site prior to issuance 
of a Part 60 license. Should this situation 
actually arise in practice, the 
Commission would consider granting an 
exemption so as to permit licensing to 
be carried out under other parts of NRC 
regulations. 

c. Site Characterization. Following 
detailed consideration of public 
comments, the Commission has decided 
to require in situ testing at depth and to 
specify the minimum number of sites to 
be considered as alternatives during site 
characterization. 

d. Site Characterization Report. One 
commenter on the proposed rule 
suggested that the description of the 
DOE's planned site characterization 
program include a preliminary design of 
the repository. Knowledge of the 
proposed design would help indicate 
how the testing program related to the 
repository layout. The Commission has 
made it explicit that the Site 
Characterization Report include a 
conceptual design of the geologic 
repository operations area. This is 
needed so as to permit analysis of 
certain 11spP.cts of the site 
,.haractrnz;i11t:~ program. i§ ti0.11(a).) 

The provisions of§ 60.11[a) have been 
modif,.,d h~· ·hr. .1 .. !d1t:-:;:i ·if a footnote to 

1r.d1cc1tP. •:;", ,.ifr ·matiun on thP. criteria 
or.J method~ used for site selection. 
identification and location of alternative 
sites and media. and the decision 
process used to select the site. including 
rnedf'.S used to oi.Jtt1in State. [ndian tribal 
and public\ 1ews. which all can be 
expected to be in DOE's Environmental 
lrr.tca<:t Statement for site 
characterization. need not be duplicated 
1n :he Site Characterization Report, but 
c-,n be incorporated by reference. 

§ 60.11[e) has been modified to state 
explicitly that a copy of NRC's final site 
characterization analvsis and the 
Director·s opinion w1il be transmitted to 
DOE. 

The pro\·1sions of§ 60.11[g) have been 
changed to require DOE to permit NRC 
staff to \'isit and inspect the site and 
observe exca\'ations, borings. and in 
situ tests as thev are done. The NRC 
believes that su~h a requirement is 
essential for NRC to determine that site 
characterization activities have no 
adverse impacts upon site safety. 

The proposed rule contained 
provisions which would permit the DOE 
to include multiple sites in a single Site 
Characterization Report. In response to 
public comment. and for the sake of 
clarity, the final rule requires a separate 
Site Characterization Report for each 
site to be characterized. 

The Commission reiterates that the 
Site Characterization Report will be 
reviewed bv the NRC staff with 
opportunity for public comment on the 
NRC staff analysis of the DOE Site 
Characterization Report. DOE has 
indicated that it will provide opportunity 
for public comment on its Site 
Characterization Report prior to 
submittal to the NRC. Also, the 
Commission continues to anticipate that 
it will hold local public meetings in the 
immediate-area of the site to be 
characterized. These meetings will be 
held both to disseminate information 
and to obtain public input which will be 
factored into the final version of the 
staff analysis. 

The period for comment on the NRC's 
draft site characterization analysis has 
been extended from a minimum of 60 
days to a minimum of 90 days in 
response to public comment.(§ 60.11(e)) 

The provision concerning semiannual 
progress reports has been expanded so 
as to provide additional guidance to the 
DOE on the contents of those reports. 
(§ 60.ll(g)) In addition, § 60.ll(g) now 
contains a provision which requires 
DOE to provide in report form. any 
information related to site 
characteriz;ition. when requested by the 
Director. 

The rule has been revised to permit 
the Director to r.-.''"'1n1<':.I 11t :my time in 

writi:,g t•i DOE tr; o'-Xpress \·:1!Ws fJn am· 
:1spect ,,:· ,ite char,1ctririziil1fJr. 
(§ 60.11(h)J. 

e. Content of Licer.sP ApDiicmi,,r 
Provisions which set forth,the gen(·r,ti 
information to be inr:luded in ;;n 

application have hP.en PXpanded t,, 
include a description ot site 
characterization work ;ictuallv 
conducted by DOE at di! sites· 
considered and. as appropriale. 
explanations of wh~· such work differed 
from the description of pro~rnm in the 
Site Characterization Report :,ir each 
site (60.2.1(b)(5)). It is expected that such 
a provision wili facilitate the evaluation 
of DOE's site characterization by the 
public. 

f. Construction .4.uthorizotw1: 
Findmgs. The necessary findings by the 
Commission on environmental matters 
(§ 60.31[c)) have been revised to 
conform to the language in other 
portions of the Commission's 
regulations. Contrary to the views 
expressed by a commenter, the 
Commission regards this provision as · 
being fully consistent· with the 
requirements of NEPA. Further 
specificity may be provided. however 
particularly with respect to the criteria 
for evaluating alternative sites at the 
time technical criteria are proposed. 

The Commission has declined to 
modify the common defense and 
security finding, which one commenter 
characterized to be ··so vague as to be of 
no consequence." The proposed 
"inimicality" findings, § § 60.31(b] and 
60.41(c), reflect the legal standards set 
forth in the Atomic Energy Act, in 
particular Section 57c.(2) thereof. The 
concerns here relateq generally to 
protection of classified information and 
materials, protection against loss or 
diversion of nuclear waste materials 
from the repository, and protection 
against radiological sabotage at the 
repository. Detailed regulations appear 
in other parts of this chapter on 
protection of classified ma tiers and no 
further sp:icial provisions appear to be 
required for Part f-0. See 10 CFR Part 2, 
subpart I, Part 25, Part 95. Radiation 
hazards associated with high-level 
radioactive wastes make them 
inherently unattractive as a target for 
diversion, and therefore no detailed 
provisions appear to be warranted at 
this time for protection against loss or 
diversion. The rule has been changed to 
require DOE to describe the elements of 
its plan to protect against sabotage. . , 
However, DOE. as a Federal agency 
operatin!l unc -~ the Atomic EnerllY Act. 
has its own obligation to promote the 
r.ommon dcfensP. and sr.curi:'.'. lndP.P.d. 
1:-JOE is r<.''if'rJr.s1ble ·rntfor ,1,<, :\tnmir. 



PART 60 ~ STATEMENTS OF CONSIDERATION 

L:Pr~~- Act for protection of matPri;,b 
and facil1t1es far more sensitiw· from ,l 
safeguards standpoint than nuclear 
waste materials in a geologic repository. 
Therefore .. the r.ule _provides that a. DOE 
certifir.atfon 'ihat its repository 
operations area safeguards are equal to 
those at comparable DOE surfac!! 
facilities shall constitute.a rebuttable 
pres um pi ion on: th_e question of . 
inimicality lb the cominon defense and 
security. . 

g. Conditions.of Constfuction . 
Authorization. The. final rule specifies 
(§ 6Cl.32(b)) that the construct.ion· 
a.uthoriz\ltion "will iricorporate·: . 
conditions 'requiring the submission of 
c'e'rta'in 'periodk 'or special reports .. This 
wording differs.from that. of the ' 
proposPd rule which stated that the 
Commission "mav, at its discretion 
incorporate" thes·e conditions. The i'JRC 

. agrees with a commenter that such 
reports will be needed and.that there is 
no reason to reserve discretion, as the 
proposed rule would have'done. The 
particulars of the conditions would, of 
course. depend upon the nature of the 
project that is to -be constructed. ., 

A new paragraph 60.32(c) has been 
included in the final rule to inform:DOE 
that the construction ·authorization will 
inclu,de restrictions on su_bsequent . : 
changes to· the features of the repo'sitory 
imd the procedures authorize.cl'. These 
restrictions will f1;1II into three categories 
of descending importance to public,. 
health and safety c1s follows: (1) those 
features and:procedures which may not 
be changed without (i) 60 days prior 
notice to the Commission, (ii) 30 days 
notice of opportunity for a prior hearing, 
and (ii.i) prior Commission approval; (2) 
those features and procedures which 

' may not be chang'ed'.without (i) oo days 
prior notice to the Commission, and (ii) 
prior Commission approval; and (3) 
those features and procedures which 
may not be changed without 60 days 
prior notice to the Commission. Features 
and procedures falling in category (3) 
may not be changed without prior 
Commission approval if the 
Commission, after having received the 
required notice, so orders. 

Not every feature and procedure in 
the license application at the time the 
construction authorization is issued 
would need to be included in one of the 
three categories. There will be a number 
of matters that could be changed as 
construction progresses without prior 
notice to the Commission. Such changes 
would be brought to the Commission's 
attention when the license application is 
updated prior to issuance of a license to 
receive wastes. Also, it is contemplated 
that changes to features or procedures 

included in these r.11teµoric·~ of licensf· 
cond11inns considen:d minc>r with 
respect to the public health and safety. 
could be made with prior notice to the 
Commission but without prior 
Commission approval. 

h. License Specifications. The 
Commission has accepted a suggestion 
to delete a requirement for including. as 
license conditions, restrictions as to the 
location and characteristics of the 
storage_ medium. As noted by a 
commenter, these features 'may be . 
inherent in the storage medium itself. 

i. Inspections. The final rule contains 
a provision(§ 60.73(c)) requiring DOE to 
provide onsite office space for the 
exclusive use of NRC inspectors and 
personnel. 

j. Participation of Indian Tribes. 
Several_ ch1mges have beep made in ihe 
rule.to provide for full participation by 
Indian tribes in the licerising·procedures . 
These changes generally provide: that 
tribes shall have the same opporitiriities 
as go.vemmental units. A ·new Section · 
60.64 provides that Indian Tribes shall 
have the same opportunit1es as States to 
submit proposals for their participati.on 
in the NRC review. These ·prci'posals 
shall be approved (and rnay'be funded) 
if appropriate findings can be made 
concerning the ··con'tribution fo be made· 
to the licensing review. A riew Section 
60.65 makes it dear, how·ever, that the 
Director shall endeavor to-avoid 
duplication of effort whe.n,acting on 
multiple proposals, lo the extent that 
this can be accomplished without 
substantial prejudice .to the .. parties . 
involved. . . 

k. Preparation of an Environmental 
Impact Statement prior to 'issuance of 
license to receive· and possess HL W. 
The requirement that the NRC prepare 
and circulate an EIS prior to issuing a 
license to receive and possess HL W has 
been deleted (51.5(a)(11)). Since an EIS 
will be prepared by NRC prior to 
granting construction authorization for a 
geologic respository operations area, it 
may not be necessary to prepare a 
second EIS. Rather, after the 
construction authorization stage, the 
NRC will perform environmental 
assessments, and, as appropriate, will 
supplement the EIS or determine that no 
such supplemental statement is 
required. 

I. Records and Tests. The tenn 
"significant" has been deleted from 
Section 60.71(c)(3). The Commission 
requires notification of all devia lions 
from license conditions. 

m. Definition of the term 
"Commission." A definition of the term 
"Commission" has been added to the 
final rule to make it clear that in Part 60. 
the "Commission" means the Nuclear 

Regulator~· Commission ur its duly 
autLu1 ;zt•cl representati\'l'S. 

PursuHnt tu the Atomic Energy Act of 
1954. as amended, the Energy 
Reorganization Act of 1974, as amended, 
Publi.c Law 95-601 (November 6, 1978). 
the National Environmental Policy.Act 
of 1969. as amende.d, and sections 552 
and 553 of title 5 of· the United States 
Code, notice is hereby given that the 
following amendments to Title .10, 
Chapter I. Code of Federal Regulations . 
are published 1:1s a document sµbject to.· 
codifica lion. 

47 FR 13774 
Published 3/31/82 
Effective 4/1 /82 

10 CFR Parts so; 72 and 81 · 

Reporting, Recordkeeplng, and 
Application Requlreinenta .. 

AGENCY: Nucleai, Regulatory 
Commiss_i~n. . · 
ACTIO.td: Final rule. 
SUMMARY: The Nuclear Regulatory·· · ' 
Commission is amending certain parts of 
its regulations to indicate that Office of' 
Management and Budget clearance is 
not required for the information 
collection requirements contained in 
these parts. This action is required by 
the Paperwork Reducti.on Act of 1980. 
EFFECTIVE DATE: April 1, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Steve Scott, Chief, Document 
Management Branch, Division of 
Technical Information and Document 
Control, Office of Administration, 
Telephone: (301) 492-8585. 
SUPPLEM!NTARYINFORMATION:The 
Paperwork Reduction Act of 1980 (Pub. 
L. 96-511; 44 U.S.C. Chapter 35) 
transferred the responsibility for 
approving the information collection 
requirements.imposed by the Nuclear 
Regulatory Commission (NRC) .on the 
public from the General Accounting 
Office (GAO) to the Office of 
Management and Budget (0MB). The 
Act requires that each agency "ensure 
that information collection requests 
required by law or to obtain a benefit, 
and submitted to nine or fewer persons, 
contain a statement to inform the person 
receiving the request that the request is 
not subject to the requirements of 
section 3507 • • •" of the Act. This 
requirement applies to the reporting, 
recordkeeping, and application 
requirements contained in NRC 
regulations on the licensing procedures 
for disposal of high-level radioactive 
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wa1te1 in geologic repo11itorie11 (Part 80); >49 FR 28194 
licensing requirements for the storage of Published &/21/83 
apent fuel in an independent fuel spent 
1torqe inltallation (Part 72); and 
1tandard specifications for the granting 
of patent llcenaes (Part 81). The 
information collection requirements 
contained in each of these parts pertain 
to nine or fewer persons. Therefore. the 
NRC is not required to obtain 0MB 
approval for these information 
collection requirements. This document 
addl a new section to the General 
Provt1ions of each part to indicate that 
0MB approval is not required. 

Because these are nonsubstantive 
amendments dealing with minor 
procedural matters, good cause exists 
for finding that the notice and comment 
procedure, of the Administrative 
Procedure Act (5 U.S.C. 553) are 
unneceHary and for making the · 
amendmenll effective upon publication. 

Under the Atomic Energy Act of 1954, 
u amended, the Energy Reorganization 
Act of1974, as amended, and 5 U.S.C. 
552 and 553, the following amendments 
to 10 CFR Parts eo, 72. and 81 are 
publillhed u a document subjectto 
codification. 

47 FR 30452 
Published 7/14/82 
Effec:1ive 10/12/82 

Protection of Emp/oye.es Who 
Provide Information 

SN Part 19 Stataments of Considaration 

Effec:1lva 7 /21 /83 

10 CFR Part 60 

Disposal of High-Level Radioactive 
Wutes In Geologic Repositories 
Technical Criteria 

AGENCY: Nuclear Regulatory 
CommiHion. · 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is publishing 
technical criteria for disposal of high· 
level radioactive wastes (HL W) in . 
geologic repositories, as required by the 
Nuclear Waste Policy Act of 1982. The 
criteria addreH siting, design, and 
performance of a geologic repository, 
and the design and performance of.the 
package which contains the waste . 
within the geologic repository. Also · 
included are criteria for monitoring and 
testing programs. performance 
confirmation. quality assurance, and · 
personnel training and certification. . 
EFRCTIYE DATE: July 21, 1983, 
FOR FURTHER INFORMATION CONTACT: 
Patricia A. Comella, Deputy Director of 
the Division of Health, Siting and Waste 
Management, Office of Nuclear 
Regulatory Research, U.S. Nuclear · 
Regulatory Commission, Washington, 
D.C. 20555, Telephone (301) 427-4616. 

SUPPLEMENTARY INFORMATION:· 

Table of Conlenta 

BacJcground · , 
Issues Raised by the·Commiision' 

Single VI. Multiple P~rformanc:~ Standard, 
Retrievabllity 
Level of Detail 
Population-Related Sitins Criteria 
AI.ARA . . 
Hwnan Intruaion 

Other Principal Changea In the Final Rule 

Anticipated/Unanticipated Proceuu and 
Eventa ' 

Transuranic Waate [TRU) 
Sitins Criteria · 
Containment 
Terminology 

Acceaaibla Environment/Controlled Area 
Geolopc Bettina 
.Site , 
Decomml11lonlng 

. lmportent to Safety. 
Discua11ion of Other Comment, 

Comparative Safety Analyaea 
Unsaturated Zone 
Geologic Conditiona 
Reasonable A11urance 
Population va. Individual Dose 

_ Lofl8'.'Tenn Po1t-Clo1ure Monitoring 
Section-by-Section Analysia · · · 
Environmental. Impact · · 
Paperwork Reduction Act . 
Regulatory Flexibility Act Certification 

List of Subjects la. io CFR Part &0 . 
Issuance. 

Background . 
. Ori February 25,'1981, the Nuclear 

Regulatory Commission published ruie1 
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which established procedures for the 
licensing or geologic disposal, by the 
U.S. Department of Energy (DOE), of 

. high-level radioactive wastes (HLWJ. 46 
FR 13971. On July B. 1981, NRC proposed 
technical criteria which would be used 
in the evaluation of license applications 
under those procedural rule, (46 FR 
35280). NRC received 93 comment letters 
on these proposed technical criteria, 89 
of which were received in time for the 
Commission to consider In preparing the 
final technical criteria that are published 
here. No significant new Issue, were 
raised in the four letters received too 
late for consideration. The principal 
comments, and the Commission's 
responses, are reviewed in the 
discussion below. A more detailed 
analysis of the comm.ents Is contained in 
a NRC staff repo('.t (NUREG--0804) which 
is being distributed to all commenters on 
the proposed rule and which may be 
purchased by other intereated partiea 
from the NRC'a GPO Salea Program, 
Washington, D.C. 20555. Upon 
publication, a copy will be placed in the 
Public Document Room (PDR), 1717 H 
Street NW., Washington, D.C. 20555. 
This staff report includes a technical 
rationale for the performance objective, 
in-10 CFR Part 60 aa well as the 
comment analysis. The final rules 
contain a nwnber of change,, explained 
in this statement, that reflect concern, 
addressed in the public comment,. 
· The licenaing procedure, referenced 

above provide for DOE to submit site 
characterization reports to NRC prior to 
characterizing sitea that may be suitable 
for disposal ofHLW. NRC would 
analyze these report,, taking into 
account public comments, and would 
make appropriate comments to DOE. 

The licensing proceaa will begin with 
the submission of a license application 
with respect to a site that has been 
characterized Following a hearing, DOE 
may be issued a construction 
authorization. Prior to emplacement of 
HLW. DOE would be required to obtain 
a license from NRC; an opportunity for 
hearing is provided prior to issuance of 
such a license. Permanent closure of the 
geologic repository and termination of 
the license would also require licensing 
action for which there would be 
opportunity for hearing, 

The purpose of the technical criteria is 
to define more clearly the bases upon 
which licensing determinations will be 
made and to provide guidance to DOE 
and information for the public with 
respect to the Commission's policiea in 
this regard. The criteria also indicate the 
approach the Commission is taking with 
respect to implementation of an 
Environmental Protec;tion Agency (EPA) 

standard, particularly with respect to 
the classification of processes and 
events as "anticipated" or 
"unanticipated" and the definition of the 
"accessible environment" from which 
radionuclides must be isolated.• 

The Commission anticipates that 
licensing decisions will be complicated 
by the uncertainties that are associated 
with predicting the behavior of a 
geologic repository over the thousands 
of years during which HL W may present 
hazards to public health and safety. It 
haa chosen to address this difficulty by 
requiring that a DOE proposal be based 
upon a multiple barrier approach. An 
engineered barrier system 111 required to 
compensate for uncertainies in 
predicting the performance of the · 
geologic setting, especially during the 
period of high radioactivity. Similarly, 
becaus~ the performance of the 
engineered barrier system Is also subject 
to considerable uncertainty, the geologic 
settJng must be able to contribute · 
significantly to isolation. 

The multibarrier approach is 
implemented fa these rules by a number 
of performance objectives and by more 
detailed siting and design criteria.• In 
addition to the objective of assuring that 
licensed facilities will adequately 
isolate HLW over the long term, these 
provisions also address considerations 
related to health and safety during the 
operational period to permanent closure 
of the geologic repository. 

In this statement of considerations the 
Commission will first discuss six issues 
on whic;h it had specifically requested 
public comment. It will then review 
other principal changes to the rule 
which have been adopted in the light of 
comments received The discussion will 
then take up suggestions of a policy 
nature which the Commission has 
declined to adopt. Finally, a section-by
section jlllalysis reviews all changes 
made other than those of a strictly 
editorial nature. As appropriate, 
reference is made to relevant provisions 

• Reoraanizallon Plan No. 3 of 1970 (35 FR 15623, 
October a. 19711) authorize, EPA to Hlabli,h 
generally applicable envinlnmeatal 1t11ndardl lor 
radioacllvil)', EPA·, ffl:llntly propond 1tandard 
would allow hlsher lavel1 of radioacUvll)' for 
"unanllclpatad procea- and aveat1" than would 
be penaitted If "anticipated procH- and event," 
were to occur. The propo1ed ,tandard aleo relatee 
th- level• to placeti within the "acce11ible 
enYin>nmeaL" The Commii1lon hH a11wned that 
theH concept, will be reflected In final ,tandarda 
that may be e1tabli1hed by E;PA. 

1 Under the Nuclear WHle Policy Act of 198Z. the 
Comml11ion'1 technlCIIII criteria "1h111l provide for 
the UM of a 1y1tem of multiple barrlera In Iha de1lgn 
of the repo1ilory • , . H the Commi11lon deema 
appropriate." Section 121(bl(1)(8). The criteria HI 
forth In 1h11 rule repre1ent the criteria which, for 
purpo1n of 1h11 provl1ion. the Comml11ion deema 
appropriate. 

of the Nuclear Waste Policy Act of 1982, 
Pub. L. 97-425, approved January 7, 1983, 
and to the Environmental Protection 
Agency's proposed Environmental 
Standards for the Management and 
Disposal of Spent Nuclear Fuel, High
Level. and Transuranic Radioactive 
Wastes, 47 FR 58195, December 29, 1982.· 
The Commission regards the publication 
of these rules ae constituting full 
compliance with Section 121(b)(l)(A) of 
the Nuclear Waete Policy Act, which 
requires promulgation of the 
Commission's technical criteria for · 
geologic repositories not later than 
January 1, i984.1 The Commission will 
review these criteria after EPA's 
environmental standards are published 
in final form and will initiate subsequent 
rulemaking actions, as necessary, to 
take any such standards into account. 
The Commission further intends 
additional rulemaking to deal with any 
changes in licensing procedures that 
may be necessary in light of the Nuclear 
Waste Policy Act. 

Issues Raised by the Commi111ion · 
As noted above, the Commission 

specifically requested public comment 
on six issues, each of which will be 
reviewed here befc:,re turning to other 
considerations. These issues dealt with: 
(1) A single overall performance 
standard vs. minimum performance 

'The technical criteria are explicitly 1tated lo be 
applicable to con,truclloa authorization, I ao.tOl(b), 
and to the l11uance of Ucenau to receiva and 
poa1eu high-level radioactive wHte at geolastc 
repo1ilorle1, I eo.101(11). An applicelfoa lo authoriza 
premanent clo,we requirH a Uce11111 amendmenL 
I eo.51(11): the relevant technical requirement• and 
criteria are HI out In the rule1 here being adopted, 
lnHmuch H the CommiHion ii to be "guided by the 
co111iderallo111 that govem the l11uance of the Initial 
llcenH, to the extent applicable." I 60.45(b), The 
CommiHioa lnterprela the statutory provl1ion 
pertaining to applicallo111 for "decommlnloning" to 
refer to the procedure delCribed In I 60.52, 
pertain1J18 to termination of• llce111e; ·,uch an 
appllC1111ion would allO require a llcenH 
amendment. and the Commi11ion hen, loo, would 
be guided by the pruent rula to the extent 
applicable, together with the additional criteria 
already Ht out at I ao.52(cJ. Tbut, nt every 1t11se of 
the llcea1ing proc:eu, the central Inquiry will be the 
adequacy of DOE"a plan, and actMUe1 H they 
relate lo the l1olaUon ofwa1te1 (H well H to 111fety 
during operallone): and for Heh dect,lon point we 
have provided, •• 11 appropriate, for an av11luatloa 
that takn Into account both the performance 
objecllv .. and the more detailed criteria that the 
Comml11lon here adopta. (If Section Z12(b)(t)(A) 
appliea to the decommlulon of ,urface facllllle1, the 
required criteria hava been Included In I eo.t32{a). 
That paragraph provlde1 that 1urfaca facililfn muat 
be deaigneci to f11cilitale decontamlnellon or 
diamantllng lo the uma extent H would be 
required. under other NRC regulation,, for 
equivalent acllville1. Thi, topic may be treated 
again. In greater detalL In coMectlon with the 
development of rule1 tliat would be generally 
applicable to decontamination and dl1ml!lntlement 
of facllillH at which actlvlllft ,uhject to 
Comml11ion regulatory authority are carried out.) 
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standards for each of the major 
elements of the geologic repository: (2) 
the need for. and appropriate duration 
of, a waste retrievability period; (3) the 
level of detail to be used in the criteria, 
particularly with respect to design and 
construction requirements; (4) the 
desirability of population-related siting 
criteria; (5) the application of an ALARA 
(as low as reasonably achievable) 
principle to the performance 
requirements dealing with containment 
and control of releases: and (6) 
alternative approaches on dealing with 
possibilities of human intrusion into the 
geologic repository. 

Single vs. Multiple Performance 
Staa~ards 

The Commission identified two 
potentially viable approaches to 
assuring achievement of the desired 
Isolation goal or controllng releases so 
as to. assure that radioactivity in the 
general environment is kept to · . · 
sufficiently low levels. The Commission 
suggested that a course that would be 
"reasonable and practical" would be to 

. adopt a ·"defense-in-depth" approach 
that would prescribe minimum 
performance standards for each of the 
major elements of the geologic 
repository, in addition to prescribing the 
EPA standard as a single overall · 
performance standard. However, as an 
alternative, the Commission invited 
comment on an approach that would 
specify the EPA standard as the sole 
measure of isolation performance. 

There was general acceptance of the 
Commiasion'a multiple barrier approach, 
with its identification of two major 
engineered barriers (waste packages 
and underground facility), in addition to 
the natural barrier provided by the 
geologic setting: 

While t.'1e usefulness of multiple 
barriers was recognized, the · 
establishment of fixed numerical values 
for performance was extensively 
criticized. The criticism took two forms. 
First, numerous commenters argued that 
until such limes as an EPA standard ls 
established, no logical coMection can 
be demonstrated between the 
performance of the parUcular barriers 
and the overall system performance 
objective. The values specified by NRC, 
It was argued, had not been shown to be 
ei~er necessary or sufficient to meet 
any particular standard. The second 
criticism was that the performance 
appropriate to a particular barrier is 
greatly dependent upon design features 
and site characteristics and that values 
such as those proposed by the · 
Commias!on could unduly restrict the 
applicant's fl11xibility-poosibly 
imposing great additional expense 

without compensating protection of 
public health and safety. 

The Commission recognizes the force 
of both these arguments. Nevertheless, if 
the Commission were simply to adopt 
the EPA standard as the sole measure of 
performance, it would have failed to 
convey in any meaningful way the 
degree of confidence which it expects 
must be achieved in order for it to be 
able to make the required licensing 
decisions. More should be done. To that 
end, the Commission considers it 
appropriate to include reasonable 
generic requirements that, if satisfied, 
will ordinarily contribute to meeting the 
standards even though modifications 
may need to be made for some designs 
and locations. 

The Commission's response, therefore, 
has been to apply, for illustrative . 
purposes, an assumed EPA standard 
and lo examine the values for particular 
barriers ~at would assist in arriving at 
the conclusion that the EPA standard 
has been satisfied. For this purpose, a 
draft EPA standard which was referred 
to in some of the comments has been 
used. A copy of this draft standard has 
been placed in the PDR and will be 
contained in NUREG-0804. Following 
publication of EPA'a proposed standard 
in the Federal Register, on December 29, 
1982, a supplemental evaluation was 
made to take into account certain 
departures from EPA's earlier draft. In 
this way, the Commission has been able 
to demonstrate the logical connection 
which it makes between the overall 
system performance objective for 
anticipated processes and events, as set 
out in EPA'spropoaed standard, and the 
performance of specific barriers. One of 
the considerations that affects its 
judgment in this regard la the need to 
take proper ~ccount of uncertainties in 
the performance of il.ny of lhe barriers. 
As one comm.enter noted, "To provide a 
safety factor to compensate for this 
uncertainty, a multi-barrier system has 
many advantages. Since the 
Commission caMot answer the global 
problem and predict ev:ery possible 
combination of circumstances that might 
cause releases of waste, multiple, 
independent mechanisms of slowing or 
limiting the discharge of radioactive 
materials to the environment are 
desirable." There is nothing inconsistent 
between the multiple barrier, defense-in
depth approach and a unitary EPA 
standard: on the contrary, in view of the 
many possible circumstances that must 
be taken into account, the Commission 
firmly believes that the performance of 
the engineered and natural barriers must 
each make a definite contribution in 
order for the Commission to be able to 

conclude that the EPA standard will be 
met. The Commission's task is not only 
a mathematical one of modeling a 
system and fitting values for particular 
barriers into the model in order to arrive 
at a "bottom line" of overall system 
performance. The Commission is also 
concerned that its final judgments be · 
made with a high degree of confidence. 
Where it la practical to do ao, the 
Commission can and will expect barrier 
performance to be enhanced ao· as to 
provide greater confidence in its 
licensing judgments. Accordingly, a 
variance between actual and assumed 
EPA standards will not necessarily 
require a change of corresponding 
magnitude in the individual barrier 
performance requirements. 

While use of an assumed EPA 
standard provides a basis for specifying 
anticipated performance requirements 
for individual barriers, it does not deal 
with the concern about undue restriction 
upon the applicant', flexibility. The 
Commission's response to this.has not 
been to abandon the values altogether, 
but rather to allow them to be modified 
as the particular case warrants. Thus, to 
take one example, the Commission 
continues to be concerned that thermal 
disturbances of the area near the 
emplaced waste add significantly to the 
uncertainties in the calculation of the 
transport of radionuclides through the 
geologic environment. The proposed rule 
addressed this problem by providing 
that all radionuclide& should be 
contained within the waste packages for 
a period of 1,000 years. The Commission 
continues to consider it important to 
limit the source term by specifying a 
containment period (as well as a release 
rate). But the uncertainties associated 
with the thermal pulse will be affected 
by a numb.er of factors, such as the age 
and nature of the waste and the design 
of the underground facility. For some 
repositories, a period substantially 
shorter than 1,000 years may be 
sufficient to allow for some of the 
principal sources of uncertainty to be 
eliminated from the evaluation of 
repository performance. For cases 
analyzed by the Commission on the 
basis of specified asaumptlons, a range 
of 300 years to 1,000 years would be 
appropriate. (These values appear in 
I 50.113(aJ(ii)(A)). Yet even a shorter 
designed containment period might be 
spec:ified, pursuant to I 60.113(b), in the 
light of conditions that are materially 
difforent from those that had been · 
assumed. For example, If the wasti!s had 
been processed to remove the principal 
heat-generating radionuclides (cesium-
137 and strontium-90), the 300-ye;irs 
provisions would not b~ controlling. 
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Similarly, the Commission may approve 
or specify a rndionuclid'e release rate or 
o pre-waste-emplacement groundwater 
travel time that differs from the normal 
values, provided that the EPA standard, 
as it relates lo anticipated processes 
and events, is satisfied. Appropriate 
values will be determined in the course 
of the licensing process, in a manner 
sensitive to the particular case, using the 
principals set out in the performance 
objectives, without having to have 
recourse to the exemption provisions of 
the regulations. 
. The numerical criteria for the 

individual barriers included in the rule 
are appropriate, insofar as anticipated 
processes and events ere concerned, in 
assisting the Commission to determine 
with reasonable assurance that the 
proposed EPA standard has been 
satisfied. It should be noted, however, 
that in order to meet the EPA standard 
as it applies to unanticipated processes 

. and events, higher levels of individual 
barrier performance may be required. 
DOE would need to provide in its design 
for such performance as may be 
necessary to meet the EPA standard 
with respect to such unanticipated 
processes and events even though in all 
other respects the values specified by 
§ 60.113(a) and § 60.113(b) would be 
sufficienl 

Retrievability 

The purpose of this requirement was 
to implement in a practical manner the 
licensing procedures which· provided for 
t~mporal separation of the emplacement 
decision from the permanent closure 
decision. Since the period of 
~·inplacement would be lengthy and 
since the knowledge of expected 

·· repository performance could be 
substantially increased through a 
carefully planned program of testing, the 
Commission wished to base its decision 
to permanently close on such 
information. The only way it could 
envision this was to insist that ability to 
retrieve-retrievability-be 
incorporated into the design of the 
geologic repository. 

The proposed rule would have 
requiried in effect that the repository 
design be such as to permit retrieval of 
waste packages for a period of up to 110 
years (30 years for emplacement. 50 · 
years to confirm performance, 30 years 
to retrieve). The Commission solicited 
comment, noting that ii would not want 
to approve construction of a design that 
would unnecessarily foreclose options 
for future decisionmakers, but that it 
was concerned that relrievabilily 
requirements not ·unnecessarily 

· complicate or dominate repository 
design. 

While the benefits of retaining the 
option of retrieval were recognized, the 
length of the proposed requirement, in 
the opinion of several commenlers. was 

· excessive. In their view, the Commission 
had given Inadequate consideration to 
the additional costs of design, · 
construction, and operations implied in 
the original proposal: however, no new 
cost or design information was 
presented by the commenters. 

The Commission adheres lo its 
original position that retrievability is an 
important design con.sideration . 
However. in response lo the concerns 
expressed, the Commission has decided 
to rephase the requirement in functional 
terms. The final rule thus specifies that 
the design shall keep open the qption of 
waste retrieval throughout the period 
during which the wastes are being 
emplaced and, thereafter, until the 
completion of a performance 
confirmation program and Commission 
re~iew of the information obtained from 
such a program. By that time, significant 
uncertainties will have been resolved, 
thereby providing greater assurance that 
the performance objective will be met. 
In particular, the performance 
confirmation program can provide 
indications whether engineered barriers 
are performing as predicted and whether 
the geologic and hydrologic response to 
excavation and waste emplacement is 
consistent with the models and tests 
used in the Commission's earlier 
evaluations. While the commission has 
provisionally specified that the design 
should allow retrieval to be undertaken 
at any time within 50 years after 
commencement of emplacement 
operations, this feature is explicitly 
subject to modification in the light of the 
planned emplacement schedule and 
confirmation program for the particular 
geologic repository. 

Some commenter& suggested that the 
technical criteria specify the conditions 
that would require retrieval opera'tions 
to be initiated. Such provisions would 
not belong in Subpart E, which is 
concerned with siting and design. Nor 
ere .they needed elsewhere. In the · 
Commission's view, lt is clear that 
retrieval could be required at any time 
after emplacement and prior to · 
permanent closure if the Commission no 
longer had reasonable assurance that 
the overall system performance 
objective would be met. This situation 
could exist for a variety of reasons and 
the Commission believes that it should 
retain the flexibility to take.into accqunt 
all relevant factors and that it would be 
imprudent to limit the Commission's 
discretion by specifying in advance the 
particular circumstances that would 

make it necessary to retrieve wastes. It 
should be noted that DOE may elect to 
maintain a retrievability capability for.a 
longer period that the Commission ha~ 
specified, so as to facilitate recovery of 
the economically valuable contents of 
the emplaced ~aterials (especially spent 

· fuel). So long as the other provisions of 
the rule are satisfied this would not be 
'prohibited. This consideration, however, 
plays no role in the Commission's .. . 
requirement pertaining to retrievability. 
The Commission's purpose is to protect 
public health and safety in the event the 
site or design proves unsuitable.-The 
provision is not intended to facilitate . 
recovery for ·resource value.'·.· , · · 

The Commissilm has·also included a 
specific provision clarifying its prior 
intention that the retrievability design 
features do not preclude decisions 
allowing earlier backfilling or · 

· permanent closure~ A related clerjfying 
change h~s been the incorporation of a 
definition of "retrieval." This definition 
indicates that the requirement of' i 

retrievability does not imply reedy·or 
easy access to emplaced wastes at all 
times prior to permanent closure. . I 

Rather, the Commission recognizes that 
any actual retrieval operation would be 
en unusual event and may be an 
involved and expensive operation. Th,e 
idea is that it should not be made. . 
impossible or impractical to retrieve ·the 
wastes if such retrieval turns out to be 
necessary to protect the public health 
and safety. DOE may elect to backfill 
parts of the repository with the intent 
that the wastes emplaced there will 
never again be disturbed: this is . 
acceptable so.long as the waste retrieval 
option is preserved. 

The Commission has thus retained the 
essential elements of the retrievability 
design feature, but has provided greater 

·. flexibility in its application. The 

• Under the Nuclear W111te Policy Act of 1982. lbe 
Commi11ion'1 tochnlcal criteri, "shall Include iuch 
restriction, on lhe retrievabillty of the solidified· 
high•level radioactive WHIII and ,pent fuel II! the 
repo1atory H lhe Commi11ion deem, appropriate," 
Section tzt(b)(tl(B). The criteria 1111 forth .in thi1 
rule repre.ent the criteria which. for purpo1111 of 
1h11 provl1ion. the Commi11lon dee11:11 approprlata. 

Section 122 of lhe Nuclear W11te 'Polley Act 
provide, !hat. at the lllffll time a repo,itory 11 
detigned, DOE 1hall 1pecify an approprlat, period 
durins which •pent fuel could be retrieved for any 
re111on pertainins to the public health iiid 11ftity, or 
the environment. or for the purpoae of pennlttlni 
recovery of the economically valuable component, 
or 1uch apent fuel. The period or retrlevebillty 11 
aubject to approval or diaapproval by th, 
Commi11ion II part of the con,tructio~ · 
suthnrizetion proce11. ln1ofar aa health and safety 
con1ider11tion1 are concerned, the Commi1iion 
intend, lo grant ,uch approve) 10 long H ita . 
technic11l criteria are 11ti1fied. and the Comml11lon 
further in1end1 to modify th, licenains procedare, to 
10 1pecify. · 
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Commission recognizes that 
, retrievabllity Implies additional cos ta-

more, perhaps, for some media and· 
· 'designs than for others-yet it believes 

this i1 an acceptable and necessary · 
price lo pay if it enables the Commission 
to detennine with reasonable a11urance, 
prior to an Irrevocable act or closure; : 

, that.the EPA standard will be satisfied, 

Level caf Detail 
The proposed rule contained general 

. and detailed prescriptive requirements, 
derived Jrom Commission experience 
and practice In licensing othet facilities, 
with respect lo the design end 
construction of a geologic repository. 
The Commission noted, however, that It 
WH continuing to examine other . 
poaaibillties for promulgating the more 
detailed or these requirements and it 
Invited comment, o·n the topic. . 

11'!! pµblic response Included· · · 
usunu!illl addressed both to the lel'el of 
detail sene~lly and to specific criterja 
which were deemed to be unduly · 
restrictive. · · 

The Comrnlasion hai concluded that 
. there (11 merit in describing, in fµnctional 
· 'terms; th.e principal features which 
·1bould be incorporated into geologic. 
· repo1itory design-such ~· protection 

against dynamic effects of equipment 
faillµ'II, 'protection against fll'8 and · 
explosions, emergency capability, etc. 
Certain of these proposed criteria, 
however, 1uch as those dealing with 
1ubsurface ventilation and shaft and 

'• borehole seals, were excessively 
detailed and. in some cases, 
inappropriate. At this stage of 

· development. the Commission believes 
it should place emphasis upon the · 

· objectives that must be met and not , 
become·unduly concerned about the,· 
particular techniques that may be used 
In doins 10. The chanse• that have been 
made are addre1111ed in some detail in 
the 1ection-by-11ectfon analysi1 of the 
·~le.· · · · 

Population-Related Siting Criteria 
The proposed rule did not include any 

1itins requirement, which dealt directly 
·· with population density or proximity of 
population centen to a geologic 
repository operations area. The 
Comml111ion indicated ill belief that a 

· more realistic approach. given the Ions 
. period of time Involved. would be to 
addre111 the lHue indirectly through 
consideration of resources in the · 
.geologic letting. .· 

The numerous comments submitted In 
re1pon11e to the Commission'• specific 
question on thi1 Issue fell generally into 
two categories-those that endorsed the 
proposed approach and those that 
argued that population £actors were 

·Important.The latter group addressed 
not only the geologic repository', long
term isolation capability, but also the 
relevance of population consideration• 
In connection with the period when 
W811te11 are being received and 
emplaced. 

... The Commission is persuaded that 
population ·factors may need to be 
considered in connection with the 
period .when w&11tea are being received 
and emplaced throup evaluation of the 
adequacy of DOE', emergenc.7 plans. 
That section of the safety analysis . 
report dealing with emergency plannins 
(see t 60.21(c)(9J) will be reviewed on a 
case-by-case basis In the licensing 
proce1111 accordins to criteria that will be 
set forth in the future in Subpart I. (It 
should also be noted that under Section 
112(a) of the Nuclear Waste Policy Act 
of 1982. DOE, la required to develop 

·guidelines that. amons other things, will 
. specify population factors that will 

diaqualify a site from development 811 a 
repository. l1111uance of those guidelines 
la subject to the concurrence of the 
Commi1111lon. The Commission baa made 
no detenninatlon whether such 
guidelines, when lsaued. should In some 
manner be reflected in either the 
technical criteria or licensing procedures 

. portion, of to·CFR Part 60). 
Population distribution over.the long 

tenn ls .immaterial if the g!!ologic 
rei)ository operates 811 anticipated. 
Demographic facto~ could nevertheless 
be of concern. to the extent that they 
could.increase the probability or the 
consequences of releases a1111oclated 
with unanticipated processes or events. 
As to probability, it la difficult to relate 

. the likelihood of release• to population 
factors: It la the view of the CommiHlon 
that it ls more realistic. aa originally 
stated. to reduce the probability by 
avoidlns ;ites with significant resource 
potentia_l and by using records and 
monument, to caution future 
senerations. Consequences of 
unantlcipated releases would be greater 
If they occur In densely populated areas. 
Neverthelesa, It ts the view of the 
Commission that it make little sense to 
attempt to limit such consequences by 
means of a population-related 1ltfns 
criterion. 1ince long-range demographic 
forecasts are 110 Inherently speculative 
and unreliable; instead. the Commi111ion 
.is taking the approach that releases that 
result from the occurrence of 

·. unanticipated proce11De11 and events 
must be eva.luated and must satisfy the 
EPA standard. 

While the Commission considers, 
b811ed on the'above,·that the rule should 
not now contain explicit requirements, 
particularly numerical limits, on 
population density or distance from 

population centers, It notes that 
considerations related to future human 
activities, particularly uses of 
groundwater, are an important source of 
uncertainty In a1111easins future 
performance of a geologic repository. 
The Commiaaion would consider it a 
favorable condition If these 1ource11 of 
uncertainty, which would be affected by 
a large nearby population. were not 
present at a particular site. Therefore, 
the Commission h811 included in the final 
rule, aa a favorable condition, a low 
population density. within the geologic 
aetting and a controlled area that la 
remote from population centers. 

The Commission anticipates that the 
aelection of a densely populated area 
would be unlikely even in the absence 
of expreaa constraints in NRC · 
regulations. For one thing, such a site 
would be disqualified under the · 
guidelines to be developed under the 
Nuclear W811te Policy Act. Additionally, 
DOE will need to acquire h,iterests lri 
land within the controlled area and may 
have to have additional powers beyond 
the boundaries of the controlled area • 
These requirements may be difficult to 
satisfy unle1111 a remote location is 
selected for the geologic repository. ·· 

Al.ARA 
The notice of proposed rulemaking 

requested comment on "whether an 
AI.ARA (as low 811 reasonably 
achievable) principle should be applied 
to the preformance requirements dealing 
with containment and control of 
releases." Some commenters believed 
that AI.ARA should be applied to all 
licensed activities, and that no · 
exception 1hould be made for geologic 
repositorie11. Other commenter& argued 
against incorporatins AI.ARA. since the 
allowable releases under the EPA 
standard would already be 110 low 811 to 
eliminate any significant risk to public 
health and eafety. 

Based in part upon the standard 
recently proposed by EPA. the 
Commission considers it reasonable to 
anticipate that the permissible amounts 
of radioactivity In the general 
environment will be established at a 
very low level. In fact, the statement of 
considerations accompanying EPA'1 

· proposed rule explains that EPA has 
chosen to propoae disposal standards 
that limit the ri11k1 lo future generations 
to a level no greater than the risk, which 
those generations would be exposed to 
Crom equivalent amounts of unmined 
uranium ore and thus, any risks to.future 
generations from disposal of high-level 
W811te1 would be no greater than, and 
probably much less than, risks which 
those generations would face if the 
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wastes had nol been created in the first 
place. Efforts to reduce releases further 
wouid have little. if any, demonstrable 
\'aluc commensurate with their costs. 

The EPA limits require the 
performance of geologic repositories.to 
be effoctive over a long period of time. 

. J'here will always be subst.aritial 
uncertainties in predicting the long-term 
performance of geologic repositorieit. 
The Commission will insist upon the 
adoption of a variety of design features, 
tests, or other measures in order to be 
able to conclude with confidence that 
the EPA standard is met. The result.may 
be the same as if the Commission were 
to impose similar requirements in the 
name of keeping releases as low as 
reasonably achievable. Given the 
substantial uncertainties involved with 
predicting long-term performance, the · 
already low EPA limits and the already 
stringent geologic performance 
requirements, it is doubtful that the 
ALARA concept could·be applied in a 
meaningful way. . 

When the Commission finds that 
certain measures are needed to improve 
confidence in dealing with uncertainties, 
it is making a substantial safety 
judgment. The same kinds of balancing 
that are undertaken in AI.ARA 

· determinations may be appropriate. 
That is, if confidence in the performance 
of the geologic repository is sensitive to 
a particular source of uncertainty, it will 
be in order for the Commission to take · 
into account both the significance of the 
factor involved and the costs of reducing 
or eliminating it. 
· · In short, the Commission has conclued 
that the long-term performance · 
requirements should not explicitly, be . 
tied to an Al.ARA principle, and the rule 
remains as it was when proposed. The. 
Commission believes the concerns of the 
commenters in support of the Al.ARA 
approach will be largely accommodated 
in connection with its treatment of 
uncertainties in the course of the 
licensing process. 

EPA's proposed rule (Pa'rt 191) 
indicat~s that appropriate measures 
must be taken, in light of the 
uncertainties involved in predicting 
repository performance, to assure that 
the "containment requirements" will_ be 
met. One of the measures identified by 
EPA would be· the selection and design 
of disposal systems to keep releases to 
the accessible environment as small as 
reasonably achievable, taking into . 
account technical, 11ocial.:and economic 
considerations. The Commission is 
recommending to EPA that the 
assurance requirements, including the. 
ALARA provision, be omitted from the 
final rule. The·Commission emphasizes 
that.its rules acr.ommodate the 

underlying concerns of EPA, as · 
articulated in its statement of' 
considerations, that measures must'l.le 
taken to assure confidence that the 
numerical release limits will be met. 

Human Intrusion 

The Commission observed, in the . 
preamble of the proposed rule/that' ' 
everything that is reasonable should be 
done to discourage people from 
intruding into the geologic repository. 
Those measures which its believed to be 
reasonable included directing site 
selection toward sites having little 
resource value and marking and 
documentation of the site .. Beyond that, 
the Commission felt there would be no 
value in speculating on the "virtual 
infinity of human intrusion scenarios 
and whether they will or will not result 
in violation of the EPA standard." The 
Commission explained that inadvertent 
intrusion was highly improbable, .at 
least for the first several hundred·.years 
during which time the wastes are most 
hazardous: and even if it should occur, it 
is logical to assume that the intruding 
society would·have capability to assess 
the situation and mitigate consequences. 
The Commission recognized that 
deliberate intrusion to recover the 
resource potential of the 'wastes could 
result in elevated releases of 
radioactivity, but concluded that the 
acceptability of such releases was 
prop·erly left to those maki.ng the 
decision to u~dertake resource recovery 
operations. It noted that comment on its 
proposal and alternative approaches 
would be welcome. 

Commenters generally accepted the 
approach outlined. A number of 
commenters did emphasize the ,• 
importance of intrusion scenarios as 
having the potential to lead to releases 
of radionuclides to the environment, but 
they suggested no alternative means for 
dealing with the prospect. One . 
commenter correctly calls attention to 
the possibility of a third category of 
intrusion-that which is "intentional yet 
indifferent"-which,was not covered in 
·he earlier discussion of ·"inadvertent" 
>r "deliberate" intrusion. This behavior 
,resupposes knowlege (albeit imperfect) 
>f the existence and nature of the 
~eologic repository and a level of 
technology that could be applied to 
remedial action as well as to the 
intrusion itself, yet makes no judgment 
as to whether a societal decision has . 
been made concerning the intrusion. The 
Commission has addressed this and · 
other concerns.in the revised language 
that is being adopted, as explained 
below. 

Although the discussion 
accompanying the proposed rule 

indicated that intrusion scenarios need 
not be considered. the rule itself was not 
explic:it on this point. The Commission 
considers it necessary to clarify its 
position and, in doing so, allows for · · 
examination of Intrusion under · 
appropriate bounding conditions. A°fter 
careful consideration of the public·· 
comments received on questions 'relating 
to human intrusion, the Commission•is 
of the view that while the passive· 
control measures it is requiring will 
reduce significantly the likelihood of 
inadvertent intrusion into a geologic 
repository. occasional penetration of the 
geologic repository over the period of 
isolation cannot be ruled out, and some 
provision should be made in the final 
rule for consideration of intrusion 
should these measures fail. Its objective 
is to provide a means for evaluating 
events that are reasonably of concern, 
while at the same time excluding .. " 
speculative.scenarios that are inherently 
implausible. The Commission will not 
require this generation to design for 
fanciful events which the Commission 
has an abiding conviction will never 
occur; on the contrary, it will grant.a 
license if it is satisfied that the risk to 
the health and safety of future 
generations is not unreasonable. 

The rule now incorporates a definition 
of "unanticipated processes and events" 
which are reviewable in a licensing 
proceeding; such processes and events 
expressly include intrusion scenarios 
that have a sufficiently high likelihood 
and potentially adverse consequence to 
exceed the threshold for review. The 
scenarios must be "sufficiently credible 
to .warrant consideration." The , 
Commission is requiring that certain 
assumptions be made in assessing this 
likelihood. First. the monuments 
required by the rule are assumed to be 
sufficiently permanent to serve their 
intended purpose. The Commission 
takes this position because of its 
confidence that monuments can be built 
to 'Survive. While it assumes that the 
monuments will last. it does not 
automatically assume that their 
significance will continue to be 
understood. Second, the Commission 
requires an assumption that the value to 
future generations of potential resources 
can be assessed adequately at this time. 
Consistent with its previously stated 
views, it thinks that the selection of a 
site with no foreseeably valuable 
resources could so reduce the likelihood 
of intrusion 89 to reduce, or eliminate, .. 
any further need for it to be considered. 
Third, the Commission requires the · 
assumption that some functioning 
institutions-though not necessarily 
those undertaking the intrusion-
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und'lr'3tand the nature of radioactivity 
;an.! .. .1,1preciate its hazards. The extent 
of intergenerational transfer of 
knowledge is, of course, debatable; it is 
conservative, in the lightof human 
history to date, to predict this minimal 
level of infonnation and to take it into 
11ccount in assessing the li.kelihood tha.t 

. Intrusion will occur. Fourth, the 
Commi!lsion provides that relevant 
records.are preserved, and remain 
accessible, for several hundred years 
after· permanent closure. While perhaps 
this pe~od could not be justified on the 
basis of historic precedents alone, the 
Commission considers the required 
deposit in land records and archives, 
together with current data handling 
technology, to provide a sufficient basis 
for assuming that information about the 
geologic repository will continue to be 
available for several. hundred years. 

The definition of "unanticipated 
-processes and events" also-implicitly . , 
bounds. the·consequences ofintrusion 
scenarios. This ia accomplished not only 
by the assumption of continued · 
understanding of radioactivity and 
survival of records, but also by the . 
further assumptions that if there are 

··institutions that can cause intrusion at 
: depth in the first place, there will also 
·;be institutions able to assess the risk 
·and take remedial action. It need not be 
assumed that today's technology would 
be used-merely that a level ~hocial 
organization and technological · 
competence equivalent to that applied in 

·· Initiating the processes or events 
concerned would be available to deal 
with the situation. 

It was suggested that another way,to 
· reduce the likelihood of human intrusion 
would be to adopt additional design 
criteria for the waste form or waste 
package. These would prohibit, or at 
least discourage, the emplacement of 
materials which themselves might 
attract recovery operations--for · 
example, operations to recover the 
residual energy resource value in spent 
fuel or scarce and expensive materials 
in the waste package. But, under the 
definition of "unanticipated processes 
and events" in the final rule, intrusion 
for such proposes would have to be 
reviewed in the licensing process if the 
particular circumstances are sufficiently 
credible to warrant consideration. Thia 
Imposes a reasonable constraint. The 
Commission believes that any further 
llmltation·would unduly Interfere with 
the Rexibility of DOE as a designer and 
could. in the case of spent fuel disposal, 
conflict with other national objectives. 

In summary. the Commission has 
retained the principle that highly 
speculative intrusion scenarios should 

not be allowed to become the driving 
force in license reviews, but has 
introduced some flexibility to pennit 
consideration of intrusion on a case-by
case basis where circumstances 
warrant. 

Other Prlnclpal Changes la the Final 
Rule Ariticipated/Unanticipated 
Processes and Events 

The proposed rule defined anticipated 
processes and events as "those natural 
processes and e\'enta that. are 
reasonably likely to occur during the 
pe.iod the intended performance · · 
objective must be achieved and from 
which the design bases for the 
engineered system are derived" At the 
same time, the Commi111ion was -
requiring that the facility be designed so 
as to assure that long-term releases 
confonn to standards established by 
EPA. The statement of considerations 
pointed out that if the proceaa or event 
is unlikely, the overall system must still 
limit the release consistent with the EPA 
standard as applied to such events. This 
created a contradition because on the 
one hand it was stated that the design 
bases should be derived from 
anticipated processes and events while, 
on the other hand, the design was to · 
meet an EPA standard as applied to 
what was unanticipated. 

The Commission has resolved this 
conflict by eliminating the reference to 
design bases from the definition of 
.. anticipated processes and events." It 
has also included a definition of 
"unanticipated proce911e1 and events." 
In the final rule, numerical performance 
c;bjectivea are established for particular 
barriers, aHwning "al}ticipated 
processes and events." Such·numerical 
criteria are not established for 
"unanticipated processes and events." 
Rather, additional requirements may be 
found to be necessary to satisfy the 
overall system performance objective as 
it relates to unanticipated processes and 
events. 

It should be rioted that the distinction 
between anticipated and unanticipated 
processes and events relates solely to 
natural processes and events affecting 
the geologic setting. Tpe Co~mission 
intends that a judgment whether a 
natural process or event Is anticipated 
or unanticipated be based upon a 
careful review of the geologic record. 
Such processes or event, would not.be 
anticipated unle111 they were reasonably 
likely, a111uming that processes · 
operating in the geologic setting during 
the Quaternary Period were to continue 
to operate but with the ·perturbations 
caused by the presence of emplaced 
waste superimposed thereon. · 
Unanticipated processes and events 

would include those that are Judged not 
to be reasonably likely to occur during 
the period the intended performance 
objective must be achieved, but which 
nevertheless are sufficiently credible to 
warrant consideration. These include 
processes and events which' are not 
evidenced during the Quaternary period 
or which, though evidenced during th.e 
Quaternary, are not likely to occur . 
during the relevant time frame. · · · 
Identification of anticipated and. 
unanticipated processes an!l events for 
a particular site will require 

· considerable judgment and will not be 
amenable to accurate quantification, by 
statistical analysis, of their probability 
of occurrence. s 

Because the design basis for the 
engineered barrier system will be 
derived from the identification of 
anticipated and unanticipated processes 
and events, such identification will have 
a pervasive effect on. the basic structure 
of the licensing proceedings. The . . . -
Commission therefore contemplates 
directing that rulings made in the course 
of construction authorization hearings 
on the scope of anticipated and 
unanticipated processes and events be 
separately identified by. the presidiJ,: 
officers and certified to the Commiss1 .. 
for interlocutory revi"w, pursuant to 10 
CPR 2.718(i). . ' 
. · The license review will thus need to 
include a determination whether the 
proposed activities will meet the EPA 
standard as applied to anticipated 
processes and events and as applied to 
such unanticipated processes end 
events, if any, as have been fou!ld to 
warrant consideration. Each 
detennination will be made in.the lighi 
or assessments which will involve 
interpretation of the geologic'record and 
consideration of credible humaninduced 
events as bounded by the assumptions 
set forth above. Worst-case scenarios 
would be analyzed to the extent ,they 
may be encompassed by the definition 
of unanticipated processes and events. 
Complex quantitative .models will need 
to be employed, and a ,wide range of 
factors considered in arriving at a 
detennination of whether there is 
reasonable assurance, making · 
allowance for the time period and 

'The Commlnoion view, the proposed El'A 
1t1ndard !II being directed io the evalu!'tion or 
rele111e11ri1ing out of the categoriea that we have 
defined•• "anticipated procesaea 110d evl'nll" and 
"unanliclpaled proce11es and even II.'' A• EPA IIHU 

· rea,sr.lzea. there can only be eelimalea rather then 
rigorou1 derilon1lr11tlon1 of probabll!Uea or 
OCClaMnoe. The Comml11lon'1 translation or the 
EPA l111nguage into qualitative term, providea a 
cleanr ba,il for Jud gins. under the A lomlc •::nugy 
Act, whether there la unreasonable rillk lo tl1e 
health and aafety or the public. 
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hazards involved, that the EPA standard 
will be met. There are two principal 
elements that will go into the 
Commission's application of this 
"reasonable assurance" concept. First. 
the performance assessment which has 
been performed must indicate that the 
likelihood of exceeding the EPA 
standard is low. Second, the 
Commission must be satisfied that the 
peri'ormance assessment is sufficiently 
conservative, and its limitations are 
sufficiently well understood, that the 
actual performance of the geologic 
mpository will be within predicted 
limits. 

Transuranic Waste (TRUJ 
The proposed rule included a 

definition of transuranic waste and 
performance objectives that would 
apply to the disposal of TRU in a 
licensed geologic repository. This was 
widely misconstrued as a requirement 
that radioactive material conforming to 
the definition must be disposed of in this 
manner. This was not the intention, nor 
In fact did the rule so specify. Rather, 
the Commission was merely indicating 
what performance objectives would 

. apply i/TRU were disposed of in a 
licensed geologic repository. Soma 
commenters also took exception to the 
definition of TRU in the rule. 

Whether or not a geologic'repository 
is subject to licensing depends upon the 
applicability of Sections 202(3)" and 
202(4) of the Energy Reorganization Act 
of 1974. (See definition of "HLW · · 
.facility.") If a facility is licensed, then 
the Commission must consider the 
radiological hazards associated with 
whatever waste• may be emplaced. The 
Commission attempted, in the proposed 
rule, to address the requirements for one 
such kind of waste-TRU. But the 
CommiHion was too restrictive. in that 
its definition of TRU was too limited for 
present purposes and In that wastes· 
other than HLW and TRU were not 
covered at all For the time being, the 
Commission has concluded that the · 
matter is best handled by eliminating all 
references to TRU, The remaining 
performance objectives provide 
adequate guidance to deal with TRU
related issues that may arise. 

The Commission has also reviewed 
the waste package requirements, which 
as originally written would have applied 
to all emplaced radioactive waste. It is 
appropriate to include such 
requirements for HLW, which must 
necessarily be disposed of in a licensed 
facility. Since the Commission does not 
know what other radioactive wastes, if 
any, will also be emplaced, and what 
their chemical, radiological. thermal. 
and other characteristics may be, It has 

decided to leave pertinent waste 
package requirements to be determined 
on a case-by-case basis as the need 
arises. 

Siting Criteria 
Although provisions relating to site, 

·characteristics have been revised, the 
·commission has retained the same two 
basic concepts. First, a site.should ·· 
exhibit an appropriate combination of 
favorable conditions, so as to encourage 
the selection of a site that is among the 
best that reasonably can be found. By 
referring to a "combination" of. · 
conditions, it Implies that the analysis 
must reflect the interactive nature of 
geologic systems. Second, any . · 
potentially adverse conditions should be 
assessed In order to assure that they · 
will not compromise the ability of the 
geologic repository to meet the 
performance objectives. It is important 
to recognize that a.site'is no_t .. .. . . , 
disqaalified as a result of.the absence of 
a favoriible condition or the presence.of 
a potentially adverse ccindi_tion. The 
Commission emphasizes this point here 
because several coinmenters who 
characterized the siting criteria as 
unduly restrictive failed to appreciate 
that the presence of potentially adverse 
conditions would not exclude a site from 
further consideration while others · 
mistakenly assumed that favorable 
conditions were requir~ments. 

The changes do not reflect any . 
departure from the Co~mission's 
original philosophy; but they are 
designed to express its purpose more 
clearly. Thus.: iti interest In specifying 
that the geologic setting shall have . 
exhibited "stability" since the start of · 
the Quartemary Period was to assure 
only that the processes be such as to · 
enable the recent history to be 
Interpreted and to permit near-lerm 
geologic changes to be projected over 
the relevant time period with relatively 
high confidence. This concept is best 
applied by Identifying, as potentially 
adverse conditions, 'those factors which 
etand in the way of such interpretation 
and projection: this is the approach the 
Commission has chosen to follow. . 

One·revision is the elimination of the 
classification of potentially adverse 
conditions Into one set pertaining to the 
"geologic setting" (corresponding to . 
"site" in the final rule) and one set · 
pertaining to the "disturbed zone." The 
Commission has determined that by 
defining these conditions as poten_tially 
adverse only when they.occur in the site 
or disturbed zone, respectively, some 
significant factors bearing upon Vw'.aste 
isolation may not be assessed. The 
Commission has changed the siting 
criteria, therefore, so that the presence. 

· of any of the enumerated conditions is 
to be regarded as potentially adverse if 
it applies to the controlled. area and, in 
addition, such a condition outside the1

. 

controlled area is to be regarded as. ., 
potentially adverse if it may affect. 
isolation· within the controlled area. · 

· Another change.discussed under 
Sirigle ·v~; Multiple Performance . . .· 
Standards, may have the effect of , , , 
increasing the importance of the . · 
geological CQnditions. Under the final 
rule, the performance objectives for the 
engineered barrier system · · · · · 
(§ 60.113(a)(1)) may be adjusted, on·a 
case-by-case basis, if the overall system 
performance objective, as it relates to 
anticipated processes and events, is. 
satisfied. This feature of the final rule 
may provide the designer additional 
ince.ntive to select the site so as to 

. maximize.its isolation capabilities. , 
· The Commission's review of the siting 

criteria, as modified, has led it to ·,. 
conclude that the isolation capabilitie1 
of the geologic repository will be given 
the emphasis that they merit. This : 
review has included a consideration of 
suggestions that the rule require that the 
slate of sites be among the best that can 
be found on the basis of geological 
factors alone and that the geologic 
characteristics of the site provide the . 
highest reasonably available degree of 
the site's isolation capabilities. These 
topics are discussed below, under the 
heading Geologic Conditions. 

A detailed review of the siting criteria 
is contained in the Section-by-Section 
Analysis. · 

Containment 

: Several co~enters took exception to 
the performance objective calling for 111 

design of the waste packages to 
"contain allradlonuclides" for a 
specified period after permanent· 
·closure. The objections were: first, that 
100% performa~ce cannot be expected In 
view of the very large number of 
containe~ that may be emplaced: 

. second, that 1009' performance cannot 
be justified as being needed In order to 
meet ~ny likely EPA standard; and. 
third, that the adequacy of design to 
contain "all" radionuclides for long 

• Under Section 112(a) of the Nuclear W11t~ . 
Policy Act of 1982. DOE 11 required to develop , 
guideline, for.!ha recommendation of 1itea for · 
repositories. Amons other thlng1, auch guideline, 
are to "specify detailed geologic considereliona that 
shell be primary criteria for the selecllori'of 1ite1 In 
various geologic media.'' Issuance of theee 
guideline, ia eubject to the concurrence of the 
Commiesion. The Commiaaion hu made no 
detem,lnatlon whether such guidellnea, when 
is,ued, should In aome manner be reflected in eithar 
the technic11l criteria or llcen1ing procedure• 
portion• of 10 CFR Part IIO. 
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periods or time is not demonstrable. -The 
., commenter, failed, in part, to recognize 
that under the specified standard or 
pr:oof (see Reasonable Assurance, 
below), the applicant would not be . 
forced to carry an impossible burd.en. 
Neverthele1S, since the Commission 
does .not expect proof that literally all 
radionuclide, will be contained. the 
perfonnance objective now requires 
design 10 that containment of HLW 
witlli~l'"the high-level waste packages 
will be "substantially complete" for the 
specified period. · 

Tenninology 
Severah:ommenteri criticized. as 

vague or confusing, the ·terms used by 
the Commi1Sion to describe the various 
geographical locations that are 
addressed by the rule. There are many 
such locations-and there niust be-:
because the Commission must deal with 
different concerns during site · 
characterization. during operations, and 
after permanent closure. The 
Commission has nevertheless attempted 
to clarify the terms. In addition to the 
significant changes reviewed here, see 

· . also the discussion in the Section-by
Section Analysis. 

Accessible Environment/Controlled 
Area. The isolation capability of a 
geologic repository is evaluated at a 
boundary which the Commission has 
referred to as the "accessible · 
environment." Under the proposed. rule, 
this was defined as ''portions of the 

. environment directly in contact with or 
readily available for use by human 
beings." Several commenters c\jticized 
this defmition as being excessively 
vague; further, the.definition failed to 
.assure that the isolation capability of 
the rock surrounding the underground 
facility would be given appropriate 
weight in licensing reviews. 

The Commission agrees with the. 
criticism and has revised the definition 
in aeveral respects-moat importantly 
by excluding frc;,m the accessible 
environment that portion of the 
lithosphere that is inside what the 
Commi11ion 11 calling, in the fmal rule, a 
"controlled area." Thi, is an area 
marked with. monuments designed to 
caution future generations against 
1ubsurface penetrations. The size and 
1hape of the controlled area will depend 
upon the characteristic, of the particular 
geologic repository, but it must be small 
enough to justify confidence that the· 
monumen~!I will ·effectively discourage 
aub,urface disturbances. The 
Commi11ion has therefore limited the 
1ize of the controlled area 10 that it 
extenda no more than 10 kilometers 

·· from the emplaced wa1te. The term . 
"accessible environment" also appears 

in the proposed EPA standard. The 
Commission has used the EPA language 
as a starting point-for example. in 
specifying the surface locations that are 
part of the accessible environment. But 
there is an important difference between 
the two definitions, in that EPA includes 
in the accessible environment only those 
parts of the lithosphere that are more 
than 10 kilometers from the.emplaced 
waste, whereas NRC may include parts 
of the lithosphere that are less than 10 
kilometers from the emplaced wnste, 
depending on the extent of the 
"controlled area" for a geologic 
repository. In other words, the 
accessible environment may be larger 
under 10 CFR' Part 60 than might be the 
case under the proposed EPA Standard 
The two definitions are nevertheless 
consistent' in the sense that if the 
isolation requirements are satisfied at 
the boundary of the accessible 
environment specified by 10 CFR Part 

· 60, they will necessarily be satisfied at 
the boundary defined by EPA as well. 

Both technical and legal 
considerations have influenced the 
Commission'il decision not to adopt an 
unqualified 10-kilometer standard. The 
technical consideration.is that 
uncertainties about activities that may 
be undertaken in the area outside the 
controlled area are so great that the 
Commission would not be warranted in 
giving credit to. the isolation capability 
of the undisturbed lithosphere there. The 
legal consideration is that the standards 
established by EPA are to apply outside 
the .boundaries of locations controlled 
by NRC licensees, and in the context of 
10 CFR Part 60 this refers most 
appropriately to the "controlled area" aa 
defined by the regulation. The 
Commission believes that the final rule 
is fully responsive to the concerns of the 
commenters while confomiing as well to 
the policies underlying EPA's proposed 
standard. 

Geologic Setting. The proposed rule 
limited this term to systems that provide 
isolation of the waste. This is too 
restrictive a definition to cover the 
wider region of interest which the 
Commission seeks to encompaas by 
"geologic setting." The definition has 
accordingly been extended to include 
the geologic, hydrologic, and 
geothemical ayatems of the region in 
which a geologic repository operations 
area la or may be located. 

Site. ''Site0 had been defined in the 
proposed rule-as being equivalent to 
"geologic setting." Thie was appropriate 
where geologic setting referred to an 
area having isolation capability. In the 
final rule, Isolation is to be provided 
within a controlled area rather than 

within the geologic setlinll and 
accordingly "site" now r~fers to the 
location of this controlled area. 

Decommissioning. As used in the 
proposed technical criteria, the term 
"decommissioning" was intended to 
apply to that stage at which the 
underground facility was closed and 
shafts and boreholes were sealed. It was 
these activities that were addressed in 
§ 60.51, "License amendment to 
decommission." This intention ls better 
expressed by employing the term 
"permanent closure.'~ Several 
commentenr on the proposed rule 
expressed the opinion that including the 
requirement for dismantlement of all 
surface facilities in the definition of the· 
term "decommissioning" may be 
unnece11ary and overly restrictive. 
Upon consideration of these comments 
the Commission believes that where 
there is a need to refer to 
decontamination or dismantlement of 
surface facilities, this can readily be .. ·. 
done without referring to 
"decommissioning.'' · 

Accordingly, references to 
"decommissioning" with one exception 
(see I 60,132(e)), have been deleted from 
the rule, and the language now refers to 
"permanent closure" or to 
"decontamination or dismantlement of 
surface facilities," as appropriate. 

Important to Safety. In response to 
public comments on P/1,rt 60, the NRC 
has adopted a numerical criterion for 
determining which structures, systems 
and components are important to safety. 
Structures, ayatems, and CO!Jlponents are 
important to safety if, in the event they 
fail .to perform their intended function, 
an accident could result which causes a 
dose commitment greater than o.s rem to 
the whole body or any organ of an 
individual in an unrestricted area. 7 The 
value of 0.5 rem is equal to the annual 
dose to the whole body of an individual 
in an unrestricted area that would be 
permitted under 10 CFR Part 20 for 
normal operations, the same as 
permitted for normal operations or 
certain other activities licensed by NCR. 
Such systems, structures, and 
components would be subject to 
additional design requirements and to a 
quality asaurance program to ensure 
that they performed their intended 
functions. The choice of 0.5 rem in thls · 
instance should not be construed as 
implying that it would be appropriate if 
applied to any other types of activities 
subject to regulatt"., by the Commission. 

•to CPR Part 50. Appendix A. u1e11 the tenn 
Nlm~nt to Mfety" In a different context for 
nuclear poww planta. Tha 10 Cf'R Part eo deflnlllon 
doea not 1upenede lhe 10 Cf'R Part &CJ definition in 
nuclear power 1pp!lcation. 
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(The permissible annual dose in 
unrestricted areas-now 0.5 rem-is 
currently under review. The Commission 
contemplates that if this dose limit were 
to be revised, a corresponding change 
would be considered here.) 

In the final rule, the term "important 
to safety" applies solely to the 
func.tioning of structures, systems, and 
components during the period of 
operations prior to repository closure. 
The proposed rule had also applied this 
term to structures, systems, and · 
components which must function in a 
particular way in order to meet the Ions
term isolation objective after repository 
closure. In the final rule, this latter 
group, which is intended to meet the 
design criteria that address long-term 
performance, is characterized as 
"important to waste isolation." Quality 
assurance requirements apply to 
structures, systems. and components 
equally whether they be "important to 
safety" or "important to waste 
isolation." 

Discussion of Other Comments 

These issues raised by commentera 
merit discussion here even though they 

, have resulted in no change to the rule. 

Comparative Safety Analyses 

Several commentera took exception to 
the proposed requirement that the safety 
analysis report include a comparative 
evaluation of alternatives to the major 
design features that are important to 
radionuclide containment and isolation, 
[now termed "important to waste 
isolation"]; on the ground that a safety 

. analysis should be directed at the 
· · specific design being proposed. Aa a 

general principle, the commentera are 
correcl In the context of licensing 
activities at a geologic repository 
operations area, however, the 
Commission thinks it ia well within its 
diacretion to seek the requested 
information. If the Commission finds, on 
the basis of its review, that the adoption 
of some alternative design feature would 
significantly increase ita confidence that 
the performance objectives would be 
satisfied. and that the costs of such an 
approach are commensurate with the 
benefits, it should not hesitate to insist 
that the alternative be so adopted. Thia 
is consistent with the views expressed 
above in the discussion of the AI.ARA 
principle and. also, with the provisions 
of the revised performance objectives 
which contemplate that the performance 
objectives for particular barrien are 
subject to modification. on a case-by
case basis, as needed to satisfy 
applicable EPA standards. . 

Unsaturated Zone 
The Commission had explained that 

the proposed criteria were developed for 
disposal in saturated media, and that 
additional or alternative criteria might 
need to be developed for regulating 
disposal in the unsaturated zone. 
Accordingly, the performance objective 
for the engineered barrier system 
(proposed § 60.111(b)(2)(i)) was written 
so as to require the assumption of full or 
partial saturation of the underground 
facility and the favorable and 
potentially adverse conditions 
concerned only siting in the saturated 
zone. 

This approach was criticized on the 
basis that disposal in the unsaturated 
zone was a viable alternative, and that 
since the criteria we~ generally 
applicable without regard to the 
possibility of saturations, their scope 
and applicability should not be unduly 
restricted. The Commission has 
reviewed the criteria in the light of the 
comments and finds this criticism to be 
well-founded. Although the criteria as 
written are generally appropriate ta 
disposal in both the saturated zone and 
the unsaturated zone, some distinctions 
do need to be made. Rather than 
promulgating the criteria which will 
apply to the unsaturated zone at this 
time. the Commission will shortly issue 
such criteria in proposed fonn so as to 
afford a further opportunity for public 
commenl However, those criteria that 
are uniquely applicable to the saturated 
zone are so indicated. · 

Geologic Conditions 

One commenter recommended that 
the rule should require that the slate of 
sites characterized by DOE be among 
the best that can reasonably be found 
on the basis of geological factors alone. 
The Commission did indicate, when it 
·adopted licensing procedures, that the 
site characterization requirements will 
assure that DOE's preferred site will be 
chosen from a slate of sites that are 
among the best that reasonably could be 
found. The standard proposed by the 
commenter is quite different The 
CommiHion intended. that DOE should 
be able to take into account a variety of 
non-geological considerations in its 
screening process. It could properly 
exclude such locations as: (1) Areas, 
such as national parks and wilderness, 
devoted to other paramount uses, (2) 
locations which would be subject to 
unusually severe environmental and 
socioeconomic impacts, and (3) 
locations where necessary surface, 
mineral, and water rights may be 
obtainable only at great expense and 
with severe dislocating effects on 

residents. The Commission considers 
the rule, as written, properly conveys its 
meaning on this score. 

The· same commenter urged it to 
require a demonstration that the . 
geologic characteristics of the chosen 
site proved the highest reasonably · 
achievable degree of enhancement of 
the waste isolation capabilities of the 
geologic repository. Again, the · 
Commission declines to accept the 
suggestion. In the first place, it · 
anticipates that DOE would on its own 
initiative strive to maximize isolation 
capabilities in order to demonstrate · 
more conclusively the facility's 
compliance with the performance 
objectives and other technical criteria. 
Beyond this. however, the Commission 
Jelieves the proposal could have 

· L1I1desirable and unintended · 
consequences. Maximizing isolation 
capabilities could dictate development 
at one particular location instead ofat 
another a few miles away; this could 
result in the same kind of adverse 
environmental or other effects as were 
described above. Furthermore, 
adherence to the proposed standard 
could unduly interfere with. or increase 
the cost of, achievement of other goals, 
such as maintenance of retrievability, 
providing for worker safety, etc. 

There were other related comments 
which argue that the Commission's 
approach places too great an emphasis 
on engineered barriers and provides 
insufficient incentive to select a site 
with optimal geologic and hydrologic 
characteristics. The Commission 
considers both engineered and natural 
barriers to be important, and it has 
structured the technical criteria in a 
maMer that demands not only the use 
of advanced engineering methods, but 
also selection of a site with a excellent· 
isolation capabilities. As explained in 
the discussion of Reasonable · 
Assurance, below, uncertainies in the 
models used in the analysis of 
repository performance must be 
considered in the Commission's 
deliberations on the issuance of a· 
construction authorization or license. 
Selection of a site with favorable 
geologic conditions will greatly enhance 
the Commission's ability to make the 
prescribed findings. Moreover, since the 
final rule provides flexibility for the 
Commission to approve or specify 
performance objectives for the 
engineered barriers on a case-by-case 
basis, the applicant is afforded still a 
further incentive to pick a site in which· 
the host rock has favorable geochemical 
characteristics or in which other 
particular sources of uncertainty about 
hydrogeologic conditions are 
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S':lbstantially reduced. But in any event, 
the Commission anticipates that a high 
standard of engineering will be 
neceHary-not only to compensate for 
geologic uncertainties at even the best 
reasonably available sites, but perhaps 

.also to mitigate the consequences of 
unanticipated processes and events 
(including potential intrusion) during the 
years when fission product inventories 
remain high. 

Although the Com.mission agrees with 
the underlying appraisal of the 
commenters that the isolation 
capabilities of the site p,lay a key role in 
assuring that the perfonnance objectives 
will be met, it finds no reason to change 
the rule's approach. 

Reasonable Assurance 

The proposed rule stated that with 
respect to the long-tenn objectives and 
criteria under consideration, "what is 
required is reasonable assurance, 
making allowance for the time period 
and hazards involved, that the outcome 
will be in conformance with those 
objectives and criteria." A number of 
commenters took exception to this 

· formulation on the ground that it 
provides inadequate guidance as to the 
required level of proof. Others were 
concerned that "reasonable assurance" 
was too weak a test and that the 
Commission should not license DOE 
activities without a "high degree of 
confidence" that releases would be very 
small. Some commenters suggested that 

· a statistical definition of acceptability 
· should be employed. For the reasons set 

forth below, the Commission has not 
modified the language. 

In the ·commission's view, the 
"reasonable assurance" standard 
neither implies a lack of conservatism 
nor creates a standard which is 
impossible to meet. On the contrary, it 
parallels language which the 
Commission has applied in other 
contexts, such as the licensing of 
nuclear reactors, for many years. See 10 
CFR 50.35(a) and 50.40(a). The 
reasonable assurance standard is 
derived from the finding the Commission 
is required to make under the Atomic 
Energy Act that the licensed activity 
provide "adequate protection" to the 
health and safety of the public; the 
standard has been approved by the 
Supreme Court. Power Reactor 
Development Co. v. Electrical Union, 
367 U.S. 396, 407 (1961). This standard, in 
addition to being commonly used and 
accepted in the Commission's licensing 
activities, allows the flexibility 
necessary for the Commission to make 
judgmental distinctions with respect to 
quantitative data which may have large 

uncertainties (in the mathematical 
sense) associated with it. 

The Commission has not modified the 
language, but has explained elsewhere · 
(see Anticipated/Unanticipated 
Processes and Events, above) how the 
concept will be applied. The 
Commission expet:ts that the 
information considered in a licensing 
proceeding will include probability 
distribution function.for the 
consequences from anticipated and 
unanticipated processes and events. 
Even if the calculated probability of 
meeting the Commission's standards is 
very high that would not be sufficient 
for the Commission to have "reasonable 
assurance": the Commission would still 
have to assess uncertainties associated 
with the models anddata that had been 
considered. This involves qualitative as 
well as quantitative assessments. The 
Commission would not issue a license 
unless it were to conclude, after such 
assessments, that there is reasonable 
assurance that the outcome will in fact 
conform to the relevant standards and 
criteria. 

It is important to keep in mind this 
distinction between, first. a standard of 
perfonnance and, second, the quality of 
the evidence that is available to support 
a finding that the standard of 
performance has been met. In principle, 
there itt no reason why the first of 
these-the performance standard
cannot be expressed in quantitative 
terms. The rule does this in several 
places-notably, in including as 
performance objectives a designed 
containment period, a radionuclide . 
release rate, and a pre-waste
emplacement groundwater travel time. 
Similarly, EPA's standard will establish 
limits on concentrations or quantities of 
radioactive material in the general 
environment. 

Expressing a requisite level of 
confidence in quantitative terms is far 
more problematical. To be sure, 
measurement uncertainties are 
amenable to statistical analyses. Even 
though there may be practical 
limitations on the accuracy and 
precision of measurements of relevant 
properties, it is possible to make some 
quantitative statement as to how well 
these values are known. The licensing 
decisions which the Commission will be 
called upon to make involve additional 
uncertainties-those pertaining to the 
correctness of the models being used to 
describe the physical systems-which 
are not quantifiable by statistical 
methods. Conclusions as to the 
performance of the geologic repositolj' 
and particular barriers over long periotls 
of time must largely be based upon 

inference: there will be" no opportunity 
lo carry out test programs that simulate 
the full range of relevant conditions over 
the periods for which waste isolation 
must be maintained. 

The validity of the necessary 
inferenc~s cannot be reduced, by 
statistical methods, to quantitative 
expre111ions of the level of confidence in 
predictions of long-tenn repository 
performance. Similarly, the Commission 
will not be able to rigorously detennine 
the probability of occurrence of an 
outcome •that fails to satisfy the 
performance standards. It must use 
some other language, ouch as 
"reasonable assurance," to characterize 
the required confidence that the 
perfonnance objectives will be met. In 
practice, this means that modeling 
·uncertainties will be reduced by 
projecting behavior from well 
understood but simpler systems which 
conservatively approximate the systems 
in question. Available data must be 
evaluated in the light of accepted 
physical principles; but. having done so, 
the Commission must make a judgment 
whether it has reasonable assurance 
that the actual performance will 
confonn to the standards the 
Commission has specified in this rule. 

It should also be home in mind that 
the fact-finding process ls an 
administrative task for which the 
terminology of law, not science, is 
appropriate. The degree of certainty 
implied by statistical definition has 
never characterized the administrative 
process. It is particularly inappropriate 
where evidence is "difficult to come by, 
uncertain or conflicting because it is on 
the frontiers of scientific knowledge." 
Ethyl Corp. v. EPA, 541 F.2d 1, 28 (D.C. 
Cir.1976). 

Population vs. Individual Dose 

Some commenters noted that the 
performance objectives are derived from 
an assumed EPA standard that is based 
upon consideration of doses to 
populations as a whole rather than to 
the maximally exposed individual. 
Several other analyses of repository 
design have examined prospective 
requirements in terms of keeping 
individual doses below specified values, 
and as a consequence have led to 
different conclusions. The differences 
represent a source of potential 
uncertainty regarding the overall goal 
for safety performance. However, the 
resolution of this question is a matter 
within the province of EPA. The 
Commission has assumed tha1 the EPA 
approach will be based upon population 
dose, since that is the direction reflected 
in its working documents and its 
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recently proposed standard. The 
Commission's rule, especially as 
modified to allow performance 
objectives for particular barrie_rs to be 
adapted in the light of the EPA standard, 
can be applied whether the overall 
safety goal is expressed in terms of total 
releases to the environment or in terms 
or maximum dose to an individual or 
maximum concentration at any place or 
time. · 

If EPA were to establish a standard 
based upon individual doses, the , 
Commission would review the 
provisions dealing with the content of 
the license application(§ 60.21) so as to 
develop requirements for any additional 
analyses that might be needed to 
evaluate site-specific pathways for 
released radionuclides to reach humans. 

long-Term Post-Closure Monitoring 
Several of the commenters suggested 

that the performance confirmation 
program be required to be continued for 
as long as one thousand years after 
permanent closure of the underground 
facility. The Commission considers such 
measures unnecessary and unlikely to 
provide useful information on the 
performance of a geologic repository" 

··The multiple barrier approach the , . 
· · Commission has adopted will result in 

containment of substantially all of the 
· radioactive materials within the waste 
packages for centuries after permanent 
closure. the feasibility of obtaining 
reliable data on subsurface conditions 
over a period of centuriC!s is 

.. questionable, and the practicality of 
taking remedial action after sealing of 

. the shafts is doubtful. Moreover, the 
emplacement of remote subsurface 
monitoring instruments and the 
provision of data transmission 
capabilities, could provide additionaf 
pathways for relea11e that would make it 
more difficult to achieve isolation. · 
Rather, the Commission has adopted an 
approach where the retrievability option 
is maintained until a performance 
confirmation program can be completed 
that will allow the Commission to 
decide, with reasonable assurance. that 
permanent closure of the facility, with 
no further active human intervention 
with the emplaced wastes, will not 
cause an unreasonable risk to public 
health and safety. See also. 
Retrievability, above. 

Section-by-Section Analysis 
The final rule included numerous 

changes that reflect the consideratjons 
.discussed above. Other changes, not 
involving significant policy issues, have 
also been incorporated in the final rule. 
The following section-by-section 
analysis identifies the changes from the 

proposed rule and includes an 
appropriate explanation for the· 
revisions not previously di.scussed. 
·Principal references are to the text of the 
final rule. Where the counterpart 
provision of the proposed ( or 
procedural) rule appeared in Ii different 
place, that citation is given in brackets. 

Section 60.2 Definitions. 
"Accessible environment." See 

Accessible Environment/Controlled 
Area, above. 

"Anticipated prpcesses and events." 
See Anticipated/Unanticipated 
Processes and Events, above. · · 

"Candidate atea." This term is 
unchanged. but will ·be considered again 
in connection with the Commission's 
review of the licensing procedures .in ·the 
light of the Nuclear Waste Policy Act. 

"Controlled area." New. See 
Accessible Environment/Controlled· 
Area, above. 

"Decommissioning." Deleted. See 
Decommissioning, above. , · 

"Disposal." '.fhe undefined term 
"biosphere" has been changed to 
"accessible environment." As used in 
these rules, "isolation" refers 
specifically \p radiq~ctive materials 
entering the accessible environmenl . 
The definition here is related to the 
concept of isolation rather than to the 
concept of emplacement, as in Section 
2(9) of the Nuclear Waste Policy Act; the 
Commission believes that in each 
instance the term is defined in a manner 
appropriate to its context, and that the 
differences iri the definitions will not 
result in confusion or·conflict. 

"Disturbed zone." The term 
"disturbed zone" has· been modified to 
relate changes in the physical or. 
chemical properties of the controlled 
area to the performance of the geologic 
repository. 

"Engineered barrier system." This 
term refers to the system for which. 
containment and relea·se rate· ·· 
requirements are specified. It does not 
include the sha!ts and boreholes, and 
their" seals. The proposed rule referred 
instead to "engineered systems,'.' a term 
that was misleading because it could be 
understood to include shaft and 
borehole seals. However, the . 
Commission recognizes that as used in 
the Nuclear Waste Policy Act oI 1982, 
the related terin "engineered barriers" 
might be construed to include shaft and 
borehole seals. The NRC will review 
whether the·definition requires change 
in light of the Nuclear Waste Policy Act. 
Preliminary review does not indicate a 
need for change in this ·definition. 

"Far field." The term ''.far field" has 
been deleted from the rule. Therefore, 
the definition is no longer necessary. 

"Floodplain." Deleted. This definition 
was taken from Executive Order 11988; 
which relates to environmental 
con~equences of occupancy and 
modification of floodplains. Those 
effects need to be considered as parfof 
the Commission's environmental review. 
but they ,do not implicate the . ' 
r.adiological concerns .that ar.e addressed 
in Part .60. The term '"floodplain". still · ,, 

, appears, in I 60.122(c)(1). However\ . 
rather than·establishins any par,ii;:ula( 
frequency as the means for defining its 
extent, the Commission will allow the 
factors specified in § 60.122(a)(3) to be 
used -in assessing the significance.:of 
flooding, whenever it may ocpur. . 

"Geologic repository." Clarifying 
change, to bring the terminology. into · 
line with common usage. The new . 
definition includes only that portion of 
the geologic setting that provides · , 
isolijtion-not the entire geologic. setting. 
The term, as defmed, is considered to be 
synonymous with "repository" as ·: · 
defined at Section 2(18) of the Nuclear 
Waste Policy Act. (The added clause "or 
may be used for" conforms to the 
statutory definition as well as the, 
definition in existing Part 60) ... 

"Geologic setting.'; See Terminology, 
above. The phrase "spatially , · 
distributed" was superfluous and has · 
been deleted. · 

"High-level radioactive waste.'' The': 
Nuclear Waste Policy Act distinguishes 
between "high-level radioactive waste" 
and "spent nuclear fuel.'' These 
technical criteria. are applicable equally 
to both categories. Accordingly, no. 
change in the definition of high-level 
radioactive waste is required at this 
time. · · . 

"Important to safety.'' See "lmporta,,t 
to Safety, " above. · 

"Medium" or "geologic ·medium." 
Deleted. For the sake of.clarity, the term 
"medium" is now replaced by "geologic 
medium" throughout the rule. Since the 
term "geologic medium" should be 
sufficiently clear to the professional 
community, it no longer appears 
necessary to define it. 

"Overpack.'' This term has been 
deleted. Because the overpack could be 
a component of the waste package, it 
was included in the definition of the 
term "waste package." However, this 
term is not used .in the final rule. 

"Performance confirmation.'' The final 
rule's performance objective with 
respect to retrievability i>f the waste 
·refers to the completion of a 
performance confirmation program and 
Commission r·eview of the information· 
obtained from such a program. The 
addition of this definition is intended to 
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clarify the intended purpose of the 
performance confirmation program. 
. "Permanent closure." New. See , 
Decommissionins, above. 

"Restricted Area." New. See 
Important to Safety, above. 

''.Retrieval." New. See Retrievability, 
above. 

"Saturated zone." New. Since the 
perfonnance objectives in the final rule 
specifically refer to disposal in the · 
Hturaied zone, a definition derived from 
Water Sµpply Paper 1988 (U.S.G.S.; · 
1972) has been Included. 

"Site." See Terminology, above. 
"Stability." Deleted, See Siting 

Criteria, above. Also, Sectia,_n by Section 
Analysis, § 60.113, below. 

''Subsurface facility." Deleted. Both 
"subsurface facility" and "Wlderground 
facility" were defined in the proposed 
rule. The use of the two closely similar 
terms resulted In some·confusion; 
"Subsurface facility" has been deleted 
and replaced (see definition of 
"Permanent closure") by explicit 
reference to shafts and boreholes, H 
well as the underground facility, where 
appropriate .. 

''Transuranic wastes." Deleted. See · 
· Transuranic Waste, above.· 

"Unanticipated processes and 
· events." New. See Human Intrusion, 
· above . . 

"Waste form." Clarifying change to 
bring terminology into line with comon 
usage. , 

"Waste package." Revised. · . 
Commenters questlon~d the clarity of 

- this proposed definition and one 
commenter suggested an alternative 
definition. One commenter 
misinterpr;eted the proposed definition 
to require that the outermost component 
of the waste package be an airtight. 
· watertight sealed container. The revised 
definition no longer uses the terms · 
"di1crete backfill" or "overpack," which 
were ambiguous. To the extent that · 
absorbent materials or packing are 
placed around .a container to protect It 
from corrosion by groundwater, or to 
retard the transport of radioactive 
material to the host rock, ihese 
materials would be considei:oed part of 
the waste package. However, while the 
final rule no longer Imposes a 
re9ulrement for an airtight, watertight. 
aealed container ao part of the waste 
package, tho CommiHion .believes it 
likely that DOE will incorporate such a 
. component Into the design pf the waste 
package in or,der to meet the , 
performance objectives for the· . 
engineered barrier system for the period 
following permanent closure. The 
related terms "disposal package" and 
"package/' as defined at Section 2(10) of 
the Nuclear Waste Policy Act, include 

unspecified overpacks; for purposes of 
the Commission's rules, and specifically 
in connection with the performance 
objective set out at I 60.113(a)(l)(ii)(AJ, 
a more precise definition is needed. The 
differences in the definitions will not, in 
the judgment of the Commission, result 
in confusion or conflict. · 

"Water table." New. Required 
because the term appears in the 
definition of "saturated zone." The 
definition Is derived from Waler Supply 
Paper 1988 (U.S.G.S., 1972). 

Section.60.10. Site characterization. 
One amendment clarifies the point 

that investigations shall be conducted in 
such a manner as to limit adverse · 
effects: the original language could have 
been construed to mean that the purpose 
of the investigations was to limit such 
effects. The provision calling, a.s a 
minimum, for the selection of borehole 
locations to limit subsurface 
penetrations was said to be confusing: 
the revision, whl$ expresses the 
Commission's intention more clearly, 
includes a phrase that emphasizes that 
the number of.penetrations must be 
adequate to obtain needed site 
characterization data. References to the 
"repooitory" have been replaced by 
tenns that are more appropriate in their 
context · 

Section 80.Zi- Site characterization. 
report 

·The ambiguou·s term "repository" has 
been replaced by defined tenns 
("geologic repository operations area" 
and "geologic repository") as 
appropriate in the context (in 
I ilo.tt(aJ(e)(ii)).' ·· 

Section 80.21 .. , Cori tent of application. 
Section' 80.21{c)(Z) · 
, Proposed §.60.21(c)(1) called for 
information regarding subsurface 
conditions "In the vicinity of the 
proposed underground facility." This 
hai been clarified to refer to the 
controlled area and to other areas to the 
extent that subsurface conditions there 
may affect isolation within the 
controlled area. 
Section 60.21(c)(Z)(iJ 

The requirement for analysis or 
potential pathways has been extended 
to include "potentially permeable 
features" whether or not they are. as 
stated in the proposed rule, "permeable 
anomalies.''. Whether the feature is 
actually permeable or anomalous is not 
the point; what mattel'S,is the potential 
permeability. ' , , , 

The adjective "bulk," as applied to 
geomechanical, hydrogeologic. and 

geochemical properties, has been 
deleted as ambiguous and confusing. 

Section 60.21(c}(1)(ii)(A) 

Clarifying change lo include analysis 
of climatology as well as meteorology. 

Section 80.21(c}(1}(ii)(B} /§ 80.123(b)/ 

This paragraph concerns analyses of 
the favorable and potentially adverse 
conditions listed in I 60.122. The 
addition of language pertaining to the 
depth and breadth of investigations 
assures that the information needed to 
analyze these conditions will be 
available for NRC review. This is a 
modification of proposed § 60.123(b) for 
conduct of such investigations. The 
modification ties the extent of . 
investigations to effects of potentially 
adverse conditions on waste isoiation 
within the controlled area, rather than to 
specified distances, as originally 
proposed. 

Section 80.21{c}{!}{ii)(C} 

References to "expected" 
performance and releases have been 
deleted from § 60.21(c)(1)(ii)(C) because, 
as revised, the evaluation must also take 
into account the assumed occurrence of 
unanticipated processes and eventa. 
Since the performance objectives 
provide for consideration of . 
unanticipated processes and events, 
relevant information must be included in 
the safety analysis report. The 
evaluation Is limited to periods after 
permanent closure, as the option to 
retrieve the wastes is available earlier. 

Section 80.21(c}(1)(ii)(D} 
/§ 80.2t(c}(3J(iii)J 

This paragraph.reflects text that 
formerly was in § 60.21(c)(3). The latter 
paragraph relates to structures, systems, 
and components "important to safety." 
The term "important to safety," as used 
in the final rule, pertains to the period of 
operations. Because the requirement for 
evaluating the effectiveness of the 
barriers was directed to questions 
regarding containment and isolation, it 
WH relocated so as to place it in the 
proper contexL · 

Section 80.21(c)(Z)(ii)(E) 
/§ 80.2t(c}(Z)(ii)(DJJ 

. This paragraph, as proposed. was 
duplicative insofar as it related to 
performance of the geologic repository 
after permanent closure. It has therefore 
been revised 110 as to pertain solely to 
identification of structures, systems, and 
components Important to safety. [As In 
I 60,21(c)(1)(ii)(C) reference to 
"expected" has been deleted as 
confusing.) 
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Section 60.Zl(c)(JJ(ii){FJ. 
{§ 60.Zl{c){JJ(ii){EJJ 

This paragraph has been rev_iscd to 
rf!quire that analyses and models used 
to predict future conditions and changes 
in the geologic setting be "supported by" 
rather than "confirmed by" an . 
appropriate comb in a lion of m_ethods 
such as enumer·ated in the rule. Such 
support concerns not only the reliability, 
·of the codes themselves, but also the 
representativeness of the models with 
respect to the physical conditions of the 
site. The Commission recognizes that .· 
confirmation, in the strict sense, is not 
achievable. The term "field verified 
laboratory tests" has been clarified t_o . 
read "laboratory tests which.are : 
representative of field condiUons." 

Section 60.21{c}{4) 

Secti~n 60.21(c)(4) has b~en r.mended 
to reflect the limitation on the scope of 
"important to safety." The footnote 
reference to 10 CFR Part SO.has .been 
deleted because of the cross-reference 
contained in Subpart G, . 

Section 60.21{c)(B) 

_. Section 60.21(c)(8) required a . 
description of controls to restrict access. 
After permanent closure, monuments· 
will be an important control. The -. 
paragraph has beett amended to require 

. that a conceptual design of such · . 
.monuments be provided. 

Section 60.21{c){9) and§ 60.Zl{c){ll) 

Conforming changes required by 
elimination of the tenn 
"decommissioning .... 

Section 60.21(c)(13l 

· The changes in this paragraph reflect 
. the revised definitions of "geologic 
setting," "site,'' "geologic repository/' 
and "disturbed zone." No substantive 
change is intended. 

Section 60.21(c){14) 

Conforming change reflecting · 
limitation of "important to safety" to · 
concerns related to the period of 
operations. 

Section 60.21(c){15){i) 

Editorial change limiting information 
on DOE organizational struct~e to that 
which pertains to construction and · 
operation of the geologic repository 
operations area. 

Section .. 60.21{c)(15/(ii) 

·. Removed. Thia provision was 
redundant with D 60.21(c)4. (Subsequent 
paragraphs have been renumbered.) 

Section 60.ZJ(c/(15/(vi). · 

Conforming change required by 
elimination of the term · 
"decommissioning.". 

Section 60.21{c/{1S}{vii) · 
{§ 60.21{c)(1S){viii)/. 

Conforming change reflectip_g . 
limitation of "important.to safety" lo 
concerns related to the period of 
operations. 

Section 60.22 F~lins and distribution of 
application. 

Section 60.22(a) has been revised to 
conform to D 60.3(a). In both places, the 
rule-now refers.to receipt and · 
possession of source, special nuclear, 

'and byproduct material "at a geologic · 
repository oper~tions area." 

The reference in D 60.22(d) to 
"geologic repository" has also been .. 
changed to "geologic repository · . 
operations a_rea", as the latt_er term is a 
more precise desigriatiorl' of the HL W 
facility that is the subject of the 
proposed licensing actio~ · 

Section 60.31 Construction 
authorization. 

The overall safety finding is related,to 
the "geologic repository operations 
area" because that term refers to the 
HLW facility subject fo NRC licensing 
authority. [This is also·the reason for the 
change in D 60.31(a)(1)(ii).] In order to 
assure that the relevant features of the 
controlled area are considered in 
arriving at this finding, I 60~31(a)(2) now 
Speci_fically refers to COn!!ideration of 
the "geologic repository." Because siting 
and design criteria are supplemental to 
performance objectives in Subpart E. 
D 60.31(a)(2)has been amended to 
provide for evalµation of the geologic . 
repository's compliance with the 
performance objectives.as well. The· 
reference to Subpar:t F has been deleted: 
that subpart, which pertains to DOE's 
performance confirmation program, ia 
now referenced In D 60.74 · 

Section 60.32 Conditions of 
construction authorization • . 

· The change of "site data" to "data 
about the site,'' in D 60.32(b), is ·a 
clarifying editorial amendment. 

In D 60.32(c), "repository" has been 
replaced by the defined term "geologic 
repository." The restrictions that may be 
imposed under this paragraph can 
include measures to prevent adverse 
effects on the geologic setting as well as 
measures related to the design and 
construction of the geologic repository 
operation area. · 

Section 60.43 License specifications, 

Sr.ction 60.43(b)(3J has been clarified 
by substituting "host rocki'for the 
ambiguous and undefined term "storage 
medium" that_previously appeared. ·. 

Section 60.43(b)(5) has been amended 
to require that license conditions include 
items in the category of controls related 
.to·the controlled area rather than,the -1 

geologic repository operations area. This 
is a conforming change, which is made 
possible by the new definition of ·' 
"controlled area" as an area which may 
extend-beyond the boundaries of the 
geologic repository operation are.a. ·· ', 
·However, since additional controls may 
be needed outside of the controlled area 
(see §·60.121), the provision is not , 
limited. to the controlled area alone: 
Under 10 CFR Part 20 and this part, the 
licensee will have to establish restricted 
areas for purposes of assuring · -' 
radiological protection during the period 
of operations, but this will not · · · - , 
necessarily require th·e Incorporation of 
specific conditions in the license;.(See 10 
CFR 50.38, a corresponding provision In 
the Commission's facility.licensing 
regulations.) · 

Section 60.48 Particular activities 
requiring license amendment. ' 

Section 60.46(a)(3) has been amended 
for the reasons stated in the discussion 
of§ 60.43(b)(5), to refer to the controlled 
area. This requirement would_ continue 
to be applicable even after permanent 
closure unless and until the license la 
terminated pursuant to D 60.52. 

Section 60.46(a)(fJJ. See 
Decommissioning, above. 

, A conforming change has been made 
to D 60.46(a), "Particular activities . 
requiring license amendment.'.' which 
adds a new paragraph (a)(7) to make · · 
clear that any activity involving.an.· 
unreviewed safety question requires a · 
license amendment In Its proposed form 
D 60.46(a) could have been read to · 
require a license amendment only.for 
the six specific activities listed. While 
the enumerated activities are quite· 
broad and may well include any change 
involving an unreviewed safety . 
question, the conforming language Is 
intended to make this point explicit. It is 
of course clear that an amendment 
would also be necessary to accomplish 
a change in the license conditions 
incorporated in the license. (The , 
revision in no way affects the authority 
of DOE, under I 60.44(a)(1), witpout 
prior Commission approval, to make , 
changes, tests, or experiments that_ · 
Involve neither a change in the license 
conditions incorporated in the license · 
nor an unreviewed safety question.) 
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Section 60.51 License amendment for 
permanent closure. 

Confonning changes have been made 
to refer to "pennanent closure" instead 
of "decommissioning." See 
Decommissioning, above. 

The area required to be identified is. 
now stated to be the "controlled area" 
because that encompasses the region in 
which waste isolation is required. 

The eignificance of preserving 
information is discussed in ilia section 
on Human Intrusion, above. To· assure 
complete recording of the location of the 
geologic repository, the Commission has 
now provided for information to be 
placed in land record systems as well as 
archives: this better reflects its original 
intention. It also includes a reference to 
State government agencies in order to 
further assure comprehensiveness. It is 
not the Commission's intention to 
require that any new systems or · 
archives be created, but only that those 
that.are available and appropriate · 
should be employed. A further 
modification expresses the intention 
that information concerning the detailed 
location of the underground facility and 
boreholes and shafts, as well as the 
boundaries of the controlled area, must 

· be recorded. 
In§ 60.51(a)(4), the undefined phrase 

"emplacement media" has been changed 
to "host rock." 

Section 60.52_ Termination of license. 

Conforming changes. See 
Decommissioning, above. 

Subpart D-Records, Tests, and 
Inspections. 

There are two substantive changes in 
Subpart D. First. the specification of 
required construction records has been 
determined to be more appropriately 
included here rather than in the design 
criteria in Subpart E. Editorial changes, 
including renumbering of sections, have 
been made to accomplish this. Second. 
the final rule now requires not only that 
the geologic repository operations area 
be designed so as to permit 
implementation of a performance 
confmnation program but. as the 
Commission had originally intended, 
that auch·a performance confmnation 
program should actually be required to 
be carried out. 

Section.60.71 General recordkeeping 
and reporting requirement. 

Paragraphs (a) and (b) have been 
retained. Paragraph [c) is moved to 
§ 60.73. The caption has been changed 
because records and reports are now 
treated in § § 60.71-60.73, rather than 
§ 60.71 alone. 

Section 60.72 Construction records 
/§ 60.134{c)J. 

Transferred from Subpart E. Survey 
records ere to cover "underground 
facility excavations, shafts, and 
boreholes" rather than "underground 
excavations and shafts.''. This makes the 
Inclusion of borehole records explicit. A 
clarifying amendment was made to 
indicate that the records must Include a 
description of materials encountered 
rathet than the materials themselves. 

Section 60. 73 Reports of deficiencies 
/§ 60.71{c)/. 

Renumbered. The change of "site 
characteristics" to "characteristics of 
the site" is editorial. 

Section 60.74. Tests./§ 80.72/. 
A new paragraph(§ 60.74(b)) of a 

clcirifying nature has been added which 
requires tests carried out under this 
section to include a performance 
confirmation program carried out in 
accordance with Subpart F of this parL 
The proposed rule inadvertently did not 
require such a program, merely a 
description of one. 

Section 60.75 · Inspections./§ 60.73} 
References to "site" have been 

changed to "geologic repository 
operations area" or "location" where 
appropriate. ·see Terminology. 

Subpart E-Technical Criteria 

Section 60.101 Purpose and nature of 
findings. 

A change has been made to 
I 60.10l(a)(2) with respect to 
evaluations of performance of the 
engineered barrier systems and geologic 
media. The point that is being made is 
that the further into. the future one must 
project, the greater the·u.,certainties will 
be. The Commission did not mean to 
suggest that the specific period of a 
thousand years is especially significant; 
the more general "many hundreds of 
years" specified in the final rule better 
expresses the Commission's intent. 

A sentence has been added to 
§ 60.101(a)(2) that.emphasizes that 
demonstration of compliance with long
tenn performance objectives and criteria, 
will involve the use or data from 
accelerated teats and suitably supported 

·predictive models. 
A reference to "repository" in 

I 60,101[b) has b~en changed to · 
"geologic repository operations area'' to 
conform with a parallel change in 
I 60.31. 

Section·60.102 Concepts. 

All introductory paragraph has been 
added to explain the purpose of this 

section and to Indicate that It la 
subordinate to the definitions contained 
in§ 60.2 

See Transuranic Waste (TRU), above, 
with respect to the deletion of the 
reference to TRU. 

The section on Terminology, above, 
explains changes affecting the terms 
"accessible environment." "controlled 
area," "geologic setting," and "site.'' 
These changes are reflected in amended 
I 60.102(cJ. The reference to the host 
rock was deleted so as to avoid any 
implication that-other characteristics of 
the geologic setting might not, where 
appropriate, also receive "particular 
attention." 

See Decommissioning, above, for an 
explanation of the change in the 
discussion of "permanent closure.'' 
Because activities unrelated to waste 
isolation may continue at the geologic 
repository operations area after 
permanent closure, the last sentence of 
§ 60.102(d) has been deleted. 

The treatment of containment and . 
isolation has been consolidated in light 
of changes made in the performance 
objectives. The reference to assessment 
of uncertainties instead of prediction or 
consequences takes into account the 
need to compensate for a broader range 
of factors, such as identification of the 
events which are to be considered in the 
license review. See Reasonable 
Assurance and Anticipated/ J 
Unanticipated Processes and Events, 
above. A second reason for the change 
stems from a commenter's criticism of 
the statement that consequences of 
events are "especially difficult to predict 
rigorously" early during the life of a 
repository; on the contrary, he 
suggested, consequences would be more 
diificult'to predict over longer periods of 
time. The matter need not be resolved in 
those terms. The point the Commission 
was trying to make is that containment 
measures are appropriate to compensate 
for the uncei;tainties involved in 
assessing radionuclide transport in the 
presence of high radiation and thermal 
levels. 

The respective contributions ofthe 
engineered barrier system and the 
geologic setting to the achievement of 
isolation are highlighted in a new 
sentence. Otl1er changes are made to 
conform with revised definitions. See 
analysis of I 60.2. 

Performance Objectives 

Section 60.111 Performance of the 
geologic repository operations area 
through permanent closure./§ 60.lll(a)J. 

The provisions of§ 60.111(a) dealing 
with radioation protection and releases 
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of radioctive material for the period 
!hrough permanent closure of the 
underground facility are unchanged in 
substance from the proposed rule. The 
paragraph has been renumbered and 
some editorial changes have been made. 

The provisions of§ 60.lll(b) dealing 
with retrievability of waste have been 
modified to link the period of 
retrievability more closely to the 
performance confirmation program and 
to: allow the Commission to modify the 

, retrievability period on a case-by-case 
basis based.on the waste emplacement 
schedule and the planned performance 
confirmation program. The final rule , 
also specifies that the period of 
retrievability begin at the initiation of 
waste emplacement rather than after 
waste emplacement is complete. Finally, 
the final rule explicitly states that 
backfilling of portions of the 
underground facility is not precluded, 
provided the retrievability option is 
maintained, and that the Commission 
may decide to allow permanent closure 
of. the underground facility prior fo the 
end of the designed retrievability period. 
While these provisions were discussed 
in the supporting information, they were 
not explicitly stated in the proposed 

· rule. Also seeRetrievabl1ity, above. 

.Section 60.112, Overall system 
.. pleformance objective for the geologic 

,,:repository after permanent closure. 
{§ 60,lll{b)(l)J. 

The term "subsurface facility" has 
·· been deleted, as explained in the 
· ·analysis of I 60.2, and conforming 
~-changes have been made. 
· 7· There is no conceptual difference 
· between the proposed rule's reference to 
:-releases from the geologic repository 
and the fmal rule's reference to releases 
to the accessible environment. The 
Commission prefers the latter 
formulation because it more closely 
conforms to the standard-setting · 
authority of EPA. The proposed rule's 
definition of "accessible environment" 
was too general to allow such an 
approach. Under the fmal rule, however. 
the subsurface portions of the accessible 
environment and the geologic repository 
are contiguous. See Terminology, above. 

See also the discussion, above, 
relating to Anticipated/Unanticipated 
Processes and Events. · 

Several commenters recommended 
that it would be preferable to leave the 
rule in proposed form until the EPA 
standard had been published, at which 
time NRC could adapt its regulations to 
the standards that EPA actually 
'.promulgates. The Commission would, of 

· course, prefer to have final EPA rules 
available: and, if they were, it could 
build EPA's provisions, where 

appropriate, into Part 60. In the absence 
of the final EPA standa'rd. however. the 
Commission deems it important to 
provide not only to DOE but also to 
other interested persons. including 
governmental institutions, firm guidance 
with respect to the Commission's 
regulatory approach. As discussed 
under Single vs. Multiple Performance 
Standards, above, the technical criteria 
provide some flexibility to take into · 
account a range of standards that might 
be adopted by EPA:Should such· 
standards, when adopted, depart from 
those that the Commission has assumed 
for purposes of analysis, the 

, Commission would consider whether 
further rulemaking on its part would be 
desirable. The procedure that is being 
followed conforms to that prescribed by 
Section 12l(b) of the Nuclear Waste 
Policy Act. See also the discussion 
regarding Population vs. Individual . 
Dose. · · 

Section 60.113 Performance of 
particular barriers after permanent · 
closure. [§ 60,lll{b)(2H3); § 60.112]. 

The performance objectives for , 
particular barriers have been modified 
for reasono discussed at length above. 

The analysis of Single vs. Multiple 
Performance Standards explains. the . · 
basis for retainins numerical values, . 
while allowing them tq be modified as 
the particular case warrants. The factors 
alluded to there as among those that 
might be taken into accci\int are set out 
in I eo.ua(b). I 60.113(c)reflects the 
observation there that considerations 
related to unanticipated processes and 
events could form the basis for 
addition,1 performance requirements for 
individual barriers. · 

For the reasons presented under the 
heading Al.ARA, above; the Commission 
has elected not to apply an AI.ARA 
principle tQ the performance 
requirements in this section. 

The reasons for elimination of 
requirements referring specifically to 
TRU are described in the section on 
Transuranic Waste, above. It should be 
noted, however, that the release 
requirements in § 60.113 apply to all 
radionuclides, including.those that may 
be contained in any TRU that may be 
disposed of at a geologic repository 
operations· area. 

The proposed rule required an 
assumption that groundwater saturate 
the facility and that the performance of 
the waste packages be evaluated on this 
basilf. This approach was proposed 
because mechanisms exist for 
sroundwater transport to the ' 
underground facility,. in salt formations 
as well as hard rock. It may not always 
be necessary or technically reasonable 

to assume the specified saturation 
conditions, provided that appropriate 
evaluations are made in the context o[ a 
particular application: the final rule 
therefore calls for the partial and 
complete filling with groundwater of 
available void spaces in the ' . 

. undersround"facility to be consid,ered ' 
and analysed amons the anticipated 
p'rocesse(I and events in designing the 
engineered barrier. system. Thia . 
provision W.ould not appear to be 
needed for disposal in the unsaturated 
· zone, even though there may be water 
transport fi·oril the underground facility, 
primarily b~cause the design cari, in 
principle, provide for adequate drainage. 
(Criteria applicable to disposal In the 
unsaturated zone will be the subject of 
additional rulemal<lng.) Other changes 
in the provision are of a clarifying or 
editorial nature. ' 

Editorial changes have been made to 
avoid repetitious lansuasein the 
performance'objectives relating to the 
engineered barrier ilyate,m's containment 
and controlled-release capabilities.· · · · 

The proposed requirement with.' · 
respect to containment would have , 
specified that the HLW waste packages 
contain all radionuclide& for at least the 
first 1.000 years after permanent closure. 
In ~spo·nse to comments relating to the 
demonstrability of a design to contain· 
"all" radionuclides for an extended 
period, the Commission has modified 
the requirement !10 that the design'must 
provide "substantially· complete" · . 
· containment The reason for relying on 
containment as one means for ,ssuring 
achievement of the overall system · 
performance objective is that iria'ny · 
sources of uncertainty are particularly 
significant during the period when · . 
radiation and thermal conditions in the 
underground facility are dominated by ' 
fission.product decay. This period·will 
depend, to some extent. on the · 
characteristics of the particular facility. 
The Commission has therefore allowed 
the containment period to be fixed, 
where appropriate; at a ahortef'.' pe'riod. 
See,·also, the'discussion of Single vs. 
Multiple Performance Stand,ards; · 

The incorporation of a general: ' 
standard for release of radiomiclides 
from the engineered barrier system ("a 
·gradual process which results in 'small 
fractional releases to the geologic setti_ng 
over long times") places the specific 
criteria into context; thereby: · · 
emphasizing the policy objective ' 
underlying these criteria. Moreover, 'it , 
indicates the close relationship between 
the provisions dealing with containment 
and limited release; These are coupled 
parameters that should not be varied 
independently, but rather should be 
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viewed aa a system to control the 
release to the geologic setting. Again, 
see Sinale vs. Multiple Perfonnance 
Standards. 

The fractional release rate has been 
modified slightly to eUminate an 
ambiguity identified by one commenter. 
The new language makes it clear that 
"one part in 100,000 per.year,.refers to. 
the activity at 1,000 years following 
permanent closure. Thia 11· a substitute 
for t part in 100,000 of the maximum 
nventory of the particular radionuclide 
1t any time after t,000 years after 
aerma~ent closure. The underlying 

. , .. oncem in the proposed rule was that 
·he amounts of certain radionuclides, 
.uch aa Ra-226 and other actinide 
laughters, increased with time, and that 
1. was necessary to consider the 
'Tlaximum Inventory of these nuclides in 
,ssessing repository performance. The 

. -1nalyae1 performed in the rationale 
J~ent indicate that these nuclides 

, a.re not important with respect to· 
meeting the EPA standard aa presently 
formulated. Accordingly, the 
Commission has chosen the less 
complicated formulation that appears in 
the final.rule. It should be noted that the 
release rate refers to activity at 1,000 

· years after closure, even though a 
different containment period may be 
approved or specified by the 
Commisaion: the rate may also be 
modified,.however, under the provisions 
of the final rule. DOE. in ita comments 
.on the proposed rule, suggested that the 
.fractional release rate requirement 
should not apply to nuclidea that 
constituted leas then 0.1'.I& of the 
. inventory remaining at 1,000 years. This 
recommendation has not been adopted 
1ince it could lead to excesaive releases. 
Table 5 of the rationale document in 
NUREG--0804 shows that the inventory 
of radioactive material in a repository 
containing 100,000 metric tons of spent 
fuel is 1.1x10• curies after 1,000 years. 
The DOB suggestion would eliminate 
nuclides whose inventories were lesa 
than 170,000 curies from consideration 
of their release rate from the engineered 
barrier 1ystem. whereas the NRC 
provisions of I 60.113(a)(1)(ii)(B) would 
eliminate nuclidea whoee release rates 
were le111 than 1.7 curies/yr &om further 

.. consideration. While the Commission 

. has not adopted the recommended 
change it notes that, under the 
provisions of the final rule, DOE could 
recommend an alternative release rate 

. for nuclidea in the light of the standard 
· adopted by EPA or the geochemical 
characteri1tlc1 of the host rock, 
surrounding strata. and groundwater. In 
particular. the charaeteriatlca of the host 
rock immediately adfacent to the 

underground facility may be well 
understood because of the excavation 
activities and, where appropriate, such 
characteristics could be taken into 
account in specifying the nuclide release 
rate. 

The previously proposed perfonnance 
objective for the geologic setting 
[I 60.111(b)(3)) baa been deleted. The 
new definition of "anticipated processes 
and ev~nts" include• the assumption 
that processes operating in the 
Quaternary Period continue to operate 
but with perturbations caused by the· 
presence of emplaced radioactive waste 
auperi."llposed thereon. The remainder of 
the proposed paragraph merely restates 
part of the overall system performance 
objective with respect to performance of 
the geologic setting and would be 
redundant. 

The references to "stability" in the 
geologic setting since the start of the 
Quaternary Period have been deleted. 
What the Commiaaion had intended was 
that the structural, tectonic, 
hydrogeologic, geochemical, and 
geomorphic processes be such as to 
enable the recent history to be 
interpreted and to permit near-term 
geologic changes to be projected with 
relatively high confidence. The selection 
of the term "stability" to convey this 
meanhig was unfortunate. Commentera 
correctly pointed out that a geologic 
setting can only be said to exhibit 
stability in a relative sense. A. they 
noted. the proposed rule gave no 
guidance aa to the degree of required 
stability and, accordingly, ·the provision 
would introduce ambiguity with respect 
to one of the major elements of the 
geologic repository. The factors the 
Commission had identified are all 
important, but the appropriate way to 
consider them ia to assesa them in the 
context of favorable and unfavorable 
conditions and to evaluate the extent to 
which the geologic repository'• 
achievement of the overall system 
perfonnance objective might be 
affected. If the relevant processes are 
not well understood, one or more of the 
potentially adverse conditions will be 
exhibited and such an evaluation will be 
required. 

The pre-waste-emplacement 
groundwater travel time provision la 
subject to adjusbnent on a case-by-case 
basis. See Sinale va. Multiple 
Performance Standards. A clarifying 
amendment relates the travel time 
provision. aa previously only implied. to 
the "fastest path of likely radionuclide 
travel from the disturbed zone to the 
accesaible environment." Relating this 
provi11ion to the "disturbed zone" 
instead of the "far field" involves no 

substantive change. As stated In the 
analysis of I 60.2, the term "far field" 
has been deleted from the rule. 

Some commenters suggested that the 
groundwater travel time be expressed in 
terms of post-emplacement aa well as 
pre-emplacement conditions. This 
assumes that post-emplacement changes 
would be significant. By definition. 
however, the portion of the geologic 
setting significantly affected by waste 
emplacement constitutes the "disturbed 
zone." The groundwater travel time 
provi1ion applies to transport from the 
disturbed zone to the accesaible 
environment. Thia parameter ia not 
dep~ndent upon the effects of waste 
emplacement. · 

One commenter characterized the 
travel time perfonnance objective aa 
"invalid" without a clear definition of 
"accessible environment." The 
Commission agrees.that the proposed 
rule was subject to a number of 
interpretations. However, the modified 

. definition provides a means for 
delineating the limits of the accessible 
environment ao as to take proper 
account of site-specific, condition,. 
Under this revised definition. a 
subsurface area extending no more than 
10 kilometers from the underground 
facility may be used to isolate the waste 
from the accessible environment. Thia, 
in effect, places an upper limit on the 
rate of groundwater travel to the 
accessible environment. Refer to the 
discussion of "accessible environment" 
and "controlled area" under 
Terminology, above. 

Land Ownenhip and Control 

Section 60.121 Requiremenu for 
ownership and control of interests ii, 
land 

The proposed rule set out ownership 
and control requirements for the 
"geologic repository operations area." 
The text, however, related these 
requirement• to the achievement of 
i1olatlon. To expreas this concept 
properly, the Commisaion haa made the 
requirements in §60.121(a) applicable 
not only to the geologic repository 
operations area, but to the controlled 
area as well. Section 60,121(b), which 
deals with Isolation and not with the 
period of operations, is amended ao 811 

to refer to the controlled area. (The 
reference here to the "geologic 
repository" instead of "site or 
engineered system" is not 1ubstantive: It 
reflects the revised definitions identified 
In the analysl1 of I 60.2.) A conforming 
change baa also been made to the 
caption of the section. 
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In response lo a conimenler'a 
suggestion, the acquisition of 
appropriate waler rights is now 
explicitly required. This will not 
necessitate any separate action on the 
part of DOE if it appears that such 
needed waler rights have been obtained, 
by implication, as a result of reservation 
or acquisition of lands. See U.S. v. New 
Mexico, 438 U.S. 696 (1978), Cappaert v. 
U.S., 426 U.S. 128 (1976). The "purpose of 
the geologic repository operations area" 
is intended to be construed broadly to 
Include the isolation of radioactive 
wastes after pennanent closure as well 
as any water rights needed during the 
period of operations. 

The Cornmission declines an 
invitation to define a specific area that 
must be acquired· to assure public health 
and safety prior to pennanent closure. 
The size of this area will depend upon 
the particular activities to be carried out 
by DOE. There must be an ''unrestricted 
area" to which releases of radioactive 
materials will be maintained within the 
limits spe<.ified in 10 CFR Part 20. 
I 60.lll(a). The establishment of this 
unrestricted area must also take 
accidents into consideration. since 
structures, systems, and components 
"important to safety," as defined in 
I 60.2, must be designed 110 as to limit 

-.radiation doses under accident 
conditions to 0.5 rem at the boundary of 
the unrestricted area. 

Siting Criteria 

.Section 60.122 Siting _criteria. [§ 60.122-
60.124/. 

The following detailed comments 
supplement the discussion under the 
caption "Siting Criteria" in the main 
text. above. 

Section 60.122(a) consolidates the 
introductory paragraphs of proposed 
I I 60.122 and 60.123, together with 
proposed I 60.124, This change is 
designed to provide a clearer statement 
of the relationship between the 
favorable and potentially adverse 
conditions. The revised language makes 
it clear that all such conditions relate to 
isolation of the waste after permanent 
closure. 

Proposed§ 60.124 had specified ways 
to demonatrate that potentially adverse 
conditions would not "impair 
significantly" the Isolation ability of the 
geologic repository. This has been 
modified so as to refer instead to 
"compromise" of 11uch site suitability. 
This change is made to eliminate any 
question regarding the difference 
between the two tenns. No such 
difference was Intended. Both terms 
relate to conditions which would 
potentially preclude the Commisaion 

from finding that the geologic repository 
would achieve the performance 
objectives. 

The rule now provides for evaluating 
the effect of the potentially adverse 
conditions on the "site" rather than the 
"geologic setting" or "disturbed zone." 
See Siting Criteria, above. · 

In the provision which.states that 
potentially adverse conditions may be 
compensated by the presence of 
favorable conditions, the Commission 
has specified the standard for measurina 
the adequacy of such compensation
namely, achievement of the performance 
objective, relating to isolation of waste. 

Section 60.122(b){1) [§ 60.12_2(aHe)J. 

Proposed paragraphs 60.122 (a), (c). 
(d), and (e) have been consolidated for 
editorial reasons. Even if 11ome of the 
cited processes might have an adverse 
effect on the geologic repository's ability 
to isolate the waste, the Commission 
Intends that the other processes may 
nevertheless be treated as favorable 
conditions. The distinction between 
"tectonic" and ··structural". processes is 
so "fine," as it was characterized by one 
commenter, that the final rule uses only 
the former term. The references to "the 
start of the Quaternary Period" have 
been removed because of the difficulties 
that might be involved In dating this 
point with precision: for present 
purposes, all that is important Is that 
processes ••operating during the 
Quaternary Period" be identified and 
evaluated, and this is reflected in the 
revised language. Note the fact that 
while the provision. as before, applies to 
favorable conditions In the "geologic 
setting,'' the broader definition of that 
tenn in the final rule recognizes that 
processes operating more remotely from 
the geologic repository must be taken 
into account. 

Section 60.122(b)(2} [§ 60.122(/)/. 

The proposed rule Included siting 
criteria applicable only to disposal in 
the saturated zone. Thi• paragraph 
adapts the provision that dealt with 
hydrogeologic conditions in the host 
rock and is appropriately limited to the 
11Bturated zone option. The Commission 
no longer Identifies "low groundwater 
content" as a favorable condition 
because it is the rate and direction of 

. groundwater movement rather than the 
amount of groundwater present that is 
of primary aignificance: thua, instead, 
the final rule iub1tltute1 a reference to 
low penneability and downward 
hydraulic gradient. This change also 
addressea more clearly the prior 
consideration about inhibition of 
groundwater circulation: In the host rock. 
Similarly, Instead of referrins to 

inhibition of groundwater flow between 
hydrogeologic units, the Commission 
specifies the properties which result in 
such Inhibition, namely low vertical 
permeability and low hydraulic 
potential. Since the paragraph relates to 
the host rock, the reference to shafts, 
drifts, and boreholes was not fully 
appropriate and, in any event, is dealt 
with by identification of the pertinent 
properties. 

The reference to groundwater travel 
time has been modified to confonn with 
the language of the related performance 
objective. The proposed rule measured 
this property from the underground 
facility. However,. the changes that may 
occur in the disturbed zone may negate 
the favorable condition in that part of 
the geologic setting and, accordingly, the 
final rule specifies that the travel time in 
question is to be measured from the 
disturbed zone to the accessible · 
environment. There is no basis for 
identifying a particular number of yeara 
that will be deemed to be sµbstantially 
in excess of 1,000 years. If for a 
particular 11ite the value is sufficiently 
high to enhance the Commission'a 
confidence that the performance 
objectives will be met. then it can 
appropriately be considered aa a 
favorable condition. 

Section 60.122(b)(3} [§ 60.122(g)j. 

Since the listed geochemical 
conditions may or may not occur 
simultaneously, yet 11ince any of them 
may retard ·the transport of 
radionuclides, the paragraph has been 
stated in the disjunctive in the final rule 
(by substituting "qr" in the place of 
"and"). 

Section 60.122{b}(4} {§ 60.122(h]J. 

This paragraph concerns 
tranafonnation of ''mineral 
assemblages" under thermal loading. It 
would be a favorable condition if -
changes left the capacity to lnhibtt 
radionuclide transport unaffected; the 
proposed rule, which spoke only of 
"increased" capacity, was too 
restrictive. 

The paragraph ia concerned primarily 
with the behavior of mineral 
assemblages which form coatinga along 
the fracture paths along which 
radionuclides are anticipated to migrate: 
it would be Incorrect, when referring to 
this 11urface zone, to adopt a 
commenter's suggestion that the 
Commission refers instead to "rock" or 
"geologic media." 

Section 60.122(b)(S) [§60.122{i)J. 

This paragraph, relating to depth of 
emplacement, Is unchanged. The 
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purpose of the provision is to reflect the 
consideration that wastes buried at least 
300 meters below the surface are less 
subject to disturbance, especially by 
human intrusion, than wastes closer to 
ground level would be. As in the case of 
other favorable conditions, it should be 
emphasized that the absence of a 
particular one or more of them does not 
rule out a site or even demand 
explanation: it simply means that other 
favorable conditions must be cited to 
show that the criterion set out in 
§ 60.122(a)(l) has been satisfied. (The 
elevation being referred to is the altitude 
above mean sea level of the lowest point 
on the surface but the Commission 
perceives no need to express the 
concept, as one commenter had 
suggested, in such detail) 

Section 60.122{b)(8J. 

New. See Population-Related Siting 
Critera, above. 

Section 60.122(j)/. 

The proposed rule would have treated 
as a favorable condition "any local 
condition of the disturbed zone that 
contributes to isolation." This was 
criticized as being unduly general and 
vague. As the key favorable conditions 
appear to have been identified, the 
Commission has concluded that 
inclusion of such a "catch all" is 
unwarranted. 

Section 60.122{c)(1) [§ 60.123/a) (1) and 
{8)/. 

This paragraph is adapted from two 
provisions of the proposed rule. Unlike 
most of the potentially adverse 
conditions, the prospect of flooding is of 
most concern prior to permanent 
closure. Even though criteria in I 60.133 
provide that the underground facility be 
designed to handle water intrusion, the 
anticipated design features need not be 
sufficient to cope with massive inflows 
that could re1ult from submersion of 
boreholes and shafts. Should such a 
situation develop, the ability of the 
geologic reposito,:y to achieve isolation 
of the wastes that had been emplaced 
could be compromised. 

Because the concern relates to waste 
isolation, the paragraph has been 
rewritten so as to be limited to flooding 
of the underground facility. The design 
criteria for structures, systems, and 
components important to safety require 
that appropriate measures be taken lo 
protect surface facilities against the 
consequences of flooding. 

As there is no reason to differentiate 
between floods resulting from natural 
causes (i.e., from occupancy and 
modification of floodplains) and those 
resulting from failure of impoundments, 

the two pertinent paragraphs have been 
combined. 

With respect to required 
investigations U 60.123(b)J, see Section
by-Seclion Analysis, f 60.21(c)(l)(ii}[B). 

Section 60:122{c)(2) /§ 60.123/a) (2) and 
{3)/. 

Two paragraphs related to the 
groundwater flow system have been 
consolidated. The conditions are to be 
regarded as potentially adverse if the 
activities in question are "foreseeable." 
This is more conservative than the 
original rule, which only identified 
"planned" activities. The proposed rule 
encompassed such activities with a 
potential to "significantly" affect 
groundwater flow. Any "adverse" effect 
should be treated as significant, and the 
final rule makes a change to reflect this. 

Section 60.122{c}{3} {§ 60.123{a}(7JJ. 

No substantive change from proposed 
rule. 

Section§ 60.122{c}{4) {§ 80.123{b)(B)j. 

{§ 80.123(b)(S)j. 

{§ 80.123(b}(6)j. 

{§ 80.123{b}(7JJ. 

Structural deformation would h~ve 
been regarded as a potentially adverse 
condition only if occurring within the 
disturbed zone during the Quaternary 
period. This approach was unduly 
limiting. Structural deformation in the 
geologic setting, whether or not of recent 
origin, is potentially adverse because of 
the effects which it may have upon the 
regional groundwater flow system. Of 
course, it is to be expected that 
structural deformation remote from the 
site, especially if ancient, can readily be 
found not to significantly affect the 
ability of the geologic repository to 
isolate the waste. Still, it is a potentially 
adverse condition and should be 
recognized as such. · 

Faulting is one kind of structural 
deformation. By including it here, the 
prior specific references lo faulting can 
be eliminated. 

Section 80.122{c)(5} /§ 80.123(b)(12JJ. 

This paragraph is no longer restricted 
to the disturbed zone, but otherwise is 
unchanged in substance. 

Section 60.122(c)(6} /§ 60.123{a)(B)j. 

The proposed rule referred to 
"expected climatic changes." 
Climatology is not sufficiently 
understood to enable us to limit our 
concern to "expected" changes. and the 
final rule therefore refers to 
characteristics of the geologic setting 
likely to be affected directly by 

reasonably foreseeable climatic change. 
viz, the hydrologic conditions. 

Section 60.122(c}(7} /§ 80.123(b/(14J/. 

This paragraph referred to 
groundwater conditions that could 
"affect" solubility and chemical 
reactivity. The concern is not with 
effects per se, but rather with effects 
that increase the solubility or chemical 
reactivity of the engineered barrier 
system. This was not made explicit. In 
order to be more comprehensive, 
chemical comp_osition of the host rock is 
added to the relevant groundwater 
conditions. .. 
Section 60.122{c)(B} /§ 80.123(b}(15)J. 

Aside from the extension of this 
paragraph beyond the disturbed zone, 
there are no changes in substance. One 
clarifying addition, "of radionuclides," 
following "sorption" was made. 

Section 60.122{c}(9) [§ 80.123(b)(13J/. 

This paragraph. related lo non
reducing groundwater conditions, is only 
app1:,opriate to disposal in the saturated 
zone. 

Section 60.122{c)(10} {§ 60.123(b}(5)J. 

Dissolutioning will be treated as a 
potentially adverse condition throughout 
the geologic setting. Examples of the 
kinds of features that provide evidence 
of dissolutioning have been included so 
as to make it clear that the paragraph 
refers to processes that provide gross 
manifestations of their presence. 

Section 60.122{c}(11} {§ 80.123{b)(BJ/. 

No substantive changes. 

Section 80.122{c){12} [§ 80.123(a)(4}/. 

Section 60.122{c)(13} {§ 80.123{b}(10)/. 

Section 60.122{c}(14}. [§ 80.123(b}(9}/. 

Section 60.122{c)(15} [§ 60.123{b)(11)/. 

Section 80.122(c)(16) /§ 80.123(b)(4)/. 

Extended from disturbed zone to the 
entire geologic setting, but otherwise 
unchanged. 

Section 80.122{c){I7} [§ 80.123(b}(3}/. 

Consistent with the references to 
resources in the requirements for the 
content of the safety analysis report, 
§ 60.21(c)(13), the presence on naturally 
occurrring materials for which economic 
extraction Is currently feasible or 
potentially feasible during the 
foreseeable future may give rise to a 
potentially adverse condition. The 
provision now applies to the site, rather 
that the disturbed zone, since it is the 
site that provides isolation of the waste. 
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. Seclion 60.122(c){18) {§ 60.123{h)(1)/. 

Extended from the disturbed zone to 
the site; 1 

• • • 

. section 60.122{cj{19) {§ 60.12J(b)(2)}. 

E.xtended from the disturbed zone to 
the site. 

Section 60.122(c}(2iJJ {§ 60.123(b)(16}/. 

TI1e paragraph refers to "rock or 
groundwatef' conditions that would · 
. requirl!! complex engineering measures. 
Although the engineering measures 
being referred to would be applied 
before permanent closure, the reason for 
having this criterion-as in the 
remainder. of§ 60.122(c)-stems from 
concerns about the ability of the 
geologic repository to satisfy the 
performance objectives with respect to 
i!iolaUon of the waste. Although 
complex engineering measures are not 
inherently unacceptable, their reliability 
must be carefully scrutinized in a 
licen,sing process. A geologic setting that 
requires the adoption of such compl_ex 
engineering measures therefore can be 
viewed as exhibiting a potentially 
adverse condiUon. Although the final . 
rull! applies to the geologic setting 

·instead of the disturbed zcine, this 
paragraph would apply over only that 
part ~f the geologic setting that has· 
features relevant to the seleqtion of 
engineering measures. 

Section 60.122{c}{21} [§ 60.123(b)(17)/. 

The criterion pertaining to stable 
underground openings is also unchanged 
:in substance, except that it i_s rio longer 
c,cpressly limited to the disturbed zone. 
This is another-criterion that pertains to 
the period of operations. However, like 
the preceding one, its underlying 
purpose is to assure that waste isolation 
objectives can be achieved. Failure of 
underground openings could result in th.:! 

·· inability of the licensee to retrieve the 
wastes practicably, should such a 
course of action be found to be 
warranted. The consequence of this 
failure could be a transport of 
radionuclides to the accessible 
environment at levels exceeding the 
performance objectives. 

Design Criteria for the Ceo!ogic 
Repository Operations Area 
Section 60.130 Scope. of deaign criteria 
for the geologic repository operations 
area. {§-00.130{a)J 

The separation of final § 60.130 from 
related sections is an editiorial change. 

As Indicated in I 60.131, Subpart E is 
intended to specify site and design 
criteria. References to construction 
requirements are therefore inappropriate 
and have been deleted. 

Section 60.131 General design criteria 
for tbe geologic repository operations 
area. 

(a) Radiological protection . 
[§ 50.130(b)(ll]. 

Aside from editorial changes, the only 
revision relates to the design of the 
radiation alarm system; the language 
has been modified to conform to 10 CFR 
72.74(b), and reference to radioactivity 
in effluents was deleted since this . 
section has to do with radiation 
protection.in restricted areas. Provisions 
for control of radioactivity in effluents 
are contained in § 60.131(b)(4), for 
emergency conditions, and in 
§ 60.132(c), for normal operations. 

(b) Structures, systems, and 
components important to safety. 

(1) Protection against natural 
phenomena and environmental 
conditions. [§ 60.t30(b)(2)J. 

The two proposed subparagraphs 
were duplicative and have been 
consolidated. The change of "site" to 
"geologic repository operations area" la 
appropriate because the concem being 
addressed is accident conditions at the 
HLW facility that could result in 
specified doses at the boundary. 
Similarly, "any relevant time period" 
has been deleted since this provision 
deals with the prev:ention or mitigation 
of accidents associated with waste 
storage and handling activities. Also,· 
since it is accident conditions that are of 
concern, the provisions of the proposed 
rule dealing with operations, 
maintenance and testing were 
inappropriate and have been deleted. 
(The effects of natural phenomena and 
environmental conditions on waste 
isolation are addressed in § 60.122.) 

(2) Protection against dynamic effects 
of equipment failure and similar events. 
[Section 60.130(b)(3)] 

, Editorial change, characterizing 
missile impacts es dynamic effects. 

(3) Protection against fires and 
explosives. [Section 60.130(b)(4)) 

The design criterion pertaining to 
continued operation during and after 
fires has been limited to such events as 
are "credible." This responds to 
comments that suggested that the 
proposed language could be interpreted 
to require protection ag&inst any fire or 
explosion that might be physically 
possible. 

Because Subpart E is concerned with 
siting arid design criteria, the 
Commission has not adopted a 
suggestion to incorporate, at this point, a 
requirement that explosives be excluded 
froin areas containing radioactive 
materials. However, such a provision 
could be one of the license · 

specifications found to be appropriate 
under § 60.43. 

(4j Emergency capability [Sccti,,n 
60.130(b}(5)) 

Provision has been made to require 
control of effluents during emergency 
conditions, see § § 60.131(a). Otherwise 
unchanged. 

(5} Utility services. (Section 60.t30(b)J 
Paragraph (i) has been clarified by 

inserting an explicit reference to 
systems "important to safety." Since the 
definition of "important to safety" refers 
to "accidents," the term "emergency. 
conditions" has been changed to 
"accident conditions." 

Proposed paragraph (iii) has been 
deleted because it was redundant with · 
the general provision for inspection, 
testing, and maintenance. 

Proposed paragraph (iv] [now (iii]] baa 
been abbreviated. As proposed, it could 
have been interpreted as requiring 
systems, even if redundant. to be 
functional at all ti.'Iles. The intent was to 
assure that timely emergency power can 
be provided to structures, systems, and. 
components important to safety. The 
provision has been modified 
accordingly. There is no need to stale 
that emergency power be sufficient to. 
allow safe conditions to be maintained. 
since this is implicit in the remainder of 
the text. 

(6) Inspection, testing, and 
maintenance. [Section 60.130{b)(7JJ 

No change from proposed rule. 
(7) Criticality control. [Section 

60.130(b )(A}] 
No change from proposed·rule. 
(a) Instrumentation and control 

systems. [Section 60.130(b)(9J) 
The adjective "engineered" has be.en 

deleted, in reference to systems . 
important to safety, so as to retain 
uniform terminology throughout the rule. 

The provision for design "with 
sufficient redundancy· to ensure that 
adequate margins of safety are 
maintained." which was criticized as 
being vague, has been deleted. The 
objective was to ensure that the design 
incorporate needed instrumentation and 
this has been accomplished more cle.arly 
by the amended language. .· 

(9) Compliance with mining 
regulations. [Section 60.130(b)(10)1 

No change from proposed rule. It 
should be noted that this provision is .· 
not intended to assert NRC authority 
over mining safety practices generally: 
but to the extent that the safety of 
workers is necessary for systems 
important to safety to perform their 
intended functions, the relevant design 
features are of legitimate concern to 
NRC. 
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(10) Shaft conveyances used in 
radioactive waste h,mdling. (Section 
60.133(cl] 

The specific criteria applicable to 
hoists important to safety have 
remained unchanged: The general 
requirement that shaft conveyances 
used to transport radioactive materials 
be designed to satisfy the requirements 
for systems, structures, and components 
important lo safety has been deleted 
because it was unduly broad; to the 
extent that the shaft conveyances are in 
fact important to safety, the applicable 
design requirements will still apply. 

Section 60.132 Additional design 
criteria for surface facilities in the 
geologic repository operations area. 
/Section 60.131} 

(a) Facilities for receipt and retrieval 
. of waste. (Section 60.13t(al] 

This paragraph has been shortened by 
deleting redundant and unnecessary 
detail. The requirement for safe handling 
and storage Implies provision for 
inspection, repair, and decontamination 
as appropriate. Similarly, it is not 
_necessary to state that surface storage 

: capacity need not be provided for all 
.. emplaced waste; there must be sufficient 

.. capacity, however, to allow safe 
.. handling and storage. 

· (b) Surface facility ventilation. 
[Section 60.13t(b)) 

The only change is the reference to 
I 60.ttt(a) by paragraph. This is not a 
substantive amendment, as this is the 
only part of the perfonnance objectives 
relevant to ventilation. 

· (c) Radiation control and monitoring. 
[Section 60.13t(c)J 

The reference to emergency 
ope,;ations is omitted because that 
subject Is covered by § 60.13t(b](4]. 
Editorial changes have been made here 
for the same reasons as were discussed 
in connection with that paragraph. 

(d) Waste treatment. [Section 
60.131(d]J . 

No change from proposed rule. 
(e) Consideration of decommissioning. 

[Section 60,131(e]J 
See Decommissioning, above. The 

term "decommissioning" has been 
retained in this context because surface 
facilities may continue to be used even 
after permanent closure. The 
requirement has been made more 
precise by specifying that the same 
standards apply here as to other 
activities licensed by NRC. 

§ 60.133 Additional design criteria for 
the underground/ acility. {Section 
60.132/ 

(a) General criteria for the 
underground facility. [Section 60.132(al) 

Proposed paragraphs (al(t) .and (al(2) 
have been deleted because they were 
redundant. 

The requirement that design features 
"enhance [containment and isolation of 
radionuclides] to the extent practicable 
at the site" has been changed to provide 
that the design shall "contribute" to 
such containment and isolation. As 
proposed, this provision could have 
been construed as imposing 
requirements substantially in excess of 
those needed to satisfy the performance 
objectives. This was not the intention. 
See also the discussion of ALA.RA, 
above. 

The requirement to design the · 
underground facility against the effects 
of disruptive events has been modified 
to apply to events occurring during the 
period of operations and to exclude 
water and gas intrusions to eliminate . 
redundancy with other provisons of the 
rule. The requirement is also limited to 
consideration of credible disruptive 
events. 

(b) Flexibility of qesign. [Section 
60.132(b)J 

The only change, in puncutation, is 
editorial. 

(c) Retrieval of waste. [Section 
60.132(d)] 

Proposed paragraph (d)(2) has been 
deleted because It was redundant with 
proposed paragraph (d)(t) and was read 
to prohibit backfilling. 

Proposed paragraph (d)(3) has been 
deleted because it is subsumed in the 
remaining text of the paragraph. · 

(d) Control of water and gas. [Section 
60.132(g)J 

Because of confusion about the 
· meaning of the term "service water," the 
design requirement has been rephrased 
so as to refer more generally to "water 
or gas intrusion." 

Additional proposed requirements 
have been deleted in response to · 
comments regarding the level of detail in 
the rule. (See level of Detail. above.) 
While each of the items that had been 
addressed will in all probablility be 
needed. the remaining general design 
criterion for control of water and gaa is 
adequate to ensure that each of the 
features will be incorporated in the 
design where necessary. 

(e) Underground openings. [Section 
60.t:'2(e)] 

This paragraph has been rewritten in 
functional terms so as to require design 
so that operations in the underground 
facility "can be carried out safely and· 
the retrievability option maintained." 

The requirement that the design 
reduce the potential for deleterious rock 
movement or fracturing of rock has been
retained. The identification of · 
considerations that must be taken into 

account has been deleted as being more 
appropriate for treatment in regulatory 
guides. The Commission. anticipates, 
however, that each of the factors that 
had been listed would in fact have been 
included in complying w~th this 
paragraph. 

(f) Rock excavation. [Section 60,132(111 
The proposed rule required design to 

"limit damage to and fracturing of rock." 
The extent to which damage ·should be 
"limited" was not stated·. Moreover, for 
some geologic media and sites, the 
requirement could be interpreted to 
prescribe particular excavation 
methods,' which was not the intent. The 
paragraph has been rephrased to 
indicate that the design must reduce the 
potential for creating a preferential 
pathway to the accessible environment. 

(g) Underground facility ventilation.' 
[Section il(>.132(hl] ·: 

The tenn "subsurface facility" has . 
been eliminated, conforming to the 
caption of the section. Paragraph (g)(t) 
now refers to control within and· from 
the "underground facility.;' 

Proposed paragraph (h)(2), which 
would have required design to permit 
continuous occupany of all excavated 
areas through pennanen:t closure, was 
excessively restrictive. Ventilation wil_l 
need to be maintained, however, where 
normal operations are being carri_ed o.ut. 
so as to satisfy paragraph (gl(t) .. 

Proposed paragraph (h)(3) was 
deleted. It is adequately covered by · 
paragraph (g)(l). 

Al in some ,other contexts, reference 
is now made to "accident conditions" 
instead of "emergency conditions" (see 
discussion of§ 60.131(b)(5) above). The 
requirement for design to assure . 
continued function is retained, but the 
means for accomplishing this is left to .. 
the designer. Redundant equipment and 
fail-safe control systems would continue 
to be employed where necessary and 
appropriate. 

(h) Engineered barriers. (Section 
60.132(i)J 

The proposed rule, in paragraph (i], 
would have specified se\'eral design . 
requirements for the engineered 
barriers, including backfill and barriers 
at shafts. While.the' Commission 
continues to expect that such feautures 
will ordinarily be incorporated into the· 
design, It has. concluded that its earlier . 
approach would have been unduly 
restrictive. The Commission has 
therefore left only t~e general fun~tional 
statement that the engineered barriers 
shall be designed to assist the geologic 
setting in meeting long-term 
performance objectives. 

(I) Thermal loads. [Section 60.132(k]J 
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This provision retains the substance 
or proposed paragraph (k)(l). The 
reference to the "al,ility of the natunll or 
engineered barriers to retard 
radionuclide migration" is deleted 
because ii is already covered by 
requiring that the performance 
objectives be met. . · · 

Proposed (k)(2), identifying factors to 
be taken Into account in the design of 
waste loading and waste spacings, has 
been .omitted as containing excessive. 
detail. 

Other omitted provisions. [Se~tions 
60.132(()), 60.132(jJJ · 

Proposed I 60.132(c), dealing with the 
modular concept, wa!J excessively 
restrictive. The Commission recognizes 
that to some degree the concurrent 
conduct of excavation with waste 
emplacement could "ln:ipair" waste 
emplacement or retrieval operat.ions. 
Concurrent excavation and waste· 
emplacement would be acceptable, 
provided that all other applicable 
requirements are satisfied. The · 
provision for insulation of individual 
modules is not necessary, since 
paragraph (a)(3) requires that the design 
limit the effects of disruptive events and 

. paragraph (g)(2) prov!des that the design 
assure continued function of ventilation 
· systems under accident conditions. · 
Section 60.131(a), including the design 

·· requirement to control the dispersal of 
radioactive contamination, is also 
relevant. 

Proposed§ 60.132(j) would have 
specified fail-safe designs in systems for 
handling, transporting, and emplacing 
wastes. This too was excessively 

''restrictive. What protective measures 
are needed will be determined in the 
light.of a range of factors, including the 
probability and consequences of 
mishaps and the costs of alternativ& 
means for dealing with them. Similarly, 
the final rule does not require that 
handling systems "minimize the 
potential for opera tor error:" 
specifications for such systems will 
depend upon an evaluation of the 
particular risks involved. Where 
protective measures are neecled, 
particularly insofar as they relate to 
radiological consequences; the 
remaining des,ign requirements suffice. 
Section 60.134 Construction · 
specifications for surface and subsurface 
facilities. 

The proposed rule contained a section 
on construction specifications that was 
not appropriate, since (under 
I 60.31(a)(2)), the scope of Subpart E 
was limited to site and design criteria. 

Although the section has therefore 
been deleted, this does not mean that 
construction procedures are 1_1ot of vital 

significance. As stated in 
§ 60.31(al(l)(iv), the Commission will 
consider whether DOE has adequately 
described construction procedures 
which may affect the capability of the 
geologic repository to serve its intended 
function. Appropriate provisions will be 
included in a construction authorization, 
as provided in I 60.32. 

Proposed § 60,134(c), dealing with 
construction records, has been. retained, 
with minor modifications. It now 
appears as I 60.72, and is discussed in· 
the analysis of that section. 

Section 60.134 Design of seals/or 
shafts and boreholes. f § 60.133/. 

The proposed rule contained a . 
number of pr.ovisions which comrnenters 
criticized as being unachievable, or at 
least incapable of being demonstrated. 
Specifically, there was objection to the 
requirements that shaft and seal design 
not create preferential pathways and 
that sealed shafts and boreholes inhibit 
radionuclide transport to, at the least. 
the same degree as the undisturbed 
rock. The Commission acknowledges 
that in soine cases a pathway may be 
created that may be preferential in 
relation to the undisturbed rock. 
Whether or not this is acceptable will 
depend upon the characteristics of the 
rock in question, the quality of the seal 
under projected conditions, the age, 
nature, and location of the waste, and 
the design of the underground facility. 
The important thing is that the seals not 
become pathways that compromise the 
geologic repository's ability to meet the 
performance objectives for the period 
relating to isolation of the waste. This 
concept now appears as I 60.134(a). 

Additionally, although the 
Commission's general approach has 
been to avoid AI.ARA-type conceptll, it 
has In this instance specified that 
materials and placement methods for 

· seals be selected to reduce to the extent . 
practicable, the potential for creating a 
preferential pathway or the migration of 
radionuclides through existing 
pathways. This approach is based upon 
a concern that significant deficiencies in 
seal design could largely, or entirely, 
eliminate the contribution to waste 
isolation which is to be provided by the 
geologic setting. By insisting that seal 
design reduce preferential pathways to 
the extent practicable, the Commission 
ensures that the design will facilitate its 
arriving at licensing decisions. 

Proposed § 60.133(b)(1) provided that 
shafts and boreholes be sealed as soon 
as possible after they have served their 
operational purpose. As in the other 
portions of the section, the objective 
was to address the question of long-term 
isolation. Early sealing can prevent 

deformations that might otherwise 
develop prior to permanent closure; such 
events could make it more difficult or 

· impractical to achieve maximum 
integrity of the permanent seals when 
they are put into place. To the extent. 
that this is an important concern, ii too 
is covered under the text of the final 
§ 60.134. 

Design Criteria for the Waste Package 

Section ·60.135 .· Criteria for the V.:aste 
package and its components. 

A gP.ologic repository operations area, 
by definition, is a facility that may be . 
used for the disposal of high-level 
radioactive waste. The rule must 
therefore address matters related to 
HLW, including as appropriate 
requirements as to HLW waste form and 
waste package. Whether or not other .. 
radioactive materials are emplaced in 
the facility is speculative, and even if 
this should occur, the quantities, specific 
activity, half-lives and other relevant 
factors may be so variable as to make it 
impossible at this time to establish 
reasonable rules. The final rule 
accordingly expressly limits the . 
applicability of the requirements of this 
section to high-level radioactive waste. 
Nonradioactive wastes are not 
addressed at all. TI1e Commission defers 
for later consideration, should the 
occasion arise, an examination of the 
legal and technical·questions that would 
be presented if the disposal of 
nonradioactive wastes in a geologic 
repository operations area were to be 
proposed. 

Section 60.135(0) High-level waste 
package design in general. 

This paragraph has been revised 
editorially. It is now limited to HLW 
packages, but is otherwise unchanged In, 
substance from the proposed rule. 

Section 60.135/hj Specific criteria/or 
HlW paqkage'design. {§ 60.135/c}l 

Two paragraphs relate to contents of 
the waste package-one dealing with 
explosive, pyrophoric, and chemically 
reactive materials and a·second dealins 
with free liquids. Editorial changes have 
been made ao as to provide parallel 
languagf!,. Insofar as the period of 
operations ia concerned, this is done by 
adopting the proposed language that has 
applied to free liquids. Insofar as waste 
isolation is concerned, both paragraphs 
are related to the relevant performance 
objective, adapting for this purpose the 
proposed .provisions on explosive, · 
pyrophoric. and chemically reactive 
materials. 

Also, as revised, the provision 
pertaining to explosive, pyrophoric, and 
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ch1imically reactive materials avoids the 
possible interpretation that insignificant 
quantities of such materials may not be 
incorporated in waste packages. 

· Other changes are merely editorial. 

Section60.135{c) Waste.form criteria 
for HL W. /§ 60.135/b)j. 

l'he portion of this paragraph that 
deals with combustibleit has been 
modified so as to specify that 8 fire 
involving waste packages containing· 
combustibles will not affect the integrity 
of o~her waste packages, adversely 
affect any structures, systems or 
components important to safety, or 
compromise the ability· of the 
underground facility to contribute to 
waste isolation. This parallels the 

. ~orresponding changes in the waste 
package design criteria. 

. The reference to. structures, systems, 
or c;omponents is modified by the 
defined term "important to safety" 
rather than the undefined adjective 

. "safety-related." 

Section 60.135(d) Design criteria for 
_other radioactive wastes. 

·. This paragraph is new. Its purpose is 
·described in the introductory analysis 

. · for this section. 

· Performance Confirmation 
Requirements . 

Section 60.137 General requirements 
for performance confirmation. 

. Unchanged from proposed rule. 

S~bpart F-Performance Conrirmation 
Program 

Section 60.140 General requirements 

The proposed rule would have 
specified that the performance -
confirmation program "ascertain" 
certain data. While achievement of that 
goal would be desirable; It is more 
accurate to state that the program is to 
"provide data which indicates, where 
practicable," whether conditions are 
within assumed limits and systems are 
functioning as intended.· 

The proposed requirement that the 
confmnation program be implemented 
10 as not to "adversely affect" the 
natural and engineered barriers, 
§ 60.140(dl(l), also needed to be 
qualified, The Commission's intention 
was·not to prohibit useful tests that 
would have trivial impacts upon the 
repository's performance: instead, it 
·wishes to assure that significant 
potentially adverse effects are taken 
into account in designing the 
performance confirmation program. The 
paragraph has been modified · 
accordingly. 

See also the amendmtml to § 60.74. 
which provides for the conduct of the 
performance confirmation program .. 

Section 60.141 Confirmation of 
geo'technica/ an,d design parameters. 

Unchanged from proposed rule. 

Ssection 60.142 Design testing. 

Unchanged from proposed rule. 

Section 60.143 Monitoring and testing 
woste packages. · 

The ambiguous term "repo&itory" has 
been replaced by the defined terms 
"geologic repository operations area" or 
"underground facility," as appropriate. 
Other changes are editorial in nature. 

Subpart G-Quality Assurance 

Section 60.150 Scope. 

This section has been revised to 
correspond to the counterpart provision 
of 10 CFR Part 50, Appendix B. Where 
the same term (here, "quality 
assurance") is employed in related 
contexts, it is generally desirable to use 
a common definition. For this reason, 
the Commission has declined to 
substitute "reasonable assurance" for 
"adequate confidence" as the measure 
of satisfactory performance. 

Section 60.151 Applicability 

The final rule dermes "important to 
safety!' in a manner related to the period 
of operations. Because quality assurance 
requirements must be applied with a 
view to long-term performance. Subpart 
G is also made applicable to those 
elements of the geologic repository that 
must function in a prescribed manner so 
as to satisfy the performance objectives 
for the period after permanent closure. 
The proposed rule's reference to "events 
that could cause an undue risk to the 
health and safety of the public" has 

· been deleted because of the inclusion of 
the more definite standards that are 
referred to in the revised first sentence 
of the section. . 

Further, the Commission has adopted 
a suggestion to revise the list of 
activities to which Subpart G pertains-so 
as lo correspond more closely with the 
structure of the rule. . 
Sec/ion 60.152 lmplementatioii. 

Unchanged from proposed rule. 

/Section 60.153 Quality assurance for 
performance confirmation.] 

This eection of the proposed rule has 
been deleted because performance 
confirmation is now made subject, by 
§ 60.151(b), to explicit requirement for 
the conduct of performance 
confirmation. 

Subpart H-Training and Certification of 
Personnel 

- Provisions for training· and· . 
Certification of Personnel are unchanged 
in substance from the propos~d rule. 
The rule has been clarified by replacing 
the undefined term "operations 
important to safety" with the phrase 
"operations of systems and components 
important to safety.''. Other changes are 
merely editorial. 

Subpart I-Emergency Planning Criteria 

Section 60.31(a) provides that one of 
the considerations bearing upon the 
issuance 'of a construction authorization 
is whether DOE's emergency plan 

· complies with the criteria contained in 
Subpart I. The proposed technical 
criteria were silent with respect lo 
Subpart I, and the contents of that 
subpart here continue to be reserved. 

Environmental Impact 

Pursuant to Section 121(c) of the 
Nuclear Waste Policy Act of 1982. the 
promulgation of these criteria shall not 
require the preparation of an · 
environmental impact statement under 
Section 102(2J(CJ of the National · 
Environmental Policy Act of 1969 or any 
environmental review under 
subpargraph (El or (Fl of Section 102{2) 
of such Act. 

Paperwork Reduction Act 

This rule contains no new or amended 
recordkeeping, reporting, or application 
requirement, or any other type of 
informa lion· collection requirement, 
subject to the Paperwork ~eduction ~ct 
(Pub. L. 96-511). 

Regulatory Flexibility Act Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S,C. 605(b), 
the Commission certifies that this rule, if 
adopted, will not have a significant 
economic impact upon a substantial 
number of small entities. The only en~ity 
subject to regulation under this rule is 
the U.S. Department of Energy. 

List of Subjects in 10 CFR Part 60 

· High-level waste. Nuclear power 
plants and reactors, Nuclear materials, 
Penalty, Reporting requirements. Waste 
treatment and disposal. 

Issuance 

For the reasons set out" in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, ail amended, 
the Energy ReorgarJzation Act of 1974, 
as amended, the Nuclear Waste Policy 
Act of 1982, and 5 U.S.C. 553, the 
Nuclear Regulatory Commission is 
adopting the following amendments to 
10 CFR Part 60. 
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10 CFR Part 80 

Dlapoul of Hlg~vet Radioactive 
WaatH In Geologlc Repoattorln 

AGINCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

8UIIIIAIIY: The Nuclear Regulatory 
Commi11ion (NRC) i1 amending its 
regulations for the disposal of high-level 
radioactive wastes in geologic 
repositories. These amendmentl will 
ensure that the rule containa specific 
criteria for the disposal of high-level 
radioactive wa1te1 within the 
unsaturated zone. Thi• action is 
necessary to assure that NRC 
regulationa address con1ideration1 
relevant to all geologic repositories. 
whether sited in the saturated °" 
unsaturated zone. 
ll'FICTIYI DATI: July 22, 1985. 
FOIi l'URTHIII INFOIIIIATION CONTACT: 

. Or. Frank A. CostanzL Office of Nuclear 
Regulatory Research, U.S. Nuclear 

. Regulatory Commi1sion. Washington, 
. DC 20555, telephone (301) 427-4382. 

SUPl'I.IMINTAJIY INFORMATION: 

Background 

On February 25, 1981, the Nuclear 
Regulatory Commission (NRC) 

· · promulgated a rule that established 
. procedures for licensing the disposal of 

high-level TBdioactive wastes (HL W) in 
· geologic repositories (48 FR 13971). NRC 
promulgated technical criteria to be 
used in the evaluation of license 
applicatiohs under those procedures on 
June 21. 1983 (48 FR 28194). Although 
these technical criteria are generally 
appropriate to disposal in both the 
saturated and unsaturated 
hydrogeologic zones. some further 
distinctions need to be made for 
disposal in the unsaturated zone. 
Consequently, the Commission 
expreased its intent to issue specific 
technical criteria for the unsaturated 
zone after promulgating the final 
technical criteria so as to afford further 
opportunity for public comment on this 
issue. Proposed amendments to these 
technical criteria lei include HLW 
disposal within either the saturated or 
unsaturated zone were published for 
comment on February 18. ~984. These 
proposed amendments contained 
provisions for new definitions and 
favorable and potentially adverse siting 
criteria. In addition lo the proposed 
amendments. the Commission 
specifically requested public input on 

two questions related to groundwater 
travel time calculations within the 
unsaturated zone. In conjunction with 
the proposed amendmenla, the 
Commission published for public 
comment draft NUREG-1048 1 which 
contained a discuHion of the principal 
technical iaauea considered by the 
Commi111ion during the development of 
the proposed amendmenta. 

Summary of Commentl and Changes 

A total of fourteen groups and · 
individual• commented on the proposed 
amendments and draft NURE(r.1046. 
There wa1 general acceptance of the 
Commission's view that disposal of 
HLW within the unsaturated zone le a 
viable ~ltemative to disposal within the 
saturated zone. The commentera · 
addressed the CommiHion's specific 
questions on groundwater·travel time 
within the unsaturated zone and 
provided additional comments 
suggesting word changes to improve the 
technical accuracy end clarity of the 
proposed amendments. The principal 
commentl!I received on the queetiona and 
proposed amendments, and the 
Commission's corresponding responses, 
are diacussed below. Changes and 
clarifications made In the rule 811 a 
result of the Commission's conaideration 
of these comments are also explained in 
this aection. Copies of the individual 
comment letter, and a detailed analysi1 
of these letters by the NRC staff are 
available in the NRC Public Document 
Room. 1717 H Street NW., Washington. 
DC 20555. 

(a) Groundwater Travt1/ Time 
Calculations 

Technical criteria governing the post
emplacement performance of the 
parliculu barriers of the and geologic 
repository system (i.e. engineered 
barriers and geologic setting) are set 
forth at t 80.113 (48 FR 28224: June 21, 
1983). The poet-clo11ure performance 
criterion for the geologic setting set forth 
at § 60.113(a)(2) requires that the 
geologic repository be located ao that 
pre-wBl!lte-emplacement groundwater 
travel time along the fasteit path of 
likely radionuclide travel from the 
disturbed zone to the accessible 

1 Draft NUREG-104&-Dispoea/ of High-uv«J 
Radioactive Wastes in thtt Unsaturated Zone: 
Technical Con•idttratiom ia cuneatly beiag reviaed 
to renect changH made in lb• am~ndment1 to 10 
CFR Par1 l!O related 10 HLW di1poHI within lhe 
lffl11ttureted zone. When thi1 rewi1ion 11 completed, 
a cop:v or NUREC-1048 will be placed in the 
Commi11ion'1 Public Document Room. Upoa 
publication. copiee or NUREC-1046 mar be 
purchaaed by callil18 (301) 4112,-4153() or by wrilinlJ to 
lhe Publication Servic.n Sectioa. Division of 
Technical lnfonnetlon and Document Control. U.S. 
Nuclear Replatory Commlnion. Washington. DC 
20555, or purcha1ad from the Natlonel Technical 
lnfonnation Service. Department or Commerce. SZIS 
Por1 Royal Road. Sprinsfleld. VA 221111. 

environment be at least 1.000 yeal'I or 
such other travel time as may be 
approved or specified by the 
Commission. Although no change waa 
made explicitly to the provision• of 
I 80,113(a)(2) in the propoaed 
amendments for the unsaturated zone, 
the proposed definition of the term 
"groundwater" set forth at I 80,2 would 
clearly make the scope of I} 80.113(a)(~) 
applicable to geologic repositories 
within either the saturated or 
unsaturated zone. Similarly, the 
proposed amendment to the Siting 
Criteria (I 80,122(b)(7)) would have the 
effect of making pre-waste-emplacement 
groundwater travel time along the 
fastest path of likely radionuclide travel 
from the disturbed zone to the 
accessible environment which 
aubstantially exceeds 1,000 years a 
favorable condition for HLW disposal 
within either hydrogeologic zone. . 

In the statement of considerations 
which ac;companied the propot1ed 
amendments. the CommiBBion discussed 
possible limitations of the pre-waste
emplacement groundwater travel time 
performance objective of I 80,113 when 
applied to the umaturated zone. 
However, the Commission 1tated that if 
DOE could demonstrate with reasonable 
assurance that travel time for 
groundwater movement through the 
un1&turated zone can be quantified, then 
DOE should be allowed to Include such 
travel time when demonatrating 
compliance with I 80,113{a)(2). The 
CommiHion alao acknowledged that it 
may be more appropriate to specify 
another parameter upon which 
performance may be evaluated for • 
geologic setting in the unsaturated zone,. 
or to uae the approach set forth in 
I 60,113{b) which provides the 
Commilsion with the flexibility to 
specify variations in perfonnance 
objectivea on a caae-by-caae basia. a1 
long 1111 the overall system performance 
objective is satisfied. Further, the 
Commission observed that calculation, 
of pre-waste-emplacement groundwater 
travel time along the fastest path of 
likely radionuclide travel through the 
unsaturated zone could involve 
con1iderable uncertainty, and thu1 
requested public comment on questions 
related to the applicability of the 
exi11ti:ig 10 CFR Part 80 performance 
objective for the geologic melting to 11ite1 
located in unsaturated geologic media. 
In response to this solicitation of public 
comment. seven of the fourteen 
commenters specifically eddreliaed the 
questions on groundwater travel time 
calculations. These questions and the 
views expressed by the 1even 
commenter& ere reviewed below. 

The notice of proposed rulemaking 
first requested comment on how 
groundwater travel time in the 
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unsaturated zone could be determined 
with reasonable assurance. Comments 
received in re11ponse to thi1 queation 
were divided nearly equally into two 
categories. The first group of · 
commenters argued that presently it 
would be difficult to calculate 
groundwater travel time in the 
unaaturated zone with reaaonable 
as11urance because of the lack of· 
generally acceptable methodology and 
the limited scope of research efforts 
currently devoted to this question. A 
1econd group of commenters, comprised 
predominantly of representatives of 
other Federal agencies, endorsed the 
opinion that groundwater travel time 
could be determined with reaaonable 
a11urance. One of these commenters 
indicated that groundwater .travel time 
calculation11 could be made by 
meaaunns the amount of natural tritium 
in the groundwater eamples from a 
vertical profile in un1lturated geologic 
formations. Two other commenters 
1tated that groundwater travel time 
could be derived from groundwater flux 

... u1ing measurement, of ambient water 
content, degree of saturation, matric 
pot.ential and hydraulic conductivity to 
determine· moisture-characteristic 
curve,· relating these parameters to one 
another. These curves can be developed 
10 as to predict constitutive 
relationships over a wide range of 
conditions. From these relationships and 
flux determinations these commenters 
al'8Ued that groundwater velocities and 
1ubl!equently groundwater travel times 
could then be estimated. One of these 
two commenters further stated that 
reasonable aasurance may be gained in 
estimating groundwater travel time 
using results of laboratory testing, etate
of-the-art direct determinations in the 
field or lalioratory, and bounding 
eatimatea developed by indirect 
methods, while both commenters 
indicated that reasonable assurance 
may also be gained by Incorporating 
uncertainty analyaes into predictive 
models. 

The Commission recognizes that prior 
to the commencement of HLW disposal 
1tudies most groundwater investigations 
in unsaturated geologic media were 
generally limited in scope to issues 
related to near-surface.highly porous 
aoils and unconsolidated rock types. 
Efforts to predict groundwater 
movement through potentially suitable 
·seologic repository sites within the 
unsaturated zone often entail the 
application of hydrogeologic theories. 
models and methodologies governing 
near-1urface, porous media to much 
deeper hydrogeologic environments and 
different rock propertie1 than they 
originally were designed for .. The 
Commission realizes that given the 
current state of groundwater 

investigations there may be difficulties 
asaociated with groundwater travel time 
calculation1 in both the Hlurated and 
unsaturated zones, as one commenter 
observed. However, the Commission 
concludes that groundwater travel time 
calculations can be determined in the 
unsaturated zone, though not 
necessarily with great precision, 
provided that the proper level of site 
characterization analysis is conducted. 
Followin,i a detailed study of the · 
comments received on this question, the 
CommiHion believes It is feasible for 
DOE to demonstrate compliance with 
the groundwater travel time provision. 
u1ing existing field and laboratory 
experiments. Further, ea several , 
commenters indicated, a aubatantial 
effort i1 currently underway to develop 
new methodologies and to improve 
existing techniques for measuring the 
hydrogeologic parameters and flow 
properties that will provide the 
necessary imput to groundwater travel 
time calculations. For example, it was 
noted that in-situ monitoring techniques. 
including tracer test,, are undergoing 
development end may broaden the 
range of rock types and conditions for 
which it i1 feaaible to e1timate 
groundwater velocity and, hence, 
groundwater travel time. 

The second part of the first question 
on which the Commission sought 
comment centered on whether or not the 
existing groundwater travel time 
performance objective in I 60.113(a)(2J 
should be limited to groundwater . 
movement within the saturated zone. 
The general consensus among 
commenters on this iHue was that there 
is no reason to 1trictly limit the 
groundwater travel time performance 
objective lo water movement in the 
saturated zone. Following a review of 
the discussions presented in these 
comment, the Commisaion hes 
determined that the groundwater travel 
time provision (I B0.113(a)(2)) can be 
applied to a geologic aetting located in 
either the saturated or unsaturated zone. 
The CommiHion could discern no 
obviou1 advantage for developing a 
parallel provision for the unsaturated 
zone as one commenter suggested. With 
respect to another commenter's concern 
that if the Commission decided to retain 
the groundwater travel time provision, 
travel time along any segment of the 
flow path, including the unsaturated 
zone, should be creditable, provided 
that reasonable aasurance has been 
demonstrated. the Commission haa 
concluded further that the definition of. 
the term "groundwater" aet forth at 
I 60.2 will allow travel time along 
1ubsurfece flowpaths to be considered 
regardless of the hydrogeologic regime 
through which the water i1 moving. As 
defined in I 60.2, "groundwater" means 

all water which occurs below the land 
surface. The Commission belie1,·es that' 
the concerns of one commenter that it 
would be inappropriate to limit . 
groundwater travel lime to the saturated 
zone because such an action would not 
accurately indicate the actual 
radionuclide transport time from the 
original location of the waste to the 
accessible environment will also be 
largely accommodated by the.definition ... 
of the term "groundwater" in I eo.2. 
With respect to (he view expresaed that 
the approach set forth in I B0.113(bJ may 
be particularly appropriate In the case 
of HI.W disposal in the unsaturated. 
zone, it should be noted that in those . 
instancea when groundwater travel lime 
calculations caMot be demonstrated· · 
with reasonable aasurance, the · 
Commission may prefer to specify or , 
approve alternative performance 
objectives pursuant to f 60.113(b). 

In its second question related to 
groundwater travel time the Commission · 
,ought public comment on whether 
groundwater .travel time represented an . , 
appropriate measure of performance for 
a site within the unsaturated zone; or · 
whether an alternative performance 
objective for the geologic settfog would 
be more appropriate. The views 
exprened by the commenters were 
nearly equally divided on this issue. 
Some of the commentera aHerted that, 
although not ideal, the groundwater ' . 
travel time provision may, under certain 
circumstances. represent an appropriate 
measure of performance for a geologic · 
setting in the unsaturated zone. Other 
commenters argued that groundwater 
travel time was not an appropriate 
performance objective for HLW disposal 
within the unsaturated zone arid , 
suggested several alternative 
performance objectives, 81!1 discuHed 
below. 

With respect to alternative 
performance requirements, one 
commenter considered it unacceptable 
to establish an alternative performance 
measure for unsaturated geologic media 
while using a different measure for a 
aaturated salt site. The Commission 
anticipates that the deci1ion to apply the · 
groundwater travel .time provision to all 
geologic settings regardless of the 
hydrogeologic zone in which the site is 
located 1hould alleviate this 
commenter's concern. Another 
commenter stated that although 
groundwater travel time substantially 
exceeding 1,000 years is a favorable 
condition. it Is not appropriate 81!1 a 
totally definitive performance objective · 
for disposal in either the saturated or 
unsaturated zone. However. in view of 
I B0.113(b). the groundwater travel time 
performance objective is not such a 
"totally definitive" objective. The same 
commenter considered release criteria' 
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81 the absolute measure of total 
performance and further argued that 
realistic estimates of release criteria for 
the unsaturated zone might not be 
possible until observations are actually 
made in shafts and drifts. In response, 
the Commission would note that the site 
characterization program would include 
such observations. One commenter 
indicated that if NRC choae to retain the 
IJ'C)undwater travel time perfonnance 
objective that thia proviaion should only 
be applied if the travel time calculations 
include combined travel times in the 
unsaturated and aaturated zones 10 aa 
to better approximate radionuclide 
transport. The Commisaion considers 
the concerns of thja commenter lo be 
accommodated by the definition of the 
tenn "groundwater" adopted in the final 
amendments. 
.. Most commenters who argued against 
the application of the IJ'C)undwater 
travel time perfonnance objective to 
unsaturated geologic media generally 
suggested alternatives based either on 
the hydrogeologic concept of flux or 
upon the case~by-case approach of 
§ 60.113(b). 

As derived from U.S. Geological 
Survey Water Supply Paper-1988 the 
term groundwater "flux" can be defined 
as the rate of discharge of groundwater 
per unit area of porous or fractured 
geologic media meas1,1red at right angles 
to the direction of flow. In comparison. 
the term "groundwater travel time" used 
in 10 CFR Part 60 can be interpreted 81 
the length of lime required for a unit 
volume of groundwater to travel 
between two locations. Alternatives 
suggested by the commenters which 
were baaed upon the concept of flux 
included a maximum groundwater flux 
requirement and a dual "either/or" 
criterion which would allow the 
applicant ~e option of demonstrating 
compliance with either a minimum 
IJ'C)undw:ater travel time requirement or 
a maximum groundwater flux 
requirement. After considering the 
po11ibility of an alternative performance 
objective based upon the maximum 
IJ'OUDdwater flux, the Commisaion baa 
decided to.retain the groundwater travel 
time requirement for geologic settmss 
regardlesa of the hydrogeologic zone in 
which they are located. Thia decision 
waa baaed on the Commi11ion'1 belief 
that the IJ'C)undwater travel time 
requirement represents an independent 
measure of the overall hydrogeologic 
system performance which may 
encompaBll a variety of hydrogeolasic 
parameters including groundwater flux. 
However, the Commission expects that 
groundwater flux will be an important 
factor in the technical evaluation of 
radionuclide releases in the unsaturated 
zone, as well 81 in the aaturated zone. 

The Commission doe1 not con1ider it 

necessary to specify a dual "either/or" 
groundwater criterion suggesled by one 
commenter since under the provisions of 
I eo.i13(b), the Commi11ion already has 
the flexibility to appl'ove or specify 
some other radionuclide release rate, 
designed containment period. or pre
waate-emplacement groundwater travel 
time on a case-by-caae besiL Futher, the 
Commiaaion anticipates that areally 
integrated or averaged groundwater 
flow velocity referred to by this same 
commenter will be addressed in the 
evaluation. of uncertainties su1Toundi11J1 
the groundwater travel time · 
calculations. 

In addition, to a performance criterion 
baaed upon IJ'C)undwater flux, other 
altemative performance criteria were 
discussed by commenters. DOE. in its 
original comment letter on the proposed 
amendmenta expressed general support 
for a performance criterion based upon 
groundwater flux, but in an addendum 
to this letter concluded that it would be 
impractical to define a performance 
objective for the geologic setting based 
on flux through a geologic repository 
located in the unsaturated zone. Instead, 
DOE took the position that an 
alternative performance objective 
developed upon the concept of a 
minimum time for groundwater travel to 
the accesaible environment based on · 
four separate phy1ical events would be 
more appropriate for the unsaturated 
zone. The four physical events 
contained in the suggested DOE 
alternative performance objective are: 
(1) The creation of a drying zone around 
the emplaced wastes, (2) the oubsequent 
return of moisture to the rock 
surrounding the waste canisters. (3) the 
travel time through the unsaturated zone 
and finally. (4) the travel time to the 
acceSBible environment by groundwater 
movement through the saturated zone. 

The manner in which these or 
possibly other events may occur within 
the geologic repository system will 
depend upon the interactions of a 
number of aite- and design-specific 
parameters such as the 
thermomechanical and hydrogeologic 
propertiea of the host rock, thermal 
loading of the underground facility and 
WB1te package design. However, a1 
noted at 43 FR 28203, the Commi1sion 
believes that it la important to consider 
both natural and engineered barriers 
individually anci has structured the 
technical criteria of 10 CFR Part 60 in a 
way that requires that the natural and 
engineered barriers each make a 
definite conuibution to the overall 
system performance objective for the 
geologic repository. To that end the 
CommiHion considers it important to 
maintain a atandard of performance for 
the seologic selling that is a measure of 
the quality of the natural barriers and is 

independent of any interaction between 
these natural barriers and the 
engineered barriers. 

The existing pre-wa1t~mplacement 
groundwater travel time provision ·· 
(I 60.113(a}(2)) i111uch a performance 
standard since it is characteristic of the 
area outside of the disturbed zone 
created by underground facility 
construction and wB1te emplacement 
operations. This parameter is not 
dependent upon the effects of waste 
emplacement and is intended to provide 
aeaurance of isolation beyond the first 
1000 years. The Commi1Sion prefers the 
existing groundwater travel time 
provision. which is part of its multiple 
ba1Tier approach. to the alternative 
performance objective suggested by 
DOE since the latter does not offer a 
measure of performance for the geologic 
setting that can be evaluated 
independently of design and engineering 
factors. Further, the physical parameters 
needed to evaluate pre-waste
emplacement conditions of the geologic 
setting can be accurately measured with 
direct and indirect field methodology. 

The DOE suggestion would 
necessitate that estimates of long-term 
performance of the geologic setting 
under post-waste-emplacement 
conditions be used in the Commission's 
deliberations on whether the 
groundwater travel time performance · 
objective is met. The uncertainties 
aSBociated with such estimates can be 
.affected by a number of factors, 
including the age and nature of the · 
waste and the design of the underground 
facility. Evaluations of the performance 
of the geologic setting under post-waste
emplacement condition must also take 
into account predictions of future 
changes in the thermomechanical, 
geochemical and hydrogeologic 
properties of the seologic setting through 
time as a result of the creation of a no·n
isothermal environment due to waste 
emplacement. The Commission's view is 
that the present emphasis .on pre-waste• 
emplacement conditions will provide a 
higher degree of confidence in the 
continued isolation capabilities of the 
natural barriers of the geologic setting 
over the longterm. 

The view was also expressed by other 
comn~enters that the development of a 
new alternative perfonnance objective 
to existing § 60.113(a)(2) may not be . 
neceBSary since the Commi11ion'a 
approach set forth at § 60.113(b) might 
be a more appropriate means of 
specifying alternatives to the 
groundwater travel time criterion. The 
Commi11ion notes that it is essentially 
followin11 this approach in its decision to 
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retain the existing provisiona of 
I 60,113(a)(2) and § 60.113(b). 

Following a review of the various 
alternative performance objectives 
1uggested by the commenter&, the 
Commission considers groundwater 
travel time to represent a more 
appropriate parameter upon which the 
performance of the geologic setting can 
be evaluated than any of the 1uggested 
alternatives because a prescribed 
groundwater travel time can be 
generically applied and will provide a 
conservative estimate of a minimum 
radionuclide release time to the 
accessible environment. It should be 
noted, however, that the Commission 
1till retains the option of applying the 
provisions of§ 60.113(b) instead of 
I 60.113(a)(2) to a particular geologic 
setting when such an action is deemed 
appropriate. 

(b) Definition of Groundwater 
Three commenters addressed the 

Commission's proposed definition of the 
term "groundwater" as meaning "all 
water below the Earth's surface". Two 
of these commenters, citing possible 
confusion among the public and 
1cientific community stated that the 
Commiaaion should not define 
-"groundwater" in this manner, but 
rather should limit the use of the term to 
water within the saturated zone. In 
contra1t, one commenter commended 
NRC an thi1 definition, but noted that it 
may not be consistent with the 
defmition of the tenn included in the 
propoaed EPA environmental 
standarde---40 CFR Part 191. In lt!1 
proposed rule EPA dermed 
"groundwater" as "water below the land 
surface in a zone of saturation" (47 FR 
58205, December 29, 1982). While the 
Commission recognizes that limiting the 
use of the tenn "groundwater" to water 
within the saturated zone may currently 
be a more widely accepted practice, the 
Commission also notes that numerous 
memben of the scientific community 
toutinely uae the tenn groundwater in 
the 1ame context aa the Commission 
propo1ed. 

The Commi1sion has carefully 
reviewed the argumenta presented by 
the commenten on thia l111ue and baa 
decided to retain the defmition of 
groundwater with one minor change
the phraae "Earth's surface" has been 
replaced by "land surface". This change 
waa made for the aake of clarity and 
internal co111istency with wording in the 
definition of the term "unsaturated 
aone". The CommiHion'e decision was 
based on the fact that, at present, no 
unique definition of the term 
"groundwater" appears to be 
unive~ally accepted in the technical 

community. Therefore, the Cornmiulon 
has not actually redefmed the term 
"groundwater" a1 one commenter 
11ugge1ted but rather h&11 adopted one of 
the commonly used definition, of the 
term that ia moat conaistent with the 
Commission's intent concerning the 
provision, related to groundwater 
throughout the Part 60 regulation. With 
respect to the differences between the 
definition of the term "sroundwater" 
ado!)ted by the Commission and that 
proposed by EPA. the Commi111ion notes 
that it doea not consider the two 
definitions to be incoll8istent 1ince the 
1cope of the definition adopted in I 60.2 
will encompass water within the zone of 
aaturation as well as water within the 
unsaturated zone. AM noted above, the 
Cemmission con1iders it necessary to 
adopt a broader definition of the term 
"groundwater" in order to maintain 
consistency with previous Commission 
uaage of this term and to effectively 
apply the provi1ions of 10 CFR Part 60 to 
the regulation of HLW disposal within 
UJ118turated as well as a.aturated 
geologic media. Further, 1ince EPA has 
not yet promulgated its final 
environmental standards, the 
Commission cannot anticipate whether 
or how "groundwater" will actually be 
defined in the fmal EPA regulation. 

(c) Definition of the "Unsaturated Zone" 
The Commission's proposed defmition 

wu derived from U.S. Geological 
Survey (USGS) Water Supply Paper 
1988. Two commentera noted tliat the 
phrase "deepest water table" introduced 
confusion into the definition of the tenn 
'.'UD5aturated zone" (I 60.2). The 
CommiHion had i.Jµerred that the phraae 
"deepe1t water table" as u1ed by the 
USGS referred to the regional water 
table and hence adopted this same 
phraseology in the definition of the term 
"unaaturated zone" set forth in the 
propoaed amendments to 10 CFR Part 
60. However, in light of confusion 
expreaaed by commenten which may be 
due partially to the incorrect inference 
by some that the phraae "deepest water 
table" referred to local rather than 
regional water table,, the deflJlition of 
term "unaaturated zone" has been 
modified. To clarify the Commission'• 
original intent, the phrase "deepest 
water table" has been replaced by 
"regional water table" in the final 
amendments. (A conforming change has 
al10 been made to the definition of the 
term "aaturated zone"). Additionally, 
the phrase "water in thi11 zone is under 
leS1 than atmospheric pressure" has 
been rewritten as "fluid presaure in this 
zone is less than atmo11pheric pressure" 
for the 1ake of technical clarity. The 
Commiuion ha1 attempted to maintain 

internal conailtency with the definitions. 
of hydrogeolosic terms presented in 
USGS 'Water Supply Paper 1988 
wherever practicable and for this reason 
has not adopted any of the alternative 
definitions of the term "un1aturated 
mne" SU81ftted by ~ commentera. 

{d) Favorable Sitins Conditions 

Section 60.1Z2(b)(2). The term "low 
hydraulic potential" has been replaced 
with "low hydraulic gradient" in 
I 60.1Z2(b)(2)(iii) as suggested by one 
commenter for the l&ke of technical 
accuracy, 

Section I 60.1Z2(b)(7). In addition to 
comments received in response to the 
Commiaaion'1 specific request for input 
on its question& related to groundwater 
travel time calculations in the 
an1aturated zone, the subject of 
groundwater travel time was also 
addressed by two commenter& on 
proposed I 60.122(b)(7). The issues 
raised by theae two commenter& merit 
discussion here although they have 
resulted in no change to the rule. 

The provisions of§ 60.122(b)(7J have 
the effect of identifying pre-waste
emplacement grqundwater travel time 
along the fastest' path of likely 
radionuclide travel from the disturbed 
zone to the accessible environment that 
substantially exceeds 1,000 years as a 
favorable siting criteria for both the 
1aturated and unsaturated zones. 
Previously these provisions (formerly 
designated as f 60.122(b)(2)(iv)) applied 
only to aites within the saturated zone. 

One commenter on proposed 
f 60.122(b)(7) opposed the application of 
this provision to the unsaturated zone 
on the ground11 that the determination of 
groundwater travel time in the 
unsaturated zone may not be necessary 
nor always be possible. Under such 
circumstances, thi1 commenter argued, 
inability to demonstrate that. 
groundwater travel time substantially 
exceeds 1,000 years should not amount 
to the absence of a favorable condition. 
The il!sue of groundwater travel time in 
the un1aturated zone has already been 
discuaaed in detail in the above aection 
on Groundwa~r Travel Tims 
Calculations and will not be repeated 
here. With respect to the second part of 
this comment the CommiHion reiterates 
its position aet forth in the 
Supplementary Information to the final 
10 CFR Part 80 technical criteria (48 FR 
28201) that a 11te ia not disqualified as a 
re1ult of the absence of a favorable 
11iting condition. 

A aecond commenter on I 60.122(b)(7) 
expressed the view that for a HLW 
repository within the unsaturated zone, 
minimizing leachate Dux would appear 
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to be at least as important as 
maximizing groundwater travel time. To 
that end, this commenter fleet that it 
might be more appropriate to specify as 
a favorable siting condition a dual 

. "either/or" criterion such that 
groundwater travel time is greater than 
1.QOO years· or groundwater flux lhrough 
the host rock at a proposed site is less 
than some. average rate. This r11te, it was 
argued, could be based on nuclide 
solubility, leach rate criteria, and 
populatjon exposure criteria. The 
commenter stated that whichever 
criterion wai ultimately selected it 
should be based upon an areally. 
Integrated or averaged calculation. over 
an area.on the order. of the crosa-: · 
sectional area of the repository normal. 
1o the direction of expected flux 
regardless of hydrogeologic zone to help 
reduce controversy concerning how the 

. "fastest pathway" can be determined. 
·, For a discussion of the concept of 

applying a dual criterion of either 
groundwater travel time or groundwater 

-- flux see the above section entitled 
Groundwater Travel Time Calculations. 

Minor corrections have been made to 
·- the provisions of§ 60.122(b](BJ for the 
· sake of clarity and technical accuracy as 

a result of the comments received. The 
'phrase "and nearly constant'' has been 
deleted.from § 60.122(b)(B)(i) and a 
typographical error in the word 
"overlying" has been corrected. 

{e) Potentially Adverse Conditions 
Section 60.122(c)(9). This provision.~f 

. the final technical criteria identified 
. . groundwater co_nditions.in the host rock 
_ that are not reducing as a potentially 

adverse condition for the saturated 
zone. One commenter on the proposed 

._ amendmenti stated that a· parallel 
provision should be provided for the 
unsaturated zone. The Commission 
considers this argument to have, merit 
and has modified the final amendments 
accordingly. Rather tha_n c~ate an _ 
additional provision, the Commission 
has deleted the qualifying phrase "for 
disposal in the saturated zone" from 
existing § 60.122(c)(9) to ensure that this 
provision will be applicable equally to 
·groundwater conditions In the saturated 
and unsaturated zones. 

·section 60.122(c)(23). Minor editorial 
changes have been made as suggested 
by one commenter, for the sake of 
clarity. · 

Section 60.122(c)(24). During the · 
development of the proposed 
amendments (47 FR 5935, February 16. 
1984) the Commission's staff Identified 
vapor· transport of contaminants as a 
potential concern associated with HLW 
disposal in the unsaturated zone. The 
Commission noted that in unsaturated 

geologic media, water is transported in 
both liquid and vapor phases. The 
relative contribution of tranport via both 
these phases and their direction of 
move~ent with respect to a geologic 
repository was deemed to directly 
influence the containment of 
contaminants. Vapor transport, 
particularly when a thermal gradient is 
imposed. may provide a possible 
mechanism for radionuclide migration 
from a geologic repository in 
unsaturated geologic media. This issue 
was discussed at length by the 
Commission in the proposed 
amendment, and in draft NUREG-1046. 
The comments received on the 
discussion of vapor transport and on the 
wording of the proposed amendment 
f 00.12Z(c)(24) Indicated a need for the 
Commission to clarify its intent with 
respect to vapor transport. 

The issue of vapor transport of 
contaminants is a relatively new issue 
that has grown out of scientific 
investigations of the feasibility ofHLW 
disposal In unsaturated geologic media. 
Since most scientific studies related to 
HLW disposal within the unsaturated 
zone have been initiated very recently, 
many of. the aSBociated issues have not 
as yet been examined in any great 

· detail. The CommiBBion recognized that 
-vapor formation may not nece11Sarily 
constitute an adverse condition for a 
particular geologic repository site, but. 
given the fact that vapor transport could 
provide a mechanism for radionuclide 
transport within the unsaturated zone, It 
wanted the opportunity to evaluate 
whether or not vapor transport could 
adversely affect a geologic repository 
system. To that end the Commission 
identified the potential for vapor 
transport of radionuclides from an 
underground facility located In the 
unsaturated zone to the acce&Bible 
environment as a potentially adverse 
condjtion in the proposed amendments 
(§ 60.122(c)(24)). The CommiHion has 
not reached any conclusions on vapor 
transport. 811 one commenter incorrectly 
Inferred, but rather i1 currently 
sponsoring research on vapor transport 
in unsaturated fractured rock in an 
effort to better understand this subject. 

Some confusion was expreB!ed by the 
commenters with respect to the 
Commission's use of the term ''vapor 
transport". In particular, one commenter 
•tated that I 60.122(c)(24), 811 written. 
W811 ambiguous and meaningless. The 
term "vapor transport" as used in the 
proposed amendments referred to both 
water vapor agd the ga11eous state of 
some constituent contaminants. A 
second commenter on this issue 
suggested that the Commission add 
quantitative clarifications to this 

provision since the proposed wording 
allowed no potential vapor transport of . . 
radionuclides by molecular diffusion 
(i.e., transport at a microscopic level due 
to concentration gradients) or 
convective transport (I.e., transport due 
to temperature or density gradients). 
The same commenter noted· that while 
the flux values associated with these 
two transport processes might be 
m!niscule, they would not be zero at any 
unsaturated site. The Commission does. 
not consider it appropriate to add 
quantitative clarifications to 
I 60.122(c)(24) because the movement 
of radionuclides in the gaseous state is, 
to a large extent. dependent on site- and 
design-specific parameters. The 
Commission considers the movement of 
radionuclides In the gaseous state may 
be a potentially important site- and 
design-related process and will retain 
the opportunity to evaluate whether or 
not such a process will adversely affect 
the geologic repository system. 
However, to alleviate the confusion 
surrounding proposed f 60.122(c)(24), 
the wording of this provision ha11 been 
extensively modified in the final 
amendments. Reference to "vapor 
transport" has been deleted. and this . 
provision now aolely addresses the 
potential for the movement of 
radionuclidea in a gaseowi 1tate through 
air-filled pore spaces of an unaaturated 
geologic medium to the accessible 
'environment a1 a potentially adverse 
condition. The Commission believes the 
revised wordina will more accurately 
convey its original intent and should . 
remove any ambiguity a11Bociated with' 
the previous wording, such 811 one 
commenter's query of where the vapor 
transport Is occurring and when it i11 
Important. 

The Commission agrees with the 
commenter-who indicated that vapor· 
transport may also occur in geologic 
repositories sited in the saturated zone 
until reaaturation occun. A temporary, 
localized, unsaturated region could fonn 
around an underground facility within 

. the 1aturated zone 811 a re1ult of 
activities related to construction and 
operation of a geologic repository (e.g. 
dewatering of shafts and drifts). To date. 
the !Hue of vapor transport ha11 not 
been raised for a geologic repository 
within the saturated zone primarily 
because such a_ phenomenon would be 
expected to be encompa11sed within a 
much larger aaturated region, that 111, 
vapor transport might only be expected 
to occur In that portion of the host rock 
where the voids are not completely 
filled or refilled with groundwater. 
Further, it Is anticipated that the time 
required for waste package Integrity 
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(300-1,000 yrs) will generally exceed the 
post-closure time required for 
resaturation of a geologic repository 
within the saturated zone (assumed by 
the NRC staff to occur within a few 
hundred years following permanent 
closure). Therefore, the Commission 
does not consider it neceBBary at this 
time to identify vapor transport as a 
potentially adverse condition for HLW 
disposal within the 11aturated zone. 
However, if future research in the area 
of vapor transport challenges these 
current assumptions, tlie Commission 
may decide to broaden the provisions of 
I 60.122(c)(24) to include both the 
saturated and unoaturated zones. 

(f) Design Criteria 

Changea were made to provisions of 
the final technical criteria related to 
design criteria. The provisions of 
I oo.1ss(f) have been modified to more 
closely identify the conce11t of a 
potential for creating a preferential 
pathway for groundwater to contact the 
waste packages. This change was 
prompted by a commenter's observation 
that as originally worded, this prevision 
might not be internally consistent with 

Regulatory Fle:Jdhility Certification 

in accordance with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 805(b)), 
the Commission certifies that this rule 
will not have a significant economic 
impact on a snbstantial number of small 
entities. The only entity subject to 
regulation under this rule is the U.S. 
Department of Energy, which is not a . . , 
small entity es defined in the Regulatory 
Flexibility Act. 

List of Subjecll in 10 CFR Part 80 

High-h!vel waste, Nuclear power 
planto and reactol'8, Nuclear materials, 
Penalty, Reporting and recordkeeping 
requirements, Wallie treatment and 
disposal. 

Issuance 

For the peaeons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
ao amended, the Nuclear Waste Policy 
Act of 1982, and fi U.S.C. 553, the 
Naclear Regulatory Commission is 
adopting the following amendments to 
10 CFR Part 60. 

new § 00.12Z(b)(8)(iv) which identifies a, )> 51 FR 27158 
host rock that providea for free drainage Publ"sh d 7/30/86 
as a favorable hydrogeologic condition Effa::ti:e 8/29/86 
in the unsaturated zone. Similar word 
changes have been made to the 
provisiona of I 60.134(b) for comistency 
with I 60.122(b)(8)(iv). Additionally, the 
phrase ":radioactive waste migration" 
has been changed to "radionuclide 
migration" in both§ 60.133(f) and 
I 60.134(b) for the sake of technical 
accuracy. The changes should ensure 
that these proviaions will be equally 
applicable to geologic repositories 
within either the saturated or 
unsaturated zone, aDd will more 
accurately convey the Commission's 
original intent. 

F.nvironmental i!npact 

Pursuant to Section 121(c) of the 
Nuclear Waste Policy Act of 1982, the 
promulgation of these criteria does not 
require the preparation of an 
environmental impact statement under 
Section 102(2)(C) of the National 
Environmental Policy Act of 1989 or any 
environmental review under 
subparagraph (E) or (F) of Section 102(2) 
of such Act. 

Paperwork Roduclion Act Statement 

The final rule containo no new or 
amended recordkeeping, reporting or. 
application requirement, or any other 
type of information collection 
requirement subject to the Paperwork 
Reduction Act (Pub. L. ~11). 

10 CFR Parts 2 and 60 

Disposal of High-Level Radioactive 
Wastes In Geologic Repositories: 
Amendments to Licensing Procedures 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations applicable to the disposal of 
high-level radioactive wastes in geologic· 
repositories. These amendments deal 
with procedural aspects of site 
characterization and the participation of 
States and Indian Tribes. Among other 
things, the rules set forth requirements 
applicable to the Department of Energy 
for submitting site characterization 
plans. For the most part, the 
amendments to licensing procedures are 
changes made to reflect the provisions 
of the Nuclear Waste Policy Act of 1982 

EFFECTIVE DATE: August 29, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Clark Prichard, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone (301) 427-4586. 

SUPPLEMENTARY INFORMATION: 

Background 

On February 25, 1981, the Nuclear. 
Regulatory Commission (NRC) 
promulgated licensing procedures for·the 
disposal of high-level radioactive waste 
(HLW) in geologic repositories (46 FR -
13971). The enactment of the Nuclear · 
. Waste Policy Act of 1982 (NWPA), 42 
U.S.C. 10101 et seq., brought about a 
need to revise some of the procedures in 
10 CFR 60. The NWPA set forth in ' 
considerable detail the procedures to be 
followed during the process of siting and 
development of HLW gP.ologic 
repositories, and the respective roles of 
NRC, the Department of Energy (DDE), 
and States and Indian Tribes. These 
amendments contain the changes to 10 
CFR Part 60 that are.needed to conform 
the licensing procedures in the rule to 
the provisions of the NWPA. In addition, 
the amendments contain some changes 
considered desirable in light of 
experience gained with the pre-licensing 
consultation process since the 
promulgation of the procedural part of 
10 CFR Part 60. 

On January 17, 1985 the Commission 
published proposed procedural 
amendments to 10 CFR Part 60 for public 
comment (50 FR 2579). The proposed 
amendments contained revisions to (1) 
the content of the site characterization 
plan (SCP), (2) NRC review of the ~CP, 
and the issuance by NRC of a site 
characterization analysis (SCA), (3) 
means and timing of State and Indian 
Tribe consultation with NRC and 
participation in NRC reviews, and (4) 
notice and publication by NRC with 
respect to site characterization 
documents. The Commission received a 
number of comments on the proposed 
amendments, all of which have been · 
carefully considered. The principal 
issues raised by these comments are · 
discussed below. 

Comments 
A total of 15 organizations commented 

on the proposed rule, addressing a · 
variety of concerns. Five of these issues 
call for extended response in this 
statement. These issues are: whether 
NRC should issue a draft site .. 
characterization analysis; the deletion of 
site selection information from the 
contents of the SCP; whether DOE 
should be required to receive and 
consider comments on the SCP before 
starting to sink a shaft; whether all 
amendments of 10 CFR Part 60 and Part 
51 to conform with the Nuclear Waste 
Policy Act, especially those related to 
NEPA requirements and the present 

;,/ 
, , I 
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amendments, should be prom_ulgated at 
the same time; and whether host States 
should automatically be afforded party 
status in licensing.proceedings. 
Summaries of the comments received on 
these issues are presented below. 
Copies of all the comments, and the 
Commission's analysis of them, are 
available in the Commission's Public 
Document Room ... 

a. Draft Site Characterization Analysis 
There were several comments about 

the deletion of the draft site 
characterization analysis (SCA). Under 
the proposed rule, the NRC would have 
issued an SCA, a final set of comments 
on DOE's SCP, and would have invited 
public comment on its SCA for 
consideration in the ongoing staff 
review and commentary on the DOE 
program but would not have issued both 
a draft and a final SCA. Some 
commenters agreed with elimination of 
the draft SCA. However, most 
commenters requested that NRC 
continue to issue its analysis in both a 
draft and final form. Commenting States 
and Tribes believe that they have 
substantial expertise which NRC should 
consider in preparing its analysis on the 
DOE SCP. Some States wanted to see 
NRC's draft SCA to have the benefit of 
NRC's expertise while preparing their 
own comments. Some commenters 
emphasized a belief that any schedule 
delays resulting from issuing a draft 
SCA would not be important. Some 
commenters believed that the 
opportunities and procedures for public 
and State involvement in the repository 
siting and development process under 
the NWPA are not substantially 
different from those contemplated when 
the previous regulations were 
promulgated. For this they concluded 
that there is no reason for NRC to 
change its procedures by eliminating the 
draft analysis on DOE's SCP's, · 

The Commission understands the 
concerns of the States, Tribes and public 
that their views be heard and 
considered. The Commission intends to 
be fully aware of State, Tribe and public 
views before, during, and after the site 
cltaracterization plan review. The States 
and affected Indian Tribes will be 
routinely informed of the information 
made available to NRC and NRC's 
comments thereon. They are able to 
participate at NRC/DOE technical 
meetings. As is now being done, .the 
NRC staff will continue to have 
discussions with State and affected 
Indian Tribe representatives and will 
respond to their written submissions .. 
The NRC will also follow closely the 
NWPA mandated opportunities for . 
State, Tribe and public interaction with 
DOE to be aware of the concerns which 
are expressed by the States and Tribes 
in these forums. 

The need for opportunities for State, 
Indian Tribe, and public involvement is 
addressed extensively by the NWPA. 
The procedures established by the 
statute provide means for informing 
NRC of issues of concern. Given these 
specific procedures, and taking into 
account the scheduling provisions of the 
NWPA, the publication of a draft SCA is 
no longer warranted. It is not required 
by law. It is important to note, however, 
that there will still be an opportunity to 
comment on NRC's SCA as the rule as 
amended requires the solicitation of 
such comments. NRC will make further 
comments to DOE if the State and public 
comments on NRC's SCA provide 
substantial new grounds for making 
recommendations or stating objections 
to DOE's site characterization program. 
(It should be noted, however, that NRC 
does not contemplate a formal comment 
analysis.) 

To furnish additional assurance to the 
host State and affected Indian Tribes 
that their views will be conside1·ed in 
NRC's preparation of its SCA, a 
provision has been added to the final 
regulation providing an opportu.'lity,· 
before publication of the SCA by NRC, 
for those parties to present their views 
on the DOE SCP and suggestions with 
respect to NRG comments thereon. 

b. Site Selection Information 
Some commenters opposed the 

deletion of information concerning 
DOE's site screening and selection 
process from the SCP contents. Some 
coni.menters also commented 
unfavorably on a perceived lack of any 
NRC review of DOE's site screening and 
selection process. A few commenter& 
supported the deletion of such 
information from the SCPs. 

The Commission has cs.refully 
reviewed the arguments presented by 
the commenters who stated that site 
selection information should still be 
included in the SCPs. The Commission 
continues to believe that such 
information is neither appropriate nor 
required in an SCP. · 

In regard to the generalized conce~ · 
that NRC should be involved in the site 
selection process, it is noted that the 
NRC has played an important role in 
this process and will continue to do so. 
The sites under consideration for 
nomination have been the subject of 
continuous scrutiny by the f\.'RC staff to 
identify licensing issues at the earliest 
possible stage. Available data are 
examined on a regular basis and site 
specific documents such as the 
environmental assessments are carefully 
reviewed. There are also activities 
specified by the NWPA which afford the 
NRC an opportunity to directly influence 
the site selection process. These are 
NRC concurrence in DOE's siting · 
guidelines and review and comments on 
the site characterization plans. f\.'RC 

expects that, under the EIS scoping 
process pursuant to CEQ rules, DOE will 
keep NRC fully and currently informed, 
of its plans for implementation. We also 
expect to review and comment on DOE's 
scoping documents and activities for 
implementing NEPA in the repository · 
program which are to be developed 
pursuant to CEQ rules, and to comment 
on DOE's EIS. . ·. . . 

Thus, the issue of concern in this ·. 
rulemaking is not whether the· 
Commission should be involved in the 
DOE site screening and selection 
process generally. It is, more 
specifically, the scope of the information 
to b1: included in the DOE submission. 
The NWPA, while generally conforming 
to the earlier NRC regulation, omitt.ed 
the provisions dealing with NRC review 
of site selection matters. The . 
Commicsion construes this action as an 
indication that the site selection issues 
previously dealt wit.'i in Part.BO were to· 
be separated from the site 
characterization reports and dealt with, 
instead, in the environmental 
assessments. Under the NWPA, the 
Commission's role in the review of 
DOE'e site characterize tion plans is .to. 
determine whether they are appropriate 
in light of the Commission's regulations. 
Attention will be directed toward the 
adequate of the characterization of a . 
particular site; and this is different fron:i, 
and not dependent upon, the · 
considerations that led to the selection 
of that site. 

c. Shaft Sinking 
Some commenters suggested that the 

regulation should be amended to require 
that DOE may not proceed to 
characterize sites by sinking shafts until 
NRC and State review and comment · 
upon the SCP are complete. One 
commenter suggested that the regulation 
be clarified to specify that completion of 
NRC review is not a condition precedent 
for shaft sinking. The Commission 
agree~ with the commenters who regard 
NW~A as requiring that DOE defer the 
sinking of Bhafts at least until such tirrie 
as there has been an opportunity for 
pertinent comments on shaft sinking to 
have been solicited and considered by 
DOE. As stated in the preamble to the 
proposed rule, "The Commission · 
believes that Congress intended that 
DOE should provide the plans 
sufficiently far in advance so that 
comments may be developed and 
submitted back to DOE early enough to 
be considered when shaft sinking 
occurs;and all times thereafter." The' 
question, therefore, is not whether the 
Commission agrees with the objective of 
those commenters to defer shaft sinking 
until after comments on the SCP have 
been receiv_ed by DOE. The issue, . 
rather, was whether the Commission 
should include in its own regulations an 
interpretation of the obligations of DOE 
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under the statute. The Commission has 
concluded that it should do so, in the 
interests of fulfilling its own 
responsibilities more effectively. The 
Commission has stressed the 
.importance of evaluating alternatives to 
major design features that are important 
to waste isolation, see 10 CFR 
60.21(c)(l)[ii)(D), and in the case of the 
design and location of the shafts this 
can only be done prior to their sinking. It 
is important to the Commission that the 
comments which it may provide to DOE 
with respect to shaft sinking be taken 
into account as the Department 
proceeds. 

The Commission observes that the 
incorporation of this language into the 
regulation should have no effect on the 
repository program. If the established 
working 11rrangements (including the 
Procedural Agreement, 48 FR 51878. 
described in the preamble to the 
proposed rule) provide the anticipated 
information exchange, NRC would in 
fact be able to review and comment in a 
timely fashion during DOE's early 
planning processes on those issues that 
may have a bearing upon DOE's 
decision to proceed with, or delay, the 
sinking ofrepository shafts. Moreover, 
the Commission is aware that DOE itself 
has indicated its intention to wait until it 
has completed a review of comments 
before proceeding to sink shafts. 

d. Simultaneous Promulgation of 
Amendments 

Some commenters recommended that 
all revisions to Part 60 and Part 51 to 
conform them to the NWPA should be 
promulgated simultaneously. In 
particular, they recommended that the 
revisions concerning NEPA 
requirements accompany the revisions 
currently being promulgated. They 
believe that this would assure that a 
comprehensive and integrated approach 
is taken and any confusion regarding 
NWPA and NEPA requirements would 
be eliminated. They argue that much of 
Part 6il now rests on NEPA authority so 
that failure to include !\'EPA in the· 
currently proposed revision casts a · 
cloud over the Commission's view of its 
authority to carry out early site reviews. 

The Commission has not put off 
considering its obligations under NEPA 
as modified by the l\'WPA. In 
developing these changes to the 
regulation, the Commission has 
specifically considered whether any 
procedures might be needed at th~ site 
screening or characterization stage, so 
as to assure that the Commission would 
be able to meet its ultimate NEPA 
responsibilities. The Commission 
concludes that they are not. 

The Commission's Part 51 regulations 
govern the Commission's 
responsibilities for conducting 

environmental reviews associated with 
its licensing and regulatory functions. 
Section 121(c) of NWPA, 42 U.S.C. 
10141, clearly states that the 
requirements and criteria set forth in 
Part 60 relate to the Commission's 
responsibility under the Atomic Energy 
Act and the Energy Reorganization Act 
and do not require a NEPA EIS. The Part 
51 changes, on the other hand, will 
relate to the Commission's NEPA 
obligations at the time DOE applies for a 
license. 

It appears that, under NWPA, NRC 
prelicensing review of NEPA issues was, 
in fact, not intended to be extensive. 
Aside from its concurrence in the siting 
guidelines, the stntutory scheme calls for 
NRC participation to commence with the 
filing of the site characterization plans 
by DOE. Furthermore, unless DOE fails 
to follow the procedures for identifying 
sites to be characterized, as specified in 
NWPA, there would be no basis or 
authority to insist, for l\i'EPA purposes. 
that particular sites be excluded or that 
other sites be selected for 
cbaracteriza tion. 

It is important to proceed with the 
present actions without awaiting other 
changes to Part 51 that will be prepared 
in the light of the NWPA. This would 
allow for changes related to site 
characterization to be implemented in a 
timely fashion as DOE prepares its site 
characterization plans. 
. The Commission acknowledges that 
the authority citation for Part 60 
includes a reference to NEPA; that is 
appropriate because the regulation 
specifies NEPA licensing findings, 10 
CFR 60.31(c), 60.41(d), and contemplates 
the inclusion, in a construction 
authorization and a license, of 
conditions to protect environmental 
•values, 10 CFR 60.32(a), 60.42(a). These 
sections, in essence, merely require that 
the construction and operation of a 
repository comply with NEPA · 
requirements. They do not.represent a 
reliance on NEPA authority as a 
significant underpinning for Part 60. Part 
51 of NRC regulations, which deals with 
NEPA implementation, will however 
need to be changed-specifically to (1) 
define the alternatives that must be 
discussed in an environmental impact 
statement, (2) exempt the promulgation 
of NRC licensing requirements and 
criteria from environmental review 
under NEPA, and (3) set out procedures 
that will be followed by the Commission 
in determining whether or not to adopt 
the DOE EIS. The alternatives are, for 
the most part, prescribed by NWPA. The 
exemption of licensing requirements 
from environmental review is also an 
explicit feature of that Act. The 
procedures for adoption of the DOE 
environmental impact statement will be 
governed by NWPA end th_e regulations 

of the Council on Environmental 
Quality. These changes lo Part 51 will be 
needed in order to conform NRC's 
licensing process to applicable Jaw. 
Nothing in the present action impairs the 
Commission's ability to make the 
required changes to Part 51 or otherwise 
to meet its NEPA obligations. Thus, in 
developing this current amendment the 
Commission has specifically considered 
whether any procedures might be 
needed during the current site screening 
process to assure meeting its ultimate 
NEPA responsibilities. The Commission 
concludes that they are not. Nothing in 
the upcoming Part 51 changes will affect 
early site screening involvement. 
Accordingly, this rule is separable from 
the amendments to be proposed to Part 
51. It is needed now by DOE, and there 
would be no justification for delay in 
promulgating it. 

e. Party Status for Host State 
The point was raised that a host State 

is entitled to full party status at the 
outset in NRC licensing proceedings and 
should have the rights of such a party. 
An absolute right of participation in 
NRC licensing proceedings should be 
declared by 10 CFR Part 60. 

Under section 189(a) of the Atomic 
Energy Act, 42 U.S.C. 2239, a person 
"whose interest may be affected" is 
entitled to be admitted to a licensing 
hearing as a party. Under this statutory 
provision, there can be no question that 
the host State has a legal right to be a 
party. Nevertheless, as in any judicial or 
administrative proceeding, certain rules 
of pratice are essential in order for the . 
party's interest in a matter, its 
contentions with respect thereto, and its 
claims for relief, to be made a matter of 
record. 

Rights of participation in NRC 
licensing proceedings are referenced in 
10.CFR 60.63. 1'he test of standing are 
set out in § 2.714. These tests are clearly 
met for host State participation. The 
standing tests would be met for affected 
Indian Tribes as well. (It is also noted 
that States and arguably affected Indian 
Tribes can participate under 10 CFR 
2.715 without having to take a position 
on issues by supplementing their 
intervention petition with contentions as 
required by § 2.714.) In response to the 
comments received, the final rule 
assures that host States and affected 
Indian Tribes will be permitted to 
intervene. This has been accomplished 
by amending 10 CFR 2.714(d). A 
conforming change is also incorporated 
in § 60.63(a). 

It will not be necessary for such a 
party to demonstrate its standing, as 
would otherwise be the case, by a 
showing of its right under the Atomic·· 
Energy Act to be made a party, the 
nature and extent of its property, 
financial, or other interest in the 
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proceeding, and the possible effect of 
any order which may be entered in the 
proceeding on its interest. Under the 
amended rule, States and affected 
Indian Tribes would have 
unquestionable legal right to full party 
status which includes, with respect to all 
matters affocting its interest, the rights 
to introduce evidence, put on witnesses, 
cross-examination, full notice and 
service of all pleadings, full rights of 
discovery, and standing to appeal. It 
should also be noted that non-host 
States may also participate in licensing 
proceedings as parties to the extent they 
meet the customary tests of standing, or 
as interested States. 

Changes to the Proposed Amendments 

In addition to changes discussed 
above, the final rule contains the 
following substantive changes from the 
proposed rule as published on January 
11, 1985. 

Authority Citation 

Section 14(a) of Pub. L. 95-601, 42 
U.S.C. 2021a would require that DOE 
notify the Commission as early as 
possible after commencement of 
planning for a particular repository. The 
Commission was directed to notify 
States in turn. As implied by the 
preamble to the proposed rule, the 
Commission considers these . 
requirements to have been superseded 
by NWPA. The authority citation has 
been modified accordingly. 

Exclusion of Defense Waste Facilities 

The Commission's licensing authority 
exte!"ds to two different classes of high
level waste disposal facilities: · · 
repositories used primairily for civilian 
waste (including spent nuclear fuel) and 
facilities for defense wastes. Energy 
Reorganization Act of 1974, sec. 202, 42 
U.S.C. 5842. NWPA applies only to some 
of these facilities-namely, those used 
at least in part for civilian wastes (i.e., 
not exclusively for defense wastes). Sec. 
8(c), 42 U.S.C. 10101. A commenter 
suggested that tJ1e pre-NWPA 
procedures should expressly be retained 
for defense-only facilities, as they were 
not covered by NWPA and the statute 
accordingly did not support any change 
in NRC requirements. The point has 
merit.'However, in accordance with the 
procedures set out in section 8(b) of 
NWPA, the President has now 
determined that the development of 
repository for the disposal of defense 
HLW is not required. There is thus no 
longer any need for regulations dealing 
specifically with a defense-waste-only 
repository. To reflect this conclusion, 
and clarify the scope of the regulations, 
Section 60.1 is being revised so as'to 
limit the application of the part to 
facilities "sited, constructed, or operated 
in accordance with the Nuclear Waste 

Policy Act of 1982," Also, the reference 
in § 60.11(a)(4) to a geologic repository 
that is not subject to the Waste Policy 
Act has been deleted. 

Definition of "Affected Indian Tribe" 

In response to comments, the final 
rule defines the term "affected Indian 
Tribe" so as to include, for purposes of 
these regulations, Indian Tribes having 
off-reservation rights arising out of 
"other Federal law" as well as "out of 
Congressionally ratified treaties", 
provided that specified findings have 
been made by the Secretary of the 
Interior. This would place all Indian 
Tribes on the same footing as long as 
their rights arise under Federal law 
irrespective of the legal form in which 
such rights may have been documented. 

Authority Reference for Site 
Characterization 

One commenter noted that the 
reference to former 10 CFR § 51.40, in 
connection with the requirement that 
DOE is to conduct a program to 
characterize multiple sites, has been 
superseded by the NWPA. In response 
to that comment,§ 60.15(c) has been 
changed to indicate that sec. 113 of the 
NWPA (42 U.S.C. 10133) is the basis for 
the site characterization program 
requirement. The proposed amendments 
had simply renumbered this section 
from § § 60.10 to 60.15 without change. 

Authority for Early Site Review by NRG 

In response to the comment that the 
NRC should not rely on the DOE-NRC 
Procedural Agreement as authority for 
early site review, the footnote to § 60.18 
is revised to delete the reference to the 
DOE-NRC Procedural Agreement The 
Commission relies upon the statutes 
listed in the authority citation. 

Public Comment on NRC Comments to 
DOE on Site Characterization 

On comment stated that issues arising 
during site characterization could be 
more readily brought to the 
Commission's attention by establishing 
a notice and public comment process for 
the NRC semi-annual comments to DOE 
on site characterization. Just as the· 
Commission will solicit comments on its 
comments on DOE's initial SCP, it wants 
to allow for public comment on any 
Commission comments on DOE's semi
annual reports. Section 60.18(i) has 
therefore been changed to include a 
provision that the Director shall invite 
public comment on comments which the 
Director makes to DOE upon review of 
the DOE semi-annual reports or on any 
other comments which the Director 
makes to DOE on site characterization. -

Obtaining Host States and Indian Tribe 
Views on the SCP 

Although the Commission conti_nue, to 

find preparation of the draft SCA to be 
unnecessary, some recognition of its 
intention to welcome the views of host 
States and affected Indian Tribes is 
warranted. Accordingly§ 60.18(b) has 
been changed to provide an opportunity 
for the host State and affected 'Indian 
Tribes for each site to be characterized 
to present their views on the DOE SCP 
and their suggestions with respect to 
NRC comments thereon. 

Use of Radioactive Tracers During Site 
Characterization 

One issue raised in the comments 
related to the scope of the Commission's 
obligations to concur in the necessity for 
DOE to use radioactive materials during 
site characterization. It might be argued 
that the statutory provision (NWPA 
§ 113(c)(2)(A)) was intended to apply 
only to the emplacement of discrete 
packages, for testing purposes, into . 
excavated locations in the respository. 
However, in view of the unqualified 
language that "the Secretary may not' 
use any radioactive material at a 
candidate site unless the Commission 
concurs that such use is necessary" 
(emphasis supplied), the regulation has 
.been modified to state expressly that the 
site characterization plan must .also 
identify any plans DOE may have 
involving the use of radioactive tracer 
materials. See § 60.11(a)(2)(ii). Any 
tracer tests described in the site 
characterization plans would be subject 
to the review and concurrence 
procedure specified in§ 60.18(e). 

Consultation and Site Review 

As stated in the notice of proposed 
ruleinaking, prior provisions pertaining 
to participation of Indian Tribes have · 
been incorporated in the substantive 
provisions applicable to States. Further 
editorial changes (i.e., references to 
"Tribes") have been made to accomplish 
this purpose in§ 60.62(c). 

Separate Views of Commissioner 
Asselstine 

I approve the procedural amendments 
to 10 CFR ·60 in part and disapprove in 
part. I believe the Commission has gone 
too far in deleting two very important 
provisions from the Commission's 
original procedural rule. These two 
important elements are: (1) The 
requirement for NRC review of the 
Department of Energy's site screening 
and selection process for a high-level , 
radioactive waste repository; and (2) the 
requirement for NRC issuance of a draft 
site characterization analysis of DOE's 
site characterization plan for public 
comment, and staff analysis of those 
comments. 

The Commission issued its licensing 
procedures for a high-level radioactive 
waste repository on February 25, 1981 ... 
These licensing procedures included 
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NRC review of DOE's site screening and 
selection process and NRC issuance of a 
draft site characterization analysis for 
public comment. These were two 
provisions which the Commission at the 
time considered to be important for it to 
carry out effectively its licensing 
responsibility of a high-level radioactive 
waste repository. The Nuclear Waste 
Policy Act (NWPAJ was enacted in 1982. 
The Congress was aware of NRC's high
level waste licensing procedures when it 
passed the NWPA. Congress did not 
object to these important provisions. 
However, the Commission is now taking 
the position that because these 
provisions are not required by the 
NWPA, then the Commission should 
delete them from its regulations. The 
fact that the new law is silent as to 
those two provisions does not serve as a 
justification for deleting these provisions 
from the Commission's regulations. 

I believe the Commission should 
retain these two very important 
provisions in 10 CFR Part 60. The 
Commission's health and safety and 
environmental protection 
responsibilities warrant NRC review of 
DOE's site screening and selection 
process. I also believe that NRC 
issuance of its site characterization 
analysis for public comment will 
contribute to a more rigorous and 
thorough review of the DOE site 
characterization plans, which in turn, 
will enhance public confidence. What 
the Commission considered important to 
carry out its health and safety 
responsibilities in 1981 is still important 
and has not been changed by the 
NWPA .. 

Environmental Impact 

Pursuant to section 121(c) of the 
Nuclear Waste Policy Act, this rule does 

. not require the preparation of an 
environmental impact statement under 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 or any 
environmental review under ., · 
.subparagraph (EJ or (F) of section 102(2) 
of such act. 

Paperwork Reduction Act Statement 

Thie final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1989 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget
Approval No. 3150--0127. 

Regulatory Flexibility Act Certification 
In accordance with the Regulatory 

Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. This rule relates to the licensing 

of only one entity, the U.S. Department 
of Energy, which does not fall within the 
scope of the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act. 

List of Subjects 

10CFRPart2 
Administrative practice and 

procedure, Antitrust, Byproduct 
material, Classified information, 
Environmental protection. Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Sex discrimination, 
Source material, Special nuclear 
material, Waste treatment and disposal. 

10 CFR Part 60 
High-level waste, Nuclear power 

plants and reactors, Nuclear materials, 
Penalty, Reporting and recordkeeping 
requirements, Waste treatment and 
disposal. 

Issuance 

For the reasons set out in the . 
preamble and under the authority of the 
Atomic Energy Act of 19~, as amended, 
the Energy Reorganization Act of 1974, 
as amended, the Nuclear Waste Policy 
Act of 1982, and 5 U.S.C. 553, the 
Nuclear Regulatory Commission is 
adopting the following amendments to 
10 CFR Part 2 and 10 CFR Part 60. 
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AGENCY: Nuclear Regulatory 
Commi111ion. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) i1 i&Suing regulations 
that set out licensing procedures, 
performance objectives and technical 
requirements for the licensing of 
facilities for the land disposal of low
level radioactive waste. The regulation 
is necessary to provide comprehensive 
national criteria applicable to the land 
disposal of radioactive waste. This 
action Is taken in response to the needs 
and requests of the public. Congre1s. 
industry, the statea, the Commission. 
and other Federal agencies for codified 
regulations to govem the dispo1al of 
low-level radioactive waate. 
DATES: 10 CFR 20.311 of Part 20 
effective date is December 27, 1983; 10 
CFR Part 61 and all other changes 
effective January 26, 1983, 
ADDRl!SSES: Documents referred to In 
this regulation may be examined at the 
Commi&Sion's Public Document Room, 
1717 H Street NW., Washington. DC. 
Copies of NUREG's may be obtained by 
writing the Superintendent of 
Documents, U.S. Government Printing 
Office, CIB, SSOS. UCP, Washington. 
DC 20401 or the NRC/GPO Sales 
Program, U.S. Nuclear Regulatory 
Commission, Washington. DC 20555, 

Copies of Branch Technical Position, 
may be obtained from the Low Level 
Waste Licensing Branch, U.S. Nuclear 
Regulatory Commission. W&11hington. 
DC20555. 
FOR FURTHER INFORMATION CONTACT: 
Paul H. Lohaus, Low-Level Waste 
Llcensing Branch. Division of Waste 
Management, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission. Washington, 
DC 20555, telephone {301)427-4500. 

SUPPLEMENTARY INFORMATION: 

Introduction 
The NRC is amending its regulations 

to provide specific requirements for 
licensing the land disposal of low level 
radioactive wastes containing source, 
special nuclear, or byproduct material 
The amendments provide licensing 
procedures, performance objectives, and 
technical criteria for licensing facilitiea 
for the land disposal of radioactive 
waste. Specifically, the regulation, 
establish performance objectivea for 
land disposal of waste: technical 
requirement, for the 1iting, .d~1ign. 
operations, and closure activtties fo! a 
near-surface clisp01al facility: technical 
requirementa concerning the waste form 
that waste generatora must meet for the 
land disposal of waste: cla11Sification of 
waste: institutional requirements: and 
administrative and procedural 
requirements for licensing a disposal 
facility. Amendments to other. part! are 
established to govem the certification 
and use of shipping manifests to track 
w&11te shipments and clarify, but not 
1ubstantially modify, the requirepienta 
of existing regulations. Provi1ions for 
consultation and participation In license 
reviews by State governments and 

Indian bibee are also included. Specific 
requirements for licensing facilities for 
the disposal of radioactive wastes other 
than high level waste by alternative 
land disposal methods will be proposed 
in subsequent rulemaklngs. Disposal of 
radioactive waetes by an Individual 
licensee will continue to be governed by 
10 CFR Part 20. 

Background 
On October 25, 1978, the Commission 

published an Advance Notice of 
Proposed Rulemaking (43 FR 49811) 
regarding the development of specific 
regulations for the disposal of low-level 
radioactive wastes {lJ.W). The 
development of these regulations was In 
response to needs and requesta 
expressed by the public. the CongreH, 
industry, the States, the Commission, 
and other Federal agencies for 
codification of regulations for the 
disposal of IJ.W. The respondentl to the 
advance notice 1trongly supported the 
Commission'• development of specific 
criteria and ntandardt! for the disposal of 
low-level waate. The comment, received 
by the Commission on the advance 
notice were used by the Commission In 
,coping the form and content of the draft 
Environmental hnpact Statement (EIS) 
(NUREG--0782) and the regulation. 

On February 28, 1980, the CommiHion 
also published a Notice of Availability 
of a preliminary draft regulation. dated 
November 5, 1979, announcing 
availability of the draft for public review 
end comment (45 FR 13104). This WBI 
done to help ensure wide distribution 
and early public review and comment 
on the development of the rule. Copies 
of this draft regulation were disbibuted 
to all of the States. 

During the summer and fall of 1980, 
the Commission also sponsored four 
regional workshops to provide an 
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opportunity for open dialogue among 
representatives of the States, public 
Interest groups, induetry, and others on 
the lssuee to be addressed In the Part 61 
rulemaking. These workshops were 
particularly useful In formulating our 
positiona on the more judgmental 
aspects of the rule and unileriying 
assumptions (such H the length of time 
we should assume that active 
govemmental controla could reasonably 
be relied on). 

Proposed 10 CFR Part 81 and 
conforming amendments were published 
on July 24, 1981 (46 FR 38081), The 
original comment period was due to 
expire October 22. 1981, l;>ut waa 
extended to January 14, 1982 to coincide 
with the 90-day comment period for tha 
1upporting draft EIS (NUREG-0782). The 
availability of the draft EIS wu 
announced on October 22, 1981 (46 FR 
51776). The proposed rule was sent to all 
Commission licensees and copies were 
provided to Agreement State officials to 
distribute to their licensees. 

Public comments were received on 
both the rule and draft EIS and may be 
examined at the Commission's Public 
Document Room (PDR) located at 1717 
H Street NW., Washington. D.C. 
Comments on the rule are available at 
the PDR Docket No, PR-2 et al. (46 FR 
38081). Comments on the draft EIS are 
available at the PDR referencing Docket 
No. PR~1 (46 FR 51776). 

A total of 42 persona commented on 
the draft EIS. These coinmenters 
represented a variety of interests. 
Commentll were received from 21 States. 
8 Industry /utilities, 8 Federal agencies/ 
laboratories, 3 individuals and Z broker/ 
disposal firms. The comments generally 
raised or echoed the same issues raised 
concerning the rule except that some 
questions on the methodologies and 
presentation of results were raised. A 
detailed analysis of the comments on 
the draft EIS will be included as an 
appendix to the final EIS (NUREC-0945) 
which is being prepared 1 

Overview of Comments on 10 CFR Part 
n 

A total of 107 different persons· . 
submitted comments on the proposed 10 
CFR Part 61. The commentel'!I 
represented a variety in interests. 
Comments were received from: 19 
Industrial groups, 17 state groups, 15 
individuals, 13 utilities, 9 federal 
agencies or laboratories, 6 universities, t 
medical groupe, t engineering firms, 1 
public interest groups, 4 professional 
organizations, 3 broker/disposal firms. 2 

, Capln of 1h11 report may be obtained by wrlttell 
requnt lo the Dlvlaloa ofTechnlcal Jnfonaa Uoa and 
Docuiaent Coall'OL Wa1hlngtoa. D.C. 20555. Copln 
wtll tllo be mad, avaUable £or Inspection ot 
copying £or a ree at the NRC Public Documffllt 
Room. ln7 H Streat NW .. WBahinston. D.C. 

legal groups, 2 surety groups, and 5 
others. Commenter& offered from one to 
over 20 comments each. The topics 
addresaed a wide range of issues and all 
parts of the rule. 

The general response was quite 
favorable. Almost half (47) expressed 
explicit support of the rule or overall 
approach. Many of these commenters 
expressed some concem about one or a 
few specific provisions and most offered 

· suggestions for Improvements. Many 
expressed the view that the rule 
provides a needed and adequate 
framework for establishing additional 
low-level waste disposal capacity. The 
importance, reas'onableness, and clarity 
of the rule were noted. Support was 
expressed by almost every 11ector. 

Only 15 commenters expressed any 
outright opposition to the rule or some 
significant portion of the rule. Most were 
individuals. No state group or current 
disposal site operator expressed 
opposition. The opposition expressed 
appeared to stem from objections to 
nuclear power and use of radioactive 
materials, opposition to shallow land 
burial as a disposal method in general 
and for TRU wastes in particular, 
opposition to perceived increase in costs 
to waste generators, the regulatory 
burden of the licensing proceas, and the 
technical requirements in Subpart D of 
the proposed rule. Several of the 
commenters that expressed opposition 
offered euggestions for improving the 
rule, however. 

Most of the remaining commenters 
(45} offered constructive comments 
without taking a general position on the 
rule, or offered support with 
reservations about one or more aspects 
of the rule. 

All concerns expressed by all 
commenters are discussed in detail in a 
11taff analysis of comments which ia 
available in the PDR. Because the 
volume of comments and analysis in 
detail occupy several hundred pages, the 
following discussion summarizes and 
responds to all comments ofma,·or and 
generic significance. For examp e, 
comments on Part 61 standard · 
provisions that are common to all 
Commission regulations are not 
discuHed in this summary, but are 
covered in the document available in the 
PDR. . 

Summary of Comments for Proposed 
Part 81 

Subpart A: General Provisions. A 
variety of comments were received that 
related to the scope of the rule. Two 
clarifying changes were made to make it 
clearer that uranium and thorium 
tailings as defined in Section 11e(2) of 
the Atomic Energy Act of 195-t, as 

amended, are not subject to the 
requirements of Part 81, but are . 
disposed of according to requlrementl in 
10 CFR Part 40. In addition. clarifying 
changes were made to state that the 
requirements of Part 81 do not apply to 
persons who are licensed by an . 
Agreement State pursuant to authority . 
relinquished to that State by the 
Commission in accordance with Section 
274 of the Atomic Energy Act of 195'1, u 
amended. 

Some commenters felt that provision, 
should be made for·an individual to· . :, 
dispose of his or her own waste. Private 
waste disposal may be licensed under·· 
current provisions of 10 CFR Part ~ ·. 
The Commission feels that these 
provisions are adequate and that no 
change to Part 61 to accommodate · 
private disposal is warranted. · 

At least two State commenters asked 
about Agreement State requirementa · 
being compatible with Part 81. The 
Commission is preparing guidance for 
States that will consider Section 81.2, 

. Definitions: Subpart C. Performance 
Objectives: Subpart D, Technical 
Requirements for Land Disposal 
Facilities; those portions of Subpart B 
that are necessary to implement the 
provisions of Subparts C and D; Section 
20.311, Transfer for disposal and 
manifests; and that P.Ortion of Subpart B 
requiring closure funding arrangements 
as a matter of compatibility for the · · 
Agreement States. Guidance will 
identify those aspects where uniformity 
in desirable and those aspects where 
States would have flexibility in 
establishing their own requirementl, 

It waa suggested that construction of a 
disposal facility should be permitted to 
begin before a license ls issued. The 
Commission believes that to do 10 
would have a detrimental effect on the 
decisionmaldng process and therefore 
no change i1 being made to thi, 
provision. 

In the proposed rule, near surface 
disposal was defined in I 61.2 and 
discussed in I 61.7 aa disposal In the 
upper 15-20 meters of the earth's 
surface. Based on comments received, 
the wording could be misinterpreted to 
mean that disposal was allowed only 
between 1S and 20 meters or that deeper 
disposal was prohibited. The wording 
was clarified to make it consistent with 
the wa111te classification requirementl. -
(Class A and B wastes have no 
minimum depth requirement and Cla11 
C wastes have a 5 meter depth 
requirement when relying on depth 
alone.) Disposal at a depth greater than 
S meters would also be acceptable. · 

Subpart B: Licenses. Comments 
received on Subpart B covered a wide 
range of issues. Many were concerned 
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with clariflcctfon'and Intent. There 
were, however, aeveral i11ue1 that were 
more 1ub1tantfve and addreesed by a 
Juse sroup of commentera. 

· Several commenten were concerned 
that the language ID aeveral place, 
required the applicant to demomtrate In 
the application that certain objectfvee 
wenrmeL Their concerm were over 
what would conitftute a demomtratioa. 
and the !mpo11ibWty of meeting an 
objective with complete certainty a, 
Implied by the language in the rule.·Tbe 
Commi11ion agreea With theee 
commenten and changea have been 
made ID appropriate place, to indicate 
that what the Co!4Dli111lon·w8.llta ls 
Information or analyl!lea that will 
provide reasonable auurance that the 
objective or requirement will be met. 
Other minor changes were made for 
purpoHI of clarification. 

An adviaory 1tatement in I 61.13 that 
the around water pathway wa, · . 
senerally the mo11t 11snificant for near 
1urface di1po1al. in terms of releaaes of 
radioactivity, was delii!ted. Thi, eection 
require, an analy11i11 or all potential 
pathway, and two commentaton 
objected to 1ingling out ground water. 
· Several commentera expre111ed 

.concern over the length of time that the 
~ceming proce11 might take and . . 
IUIBHted limill be e1tablished in the 
regulationa. The Commiuion doe1 not 
believe that this 11 practicable, 
con11ideriq the uncertalntiea in 
predicting the quality of future 
appllcatiom, the availability of 1taff 
re1ource1 at critical time11, and the 
potential for hearing,. The llceming 
proce&1 mu11t be in accordance with the 
Comml11slon'1 ml111ion to protect public 
health and aafety but the Commi1111ion · 
doe, agree that the licen11ing proce111 
mu1t be carried out in the minimum 
amount of time consl1tent with thia 
ml111lon. Some changea in .the procedural 
a1pecll of the rule are being made with 
thi1 in mind (1ee commenlll, Subpart F). 
The Commi111lon staff i1 developing · .. 
technical po1ltiom to auist applicants 
In preparing their applications ond hi 
developing performance asse111ment 
capabWtiee that will enable the staff to 
perform &lely review,. 

Nbie commenten addre1111ed the 
language ID I 81.25 that prevents the 
licen1ee from malting any change& ID the 
facility or procedures described in the 
application except aa provided for in 
1pecific licen11e conditioru1. The 
coinmenten felt that thia wal!I 
unnece11arily reebictive,· in that there 
may be a11pecll of the facility or 
procedµrea that were described in the 
application. but which are not important 
to public health and safety and the 

licensee 1hould be free to change tllem. 
The Commi11ion agree1, •ince it wa1 not 
intended that all change, be 1ubject to 
Comml&11ion review or approval. only 
thoae important to public he.!llth and 
safety. Section 61.,25 is chansed 
accordingly. 

Over a dozen commenters raised 
objectiom to the requirement that the 
licenae be renewed on the u11ual five
year interval with a concomitant public 
notice on the opportunity to request a 
public bearing. The dominant reuon !or 
these objection, is the burden that is 

· perceived if public hearings were held 
every five years at the time of license 
renewal. The Commission believes that 
& periodic reassessment by the licensee 
and the Commission 11taff i11 nece1111ary. 
This reassessment 11hould factor In the 
past operating experiences of the 
disposal facility, the results of 
monitoring data, changing economic 
conditione·that might affect financial 
assurances, advances in technology, ~tc. 
While there are alternatives to license 
renewal in order to ensure theee 
periodic reappraisals, the Commission 
has found through its experience that 
periodic license renewal i11 the most 
effective method. As for the public 
notice of the renewal and the notice of 
opportunity to request a public hearing, 
the Comml011ion agreee that thi1 ii not 

. neces11&ry and it ha11 been deleted. 
Deleting this requirement will not have 
an adverse effect on the public'• intere11t 
and right11. According to revised I 81.25, 
any changes to the license condition, 
from· a license renewal procen would 
be subject to notice.and opportunity to 
request hearings if the condition, were 
in the highest category specified in that 
aection (paragraph 81.ZS(a)(1)). 

Two commenters iuge1ted not 
11ubjectill( the licensee to en opportunity 
for hearinl9 at the time of lite closure. 
The Commission believes that this ii an 
Important and worthwhile time to 
provide for public participation. No 
changes were made. 

While none of the commentera took 
excepllo}I with the need for a period of 
post<losure observation and 
maintenance by the licensee, a number 
did object· to the open-endedne111 of the 
requirements that this period be for "a 
minimum of five years." Thia proviaion 
has been changed to state that the 
period will normally be five yeara, but 
that 11horter or longer periods may be 
approved by the Commissioa in 

' connection with the approval of the alte 
closure plan for a specific llite. 

Several commenters, includins Chem
Nuclear Systems, Inc., and U.S. Ecology, 
the operatora of the existins dispo1al 
facilities. were concerned about 
possible delays in transfer of the license 

to the 1ite owner et die end of the post
closure observation period. They foresee 
the pouibility of more etr1nseat 
requirement, being impo11ed at thl1 time, 
thereby delaYins the transfer with an 
adverse effect on the ability of the 
licensee to effect proper clo1ure due to 
chqee beyond the financial . 
requirement.I initially eetabliabed. The 
Commlsaion recognizea thi1 po11ibiHty, 
but it ia beyond the Commilslon'11 
authority to control or regulate tile 1lte 
owner and force the transfer to take 
place . .Arl.y requiremenll for transfer 
that are outside the public health and 
aafety coneideratiom pre1cribed by Part 
81 became a matter of contract or 
agreement between the 11ite owner 1111d 
the 1ile operator. With the Low Level 
Radioactive Waste Policy Act laying the 
respon1ibility for di1po1al oflow level 
wute on the Sta tea, it ii 'obviDWI that 
the Statea will play ·an increaain,glr 
important role. State authorities, who in 
all likelihood will be the uite ownera, 
1hould become active participanll in the 
dispoaal activitiea from th6 earliest 
1tage1 of development throush site 
closure and 1tabilizallon 110 that at the 
time of oite tramfer to them far 
inlltitutional control tlaere are no 
unforeseen obstadu to tlie orderly and 
timely tranafer. Part 81 providee fer this 
participation. in the liceneing proce11, 
and a1 landlord. there 111'8 other avenuH 
of participation. . 

Subpart C: Performance Objectives. A 
dozen commenten addreHed the 
approach taken in Part 81 to e11tabli11h 
performance objectives 11upplemented 
by some minimum technical 
requirement1. All commenten except 
three supported the approach of 
addreuing dispoul from an overall 
1ystem1 atandpohtt, Le .. establiahing 
overall performimce objectivu and 
minimum technical requiremenll and 
leaving considerable flexibility on bow 
an applicant or licensee would deaign 
and operate a lite. Of the three who 
di11&greed. one felt that the concern for 
public health and safety i1 ao ,reat that 
the rule ihowd be based on prescriptive 
requiremtmte; one felt that there should 
be no technical requirementa in the rule, 
only performance objectives: and the ' 
third felt that the rule la resbictive by 
e11tablishins both performance 
objectives and technical requirementa. 
On balance, the comments were judged 
to be 11upportive of the mix of objectivea 
and requirements and no changea have 
been made in thi1 regard. 

One commenter challenged the 
performance objectives in Part 81 111 
being premature in advance of relevant 
EPA standards and beyond the agency'11 
authority to the extent that they are not 
already embodied in 10 CFR Part ~ and 
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that they are unduly stringent and 
unsupported. With respect to this 
comment. EPA. under its ambient 
environmental standards setting 
authority assigned by Reorganization 
Plan No. 3 of 1970 has the a1o1thority to 
prepare a standard that will set limit, 
for releases of radioactivity to the 
general environment from disposal · . 
facilities. Presently there is no.such EPA 
standard. In the absence of such a . 
1tandard. the Commission examined 11 

range of limits which bound that 
expected for the EPA standard and . 
selected a proposed performance 
objective that establishes a release limit 
for the site boundary, a regulatory 
action within the limits of NRC. 
authority. In a rulemaking action, the . 
Commission is not aolely limited to 
exisfing standards in Part 20 and the 
Commission does not intend to 
withdraw any portion of the rule that 
may be related to the performllllce 
objectives. 

WitJa regard to the specific 
performance objective for releases to 
the environment. the Enviro.nmental 
Protection Agency commented that the . 

· establishment of an individual expo'9ure 
limit at the site boundary for releases as 
proposed in I 61.41 is appropriate. They 
stated that the range of 1 to 25 mzem/yr 
analyzed by the Commission was a 
reasonable range that shouJd encompaoa 
any standard which EPA might derive 
for low level waste disposal facilities. 
Based on the Commission's_analysia, · 
NRC doe1 not anticipate any need to 
change the technical requirements of · 
Part 61 to meet a future EPA standard. 
In their comments, EPA stated their 
opinion that it was inappropriate to 
apply the EPA drinking water atandard 
as proposed in I 61.41. Accordingly, this 
part of the performance objective haa 
been deleted. However, this doe• not . 
diminish the Commission'• cORCem over 
protecting sources of drinking wwter. 
The Commission will assess the 
potential impact on drinking water 
suppliea as part of its licensing review. 

Reaction to the proposed performance 
objective to protect potential · · 
inadvertent intruders was mixed. There 
were some who felt the proposed 500 
mrem whole body dose to the intruder 
was too high. some felt that it waa the 
right value for a standard, and other1 
felt that higher valuea were in order. 
Those that felt that the standard sh,:,uld 
be higher suggested valuea of s rem or 
25 rem (lhe Department of Energy) to 
correspond to limits for occupational 
exposure or one-time exposures to 
workers from potential accidents. A 
number of commenters, In their 
comments about considering the 

probability that intrusion will occur, 
expressed concern about weighting too 
heavily the protection against 
inadvertent intrusion in determining 
disposal requirements for waste. Based 
on these comments, the Commission 
believes that the primary concem of 
those.who feel that the intruder 
protection obf ectlve ls too restrictive is 
the effect that this has on the 
concentrations of certain nuclides that 
are acceptable for disposal in a near 
surface facility and the need to meet , 
additional requirements such as stability 
for some wastes. With this in mind. and 
in re1ponse to other comments, the 
Commission has reevaluated the 
calculations that establish the waste 
classification concentration limits to 
eliminate unnecessarily conservative 
a88umptions with the result that the 
analysis is more realistic and the limits 
for several important isotopes have been 
raised. With this action, the Commission 
believes that most of the concerns of 
those who encouraged higher exposure 
limita or less emphasis on-protection of 

· intruders will have been met. 
With respect to those who suggested 

· thatlower limito would be appropriate, 
there were no compelling arguments or 
technical demonotrationa presented· that 
persuaded the Commission to lower the 

. · dose limit for intruders. 
The EPA recommended that the 500 . 

mrem dose limit be deleted froin the · 
performance objective, since the 
licensee would not be able to.monitor or 
demostrate compliance with a specific 
dose limit that appliea to an event that 
might occur hundreds of years from 
now. They did recommend use of the 500 
mrem whole body dose limit coupled 
with AI.ARA as the basis for 
determining the concentration limits in 
Table 1 of Part 61. The 500 mrem do11e 
limit has been deleted from the 
performance objective-but retained Bl 
the baii1 of the waste classification 

' limits. . ·.· 
Comments were offered that more 

emphasl1 should be placed on · · 
requirements, such as the use of durable 
monument• to warn potential intruden. 
Thi1 concept ii incorporated in the 
regulatiOfi. . . . 

Acta of terrorism and sabotage were 
identified Bl possjble intrusion problema 
and suggestions were made for 
protecting against such acts. The 
Commission does not feel that the 
likelihood of 1uch eventa or the 
magnitude of the effecta of such acts are 
sufficient to warrant requirementtl in . 
this regard. 

EPA asked for a clarification of the 
intent of the performance obf ective in 
I .61.43 Bl it pertains to effluenta from 

· the site. Thie performance objective 

11tate1 that operatiom at the land 
disposal f~cility must be conducted ID 
compliance with the standards for 
radiation protection 1et out in Part 20. 
Part 20 contains standard.I for 
concentrations of radlobotope1 in afr 
and water released from a licemed 
facility. Section 61.41 sets forth limita oi{ 
concentration, of radioisotopes releas'~d · 
from a land disposal facility which are 
lower than those in Part 20. It 11 the · 
Commission'• intent that the provisiona 
of Part 2!J will apply to all aepectl of · · 
radiation protection during operation· . . 
except for releases of radioactivity from 
the site which will be governed by the; · 
more stringent requirements of I 61.41. 
The rule has been modified to clarify· 
this point. ·-

Commenter11 pointed out a need to be 
clearer in the rule on how the principle 
of maintaining radiation expo1ure1 to a 
level that is as low as reasonably · 
achievable (Al.ARA) will be handled. 
The Commission intends that the · 
AI.ARA principle apply to the 
performance obf ectlves for Ions-term 
environmental release and protection of . · 
individuals during site operationa. It · 
cannot apply to the intruder 
performance objective, since Part 61 aeta 
out the requirements for protection and 
intrusion which is beyond the disposal 
facility licensee'i control. Appropriate 
changes have been made in II 61.41 and. 
61.43 to reflect the AI.ARA principle. 

Subpart D: §81.50, Disposal Sita 
Suitability for Near-Surface Dispoaal. 
Approximately two dozen commenten 
offered comments on varioua aspecta of 
I 61.50, addre1Sing disposal site · 
suitability requirements •. These 
comments addrese eight subject areu 
which are discussed below. 

Eight comments.were received on ~e 
requirement that the disposal site 1hall 
be capable of being characterized, 
modeled. analyzed, and ·monitored. The 
comments were directed to the · 
percelv;ed vaguene11 of the requirement. · 
I.e., what does It mean to be capable of , 
being characterized. modeled. analyzed, 
and monitored? Some commenten 
offered suggested rewording or. · 
examples. The Commission ha1 i11ued a 
1taff technical position ~G-oeoz) 
that provide• interpretation and 
explanation of the meaning and intent of 
this requirement. In the technical · 
position. it'is explained that the 1ite 
characteristics must be such that limited 
site characterization can adequately 
define the site characteristic• spati_ally . · 
across the disposal site and that 1ite 
characteristics should vary with a 
sufficiently narrow range so that the 
input to modeling is representative of 
the hydrogeologic units and the 
assumptions underlying the modelins 
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Ci.-·~ · illd. Further, natural proce1ae1 
dKtfns the diapo1al 1ite 1hould be 
oc:cuniD8 al a comiltent and definable 
nte 1ucb that the modeling of the 1ite 
will repre1ent both preaent and . 
anticlpatabl" 1ite conditiona after . 
cl0111N1. Finally, 1ite characteri1tiC1 muat 
be.1uch that a reuonable number of 
~torins polnta can adequ11tely 
de1i:ribe the extent to which . 
radionuclidea have migrated froni the 
wa1te di1po1al unita. In addition, the 
Commil!llion'1 1taff i1 developing an In-: 
hoU18 modeling capability and will 
aiwe that capability throuih pre- . 
qualification.of pro1pective computer 
codea. The Commi11ion believe, that a 
concile 1tatement In the rule along with 
suidance on theae 1ubjecta provided by 
techni~ position papen and 
Regulatory Guide, ii appropriate. 

Several upecta related to ground 
water were addreseed In the commenta. 
Three commenten (Ontario Hydro, the 
Department of Interior, and the 
Department of Energy) endoned the 
provillon In I m..50(a)(7) that pennlta 
dllpoaal below the water table where 
diffuaion dominated the ground water 
flow l)'ltem. 

The Department of Interior 
recommended uing the term, · · 
"!molecular diffu1ion" and both they and 
Ontario Hydro 1uae11ted specifying 11 · 
limit-for aoll hydraulic conductivity of . 
leu than 10-•cm/aec, aa appropriate: 
There were 1everal commenten who 
diaqreed with this provision and · 
recommended total containment or 
aomeminimum depth to the water table, 

The Commi1111ion envisions a site that 
would aatiafy the exception In section 
61.SO{a)(7) aa one with an inactive flow 
l)'ltem IO that the water which would · 
contact the wa11te1 would move on the 
order of IHI than one foot per year ... 
Given the low hydraulic conductivity 
and effective poro1ity of ·the 1oila, very 
little water would actually contact the 
waate or Dow from the disposal unita. · 
Tbe·travel time will re1ult in 1ufflclent · 
reduction of concentration of the 1mall · · 
amounll relea11ed and fine-grained aoU. 
will typically provide 1lgnfficant . 
attenuation for most radionuclides. No 
change ha, been made to thi1 provi1ion 
of the nale. 

Several commentera 1uggeited 
requirementa on retardation properties 
for aoiln, both impervious and poroua. 
One iugseated a leachate collection and 
treatment 1)'11tem for the lmpervioua . 
1oil1. The Commi11ion doe1 not conaider 
It eppropriate to uet forth specific valuet 
for characteristics which promote 
attenuation of radionuclides. Wberea1 
attenuation ii advantageous f(?r some ' 
radionuclidea, othen 11uc:h as H-3, C-14, 

and 1-129 may aot be 1fgnlficantly 
attenuated. The Commission believes 
that reliance should be placed OD 1itill3 
requirements which wnt keep water 
away from wastes. retult hi low 
volumes of contaminated water belns 
relealed, end provide a Jons travel time 
for decay. The Commission lakes 
exceptioli to any design which relie1 on 
a leachate coltection and'treabnent · 

. 1y1Jtem to reduce misration. Sach a 
design 11 expected to result in • 
requirement for continued active 1ite
maintenance, therefore violatins the 
performance objective in I 81.M, 

Several commentl recommended that 
the natural reaourcea conaidered under 
I 81,50(a)(4) specifically include groand 
w~ter and aquifers underlying the 1ite 
and that the resource, of 1ignificance 
were not limited to "economjc" 
1ignificance. Another 1ugsested that the 
re10urcea be "known" resources ao that 
the applicant would not have to ensase 
In an extensive exploration program to 
a1111ure that there were no 1ignificant 
natural re1ource11. The Commiuion 
considen ground water and aquifen to 
be natural resources in the context of 
this requirement. The Commisaion also 
agrees that it 1hould not be neceseary to 
conduct extensive exploration studies to 
prove that no resourcea exisl Several 
chanses have been made In tae sections 
relating to ground watet to re.Bed these 
commenta. 

Commenten raised four que1tion1 on 
the 11itina requirements related to 
1urface water drainage. These can be 
1ummari~d aa (1) definition of certain 
terms such 811 upstream drainage areas. 
coastal high-hazard area and wetland; 
(2) the adequacy of the exclusion of 
waste disposal based on the 100-year 
floodplain; (3) whether engineering 
drainage modilications can be made in 
order to meet the requirements; and (4) 
the vagueneBll of some terma. · 

With respect to the terms "co811tal 
high-hazard area" and "wetland," these 
are defined in Executive Order 11988 (42 
FR 26951, May 25, 1977), Floodplain 
Manaaement Guidelines which 111 noted 
in the rule. The tel'JD ."upstream drainage 
area" can be defined In conventional 
hydrologic tenn11 811 all the land surface 
which.drains, either by channel_ flow or 
sheetwash, across the disposal facility. 

The 100-year floodplain Is that land 
which would be inundated by a flood 
having a 1 in 100 chance of occurring In 
any particular year. The Commission 
feels the major hazard due to flooding is 
associated wnh the period or lite 
operations when disposal units are 
open. Because or other provisions of ~e 
rule, the disposal units will be open •· 
comparatively short time. Once closed. 
the covers· and sile drainage 1y11tem will 

provide protection against the effec:ta of 
flooding. The CommiD11lon con1iden 300 
or 500-year Ooodplain• to be · · 
unnece111arily resbictlve; and qaelltlou 
whether an adequate data ba_. or 
1tandard methods of detenninlng 1acb 
floodplains exist. 

The question on engineerfns ' 
modification• will be addre11Sed mortt 
fully in staff technical position, related 
to site suitability. !Selection and 
characterization and to site design and 
operations. Engineering featmes may be 
used to improve site drainage ud 
protect against ftocding during 
operatiom. 

With respect to the vaguenen, or non• 
prescriptive, nature of the requirements, 
the Commission considers the J!liting · 
requirements as site screening tools 
which will be met in most case·s and 
which. If not met fully, would require a 
site-specific evaluation to determine • 
whether an exemption In warranted. The 
Commi1sion find, this preferable to 
treating more preacriptive siting 
requirements as exclusionary. · 

Minor changes of a clarifying nature 
have been made to the.requiremenllJ 
related to flooding. 

Several commentere suggested that 
radioactive .waste disposal facilitiea 
could be colocated with hazardous 
waste disposal facilities. Tlae 
Commission does not object to this aa 
long aa lhe facilitie1 are separated from 
one another end the wastes are not · 
conuningled. The provisions of I 81.50 
pertaining to nearby facilitiea not 
adversely impacting the ability of the 
site to meet the performance objectives 
or significantly masking the 
environmental monitoring program 
would have to be mel 

Several commen tera raised the 
question of relevance of seismic or 
volcanic hazards to low level wa1te 
disposal, given the orders of magnitude 
difference between the time framu for 
those geologic phenomens and the 
hazard of the low-level wastes. Concem 
was also expreseed that certain areas, 
such as California, would have all 
potential sitea eliminated by ~e 
requirement to avoid seismic areas. 

The requirement. 811 written. provides 
the Commission a mechanism for site 
specific ,valuation of such facton u 
recurrence intervals, probabilities. 
liquefaction potential, and ground 
accelerations to compare against a long
term (500-year) radiological hHard and 
the disposal requirements of Part 61. 
This minimum technical requirement 
would not arbitrarily eliminate potential 
sites 110 much as It would provide II site 
screening test whlch will be met in most 
_cases and will mandate a thorough 
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evaJuaticm of site performmDCe in meu 
of knovm tectonic hazards. 

Several pl!tflona commented on the 
reliability of long term projectiona af 
population growtb. The CommiNion 
recognize, such projectiona have • 
degree of uncertainty. Part of the staff 
review of any projection focuaea on tlli1 
uncertainty an.d bow .it hall been 
handled by the applicant. Prevloua . 
experience with commercial low-level 
disposal aitea illuatrate that suitable 
1ile1 can reasonably be found in area, 
of low population density and minimal 
population growth potential . 

Two commentera suggested a eltins 
requirement based on accessibility to 
major transportation routes. Thia i11ue 
becomes a consideration in site 
aelection and the evaluation of 
altemstivea required under NEPA and Is 
not necessary in the nile. . 

Individual comments were received 
1aggeating siting requirements related to 
mechanical and physical propertie1 of 
aoils to make them suitable for 
compaction and supporting construction 
equipment, and requirements to avoid 
area11 of high natural r11dioactivity. 
Changes to the rule were not deemed 
necessary. The mechanicaland physical 
characteristica ofsoila are facton to be· 
addressed in the site design and 
operauona in order to meet stabilization 
requirementl and objectives. With 
respect to areu of high natural 
radioactivity, these areas would be 
excluded if they could be sho.wn to 
violate the ability to CIUTJ out a 
monitoring program. Otherwise, tbs 
Commission sees no valid reason for 
excluding these areaL 

Several commenters raised the 
general question of the length of time the 
various siting or design requirement, 
have to be aatisfied. Othera reqneated 
that the design basui.natural eventa or 
phenomena be Identified and that the 
length of time for consideration 
associated with these be stated. · 

The ailing. design. and wash! form 
requirement• relate to both stability of 
the disposal 1ite and control of release, 
within acceptable limits. Reliance must 
be placed for a longer time on t1te site · 
since the waste form and design 
features will decrease In effectiveness 
over time. Therefore, each of the ailing 
requirements 1hould be considered 
applicable over the indefinite future and 
should be evaluated for at leut • 500-
year time frame. A 500-year time frame · 
for design basis natural eveata or 
phenomena should also be applied. · 

Subpart D: § 61.51, Dis[KHal Site 
Design for Land Disposal. Five 
commenteni objected ti> the 
absoluteness of the requlremenm in 

I 81.51 relative to preventing lnftltratioa 
and eliminatins the contact of water 
with waste. Comment• were alao 
expressed requesting preferential 
consideration be given to progreBaiw 
slope design for burial and concern wu 
expressed that die rule does.not provide 
specific guidance for engineered 
featurea. Commenters also expressed 
concem that site mas used for dispo1al 
of Cla11 A waste will require more 
maintenance. 

The requirements referred to are 
expressed 811 design objectives. Given 
that these are design objective11, the 
actual achievement will be to mfnlrnfre. 
rather than absolutely prevent or 
eliminate. The achievement level should 
be Bl near the design objective1 Ill fl 
practicable. The wording of these· · 
paragraphs baa been changed to reflect 
this. With respect to progressive ,lope 
design for ~urial, the regulation does not 
specify the type of disposal unit. The 
site designer should give particular 
attention to the design of that portion of 
the facility used for the disposal of Class 
A wastes 110 that the Inherently unatable 
Cla11 A wastes will not Interfere with 
the long-term otability of the ,ue. 

Four commentera recommended that 
warning signs or pennanent 
Identification monuments be employed 
u a deterrent to Inadvertent Intrusion. 
Several suggested a design lifetime of 
500 years for such markeni. . . . 

Although there.are few "signs" in the 
traditiqnal sense that have design llvea 
approaching 500 years, the Commission 
would consider such things as granite 
monuments near the survey ~arker 
control points as an appropriate adjunct 
to the physical intruder barrien 
employed in the disposal of the waste. A · 
change to the rule hai been made to 
require auch monumenta at the time the 
ncense 11 terminated. 

Subpart D: § 61.52, Land Disposal . 
Facility Operation and Disposal Sita 
Closure. There were several !HUBi : . 
related to facility operation and site 
closure Identified by 111;,out .tbirty. 
commentera. A half dozen commenten 
raised questiona with respect to the 
requirement that Class A waste be 
iegregated from other classe, of waste. 
Question, al.so addressed the need for 
segregation during transportation. the 
meaning and Intent of the term 
'interaction." and the need for 
1egregation in arid sites. . · · 

The Intent of the rule i1 not to prohibit 
waste from more than one class from 
being shipped on the same transport 
vehicle. Consistent with appropriate 
transportation regulatlona, the · · 
Commission has no objection to 
commingling different claue1 of waate 

. ID tran1port. 

In identifying the need to. clarify dw 
term .. interaction, .. the commenten 
noted that it waa vague and . 
unenforceable, could include mfsration. 
and could be phylical or chemical 
Interaction. 

The intent of the rule II lo protect 
Clan B and C waateL Clua A wulH · 
co.uld interact with other wutes direct!J 
through the release of abaorbed Uquidl. 
solvent,, or other mobile componenta 
that might be present in Class A waate. 
Indirect interactiota could result from .. 
degradation of Class Aweete and lta ·. · 
lack of 1tability. Con1olidetion of Clas, 
A wastes would provide a leH stable . 
,upport which could contribute to failure 
of the disposal unit .cover leading ta·. 
increased precipitation Infiltration ud 
surface water Intrusion. The de~ .to 
which these interactions could occur 
depends to a large extent on lite 1pec:lfk: 
characteristics and the Commislloa · 
doe, not believe that It la appropriata to 
set a prescriptive requirement in tbia 
area in the rule. Th.e wording of thla . 
requirement ha1 been changed to deftne 
the purpose for the segregation and . 
minimization of interaction between th.• 
segregated wastes. The rule. also pennlta 
Cla111 A waste that meetl the 1tability 
requirement• to be placed with Clan B 
and C wastea. · 

The State of Washington regulatea the 
disposal site- located in an arid .reglou , 
near Richland. Wa,hJngton. The State 
noted that without the likelihood of 
ground. water or surface water bema ' 
factors at arid sites, segregation of Clau 
A wastes 1eem1 to be unnecessary. '· 
They also noted that commingling Clasi 
A and B w11Stee would dilute the Clasa B 
wa11te1 and have potential beneBL . 

The State's observation, may have 
merit for arid 11ites but are difficult to 
adopt In a rule that must addrea sita 
located In all part, of the country. 11ie 
Commission anticipated the need to ·. 
consider alternative disposal . 
requlrementa and Included I et.st, 
"AltematlveN1quirementl for deslp 
and operatlona" to provide for 
consideration of such alternativu. 

A number of conunenten noted that 
factora other than waste form play a 
role in assuring the 1tablllty of the 1lte. 
In the area of lite operations, then . 
factors are identified as the way in 
which waste Is emplaced and the filllns 
of void, in between waste packagea 
after emplacement. Several pointed out 
the 1tability problems (slumping, etc.) 
that could still be a111ociated with 
disposal unite containing the segregated 
and llll8table Clas1 A waste. A number 
of commenten objected to the 
requirement that wastes m111t be 
emplaced in an orderly manner becauae 
of perceived incre!llled expo,ures. The 
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requirement that was propo1ed In 
puqraph (4) of I 81.52{a) wa1 Intended 
to 881111'11 that the placement al packqes 
Into a dlaponl unit did not destroy the 
lntesrfty of the package in ord• to 
mb1.l.mm the possibility of relea1e1 of 
cantamlnatian. 8Dd alao to miolmize the 
'l'Old 1pace1 betwl!ea package• 10 that 
·this would not be a contributor to alte 
loatability. It baa beeo a common· 
practice at wa1te di1po1al facilitie1 to 
dump 1oma wa,tea over the edge of a 
disposal trench with the package, 
fallloa and tumbling to the trench 
bottom where they ended up • random 
arrangement. Thia practice jeopardize• 
package Integrity and doe1 not permit 
acce111 to voids between package• IO 
that they could be backfilled. The 
aa11uinption by the commenten that 
orderly emplacement neceaaitate11 
lncrea1ed handllns by 111te operatol'9 
with reaultant higher radiation 
exposures i1 not neceaaarily the caae. 
Uftlng and ,tacking device1 are 
currently In U11e for low level wa1te 
cll11poaal that permit remote lifting and 
emplacement In the disposal trench 
without Increased occupational 
exposure. The resulting emplacement 
meell the Intent of protection of 
packaging integrity and acceaa to void 
1pace1. Since the term '"orderly" Wat 
1ubject to misinterpretation. the 
requirement hat been rewritten to 
remove the term and to specify the 
objectives of emplacement. -

. Six commenter111 addre111ed the 
requirement for maintaining a buffer 
zone of at least 100 feet. These 
commenll generally supported the 
concept and purposes of a buffer zone, 
but questioned whether the specified 100 
feet was 1ufficienL The Department of 
the Interior suggested that the buffer 
zone 1bould be three dimensional to 
Include some distance below the 
disposal 1ite. 

In response to these commenll, the 
Commission b&1 restated the 
requiremsnt in terma of the objective to 
carry out monitoring activities and take 
mitigative me&1ures if needed. and ba1 
made the buffer zone three dimensional. 

Several penons commented on the 
need to conduct ancillary activitie1 at 
the disposal facility 1ucb as 1torage, 
waste treatment, truck terminal11, etc. 
Concern w&11 expreBBed over the 
l&D8Uase in I 61.51(a)(7) that would 
Rem to preclude 11uch activiti811. Othen 
felt that provisions should be made iD 
Part 81 for the description and liceD1ina 
of 1ucb activities. 

The provi1ion of I 61.51 that caused 
the concern was that the disposal !rite 
shall be ued exclusively for the 
dis~al of radioactive waatea. The 

intent or this provision was to prevent 
the diapoaal of was tea such aa toxic o'r 
hazardous chemicals which do not 
contain radioactive material at the 
facility. It was not intended, as could 
easily be inferred from the way the 
requirement was worded, that disposal 
is the only activity that could take place. 
Corrective word changes have been 
made to clarify this. The purpose of Part 
61 is to 1pecify the regulatory 
requirements for the disposal of 
radioactive waste. Existing 
requirements in Parts 30, 40, 70, et al., 
would govern the licensing of other 
activities Involving licensed radioactive 
materials, such aa waste treatment or 
1torage. 

Several comments questioned the 
meaning of the term "a few percent 
above baclcground" 89' applied to the 
reqqjrement that limits radiation levels 
at the surface of the disposal unit cover. 
Some suggested value11 from a11 low 81!11 
percent of background to as high as 1 
mrem/hour (about 5,000 percent of 
background). One commenter 1uggested 
that the radiation limit should not be 
confined to gamma radiation, but should 
be expressed as a dose rate to include 
other types of radiation. 

The rulea in Part 20 contain provisions 
for premissible levels of radiation in 
unrestricted areas In I 20.105. The 
Commission considers these to be 
appropriate for application at the time 
that the ~sposal facility license is 
transferred to the site owner for the 
period of institutional control. Although 
accesa to the site will be controlled to 
prevent inadvertent intrusion and the 
site could be viewed as a restricted 
area, the Commission believes it la not 
proper to consider those who do have 
acce111, 11ucb as caretakers and site 
maintenance personnel, as radiation . 
worken who could receive much higher 
occupational exposures. Therefore, 
I 61.52(a)(6) bas been changed to reflect 
the Part 20 unrestricted limits. 

A number of other individual 
commenll and 11uggestion1 WeJ:'.8 
con1idered and were addre11ed In the 
detailed analysi1 of comments. Some 
clarifying cbaoaes were made to the rule 
•• a result. 

Subpart D: § 81.53, Environmental 
Monitoring. Only nine commenten 
addressed the provisions for 
environmental monitoring. One 
commenter obaerved that analyses of 
release pathways should be conducted 
10 that they may be validated by data 
acquired from subsequent monitoring, a 
point with which the CommillBion · 
agrees. Two comments addressed the 
12-month preoperational monitoring 
requirement: one thought it too long, the 
other too 1hort. While a one-year period 

of 1ite specific data may not provide the 
range of fluctuations in data expected · 
over a longer period, the site specific 
data can be augmented by 
reconnaissance level data or regional 
data that can be correlated with the site• 
specific data. These activities should be 
started early enough In the site 
development process that they do not 
Interfere with 8 timely submittal of 8'1 
application. Additional data may be 
obtained aa the licensing proce111 
continues which can be used to update 
the application. 

It was noted that the environmental 
monitoring requirements are not 
detailed or specific and at least one 
commenter suggested that highly 
detailed prescriptive requirement11 be 
11et forth. Because of the wide variety of 
site-specific conditions, and a desire to 
avoid overly prescriptive requirements 
in Part 61, the Commission does not feel 
that this suggestion ia practicable. A 
Branch Technical Position on 
Monitoring is being prepared and will 
provide additional guidance. 

It was pointed out that one important 
purpose of a monitoring system is to 
provide early warning of migration of 
radionuclides from the disposal site 
before they leave the site boundary. The 
Commission agrees, and baa made a· 
clarifying change to that effecL 

The Department of Interior 
recommended that "geochemistry" be 
added to the site characteristics to be 
studied. This has been done. 

Subpart D: § 61.55, Waste 
Classification. Over half of the 
commenter, on Part 61 offered 
comments on one aspect or another of 
the waste classification provisions. 
Nearly 20 different issues were 
identified and addresaed in the staff'• 
detailed analysis of comments. In 
general there was support for the 
concept of identifying wastea that were 
generally acceptable for near-surface 
disposal and further dividing this 
general category Into more specific 
classes. Moat of the comments were 
related to understanding how these 
categories were established and the 
ba11i11 for them: 1upport for further 
identifying a claaa of waste that would 
not be of any regulatory concern 
because·of its low radioactivity, i.e., a 
"de mlnimis" level; what should the 
upper limits be particularly for certain 
radioisotopes such as the transuranic 
elements; what provisions will be made 
for disposal of waste that exceed the 
limits for near-surface disposal; and 
how does a waste generator show 
compliance with the waste claBBification 
requirements. There were a large 
number of comments requestioa 
clarification and restructuring of the 
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requirements to make them more 
understandable, as well as a number of 
miscellaneous comments. 

With respect to those comments that 
the numbers used to define waste 
cla11&ification were not adequately 
explained or supported in Part 81, it 
should be noted that most such · 
comments were submitted before the 
supporting Draft Environmental Impact 
Statement (DEIS) for Part 81 became 
generally available. Since a 
considerable part of the DEIS is devoted 
to the derivation of the waste 
classification numbers, the Commission 
does not feel that the basis needs to be 
repeated in detail in the rule. The 
Commission is preparing an analysis of 
the comments received on the DEIS and 
these comments will be factored into the 
final EIS to make the basis for waste 
classification values more 
understandable. Other commenters on 
the numerical values suggested the use 
of values reported in an earlier NRC 
contractor document, NUREG/CR-1005. 
The preaent waste claasification scheme 
propoeed in Part 81 drew on this and 
other earlier work: however, the earlier 
approaches to waste classification did 
not consider the effects of stability or. 
waste form. 

. Table t Proposed values for several 
radionuclides that were the same value 
regardless of the class of waste. This 
has lead to some confusion and 
misunderstanding. In the disposal of 
wastes. precautions are taken to provide 
protection against intrusion for the first 
several hundred years. These 
precautions include institutional · 
controls, waste form requirements, and 
intruder barriers. There are certain 
radionuclides common to waste that are 
of such a long half-life that they will be 
present several hundred years from now 
in essentially the same concentration as 
when they were originally disposed. 
Therefore, the rule limits the initial 
concentrations of these radionuclides to 
values that will be acceptable after 
several hundred years when the 
intrusion protection me&11urea are not 
considered to be effective. · · 

Over one fourth of all commenten 
endorsed the concept of setting levels 
for wastes below which there is no 
regulatory concern, the so-called "de 
minimis" level. Some of the commenters 
supporting the de minimis concept made 
direct reference to the Commission's 
position that exempting particular waste 
streams from compliance with the Part 
81 regulations was preferable to setting 
generic levels for all iaotopes. Several 
disagreed with this position, although at 
least one of these commenters remarked 
that as there is not yet a consensus on a 

generic de minimis level, any level 
chosen would be premature. A number 
of other commentera suggested that a de 
minimia classification be added to the 
Part 81 regulations, perhap11 as an 
additional column in Table t. 

Several commeJitera suggested that 
NRC permit case-by-case review of 
requests for specific application of the 
de minimis concept during the period 
criteria are being developed. Others 
suggested 11pecific values for spedfic 
waste streams or radioisotopes. 

The fundamental concern of 
practicially all commentera was not as 
much whether a generic or a case-by
case approach be taken, but rather that 
action to develop de minimis standard 
should be taken as soon as possible. 

The Commiseion agrees with the 
importance of setting timely standarda 
for disposal of certain waste11 by le111 
restrictive means. The Commission 
agrees with the commenter& that 
establishment of such de minimis level, 
would reduce costs of disposal for many 
licensees and would also conserve 
space in disposal facilities which are 
otherwise designed for wastes having 
much higher activities. The Commission 
also believes that establishment of de 
minimis levels is important in enhancing 
overall stability of a disposal facility, 
and therefore in reducing potential long
term site maintenance and 
corresponding costs, since de minimis 
level11 would reduce the volume of Clas, 
A waste. This would also tend to reduce 
ground water migration impacts, since 
1ubsidence and water infiltration would 
be reduced. 

Regarding the Issue of setting de 
minimis levels on a generic or on a caae• 
by-case basis, the Commission still 
believes that the current policy of 
examining waste stream, on a case-by
case basia will result in the quickest and 
best result,. It i1 recognized that aetting 
generic limits may be a desirable goal. 
and the Commission Plans to work thi, 
goal over the next few years. 
Meanwhile, the Commi11ion bellevea 
that the procesa of examining a few 
specific waste stream, will facilitate the 
development of generic requirement, 
and is accelerating its efforts on setting 
standards for disposal of waste, by les1 
restrictive means. In this regard. the 
Commission staff is willing to accept 
petitions for rulemaking from licensee,, 
licensee organizations, or others for 
declaring certain w&11te streams to be of 
no regulatory concern. Such petitiona 

. should provide at least the followms 
information: 

• A description of the proce11 by 
which the waste 11 generated; 

• A description of the waste 
generated, including chemical 
characteristic,; 

• The radionuclide content of the 
w&11te, including principal OIi well a, 
trace contaminant,; 

• A description of the potential . . 
change in the radionuclide content a, a 
function of process variation,; 

• A description of the proce111 control 
and quallty control programs by which 
the licensee would ensure compliance. · 

Waste streams common to a number 
of licensees and in which the · 
radionuclide content ls well known and 
relatively nonvarient are generally ' . 
preferred. Individual licensees may also 
continue to request amendment, for 
alternative disposal methods for the 
licensee's own waste pursuant to 
120.soz. 

Of all the values proposed in Tablet, 
the limits for contamination by alpha 
emitting transuranic elements received 
the most attention and comments. There 
were a number of.i11&ues raised related 
to the allowable concentration, ranging 
from its validity to the impacts of 
meeting the limit: By far the moat 
comments were related to the magnitude 
of the limit. Of the 23 cpmmenters on the 
transuranic issue, four thought the to 
nCA/gm limit should be retained or 
lowered. while the remaining 19 
suggested that the limit be raised. Those 
who suggested that the limit be raised 
presented·a number of supporting 
arguments. Many, if not most, of the 
commenters suggested that the limit 
could be safely raised to too net/gm. . 
One argument given is the advantage of 
enforceability of the higher limit. With 
current measurement technique&, it la 
argued that it is very difficult if not · 
impossible to certify that waste contain, 
less than 10 nCi/gm. but much leu 
difficult to certify that it is less than 100 
nCi/gm. Others pointed out that a 100 
nCi/gm limit would encourage volume 
reduction through incineration and othef 
mean, while conversely, the to net/gm 
limit would discourage volume 
reduction, contrary to the Commi11ion'a 
policy on volume reduction. The 
commenten cited a number of report,, 
documents, and ongoing activities Bl 
providing Justification for their 
contentions, including a proposed 
revision to the Department of Energy 
Manual Chapter 0511. Some commenten 
felt that the Commiseion'1 calculation, 
were excessively conservative. The 
most common comment in this regard 
was that the analysis did not consider 
dilution by other wastes, and if that 
dilution were considered. the allowable 
concentration could be increased by an 
order of magnitude or more. 
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'l'bec:ommenten that aupported the 10 
net/gm limit or did not want it niaed 
senerally made 1tatementa of 
endoreem.ent for the value beca111e of 
prior 111e or beca111e of the view that 
wastea exceedlns thi1 limit lhould not 
be buried at commercial low-level wa1te 
di1poaal litea. Concern ID thi1 resent 
wa1 al10 expresnd over'the proviaion In 
I et.Sa that the Collllllil1ion could. on a 
ca~by~ae bui1, grant exemptiom to 
the wa1te cla11ification requirement. 
thereby permittins disposal of hlsher 
concentrationa of tramuranic 
radionuclidea. 

In re1ponn to then comment-. the 
Commiuion ba1 reevaluated the 
analyn1 for di1po1al of wa1te 
contaJnfns transuranic nuclide& ID an 
attempt to temper unnece11arily 
comervative a1111umption11, such a1 not 
conaiderin& the dilution by other wute1 
that decay to e11entially Inert levela 
with time, ao that more reali1tic 
estimate, of consequencea will reault. 
Id a result, disposal limitl for Clau C. 
w&11te have been raised to 100 nCi/gm 
for long lived alpha emittiJls tran1uranic 
nuclide,. For Cla111 A wastea, the limit 
remains at 10 nCi/gm. The detaill and 
result, of these analyses are presented 
ID the Final Environmental Statement 
1upporting Part 81. 

Several commenten wanted to bow 
what to do with waste containins 
Radium-228, a radiolaotope which ia not 
currently lilted. It appears that there are 
two types of radium wastes to be 
considered: (1) small concentrated 
sources of radium such as radiation 
aourcee or lwnineacent dials, and (Z) 
wastes which contain small amounts of 
radium incidental to other 
radioisotopes. such ae radium contained 
In wutea from uranium separation 
proce11es. The former le not 1ubject tq 
regulation by the Commission. 1ince 
radium 11 a naturally-occurriDs i1otope 
and i1 not included ID the provisiom of 
the Atomic Enersy Act of 1954. e.11 
amended. The Environmental Protection 
Agency has a program for collection of 
radium sources. Thi• prosram may be 
phased out ID the next few yean. Such 
aource1 are expected to be tranaferred 
to the Department of Enersy for storage 
and disposal. Al for radium incidental 
to other types of waete, the Commi11ioa 
has made provisiom for disposal of 
amall quantities of uranium tailing, u 
ClaB1 A waste. For purposes of this 
provitton. a 1mall quantity 111 defined a, 
10,000 kilograma containins not more 
than 5 millicurie1 of radium-228. This 
concentration is typical of uranium mW 
tailing, (O.S nanocuries per gram). The 
quantity of radium-226 ie that conlalned 
ID 150 pounds of natural uranimn at 

equilibrium with its daughter products. 
10 CFR Part 40 permits any person to 
possess and use under seneral license 
150 pounds of source material per year. 
Permitting the disposal of aucb a 
quantity In a near-future disposal 
facility la judged to be acceptable. For 
larger amounts, specific approval would 
be required. 

Several commentera expre&1ed 
concern with a footnote in Table 1 and 
I 61.SS(d) which indicate that sreater 
concentrations than Cla&1 C limits may 
be determined to be acceptable for near-
1urface disposal under certain 
conditions. Commentera were either 
opposed to permitting any higher 
concentrations or asked for clarification 
of what the requirements would be for 
higher concentratiom. · 

The Commiaaion established the Clasa 
C limits using the performance 
objectiv.es as criteria to ensure safe 
disposal of waste considering the desree 
of protection provided by "normal" 
near-surface disposal. To ensure that the 
performance objectives are met. 
disposal of higher concentrations of 
isotopes than those listed in Table 1 
would have to be by disposal 
technologies having greater confinement 
capacity or protection than "normal" 
near-surface disposal. Such improved 
disposal technologies could, dependins 
on the particular radioisotopes, Involve 
better waste forms or packaging. or 
disposal by methods havins additional 
barriers against intrusion (e.g., burial at 
depths sreater than 5 meters), The 
Commission believes that some 
flexibility should be permitted. provided 
the performance objectives are met. and 
therefore will evaluate exceptions on a 
case-by-case basis. In the meantime, the 
Commiaaion is beginning studies to 
establish criteria for the disposal of 
wastes that are not normally suited for 
near-surface disposal. These would be 
the subject of future rulemaking. 

Over one dozen commentera, nearly 
all of which were nuclear utilities or 
industry groups, expressed concern with 
how one determines compliance with 
the waste classification requirementl. 
Most were concerned that the 
regulations would require them to 
routinely measure for every isotope in 
Table 1 within each package of waste. 
Many examples were given of the 
difficulty that this would present. citins 
heterogeneous waste mixtures, difficult 
to measure radioisotopes, Increased 
coats, radiation exposures to personnel. 
etc. A number of suggestions were 
offered related to m,eans of classifying 
the waste by its source, measurins key 
isotopes to Infer quantities of more 
difficult-to-measure isotopea, and 

establishing different limits for every 
disposal 1ite. 

The CommiB11ion expects licensees to 
carry out individual programs to aasure 
proper claaaification of waste. However, 
the CommiHion doe, not feel that 
detailed measurements rG\ltinely made 
on all. waste packages are nece11ary or 
desirable. The Commilsion 1taff fl · 
developing sufdance to licensee• on a 
number of alternative methods by which 
compliance can be shown. At present, 
the Commi111ion staff bas identified four 
basic programil which may be used 
either individually or In c:ombination by 
licensees. They are: material, 
accountability; cla11ification by source: 
sro111 radioactivity measurements: and 
direct measurement of individual 
radionuclides includins scaling some 
radionuclidee based upon measurement 
of others. These methods are discu111ed 
In the Branch Technical Position on 
Waste Cla11ification being prepared. 

Several commenten also raised the 
i11ue of averaging c:oncentrations to 
c:omply with the concentration limits. 
One expreHed concern about the 
potential for c:oncentrated or "hot spots" 
of transuranic nuclidea permitted under 
the proposed provision to allow 
concentrations to be averaged over the 
volume of the package. Since the trace 
transuranic nuclides in most shipments 
will be .homogeneously distributed and 
Incidental to the total activity, averaging 
over the packages is physically 
representative of the majority of wastes. 
ReproceHing or other future chansea in 
waste 1treams which might change the 
traasuranic character of the waste can 
be addressed in subsequent rule 
chanses. Other commenters were 
c:oncerned about potential ground water 
restricted inventory limits on 
radionuclides which are present in 
wastes ID very low c:oncentrationa. 
Assay of individual packagea for these 
nuclide, i1 difficult as di1cu111ed ID the 
precedins paragraph. Averaging the 
c:oncenttation of radionuclides 1uch aa 
Tc-99 or 1-129 over the waste shipment 
or control on a total site inventory basia 
was suggested to minimize conHrvative 
over-reporting. Such over-reporting 
could exhaust site Inventory limits and 
lead to inefficient use of the site. The 
CommiBSion asrees. This iHue will also 
be addressed in the Branch Technical 
Position on Waste Claesification which 
will be available in early 1983. The 
concentration averaging language in the 
final rule wee chansed to provide 
additional flexibility for the specific 
guidance being developed in the Branch 
Technical Position. 

In a related issue. a few commenten 
remarked on the difficulty of inapection 
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and. enforcement to ensure compliance 
with the Part 61 requirements, citing 
past history of waste shippera not 
complying with the present DOT and 
NRC shipping requirements. 

The Commi11ion has recognized the 
Importance of increasing inspection and 
enforcement activities in the processing, 
packaging, and transportation of waste. 
A number of programs have been 
initiated to improve compliance. At the . 
present time, enforcement comes largely 
on the basis of pro,isions in the existing 
regulations (e.g., 10 CFR Parts 30, 40, .and 
70) that no licensee may transfer 
licensed material to another person 
unless that person 11 properly licensed 
to receive it. Requirements on waste 
form, concentrations. etc., are a part of 
the disposal site licensee's license. The 
Commi1&ion believes that l11uing 
regulations to which all waste 
generators and disposal site operators 
would be subject will give the 
Commisaion a stronger basis for 
Inspection and enforcement. Adoption 
of uniform requirements by Agreement 
States will greatly bolster the 
effectlvene11 of a national system of 
Inspection and enforcement. 

There were several commenters who 
. argued that the waste cla11ification. 
· scheme tends to discourage volume 
reduction. since this increases 
concentrations of radioisotopes and may 
reeult in a change In classification, or at 
the extreme, make the waste 
unacceptable for near-surface disposal. 
As long as the resulting concentration, 

· of radioisotopes are within the limits set 
by Part 81, the Commi11ion does not feel 
that waste classification necessarily 

· discourages volume reduction. While a 
higher classification of waste might 
result In more stringent requirements on 
waste form and disposal methods, there 
are economic considerations that need 
to be· considered by the waste generator. 
The·cost of processing, shipping, and 
disposal of a small volume of higher 
classification waste needs to be 
compared with the transportation and 
disposal of a larger volume of a lower 
classification waste. There 11 no reason 
to believe that the balance will always 
be against volume reduction. For wastes 
with concentrations that would place 
them not generally acceptable for near
surface disposal if they were volume 
reduced. the provisions for specific 
Commission approval of the disposal of 
such waste, provides a potential 
alternative for licenseea considering 
volume reduction. 

Several commenters were concerned 
with materials which may be present in 
low-level radioactive waste which may 
be chemically toxic or hazardoua. Some 

suggested that the Commi11lon'1 waste 
classification system incorporate a 
"total hazard" approach that would 
consider both the radiological and 
chemical hazard of wastes. At least one 
comment did not favor the total hazard 
approach because of the very complex 
cla1111lficatlon system that the 
commenter perceived would result. 

. The Comml11ion has stated publicly 
on several occaslona that if it were 
technically feasible to cla11ify wa1te by 
total hazard. then It would make 

· Pminently good eense to do 10. We do 
· not now know of any acheme fQr such 

cla111ification; however, the Department 
of Energy Intends to support research 
Into the development of a cla1&ification 
system for hazardous waste that might 
be compatible with Part 81. In the 
meantime, the CommlHlon will study 
the chemical toxicity of low-level waste, 
with. special emphasi1 on Identifying 
any licensees who generate hazardous 
wastes subject to requiremeilta ~f the 
Environmental Protection Agency. We 
will look then at what cowd be done, 
perhaps ~ugh processing, to minimize 
the hazard. 

Furthermore, the Commission believes 
that the technical provisions of Part 81 
generally meet or exceed those expected 
In the Environmental Protection 
Agency's rule~. for the disposal of 
hazardous wastes. Although It la not the 
CommiHion's Intent to allow disposal of 
hazardous wastes In a radioactive waste 
disposal Cacility, as ia noted In the 
regulation, the CommlHion recogniz&1 
that such wastes may be present In low
level radioactive wastea. It ii the 
Comml11ion'1 vlew·that disposal of 
these combined wastes In accord~ce 
with the requirement, of Part 81 will 
adequately protl!Ct the public health·and 
safety. Such hazardous wastes are 
expected to be such a small percentage 
of the total volume that dilution by other 
wastes would sre~tly minimize any 
rlsb. The Comml1&lon Intends to work 

· closely with the Environmental 
Protection Agency to assure continued 
compatibility. Further, EPA In lta 
re1ponae to a re1~lution of the 
Conference of Radiation Control 
Program Directora Indicated their . 
willlngne11 to work with other Federal 
agencie1 to addreai thl1 problem. 

Several commentera ralaed questiona 
on the basl1 or criteria for 1ett1ns 1ite 
Inventory limita for certain 
radlonuclides, as wa1 Indicated In Table 
1 of the proposed rule. Some corTectly 
noted that such Inventory limita would 
be site 1pecific. The Comml11lon 
established concentration limita for 
radlonuclides based on a number of 
conalderationo, lncludlng protection of a 

potential Intruder, operational safety, 
and long-term site stability. In addition 
to concentration limits, the Commluloa 
desires the ability to limit maximum site 
Inventories for some Isotope, that are of 
concern from a ground water point of 
view. Isotopes which are both mobile 
and long-lived are lodlne-129, 
teclu)etlum-99, and carbon-14. Tritium la 
of concern due to tts· extreme mobility 
and Its presence In waste In large 
quantities. Establishment of Inventor, 
limits through site-specific license 
conditions for such radionuclide1 will . · 
help ensure that the performance 
objectives for ground water mJgration. ' 
are not exceeded. The Comml11ion doe1 
not plan,_as was suggested by a few 
commenters, to establish site Inventory 
limits for every Isotope to protect 
against potential Intrusion. Inadvertent 
Intruder exposures are mainly controlled 
by the concentration of a particular 
Isotope, and to a le111er degree by the 
lite Inventory. 

Several commenters raised 1peclftc 
points about the cost and regulatory. 
burden of the waste cla111ificatlon · 
requirements. Much of the concem wu 
related to the l1Sue of coata for . 
determining compliance with the 
concentration limits, as di1cu111ed 
earlier. The basis of the concentratiou, 
In particular the 10 nanocurie per gram 
limit for transuranic nuclide, wa1 of 
concem and ls discussed elsewhere. 
One commenter expressed the view that 
the classification requirements would 
raise the cost of disposal because of 
perceived Increased cost for dlspo11al of 
ClaBS A waste and the cost of quality · 
control activltle1. · 

While some costs will be a1&odated 
with these concel'DI, when they are 
weighed against the longer term costs · 
and Institutional burdena that may 
result if the requirements are not 
adopted, the Comml11lon Judges the 
iihort-term costs to be warranted. 

The State of Nevada, who regulate• ·. 
the Beatty site, expresaed the view that 
the rule will Increase the burden and · 
expenses of the regulatory agencle1. ·· 
Two reasons cited related to monltorizia 
the adequacy of site maintenance funds 
and Inspection of waste generator 
packaging and cla11lfication actlvltiea. 

Monitoring the adequacy of funding la 
already a part of the program for 
regulating di1po1al sites and la only · 
peripherally related to wa1te 
cla111lfication In that stability 11 not 
assumed for Clas, A wastes. Thia i1 not 
different from the existing situation at 
disposal facilities where a large · 
percentage of waste ls not in a stable 
form. Thus, this does not appear to be a · 
significant Increase In regu)atol'J 
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burden. Inspection of waste generatora 
for compliance with waste classification 
II more the re1pomibility of the 
Comm!e1ion or the Agreement State 
resuJatins the generator. Existing 
regulatory re1pomibilitie1 include 
Inspection of the packaging and 
1hlpment of radioactive waste. The 
Incremental burden of reviewing a 
llcemee'1 program for claasifying these . 
wa1te1 1hould be amall. 

In addition to the above iaaue1, a large 
number of commentera offered 
Individual comments on a variety of 
pointa of clarification. format. definition, 
and completenc:8!1 of the proviaions for 
waata claulfication. While not 
1ummarized here, they are addressed in 
the detailed analyaia of comments by 
the Commission staff, and to the.extent 
practicable, these comment• were 
reDected in the revision of I 61.55. 

>.. a re1ult of these comments, I 61.55 
baa been reviaed to present the 
claaification valuea in two tables rather 
than one. Thoae radio-nuclidea with long 
half-Jivea, along _with some aborter-lived 
precuraora of long-lived nuclides, are 
now liated aeparately in a new Table 1. 
The presence of these long~lived 
ndionuclide1 will dominate the 
cla1aiflcation of the waste. If waste . 
containa lelll than one tenth the 
concentration of such a nuclide listed ln 
Table 1, It la Clase A waste: greater than 
that, It ia judged to be Clean C waste 
provided the concentration does not 
exceed the value shown in Table 1. 
Shorter-lived radionuclidea are li1ted . 
with a range of concentrations in Table 
~ Depending on the concentration, 
wa1tea containing only these aborter
lived nuclidea will be judged to be Clasa 
A. B. or C. If waste contains nuclide, 
lilted in both tables, the mixture must 
be conaidered in determining the waste 
cla11. If Table 1 nuclldes are present in 
concentrations lees than one tenth the 
Table 1 limlte, the cla1111 is determined 
by the Table Z nuclide concentration. If 
Table 1 nuclides exceed one tenth of the 
Table 1 limlt1 the waeti:, ia Class C · 
regardlea of the Table Z concentratiom. 

The phrase "theoretical maximum 
apecific activity" baa been eliminated 
and replaced with a notation of ''no 
limlL" A footnote to Table Z explaina 
that while there is no theoretical limit 
for concentration, of certain nuclide• in 
Cla1111 B and C wastes, practical 
considerations such aa radiation and 
beat generation will determine the · 
limits. ' 

Several radionuclidea have been 
removed from the originally proposed 
table. Ceaium-135 waa removed becauae 
It ia present in wastes in very ·,mall 
concentrationa and classification will be 

determined by the presence of Ca-137 
and becauae C11-135 i1 a pure beta · 
emitter which is very difficult to 
meaaure. Similarly, the radionuclidea Ni-
59 and Nb-94 have been removed except 
aa they may be contained in activated 
metal,. Aa examined in the draft 
environmental impact statement of Part 
61, these nuclide!l are preaent in reactor 
waste• (other than activated metals) in 
such small concentrations aa to be 
insignificanL Uranium bus been 
removed 81 a radionuclide that must be 
considered for waate claaaification. The 
Commiaaion'1 analy1ia ehowa that the 
types of ure.nium-bearins waat~,a being 
dispo1ed of do not present III aufficient 
hazard to warrant limitation on the 
concentration of thin naturally occurring 
material. Both depleted and enriched 
uranium do not contain daughter 
products in any quantity because of the 
relatively 11hort time aince the uranium 
was refined fro~ ore, compared to the 
half-lives of the uranium isotopes. The 
daughter products are disposed of 
primarily as uranium mill tailinge. 
Primarily for these reasoru, the uranium 
limita were dropped. , 

For a number of radionuclides, the 
maximum allowable concentrations in 
Claas C waste have been increased by a 
factor of ten. Thie came in response to a 
number of comments received on the 
proposed rule and the draft 
environmental impact statement that 
pointed out where unneceeaarily 
conaervative assumptions had been 
incorporated into the calculations for 
intruder protection. These comments 
pointed out thatwaote disposed beneath 
five meters of cover would be difficult to 
contact even at 500 years and that such 
waste would be. diluted by the other 
wastes whose radioactivity had 
decayed to extremely low levels, . , 
Additionally, the average 
concentrations tend to be only a fraction 
of the maximum permieaible. At the 
present time, these are recognized by 
the Commission an con11ervattve 
assumptions and the Commission has 
found that an order of magnitude 
increase in Cla111 C limits.is warranted. 
Thill order of magnitude increase baa 
not changed the established framework 
of factors such aa relying on up to 100 
years of institutional control and a .500 
mrem whole body limit for intruders. 

The radionuclide, curium-242, was 
added to the nuclides in Table 1, While 
Cm-242 is a relatively short-lived 
nuclide (163 days) it decays to 
plutonium-238; a transuranic nuclide 
with a half life of nearly 90 years. The 
concentration of ~ODO nanocuriea per 
gram for Cm-242 will result in a 

concentration of 100 nanocurie1 per 
gram of Pu-238. 

To the extent practicable, the 
numeroua footnote• originally found in 
the proposed Table 1 were eliminated 
and have been incorporated. where 
appropriate. into the tel'Ctual pan of the 
aection on waste classification. 

In reaponae to a number of comments. 
a statement 11 made that permits the · 
concentrations of nuclide• in waete to 
be determined by meana other than 
direct measurement. These methcda 
may include 1uch things ae material 
accountability, where recordi of 
receipts, 1hipments, and inventories can 
confirm that waste concentration• could 
not exceed permia11ible concentrations. 
Other Indirect methoda might Include 
"inferential" ineaaurementa where a 
ratio i1 established between nuclide, in 
a mixture and the concentration, of the 
difficult-to-measure nuclide 11 inferred 
baaed on measurement of 11ome eaaier
to-meaeure nuclide. Whatever the 
indirect method uaed. there 1hould be 
reasonable assurance ahat the valuea 
determined could be correlated with 
actual measurements. For example, in 
the case of inferential meaaurementa, 
the ratio on which the value ia 
determined should be baaed on previoua 
actual meaourement1. In the other · 
example above, the receipta, shlpmenta. 
and inventories ahould be baaed on 
measured value. 

Subpart D: § 61.58, Wasts 
Characteristica. A large number or 
commenta were received addressing 
both the minimum and the stability 
requirements for waste form 
characteristics in I 61.56. The following 
11ummarize11 the commenta on the · 
minimum requirements. 

One commenter objected to the use of 
absorbent material to •obilize liquida 
contained In Class A waste, atating that 
using absorbent material• waa an 
obsolete technique. The State of South 
Carolina recommended that thia 
requirement apply only to institutionally 
generated aqueous or biological waete 
forms. Since various absorbenta have 
·been shown to be effective with liquida, 
such as organic solvents, oils, etc., the 
Commission sees no reason .to restrict 
the use of absorbent material to aqueous 
or biological waste. The Commission 
does not see any reason to restrict the 
use ofabsorbenta to institutional 
generators.. . 

Eighteen commenter& stated that the 
requirement (proposed in Table 1, 
I 61.55) to obtain specific approval to 
dispose of wastes containing greater 
than 0.1.percent chelating agents was. 
too restrictive, and stated that utilitiea 
might decide against performing 
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decontamination operation, which 
could reduce occupational exposures. 
Several commentero requested the basis 
for the 0.1 percent limit. One commenter 
recommended that no chelating agenta 
be permitted. 

Since chelating agenta have been 
shown to increase the migration of 
certain radionuclide11 at certain mites. the 
Commission desired to evaluate the 
disposal of large quantities of waete1 
containing high concentrations of 
chelating agents on a case-by-caue 
basis. Thia approach was used when the 
Commission staff reviewed the disposal 
of wastes that would be generated in the 
decontamination operationa at the 
Dresden Unit 1 Station. Becau11e the 
disposal of wastes containing chelating 
asente 111 dependent on the 
characteristics of the disposal facility 
and on the properties of the waste form. 
the Commission has modified the 
chelating agent disposal requirements to 
reflect this. The Commission has placed 
on the disposal site license applicant the 
responsibility for describing the 
conditions for disposal of waste 

. containing chelating agents. If approved 
by the Commission. site specific 
requirements will be placed on the 

. disposal facility licensee. At this time 
the waste generator will be required -
only lo identify such wastes in the · 
information contained on the shipping 
manifest. 

At the request of comments, 
definitions have been added for the 
tenns, "hazardous," "pyrophoric," and 

. "explosive." 
Of five comments received on the 

.prohibition against packagins waste in 
cardboard or fiberboard boxes, four felt 
the prohibition is unnecessary, One 
commenter suppor~ed the provision. 
After reviewing tl'.e comments, including 
the reasons presented, the Commission 
still believes that such a prohibition I.a 
needed. The experience cited by the _ 
Department of Energy, of successfully 
using cardboard containers for waste 
packages at their sites, does not Include 
extensive handlins and transportation 
that commercially generated wastes 
might encounter. The existing 
prohibition against cardboard and 
.fiberboard containers at existing 
disposal Cacilitieo came about as a result 
of unfavorable experience in receiving. 
handling, and disposing of wastes in 
such containers. No change has been 
made in this requirement. 
• Ten commenters addressed the 

requirements relating to waste in a 
gaseous form. Several noted an 
inconsistency between the provisions in 
H 61.56(a)(5) that prohibits waliltes 
capable of generating toxic sases, and 

61.56(a)(7) that permits up to 100 curies 
of activity in waste In a gaseous form. 
Several requested the basis for the 100 
curie limit. A recommendation was 
made that gases should be processed 
into liquid or solid forms, and.another 
felt that gases should be limited to 
several microcuries. The Department of 
Energy recommended that krypton 85 
immobilized by zeolite encapsulation or 
ion implantation into metal be permitted 
with concentrations up to five million 
curies per cubic meter. 

The intent of § 61.56(a)(5) is to 
prohibit the disposal of wastes that are 
chemically reactive under ambient 
conditions and produce toxic saseous 
reaction products. This section is not 
intended to prohibit the disposal of 
properly packaged gases such as H-3 or 
Kr-85 which occasionally require 
disposal. This section has been 
reworded to clarify the intent. The 100 
curie limit derives from the existins 
limits at commercial disposal facilities. 
The Commission has studies underway 
to determine whether higher limits 
would be appropriate. Such limits, if 
justified, would be proposed in a future 
rulemaking. In lieu of-a requirement that 
gases be converted to a liquid or a solid. 
the Commission is evaluating the 
significant generators of tritium wastes 
and investigating improved package 
designs for tritium wastes which would 
be capable of retaining the contents 
until they had decayed to innocuous 
levels. The requirements of Part 61 do 
not contemplate the disposal of millions 
of curies of Kr-85 as suggested by the 
Department of Energy. The Commission 
is not prepared to set, disposal 
requirements for this waste at this time, 
and' since this waste is not liable to be 
generated by Commission licensees in 
the near future, the Commission believes 
there is ample time to assess the still 
emerging technology for krypton fixation 
and establish suitable disposal 
requirements through future technical 
guidance or rulemakins action. 

Some commenter& felt that the 
requirement in § 61.56(a)(1) that waste 
packages presented for disposal must 
comply with NRC and DOT 
transportation regulations implied that 
outer packaging such as·shippins casks 
must also be disposed. This was not, the 
Commission's intent. Since proper 
packaging for transportation purposes la 
specified in regulations elsewhere, the 
Commission feels that it is not 
necessary to restate them in Part 61, 
particularly in view of the confusion 
created. This requirement has been 
deleted. 

As discussed earlier, the Commission 
is concerned with the possible hazards 

presented by non-radiological 
components of the radioactive waste. 
This was recognized in the requirement 
proposed that wastes contalninff · 
biological, pathogenic, or infectious 
material must be treated to reduce the 
potential hazard to the maximum extent 
practicable. The Commission believea it 
is prudent to add hazardous properties 
to this requirement and has done so. · · 

A variety of comments were received 
on the proposed requirements in 
§ 61.56(b) that pertain to the stability of 
Class B and C wastes. These are . 
discussed below for ~e various aspects 
of the requirement. 

Nine commenters commented on the 
statement that the requirements were 
intended to provide stability for at least 
150 years. Three thought that the 150 
years was overly restrictive and two· 
recommended 100 years to correspond 
to the institutional control period. _ 
Others observed that some nuclidea · 
·would not decay to low levels during the 
150 years, that Class A waste should 
also be stable because of the presence 
of Cs-137 and Sr-90, that steel drums 
could not be expected to last this Ions;· 
and that high integrity containers have 
not been tested for 150 years. ,. : 

The Commission has reviewed the 150 
year stability requirement with respect. 
to the scenarios used to calculate the 
waste classification valueo. The 
property or stability contributes to · 
meeting successfully several of the . 
performance objectives set forth in Part 
61. A waste that Is stable for a Ions 
period helps assure the Ions term 
stability or the site, eliminating the need 
for active maintenance after the site is 
closed .. This stability helps to aasure 
against water infiltration due to failure 
of the disposal unit covers and, with the 
improved leachins properties Implicit In 
a stable waste form. minimizes the 
potential for radionucllde migration in 
groundwater. Stability also plays an 
important role in protectins IUl 
inadvertent intruder, since the stable 
waste form is recognizable for a long, 
period of time and minimizes any effects 
from dispersion of the waste upon · 
intrusion. 

The 150 year period was initially · 
chosen to approximate the active life of 
a near-surface disposal facility, alons 
with the periods of post-closun, 
observation and Institutional controlL 
At the end of this period, the Intrusion 
scenario Is based on the intruder readily 
recognizins any uncovered waste aa 
something out of the ordinary with th~ 
result that no further attempts at · 
construction or agriculture would be · 
attempted. When other aspects or the 
performance objectiveo are considered, 



PART &f • STATEMENTS OF CONSIDERATION 

however, a longer design life 11 called 
for. The wa1te 1hould continue to 
maintain Its gn,111 physical properties 
and maintain a meesure of Its Identity 
for aeveral hundred years more to 
provide 1lte 1tability and to keep the 
CJa11 B and C wa1te recognizable and 
una1lited to the construction and 
apiculture 1cenarlo1 poatulated. 
Con1lstent with ill de1lre to avoid 
prelCrlptive requiremenll where · · 
possible, the 150 year apecification haa 
been removed. It ia the Comml11lon '1 
belief, however, that to the extent that It 
ii practicable, waste forms or containers 
1hould be designed to maintain gross 
physical properties and identity over 300 
years, approximately the time required 
for Class B waste to decay to innocuous 
levels. Th.ls 11 reflected In Commission· 
staff technical positions. 

Fourteen commentera indicated that 
the proposed requirement that a stable 
waste form maintain Its physical 
dimensions within five percent was 
overly restrictive and impoaaible to 
achieve due to the impracticality of 
filling containers to 95 percent capacity. 
Commenters also noted that asphalt and 
polymeric solidification agents would be 
Incapable of meeting this requirement 
because of their viscoelastic creep . 
properties. Commenters also observed 
that the limit could entail added · 
expenaea. 

Upon review of the proposed 
requirement, the Commi11&ion haa 
concluded that there is not sufficient 
basis at this time to aupport a numerical 
limit for deformation of stable waste. 
The five percent value has been 
removed from this requirement. Reliance 
will be placed on the requirements that 
void spaces within packages must be 
minimized, that wastes muat be , 
emplaced in a manner that permits void 
spaces between ~ntainers to be filled, 
and that these spaces must be filled. 

With respect to void ,paces in waste 
containers being reduced to the extent 
practicable, 1ix comments were 
received. Several requested specific 
criteria on how this would be met and if 
filler materials were needed. Two felt 
that economics would drive wa1te 
generators to package the maximum 
volume of waste Into a container and 
that this requirement in the rule is 
unnecessary. 

Due to the highly variable nature of. 
wastes; the Commission believes that It 
Is not possible or desirable to Include. 
specific criteria for minimizing voids. To 
the extent that void spaces can 
contribute to eventual instability of the 
waate, they 11hould be eliminated or 
reduced as much as possible. This might 
be done lo some cases by filling void 

1pace1 with other wastes or loert 
materials. 

Eleven commenters objected to the 
specific requirement that the 1tability of 
waste be maintained under a 
. compressive load of 50 pounds per 
1quare inch (psi); Mo1t felt that the 
specific requirement 1hould be deleted 
and replaced by a moft! general 
requirement to reflect actual disposal 
1ite conditions and operation&, 

hi response to these comments, the 50 
psi apecification haa been removed from 
the rule. The specification was based on 
conservatively assuming maximum 
burial depths up to 45 feet and waste or 
overburden densitity of 150 lb/ft. 1• 

Testing performed on acceptable 
solidified waste specimens indicate that 
50 psi compressive strength should be 
easily obtained. The Commission 
believes that while this is achievable, 
some latitute should be allowed for the 
design of waste forma and containers to 
reflect site conditions where burial 
depths may be less. 

Since f 61.58(b) permits the 11tability 
of waste to be achieved by placing the 
waste in a suitable container for 
disposal, a number of comments 
addressed the properties such a 
container should e~ibit and the uses to 
which it should be put. It was suggested 
that the Commission reexamine design 
criteria for a high Integrity container for 
highly dispersible forms, and one 
suggested that such container should be 
used for both high and low 
concentration wastes. A major supplier 
of waste solidification technology 
questioned whether the use of a 
container reflected the best available 
technology and the concepts of ALARA, 

Three commenters, two of whom are 
suppliers of waste solidification 
technology and services, felt that Ion 
exchange resins should ell be solidified 
and that disposal of Ion exchange media 
by dewatering is not within the concepts 
of ALARA.and use of the best available 

.. technology. 
The Commission staff is preparing a 

technical position on waste form 
criteria, Including design criteria for a 
high integrity container. Draft copies 
have been made available to interested 
parties for their review and comment. In 
short, the technical position statea that 
the container must provide a1 much 
assurance of stability for as long as 
required for a stable waate form or 
product. It should be designed. to the 
extent. that it is practicable, to contain 
the waste and maintain gross physical 
properties and identity over 300 years, 
under the conditions of disposal. The 
Commission believes that the use of 
containers to achieve stability ia 
consistent with the concept of AI.ARA 

and the use of the beat available 
technology. Occupational exposures in 
using high integrity containers are 
expected to be similar to or Iese than 
waste solidification, either with mobile 
or installed systems • 

Several commentera addressed the 
proposed limitation of free standing 
liquid which would require that such 
liquids be reduced to as low a level aa ia 
reasonably achievable, .but in no case to 
exceed 1 percent. Further, the propoaed 
rule stated t)lat the liquid should be 
noncorrosive. There were no reque1ts to 
increase· the value. However, one waate 
11olidification service supplier 
recommended a limit of zero, while the 
State of South Carolina recommended 
implementing the limits in the license for 
the Barnwell disposal facility, i.e., 0.5 
percent for solidified wastes, 1 percent 
for waste in high integrity containers. 
Several commenters asked for a 
definition of the term "noncorrosive." 

, The Commission haa reexamined the 
proposed limit on free standing liquid 
and judged that solidified wastes and 
wastes in high integrity containers 
should be addressed separately. The 
Commission has concluded that existing 
waste solidification technology can 
produce a waste form that is essentially 
free of free standing liquid. In order to 
compeMate for potential condensation 
of water vapor sealed in containers, the 
Commission believes that a limit of 0.5 
percent by volume ia appropriate for 

. solidified wastes. For dewatered 
products, such as ion exchange resins, 
that are in a container designed to 
ensure stability, It is very difficult to 
ensure that such products would meet a 
0.5 percent requirement following 
transport to a burial site. Therefore, for 
dewatered products, 1 percent should be 
allowed to account for settling during 
the transport period. The non-corrosive 
properties of the liquids will be defined 
and discussed in a staff technical 
position, rather than in the regulation. 
To provide a degree of consiatency 
between Class A wastes and the Class B 
and C wastes, th_e limitations on liquids 
in Class A wastes have been modified. 
Liquid waste must be packaged with 
sufficient absorbent material to absorb 
twice the volume of the liquid. Solid 
wastes with incidental liquids must 
meet the 1 percent free standing liquid 
requirement. 

Two cornmenters pointed out what 
they perceived as inconsistencies 
between Part 61 and other Commlasion 
rules or guides. One of the guides 
referenced is the Effluent Treabnent 
Systems Branch Technical Position 11-3. 
This document was revised in July 1981 
and is consistent with Part 61 
requirements. The Commission fails to 
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oee Inconsistency between Part et and 
Its supporting EIS. with Appendix I of 
Part 50, or guideline11 for storage of 
waste, a11 claimed by the commenten. 

Subpart D: § 81.57, Labelina. Several 
commenten offered suggestion.s or 
raised questions on the requirement that 
waste package11 be labeled to show the 
clas11ification of the contents. The · 
commentera suggested color coding. 
different wording, consistency with 
DOT labeling, minimum standards, and 
&1ked for clarification of 
responaibilitie11. 

The requirement for labeling la to 
provide the disposal facility operator 
with information as to whether the 
contents are Cla11 A. B, or C wastes so 
that he will be able to dispose of them In 
the proper manner. The Commi1&ion 
doeo not feel that a Federal standard for 
such labeling is warranted. only that it 
be clear and legible. Individual facility 
operaton may have operating 
procedures that could be enhanced by 
label location, size, color, etc. Since the 
label is to benefit the operator, it 11 more 
appropriate for him to set specifications 

·· through contractual arrangement. A 
· euggestion to simplify the nomenclature 
on the labels was adopted and a minor 
change was made In I 81.57. 

Waste claBSification labeling is in 
addition to labels required by DOT for 

· transportation purposes. There i1 a · · 
aimilarity in nomenclature between the 
Class A and B wastes and the Type A 
and B packages used by DOT. DOT 

· requires that packages be labeled as to 
whether they are Type A or B, therefore, 
there could be some confusion if the 
packages are lab_eled to Indicate the 

· waste classification. However, DOT has 
a variety of numerical and alphabetical 
designations and It is difficult to avoid 
some similarity in designation. 

Subpart D: § 81.59. Institutional 
Requirements. There were few 
comment, on the requirement for State 
or Federal ownership of the disposal 
site. Those commenting expressed 
general support. One· commenter 
suggested that the State should have an 
option to tum ownership and 
responsibility for long-term custody over 
to the Federal government. Such an 
option i11 not available under current 
law. In related comments, two 
commenters expressed concern over the 
State's responsibility and liability after 
accepting the disposal site for custodial 
care. Since the State does become 
responsible for the site, the State must 
be involved and aware of the operations 
and conditions at the site during its 
operation. This could be done through 
some independent overaight as landlord. 
or through participation with NRC in the 

review of the initial applicatiol! u 
prcrvided In Subpart F ~ Part 81. 

About twenty commenten, addresHd 
the appropriatene111 of the 180 year limit 
on institution&! control. and its effect on 
wastes acceptable for d.ispoaaf Wider 
the conditions prescribed by Part et. All 
cammenten expressed support in on& 
way or another for de ·· a tia. frame 
for inatitutional contro related either to 
the hazard duration· the waste or 
assurance of conti ed government 
stability or concern. It was generai!y 
agN!ed that wme that was potentially 
hazardouit"after the end of the assured 
institutional controls should be disposed 
of by methods providing greater controls 
and assurances against potential 
exposure. The5~ comment11 are judged to 
support the provisions c,f Part 81 thai 
combine institutional controb with 
waste form, site characteristics, and site 
design and operations to provide 
assurances that potential exposures will 
be with acceptable limits. Cla11& A waste 
that la potentially accesaible and 
unrecognizat,le Is no longer hazardous 
after 100 years. Special pro.visions for 
waste being in a stable farm and in 
some cases buried deep assure against 
potentially unacceptable exposures or 
releasea for up to 500 years. 

There were a number of suggestions 
that the period of inatitutional control 
should be raised from 100 to 300 years. 
There appear to be two basic reasons 
for these suggestions. One reason ie thal 
Institutions such aa a state or tha 
Federal government can reasonably be 
expp.cted to survive for much longer 
than 100 years. A second reason ia that 
the 100 year restriction on lnatitutional 
care affecta the waste concentratiom 
acceptable for disposal as Clue A 
waste with reaultant higher costs to the 
wute generator. With respect to the 
first reason, the Commission feels tbat it 
Is not a queation of how Ions the 
government can survive, but bow long 
ahould they be expected to provide 
custodial care. Baaed on work dane by 
EPA. public comments oa a preilinillary 
draft of Part 81 and an advanced notice 
of proposed rulemaking, and foUI' 
regional workshops. a clear consemua 
was developed which 11upported the 100 
year limit. The Commission has not seen 
any compelling reasons to ch~ its 
view on the 100 year limiL 

Some commentel'I expressed the view 
that the government landqwner should 
have flexibility in controlling site accesa 
during the institutional control period . 
and that productive usee of the land 
which would not affect site integrity 
should be permitted. The Commission 
agrees and words lo that effect haft 

been added to the Cm)cepta lllldica. . 
61.1. 

Subpart E: F!nanciol AseuraJEa. 
Approximately two dozen commentera 
responded ta the propoaeci finallCial 
auumru:e requicemem for closum and · 
post-clasure care. In general. tie 
commenter, expres1ed 11upport for the 
nde's establishment of finam:ial 
assurance1.for-closure and for lq term 
care of a U. W diaposal aita. 
Commenter& ment_ioned that the Pi•tin& 
history of U.W disposal sites revealed• 
strong need to_ require w:mseea to , · 
demonstrate evidence of financial · 
responaibility so. that the public health 
and safety were protected and _alao,,so . 
that pote~tial liabilities.® not rest with 
state taxpayen. . 

Several commenters felt that die 
finaacial requirements should provide 
more detail Th~ Commisaion agrees imd 
haa prepared a dralt Branca Technical 
Position on Fun.dins Arrangementa for. 
Closure and for Long-Term Care of• 
U.\V Disposal Site that provides · . · 
definitive guidance for evaluating all . 
financial assurancea. incluQins surety , . 
bonds. · . . 

One of the ma for points raiaed by i, . 
variety of commenters was that the. 
proposed regulation failed to addreu 
financial respOMtbility for · .. 
unanticipated contingencies at a U.W. 
disposal site. One sroup expretaed . . · 
concern that the regulations.set the. 
staae for a "tax-payer funded bail-our' 
of poorly-run disposal sites. "nley felt 
the industry should bear theae c09t1, 
and that the regulations should be .. · · 
written to make thi11 explicit. Another 
commenter noted that the experie~ce of 
the State of Kentucky with Maxey Flats 
emphasized the importance o(~akinil 
contingency funds avaflable in the event 
that serious problems occur. They felt 
this isaue ohould be addressed In the ; 
rulemakinfl. One State further noted that 
the rule failed to mention who would be 
financlany ies~naible if problem.I occur 
at the site that coat more than wen11 · 
budgeted on an assumption of normal . 
operation. Theie question11 cover such a 
'Rlriety of different scenario• (I.e., Acta 
of God. licensee negligence, etc.). that it 
i. not poasible to specifically respond to 
all of the potential contingencies.· . · 
However, a general response· to the' .. 
overall isaue of responsibility for • ' 
contingencies at a low-level wasts 
disposal site 11 possible. 11ieae · , · _· 
comment11 cover two different time 
periods-the post-closure period. when 
the original licenaee Is ,till responsible 
at the site, and the institutional control 
period, when the license has been · 
transferred to the landowner of the site 
for a period of up to one hundred yean. 

' 
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In the can of die post-daallftl can 
period. the liceaaee would be 
reaponalble for all activitiee at tha lite 
found. aeceuary by the Cammiuiml ha 
protea the public health and aafe17. 
Financial re1ponaibility for actiritiu 
during the lmtitutional control period 
are a maim lo be worked oat between 
the 1ite owner (i.e., the Stam ar Federal 
Govmunent) and the licensee iD their 
lea• or other legally binding 
arrangement. It ia possible that if the 
1ile owner were a ,tale, they wuuld 
work out an arrangement whaebr the 
1ite operator would collect a surcharge 
from waste 1eneraton for the 
iutitutional control period. The righta 
and re1ponaibilities of the State and the 
licensee would be determined at IUCh a 
time. 

With regard to contingencia, one 
commenter also asked who would 
ansume responsibility for a lite and Its 
accompanying waste when it waa closed 
prematurely by the NRC. due to rule 
violation. Responsibility for a 1ite closed 
prematurely by the NRC would depend 
on the situation. Additionally, clo1ure 
would be a last resort of the 
Commission. 1ince the agency has other 
authorities. 1uch as civt1 penalties. to 
require licensee compliance. In the 
event It would become necessary to 
close the site for health and safety 
reasona, the rule provides that the 
licensee continues lo be responaible 
until the license ii terminated. In the 
event that the licensee', financial 
condition deteriorated so that he wae 
unable to maintain the site to protect the 
public health and safety, then the 
~mmlssion would probably require the 
1ite·owner (either the State or Federal 
pvemment) to' assume responsibility at 
thelita. 

Regardleaa of who aaumed 
responsibility for a prematurely closed 
1ite, the rules require that a liceneee 
have available at all times during the 
site life, sufficient financial guarantees 
to ensure that 1ufficient funds are . 
available for 1ite closure and 
decomml111ioning. These funds would be 
available for properly maintaining the 
,Ile if the original licensee were unable 
0 do IQ. 

Several commentera considered that 
:e rule should resolve the Issue of 
1ancial responsibility for.contingencies 
, requiring liability insurance or 
1eclfic language that licensees would 
! required lo indemnify property 
wners In case of off-site migration. 
Jthough not proposed in the original 
ule, the staff evaluation of these public 
;omment1 indicates there i1 a need for 
ilcenaee, to provide financial 
reaponaibifity for liability coverage for 

off-11le bodily injury and property 
damage. The Commiaaion thinks the 
public health and 1&fety and the 
environment would be protected from 
unanticipated contingencies by such 
coverage, ea W!1ll aa aaaiating the States 
In establishing disposal sites. Four 
exiating lJ.W disposal facilities· 
currently carry this type of liability 
coverage, and several other State and 
Federal agencies, Including EPA have 
imposed similar requirements for 
hazardous and radio-active waste 
facilities in order to protect the public 
health and safety and the environment. 
However. at the present time, the 
Commission'• only statutory framework 
for establishing such a requirement la 
Section 170 of the Atomic Energy Act, 
also known aa the "Price-Anderson" 
Act. This type of coverage la designed to 
cover "catastrophic events" primarily 
for nuclear reactor licensees, and the 
Commiaaion feels thi1 coverage would 
be In exceaa of the risk at a low-level 
waste facility. Therefore, the 
Commiaaion baa not established a third 
party liability requirement in thi1 
regulation. The Commiaaion will 
strongly encourage licensees to continue 
to carry third party liability insurance 
coverage through the conventional 
Insurance market. 

A variety of comments were received 
concerning the short term financial 
aaaurancea required for closure and 
decomissloning. Several commenters 
1upported the rule's use of a variety of 
different options for closure, noting that 
flexibility was crucial if the proposed 
rule was to function in a reasonable 
maMer. 

Other commenters expre111ed support 
for the rule's provision requiring that the 
amount of surety liability change with 
changes In cost estimates. One 
commenter also was concerned that the 
financial surety arrangements increase 
In value ovei: time to compensate for the 
effects of Inflation. The rule allows the 
Commission to periodically assess the 
amount of funds collected for both 
closure and post-closure care of the site 
and If neceaaary, the Commiaaion could 
require the financial aaaurancea to be 
Increased to account for Inflation. 
unforeseen problems, and unanticipated 
coats. 

Commenters expressed support for 
the variety of alternatives allowed to 
demonstrate short term financial 
responsibility. However, several 
commentera mentioned that no 
commercial market exists to provide 
surety bonds of the type mentioned iD 
the rule. In developing the rule, the 
Commission Is aware that surety bonds 
of the type proposed iD the rule may be 

unavall«ble at thi1 time. However, the 
Commission iacluded thi, altemative in 
the rule iD the event that this type of 
coverage becomes avaUable In the 
inaurance market at a later time. 

Commentena were al110 divided about 
whether the Commiaaion should allow 
,elf-insurance as a financial assurance 
for cloaum. Several commentera felt that 
self-insurance woul.d not."atiafy the 
surety requirements, and they 
recomm1Jnded that licensees should be 
required to place specific funds in 
escrow to cover coats of 
decontaminati:,n, closure and 
1tabilization. Another commenter 
1uggeated that aelf-iD11urance be based 
on an annual submittal of financial 
reporll, i.e., e financial test. 

The Commission rejected the use of 
1tand alone "self-insurance" baaed on 
the Commiesion's lack of confidence in 
thi1 method to provide adequate 
aeaurances. Further, ,tale officials have 
Informally exprea11ed the need to have 
tangible funds ovailable from the 
licensee for site cloaure, 110 the State as 
landowner would not be left financially 
responsible. While not specifically 
allowing Its uee on a generic basis in the 
rule, the Commission will evaluate the 
use of financial tests proposed by 
licensees on a case-by-case basis. 

Commentera also 11xpreSBed support 
for the need to have a long-term care 
fund established at the time a license 11 
issued. Some commenter& wanted the 
rule to explicitly require the licensee to 
set aside funds for long-term care. 
However, the Commission currently 
lacks the authority to require a licensee 
to establish a fund to provide for long• 
term care of the site after the licenae is 
terminated. Instead. the Commi11ion 
can only require a licensee to provide 
evidence of entering into a lease or 
other binding arrangement with the site 
owner indicating that the two parties 
have established financial responsibility 
for long-term care between themselves. 
With regard to the lack of authority, one 
person suggested that the Commiaaion 
ask Congreaa for authority to require 
financial aaaurance11 for licensees for the 
active institutional control period. The 
NRC baa raised this isaue with Congreae 
both in testimony and in a letter 
commenting on waste legislation. 

Subpart F: Participation by State 
Governments and Indian Tribes. Many 
of the comments on Subpart F were 
concerned with interpretations and 
clarifications. These have been 
answered in the detailed analysis of 
comments. Two noteworthy changes 
were made. In I 61.71, a change was 
made to ensure that the Director shall 
make Commission staff available for 
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discussion with the State or tribal 
governing body. At the request of the 
Department of the Interior, a statement 
was added to I 2.101 to indicate that the 
Commission will inform the U.S. Bureau 
of Indian Affairs when tribes have been 
notified of the filing of an application. 

The Commission baa been examining 
ways by which the licensing procesa can 
be shortened in time. One way i1 to 
conduct activities in parallel where 
possible, rather than sequentially. One 
such area is in the submittal and 
evaluation of proposals by States and 
Indian tribes for participation in the 
NRC license review, as provided by 
Subpart F. As proposed, I 61.72 would 
provide up to 120 days after an 
application was docketed for a State or 
tribe to submit a proposal for 
participation. The time from initial 
submittal of the application until it has 
been docketed Is estimated to be 60 
days or more. Thus, there is a potential 
delay of 180 days between the time NRC 
would receive a proposal and could 
begin the serious consideration of the 
proposal. Until resolution were reached 
on the role a State or tribes would play 
in the review, the NRC's review of the 
application cowd be significantly 

. hampered. 
The Low Level Radioactive Waste 

Policy Act of 1980 clearly states that it is 
a State's responsibility to provide for the 
disposal of low level waste. The Act 
also provides for the formation of 
interstate compacts for this purpose, 
subject to Congressional approval. Thus, 
any application for a disposal facility 

· license will have had State or compact 
participation and backing for a 
significant period of time before 
submittal. During this time, the 
Commission believes that the State will 
have had ample opportunity to 
determine what role it wants to play in 
the review of the application. This also 
holds true for other States that are 
parties to an interstate compact. 
Therefore, I 61.72 Is being changed to . 
require that a proposal from the State in 
which the facility 111 proposed. or from 
any State involved in a compact with 
the State, must be submitted within 45 
days after the application has been 
tendered. However, the Commission 
notes that a more prompt submittal by 
the State would help reduce delays. 

Although it is to be hoped that the 
States will inform Indian tribes of plans 
for disposal facilities and provide them 
with sufficient information to permit 
them to make a proposal at an early 
time, there is no way of ensuring this. 
Therefore, Indian tribes and States not 
covered above will be given 120 days 
from the tendering of an application to 

submit their proposal. It is anticipated 
that the participation of Indian tribe, 
and non-compact States will not impact 
the schedule of the licensi~ process aa 
much and this additional time can be 
accommodated. 

The Commission believes tllat there 
should be sufficient i:nfurmation in the 
tendered application on which to base a 
proposal and that It is not necessary to 
wait ttntil the acceptance review is 
completed and the docketing procedW'8 
carried OllL 

By making these changes. review of 
proposals can be carried out e.at'lier and 
in pa!'allel with the other reviews. It is 
expected that this could reduce the 
licensing time by up to six montha. 

It shoud be noted that participation by 
Slates and Indian tribes pursuant to 
Subpart F of Part 61 is not through aa 
adjudicatory hearing. If an adjudicatory 
hearins is requested. then 10 CFR Part 2 
appliea. 

A provision was added to I 61.25 to 
ensure that State, local, and Indian 
official11 were notified of the opportunity 
for a hearing for certain types of 
amendments to the disposal facility 
license. 

Subpart G: Records, Reports. Tests, 
and Inspections. Several comment.en, 
made suggestions on records and 
reports and the need for resident 
inspectors. Comments were alao offered 
encouraging state involvement ia 
records review and inspections. Two 
suggestions, relative to reporting any 
release of radioactivity and a 
requirement for maintaining duplicate 
sets "f records were rejected as being 
imp1·acticable. The Commission, 
htJwever, would encourage protection of 
records so that they would not be 
vulnerable to 10811 because of fire, ftood, 
.or other occurrence. The other 
suggestioas did not require modification 
of the regulations in order to accomplish 
what was suggested. 

10 CFR Part 2: Ru/ell of Practice. No 
major issues were raised by the several 
comments on the proposed amendments 
to Part 2. 

10 CFR. Part 20: § 20.311 Transfer for 
Disposal and Manifest& Beca11SS any 
licensee might make a waste shipment 
and thus be subject to the proposed 
manifest system requirements, the 
Commission mailed copies of the 
proposed rules to each of the 
Commission's approximately 9,ClllO 
licensee&. In addition. some 12,000 
copies were furnished to the Agreement 
States for distribution to their licensees. 
Out of this large group came a total of 29 
letters commenting.on the manifest 
system. These comments were wide 
ranging, with the majority of questiom 
or suggeation1 being rali1ed by only one 

commenter. Only a handful m issuu 
drew more than one comment. with four 
being the largest number of comments 
on any iasue. As a result of these 
comments, aeveral changes were made 
to the proposed requirements tG clarify 
some aspects. 

To deal with the situation where a 
waste collector picks up waste directly 
from the generator, provisions are made 
for delivering the manifest to the 
collector at that time. The waste 
collector will not be required to attach 
copies of all waste generator manifesbs 
to his, as long as the collector's manifest 
has the information for each package 
that is required by f 20.311(b). The 
person transferring wustes will be · 
required to maintain a signed copy of 
the manifest or equivalent 
documentation such as a computer 
generated printout from the transfeme 
containing the same Information and 
binding acknowledgement aa the record 
required by Parts 30, 40 and 70 
govemhlg transfer of licensed material. 
This was done to provide inspectable 
records at the waste generator'• facility 
which demonstrate compliance with the 
manifest requirements. 

Changes were made in the 
requirements dealing with quality 
assurance. The term quality •aaeurance" 
has been changed to quality "contror• 
and management's role has been 
modified to require evaluation of audits 
rather than the conduct of such audits. 

Of note is that only one commenter, a 
midwest utility, addressed the question 
of the burden that the manifest would 
represent to small entities. When the 
manifest requirements were propoeed. 
the Commission judged that they would 
not have significant economic impact on 
small entities. Parauant to the 
Regulatory FleXI'bffity Act. tlte 
Commission solicited comments oe lhls 
matter. 

General Commentll 

Seventeen commenters expressed. 
concern with rhe use of absolute team 
in the rule such as "eliminate" encl 
"prevent" One wali concerned about the 
lack al abaolureneSli of "reasonsbw 
a89\11'8DC8." 

As discussed elsewhere. moat of the 
places where such terms were used 
were in the context of design objective&. 
Since total achievement of such 
absolute objectives is unlikely. 
modifications have been made IIO tlte 
requirements to require minimization or 
prevention to the extent practicable. 

Twelve commenters made sugsestiona 
on the kinds of additional regulatory 
guidance they felt was needed. ne 
Commission agrees with the need &x 
regulatory guidance and has a program 
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uaderwaJ to provide such guidance. fi.rst 
iD the lonn of 1talf technical -poaitiona, 
than u Re,ulatory Guide,. Moat of the 
topic, addreased by the comment.en are 
already under development. 
Consideration i1 being given to _Ille 
develapmeat of swdance ca other topics 
augeated by the commentera. 

One commenter aussested exemptins 
wutea iD atorage prior to tlaa ef£ective 
date of the regula~on from the 
packaging and labeling requirements. 
Thia comment touches on a subject with 
broader implications. the phaaing.in of 
the Part 61 requirements, consistent with 
the ability of licensees, Agreement 
States, and applicants to make 
necessary changes to assme 
compliance. 

The followlng section, and subparts 
will be considered a matter of · 
compatibility for the Agreement States 
when lhe rule i1 adopted: Section 61.2, 
Definitions; Subpart C, Performance 
Objectives; Subpart D, Technical 
Requirements for Land Disposal 
Facilities; those portions of Sabpart B 

· that are necessary to implement the 
provision, of Subpart11 C and D; that · 
portion of Subpart E requiring closure 
funding arrangements; and Section 
20.311, Transfer for disposal and 
manifeets. Meetings were held with 
Agreement State representatives and 
agreement was reached on a method for 
uniform implementation of the manifest 
requirements, waste classification, 

. waste form, and the effective date of 
Section 20.311 which was set at 365 days 
after publication in the Federal Register. 

Since all other provisions of the 
proposed rules would pertain only to 
applicants for new Commission-licensed 
disposal facilities, there are no reasons 
to delay the effective date of these 
requirements. The Commission i1 
working with the Agreement States to 
develop model regulations to be adopted 
by the Agreement States in accordance 
with their agreements to maintain 
compatible state regulations. 

Applicability of the requirements in 
Part 61 to Commission disposal facility 
license• in effect on the effective date of 
the rule will be determlned on a case
by-case basis and implemented through 
terms and conditions of the license or by 
orders issued by the Commission. · 

There were a variety of comments 
related to commenters questions about 
the development of new sites, concerns 
over nuclear facilities becoming de facto 
disposal sites, the need foe an 
environmental impact statement, and an 
extension of the comment period for 
Part 81 to correspond with that of the 
environmental impact statement. These 
comments are addressed in the detailed 

analy1l1 of comment, and had no effect 
on the nale. The comment period waa, in 
fact, extended from October 22, 1981 to 
January 14, 1982 to correapond with that 
for the EIS. 

About one third of all commentera 
offered editorial ausseationa that were 
aimed at improvina clarity, correctins 
grammatical erroni, and noting 
typographical errora. Theae were very 
helpful in preparing the rinal veralon of 
the rule. 

Employee Protection 

A new 10 CFR 81.9 has been added 
concerning job protection for employeea 
who provide information to the 
Commission. The new eectton 11 
included in this rinal rulemaking to carry 
out the Commi1sion'11 intent that all 
1pecific licensees will have 1lmilar 
responsibilities under its employee 
protection regulations. See the Federal 
Register notice (47 FR 30452) dated July 
14, 1982 for the ba1f1 for thi1 action. 

New 10 CFR 81.9 emphasizea to 
employers-that 11, licensees, 
applicant,, and their contractora and 
1ubcontractors-thal termination or 
other act, of job diacrlminaUon againlt 
employeea who engage in acUvities 
furthering the purpoaea of the Atomic 
Energy Act and the Energy 
Reorganizatio~ Act 11 prohibited. In 
addition. new 10 CFR 61.9 make1 the 
employee aware that If diacriminaUon-of 
this nature i1 believed to have occurred, 
a remedy is available thr~ugh the Wage 
and Hour Division of the Department of 
Labor. To ensure that employeea of 
licensees and applicants are aware of 
these amendment,, theae organizations 
are required to poat their premiae1 with 
explanatory material related lo the 
prohibition of diacrimination and 
availability of a remedy in the event of 
diacrimination. 

Paperwork Reduction Act 

As required by the Paperwork 
Reduction Act. Pub. L 96-511, the 
recordkeeping and reporting 
requirement, in the propoaed 
amendments to 10 CFR 20 incorporated 
in the 10 CFR 61 rulemaking were 
1ubmitted to the Office of Management 
a_nd Budget and were approved. The 
proposed amendments to 10 CFR Part 20 
were not significantly altered a, a result 
of public comments so that approval 
remains valid. The application, 
reporting, and recordkeeping 
requirements contained in 10 CFR 81 
apply only to land disposal facility 
operators and affect fewer thu 10 
persons and, therefore, are not 1ubject 
to 0MB clearance. 

Replatory FlexibWty Act 
Baaed upon the lnformaUon available 

and on the public commenu received on 
the propoaed rule, and in accordance 
with the Regulatory Flexibility Act of 
1980, 5 U.S.C. 605(b), the Comml11lon 
hereby certifiea that thi1 rulemaking will 
not. if promulgated. have• 1fgnificant 
economic Impact upon a 1ub1tutial 
number of ,mall entitie1. 

The Regulatory Flexibility Act (Pub. L 
88-345) wa1 1lgned into law in 
September 1980. The Act'1 principal 
objective 11 to mak,J certain that Federal 
agenciea try, where poaslble. ~o 61 
regulatory requiremenu to the 1cale of 
the affected activity. Significant 
economic impact, on a 1ub1tantial 
number of ,mall entitie11 Is a major 
concern. Part 61 and accompanying rule 
change, will potentially impact a 
1ignificant number of persona licelf11ed 
by the Commission and the Agreement 
States. The following di1cu11ion 
addre111ee the factora in the analyses 
required by the Act and the public 
comments received. The draft and final 
EIS's for Part 81 provide additional. 
background infonnation and analysis of 
the impacta of this rulemaking action. 

Section 804 of the Regulatory 
Flexibility Act requires that the need for 
the regulatory action be clearly 
eatablished. The need for 1tandard1 to 
govern the diaposal of low-level 
radioactive wastea and new regulations 
to implement these standards was 
discussed in detail in the draft EIS. The 
majority of the public commenta 
1upported the rule and thus affirmed the 
need for the rule and the regulator 
framework It establishes. 

Section 609 of the Regulatory 
Flexibility Act requires that 1mall 
entities have an opportunity to 
participate in the rulemaking when the 
rule will have a 1ignificant economic 
Impact on a 1ubstanUal number. Since 
the Commission'• initial certification of 
no 1ignificant impact was a qualified 
one, special efforta to reach 1mall 
entities were made. For example, the 
proposed rule waa distributed to all 
Commi&1ion licensee, (9,000) and made 
available to Agreement States (12,000 
licensees) with a cover letter 
highlighting the points that might impact 
them. Comments were solicited from -
groups such as the Health Physic• 
Society, a national organization of 
professionals concerned with radiation 
11afety, many of whose member, will 
have to prepare manifests and 
coordinate compliance with the rule. 
The Health Physics Society publicized 
the rule in Ila newsletters to members. 
Of 1ome 107 different commenters 
responding, none specifically addressed 



the Regulatory Flexibility Act or the 
aummary analysis. One utility (which Is 
not a ,mall entity) did make II general 
qualitative reference to burden, on 
,mall entities. Twelve commentera 
repreaenUns a variety of 1ector1 (not 
ju1t ,mall entities) addre11ed the 
potential burden of the manifest •yntem. 

Section 6C>4-of the Regulatory 
Flexibility Act further require, a 
1ummary of the l11ues and a statement 
of any changes made in the proposed 
rule as a result of the comments. Two 
commenten were concerned about the 
burden of 1peciCying chemical form. 
Four commenters objected to shipper 
responsibility for tracking shipments. 
Three commenters including one broker 
considered the 1ystem to be a 
paperwork burden and two, a general 
burden. Three supported the system and 
one indicated no problems in complying. 
Two objected to forwarding a copy of 
the manifest and one was concerned 
about the Implications of generator 
certificationa. 

The proposed rule Included relief 
language "as completely as practicable" 
for specifying chemical form. Small 
entities generate a significant percent or 
wastes and data on these wastea is 
needed, so no further relief was 
provided. Objections to shipper tracking 
and forwarding manifests stemmed 
primarily from the need to clarify intent 
of the rule on waste broker or collector 
role and responsibility. The transfer of 
papers and tracking responsibility is 
more clearly addressed in the final rule. 
The recommendation for simplifying the 
paperwork for brokers was adopted. 
These issues and concerns are 
addressed in more detail in the staff 
analysis of comment, in the final EIS. 

The comments on waste classification 
were di11cussed in the preceding 
,ummary and resulted in extensive 
revision of this portion of the rule to 
1lmplify and clarify the requirements. 
The detailed staff analysi!. in the final 
EIS providet further discussion of .the 
ltsues raised. 

Federal rules that overlap the 
proposed rule are primarily those of the 
Department of Transportation (DOT). 
The Commission and DOT have an 
established working relationship 
implemented through a formal 
Memorandum of Understanding. The 
rule Itself acknowledges the need to 
comply with DOT rules, and the 
Commission currently inspect, licensees 
for compliance with DOT requirements. 
The manifest required by thi, 
rulemaking is consistent with DOT 
,hipping paper requirements, and the 
same document may be used by 
licensees to meet requirements of both 
agencie,. Neither NRC nor DOT require 
a 1pecific form and both allow 1uch dual 

use. The waste form and packaging 
requirements are in addition to and 
compatible with DO'r nilea. In addition. 
the manifeat termi.r\ology and 
requirement, were compared to thote In 
the propoted Uniform Hazardoua Waite 
Manifett. the joint F.JJA/Dar propo1ed 
form published March 4, 1982 (47 FR 
9336). A few minor procedural and 
terminology changes were made to 
conform to this proposed form. 
Licensees may use the Uniform 
Hazardous Waste Manifest, once it ii 
implemented, a11 both a DOT shippq 
paper and a NRC manifest for 
radioactive wastes by using additional 
,paces to describe wastes and adding 
information to the back. These changH 
were made based on consultation with 
EPA and DOT staff and will help to 
reduce the burden on all licensees. 

The following comment was received_ 
from EPA on possible duplicative 
requirements: 

NRC aollcited comment, on po11ible 
dupllc11Uve requirement, ror emuent releue1 
and broker activltlea under !he 
Comprehenalve Environmental Reaponae, 
Compensation and Liability Act ofllllO 
(CERCLAJ. Thia "Superfund" law sxempll 
Crom notification "any releaae of IOurca, 
1peclal nuclear, or byproduct material • , • la 
compliance with a les11lly enforceabl1 
llcenae. permit. regulation,, or order la1ued 
punuant to the Atomic Energy Act of 1954" 
(CERCLA Section lot(tO)(JC}). R11dloactlv1 
releasea Crom nuclear wute dlspoeal 
racilltie1 which 11n1 not In compliance with an 
NRC license, permit. relUlation. or order fall 
within the reportina requirementl of 
CERCLA. Furthermore, 11 part of the 
notification regulation, under CERCLA. EPA 
In plaMing to develop II notification 1cheme 
for releasea or radioactive meteriall not 

· licensed under !he Atomic Energy Act of last 
or the Uranlum Mill Tailings Radiation 
Control Act of 1978. EPA wi1hea to minimize 
duplicative reporting requlrementa for 
releaoe1 reported to other agencieL EPA 
Intends to work with NRC lo minimize 
duplicative reporting requlremenll to the 
extent po11ible. 

The EPA aleo addressed the potential 
for duplicative costs to the two agenclee 
for wastet that are a mixture of 
hazardous chemicals and radioactive 
materials. Close coordination and a 
memorandum of understanding were 
suggested. EPA has regulatory 
responsibility for the dispoaal of 
hazardous wastes under the Resource 
Conservation and Recovery Act 
(RCRA). NRC agree, that the two 
regulatory programs need to be 
coordinated, and will take action In that 
regard. . 

The Regulatory Flexibility Act alt0 
require, discussion of alternative, to the 
proposed action. the recordkeeping and 
reporting requirementl lmpote auch a 
mJnor incremental burden that no 
exemption wu co~dered. Initial 
estimate1 were that about Z.000 of the 

Commi11ion'5 9,000 licen1ee1 are wuta 
generators who might make wa,te. 
ehlpmenta. Waste generatora mua~ . · 
provide more complete information OD 
the manifest than it currently required 
to meet DOT 1hJppq paper 
requirements and. must report oil . · · 
Investigations of mJ11ing 11hipment1. The 
additional information required In the · · 
manifest includet the ldentitiet of · 
1olidification agentl; pretence of any 
chelatins agentl; whether the wute la 
ClaH A. B, or C; and the total quantity 
of H-3, C-14, Tc-99, and 1-129. The 
annual public burden for all licensee, 
should be no more than about 4,500 ,tatr 
hours for the preparation of the manife1t 
instead of just preparation of DOT · 
shipping papers and 1,000 hours for 
Investigating and reporting on late or 
missing shipments. Reactor licenaeea. · · 
who are not small entitites, ship at lea1t 
half the wa11te now 1hipped to dlspotal 
sites. The remainder 11 shJpped by . · 
hospital,, univer1itie1, induatrial fbma. 
etc .• who may or may not be small .·. 
entities. Thus. less than half thi, burden 
should fall on small entities baaed on 
relative volumes of wastes 11hJpped. The 
waste classification and characteri1tica 
portion of the rule doet provide relief for 
moat waates produced by the ,mall 
entities. i.e .. Class A wastes. Where 
radiological hazard permits, segregated 
disposal hat been provided a, an option 
lo complying with more reatrictive 
waste acceptance requirement, for 
Class B and C wa,tea. 

The incremental burden, were 
Initially judged small. Based on further 
staff evaluations and public commeata 
on the rule, this initial judgment wa1 
correct and the rule will not have a 
significant economic Impact. The 
rulemaking will not affect economJc 
factors such as employment. buslne11 
viability, or ability of affected entitiet to 
compete. The improvementl In wa1te 
disposal practices and the contribution 
of those improvements to establi1hq 
new disposal capacity are Judged to 
significantly outweigh the small 
economic impact on small entitiea. 

List of Subjects In 10 CFR Put n 
Low-level wa1te, Nuclear matl!rlala. 

Penalty, Waste treatment and disposal 
Pur~uant to the Atomic Energy Act of 

1954, aa amended. the Energy' 
Reorganization Act of 1974, a1 amended, 
and section 553 of title 5 of the United 
States Code, the following new 10. CFR 
Part 61 and the following amendmentl 
to 10 CFR Parts 2, 19, 20, 21, 30, 40! 51, 
70, 73, and 170 to Chapter l of Titl,e lQ, 
of the Code of Federal Regulation', are 
published as a document subject}to 
codification. / 

; 
/ 
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UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 
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L2U 

DOMESTIC LICENSING OF SPECIAL NUCLEAR MATERIAL 

STATEMENTS OF CONSIDERATION 

21 FR 764 
Published 2/3/56 
Effective 3/4/56 

Effective 30 days after publication in 
the FEDERAL REGISTER, Part 70, Title 10, 
Chapter I, Code of Federal Regulations, 
entitled "Definition of Fissionable Ma
terial," is hereby amended to read as 
follows: 

25 FR 12730 
Published 12/13/60 
Effective 1/12/61 

The following amendment prescribes 
a standard transfer and receipting form 
to be used by persons holding licenses 
issued pursuant to the regulations in 
Part 70, Chapter l, Title 10, Code of Fed
eral Regulations, in Initiating and re
ceipting shipments of special nu.clear 
material. 

Notice of proposed issuance of the 
amendment was published In the FED
ERAL REGISTER on August 17, 1960 (25 F.R. 
7890 > , and a period of 60 days was al
lowed for receipt of comments by inter
ested persons. The comments 'filed have 
been given careful consideration. 

The provisions of the new § 70.54 are 
unchanged from those which appeared 
in the notice of proposed rule making. 
However, slight changes have been made 
in the Form AEC-388, and in the accom
panying instructions, aa follows: 

1. on the face of the Form AEC-388 
the parenthetical instruction "<For Ml:C 
Use Only)" has been deleted from Item 5. 

2. On the Face of Form AEC-388 Item 
11 has been changed to read: "The Items 
and quantities listed above were shipped 
on • • •". 

3. On the face of Form AEc-iss !tern 
12 has been changed to read: "The items 
and qusntlties listed above were received 
on • • •". 

4. In the lnStructions a:>pearing on 
the reverse side of Form AEC-388 the 
"Nnt-"'' at the bottom of the page is 
d.esigne.ted "Note No. l", e.nd a "Note No. 
2" Is added, reading: "Licensees a.re not 

required to report transfers of specie.I 
nuclear material to another licensee or 
to the Commission, for dispose.I, if the 
materie.l ls contained in waste and if the 
material he.s been declared to the Com
mission as 'consumed' by a licensee. 
Licensees a.re required to report e.11 other 
transfers of . special nuclear material, 
even though the Cominjssion me.y have 
been pa.Id the full ve.lue therefor. In 
such cases the following statement 
should be inserted in Item 8: 'Full ve.lue 
paidtoAEC'." 

· 5. Instruction 5 has been changed to 
read: "Enter name, address, license 
number e.nd lease number of the orge.ni
zatlon assuming lease responsibUity for 
the material; also the applicable order 
<Form AEC-840) number, if available." 

Coples of Form AEC-388 referred to in 
the amendment will be furnished upon 
request made to AEC Material Leasing 
Officer, U.S. Atomic Energy Commission, 
O&Jt Ridge, Tennessee. 

Notice is hereby given that ffie follow
ing amendment .to 10 CFR Part 70 Is 
t\lbl.L,hed as a document subject to codi
fication e.nd is effective 30 day.s after 
publication In the FEDERAL Fl:BGISTER: 

29 FR 5883 
Published 5/5/64 
Effective 6/4/64 

On September 20, 1963, the Commis
sion published in the FEDERAL REGISTER 
C28 F.R. 10302) for public comment pro
posed amendments to 10 CFR Part 70 to 
C 1 > issue a general license authorizing 
the receipt, possession, use and transfer 
of plutonium in calibration or reference 
sources, and (2) specify requirements for 
a specific license for persons who manu
facture such sources for distribution to 
persons generally licensed. This action 
was taken in response to a petition for 
rule making (PRM-70-1) submitted to 
the Commission by Eberline Instrument 
Corporation. 

The general license in § 70.19 below 
would be issued only to the following 
persons: 

<l) Any person in a non-agreement 
State (any State with which the Com
mission has not entered into an effective 
agreement under subsection 274b. of the 
Act> who holds a specific license issued 
by the Commission which authorizes him 
to receive, possess, use s.nd transfer by
P;1'oduct material, source material, or spe
c1al nuclear material; 

(2) Any povernment agency, as de-

fined in § 70.4(0, which holds a specific 
license issued by the Commission which 
authorizes it to receive, possess, use and 
transfer byproduct material, source ma
terial, or special nuclear material; and 

(3) Any person in an agreement 
State <any State with which the Com
mission has entered into an effective 
agreement ·under subsection 274b. of 
the Act> who holds a specific license 
issued by the Commission which author
izes him to receive, possess, use and trans
fer special nuclear material. 

In § 70.39 below the requirements for 
a specific license would be established for 
persons who manufacture sources for 
distribution to persons generally· li
censed under § 70.19. 

The amendments published below re
tain the· substantive provisions set forth 
in the proposed rule although a number 
of minor revisions have been made for 
purposes of clarification. These revi
sions reflect Commission consideration 
of the comments and suggestions received 
in response to the notice of proposed rule 
making. One of the revisions ls a modifi
cation of the wording on the label re
quired to be affixed to the source or 
source container to make the label appro
priate for use in both agreement States 
and non-agreement States. The change 
In wording on the label should simplify 
labeling requirements for manufacturers 
who distribute sources. 

Pursuant to the Atomic Enerp-y Act of 
1954, as amended, and the Administra
tive Prnccdure Act of 1946, the followinp
nmcndmcnt of Title 10, Chapter I, Part 
70, "Special Nuclear Material", is pub
lished as a document subject to codifica
tion to be effective thirty (30) days after 
publication in the FEDF.RAL REGISTER. 

29 FR 14401 
Published 10/21 /64 
Effective 1 /18/65 

See Part 40 Statements of Consideration. 

31 FR 4668 
Published 3/19/66 
Effective 3/19/66 

Miscellaneous Amendments 

See Part 20 Statements of Consideration. 
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32 F-R 2364 
Published 2/3/67 
Effective 3/5/67 

Requirements for Control and Physical. 
Inventory 

on May 27, 1966, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER (31 F.R. 7634) proposed amend
ments to its regulation, 10 CFR Part 70, 
Special Nuclear Material, which wo~ld 
require holders of licenses for special 
nuclear materiiil to adopt material con
trol systems to better enable them t.o ac
count for the special nuclear material 
which they are licensed to possess and to 
perform physical inventories of such 
material. 

All interested persons were invited to 
submit written comments and sugges
tions for consideration in connection 
with the proposed amendments within 60 
days after publication of the notice of 
proposed rule making in the FEDERAL 

REGISTER. Upon consideration of tne 
material submitted in response to the no
tice of proposed rule making, the views of 
industry representatives offered during 
an industry advisory conference con
vened by the Atomic Energy Commission 
on July 27, 1966, to discuss the proposed 
amendments, and other factors involved, 
the Commission has adopted the amend
ments set forth below. 

The principal differences from the 
amendments published for comment are: 

1. Proposed § 70.22(b) has been re
vised to require applicants for special 
nuclear material licenses to possess and 
use more than 5,000 grams of specie l 
m.c1ear material for activities other than 
those involved in the operation of a nu
clear reactor or as a sealed source to 
submit to the Commission (1) a full 
description of their procedures for the 
control of and accounting for special 
nuclear material, including certain speci
fied procedures, and (2) an identification 
of the fundamental material controls 
provided in the applicant's material con
trol and accounting procedures, which 
the applicant considers essential for as
suring that special nuclear material in 
his possession will be adequately safe
guarded; 

2. Proposed§ 70.22(b) has been revised 
to provide that the fundamental material 
controls identified by the applicant will 
be considered by the Commission in de
termining the conditions to be Incor
porated in the license pursuant to 
§ 70.32(c); 

3. Footnotes have been added t.o 
§§ 70.22(b) (1) and 70.51(c> (1) to note 
that as guidance In preparing the re
quired descriptions, an applicant or a 
licensee may consult "A Guide for the 
Preparation of Procedure Manuals for 
Safeguards Control and Inventory Man
agement of Nuclear Matel'lals," which Is 
available upon request to the AEC. In 
this regard It is noted that the AEC views 
as high priority the development of more 
definitive criteria and standards in the 
safeguarding of special nuclear matedal 
and as these are developed they will be 
included in appropriate AEC regulations 
or guides; 

4. A new § 70.32 (c) has been added 
which provides that each license to pos
sess and use more than 5,000 grams of 

special nuclear material for activities 
other than those involved in the opera
tion of a nuclear reactor or as a sealed 
source shall contain a condition requir
ing the licensee to maintain such funda
mental material controls as were identi
fied pursuant to§§ 70.22(b) (2) and 70.51 
(c> (2) and such other material control 
procedures, as the Commission deter
mines to be essential for the safeguard
ing of special nuclear material; 

5. The new requirements relating to 
the establishment and maintenance of 
material control and accounting pro
cedures and the performance of physical 
inventories by special nuclear material 
licensees, have been included in § 70.51 
as paragraphs (b) and (c) rather than in 
a new§ 70.24 as proposed; 

6. The present § 70.51 has been re
designated § 70.51(a) and revised to re
quire licensees to keep records of all 
special nuclear material in their posses
sion regardless of origin or method of 
acquisition; 

7. Redesignated § 70.51 <b) and (c) 
have been revised to make clear that the 
new requirements apply only to licensees 

. authorized to possess and use special 
· nuclear material in a quantity exceeding 
5,000 grams of ·'contained" uranium 235, 
uranium 233, and plutonium or any com
bination thereof; 

8. Redesignated § 70.51 <b) <2) has 
been revised to make clear that the re
quirement for an annual physical in
ventory of material is a minimum re
quirement and that the Commission may 
require inventories at more frequent in
tervals in individual cases if this appears 
to be necessary; 

9. A footnote has been added to re
designated § 70.51(b) (2) to explain that 
the required physical inventory of the 
special nuclear material content of ir
radiated fuel elements may be performed 
by calculations, using measured indi
rect parameters such as reactor power 
output; 

10. Redesignated § 70.51 (c) has been 
revised to require licensees authorized to 
possess and use more than 5,000 grams 
of special nuclear material for activities 
other than those involved in the opera
tion of a nuclear reactor or as a sealed 
source to submit to the Commission (1) 
a full description of their procedures for 
the control of and accounting for special 
nuclear material, including certain speci
fied procedures, and (2) an identification 
of the fundamental material controls 
provided in the licensee's material con
trol and accounting procedures, which 
the licensee considers essential for as
suring that special nuclear material in 
his possession will be adequately safe
guarded; 

11. Redesignated § 70.5l(c) has been 
revised to provide that the fundamental 
material controls identified by the li
censee will be considered by the Com
mission in determining the conditions 
to be Incorporated In the license pursuant 
to § 70.32 (C) • 

Certain editorial changes have also 
been made in the amendments set forth 
below. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and the Administra
tive Procedure Act of 1946, as amended; 
the following amendments to 10 CFR 
Part 70 are published as a document sub-

ject to codification to be effective 30 days 
after publication in the FEDERAL REG
ISTER. 

32 FR 2562 
Published 2/7 /67 
Effective 3/9/67 

LICENSES TO OWN AND EXPORT 
SPECIAL NUCLEAR MATERIAL 

Miscellaneous Amendments 
On September 21, 1965, the Atomic En

ergy Commission published in the FED
ER/IL REGISTER (30 F.R. 12039) for public 
comment proposed amendments to 10 
CFR Parts 50, 70, 115, and 140, intended 
as partial implementation of·Public Law 
88-489 to reflect tile Commission's au
thority to issue licenses to receive title 
to, own, acquire, deliver, import, or ex
port under the terms of an agreement 
for cooperation arranged pursuant to 
section 123 of the Atomic Energy Act of 
1954, as amended, special nuclear 
material. 

All interested persons were invited to 
submit written comments and sugges
tions for consideration In connection 
with the proposed amendments within 
60 days after publication of the notice of 
proposed rule making in the FEDERAL 
REGISTER. After careful consideration 
of the comments received in response to 
the notice of proposed rule making and 
other factors involved, the Commission 
has adopted the amendments set forth 
below which, except as noted, are the 
same as those set out in the notice of 
proposed rule making. 

Section 70.23, Requirements for the 
approval of applications, has been 
amended to exclude from Its purview 
applications for licenses to export spe
cial nuclear material. [Requirements 
for applications for licenses to export 
special nuclear material are covered in 
§ 70.22(c) and conditions for the issu
ance of such licenses are set out in 
§ 70.31 (d) .] That amendment was not 
included In the notice of proposed rule 
making published on 8eptember 21, 
1965. However, since the revision of 
§ 70.23 is merely a change in organization 
and has no substantive effect, the Com
mission has found that general notice of 
proposed rule making and public pro-. 
cedure thereon are unnecessary in con
nection with that amendment. 

Proposed § 70.22(b) has been redesig
nated § 70.22(c) and revised to eliminate 
the requirement that an application for 
a license to export special nuclear ma
terial contain a certificate by the govern
ment of the country of destination 
certifying that the material will be re
ceived and used in that country within 
the scope of and consistent with the 
terms of an agreement for cooperation 
made in accordance with section 123 of 
the Act. The Commission has decided 
to obtain such information through di
rect government-to-government com
munications. 

Proposed § 70.44<a) (2) has been re
vised to permit a secured creditor to 
take possession of licensed special nuclear 
material under a mortgage, pledge, or 
lien either by the issuance of a license 
by the Commission autho1izing such 
possession or by a license transfer pur
suant to § 70.36. In this respect, the 
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section, as revised, will be consistent with 
the equivalent creditor regulations in 
§ 50.81 of 10 CFR 50 pertaining to facili
ties ~~d wi)l take account of ~he existing 
P;ov1s10ns m § 70.36 for transfer of spe
cial nuclear material licenses. 

The amendments set forth below re
vise the affected parts of the Commis
sion's regulations to provide for the 
private ownership, export and import of 
special nuclear material authorized· by 
P.L. 88-489. Section 70.44, for example, 
reflects the Commission's authority to 
consent to :the creation of a lien on 
privately owned special nuclear material. 

Paragraph Cc) of § 70.22 prescribes 
the contents of an application for export 
of special nuclear material. As required 
by amended section 53 of the Act, such 
exports must be under an agreement for 
cooperation arranged pursuant to sec
tion 123. Most of the existing agree
ments for cooperation were entered into 
under circumstances contemplating gov
ernment-to-government transfer of spe
cial nuclear material, and will need to 
be amended or otherwise formally clari
fied before export licenses may be issued 
under them. 

The notice of proposed rule making 
published September 21, 1965, indicated 
that the Commission. intended to con
sider amendments to Part 70 regarding 
accountability and reporting require
ments which would provide specific in
_structions for appropriate reporting of 
privately owned special nuclear material. 

. Proposed amendments to Part 70 con
taining such provisions were published 
for comment on March 29, 1966 (31 F.R. 
5075) and the comments received in re
sponse to the n(\tice of proposed rule 
making are under consideration. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra
tive Procedure Act of 1946, as amended, 
the . following amendments of 10 CFR 
Parts 50, 70, 115, and 140 are published 
. as a document subject to codification to 
be effective 30 days after publication in 
the FEDERAL REGISTER. 

33 FR 9809 
PL•blished 7 /9/68 
Effective 8/8/68 

General License for Ownership of 
Special Nuclear N\aterial 

The Atomic Energy Commission has 
amended its regulation, "Special Nuclear 
Material", 10 CFR Part 70, by the addi
tion oi a new § 70.20, providing a general 
license for ownership of special nuclear 
material. A general license is effective 

. without the filing of an application with 
the Commission or the issuance of licens
ing cloc1,1ments to a particular person. 

The general license includes the rig-ht 
both to receive and transfer ownership 
of special nuclear material. The amend
ment does not affect the Commission's 
existing rules applicable to transfer, re
ceipt, possession, use, import, or expo:i 
o! special nuclear material. 

Ownership alone of special nuclear 
mate1ial does not present any probki~,s 
of radiation safety or the comrr.on 
defense and security. It is expected tha;; 
the general license will simplify and 
expedite the Commission's regulatory 

proc~sses "·ithout prejudicing in a.ny ,vay 
Commission eo:-itrols over possession, use 
and physical tr~c:isfer of s;jccial nuclear 
mat~rial. Gcnern.1 liccnscs ior the o\vncr
ship of b:•n:iroduct material and source 
m:1terial a;·e a.lru,dy included in Parts 31 
and ,;a, respectively. The addition of 
§ 70.20 makes Part 70 consistent wiLh 
those parts in that respect. 

The :1ew § 70.20 has the effect of re
lieving persons of the necessity of filing 
applications for specific licenses for 
ownership of sprcial nuclear material. 
Therefore, the Commission has found 
th:1t ::;cod caus8 exists why general notice 
of proposed rule making and public pro
cedures thereon arc unnecessary. 

Accordingly, pursuant to the Atomic 
Energy Act of 1954, as amended, and 
sections 552 and 553 of Title 5 of the 
United States Code, the following amend
m~nt of 10 CPR Part 70 is published as 
a document subject to codification, to be 
effective 30 days after publication in the 
FEDERAL REGISTER. 

36 FR 145 
Published 1 /6/71 
Effective 2/5/71 

Fees for Facilities and Materials Licenses 

See Part 170 Statements of Consideration: 

36 FR 17573 
Published 9/2/71 
Effective 9/2/71 

on May 28, 1971, the Atomic EnerB"} 
Commission published in the FEDERAL 
REGISTER (36 F .R .. 9786) proposed amend
ments of its regulations in 10 CFR Part 
70, "Special Nuclear Material," whict. 
would provide for Commission review, 
prior to construction of the site and de
sign bases for plutonium processing and 
fuel fabrication plants for which a license 
is sought. 

All interested persons were invited tc 
submit written comments and sugges
tions for comlderatlon in connecUoi,. 
with the proposed amendmentn wlt.hm 
60 wa .Jtter publication ot the noUcti 
of propol'ed rule making in the PKl>UAL 
n.amr... Q'DOll. consideration of u» 
ccnments ncelftd and other facton in
volved, the Commlaslon has adopted the 
amendments set out below. These amend
ments are Identical to those published for 
comment except for minor changes re
flecting amendments to Part 70 which 
were published in the FEDDAL Rl:GJSDR 
subsequent to May 28, 1971. 

The requirements of the amendments 
will apply to plant.!dor the manufacture 
of plutonium resctor fuel and plants for 
the conduct of plutonium fuel research 
and development activities. These plants 
typically process ldlogram. quantities of 
plutonium. 

Under the amendments, an i:.pplication 
for a license to possess and use special 
nuclear material In a plutonium process
ing and fuel fabrication plant must be 
filed at least 6 months before the begin
ning of plant construction. Such an ap
plication is required to contain, in addi
tion to other required Information, a 

description of the plant.site, a descrip
tion and safety assessment of the design 
bases of the principal plant structures, 
systems and components, and a descrip
tion of the quality assurance program 
to be applied to the design, fabrication, 
construction, testing and operation of 
structures, systems and components of 
the plant. Applicants for such licenses 
should select sites which are at reason
able distances from densely populated 
areas. 

The purpose of the Commission's pre
construction review will be to determine 
whether the applicant's design bares for 
the principal structures, systems and 
components, and its quality assurance 
program provide reasonable assurance of 
protection against natural phenomena 
and the con.sequences of potential acci
dents. The Commission will approve con
struction of the principal structures; sys
tems and components of a plutonium 
processing and fuel fabrication plant 
when It has made a favorable safety de;. 
termination. Failure to obtain Commis
sion approval prior to beginning of con
struction may be grounds for denial of a 
license to possess and uae special nuclear 
material In a plutonium processing and 
lfuel fabrication plant. · · 

The Comm.1ssion la developing appro
priate siting and general design criteria 
'f~illll JIN a a IIDd fabnmtion 
plot.a wbktl. will bllllaL1e Clllllllcllntlon .. ~..- ...... ~ 

phenomena· as well as inplant accidents. 
In the interim, the siting principles of 
10 CFR Part 100, the General Design 
"11.teria for nuclear power reactors in 
10 CFR Part 50 and the.criteria used by 
the Commisl;lon to evaluate the adequacy 
of the design of 1rradlated fuel reprocess- . 
tng plants will be used t.o the exbent per
tinent. The criteria aet forth In appendix 
B of 10 CFR Part 50, "Quality Assurance 
Criteria for Nuclear Powerplantl'I," will 
be used In determining the adequacy of 
the quality assurance programs. 

Existing licensed plutonium processing 
and fabrication plants will be examined 
with the objective of Improving to the 
extent practicable their ablllty to ~
stand adverse naturai phenomena with
out loss of capwWt:, to prot;act the pabl1e 
and Ulm eapulll~ for CIOl)iDa watii ID-
111an, IICNlldenta. 
· The Commtmdon hall found tb&t, be

cause of the Importance of the amend-· 
ment.11 In regard to the public health and 
safety, good cause exists for making the. 
amendments effective without the cus
tomary 30-day notice. Accordingly, pur
l!llant to the Atomic Energy Act of 1954, 
as amended, and sections 552 and 553 of 
title 5 of the United States Code, the fol
lowing amendments to Title 10, Chapter 
I, Code of Federal Regulations, Part 70, 
are published as a document subject t.o 
cod111.cation t.o be eirecuve upon publi
cation In the Pba.u. '.RsaisTn (9-::1-'11>. 

37 FR 5745 
Published 3/21 /72 
Effective 3/21/72 

Prohibition of Site Preparation and Related 
Activities 

See Part 50 Statements of Consideration. 
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38 FR 30533 
Published 11 /6/73 
Effective 12/6/73 ( § § 70.22(9), 70.23(a)(9) 

& 73.30(e)) 
Effective 3/6/74 

Amended Requirements for Material in 
Transit 

See Part 73 Statements of Consideration. 

38 FR 30537 
Published 11 /6/73 
Effective 12/6/73 

Physical Protection of Plants and Materials 

See Part 73 Statements of Consideration. 

38 FR 30542 
Published 11 /6/73 
Effective 12/6/73 

Revised ControJ end Accounting 
Requlremenbl 

On February 1, 1973, the Atomic 
Energy Commission published ln the 
Ji'EDBRAL Rl:GISTER (38 FR 3077) pro
posed amendments to .Its regulations 1n 
10 CFR Part 70 which would revise the 
mater1als control and accounting re
quJrem,ents for special nuclear material. 

Interested parties were invited to 
submit comments and suggestions for 
consideration 1n connection with the 
proposed amendments within CIO days 
after publication ln the FEDERAL Rl!om
TER. Upan consideration of the com
ments received; and other factors In
volved, the Commission hall adopted the 
proposed amendments, with eertaln 
mod1flcations as set·forth below. 

Significant differences from the pro
posed amendments published for eom-. 
ment are: <1> A change In the detailed 
control and a.ccQunttng requirements for 
plutonium containing ·SO percent or 
more by weight of the isotope Pu-238; 
Cl> addition of a reqwrement for 
tamper-eating procedures to lnclude 
control of the tamper-safmg devices and 
records of the date and time ef &amper
aaftng; <3> addition of reQUil'emeuts for 
the ident.Ulcatson and COlltrol of SD.
process Items IGlltain1ns gpecie.l DUCleal' 
material; (4)°' cha.Dges ID the dale ef 
tbe fl.rs& SnWllltor:J requ1reci UIICler the 
amended regulatlon and the . date by 
which the UceDsee's dellcrlpUon of hlll 
program .to meet the amended regula
tions must be aubmitted to tbe Com
mlllslon have been made; (5) a cban&e 
In · the required frequency of pluton1um. 
inventories baa been made from one io 
two months; <6) clar11lcation of tbe 
description of that portion of a fuel 
reprocessing plant requirlng only 6-
month inventories; <7> addition of a 
five-year retention period for material 
balance and inventory records; <B> pi:g
vision for licensees to apply for a license 
or amendment authoriz1ng altemate 
11.m1ts of error <LE> for material un
accounted for (MUF) than specified ln 
the proposed amendments and deletion 
of the limit of error of l4UF require
ments to be effective after Janua.ry 1, 
1976; (9) modification of LEMUP re
quirements to s,peclfy that they apply 
to a total plant balance for inJ>l'Ofless 
material of each type; <10) modification 
of the absolute mmlmum ciuantl~ 

Dm1ts for LEMUF to reflect a less strin
gent requirement for low enriehed 
uranium; (11) modiflcation of the 
material b6lance requirements to re
quire accounttne for plutonium only 
on the element basis; (12) deletion of 
apeclfl.c remeasurement criteria for 
material Inventory that has not been 
tamper-safed to permit the licensee 
:tiexibfilty in this remeasurement of 
SNM; and <13) addition of a footnote to 
clarify that the regulations do not re
quire plant shutdown and cleanout for 
:physical lliventory, In addition, editorial 
changes were made. · 

The following dlscWISIOn pertains to 
the respective items (1) through <13) 
above: 

<1) The rule set forth below requires 
that the control and accounting require
ments tor plutonium contal.n1ng 80 per
cent or more by weieht of the isotope 
Pu-238 be the same as those for low
enriched uranium. Th1s Isotope of pluto
Dium, becaW!e of the hee.t generated 
within the material, Is, like low-enriched 
uranium, an Improbable fissile material 
for use in nuclear weapons and does not 
require the controls specified in Part 
70 for strateeic material such as high
enriched uran!IDJl and plutoniuni having 
highe~-239 Isotopic content. This iso
tope at these concentrations, i.e., greater 
than 80 percent., does not exist in quan
ticy because tt Is produced only by 
special irradiat.ion Pl'01P"8,IIIS and not 
ordinarily u a product from power 
reactors 

(2) The rule set forth below specifies 
that tamper-&&ftng devices must be con
trolled and that. the date and time of 
application of the devtoes· be recorded. 
Unless · it can be assw-ed that. the 
tamper-sating devices are available only 
to authorized persons and that there is 
documented evidence that the devices 
were applied at. a time appropriate to 
ensure the inteerit:J of the ·measure
ment. of the -ta181. tamper-eating 
cannot be an effective control 
mechanisN 

(3) '!be pJ'9IIC)Old rule required it.em 
1dent!ficatlma ud coavoI for items con
talnmg ~ aadNI" maWJ161 that. 
had been taai,er-nfe4 ancl were not 
in process. n 111 . ..-iI:v as Important to 
identify and control items in process 
that contain apeclal nuclear material. 
The rule set forth below requires identi
fication and control of items contain
ing special nuclear material whether in. 
process or not ID process. 

<4> sectl<m. 'l0.51<e> <2> of the pro
posed amendments would have required 
the licensee to perform the first inven
tory under the amended rule within 90 
days after the effective ds.te of the rule. 
However, I 70.51(g) would not have re
quired the licensee to submit a descrip
tion of his procedures to be used to com
ply with the requirements of amended 
rule until 120 days after the effective 
date. Based on comments received, the 
Cmlrolsslon believes t.he licensee should 
develop and submit a. description of his 
inventory procedures prior to taking an 
I.Dventoey followlng the amended rule. 
Accordingly, the rule set forth below pro
vh!es. effective data 111ch that the addi
tional material control and accounting 
requirement.a will become effective 8 
months after publication of these 
amendments, the first Inventory under 
the revised rule must be t&ken w1thJn 8 
months after publication of these 
amendments, and the licensee's prowram 

description must be submitted to the 
Commission within 4 months after pub
lication of these amendments. Until the 
submittals have been reviewed and their 
acceptabWty determined, licensees will 
be expected to follow the material con
trol end inventory program described in 
their submlttala. 

(5) After evaluating comments, it was 
determined not to be feasible for licens
ees to meet the 0.5 percent limit on the 
lim1t of error of material unaccounted 
for <LEMUF> on a monthly balance for 
i>lutonlum as specified ln the proposed 
amendments. To meet. the 0.5 percent 
lim1t licensees Indicated that plant shut
down and clean-out would be required. 
Even then there were some questions 
whether the 0.5 percent limit would be 
met. To have a higher throughput factor 
for the LEMUF limit. the rule set forth 
below requires conduct of plutonium in
ventories every two months Instead of 
every month e.s required by the proposed 
amendment. The two-month inventory 
interval for plutonium <other than in a 
reprocessing facility) makes the limits 
and inventory interval for plutonium the 
same as for high enriched uranium. 

(6) The proposed rule Identified that 
part of a fuel reprocessing plant which 
would have required physical Inventory 
at only &-month Intervals. Comments in
dica.ted that the Intent of this require
ment was not clear. The rule set forth 
below more specifl·cally identifies that 
portion of the fuel reprocessing process 
Ulat is inaccessible and not as susceptible 
to diversion of special nuclear materiel 
and therefore does not require as fre
quent inventories as more accessible 
processes and materials. 

(7) The rule set forth below gpeclftes 
a five-year retention time for material 
balance and Inventory records. This re
quirement is consistent with Interna
Uooal AtoJ:nic'Energy Agency records re
tention requirements and will inake the 
U.S. records retention requirements com
patible with IAEA safeguards for purpose 
of the Treaty on the Nonproliferation of 
Jil'uclee.r Weapons. 

(8) At the time that the proposed rules 
were formulated. it was recognized that 
IIOllle types of processes and operations 
J:nl.tlally could not meet the proposed reg
ulations and provision was made for ap.. 
plication for exception to the specified 
requirements. Based upon comments re
ceived and upon reconsideration, the 
Commission has dete!'lnlned that specific 
provision should be made in the regula..
ttons for consideration of alternative 
LEMUF limits. The regulation has been 
revised accordingly. If a licensee has 
demonstrated through actual experience 
that he cannot meet the specl.fled LE 
MUF limits, he ma:, apply to the Com
mJsslon for Imposition of l'mits that can 
be met. 'llle8e alternate limits wm be &!\>
proved if the licensee demonstrates that 
he has ma.de reasonable effort., and can
not meet the preserlbed 11.m1ts and he has 
or will initiate a program t.o enable him 
to meet the prescribed limits. In view of 
this alternate provision and in oonstdera
tlon of the many uncertainties in the de
veloping technology, prediction of firm 
LEMUF lim1ts two to three years in the 
future was not considered fee.sl.ble. Li
censee performance and technologlcal 
developments will be evaluated on a con
tinuinli basis and more stringent LEMUP 
llm.its established as the need Is indicated 
and as the state-of-the-art permits. 

(9) The proPo5ed amendments were 
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not clear as to which material ba1ance 
the LEMUF llmits applied. The rule set 
forth below specifies that the LEMUF' 
limlts apply to the total plant in-process 
material balance !or a given materlal 
type. While balances still will be needed 
for ·material balance areaa and Umlf.s of 
error calculated for such balances to per
mit MUF evaluation, the LEMUP limlts 
specified in the rule set forth below do 
not apply for such balances unless they 
consist of the total plant in-process bal
ance for a given material type. 

ClO) The proposed amendments speci
fied absolute quantities for the LEMUP 
lim1ts below which the relative percen
tage- limits would not apply. The pro
posed limits for low enriched uranium 
were more stringent at the 3-4 percent 
enrichment level on an effective kilogram 
basis than the limits for plutonium, U-
233, and high enriched uranium. To pro
vide proper gradation of requirements 
the lim.lts for low enriched uranium have 
been modifted. 

<11> The proposed amendments would 
have required calculation of an in-proc
ess mat.erial balance, MUF, and LEMUF 
for both element and Isotope for pluto
nium. Adequate control can · be main
tained for plutonium using only the ele
ment balance. The rule set forth below 
requires calculation of an In-process _ma

·terlal balance, MUF and LEMUF for 
plutonium element only. 

<12> The proposed amendments speci
fied confidence levels !or statistical sam
pling plans to be used for verification of 
previous measurements fo:r lnvent.ory 
purposes. Comments indicated that these 
atlstical sampling plan statements were 
Interpreted to mean spectflc requirements 
for the use of the specified plans. 'lbere 
also appeared to be some confusion as to 
the Interpretation of the confidence levels 
being required. The rule set forth below 
specifies only that measurements of BNM 
on inventol"J' whotie integrity Is not en
sured by tamper-saflng- shAll be vertifled 
by remeasurement. The licensee may 
select appropriate remeasurement proce
dures and sampling plans. 'lbese plans 
w1l1 be Included In the description of his, 
program which will be submitted to the 
Commission. 

(13) Comments indicated that the in
l'entory criteria in the proposed amend
ments · were interpreted as requlrlng 
plant shutdown and cleanout for physical 
Inventory. Such ls not required IIO long as 
process inventol"J' measurepients can be 
made on a dynamic basis to sufficient 
precision and accur&CJ' to meet the 
LEMUP lim1ts specffled In 1 'I0.5l<e> <5> 
(ll). The rule set forth below contains a 
footnote to this effect. Many comment.a 
indicated that the licensee should be 
given flexlbWty to develop "innovative" 
Inventory techniques to preclude costly 
plant shutdown. Buch flexlbWt,. had al
ways been the intent of the proposed 
amendments. 

Pursuant t.o the Atomic Energy Act or 
.1954, as amended, and sections 552 and 
553 of Title 5 of the United States Code. 
the following amendments of Tit.le 10, 
Chapter I, Code of Federal Regulations, 
Part '10 are published as a document &ub
Ject to codiftca~ion. 

38 FR 32784 
Published 11 /28/73 

Correction 

In FR Doc. 73-23552, appearing at 
pa.ge 30637, in the issue for Tuesday, 
November 6, 1973, the following changes 
should be made in§ 70.32(f): 

38 FR 33968 
Published 12/10/73 
Effective 3/11 /74 

Transfer of Radioactive Material; Requirements 

See Part 30 Statements of Consideration. 

39 FR 26279 
Publisl-r.d 7 /18/74 
Effective 8/19/74 

Environmental Protection; Licensing and Reg
ulatory Policy and Procedures 

See Part 51 Statements of Consideration. 

39 FR 37765 
Published 10/24/74 
Effective 11 /25/74 

Fundamental Nuclear Material Controls 
On September 25, 1973, the Atomic 

Energy Commission published in the 
Pm!KRAL Rl!:GIST:ER (38 FR 28'135) pro
posed amendments to its regulations in 
10 CFR Part '10 which would speclfy 
fundamental nuclear material controls 
required to .be established, mamtamed, 
and followed by licensees authorlled tA> 
possess at any one time· and location 
more than coe effective t:ilogram of spe
cial nuclear material m unsealed form. 

Interested partiea were Invited to sub
mit comments and suggestlom for con
llldere.Uon in connecUon with the pro
J)Ole4 amendmenta within 60 daya after 
JJUblloation ln tile Pm>mw. J11!ta1nD. 
Upon colllddere.tion of the commema.n
celved, and other facton ln"Voll'ecl, the 
Commlsslon has adopted ibe prapoeed 
amendments with eertaln modlftc&Uona 
u set forth below. 

These amendments provide the butc 
criteria for deta.Ued licensee mat.erlal 
control and accounting IIJ1ltema. '1'be 
Comm.1ssion int.ends .that these criteria 
provide the basis for the eventual Ge
velopment of material control and ..,.. 
counting systems u~ advanced 
technology such as nondest.ruc:Ulm lhal· 
ysla and automatic cla*a" procelll~s to 
provide ~-Ume accarale eontrol al.. &Dd 
accounting for speda.l nuclear ~ 

&,nl11.cant differences from UII pro
PQlled amendments publiahied fa caa
ments are: < 1 > Addition of 1annaae '8 
elarlfy the l,ntent thst the iceliiltie'II 
description of his fundamental nuclear 
material controls will be .included ln his 
license conditions and to permit changes 
ln his program without AEC approv~ 
provided the cbQnges do not decrease the 
effectiveness of the program; t2) revi
sion of the requirement for management 
review of the licensee program to clarify 
the scope of the· review and to permit 
the use of an independent audit orga
nization for the revlew; (3) revision of 
the material balance area criteria to 
clarify the extent of measurements re-

quired for internal transfers and to ex
empt certain items from internal transfer 
measurement; (4) revision of the item 
control area criteria to include a re
quirement for tamper-saflng; C5) revi
sion of the measurement requirements 
to exempt samples of less than 10 grams 
from measurement; <6> revision of the 
shipper-receiver. difference evaluation 
requirements to be more specific as to 
the type and extent of evaluation re
quired, <'I> revisions of the Internal 
handling control requirements to require 
current -knowledge of special nuclear ma
terial within the plan rather than con
tinuous knowledge; <8> revision of the 
scrap control requirements to apply only 
to scrap generated in a licensee's own 
plant and to change the scrap ret.ention 
time limits from 3 months to 6 months 
for plutonium, U-233, and high-enriched 
uranium and to l:! months for low
enriched uranium and plutonium con
taining 80 percent or more of the isotope 
Pu-238; < 9 > deletion of the retention 
time limits for disposalbe waste; (10) de
letion of the 30 percent limit on the aorap 
uncertainty contribution to the LEMUF; 
and <11> addition of a definition of spe
cta.l nuclear material scrap. In addition, 
editorial changes were made. 

· The following discussion pertains to 
the respective Items <ll through (11) 
above: · 

Cl> The proposed rule would have de
leted ,paragraph Cc) of. l '10.32 .Which 
makes the licensee's program for C10m-, 
pllance with the fundamental nuclear 
material controls a part of the Hcense 
conditions. To provide a mechanism for 
irreater control of the licensee's pro
irram by the ,\EC, this paragraph has 
been retained tn · the rule aet forth be
low wlUJ. apprOpriat.e renstons to the 
referencee therein, lncludlna' tbe provi
sion permitting the licensee to cbanee 
the proirram without AEC approval J:!ro
vlded the change does not decreaee the 
effectiveness of the proaram. 

(2). The proposed rule woUld have re
quired a management review and audit 
by individuals in licensee management. 
Industry comments suggested that this 
could be accompllshed by qual1fted au
diting. organizations and that provimon 
should be made for such. The rule set 
forth below requires that the review and 
audit be conducted by individuals in
dependent of the material . control and 
accountlnir functions of the licellae1! or
ganization but does not require that 
such individuals be a part of the licensee 
organization. In addition, comments~
dfcated some conf'lllilon u to t.be IICOpe 
of the review. The rule aet forth below 
addresses this point ·briefly. Add1UoDSI 
guidance wW be provided by a reruJato" 
lldde on this 111,1bJect which ··ts now tn 
preparation. . . 

(3) Indust!"Y comments indicated that 
the material balance area <MBA> man
agement criteria were not clear. The 
phrase In the proposed amendments in 
paragraph Cd) (1) of I '14.58 " 0 

• • can t>e 
measured.", was interpreted to mean 
that material was required to be meas
ured as it ent.ered or left an MBA. This 
ls not necessarily the case. If a measure
ment made earlier in the process re
mains valid, e.g., by tamper-safl.ng or 
on a sealed, identifiable fuel rod, another 
measurement is not required for transfer 
from an MBA nor 1s the internal plant 
MBA receiving such an item required to 
measure the Item. The rule set forth be
low specifies that Items transferred into 
or out of MBAs shall be "represented by 
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a measured value." In addition, industry 
comments suggested that certain Items 
transferred between in-plant MBAs need 
not be measured to provide adequate con
trol. The rule set forth below exempts 
from _internal MBA measurement, iteI118 
which have. been determined by other 
means to contain less than 10 grams of 
U-235, U-233, or plutonium each; plu
·tontum-berylllum sources; and reactor
Irradiated fuels Involved 1n research, de
velopment, and evaluation programs 1n 
facWtles other than · fuel reprocessing 
plants,. . , 

<<&> The_ proposed rule speclfl.ed that 
Item control 1n -Item control Areas be 
based on previously determined special 
nuclear material quantities. The rule set 
forth below Includes a requirement for 
tamper-saflng or otherwise providing as
surance that such prior measurements 
are valid. · 
· <5) 'Industry comments suggested that 

certain items coUld be exempted from 
· the measurement requirements of para
sraph <e> of 1· '10.58 without adverse ef
fect on the material control. The rule 
aet forth below exempts from the meas
urement · -requirement 118.DJ.Ples which 
have been determined by other means to 
contain less than 10 erams of U--335, U-
233, or plutonium each and reack>r-
1rrad1at.ed fuels Involved in research, de
velopment, and evaluation programs 1n 
faclllties other than fuel reproce&tng 
~ta. 'I'.he rule also exempts pJutonlum
berylllum sources from all of the meaa
urement requirements. 

(ti) Induatry comments raised several 
qaestlons reR_l'dlna' the type and the eir:-

. tent of ahipper-recelver evaluation that 
1rimld be required by the_ propmed 
amendments. The rule aet forth below 
ldentf1les n,ecHlcaiiy the bases for 
ahipper.::-recelver difference evaluations, 
~es the level -of statistical aignift
cance at the 116 percent conftdence level, 
and establlahes minimum quantities be
low. wblch evaluaUons are not required. 

<'1> The proposed amendment.a would 
have requlrecl continuous knowledge of 
the Identity, quantity, and location of 
spec1a1 .nuclear material within a facu
lty. Comments lndlcat.ed that a deftnltlon 
of "continuous" was needed to clartfy the 
Intent of. tbla requirement. The Intent Is 
more accurately deecrtbed b:, Uie word . 
"cmrent" ratber than bJ' "contlnuoua." 
"Continuous" WOuld ' mean Ji:nowledge 

dllallt z~ wllareaa Uie IDieDI. 
.. - rib .. iie•vtet;' .-:b 
lcDoll/ledP cia • Umtfq ... '2IJe pmcla 
deDllltloD. of Uae sard "'.Glll'llllDt .. lD ib1a 
canten 'lldll depead GD 1:be apeclDc ;ga. 
tem. The nlle a forth belQ,r nQU1res 
current knowlede,e rat.ber thaa .cont.lwl
ous knowledge. 

ca> "rhe' propgsed ameodrnenla nuld 
have required llcenseea to proceas scrap 
so that no item of ac~ would remain 
on Inventory for mare tbaU, three 
~onths. Jhdustry comments notJd that, 
in a .Plant that recovers scrap for others, 
this coDld be an Impractical nqulrement 
since maiu- BCraP jobs are scheduled 
more than three months 1n al!vance and 
shipments often are recetved more than 
three months Prior to the start at a cam
J)Bign. Comments also noted that, for 
scrap processel! on the mme alte on 
which 1t 1a generated, tt may require 
more . than three months to accumuiate 
enough scrap to make It practical to op
erate the scrap recovery proceu. D. also 
was suneated that the retention ttme 
should . be related to the strateilc stg
ntflcance -of the material. 

Comments suggested further that the 
llm1t of error of material unaccounted 
for CLEMUF> requ:lrementl!I t>f para
graph <e> (5> of I '10.51 would adequately 
control special nuclear material in the 
form of scrap. The LEMUF limits provide 
control of the precision of the scmp 
measurements. However, a gystemattc 
error in scrap measurement could be 
used to mask a theft. Since scrap meas
urements are alm05t alwaya by non
destructive tiechntques, the only way to 
assure that no SY5tematlc error has been 
Introduced, either lnadvertentlJ' -or 
otherwise, 1s recovery or processing to a 
more aoourately measurable form. Since 
the systematic error probabl.,- would not 
be large, a cheek by recovery need not--be 
11,1 frequent es the inventory tnter"fll.ls 
spectfied In paragraph <e> of I V0.51. 

The rule set forth below :requires that 
scmp ~ted onslte and not measure!! 
to w:tthtn :!::10 percent shall not remain 
on Inventory longer than 6 manths for 
plutonium, U-233, - and htgh enriched 
ore.mum or longer than 12 months for 
ilow-enrlched uranium and plutonium 
containlni IIO percent · or more of the · 
Isotope Pn-238. 

(9) The pr()J)Osed .amenament WQ\lld 
have required th11.t dlspgsable waste be 
kept OD lnventor.y no lon,ier Ulan three 
mo1lths. Since 41sposable waste normally 
has low s,pectal nucl~r mat.erlal conient, 
the e.!rect of measur~ uncertA1ntles 
and b1alles on the matenal .balance would 
not l>e stpiUlc:ant whether &he :autea 
were · OD inventory for three aontba ar 
lllll8'er. The J>ro_posed disposable waste 
n)tention J1mU; -1s not lndwllld .\u &ho 
rule set forth below. 

<10> The pr~ ftlle WDuW. Inn 
limlted. the material :balance moert.&latr 
COIDP<>Dent due 1D «up te ,M Jllll'mM-of. 
the '8t.al Jll&Mll'1&1 ealance ~--
Comment.I mdkued ~ ~ -.me
meat was redltndaat alld EIDMa rd:lJ 
rMtdctift. n w •waevtmd itMt ~ u
ceDllee lhouM Ge free co ~ db. 
·II.Ill' mlz .ol ~al lu.J&Dce cem,pes,SKI 
~~-~y~~u~ .. A:811 ..- -~ ----~-~ m .of I 'r0.51.Jl:xpeliemiebu..._tlal 
w 4l &be aa.,ar oaoHtwrthae --.-. 
DO& meeUnc tae ~ Bid f/1 I VU,l 
~ (,5) la lrqe acl:&11 ~ -
~ B:owever, tt the 11~ am 
meet the speeifted HmUa. *ere ii me 
need to l'eStrict tbe cona>cment atx. A 
limit on the uneertalnt:, component 11! 
LEMUF contributed b:, scrap measure
ment is not Included 1n the rule set fnrt.i. 
below. 

(11> Comments suggested that defln!
tlons of scrap and disposable waste be 
included in the rule. 'lbe rule set forth 
below includes a definition of special nu
clear material scrap but does not mdmie 
• definition of disposable waste because 
the rule does not use the term .. 

Pursuant to the Atomic Energy Aet of 
1954, as amended, and sections 552 and 
553 of Title 5 of the United States Cooe, 
the following amendments of Title 10, 
Chapter I, Code of Federal Regulations, 
Part '10 are published as a. document sub
ject to codification. 

39 FR 39020 
Published 11 /5/74 
Effective 12/6/74 

PART 70-SPECIAL NUCLEAR MATERIAL 

Criticality Accident Alann Systems 
On October 12,- 19'13, the Atomic En-· 

ergy Commission published 1n the FED
ERAL REGISTER (38 m· 28301) a proposed 
amendment of 10 CFR Part '10 of its reg
Ulations which would revise the criteria 
for criticality accident alarm systems 1n 
H '10.22 and '10.24 to provide greater con
formity with American National Stand
iards N16.2-1969, ''CritJcaUty Accident 
Alarm System," and N16.1-1969, "Nu
clear Criticality Safety in Operations 
with Fissionable Materials Outside 
Reactors." The amendments were In
tended to Increase fleltibWty for licensees 
with no loss of safety. All lntereste<l 
Persons were invited to submit· written 
comments and suggestions 1n connection 
with the proposed amendments within 
<&& days after publication of the notice 
of proposed rulemaktng 1n the ~DERAL 
REGISTER. Seven written comments were 
received, and some changes 1n the 
amendment have been made 1n response 
to those comments. The changes made, 
however, do not affect the main sub
stance of the proposed amendment which 
was published for comment. 

The phrase · 1n _- the proposed para
graph <a> (1> of I '10.24 exempting spe
cial nuclear material from such alarm 
systems "when it 1a stored in a critl
ca~y safe container or storage array," 
was questioned. Upon reconsideration 
the Commission has deleted the phrase 
in question. While such containers may 
be critically sate In 11mlted quantities, 
very large arrays under conditions of 
storage could be critical. ThUII an alarm 
ts necessary where large · arrays of such 
containers could be formed. In trans
POrtatlon vehicle size 11mlt.a the number 
of containers 1n the array. Consequently,· 
there ts no danger of crltlcal1ty from 
shipments In transit packaaed In ac
cordance with Part '11 requirements, 
and alarms are not neceaaary for auch 
material In mmsit. 

Licensees may request an exemption 
for matertals stored while packNed 1n 
accordance with Part 71 n.quirement.a 
under I '10.14. "Spectflc Exemptions,", 
or § '10.24(b). The request should dem- · 
onstrate that precautions are taken to 
assure separation of containers such 
that there_ is no possibWty of criticality 
associated with an array of contalriers. 

The proposed reqUlrement 1n I '10.24 
Ca) Cl> for two independent detectors was 
also questioned. Upon reconsideration 
the word "independent" 1s deleted. 

Two comments pointed out that the 
proposed wording of I '10.2<& <as well as 
the presently effective wording) would 
require Part '10 licensees to have alarm 
systems 1n areas where only small quan
tities of special nuclear material would 
be present (e.g., laboratories with small 
samples or Isotopic neutron sources>. Al
though there may be auch areas 1n a 
faclllty, it Is not pracilcable 1n a gen
eral regulation to define precisely all 
possible conditJons under which criti
cality coUld not occur, TM proposed 
wording 1s therefore retained. Licensees 
may apply for exemptions tor specific 
areas under I '10.14, "Specific Exemp
tions," or I '10.24(b), an exemption clause 
for that paragraph. . 

One comment urged deletion of the 
more restrictive mass llm1ts 1n I '10.24<a> 
when small quantities of ·graphite are 
present since small quantities do not 
significantly affect the m1n1mum critical 
mass. These more restrictJve Dl85B 11mlts 
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were not meant to apply to small quan
tities of these moderators. The word 
"massive" hB.s, therefore, been inserted 
before the word "moderators" in the first 
sentence of § 70.24(a). 

The use of the "rad" as a unit of dose 
Instead of the "rem" was questioned. 
The International Commission on Radi
ation Units and Measurements in ICR'O' 
Report 19 <1971) states that "rad" 1s the 
special unit of "absorbed dose" and 
"rem" Is the special unit of "dose equiv
alent." They note that dose equivalent 
"may be used • • • in the rea:Ion of, 
or below, the applicable maximum per
m.lssible dose equivalent. It should not 
be used for high lever accidental ex
posures." A reason for this restriction 1s 
that the relative bk>Iog:!cal etrectiveness 
CRBEl for neuuons 1s quite different for 
the acute effects of la.rge doses compared 
with the long term chronic errects of low 
level dooes. For example, It ha.s been 
found that the RBE of neutrons for 30 
day morta.llty In large mammals 1s less 
than one.' Accordingly, the use of the 
term "rad" ha.s been retained. 

The problem of establishlng a valid 
alarm set-point for a detector that de
tects only gammas or neutrons when dif
ferent gamma/neutron ratios can occur 
was pointed out. This problem 1s dis
cussed In the Appendix to American Na
tional. Bta.nda.rd Nl6.2-1969, "Critically 
Aocldem Alarm System." rn that Ap. 
pendix an alamttle~tlll:d maximum 
detector-source dl.stanCe ue ca.lculated 
which are applicable to a very wide va
ziety of possible sltuatiOill!. Thua a single 
set-point and 111.Uimum deteetor-llOW'Ce 
dista.nce.are applicable for the great ma
jority of situations. 1'he standard Nl6.2 
1969 Is currently under review by Amer
ican Nuclear Society Subcommittee 8, 
and the subcommittee anticipates that 
the revised version of the standard will 
continue tlo Include such calcula.Uons in 
the Appendix. It Is believed that the 
guidance In the Appendix can be used 
as easily as the specific set-point a.n~ 
maximum detector-source distance pre
viously specifled in § 70.24 of the Com
mission's regulations and would provide 
for greater flexibility by the user. 

One oomment suggested that low fl,s
sion rate criticality accidents could oc
cur which would not be large enough to 
set of! the alarm. While such an occur
rence may be theoretically poosible, It 
1s considered extremely unlikely. Any 
sccident which Is self-terminating must 
liberate enough energy to provide a shut
down mechanism. While 11, system could 
conceivably liberate this ~gy over a 
long time, this would require reactivity 
control of such delicacy that It Is not to 
·'be expected In process accidents. 

The propooed rule published for public 
comment would have eliminated the re
quirement for an alarm when aufflclent 
water covered the special nuclear ma
terial, so that a significant dose.to work
ers would not be possible. However, in 
view of the posslbllity of &peel.al nuclear 
material going critical and then being in
advertently lifted to the surface or being 
lifted to the surface and then going 
critical, the language of the existing 
g 70.24 ha.s, therefore, been retah:led. 

Section 70.24 has also boon reorganized 
so that the requirement.a applicable 
under the "grandfather clause" are ex
plicitly stated In parumph Ca> (2) of 

, n. a. Jlrown p.n<1 1". I!'. &ywo:od, Health 
Phy!!lcs, Volume 24, Jun,e 11178, page 827. 

§ 70.24. 
In accordance with the Atomic En

ergy Act of 1954, as amended, and sec
tions 552 and 553 or Title 5 of the United 
States Code, the following amendment of 
Title 10, Chapter I, Code of Federal Reg
ulations, Part 70 Is published as a docu
ment subject to codlil.catlon. 

40 FR 8774 
Published 3/3/75 
Effective 3/3/75 

Energy Reorgani:ation Act: Rel'isions to Chap
ter 1 to Rer1ect Or'.!ani:ationa/ and Proced-
ural Chang~s -

See Part 2 Statements of Consideration. 

40 FR i4085 
Published 3/28/75 
Effective 3/28/75 

PART 31-,,GENERAL LICENSES FOR 
BYPRODUCT MATERIAL 

PART 70-SPECIAL NUCLEAR 
MATERIAL 

Organization and Procedura! Changes; 
Correction 

In FR Doc. 75-5205. qppearing at page 
8774, in the issue for March 3, 1975, the 
follo\\ing changes should be made: 

40 FR 16047 
Published 4/9/75 
Effective 4/9/75 

PART ~SPECIAL NUCLEAR MATERIAL 
OrganizstiOA and Procedural Changes 

COll'Tecfum 

In FR Doc. 75--8104 appearing ai page 
14085 of t.he Issue for Friday, March 28, 
1975, In the first column on page 14086 
the pe.ragre.phs numbered <l) throl18h 
(4) which precede para.graph Ca) of 
g 70.11 should be removed and made~ 
of footnote 10 to that section, the foot
note to read as follows: 

40 FR 33651 
Published 8/11 /75 
Effective 9/ 11 /75 

PART 70--SPf::CIAL NUCL£AR MATERIAL 

Measurement Control Program for Special 
Nuclear Materials Control and Accounting 
on October 31, 1974, the Atomic 

Energy Commission published In the 
FEDER.AL REGISTER (39 FR 38392) pro
posed amendments to Its regulations in 
10 CFR Part 70 which - would specify 
criteria for a measurement control pro
gram which would be requµ-ed to be 
established and maintained by each li
censee which Is authorized to"possess, at 
any one time and place, more than one 
efi'ecti,re ltilOlll"&,m of special nuclear ma
'terlal 1n unsealed form. Interested' par
ties were Invited tD submit comments 
an9, suggestions for consideration In con
nection with the proposed amendments 
withJn eo days e.ft&P publlcatfon In the 
Fzntw. REGIS'ff:R. Upon consideration of 
the comment., recei'l'ed, and other factors 
Involved, the Commission ~ adopted 

the propoged amendmenU; wlth certain 
modiflcations as set forth below.· 

D!fference6 from the proposed amend
ments published for comment are: Cl> 
Additlomi to and clarfflcatlons of the 
deflnltlons contained in § TG:57(a); c:z~ 
rewording of the requirement for man·~ 
agement reviews and 11.udits so as not to · 
exclude the use of an Independent audit 
organization or of corponite auditors; 
<3) clartflcaUon of llcemees'~!tblli
tieis to ~· the··qallt,,- ·~ meaaure
ments perfann;ed by •• ccntraetor; (4) 
clarlflcatton of the reqatrement to lden
Wy. and oeontrol. dl.m.i:,JJ:ng errors; < 5 ) 
s!mp!.lflcatloti of the req,uretitent to pro
vkle msne.lJ,Emfflt · nmew and approval 
of Procedffl'J!S -wtiidi pertA!n to the meu
m-ement comrol !IY8tAm; (6) elarlftca
tion o! the requ!~ment to perform 
quality control erigineerli)g analyses of 
all measurement system!!; (7) darlfleli
tion of the requirement · to establish 
traceability of measurements Co the Na
tional Btlreau of Standards; <S) deletion 
of the requirement to determine sources 
of analytical error such as between
operator, between-equipment and be
tween-shift; <9) clarification of the pro
vision allowing the combining of histori
cal and current material coctrol and ac
counting data.; and (10) revision of the 
requirement to establish a statistical coh
trol system. In addition. editorial changes 
were made. 

The following · discussion pertains to 
the respective Items (1) through ClO> 
above: 

Cl l Comments suggested that § 70.57 
(a) be expanded to Include more defini
tions, and that some of the proposed 
dellnitions be modified. The rule iet 
forth below contains additional defini
tions. Some of the proposed deflnitiODS 
were modified to more aCClll"ately convey 
,the·Commisslon'& ~ with respect 
to the requirementao! § '1<).57 Cb). 

(2) The proposed rule would have re
stricted tile performance of audltll and 
reviews to ·"trained pe1"$()D!lel,!' ThJs im
plied that only licensee employees could 
be used for this funcUon. The revised 
rule allows the performance of audits 
and l'elllews by any trained individuals 
who are independent of respon.slblliiy 
for the receipt, .custody, ut.Wzatlon, 
measurement, measurement quality, and , 
shipment of special nuclear material. . 

<3) The questLon was rai.sed as to the 
need for having contractors which pro
vide meaauremenI servlces meet a11· of 
the requirements of § 70.57<b>. The rule 
set forth below excludes those portions 
of I 70.57 <bl which lll"e not applicable 
to licensee measurement contrae\ors. 

{4) The _prop~ rule stated ihat 
m811.'lurements, by definition, Include 
.sampJ.4:ig and that mes.suremema · must 
·be traceable to certified standards. Com
ments suggested that In many ca.sea cer
.tifled itandards are not available_ tor 
perfonnirJg l!IIDIPll.ng flt\Jdjes, Therefore, 
the requiremeitt to perfc,rm m.lxlng and 
.sampling tests,. set forth below in § 70.57 
(bl <4) ~ been modifleq tD permit li
censees to perform suet,. .teeta with well 
cb¥acte~ special nucl,eu materials. 

(5) The proposed ruJe would have re
quired t.he review and. app'rovai of meas
urement control syst.em urooedures b:, 
_management ~nnel whose direct re
. SR()nsibllitle.s cojµd be afI4lcted b:, the 
~ty ot' ma~ oontrol lloPd account
ing ~emepts. Comments 11ueiiested 
tbat the .de~Uon of Ui.oiJe man-
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agement i;ersOllB41 having such respon
sibility Vtf.S ~ubJect to v.ai:ioll$ interpre
tations. The rule set forth below requlres 
only · .Ula t roeasµreme.w;. control system 
·Proced~s be. fe.vlewed ~d approved. ' 

cer .~ proposed rule would have re
quired that engineerj.ng analyses a.nd 
eyali:la.tloos be pet!onned on i:neaaw-e
ment syste=. The rule f'urtber required 
that satd analyses ' and evaluatioill! be 
revle"ed a.nsm-aily to l!LS.fflre 1;t1e eon
t1n'lle11 re~ty of tlle system. Com
ment1i 'in<Dcw.ted l!IOl!le · mJ!interpretatlon 
118 to ~ scope' of nhi' annual l"l!Vii!ws. 
Comments· also suggested that said an- · 
nual review was redund•mt with the an
nual ma!l11gement review and audit 
required In J 70.57 Cb) (2). The rule set · 
!orth belo.w requires engineE'ring anal
yses and evaluations initially !or all 
measurement ·!u'stems', and thereafter 
whenever· a significant chang<.! occurs in 
a component of a measurement system. 

<7> Comments suggested· that in cer
tain' cases measurements ·could not be 
traced directly to a certified st"lridllrd 
bec&Ul!e such standards are not available 
for each measu~ent method !or each 
type of material. The rule set forth be
law ·resolves th1s difficulty by allowing 
traceability through the use of reference 
standards as defilled in § 70.57 (a). 

(8) The propoeed rule would have re
q~eq · .th.i,_t 59urces of analytical error· 
such as between-<>perator, between
~pment, and bety.ee.n-oh1ft be deter
mined. Industry has sunest.ed that the 
training program required In § 7o:57<b> 
(7), as set forth ·below, should reduce 
.such sources of error to -an insignj:flcan t 
level. Also, a.s long a.s the total analytical 
error 1s· oont.rolled, that it Is unnece&ary 
,to isolate individual sources of analytical 
error.· Further, comments Indicated that 
the cost of Isolation of such sources of 
error would greatly outweigh the dia.g
n06;tlo benefits. The rule set forth below 
hss been modified to delete the require
ment to isolate such sources o! analytical 
-error .. 

<9> The proposed rule would h!ive al· 
lowed under certain oonditlons, that ma
teri&l rontrol and at:countlng de.ta from 
the current llllilt.erlal balance period could 
be -combined with ·historical data. Com
ments suggested that this provision be 
made more ·definitive. The rule set forth 
below clarifies the requirements. for the. 
combining of- data . .sets. · · · 

<IO> Comments suggested that dis
carding all data which exceed control 
limits would (I) result in the loes o! some 
valid measurement i>omts, 11.Ild (ll) arti
ficially narrow t.Qe eoml.dence ba.Dd. The 
rule set forth below· provides oi,.e set of 
llmit5 for .. the invell44a_tion e! lM&Spect 
data, a11d a.ooth& ll8i of-Um1tB for estab
li&hing that e. meuurement ··SY!ltem ia 
~t-<>f-control . 

. Pursuant io the Atomic Energy Act of 
1954, as amended, the Energy Reorp
nizat.ion Act cl 1974, and secUons 552 
and 553 of 'ntle 5 of UM! United St.ates 
Code, the ~llowtna amendments cl 
Title 10, Chapter I, Code of Feden.l Re&
u.Iations, Part 70 are pu.bl.Jshed a.s a 
document subject to codificat.ion. 

40 FR 53230 
Published 11 /17 n5 
Effective 12/17 n5 

PART 40-LICENSING OF SOURCE 
MATERIAL 

PART 70-SPECIAL NUCLEAR 
MATERIAL 

Effluent Monitoring and Reporting 
Requirements · 

On October 31. 1974. the Atomic 
Energy Commission published in the 
FEDERAL REGISTER t39 FR 38392·1 pro
posed amendments to its regulations 10 
CFR Part 40. ''Licensing of Source 
Material."' and 10 CFR Part 70. ··Special 
Nuclear Material,'' which would specify 
reporting requirements regarding re
sults of monitoring for radionuclides in 
gaseous and liquid effluents released to 
unrestricted areas from uranium milling. 
uraniwn hexafluoride production and 
other licensed fuel cycle activities in 
which special nuclear material is used. 

Interested persons were invited to sub
mit written comments or suggestions in 
connection with the proposed amend
ments by December 2, 1974. The com
ments recei\·ed favored the adoption of 
the amendments but suggested changes 
in the proposed frequency of the reports 
and imposition of a requirement that 
licensees also file such reports with the 
appropriate State agency. None of the 
comments were substanti\·e technical 
comments of an adverse nature. The re
ported effluent monitoring results will be 
public informatiori available to anyone 
on request. The matter of environmental 
monitoring is a separate consideration 
of the regulations. Upon consideration of 
the comments recei\·ed and·other factors 
inrnlved. the Conunission has adopted 
the proposed amendments without mod
ill.ca tion. except for chabging the pro
posed § 70.57 to § 70.59. 

On October 11. 1974 the Energy Reor
ganization Act of 19i4 1.Pub. L. 93-438; 
88 Stat. 1233) was enacted into law. This 
Act abolished the Atomic Energy Com
mission and. by section 201 established 
the Nuclear Regulatory CommLssion <ef
fective January 19, 1975) CE. 0. 11834) 
and transferred to that Commission all 
of the licensing and related re.gulatory 
functions of the Atomic Energy Conunis
sion. In addition, section 301 of the 
Energy Reorganization Act provides that 
any proceedings pending before the AEC 
at the time of its abolition shall. to the 
extent that such proceedings relate to 
functions transferred by the Act, be 
continued. 

The amendments do not impose new 
restrictions on the concentration or 
amounts of effluents released to unre
stricted areas from licensed activities, 
nor do they add any measurement re
quirements nor. modify the concept of 
maintaining radiation exposures and re
leases of radioactive materials in effluents 
to unrestricted areas as low as is prac
ticably achiernble, as specill.ed in 10 CFR 
20.1. . 

The amendments require each licensee 
authorized to engage in uranium ~illing, 
or the production of uranium hexa-

fluoride. or licensed to possess or usr 
special nuclear materials for fuel fabri
cation and processing, conversion of 
uranium hexafluoride or scrap reco\·ery 
to submit semiannual reports of the 
quantities of radioactive materials re
leased to unrestricted areas. If quantities 
released during the reporting period are 
significantly above design objectives. the 
licensee will be required to cover that 
fact specill.cally in its reports. The infor
mation received from the licensee will 
pro\·ide an improved technical basis from 
which the Commission will continue to 
evaluate tJ:ie potential radiation dose 
commitment to the public .resulting from 
the normal_ operations of such ·facilities. 

Licensees presently · mobitor effluent 
streams to determine the concentrations 
of radionuclides in effluents released from 
these fuel cycle plants. The·. records of 
measurements made are presently avail
able to the Conunission on request. such 
licensees are required by the _amendments 
to Parts 40 and 70 to make the results of 
those measurements a vailabl·e to the 
Commission on a periodic basis. 

The Commission is now preparing efflu
ent monitoring guides defining the type 
and format of information to be sub
mitted. The guidance is expected to be 
available before the end of FY 1976. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 1974. and sections 552 and 
553 of Title 5 of the United States Code. 
the follo\ving amendments to Title 10: 
Chapter I. Code of Federal Regulations, 
Parts 40 and 70 are published as a docu-
ment subject to codill.cation. · · 

41 FR 16445 
Published 4/19n6 
Effective 4/19n6 

Jlisce//aneous 01a11ges to 01apter 

See Part 20 Statements of Consideration. 

41 FR 18300 
Published 5/3n6 
Effective 6/2n6 

Preservation of Records 

See Part 20 Statements. of Consideration. 

41 FR21177 
Published 5/24n6 
Effecti've 6/2n6, 

Preservation of Records; Correction 

See Part 50 Statements of Consideration. 
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41 FR 21627 
Publish~ 5/27/76 
Effective 5/27 /76 

Clarifying and Corrective Amendments 

See Part 40 Statements of Consideration. 

41 FR 31521 
Publish.ed 7 /29/76 
Effectiye 9/27 /76 

PART 70-SPECIAL NUCLEAR . MATERIAL 
Crttlcallty Accident Protection 

Requirements 
On October 11, 197', the Atomic En

ergy Commission published 1n the FED
J:RAL RIIGISTER (39 FR 36602) proposed 
amendments of Its regulations In 10 CFR 
Part '10, "Special Nuclear Material." for 
public comment. The amendments pro
posed requiring a. crltlca.llty e.cc!dent 
~etry ·ca.pe.bfity where specl8l nu
clear ma.terla.l !s handled, used, or stored. 

The purposes of this doolmetry are to 
provide a method for det.ermJntng which 
Individuals were aignttloantly esposed, 
and to provide estimates of neutron and 
~ doses to personnel, shoUld a cr!t-
1.ca.ll ty accident OCCtn'. 

After the amendments were proposed, 
the Nuclear Regulatory CommJsa!on staff 
prepared .a value-Impact analysis on the 
effect.a of requiring this crlUca.JJty acci
dent d06lmetry capabWty. The analysis 
!ndicated teat while the-cost of the do
almetry was found to be fairly mode&t, the 
probable v&lue of the dosimetry wu still 
not worth the cost. Tb.e bases ot this 
conclusion were: Cl) The future occur
rence rate of web ·a.cc!dents :was pre
dicted to be very small~ and (2) physi
cians experlenced 1n the treatment of 
Individuals who have NCelved J.a.rse doses 
of ra.dJaUon reported that. a.lthoulb t.hey 
would wish to have d8se mttmate&. 1n ·the 
evenr of mcliatlo!l ~ thw would 
base Uleir ~tment em1rely OB phyaical 
symptams, not on doee eaUmates. The 
t>r1nc:1pal value of the .dosimetry ~. it 
WU ~eaied, Ila abWty to prcmde a. 
sood estimate of the dase Withln 2, 
hours, before major pbya1ca.l symptoms 
a.re apparent, so that early preparat,1on 
for the necessary medical treatment can 
Pl'PCt'ed. Tbe,.value of dlis early Pftllie.ra:i~__.cWncult to-Qqaat.lfy, but wail not u.,._ at&nfflcant. 'I'be probGbWty 
of such •~ preparattan ·l'IBU11;tnc hi a 
life aved wu 18timated to be V'er1 small. 
The value-Impact ual,m 511 avatlable 
In the ~ P9bUc Doeument Roam, or 
• copy -may be obt,elned llpGll ~t 
from the _amce of standards Develep
ment, Wublndon; D.C,·20555. 

"l'be Yahle-~ ana]1sls did mdi· 
ea~ *' a deVloe, ·IIUdb u an Indium 
ltrtP, '1D 111111111' trnm...,,. ldmtlffcwtlon 
of thew~ eq ~•111.tiit,radia~ tnm 
~Cl1Ucal1Q ~t, WU well WGrlll the 
....... 'l'lle1'dore. the ~ec:Uft nde~ 
tbl8 ~ -- Ina dDea ml re:. 
quire me ot a doalmet.er. · 

'D'Dder,aecUon 301 of-.ibe r.nezv ae
orsanization Act of 1974 • any proceed
ings pending before the AEC a.t the·t1me 
of its abolltlon, and the establlshment of 
the NRC, shall, to the extent that such 
proceedings relate to functions trans-

• Publlc Law 99-438. (BB Stat.. 123S). 

!erred. by the Act, be continued by NRC. 
After careful consideration o! the com
ments received and other !actors in• 
volved, the Commission has adopted the 
amendments in the form set out below. 

Pursuant to the Atomic Energy Act of 
1954, as a.mended, the Energy Reorga.n.1-
zatlon Act o! 19'4, as amended. and sec
tions 552 and 553 of title 5 of the United 
States Code. the following amendments 
of ritle 10, Chapter I, Code of Federal 
Regulations Part 70. are published as a 
document subject to codification. 

42 FR 17125 
Published 3/31/77 
Effective 3/31/77 

PART 70-SPECIAL NUCLEAR MATERIAL 
Plans for Coping Wrth Radiological 

Emergencies 

o.n June ~7. 1975, the Nu7lear Regula
tocy Commission published in the FED
ERAL REG_ISTER (40 FR 27260), and In
vited ~ritten comments on, proposed 
regulations in the form of amendments 
to 10 CFR Part '10, "Special Nuclear 
Material." The purposes of the amend
ments were to set forth <l) the require
ment that an application for a license to 
?055ess and use special nuclear mater'l.al 
m fuel processing and fuel fabrication 
plants contain plans f or coping with 
emergencies and (2) the min!mwn ln
~ormatlon that applicants should include 
m these emergency plans. 

:inter~ted parties were invited to sub
mit v.T1tten comments within 60 days 
after publication of the proPOsed amend
ments in the FEDERAL REGISTER. One 
comment suggested that the amend
ments were unnecessary be:ause § '10.22 
<a..> (8) of 10 CFR Part 70 requires an ap
plicant to provide "Proposed procedures 
to protect health and minimize danger 
to life and property <such as • • • 
emergency procedures, etc.>." and should 
be withdrawn. Currently licensees en
gaged in processing and fuel fabrication, 
s~rap recovery, and conversion of ura
mum ~exafluoride develop plans for cop
ing with radiological emergencies based 
on requirements imposed as a condition 
of such l!:enses. The amendments which 
follow impose a requirement that radio
logical emergency Plans shall be de
veloped for a license to possess and use 
special nuclear material for processing 
and fu~l fabrication, scrap recovery, or 
conversion of uraniwn hexafluoride. 
They also go beyond 10 CFR § 'I0.22Cal 
(8) by establishing minimum requlre
ments for these emergency plans. Tv.•o 
commenters asserted that the amend
ments should not refer to Sections II and 
IV ?f Appendix E to 10 CFR Part 50. 
Their concern was that reference to Part 
50 and to the Preliminary Safety Anal· 
ysis Report In Section II in ,particular 
might lead to confusion regarding the 
Part '10 licensing sequence and require
ments. To avoid this possible concern, 

. the proposed amendments have been re
vised to eliminate the references to Ap
pendix E in the body of the text. An
other comment questioned the adaquacy 
of the present Appendix E for develop
ment of emergency plans. Based on expe
rience, the staff considers that Appendix 
E does provide the necessary framework 

of ·regulatory requirements for establish
Ing adequate radiological emergency 
plans. However, guidance concerning cer
tain related aspects, such as tmplementa, 
t!on on the part of licensees and develop• 
ment of. supportive lnterfaces·-between 
licensees.and State and l_ocal government 
emergency response organizations, re- .. 
quires improvement. A Regulatory Gulde.: 
to provide additional guidance In these 
areas is being developed by the staff. Sec· 
t!on IV of Appendl.X E contains ·an ap
propria te listing of the -efemen ts which, . 
as . a minimum, should be Included. 'in 
radiological emergency plans of licensees 
to possess and use special nuclear mate- . 
rl.al for processing .and fuel. !abr!cat!on, 
scrap recovery, or conversion of uranium 
hexafluoride. These elements a.r.e similar 
to the current requirements imposed as . 
a condition of these licenses. Since Sec· 
t!on IV of Appendix E to 10 CFR Part 
50 contains an .appropria.te description 
of the required Information, and- since 
It is an established part of NRC regula
tions, a footnote has been added Indicat
ing that this tnforma.tlon should be in~ 
eluded In such emergency plarn1 .. There Is 
no Intent, thereby, to establish a two 
step review process of the. type used for · 
production and utilization '!acll!tles. An
other comment noted tha.t the proposed 
amendments only addressed fuel process
Ing and · fuel fabrication plants and 
stated that a definition should be in·. 
eluded in I '10.4 If the amendments.were 
intended to cover: less tha.n .the scope_ of 
activities licensed under 10 CfR Part 70. 
In order to clarify this ambiguity, ·re
visions have been made Cl) to eliminate 
the . references to "fu·e1 P1"9Cess!ng and 
fuel fabrication plants," and- <2) , to 
spe:!fy that radiological emergency plans 
a.re required for a license to possess and 
use special nuclear material for, proc
essing and fuel fabrication, scrap re
covery, and conversion of uranium hex
afluoride. The revised provision in § '10.-
23 <a) <11> that plans. be "adequate" 
instead of "adequate to protect public 
health and safety and prevent damage 
to p;operty" is ma.de to conform with 
pe.rallel language In preceding clauses. 

On the basis of the foregoing and after 
careful consideration of the comments 
tecelved and other factors Involved, the 
Nuclear Regulatory Commission has 
adopted these amendments ·In the form, 
set forth below. 

Since these amendments . codify re-· 
quirements already · being imt>05ed for 
developing emergency plans, good cause 
exists for making the amendments ef
fective upon publication. 

Pursuant to the Atomic Energy A.ct of 
1954, as amended, the Energy Reorgani
zation- Act of 1974, as amended; and sec-· 
t!ons 552 and 553 of title 5 ·of the United 
States Code, the following amendment to 
Title 10, Chapter I, Code of Federal Reg
ulations. Part 70, is pubt1shed as a docu-
ment subject to codlflcatlon. · 

42 FR 28891 
Published 6/6/77 
Effective7/6/77; § §21.6,21.21(a);and 21.51 

effective 1 /6/78 
(7 /6/77 effective date extended to 8/10/77) 

Reports to the Commission Concerning 
Defects and Noncompliance 

See Part 21 Statements of Consideration. 
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43 FR 6915 
Published 2/17 /78 
Effective 5/3/78 

Export and Import of Nuclear Facilities and 
Materials 

See Part 110 Statements of Considerations. 

43 FR 11962 
Published 3/23/78 
Effective 6/6/78 

Licensee Safeguards Contingency Plans 

See Part 73 Statements of Co'lsideration. 

43 FR 14007 
Published 4/4/78 
Effective 6/6/78 

Licensee Safeguards Contingency Plans; 
Correction 

See Part 73 Statements of Consideration. 

44 FR 17479 
Published 3/22/79 
Effective 6/5/79 

Timely ,Votification of Discontinued Licensed 

Activities 

See Part 30 Statements of Considerations 

44 FR 26850 
Published 5/8/79 
Effective 6/7 /79 

10 CFR Part 70 

General License Requirements For 
Any Person Who Possesses Formula 
Quantities of Strategic Special Nuclear 
Material (SSNM) In Transit Subject to 
Certain Requirements 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to remove the exemption to 
licensing for carriers and other persons 
who possess or control formula 
quantities of strategic special nuclear 
material for the purpose of transport or 
storage incident to transport. Under the 
amendment a general license is issued 
to any person who possesses, or who 
exercises control over, formula 

quantities of strategic special nuclear 
material in transit. The general license 
will require such persons to be 
responsible for assuring that the 
material in their possession is protected 
against theft and sabotage by a security 
system which is implemented in 
accordance with a Transportation 
Security Plan that has received prior 
NRC approval. The general license 
would bring persons who possess or 
control formula quantities of strategic 
special nuclear material in transit 
directly under NRC physical protection 
regulations, 

EFFECTIVE DATE: June 7, 1979, 

FOR FURTHER INFORMATION CONTACT: 
Mr. R. J. Jones, Chief, Safeguards 
Standards Branch, Division of Siting, 
Health and Safeguards Standards, 
Office of Standards Development, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, 301-443-5907, 

SUPPLEMENTARY INFORMATION: On May 
24, 1978, the NRC published a proposed 
amendment to 10 CFR 70, "Domestic 
Licensing of Special Nuclear Material" 
(43 FR 22215), The amendment proposed 
to revise § 70,12 and add a new§ 70,20a, 
Interested persons were invited to 
submit comments or suggestions in 
connection with the proposed 
amendment within 30 days after 
publication in the Federal Register. The 
comment period expired June 23, 1978. 
One comment was received from a 
licensee. The commenter offered the 
observation that the proposed 
amendment incorporates many 
references to other Sections of 10 CFR 
Part 70 which may be a problem for 
carriers heretofore not subject to NRC 
regulations. The commenter suggested 
that a revision to § 70,12 should provide 
a self-contained genera_l license setting 
forth specifically applicable terms and 
conditions. The commenter offered to 
submit such a revision to § 70.12 to the 
NRC by July 21, 1978. However, the 
proposed revision was not received. 

In response to the commnenter's 
remarks, staff believes that it is not 
necessary to repeat the·details of each 
applicable paragraph of 10 CFR Parts 70 
and 73 in such a detailed general license 
requirement under a revision to § 70.12. 
To do so would not necessarily simplify 
the proposed rule, but would lead to 
duplication of some sections of 10 CFR 
Parts 70 and 73, Therefore, staff believes 
that the method used in the proposed 
rule, that is, cross-referencing, is a 
reasonable and prudent method. Thus, 
the NRC is adopting the proposed 
amendment with only editorial and 
clarifying changes. 

As initially proposed, paragraph 70.12 
will remove the exemption to licensing 
for carriers and other persons who 

possess or control formula quantities of 
strategic special nuclear material for the 
purpose of transport or storage incident 
to transport. The new § 70.20a grants a 
general license to any person who 
would possess or control formula 
quantities of strategic special nuclear 
material in transit. The scope of the 
general license granted under the 
proposed amendment would be limited 
to possession only and will be effective 
during the course of a shipment. The 
amendment will not affect the 
exemption to licensing for carriers arid 
other persons under § 70.12 who 
transport all other forms of special 
nuclear material subject to NRC 
regulations. Also, the amendment will 
not apply to transient shipments, that is, 
shipments which originate in a foreign 
country with destinations in a foreign 
country and which are not offloaded or 
transferred within the United States. 

The amendment will subject the 
general licensee to certain enumerated 
Sections of Parts 70 and 73, The general 
license requires that a transportation 
security plan be submitted and receive 
prior NRC approval before any person 
could possess formula quantities of 
strategic special nuclear material for the 
purpose of transport or storage incident 
to transport. The plan submitted by a 
carrier or other person for the purpose of 
this general license may incorporate by 
reference the terms of a transporta lion 
security plan already approved by the 
NRC. 

The amendment being adopted will 
codify practices and procedures 
presently conducted on a voluntary 
basis by carriers and other persons and 
will not require the filing of applications 
with the Commission or the issuing of 
licensing documents to particular 
persons by the Commission. 

The promulgation of the amendment 
will not result in any activity that affects 
the environment. Accordingly, the 
Commission has determined under the 
National Environmental Policy Act, the 
Council of Environmental Quality 
guidelines, and the criteria of 10 CFR 
Part 51, that neither an environmental 
impact statement or environmental 
impact appraisal to support a negative 
declaration for the proposed amendment 
to 10 CFR Part 70 is required. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following 
amendment to Title 10, Chapter I, Code 
of Federal Regulations, Part 70 is 
published as a document subject to 
codification. 
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44 FR 43280 
Published 7 /24/79 
Effective 11/21/79 

10 CFR Parts 70, 73, and 150 

Safeguard Requirements for Special 
Nuclear Material of Moderate and Low 
Strategic Significance 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its. regulations 
for physical protection of plants and 
materials, including nonpower reactors, 
to require physical protection measures 
to detect theft of special nuclear 
material of moderate and low strategic 
significance. The amendments are being 
made in the interest of common defense 
and security. The measures are designed 
to provide a level of protection 
equivalent to that recommended in 
Information Circular/225/Rev.1 
(INFCIRC/225) published by the 
International Atomic Energy Agency 
(IAEAJ. The amendments specify 
protection requirements for special 
nuclear material at fixed sites, including 
nonpower reactors, and for special 
nuclear material in transit. 

Physical protection requirements for 
independent spent fuel storage 
installations and nuclear power reactors 
are presently covered under 10 CFR 
§ 73.40, § 73.50, and § 73.55 and 
therefore are not included in these 
amendments. 

Concurrent with the publication of the 
amendments, the NRC is publishing a 
regulatory guide entitled, "Standard 
Format and Content for the Licensee 
Physical Security Plan for the Protection 
of Special Nuclear Material of Moderate 
or Low Strategic Significance." This 
document has been prepared as an aid 
to uniformity and completllness in the 
preparation and review of the physical 
security plan for special nuclear 
material of moderate and low strategic 
significance. In addition, a value/impact 
assessment of these amendments has 
been prepared and placed in the 
Commission's Public Document Room at 
1717 H Street, NW., Washington, D.C. 
EFFECTIVE DATE: November 21, 1979. 

Note.-The Nuulear Regulatory 
Commission has submitteq this rule to the 
Comptroller General for review of its 
reporting requirement under the Federal 
Reports Act, as amended, 44 U.S.C. 3512. The 
date on which the reporting requirement of 
the rule becomes effective, unless advised to 
the contrary, includes .a 45-day period which 
that statute allows for ColllJltrolw: General 
review (44 U.S.C. 3512(e)(2}J. 
FOR FURTHER INFORMATION CONT ACT: 
Mr. J. A. Prell, Safeguards Standards 
Branch. Office of Standards · 
Development, U.S. Nuclear Regul~tory 
Commission, Washington, D.C, 2Q655, 
(301) 443-5904 or Mr. C. K. Nulsen, 
Requirements Analysis Branch, Dimioa 
of Safeguards, Office of Nucleer . 

Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, (301] 427-4043. 
SUPPLE.MENTARY INFOflMATION: On May 
24, 1978 the Nuclear Regulatory · 
Commission published in the Federal 
Re&ister (43 FR 22216) proposed 
amendments to 10 CFR Parts 70, 73, and 
150 of its regulations. Interested per!!qns 
were invited to submit written · 
comments and suggestions on the 
proposed amendments within thirty 
days·after publication in the Federal 
Register. Based on the public ,.;omments 
and other considerations, the 
Commission has adopted the proposed 
amendments, with modifications as set 
forth below. 

The effective physical protection 
amendments are designed to have 
overall equivalency to the 
recommendations of INFCIRC/225 Rev. 
1, but there are differences in the 
detailed requirements. INFCIRC/225 
Rev. 1 recommendations are designed to 
minimize the possibilities of theft or 
sabotage of SNM of moderate or low 
strategic significance. The effective 
amendments have been primarily 
designed to require early detection of 
theft of SNM of moderate or low 
strategic significance. However, in 
requiring early detection capabilities, 
these amendments deter the possibilities 
of theft or diversion. In the judgment of 
the Commission, the degree of 
protection afforded by the containment, 
monitoring and detection procedures 
required by these amendments provide 
equivalency to the INFCIRC/225 Rev. 1 
recommenda !ions for protection of theft 
or diversion of SNM. 

Significant differences from the 
proposed rule published for comment on 
May 24, 1978 are: (1) Plutonium-
Beryllium (PuBe) sealed sources would 
be exempted from the physical 
protection requirements; (2] Plutonium 
with isotopic concentration exceeding 80 . 
percent in plutonium-238 would be 
exempted from the physical protection 
requirements; (3) package and vehicle 
search requirements at facilities where 
special nuclear material of moderate 
strategic significance is used or stored 
have been changed; (4) The period of 
time allotted for submittal ofa licensee 
plan to implement these requirements 
has been changed from 60 days to 120 
days alter the ellective date of the 
amendment. In addition, editorial and 
clarifying changes were made and some · · 
definitions added to clarify the intent of 
the regulations. · 

The following discussion pertains to 
items (1) through (4] above. 

(1) PuBe sealed sources-Commenters 
stated that the cost of providing the 
required physical protection for PuBe 
sealed sources would be prohibitive 
from the point of view of the limited 
budgets available at universities where 
most of the sources are now located. 
Imposition of the proposed 

requirements, it was said, would result 
in the curtailment of the use of PuBe 
sources at some sites with a significant 
impact on the educational and research 
programs at those institutions. In view. 
of the very small quantities of plutonium 
found in PuBe sealed sources (generally, 
from 16 to 161 ~rams) and the fact that 
poteatial adversaries wishing to. obtain 
a 5 kg formula quantity of plutonium · 
would have to commit 11eparate acts of 
theft at a large number of widely . . 
separated sites without being detected, 
the Commission has decided that the 
threat to the common defense and 
security of this country was sufficiently 
low that physical security measures 
should not be req·.:ired for Pi!Be sealed, 
sources. There is an upper limit of 500 
grams of plutonium to which this 
exemption can be applied because 
greater than a 500 gram accumulation of 
plutonium in this form invalidates the 
basis for this exemption. IAEA 
guidelines allow for such exceptions in 
the case of research type facilities. 

(2) More than BO percent Pu-238-The 
proposed rule has been amended to 
reflect that plutonium with isotopic 
concentration exceeding BO percent in 
plutonium-238 would be exempted from 
the physcial protection requirements. 
This change corrects an oversight in the 
initially proposed amendments in which 
it was intended that such material 
would be exempted to be consistent 
with the definitions of Category II and 
III material in the IAEA document 
INFCIRC/225/Rev. 1. 

(3) Search requirements-Package and 
vehicle search requirements at 'facilities 
af which special nuclear material of 
moderate strategic significance is used 
or stored have been changed. As 
revised, random searches are only 
required regarding items leaving 
controlled access areas, and not of those 
entering. The primary objective of entry 
searches is to detect materials which · 
could be useful in sabotage. Since 
protection against sabotage is. µot within 
the scope of the proposed amendments, 
an entry search r~quirement is not 
necessary. . ,", 

(4) Submission and.Implementation of 
Plans-Several commenters stated 'that 
more time' would be needed than the' ., 
sixty days allowed for submission of . 
physical security plans, or amendments 
to them, following the date the proposed 
amendments become effective. " " . 

The Commission agrees that more 
time may be required, especially in .the . 
case of licensees who have limited 
managerial and finacial resources, and 
has changed the submission date 'to be 
120 days following the effective date of 
the amendment. In addition, the licensee 
is now required to implement the 
approved security plan within 240 day's 
following the effective date of the · 
amendment cir within 30 days after the · 
plan is approved, whichever is later. 

Concurrent with the publication of the 
amendments, the NRC is publishing a 

September 1, 1982 
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guide entitled "Standard Format and 
Content for thP. Licensee Physical 
Security Plan for the Protection of "' 
Special Nuclear Material of Moderate or 
Low Strategic Significance." The guide 
is being published for a sixty-day 
comment period and will be reissued 
with comments taken into consideration. 
The am·endments to 10 CFR Parts 70, 73 
and 150 would become effective at this 
time (120 days after publication) 
(November 21, 1979). Licensees would 
therefore have 240 days after publication 
of the amendments to submit their plans. 
The plan would have to be implemented 
30 days after approval by the 
Commission or 360 days after (date of 
publication in the Federal Register) 
(July 24, 1979) 

Another area of comment dealt with 
employee screening. Some of the 
licensees interpreted the screening 
requirement to call for a full field 
background investigation of all 
personnel entering the controlled access 
areas where the material is used or 
stored. The wording of the rule has been 
revised to more clearly indicate that the 
requirement is merely one requiring a 
screening based on knowledge of 
persons permitted access rather than a 
formal security investigation. The 
guidance package being issued with the 
rule explains more fully the intent of this 
requirement. 

There was one other area of comment 
for which no specific changes were 
made to the amendments but which is of 
significance. These comments dealt 
generally with the technical jutification 
for the proposed amendments. 

Many of the commenters questioned 
the technical justification for the 
proposed amendments on the basis of 
the a lack of detailed information 
regarding the threat: the additional costs 

of implementation they perceived to be 
incommensurate with only marginal 
improvements in physical protection: 
and the impacts on the licensees' 
ongoing educational and research 
programs. Particular attention was 
focuses by some commenters on the 
physical protection requirements for low 
enriched uranium. 

The technical justification for the U.S. 
adoption of the proposed amendments is 
contingent on both domestic and 
international factors, which are closely 
interrelated. Current NRC physical 
protection regulations apply primarily to 
strategic special nuclear material 
(uranium enriched in the isotope U-235 
to 20% or greater, U-233, and plutonium) 
in quantities of five formula kilograms or 
greater. There are no specific physical 
protection requirements fqr quantities in 
lesser amounts. Yet, ii can be properly 
argued that a 4.9 formula kilogram 
quantity of SNM is about as important a 
quantity as 5.0 kilograms. Multiple thefts 
of such materials in close to formula 
quantities could result in the 

accumulation of more than a formula 
quantity. The propose_~_detection 
requirements are considered to provide 
sufficient protection with min~mum 
added cost so as not to affect 
educationai and research programs. 
Since the requirements are of a 
detection nature rather than prevention, 
characterization of the adversary in the 
regulations was deemed not to.be 
necessary. . . 

In regard to low e·nriched uranium 
(LEU) (enrichments less than 20%), 
clandestine enrichment to higher levels 
may go beyond the capability of 
subnational terrorists, but it does not go 
beyond the capability of other 
governments. Unless properly 
safeguarded, low enriched uranium 
could be stolen on behalf of foreign 
govemmen~s and enriched to explosive. 
useable levels after it is srpuggled out of 
the U.S. . 

The Nuclear Non-Proliferation Act of 
1978 specifies that NRC shell promulgate 
regulations which a'ssure that physical 
security measures ere provided to 
special nuclear materials exported from 
the United States without specifying . 
whether the materials ere low enriched. 
ura.nium or high enriched uranium. 
Pursuant to this legislation, the 
Commission hes promulgated 10 CFR 
Pert 110.43 which providi:is among other 
things that: 

"(bl Commission determinaliOl!S on the 
adequacy of physical security programs in 
recipient countries for Category 11 and Ill 
quantities of material will be based on 
available relevant information and written 
assurances from the recipient country or 
group of countries that physical aecurity 
measures providing aa a minimum protection 
comparable lo that set forth in lNFCIRC/225 
will be maintained." 

While the proposed amendments 
would provide a needed extension of 
domestic physical protection t9 special 
nucl':!er materials for which the level of 
physical protection required was not 
previously specified, the full value of 
such protection could not be realized 
until similar protection is afforded all 
such material among the nations 
utilizing such materials. Physical 
protection measures similar to those 
proposed, which ere based on the 
recommendations of the IAEA. 
Information Circular INFCIRC/225/Rev. 
1, ~eve already been adopted by several 
countries. 

Pursuant to the Atomic Energy Act of 
1954, as emended, the Energy 
Reorganization Act of 1974, as amended, 
end sections 552 and 553 of title 5·or the 

. United States Code, the following . 
amendments lo Title 10, Chapter I, Code 
of Federal Regulations, Parts 70, 73, end 
150 are published es a document subject 
to codifies tion. 

44. FR 47918 
Published 8/16n9 
Effective 9/17 n9 

Licensing of Production and Utl/lzatlon 
Facilities; Facilities and Access for 
Resident Inspection 

See Part 50 Statements of Consideration. 

45FR14199 
Published 3/5/80 
Effective 3/5/80 

Minor and Clarifying Amendments 

See Part 1 Statnments of Consideration 

45 FR 18905 
Published 3/24/80 
Effective 3/24/80 

Deletion of reference to Panama Canal 
Zone; Minor Amendments 

See Part 4 Statements of Consideration. 

45 FR 50705 
Published 7/31/80 
Effective 7 /31 /80 
Effective Date 12/24/80 * 
Safeguards on Nuclear Mater/a/

Implementation of US/IA EA Agreement 

See Part 75 Statements of Consid•mion , . 

45 FR 55402 

Published 8/19/80 

Effactive 11/3/80 

Emergency Planning 

See Part 50 Statements of Consideration 

45 FR 65521 

Published 10/3/80 

E ffactive 11 /17 /80 

Uranium MIii Licensing Requirements 

SH Part 30 Statements of Consideration 

*Amended 45 FR 84967 
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-45 FR 73012 

Publilhld 11/4/80 
l!thctiff Date: Upon the US/IAEA 

S.f9gu1rds AgrN-t.'a entry Into 

force and publication of notica 

thenof In 1M Flll11"11 R19istar 

Effactive D1te 12/24/80 • 

S0ft11uord:s on Nuclt1or Mottrlo/; 

lmp/tmt1ntotlon of US/IA EA 

A1rtt1mt1nt 

SN Part 75 St1temantz of Conaid1ratian 

4S FR 74693 

Publishld 11/12/80 

Efflctin 11/28/80 

L/ctn:sln1 Rt1qulrtmt1nts for tht Storagt 

of Sptnt Fut1/ In an lndtptndtnt Fut/ 

Sf)tlnt Storage ln:stallatlon 

SN Pan 72 St1t1m1nts of Consideration 

45 FR 76968 
Published 11 /21 /80 
Effective 2/4/81 

Criteria and Procedures 
for Determining Eligibility 
for Access to or Control 
Over Special Nuclear Material 

SN Part 11 Statements of Consideration 

"8 FR 12193 

Publilhed 2/13/11 

Effectiw110113/81 

10 CFR Parts 70 and 73 

Transient Shipment, of Strategic 
Special Nuclear Material 

AGINCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear ·Regulatory 
Commisaion 11 amending it, regulation, 
to withdr11w the exemption from 

*Amended 45 FR 84967 

licen1ing requirements for carriers who 
po111111 formula quantitiea of 1trategic 
1pecial nuclear material in the coune of 
a tr1n1ient 1hipment and require them to 
be reaponeible for H1uring that the 
1trategic special nuclear material is 
protected asainst theft and radiological 
111botage. These carrien will be 
required. during 1topovers at United 
St1:1tes port,. to provide phy1ical 
protection in accordance with a 1ecurity 
plan. Thi• amendment will brina canien 
who posae11 formula qu1ntltie1 of 
atrategic 1pecial nuclear material In the 
c:oune or a trnnnlent 1hipment directly 
under NRC physical protection 
regulation,. A tran1ient 1hipment 11 
defined an a 1hipment of 1pecl1l nuclear 
material originating and terminatias ln 
foreign countries. on • ves1el or aircraft 
which 1top1 at a United States port. 
These amendment, ant intended to 
alllure that any transient 1hipment1 
·which may occur are provided phynical 
protection equivalent to that currently 
required of domestic. import and export 
ahipment1. Consequently, phy1ical 
protection requlremenll for 111 
1hipmenta of formula quantities of 
1tr1tegic 1peci1I nuclear material within 
United States territory will be uniform. 
IFRCTIVE DAT£ October 13. 1981 
,OR FURTHER INFORMATION CONTACT: 
Mr. C. IC. Nulsen. Regulatory 
bnprovement1 Branch, Dlvi1ion of 
Safeguards, Office of Nuclear Material 
Safety and Safeguard•, U.S. Nuclear 
Rel!ulutory Commi11ion, W11hlnaton. 
D.C. 20555. Phone (_301) 4Z7-t181. 
SUPPUMl!NTARY INl'OIIMA110N: In 
1ccord11nce with the Commission'• 
po1ition that 1hipmenta or formula 
quantities of strategic 1pecial nuclear 
material (SSNM) 1hould be protected in 
the interest or the common defense and 
aecurity and public health and 1&fety, 
the Commi11ion publi1hed proposed 
amendments on January 8, 1980 (45 FR 
1625) to 10 CFR Part, 70 and 73 of its 
regulation, that would require carrien 
po11esaing formu13 quanlitie1 of 
atrategic 1pecial nuclear material in the 
coune or a tran1ient 1hipment to 
pro,·ide phy1ical protection for the 
material during 1topovers at United 
States portr;. Interested person, were 

j!i\·en until Mc1rLh 10. 1980. toc.ommcnl 
on the proposed amendmP.nti;. 

The proposed emrndments ha\·e been 
adopted in effecli\'e form without 
aipnificanl chsngiea ind will become 
effective 240 days after publication of 
this notice (October 13, 1981 ). In the 
interim period. the NRC will publish a 
regulatory guide in draft form entitled, 
"Physical Protection of Transient 
Shipment, of Formula Quantities of 
Stratesic Special Nuclear Material." 
Thia document has been prepared to 
provide guidance to per1on1 covered by 
the general license i11ued by these 
amendments and will be published for a 
public comment period of sixty days. It 
i1 expected that the final regulatory 

guide will be publi1hed prior to the time 
t.',e final rule becomea effective. 

With re1pect to the propo1ed 
amendment,, the re1olution of the 
commenll received i1 as follows: 

(1) A comment received from the 
Deparbnent of State noted that 
I 70.%0(d)(7) of the propo1ed 
amendment, would require the uee of 
armed penoMel to protect trenaient 
1hipment1 at United States ports and 
queetioned the legal 1t1nding of foreign 
national, to act II guard, or eecorts for 
the 1hipment1. 

A number of different avenul!I are 
available to lic.enaees for obtaining the 
aervicea of armed persoMel to 1erve 11 
eacorta for transient 1hipmenll 1t 11 
United State1 port. The1e are outlined in 
the draft guidance refen-ed to above. 
The regulation neither requires nor 
prohibill the uae of foreign national, to 
provide the reqund e1cort 1ervice1 at 
the United State, port. However. there 
are several: facton which 1hould be 
taken into con1ider1tion in determining 
whether or not foreign national, could 
effectively protect a tran1ient 1hipment. 
Language difficultiea and lack of 
familiarity with local communication, 
1y1tem1 could po11ibly detract from the 
ability of foreign national, to rapidly 
and effectively communicate witla local 
la"· enforcement agencies or with those 
elemenll of the auard force who mav be 
of local origin for purpo,es of reque1tin& 
111i1tance when needed or for 
coordinating reaponse activities. Local 
juriadiction1 in the United States 
generally exercue control over the u1e 
and po11e11ion of hand guns or other 
fuel!lffl\1. U required permits for carrying 
weapons are not obtained in ad\'ance of 
the 1hipment. foreign national1 could not 
legally carry weapons off the shipment 
ve11el or 1in:raft.1Jcenseee Intending to 
include foreip national, in a guard 
force provided to protect a tran1ient • 
1hipmen1 would be expected. just H 
would any other licen1ee. to be able to 
dmionstrale that the physical protection 
s~ stem pro,·idt!d meet, the requiremenlb 
ur 10 CFR Part 73 (1pecifically. § § 73.20 
and 73.ZS. and the portions of the guard 
quc1lific:11tion1 and training requirements 
of Appendix B corresponding to the 
guard duties required for transient 
1hipment1). 

The draft guidance document referred 
to above baa been revised to specifically 
reOect the foregoing con1iderationa. 

(2) Another State Department 
comment r1i111d the question of 
cJ111ification or written ,ecurity plans 
and proper 1cces1 to the resultant 
cla111ified information and ursed the 
NRC to take 1tep1 to assure that plans 
are properly protected. Since the 
publication of the proposed 
amendments. new resulations in 10 CFR 
Part 95 have been promulgated under 
which the NRC bee determined that 
certain information contained in 
physical protection plans and advance 
1hipment notifications is classified 
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Confidential National Security 
Wonnation (CNSI) and muat be 
protected accordiugly. 

Since aome of.the information 
contained in phyalcal protection plans 
and advance shipment notification• 
generated by potential general licensees 
under the proposed amendments would 
be of a aafesuards-aensitive nature. it is 
expected that potential general licensees 
would aeek to protect the information 
from unauthorized disclosure on their 
own initiative since It ia in their beat 
intere1t to do ao. Thia information. in the 
banda of the U.S. Government or a 
penon in the United States; would be 
considered cla11ifled aa CNSL and thua. 
subject to the proviliom of 10 CFR Part 
95. . 

Plan11enerated by a foreign firm for 
the protection o1 Its nuclear material 
while lt la in the United Statea are 
treated II clas1ifled by NRC while the 
material l1 under U.S. control and those 
plana would probably be protected. in 
the interest of the ownen of the SSNM. 
while under foreign control The U.S. 
Government ha1 no Juriadlctional baais 
to cla11ify information originated by and 
in the cu1tody of a foreign firm until it 
reaches the United States. At that-point. 
although cla11ifiable, it would be 
declli11ified aa nece11ary for the carrier 
to carry out the plan. Appropriate 
lan,uaie baa been included In the draft 
pidance referred to above resardina 
approaches for protection of classified 
information. 

(3) A. third comment que1tioned the 
Commi11ion'1 findins that neither an 
environmental impact statement nor an 
environmental appraisal to support a 
negative declaration wa1 required for 
the propoaed amendmentL The 
commenter cited a number of possible 
1:con(lfflic 1mract1 and environmental 
hazard!! which he foresaw resultin(I from 
the proposed 1mendment1 (e.11~ 1011 
opportunities for commerce due lo cargo 
ahips avoidina U.S. port1, lncreaae in 
freight charses to receivera of 
nonnuclear merchandise, mnd 
environmental ri1lt of at-aea tranafera 
attempted in order to avoid lncreaaed 
dockina co1t1). The Comml11lon bat 
examined then 1tated Impact. and 
hazards and determined that lt l1 
unreallatic to expect anJ of them to• 
materialize aa a mull of the 
amendmenta. especially In consideration 
of the very low number of transient 
1hipment1 ltnown to have taken place in 
the past or projected to lake ph1ce in the 
future. The Commiaaion, therefore, fmds 
no basis for changing ita position on the 
need for environmental impact 
11tatementl or environmental appraisals. 

(4) The State Department alao 
suggested that the propo1ed 
amendments be extended in acope to 
require protection for categories or 
material other than formula quantitiea of 
1trategic special nuclear material (e.g., 
special nuclear mamial or moderate 

and low strategic significance, . 
irradiated reactor fuel, etc.). Thia action 
waa suggested in anticipation of the U.S. 
Senate ratification of the Convention on 
the Physical Protection of Nuclear 
Material. of which the U.S. ia a 
signatory. Such an extension of the 
acope or the proposed rule would appear 
to be premature aince the Convention 
has not yet been ratified. Allo, .an 
additional public comment period would 
be required lf auch a major change were 
made in the propoaed amendmenta. 
Therefore. tbia 11185estion will be 
addn11ed in a aeparata action. 

Minor chansea have been made in the 
amendmentl which follow for purpoaea 
or clarification and to maintain 
con1i1tency with other NRC regulati·o·na. 
Some of the more aignif'acant change& 
are: 

(1) The defmltion or "lr11n1ient · 
shipment" baa been changed and a new 
section {170.13a) added to 10 CFR Part 
70 to clarify the nature of the exemption 
extended to peraoaa cal'l')'ina transient 
ahipmenta of 1pecial nuclear material in 
foreign military aircrafL The previou1 
definition was inlended to indirectly 
exempt from the proposed regulationa 

· thoae persons carrying tranaienl 
shipment, of formula quantities of 
special nuclear material intended for 
military use. It wa1 determined that it 
would be difficult for NRC inapecton to 
ascertain the intended future uae of the 
m11terial being ,hipped. Also, it wa1 
detetmined that the intended exemption 
should appear in • separate section of 
Pill'! 70 wiih ~ih-;r exemplions. Th1: 
re\·is1:d amendmenl exen1pts persons 
carrying transient shipments who are 
subject to pro\·isions of 49 U.S.C ,sJB(a) 
(which requires, Sia le Department 
authorization to, navigate aircraft of the 
armed fo'rcea of a foreign nation within 
the United States). This exemption. 
however, doe1 not apply to plutonium 
since Public Law 94-19 restrict, the 
NRC's authority to llcenae, or exempt 
from licenaing requirement,. the air 
tranaport of plutonium In any form 
(except for certain medical application• 
and-when in a container that h&11 been 
certified H crash-proof). Since a 
transient shipment is the only situation 
contemplated under which a foreign 
military aircraft would enter the United . 
Slates carrytns special nuclear material, 
and aince these shipments would be 
infrequent. of ,hart daration. and under 
the direct control of the Department of 
State, the Commi11ion haa found that 
this exemption is not inimical lo the 
common defense and security aqd does 
not constitute an unreasonable risk to 
the health and 1afety of the public. 

(2) The wording of revised I 70.20a(a) 
and new I 70.20b have been changed to 
reflect recent changes made in I 70.20a 
by another rulemakina action. 

(3) The notification procedures 
Included in I 70.20b(d) have been 
changed to more cloaely conform lo the 

correspondms requirements presently 
impo1ed on domestic shippers of similar 
typea and quantities of material. 
Appropriate corre1ponding changes 
have alao been made In the draft · 
guidance. 

Purauant to the Atomic Enel'3)' Ac:t'of 
195", a1 amended. the Ene'IY ' · 
Reorsanization A.ct of 19'74, aa amended. 
and 1ectiona 55Z and 553 of Title 5 of the 
United States Code, the followiJl8'· · 
amendment• to Title 10, Chapter l, Code 
of Federal Regulatlona, Parta 70and 73. 
are publlahed ·aa a document subject to 
codiftc~on. · 

46,FR 12695 
Published 2/18/81 
Effective 4/20/81 

10 CFR Part 70 

Domestic Licensing of Sp~lal ~uclear 
Material; General License . 
Requirements tor any Peraon Who 
Possesaes Irradiated Special llluclear 
Materfal (SNM) In Transit 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

,. SUMMARY: The NRC Is amending Its 
· regulations to issue a general license to 

any person who possesses irradiated 
reactor fuel in transit. Under the general 
license, a person who poHesses · . 
irradiated reactor fuel In transit would 
be subject to certain requirements. This 
action would provide the NRC a level: of 
direct control and direct inspection 
authority over irradiated reactor fuel 
shipments comparable to that now . 
provided over fonnula quantities of 
strategic special nuclear material · 
(SSNM) in transit. Notice is hereby. 
given that this action meets the inte11t of 
the petition for rulemaking (PRM 73,,-5) 
filed by Mr. Samuel Edlow by letter · 
dated June 29, 1979, with the Nuclear 
Regulatory Commission and therefore 
further action is not required. 
.IFPl!CTIVI DATE: April 20, 1981. 
FOR FURTHEII INFORMATION CONTACT: 
Mr. James A. Prell, Safeguards· - . 
Standards Branch, Division of Sitina, 
Health and Safesuards.Standards, 
Office of Standards Development, U.S. 
Nuclear Regulatory Commission, . 
Washington, D.C. 20555 301-443-5904. 
SUPPLEMENTARY INFORMATION: On May 
8, 1979; effective amendments to 10 CPR 
Part 70 were published, 44 FR 26850, that 
removed the licensing exemption and 
issues a general license to carriers and 
other persons who have actual or · ·· 
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con1tructive p0B1ession (constructive 
. po111es11ion is a form of legal possession 

of material in a shipment that does not 
require actual physical custody; it may 
be evidence through control over .the 
1hipment or by other means) of formula 
qu1mtitie11 of SSNM for the purpose·. of 
transport or storage incident to 

. ~sport. This provided the NRC with a 
.·.· legal basis (In the absence of a specific 
' llcitnae or other formal means) for · 
, . inlpecting ship111e~t11 ofJormula. . 

quantities of SSNM in transit. Prior to 
·1,1uimce' of the effective amendments, 
inspections were submitted to on a 
voluntary basis on the part of the 
caniers. 

On June 15, 1979, effective 
amendments to 10 CFR Part 73 (Section 
73.37) were published (44 FR 34466) that 
prescribed requirements for the physical 
protl!ction of irradiated reactor fuel in 
transit. In their present form; these · 
regulations do not subject to direct 
regulation carriers and other persons 
who posse11 (actually or constructively) 

.. lrra~ated reactor fuel for the purpose of 
tran1port or storage incident to· , 

· · transport. This' creates the same 
1ituatiorrfor the shipment of irradiated 

· fuel as' existed for the ·shipment of·· 
1trategic special ·nuclear material prior 
to the removal of the licensing . 
exemption for carriers of that material 
(44 FR 26850). That is, the NRC has no 
Jegal basis for inspecting the irradiated 
reactor.fuel shipments in transit to 
.verify compliance with Section 73.37. 

On J~e 29, 1979, Mr. Samuel Edlow, 
President of Edlow International 
Company, filed with the Nuclear 
Regulatory Commission a petition for 
rulemaking to amend 10 CFR Parts 70 
. and 73. The intent of this petition, which 
. was ·assigned Docket Number PRM 73-5, 
wa11 to. make carriers of irradiated 
reactor fuel subject to a level of NRC 
control similar to that required of 
carriers of formtila quantities of . 
1trategic special nuclear material. 

In order to provide the NRC a level of 
control over irradiated fuel shipments 
comparable to that provided over . 
formula quantities of SSNM in transit. 
the Commission is, therefore, amending 
its regulations to issue a general license 
to any person who possesses (actually 
or constructively) irradiated reactor fuel 
during transport. The general license 
would pertain only to the carriage or 
storage in transit of irradiated fuel 
subject to 10 CFR 73.37. · 
· ,For this purpose, on March 12. 1980, 
the Nuclear Regulatory Commission 
published in the Federal Register [45 FR 
15936)proposed amendments to 10 CFR 
Part 70 of its regulations. Interested 
p~rsons were Invited to submit written 
comments and suggestions on the 
proposed amendments within sixty days 
after publication in the Federal Register. 

The principal comments and the 
. Commission's responses follow: 

(1) Physical protection responsibilities 
.of carriers-one commenter sought · 
clarification as to whether or not the 
carrier was responsible for meeting the 
physical protection requirements of 10 
CFR § 73.37. 

Thi• rule does not relieve the shipper 
of full responsibility for meeting the 
physical protection requirements of 
§ 73.37; However, the carrier shall either 
anure· hims'elf or receive certifies tion 
from the shipper that the requirements 
are being met. Paragraph 73.20a(e)(l) 
has been modified form the propose~ 
amendment to clarify this meaning. 

(2) Reporting requirements-two 
commenters suggested that all reporting 
requirements associated with lost or 
missing material be channeled through 
the Department of Transportation. The 
'Department of Transportation, however. 
prefers that all reports be made directly 
to the Nuclear Regulatory Commission. 

(3) Exemption from 10 CFR § 70.42-
0ne commenter felt that general 
licensees should not be subject to the 
requirements of 10 CFR § 70.42 "Transfer 
of special nuclear material." He felt that 
since the licensee shipper was already 
subject to these requirements, making 
the general licensee subject to them 
would be redundant, accomplish little 
and add to the "bureaucratic 
nightmare." Paragraph 70.42(c) requires: 

· (1) that the general licensee initially 
register with the NRC, and (2) that prior 
to transferring special nuclear material, 
the transferor verify that the .transferee's 
license authorizes receipt of the type, 
form and quantity of material to be . 
transferred. The Commission believes 
that·this requirement is needed in order 
to help assure proper control of the 
material at all points of transfer. The 
Commission also believes that this will 
not present the general.licensee with a 
"bureaucratic nightmare" because: 

(1) the general licensee is required to 
register with the Commission only 
initially, and 

(2) the general licensee can verify and 
obtain from the official records of the 
Commission or an Agreement State the 
identity of all the licensees it intends to 
deliver to and the scope and expiration 
dates of their licenses and· registrations. 
Once obtained, th.is list only has to be 
upda led occasionally as licens.es expire 
or license conditions change or new 
receivers are added. 

In light of the above, appropriate 
paragraphs of § 70.20a have been 
revised to issue a general license to any 
person who possesses (actually or 
c9nstructively) irradiated reactor fuel in 
transit. The scope of the general license 
granted under the amendment is limited 
to possession only and is effective 
during the course of a shipment. The 

amendment does not affect the 
exemption for carrier, and other person, 
under § 70.12 who transport other forms 
of special nuclear material subject to 
NRC regulations. Also. the amendment 
does not apply to transient 11hipmentii, 
that is, shipments that originate In a 
foreign country with destinations In a 
foreign country that transit the United 
States. Such 1hipments are the 1ubject 
of a separate rulemaking procedure (aee 
45 FR 1625). The amendment codifies · ' 
practi.ces and procedures presently 
11u.bm1tted to on a voluntary b&1is by 
most carriers and other persons. The 
amendment does not require the filling · 
of applications with the Commission or 
the issuing of licenses to particular ' 
persons by the Commi111ion. 

The promulgation of this amendment 
does not result in any activity that 
affects the environment. Accordingly, 
the Commission h&1 determined under 
the Nation.al Environmental Policy Act, 
the Council of Environmental Quality 
guidelines. and the criteria of 10 CFR 
Part 51, that neither an environmental 
Impact statement nor an environmental 
impact appraisal to support a negative 
declaration for the proposed amendment 
t(? 10 CFR Part 70 are required. 

Pursuant to the Atomic Energy Act of 
•1954, as amended, the Enersy 
Reorsanization Act of 1974, as amended 
and sections 552 and 553 of title 5 of the' 
United States Code, the following 
amendments to Title 10, Chapter I. Code 
of Federal Regulations, Part 70 are 
published as a document subject to 
codifies tion. · 

46 FR 13971 

Publishld 2/25/81 
Effec:tiw 3/27 /81 

DisPosal of High-Lrvr/ Radioacrive 
Wasus in Gtologic· Repositories: 
Licensing Procedures 

SH Pan 60 Statemants of Consideration 

,1 FR !517111 
Published 10/22/81 

Effective 10/22/11 for S.:tioM 2.74,la), 
2•7901dll11, 73.2(Jll and 1111. and 73.211al, 
(bl .,d lcll11. All remaining MCtions will 
be affactiwe on 1/20/82. 

Prortction of Unclassifitd Softguards 
Information 

S.. Pan 73 Stataments of Consid .. ation 
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47 FAS 
Publishld 1/4/82 
Effectiff ·t /4/82 

Submittal of Installation 
Information Pursuant to 
US/IA EA Safeguards 
Agreement 

SN Part 40 Statements of Consideration 

47 FR 23138 

Publishld 5/27 /82 

Effective 5/27 /82 

Rcgionul licensin<J Program 

SN Pan 30 Statem•nts of Consid•ration 

47 FR 27060 
Published 6/23/82 

Regional licensing Program; 
Correction 

SN Part 30 Statements of Consideration 

47 FR 30452 
Published 7/14/82 ... 
Effective 10/12/8~ 

Protection of Employees Who 
Provide Information 

See Part 19 Statements of Consideration 

47 FR 41331 
PublllMII 1/20112 
Effstiw 1/20/12 

Minor C/11r/fyln9 Am1ndm1nts 

47 FR ~7446 
Published 12/27/82 
Effectiw dat•: 

10 CFR 20.311 of Pan 20 affective 
date ii 12/27/83; 10 CFR Pan 61 end 

111 other changes affectiw 1 /26/83. 

Licensing Requirements for Land 

Disposal of R adiooc tive Waste 

S.. Part 61 Statement,of Consideration 

48 FR 5886 

Published 2/9/83 

Effective 2/9/83 

Correction published 2/28/83. 

Regional licensing Re,·iews 

Sea Part 50_Statement~ of Consideration 

48 FR 8256 
Published 2/28/83 

10 CFR Parts 50 and 70 

Reglonal UcenlSlng Reviews 

Correction 
In FR Doc. 83-3326 beginnins· on page 

5888 in the i1111ue of Wednesday, 
February 9. 198J, make the followins 
correction,. 

On pase 5887. first column; I 70.32 · 
(c)(1), eighth line from the botfom. 
"diacribed'" should read "described":· 
1econd column. parasraph (d). sixth line, 
"§ 80.22(gJ" should read "§ 70.22(g)'": 
third column. paragraph (gJ, eighth line, 
"licensees" should read "licensee": and 
in the sixth line from the bottom. 
"70.30(g)" should read "73.30(g)". 

48 FR 16030 
Published 4/14/83 
Effective 4/1/83 

RegioMI Licensinq Program: 
Furrher lmplemenration 

See Part 30 Statements of Consideration 

~48 FR 22131 
Published 5/17 /83 
Effective 6116/83 

10 CFR Part i'O 

Changes In Phyalcal Security Plan.; 
Ucenaees Possessing or Using Special 
Nuclear llaterlaJ of Moderate and Low 
Strategic Significance 

ACIIENC'r. Nuclear Regulatory· 
Comminion. 
ACTIOff: Final rule. · 

IU .. MY: The Nuclear Regulatory 
Commission is amending ill regulation, 
to allow licensees posaessing or uains 
11pecial nuclear material of moderate 
and low strategic significance to make 
minor modifications to their phy11ical · 
security plans without prior approval by 
the Commission. provided the change9 
do not decrease the effectivenesa of the 
plan. Thia amendment i1, necessary to 
remove an inconsistency in the 
regulations applicable to special nuclear 
material liamnea. · · 
El'FEC'TlYE DAT!.: June 16, 1983. 
FOR FURnlEJI INFORMATION CONTAC'r. 
Andrea K. Barnold, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, . 
DC 20555, telephone (301) +u-5976. 

SUPt>LEMEJfTAlff INFORIIATIOII: 0n July 
24. 1!179, the Nuclear Regulatory 
Commission published a final rule (44 
FR 4328>) amendins 10 CFR Pana 70. 73, 
and 150 to require phylical protection 
measW'l!8 to detect theft of special 
nuclear material of moderate and low 
1trategic 1ignificance. One of the 

requirements of Part ,o ii that 
applicant. for license, to poaaesa or uae 
special nuclear materiel must aabmit 
physical aecurity plan,. When Part 70 
waa amendad to require aabmJ11MJD of 
the plam by applicants for liceMea to , 
poaseu or aae 1pecial aadear natarial 
of moderate and low strategic 
1igniftcance, they were not included In 
the provision allowing minor changes lo 
be made lo phyaical aecmitJ puns . · 
without prior Commission approval (aee 
10 CFR 7Q.32{e)). It ii the Comau.lica'1 
belief that such liceaaees 1hould be 
aocorded the same privilege to make 
minor modifica lions that is accorded to 
lieen1eea possesllllf! larger quantities of 
scrategic special nuclear material In 
order to bave conniatent l'f!1!\WltiolJI, 
Experience haa shown the priviJese to 
be a useful form of ,elf-regulation and 
its extension to licenlllees po11e11ing· 
11peci11I nuclear material of moderate' ·. 
and low strategic lllignificence is a 11tep 
in reduction of regulatory burde,,. 

Pursuant to 5 U.S.C. S53(b), the · 
Commission for good cause finds that 
notice and public procedure on the 
amendment are not necessary, becauae 
the amendment confers a privilege on 
licensees possessing special nuclear 
material of moderate and low 1trategic 
significance that is now enjoyed by 
licensees possessing larger quantities of 
wategic special nuclear material. The 
amendment also relieves the affected 
licenaeea of the burden and license fee · 
cost of submitting minor chaa,es to 
security plans to the Commission for 
prior approval as formal license 
amendments. 

Paperwork Reductioa ¥ St.atemeat 

This final rule amenda information 
collection requirementa that are~ubject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0009. 

Lilt of Subjects ill 11 CFR Put ,o 

Hazardous materials-transportation, 
Nuclear materials, Packaging and 
cont.amen, Penalty, Radiation · 
protection, Reporting requirements, 
Scientific equipment. Security meuures, 
and Special nuclear material. 

Th1! au1hority citation for this · . 
document is sec. 161, Pob. L. ~703. 88 
Stat. 948, as amended (4~ U.S.C. Z201). 

Pursuant to the Atomic Energy Ad of 
1954, as amended. the Energy 
Reorganization Act or 1974, as amended, 
and Sectiona 552 and 553 of1itle 5 of the 
United States Code. the follOWUII 
amendment to Title 10, Chapm 1, Code 
afFederal Regulations. Part 10, is 
publiehed at a docament nbject to 
codification. 



PART 70 • STATEMENTS OF CONSIDERATION 

48 FR 32324 

Published 7/15/83 

Effective 8/15/83 

Amendments Specifying Licensee 
Responsibility for Nuclear Materials 
and Procedures for Termination of 
Specific. Licenses 

See Part 30 Statements of Consideration 

48 FR 34416 

Published ·1/29/83 

Effective 7 /29/83 

Amendments Specifying Licensee 
Responsibility for Nuclear.Materials 
and Procedures for Termination .of 
Specific Licenses 

See Part 40 Statements of Consideration 

,48 FR 39036 
Published 8/29/83 

Effective 9/28/83 

Irretrievable We/I-Logging Sources 

See Part 30 Statements of Consideration 

-49 FR 9352 
Published 3/12/84 
Effective: Upon approval of OMS or 
6/7/84. 

En1 1irunmen1u/ /'roll'< tinn ffr·qu/utiuns 

for Dumn1ic Lincn1;inq and lfrlated 
Regulatory Functions and Rel;tcd 
Conforming Amendment; 

See Part 51 Statements of Consideration 

49 FR 19623 
Published 5/9/84 
Effective 5/9/84 

Information Collection Requirements; 
Display of OM B Cpntrol Numbers 

See Part O Statements of Consideration 

·49 FR 19630 
Published 5/9/84 
Effective 4/2/84 

Regional Licensing Program; Further 
Implementation 

See Part 30 Statements of Consideration 

49 FR 21699 
Published 5/23/84 
Effective 5/23/84 

Information Collection Requirements, 
Display of 0MB Control Numbers 

See Part O Statements of Consideration 

49 FR 24512 
Published 6/14/84 
Effective 6/7 /84 

Environmental Protection Regulations 
for Domestic Licensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 2 Statements of Consideration 

49 FR 47823 
Published 12/7/84 
Effective 12/7 /84 

Minor Correcting Amendments 

See Part 1 Statements of Consideration 

~ 50 FR 7575 
Published 2/25/85 
Effective 3/27 /85 

10 CFR Parbs 70 and 74 

Amended Material Control and 
Accounting Requirements for Special 
Nuclear Material of Low Strategic 
Significance 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its material 
control and accounting [MC&A) · 
requirements for licensees possessing 
and using quantities larger than one 
effective kilogram of special nuclear 
material of low strategic significance. 
These amendments reform the MC&A 

regulations for fuel cycle facilities by · 
establishing a grading of requirements 
between those applicable to low· 
enriched uranium (LEU) and .. those 
applicable to more strategicaUy 
significant forms of special nuclear 
material. These amendments will make 
the'regulations more consistent with the 
low strategic significance of this 
material and will result in a significant 
reduction In costs for the affected 
licensees:Emphasis has be8fl given to 
performance requirements rather than 
prescriptive requirements to allow 
licensees to select the most cost
effective ways to satisfy NRC 
requirements for LEU of low strategic 
significance. 
EFFECTIVE DATE: March 27, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Dr. W.B. Brown, Chief, Fuel Facility 
Safeguards Licensing Branch, Division 
of SafeB_Uards, Office of Nuclear . 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
427-4043. 

SUPPLEMENTARY 11\lFORl'/IATION: 

Background 

A new 10 CFR Part 74 is created 
which will eventually contain all the 
domestic MC&A regulatory 
requirements. As other existing MC&A 
requirements, which are currently found 
in Part 70, "Domestic Licensing of 
Special Nuclear Material," are revised 
they will be moved to Part 74. 1bis m11 
place the MC&A requirement& in a 
format similar to Part 73, "Physical 
Protection of Plants and Materials." 
Specific safeguards program 
requirements wnI be found in Parts 73 
and 74 with the general license 
reqwremenb! hem& retained in Part 70. 

Seven low enricned uranium fuel 
fabrication and recovery facilities will 
follow the new Part 74. These seven 
facilities, who are authoriz.ed to possess 
and use more than one effective . 
kilogram of special nuclear material of 
low strategic significance, are Babcock 
and Wilcox Co., Lynchburg, Virginia; 
Combustion Engineering. Inc., Windsor, 
Connecticut and Hematite, Missouri: 
Exxon Nuclear Co., Inc~ Richland, 
Washingtori; General Electric ec.; 
Wilmington, North Carolina: 
Westinghouse Electric Corp., Columbia. 
South Carolina; and the LEU scrap· 
recovery operations at Nuclear Fuel 
Services, lnc~ Erwin. TenDeSSee. All 
other current licensees oohject to 
safeguards requirements In 10 CFR Part 
70 will continne to foYow Part 7Q until 
the provisions of Part 70 applicable to 
them are transferred to Part 74. Any 
such transfer will be accomplished by 
public notice In the Federal Kegisin. 

The goal of this rule is to rediu:e the 
MC&A regulatory requirements fot LEU 
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licensees to a level that is CODllistent 
with the safeguards risk associated with 
the low atrategic significance of uru. 
Under !he current regulations, the majer 
differences in the MC&A requirements 

· for LEU and Strategic Special Nuclear 
Material [SSNM) are a longer inventory 
period and a higher de miDimia . 
Inventory difference action .threshold for 
LEU. The bulk of the other current 
requirements are essentially the aame 
for LEU and SSNM. · 

On December 14, 1982. the Nuclear 
. Regulatory Commission published 
proposed amendments to 10 CPR Part 
70, on which this fmal role is based. In 
the Federal ~ (47 FR 558&1}. A 
discusaion of safeguards ri»k aaociated 
with·LEU can be found in that Fedaul 
Register Notice. Interested parties were 
invited to aubmit written comments and 
suggestions regarding the propo.ed 
amendments. Comments were received 
from four licensees, three private· 
citizens, one professional group, one 
consulting firm, several NRC groups, 
and the Department of State, which 
coordinated comments from the 
Executive Branch. 

Changes Made to Proposed 
Amendme11ts lo 1.0 CFR Part ,o 

1. The general reporting requirements 
for MC&A have been deleted from Part 
70 and moved to a new Part 74. The 
previously proposed I '10.00 has been 
redeaisnated i 74.31. 

2 .. The definition of "goal quaotity" 
and reference to that quantity have been 
deleted. Licensees subject to Part 74 are 
required to detect loues. of specified 
quantities ofSNM. These loss detection 
quantities will be determined by the 
NRC on a site-by-site basis. · 
. 3. The first performance objective in 
the new t 14.31(•)(1) hu been 
reworded. . 

4. The words "and use" have been 
added to fhe first sentence of§ 74.31(a). 

5. Licensees subject to I 74.31. are 
explicitly exempted from the · · 
recordkeeping requirllments of 
I 70.51[b). 

6. Explidt requil'ements have l,een 
added that the accounting records be . 
based on measured values and that 
values with significant measurement 
bfas be corrected, ' 

7. The first sentence·ofthe 
requirements fOT current knowledge of 
items has been rephrased fOT clarity. 

8. Some definitions. from Part 70 have 
been added to f '14.4. 

9. The language in I ,0.57 now. 
explicitly shows that it does not apply to 
special nuclear material of low strategic 
significance. 

10. Other minor changes have been 
made throughout the amendments. 

Discussion of Chaagea Made 
(1) In the current rule structure, the 

MC&A requirements have been 
interspersed among the safety and .-· 
general licensing requirements of 10 CFR 
Part 70. These MC&A requiremenb are 
being moved to a new Part 74 of 10 CFR 
to_avoid confusion with the 11afety 
requirements in Part 70, to allow the 
requiremenb to be presented in a more 
orderly manner, and to be consistent 
with the~ of Part '13 for physical 
protection l."eCluirementa, 11ie MC.a.A 
requirements remaining in I§ 70.51, 
70.57, and 70.58 apply to apecial nuclear 
material [SNM) of moderate strategic 
significance, strategic special nuclear 
material, and special categories of 
licensees possessing SNM of low 
strategic significance who are currently 
not required to have ea approved MC&A 
plan. Performance-oriented regulationa 
for these classes of licensees 'will be 
added lo Part 74'as they l>ecome final 
and will eventually replace the MC&A 
requirements in Part 70. . - . 

(2) As indicated in the supplementary 
informatioo accompanying the 
publication of the proposed 
amendments. comments were l!IOlicited 
from the Department of State. A1 a 
resul1 of these co1IHI1en\s, the term "goal 
quantity" has been dropped to avoid 
any confusion between the International 
Atomic Energy Agacy'11 PAM) n11e of 
the term "signifi.i:ant quantitiesN when 
addressing a national level threat and 
the NRC's use of "goal quantity" when 
addressing our domestic level lhreat. 
Further, in keeping with the IAEA's 
Inspection approach. the NRC will 
estabfish quantities far loN detection on 
a site-by-site basis. Guidelinesfor this 
proceH will be provided in the 
Acceptance Criteria for the LEU Reform 
Amendments. · 

{3} When the term "goal quantity" 
was dropped. the fint general 
performance objective ol. t 74.31(a)(1) 
was ·reworded. . 

[4) The requirements of t 74.31 are not 
inteaded to apply to licensees who 
merely posaen and store 1ealed 
containen of SNM. Thus, the phrase 
"and use" was added to the first 
sentence of I '14.31(a) to make that -
section only applicable to licensees who 
process the SNM in some manner: 

[5) For licensees using SNM of low 
strategic significance fn a quantity 
greater than one effective kilogram, the 
recordkeeping requirements in I 74.31[d) 
apply in lieu of the requirements in 
I 70.51(b). In response to the comments, 
this ii now made more explicit. 

[6) The wonting of the amendments. 
as propoaed, raiae1 some question as to 
whether licensee• 'Continue to be 
required to make measurements of the 
material they possess and to correct for 
biases in the measurement systems. To 
make this clearer, two new capability 
statement& were added. Theae new 

statementa require that material values 
on record be baaed ori measurementu 
and that biases in the meaauremimt 
systems be estimated an.d corrected for 
when they are significant. 

(7) The fust sentence of the capability 
statement dealing with current 
knowledge was reworded to avoid 
confusion which resulted over how the 
14-day criterion was to be applied. The 
14-day periad is to be used to determine 
when an.item must formally be entered 
into the record system for trackmg ' 
items. 

(8) 'Mle net of def:initioDS in I 74.4 has 
been expanded to tnclude appropriate 
ones from Part 70. More definitions will 
be added as tbe MC&A requirements for 
the orher clasaes of SNM are moved to 
Part 74. Conceming-terminology, Part 74 
reflects the terms the Commission now 
prefers when refe:ring to certain MC&A 
and statistical concepts. However, the 
language in Part 70 has not been 
changed. AM the requirements for the 
other classes of SNM are revised and 
added to Part 74, the new terms wm be 
used. The definitions in I 74.4 cross · 
reference the existing Part 70 definitions 
where change11 tn tenns haYe been 
made. 

(9} A commenter euggested that 
I 70.57 be amended to exchide special 
nuclear material of low strategic 
a,gnificance. While this too:h!aion ill 
implied in the ameodment to I '1o.58(a). 
I 70.57(b) was also amended to make it 
mare explk:iL 

The Following t:ommenls Did Not 
Result in CIWlgetl lo lhe Propoeed 
Amendments · 

(1) Several commenters made the 
assumption that the current knowledge 
requirement for itema (proposed 

- I 70.00[c)(4), now I 74.31{c][6l) was only 
needed to assess losses of a goal 
quantity ( e.g., 500 kg of uranium-235] or 
more; and thua, would not need to be 
sensitive to losses of less than a goal 
quantity of items. 

The stated MC&A objectives in 
I 74.31(al (2) and (3), '"Resolve 
indication of missing inaterial and aid in· 
.the investigation and recovery of 
missing material," give no specific 
quantity of material. A system which 
has no better discrimination capability 
than a goal quantity will not be very 
helpful in resolving any known thefts of 
smaller amounts. A current knowledge 
capability is needed to ei.d the NRC and 
other Federal and local authorities in 
determining the credibility of claims of 
material theft. NRC needs information to 
facilitate this type of determination ID 
order to properly execute its legal 
responsibility to protect the public 
health and safety. If such a claim were 
bue, the NRC needs to have a good 
estimate of the amount and fonn of the 
material involved. Alao, if a theft has 
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OCC111Ted, the NRC must be able to 
determine if corrective action is 
required. · · 

(2) Commenters suggested that an 
amendment similar to that made to 
l 70.58(a) should be made far I 70.51 
(i.e., exclude ail SNM of low strategic 
sipil'icaru:e}. 

A blanket exclusion waa not 
appropriate becauae some classes of. 
SNM of low sb'ategic significance (those 
exc.Iuded from I 74.31) are atill subject 
to p~rts of I 70.51 as they were in the 
past/In respoDBe to the commenta, 
I 70.51(bJ is being amended to exclude 
licensees subject to I 74.31. The other 
paragraphs of I 70.51 not being 
amended are of a minor nature and no 
explicit exclusion from them is 
coosidered to be necessmy. 

(3) Commenters suggested the 
removal of the phrase ·~ea otherwise 
required to satisfy Part 75" from the 
inventory requirement ef i 74.31.f c)(5J. 

Thia pbraae was retained because of 
coocerns expressed by the Department 
of State and certain NRC groups. Part 75 
contains the requiremeiua nece&88ry to 
satiafy the agreement~ the. 
United States and the International 
Atomic Energy Agency. It was always 
the intent that the.more restrictive 
requirements of Pert 75 would take 
prelledence over those oi Parta 70 and 
74. Making this explicit in the 
amendments has no net effect on the 
licensee. 

Use and A~ of Accaplance 
Criteria 

Ia prepariDs the plan required by 
I 74.31(bJ, it is suggested that the 
licensee/applicant lltilize both the rule 
and the acceptauce criteria. The rule is 
written In general, performance-oriented 
language to give the licensee/applicant 
flexibility in designing a cost-effective 
system which makea best use of site
specific features. The purpoee of the 
acceptance criteria document iii to 
provide an explanation and 
amplification of the required. baaic 
performance-oriented system 
capabilities in I 74.31, and to suggest the 
information that a typical licensee/ 
applicant would lnclbde iII a 
comprehensive plan. The acceptance 
criteria were developed from the 
viewpoint lhat conventional measures, 
·as ·utilized today, may continue to be 
employed by the licenaee/applicant. It 
llhould be noted that the NRC 
acknowledges that the licensee/ 
applicant Is free to use alternative 
measures to comply with the 
requirements of I 74.31- In thil regard, 
the NRC also recognizes that various 
aspects in the acceptance criteria may 
not be appticable. Single copies of the 
Acceptance Criteria for the LEU Reform 
Amendments may be· obtained from: Dr. 

W.B. Brown, Chief, Fuel Facility 
Safeguards Licensing Bnmch. Division 
of Safeguards, Office of Nuclear 
Material .Safety and Safeguards, U.S. 
Nuclear Regulatory {mnmi11sion, 
Washington, DC 20555. 

Regulatory Analysis 

The Commi11&ion has prepared a 
regulatory analysis of thi11 final 
regulation. The analysis examines the 
cost saving and rationale for this 
regulat~ action versus maintaining the 
status quo. ·The analysis is available for 
inspection in the NRC Public Document 
Room, 1717 H Street NW., Washington, 
DC. Single copies of the analysis may be 
obtained from: Dr. W.B. Brown, Chief. 
Fuel Facility Safeguards Licensing 
Brandi, Division of Safeguards, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington. DC m555. 

Environmental Impact 

The material control and accounting 
requirements for licensees possessing 
and using quantities larger than one 
effective kilogram of special nuclear 
material of low strategic significance 
will be amended in two major ways. 

1. Certain safeguards related record 
keeping and reporting requirements now 
found in Part 70 are moved to a new Part 
74 ia order to oeparate the safety 
requirements of Part 70 from safeguards 
requirements. · 

2. Material control and accounting 
regulatory requirements for low 
enrichment uranium licensees will be 
reduced to a level that is consistent with 
the safeguards risk associated with the 
low strategic significance of LEU. The 
major differences In the MC&A 
requirements are a longer interval 
between physical inventoriea and a 
larger de minimis quantity for the . 
inventory-difference action threshold. 

Pursuant to 10 CFR 51.22(c){3) (ii) and 
(iii) a categorical exclusion is granted 
for amendments to Commission . 
regulations which relate to 
recordkeeping and reporting 
requirements. The proposed 
amendments described in Paragraph 1 
above, meet the eligibility criteria for 
this categorical exclusion. Accordingly. 
no environmental Impact statement or 
environmental assessment need be 
prepared in connection with the 
issuance of these amendments. 

For the following reasons the 
Commission has also determined not to 
prepare an environmental impact 
statement for the irmendments described 
in paragraph 2 above. and in accordance 
with to CFR 51.32 and 51.34 rmds that 
the proposed amendments have no 
significant impact on the environment: 

1. The proposed role will not result in 
changes in the licensees' processes or 

manufacturing procedures and therefore 
will not affect or alter any releases of 
effluents to the environment. 

2. The proposed rule will allow the 
licensees' the flexibility to change 
certain measurement procedures to meet 
performance criteria set forth in the rule. 
Measurement procedures have no 
envlronmental significance. 

3. The proposed rule will affect seven 
low enrichment uranium fuel fabrication 
and recovery facilities, all of which have 
undergone Individual NEPA review. 

The environmental assessment upon 
which the foregoing determinirtion is 
based is included in the Regulatory 
Analysis for this rulemaking action, and 
is available for public inspection at the 
NRC Public Document Room, 1717 H 
Street NW. Washington. D.C. Single 
copies of the environmental assessment 
and finding of no significant impact are 
available from Dr. W.B. Brown, Chief. 
Fuel Facility Safeguards Licensing 
Branch, Division of Safeguards, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington. DC 20555, telephone (301) 
427-4185. 

Paperwork Redu.ction Act Statement 
This final rule amends information 

collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
Approval No. 3150-0009 (for Part 70) and 
No. 3150-0123 (For Part 74). 

Regulatoiy Flexibility Certification 
In accordance with the Regulatory 

Flexibility Act of 1980 (5 U.S.C. 605(bl), 
the Commission hereby certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. This rule 
affects seven facilities that fabricate low 
enriched fuel, and is expected to result 
in an estimated savings fpr the industry 
on the order of $3.9 million per year. The 
facilities include Babcock and Wilcox 
Company, Lynchburg, Virginia; 
Combustion Engineering, Inc., Hematite, 
Missouri, and Windsor, Connecticut; 
Exxon Nuclear Company, Inc., Richland, 
Washington; General Electric Company, 
Wilmington, North Carolina; 
Westinghouse Electric Corporation, 
Columbia, South Carolina; and the LEU 
scrap recovery operations at Nuclear 
Fuel Services, Inc., Erwin, Tennessee. 
These companies are dominant in their 
service areas and do not fall within the 
definition of "small entities" set forth in 
the Regulatory Flexibility Act or PY the 
Small Business Administration in 13 
CFR Part 121. . . 

IJst of Subjects 

10 CFR Part 70 
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Accounting, Hazardous materials
transportation, Material control and 
accounting, Nuclear materials, 
Packaging and containers, Penalty, 
Radiation protection, Reporting and 
recordkeeping requirements, Scientific 
equipment, Special nuclear material. 

10 CFR Part 74 

Accounting, Material control and 
accounting, Nuclear materials, Penalty, 
Reporting and recordkeeping 
requirements, Special nuclear material. 

Under the authority of the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974, as 
amended, and 5 U.S.C. 552 and 553, the 
following amendments to 10 CFR Part 70 
and a new 10 CFR Part 74 are published 
by the NRC as a document subject to 
codification. 

50 FR 12221 
Publ.ished 3/28/85 
Effective date will be published 
at a later date. 

Implementation of the Convention on 
Physical Protection of Nuclear Material 

See Part 40 Statements of Consideration 

50 FR 14692 
Published 4/15/85 
Effective 4/1 /85 

Regional Nuclear Materials Licensing 
for Certain Federal Facilities 

See Part 30 Statements of Consideration 

51 FR 35999 
Published 10/8/86 
Effective 10/1 /86 

Regional Nuclear Materials Licensing 
for the United States Air Force 
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PACKAGING OF RADIOACTIVE MATERIAL FOR 
TRANSPORT AND TRANSPORTATION OF RADIOACTIVE 
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31 FR9941 / 
Published 7/22/66 
Effective 8/22/66 

The regulations of the AJ;omic Energy 
Comm1ss1on CAEC), 10 CFR Parts 30, fO, 
and 70, require that before the AEC ap
proves an appllcatton for llcense to re:. 
celve, J)OSSess, use or transfer byproduct, 
source, or special nuclear material, it 
must determine that the applicant's pro
posed pro1tram is adequ;te to protect 
health and minimize danger to life- and 
property. ,/ 

In 1958, the AEC adopted 10 CFR 
Part 71, "Regulations to Protect Against 
Accidental Conditions of Criticality 1n 
the Shipment of'Special Nuclear Ma
terial". This regulation establlshed 
procedures for approval of transport of 
special nuclear material, but set only 
limited standards. Certain small ship
ments under specified conditions were 
exempted from the licensing requirement. 

On March 5, 1963, the AEC published/ 
a proposed revision of Part 71 (28 F.R. 
2134), incorporating many detailed spec
ifications regarding acceptable shipping 
methods. Public response to that pro
posed revision suggested that the de
tailed standards proposed might impair 
the growth of the industry and develop
ment of improved safety concepts and 
that the regulation should emphasize 
performance standards rather than de
tailed design standards. Proposed Part 
'12, "Protection Against Radiation 1n the 
Shipment of Irradiated Fuel Elements" 
(26 F.R. 8982, 28 F.R. 2142), which pro
posed standards and procedures for 
packaging and -transport of irradiated 
solid nuclear fuel, elicited a similar pub
lic response. 

On December 21, 1965, the AEC pub
lished for comment a proposed revislon j 
of Part 71 (30 F.R. 15'148). The pro
posed revision combined the standards 
for unirradlated and irradiated fissile 
material previously proposed separately 
as Parts 71 and 72, and added standa.rd:i 
and procedures for the shipment of large 
quantities of licensed material. It em
phasized performance standards to de
termine the adequacy of propooed shiP
ping methods, with the method of 
satisfying those performance sta.nqa.1"ds 
left to the ingenuity of the· shippers. 
The pro~ performance sta.nda.rds 
would be compatible with those devel-

oped by the Internaitional Atomlc Energy 
Agency during the past 2 years. 

SubsequeIJJt to the publication of pro
posed Part 71, a Memorandum of Under
standing between the Interstate Com
merce Commlssion (ICC) a.nd AEC was 
signed. In •the Memorandum, the two 
agenoles agree, subject to their respec
tive statutory authorities, that (1) ICC 
will adopt appropriate regula,tl.ons and 
requirements applicable to transport of 
all radioactive ma:terials, and to shippers 
of all types and quaritLt!es of radioaoblve 
materials, but will avoid duplloatory 
standards with respect to preparation for · 
shipments. of fissile materials and large 
quantities of radioactive material, and 
(2) AEC will adopt approprlaite regula.
tlons applicable to standards for. the 
preparation for shipment of fissile ma
terial and :iarge qu11JJ.tities of radioactive 
material and will be responsible for the 
adoption of regu]a;ti.ons and require
ments applicable to iJt.6 licensees or con
tractors as may be necessary to protect 
11ga.inst radiation and crltioallty ham.rda 
in the transportation of all radioaot.ive 
material where shipment 1s outside the 
regulatory jurisdiction of ICC. 

Under the Memorandum of·· Under
standing, tne ICC will utilize the as
sistance of AEC on container approvals 
for fissile materials and large quantities 
of radioactive materials. The 'AEC and 
ICC are working together to develop 
criteria for additional "specification con
tainers" 1n order to reduce the number of 
special container permits issued by ICC. 

Several changes have been incorpo
rated 1n the regulation, as adopted, as 
a result of the Memorandum of Under
standing, and the publication of amend
ments to ICC regulations on April 29, 
1966 (31 F .R. 6492 >, covering some of 
the same areas covered in the notice of 
proposed rule making published by the 
AEC on December 21, 1965 (30 F.R. 
15748). Thus, the following provisions 
that were contained in that AEC pro
posed rule have been-omitted in the ef-

. fective rule set out below: 
1. Section 71.11 of the proposed rule, 

which would have imposed ICC require
ments through AEC authority; 

2. References throughout the proposed 
rule to transport of radioactive material 
by a licensee; 

3. The radiation level limitations in 
proposed § 71.34; 

4. The definitions of "milllroentgen 
per hour or equivalent" and "transport 
unit" in proposed § 71.4 (j) and Cu) ; 

5. The requirement in proposed § 71.40 
Cb) that a Fissile Class II package be 
labelled as prescribed by ICC, although 
the procedure for determining the mini
mum "radiation unit" for criticality 
control has been retained; 

6. The requirement in proposed § 71.40 
that a llcensee not transport or deliver 
to a carrier more than 40 units of Fissile 
Class II packages, nor a single package 
with a calculated radiation unit of more 
thanlO; 

7. The requirement in proposed 
§ 71.41Cb) for Fissile Class m transport 
procedures to protect against commln
gling with other fissile material; 

8. The requirement in proposed§ 71.54 
for routine determinations with regard 
to the radiation level limits, surface con
tamination limlts, and transport proce
dures. 

The definition of "carrier" Jn proposed 
§ 71.4 has been modified to conform to 
usage under the Transportation of Ex
plosives and Other Dangerous .,Articles 
Act (18 U.S.C. §§ 832-837), which is ad-
ministered by the ICC. · 

Other significant differences from the 
regulation published for comment are: 
· 1. The definition of the term "fissile 
material" has been restricted to those 
isotopes of uranium and plutonium 
which must now be controlled during 
transport to avoid criticality. 

2. A requirement in proposed § 71.31 
Cb) which imposed a temperature sta,nd
ard on the materials and fabrication of 
packaging has been deleted. Corre
spondingly, the temperature to be consid
ered for Normal Conditions of Trans
port set out 1n Appendix A has been 
Increased from 100° F. to 130° F. This 
increased ambient temperature would 
provide for the more extreme conditions 
which might be encountered in normal 
transport. 

3. The requirement in proposed § 71.31 · 
Ce> that primary coolant not circulate 
outside of the shielding has been 
deleted. 

4. The lifting and tie-down device re
quirements 1n purposed § 71.31 (f) and 
(g) have been modified to make it clear 
that the standards apply only to devices 
which are a structural part of the pack
aging. The modified requirements are 
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included in § 71.31 (c) and (d> set forth 
below. 

5. The pressure design standards of 
the proposed § 71.32Cb)-(d), including 
that for a pressure relief device, have 
been replaced by an internal pressure 
test to be initially performed on ea.ch in
dividual package which will be sub
jected to significant internal pressure, 
set out in§ 71.53Cb). 

6. The specific temperature restric-
. tion, contained in proposed § 71.33, on 
large quantity packages, assuming loss 
of coolant and cooling devices, has been 
omitted, as has the corresponding test 
requirement of proposed § 71.53 Cb) . 
Temperature restrictions will be effec
tuated through the performance stand
ards of §§ 71.35 and 71.36. Require
ments have I.Jeen included in § 71.35 set 
out below to assure that there will be no 
loss of coolant under the Normal Con
ditions of Transport. 

7. The limitation on loss of shielding 
under the Hypothetical Accident Condi
tions (Appendix B> has beeri revised to 
specify an allowable increase in radia
tion levels to 1,000 milliroentgens per 
hour or equivalent at 3 feet from the ex
ternal surface of the package. 

8. The provisloru; relating to assumed 
inleakage of water to and outleak.age of 
liquids from fis.sile material packages in 
determining subcriticality in proposed 
§ 71.37(b) (3) have been revised and re
designated § 71.33. 

9. The requirement in proposed § 71.39 
Ca) that Fissile Class I packages be con
sidered with other types of Fissile Class I 
packages has been deleted as unneces
sary in view of the provision for assumed 
interspersed moderation. 

10. The requirement m proposed 
§ 71.51Ca> for licensee quality control 
procedures has been replaced by a per
formance requirement in § 71.53(c) set 
out below that the licensee assure that 
the packaging is fabricated in accordance 
with the design approved by the AEC. 

11. The list of items to be included in 
a licensee's operating procedures required 
by proposed § 71.51 Cb) has been deleted 
from the regulation. 

Additional minor changes from the 
proposed rule have been incorporated in 
the effective rule. 

The rule, set forth below, establishes 
pack.aging standards for the shipment 
of fissile material, both unirradiated and 
irradiated, and of large quantities of li
censed radioactive material. The rule 
specifies the quantities and methods of 
tr,ansport which are exempt from Part 71 
requirements and. those which are under 
a general license. The exemption and 
general license provisions are applicable 
to shipments which from a safety stand
point do not require an AEC packaging 
evaluation. Those shipments .are sub-
ject to regulation by federal transport 
agencies. For shipments not exempted 
or generally licensed, the rule prescribes 
thP. determinations which must be made 
with respect to packaging and shipping 

-~-- precautions required in order to as.sure 
nuclear safety of shipping methods. · 

With a few exceptions, the basic orga
nization and standards set out below 
have not been changed significantly from 
those contained in the notice of pro-

posed rule making, issued on December 
21, 1965 (30 F.R. 15748). A detailed 
explanation of the orgariization and, 
standards of Part 71 is made in the no
tice of proposed rule making. 

The rule set out below divides radio
nuclides into a number of groups, each 
having a comparable potential hazard in' 
transport. These groups were derived 
from the International Atomic' Energy 
Agency's Safety Series No. 6, "Regula
tions for the Safe Transport of Radio
active Materials," 1964 Revised Edition. 
The derivation of the groupings and the 
quantity limits assigned to those group
ings have been published by the United 
Kingdom Atomic Energy Authority in its 
Health and Safety Branch Report AHSB 
(RP) R 23, dated 1963, by~- T. Aspinall 
and A. Fairbairn. This document is 
available from the Autho'rlty Health and 
Safety Branch, United Kingdom Atomic 
Energy Authority, 11 Charles II Street, 
London, B.W.1. 

Published simultaneously with pro
posed 10 CFR Part 71 on December 21, 
1965, were certain proposed amendments 
to 10 CFR Parts 30 and 70 (30 F .R. 
15748), the basic licensing regulations 
for byproduct and special nuclear mate
rial, respectively, containing a reference 
to Part 71. Those amendments ve no 
longer considered necessary and that 
notice of proposed rule making Is, ac
cordingly, withdrawn. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and the Adminis
trative Procedure Act of 1946, the fol
lowing revision of 10 CFR Part 71 is 
published as a document subject to cod
ification, to be effective 30 days after 
publication In the FEDERAL REGISTER. 

33 FR 17621 
Published 11 /26/68 
Effective 12/31 /68 

Miscellaneous Amendments 
On July 22, 1966, the Atomic Energy 

. Commission published in the FEDERAL 
REGISTER (31 F.R. 9941) regulations for 
the packaging of fissile material and 
large quantities of licensed radioactive 
material, 10 CFR Part 71. The explana
tory statement indicated the relationship 
of those regulations to the safety regu
lations of the Interstate Commerce Com
mission (ICC) . Among other things, the 
regulations of the ICC under the Trans
portation of Explosives and Other Dan
gerous Articles Act prescribed the condi
tions of transport for shipments pre
pared in accordance with 10 CFR Part 71. 

On April 1, 1967, the .functions of the 
ICC under the Transportation of Explo
sives and Other Dangerous Articles Act 
were transferred to the Department of 
Transportation CDOT) . The DOT has 
continued to apply the former ICC reg~ 
ulations pertaining to safety in the 
transportation of radioactive materials; 
those regulations are now known as the 
DOT's Hazardous Mater!als Regulations 
(49 CFR Parts 170-190, 14 CFR Part 
103). 

On January 20, 1968, the DOT pub
lished in the FEDERAL REGISTER (33 F.R. 
750) for comment, as Notice 68-1, Docket 
No. HM-2, a proposed major revision of 

·. its regulati!ms for transporting radioac
tive material. The DOT has given due 
consideration to the numerous comments 
received and; after consultation with the 
AEC and the atomic energy industry, has 
made modifications in the proposed .re
quirements. On October 4, 1968, the DOT 
published in the FEDERAL REGISTER (33 
F.R. 14918) a revision of its regulations 
pertaining to safety in transport of ra
dioactive material, authorizing com
pliance on publication and making the 

· amendments effective on December 31, 
1968. The changes in the Commission's 
10 CFR Part 71 set out below will con
form 10 CFR Part 71 with the revision 

· of the DOT regulations. Since the revi
sion of the DOT regulations was pub
lished for public comment, the Commis
sion has found that good cause exists for 
omitting notice of proposed rulemaking 
and public procedure thereon with re
spect to the following changes to 10 CFR 
Part 71, to correspond to the revision of 
the DOT regulations, as unnecessary, 

One change in the DOT· regulations 
which directly affects AEC licensees is 
the change from a limit of 40 radiation 
units to a maximum transport index of 
50 in a single vehicle or storage area. To 
implement that change, all existing li
censes which authorize Fissile Class II 
packages are amended by a new § 71.14 
to increase the minimum number to be 
placed on each Fissile Class II packaged 
by a factor of 1.25. '.All holders of such 
licenses will receive individual notifica
tion of this amendment. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of the United States Code, the follow
ing amendments of 10 CFR Part 71 are 
published as a document subject to codi
fication, to be effective December 31, 1968. 
Compliance with these . amendments is 
Authorized on and after the date of pub
lication in the FEDERAL REGISTER. 

37 FR 3985 
Published 2/25/72 
.Effer:tive 3/26/72 

Miscellaneous Amendments to Chapter 

See Part 20 Statements of Consideration. 

38 FR 10437 
Published 4/27/73 
Effective 6/30/73 
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Approval of Type B, Large Quantity, and 
Fissile Material Packagings 

On November 20, 1971, the Atomic 
Energy Commission published in the 
FEDERAL REGISTER (36 FR 22134) proposed 
amendments to 10 CFR part 71 of its 
regulations. The proposed amendments 
would provide a means for implementing 
the transfer of the approval of type B, 
packagings from the Department of 
Transportation (DOT) to the AEC (in 
its regulatory function) by adding to part 
71 standards and requirements for AEC 
approval of type B packagings, and pro
cedures for obtaining AEC regulatory 
staff approval of type B, large quantity, 
and fissile material packagings. The 
transfer of the approval function for 
packages used by license-exempt AEC 
contractors is being implemented by a 
change in AEC manual, chapter 5201. 
Proposed amendments to DOT regula
tions, published concurrently, would re
quire AEC approval of packagings, other 
than specification packagings prescribed 
in the DOT regulations and packagings 
approved by a foreign national compe
tent authority under the 1967 regulations 
of the International Atomic Energy 
Agency, used t.o ship quantities of fissile 
material which exceed the small quan
tities specifically exempted by DOT regu
lations or to ship quantities of other 
radioactive material which exceed type 
A quantities, as. defined in DOT 
regulations. 

After consideration of the com~ents 
received and other factors involved, the 
Commission has adopted the amend
ments published for comment with the 
following changes: 

1. The definition of "Type A quantity" 
in § 71.4(q) has been modified to limit 
Californium-252 in special form to 2 cu
ries instead of 20 curies, to conform to 
that limit recently introduced into DOT 
regulations. 

2. The general license provided in 
§ 71.12 for shipment in DOT specifica
tion containers and in packages licensed 
for use by licensees has been amended to 
include packaging approved by a foreign 
national competent authority. The 
amendment to the DOT regulations, to 
be made effective concurrently, requires 
that packages approved by · a foreign 
competent authority be revalidated by 
DOT before use in the United States. 

3. In § 71.10 the period during which 
persons are exempted from the require
ments for an AEC approval for Type B 
packages being used under a DOT spe
cial permit has been lengthened from 3 
to 6 months after the effective date of 
the amendments. 

Other minor corrective and editorial 
changes have been made. 

The amended regulation permits un
interrupted use of type B containers ap
proved under DOT special permits. Pur
suant to § 71.10, an AEC licensee using a 
type B container under a valid DOT 
special permit is allowed to use that con
tainer until the AEC acts on. an appli
cation for license submitted within 6 

months of the effective date of the 
amendments cir prior to the date on 
which the special permit expires, which
ever is later. The corresponding DOT 
amendments, published February 14, 
1973 (38 FR 4396), authorize the use of 
AEC-approved packagings, and provide 
that special permits issued by DOT will 
continue in effect until their stated ex-
piration date. · 

AEC approvfll of pack~.ffings will con
sist of: < 1) A license or license amend
ment issl!ed under part 71, C2) an 
administr:itive approval issued to AEC 
licertse:.exempt contractoi·s in accord
ance with standards and procedures 
published in the AEC manual.· or (3 > an 
approval issued by the AEC"s DirectorP. te 
of Licensing to persons subject to DOT 
jurisclicti0n who are no.t AEC licensees. 
The h•.tter category includes agreement 
State licensees, and persons who ship 
type B quantities or large quantities of 
radium. 

To obtain AEC approval, all persons, 
other than AEC license-exempt contrac
tors, are required to submit an applica
tion to the Chief, · Transportation 
Branch, Directorate of Licensing,. U.S. 
Atomic Energy Commission, Washing
ton, D.C. 20545. The contents of the 
application are set forth in §§ 71.21, 
71.22, 71.23, and 71.24 of 10 CFR part 71. 
AEC license-exempt contractors must 
apply .for approval in accordance with 
the ,provisions of the AEC manual, 
chapter 5201. · · 

Pursuant to the Atomic Energy Act of 
1954, as amended, a.nd sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter· 1, Code of Federal Regulations, 
part 71, are published as a document 
subject to codification to become effec
tive June 30, 1973. 

39 FR 20960 
Pub I i~hed .6/ 17 /74 . 
Effective 7/17/74 

Form for Shipping Plutonium 

On August 1, 1973, the Conunission 
published. in the FEDERAL REGISTER a no
tice of proposed rulemaking (38 FR 
20482) that would'have required that all 
plutonium in excess of twenty curies per 
package be shipped as a solid material 
contained within a "special form" cap
sule placed within a package meeting the 
conditions for norm.al form material. The 
effective date proposed was three yea.rs 
after adoption of the amendment. All 
interested persons were invited to submit 
written comments and suggestions for 
consideration in connection with the 
proposed amendment 'within 60 days 
after publication of the notice of pro
posed rulemaking in the FEDERAL REqrs
TER. After careful consideration of the 
comments received and other factors in
volved, the Commission has adopted the 
amendments as published for comment 
with the following changes: · 

(1) The proposed requirement that the 
inner containment vessel meet the "spe
cie.! form" capsule requirement has been 
replaced with a requirement that the 
inner containment vessel must maintain 
its integrity after the entire package has 
been subjected to the normal and.acci
dent test conditions prescribed by Part 

71. The effect of the amended provisions 
1s still to require double containment of 
the contents. A number of commenters 
expressed the view that while double 
containment of plutoniwn Is an impor
tant safety objective, a. requirement that 
the inner container meet the stringent 
performance specifications required of a 
"special form" capsule was unnecessary, 
The Commission considers it most im
portant that solid fonr,. plutonium be 
doubly contained and that both barriers 
in the packaging maintain their integrity 
under normal and accident test condl
tions. The present packaging required for 
normal form material provides the outer 
barrier. In specifying the "inner barrier" 
in the proposed rule, the Commission 
proposed a form of encapsulation that 
was already defined in Pa.rt 71, with cor
responding performance speciflcatlons. 
Since the Inner containment require-

. 'ments are intended to take into account 
the fact that the plutonium may not be 
in a "nonrespirable" form, the Commis
sion has concluded that if it can be 
demonstrated that the inner container 
will maintain its integrity in the pack
aging after the package 1s subjected to 
the normal and accident test concl1tlons, 
sufficient protection will be e.ft'orded. 

(2) Solid plutonium in the following 
forms has been exempted froIJ1 the 
double containment. requirements: <a> 
Reactor fuel elements; <b> metal or 
metal alloy; and (c) other plutonium 
bearing solids that the Commission deter
mines suitabie for such exemption. Since 
the double containment provision com
pensates for the fact that the plutonium 
may not be in a "nonrespirable" form, 
solid forms of plutonium t!;ia.t are essen
tially nonrespirable should be exempted 
from the double containment require
ment. Therefore, it appears appropriate 
to exempt from the double containment 
requirem:ents reactor fuel ·elements, 
metal or metal alloy, and other plutoni
um bearing solids that the Commission 
determines suitable for such exemption. 
The latter category provides a means for 
the Commission to evaluate, on a case
by-case basis, requests for exemption of 
other solid material where the quantity 
and form of the material permits a de
termination that double containment Is 
unnecessary. 

(3l The implementation period has 
been extended from three to four years. 
Many comments suggested that the pros 
posed three-year implementation period 
was not long enough, considering the nec
essary plant !=l,eslgn effort, licensing, and 
construction of required facility modi
fications necessary to meet the require
ments. Additional time. was requested .. 
The Commission believes that the in
creases in the amounts of plutonium to be 
shipped and the changing characteristics 
of plutoniwn will not change slgnifi
ca.ntly in the next four years when com
pared to yea.rs beyond 1978. The four
year period for compliance should give 
the nuclear industry a sufficient period 
for implementation. 

The Commission has determined, pur
suant to guidelines of the CouncU on 
Environmental Quality, that this rule
making action wUl not significantly 
alfect the quality of the human environ
ment and, accordingly, makes this Nega
tive Declaration on environmental 1m
pe.ct. The ataff' a environmental Impact 
Appraisal supporting this decla.re.tion is 
available for public _inspection at the 
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Commission's Public Document Room 
1.717 H Street, NW.; WashJnat,on, D.C. ' 

~uant to the Atomic EnersY Act 
.of 1954, as amended, and sections &52 
and 553 of Title 5 of the United states 
COde, the following amendments to Title 
10, Chapter 1, Code of Federal Regula
tions, Part 71, are publishP.d as a docu
ment subject to cod11lcatton. 

39 FR 22131 
Published 6/20/74 
Effective 6/20/74 : ' :, : · · 

Broadening of. General UcenH Conditions 
In the rensed Memorandum of Under

atandln8 between the Atomic Eneiv 
Cornmtsaon and the Department or 
'l'ramportatton dat.ed March 22, 1973, 
the Coml:!WmJon agreed to e-raluate pack.; 
age demsns for flaslle material and·Type 
B and Iareu quantttlea or rad1oactl',e 
mat.erlal, and U found satlsfactoey, to 
1ssue · approvBlll directly to tbe J)e1'8Qll8 
requesttns the evahmtton. The Depart
ment of Transportation in lta regula
tions has authorized the use of such 
.\EC-approved Pacll:88es by any penon 
without the need for a DOT Special Per: 
mlt, provided the pac:11:&gea meet certain 
apeclfted requtrementa. 

The purpose of the amendments which 
follow ta to authorize persona hold!nK a 
,reneral or speclflc .. AEC license to· use; 
under. a aeneral license, package deslgria 
for which.• certlfl~te of compllance·or 
other approval has been issued by the 
Commission's Directorate of Licensing. A 
certlflcate of compltance would · be the 
form by which a package approval would 
be Issued to persons, such as Agreement 
State licensees, for whom AEC does not 
issue licenses or license ·amendments. 
This change will ellmtnat.e duplicate ap
pltcatlons for package approvals and 28-
l!IUllllce of duplir.ate package approvals to 
llcensees for J>!M:kage designs which are 
evaluated pursuant to the Memorandum 
of Understanding between the Atomic 
Energy Commission and the Department 
of Transp.ortatlon without affecting 
safety In the use of the package. 

The general license does not authorize 
the receipt, l)OOSel!31on, , or use of by
product, source or special nuclear ma
terial; such authorization must. be .ob
tahied Plll"IIWIDt to the appropriate regu
lations <10 CPR Parts 30 to· 36, 40 or 70>. 
The general license also does not author
ize tbe tramporta.tion of licensed ma
terial. Transportation by. private, com
mon, or contract carriers is ·subject' t.o 
the ~ulrements qi the Department of 
'l'ransPortatl,on (41l CPR Parts 170 to 
179 and 397; 14 CFR Part 103; '6 CPR 
Part 148) either d.lrecUy or through re
quirements In AEC or, state reguiattom. 

Since the amendments set fortb below 
relate eolety to mtmn- J)'l"Oeedural mat.. 
ters, ,~ cause exists for omitting notice 
of proposed rule making, end public pro. 
cedure thereon, ·as unnecessary. Since the 
amendments grant relief trom restric
tions under regulattom currentJy In ef
fect, thq wlD become etrect.tYe withCJUt 
tbe cuatomarf 30 da.7 notice. 

l"Umlant to the AtomJc Eneru Act er 
HM, 1111 amended, and sec'1om 652 and 
1153 ot. Title II of the United stat.es Code 
the followtng amendment! to Title 10: 

Chapter 1, Code of Pederal Relulattom 
. Part '11, are publlsbelt 11,11 a document sub.'. 
Jecl to c.>d111.catlon. 

.40 FR 8774 
Published 3/3/75 
Effective 3/3/75 

Ene1y Reorganization Act; Revisions to Chap. 
tel,C'L to Reflect Organizational and Procedu~ 
a nanges . • 

See Part 2 Statements of Consideration. 

,42 FR 39364 
Publilhlld 8/4n7 
Effectlw 10/1Bn7. 
Comment Period explr11110/1Bm 

PART 71--PACKAGING OF RADIOACTIVE ' 
MATERIAL FOR TRANSPORT AND 
TRANSPORTATIC'IN OF RADIOACTlft 
MATERIAL UNDER CERTAIN CONDI
TIONS 

Quality Assurance Requirements far 
Transport Pacuees · 

AGENCY: U.S. Nuclear BelUlatoJT 
Comm!sslon. 
ACI'ION: Pinal rule. 
SUMMARY·: The·: Nuclear Regulato17 
CommlllBlon 1s amendtna its reawatlons 
for P8Ckaa!ng of radioactive matertal 
for transportation and transportation of 
radioactive material. The amendments 
would upgrade requirements for quality 
asaurance tn the design, fabrication, as
aembl:y, testing, use, and maintenance 
of paclcaglngs for shipping and trans
J>Ortlna' licensed" radioactive rnatertal. 
The amendments would also revoke, sub
ject to a timely . application . for re
approval, the present authority for li- · 
c:enseea to use certain shlPPlna' casll:II for 
solld !rradJated nuclear fuel which bad 
been approved under criteria uaed be
fore the current standards tn these reir-
. Ulatlons were adopted. 
EFF'EC'l1VE DATE: OCtober 18, 11177. 

Non-The Nuclear Regulr.t.orJ ODmmla· 
lloD hl!e IUbmltt.ecl tblli rule to Ul9 OClmp
VOller General tor aucb .renew 1111 m&J be 
appropriate under the Pedl!NI BepoJ18 Act, 
• amended, 4t 'D'.S.C. 851:1. The date on 
wblch the NpOrtlna requirement of thll nlle 
beco- etrecttn, uni- lld'1'11ecl to the oon• 
trr.17, r.ccordln&IJ rea.cta tncluaton of Ul9 
'8-dr.J period which that statute r.110- tor 
IUch N't'lew ('4 'D'.S.C. UH(c) (ll)). 

POR FURTHER. nff'ORMATION CON-
TACJ': . 

Mr, Donald R. Hopll:lns, <>mce of 
Standarda De9elopment. U .s. NUclear 
Regulatoey Commtasion, Wa.ab1nst,ol, 
D.C. 205SS: Phone 301-44~10. 

SUPPLEMEN'I'AR.Y INJl'ORKATION: 
On December 28, 1973, the Atemlc Enel'ID' 
Commission published In the PDn.u. 
R&oI!ITD (38 PR 35490) . pn,posed 
amendments to 10 CPR Part '11 of tta 
resulattona. Interested penom were In
vited to aubmit written comments 1111d 
auagestlona. Purtber action on the pro
J)Olled rule was delayed almOBt three 
years while deyeloplna' acceptable meth-
ods ot Implementation. . 

ColDmm Racava 
COJIDQJff8 0111' PIIOPOIID IIVU 

Commenta were received from ta per
lDDI who manufacture or uae the lbSp-

plna pac:11:agea which were the 111bJect of 
the proPQeed amendment.a, and from one 
state reauiatoey qeney. Moat of the 
comments uraed clai1ftcatlon, mocWlca
tton, or deletion of apeclftc provtatona of 
the pl'O'l)Oied rule. · 

COMKSN1'11 0111' PIIOPOUD IIHCll'JC %SS"rll 

More than half the comments were 
concemed with the· proposed provisions 
of I 71.63, "Initial determinations ancl 
testa." The comments were varied ·and 
eoncemed the clarlw and appropriate
ness of the proposed reqwrementa ·and 
their applicabWty . to certain tn,ee of 
packacea. The CominJBaton recop,lra 
the validity or those comments and baa 
not adopted those requirements Iii ·the 
amendments wblch follow. ·Purther con
sideration will be liven to such requtre. 
inents after el[J>erlence Ill plned In their 
11ppllcatton ea license condiUona In ap-
propriate cues. · 

A number of c:anmenta were 8Uhrn1tted 
with reaped to the proposed addition o1. 
11pecJftc teat.a In I '11.64, "Routine · de
terminations." Many of these are re
aected In the amendment.a 'adopted. 
Some comments noted that·certaln tests. 
1111d tn particular those relattns to-pres
sure relief devlce6, ahould be ta.llored to 
the package design. The wordlna 'of 
I 71.64<h> and of "quall~ Ull1ll"Uli:e pio-· 
aram baaell" tn section 2 of Appendm E 
permit the tests and det.ermtnatlons ·to 
be fashioned around the pactage·deslan 
and the safety function which the deslsn 
features provide. 
ccilDUMTS 01' mutUllNO UIIPOlfSDLI: 

. 1NJIIVIDUAL ' . 

some comments questioned the· need 
to submlt the title and quallftcatlons of 
the Individual tn the applicant's orpnt
zatlon who ls responsible for assurtna 
that pacmges have been prepared In ac
cordance with all applicable require
ments, as would have been required , bJ' 
propo.,ed I '11.24<b). Since It Ill reco1-
D1Zled that a llcemee'1 entire mam.ae
ment Ill responsible for. licensed actl.vt
tlee, the requirement hall been deldect . 
COKIIUTIS mr "OUlfflJ'Aftn:i CLAUD" Dr 

I 'U.'1. ' 

A number of comment.era ml11Under-
11tood the· proposed amendment of 
I 7Ul and judsed It to retroactlvely.lm
pose quality uaunmce reqwrementa, In
cluding recorda, on tbe construction of 
irradiated fUel cub fabricated durlq 
the 19111-198'1 period. Thlll III not the.pur
pose of the amendment. Present I '1·Ul 
has provided a "ll'aDdfather clause" 11,U• 
thortty for the uae of lmldJ&ted .ilolld 
nuclear fuel cub which went oon
structed prior to 111117 before the current 
pe.cll:agtng standards became etrectne. 
The proposed chanaes to I '11.41. would 
phase out th1a "l?BDdfather clauae" ·au
thority. The proposecl chanpa deal with 
the deslan Cban\QterlllUcl of thea.e old 
cub and .. the atent to whlcb · thoee 
c:baraclerllltlcll l!l&Ullf;v the preseftt pact. 
qmg standarda. 'lbe propoeed cbanpa 
are unrelated to the proposed quality 1111-
surance provmlon.s In the nottce of i:in,. 
pmed rule mall:lna. . 

OOIDDlffll 01' UIIPO•lll1ltr.ITT l'OII GVAUT'r 
All8UU1'CS 
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A number of ~enters suggested 
that clartftcat1on be provided as to 
whether the paclte.ge manufacturer or 
the licensee la responsible tor providing 
informa.t.ion to the Commission on epe
cUlc aspects of quality e.ssumnce, and 11,1 

to who la responsible tor ce.rrying outr 
thme epecUlc aspect.a of quality assur
-ance in the·manuta.cture and use ot the 
.PIICkaae, 

The licemee who ill the applicant tor 
the PBCtace approval provides the de
lCJ'iptions of quality auure.nce Pl'OIT'lmll 
irovemlntr the manufacture and use of 
the pacta,e .. U the package la approved 
b:, ttle; Nuclear -Relulator:v Commilsion 
for use in the tranaporta.tion of re.dioe.c
tive material, a pe.cke.p approval ill il
lUed wbieh incorporate, ·the PGCtase de
acrtptlon and 1dentUle&t1on, it.a safety 
evaluation, and a description of the ap
pllcant.'1 epecUlc quallty assure.nee pro
vlaiona for deet,n, tabricat.aon, ueembl:, 
tmtlntr, use, and maintenance of the 
pactap. In the absence ot reaeona to the 
contnu7, the packe.ge approYal will be 
illlued for use by an:, licensee who poe
eeeaes. the applicable document.a incor
porated by reference into the packe.ge 
approval, who bu had hla general qual
ity Blllurance Proeram approved b:, the 

, Commilllion, and who will adhere to the 
conditiom of the package approval. The 
authority for any licensee to use the 
pactaaie once it la approved ill contained 
tn the general license in 10 CPR Part 71 · 
I 71.12, "Qeneral License tor Shipment~ 
DOT epeclftcaUon containen, tn pact
&lell appl'Oved for use by another penion 
and in packe.1191 approftld b:, a fore~ 
national comi,etent authority." The gen
eral license reqUiree that each Ucemee 
who uses the general license regleter hie 
name and certain btber infonnauon with 
the Commission prior to the ftret use of 
the package and have s quality aeaur
ance. prognun approved by the Commla-

. lion. 
· A lleeneee who uses a package under 

the authority of the general· liceMe 1n 
I 71.12 mUl!lt comply With the proviSions 
of tJie general .license. One Provision of 
the pneral llcense, as clar1fted by the 
amendment.a which follow, ii that the 
licensee use approved P&Clca«es only in 
accordance with a quality auurancie pro
lffll!D which has been approved b:v the 
COmmlselon. Another provision of -the 
aeneraI Ucenae ta that the pacbp be 
used In accordance with the tenne and 
oondltlone of the pac1cqe &PPl"098l 
Quality llllt!U!'IUlce recrulremfflta specific 
to the part.lcular package desl111 would 
be spec~ed In the pact:a,e · approval, A 
Jtcensee s quality Bllllnmce Proeram for 
t.he use of padcages in tranel>Ortatl<'n 
~d th~ comfit or aie followJng: . 

l. 'TIie p-.i pnmalom wblcb .usr, 1IO 
Uu!J atent -,. ucb ot the appllaallle 
criteria.of Appendlz S of Pan 'rt. Tb- pn
nal p!OVU!ona would applJ' to the uae. c.t
blg, and matntenanm ot 1111.J' pacb,iw ( and 
Ha dealgn and fabncatlon If appllcabla) and 
aucb Pnenl prcmalona woiiJd ban to be ap-
pn,1'114 by the Commlaton; and . 

I. Tile IJ)edftc prcmalona apeclfled or l'llfllr• 
aoed ln the Plldtilp appro,at Whlcll -. ap
pllcable to the pvtleulal' packap dellln, 

A licensee who deU\'el'8 Deemed ma
terial to a. can1er for transport under 

the authority of I 71.12 must be assured 
that the package Is as described in the 
package approval, and that It' Is used, 
t.ested, and maintained in accordance 
with both the general and specfflc por
tions of the approved quality assurance 
program. While information may be sub
mitted by any interested person to the 
Commlallon in support of an application 
for package approval, it II the licensee 
who delivers a package of radioactive 
material to a . carrier who must assure 
himself and the Commlslilon that the 
quality assurance program, on which ap
proval of the package design Is based, 
has been followed. 

COID!Eln'S OR OINERAL PROVISIONS IN 
APPDDJX II: 

A number of commenters suggested 
changes in the provisions of proposed 
Appendix E to Part 71, which contains 
the aeneral provisions relative t.o all 
package quality assurance programs. It 
was observed that proposed Appendix E 
was patterned closely after Appendix B 
of 10 CPR Part 50, "Licensing of Produc
tion nnd lJ'tlllza.tlon PacWtles." Com
ment.a were offered that transportation 
packages differ in man:, ways from nu
clear facWtles, il.nd-that·the same qual
ity assurance PJ'Ovillom llhould not be 
applied to both. However, the quality as
llU1'8Dce provisions of proposed Appendix 
E are general in nature and with minor 
modifications are applicable to a wide 
variety of types of quality 8811urance pro
grams. FleltlbWty In applying the provl
lllons of Appendix E, section 2, "Quality 
Allurance Program" has been empha
sized b:, the second paragraph or that 
section deallng with the Importance, 
complexity, and other Characteristics of 
the · package or component· to be con
trolled. -While some suggested clarfflca
tlons of Appendix E have .been adopted, 
the general requtrement.s of that Appen
cllz, parallel to the general requirement.a 
of Appendix B of Part 50, have been re
tained. <lJ'nder I 7Uil <d>, a licensee ma:, 
use a Commission approved quality as
l!IW'Bllce program, based on Appendix B 
of 10 CPR Part 50, which II established, 
maintained and executed with regard to 
transport packages.) Aa with the Part 50 
requlrement.s, more specific package 
quality assurance gutdellnes will be de
veloped and published in the form of 
Regulator:, GUldes, beginning in PY 78. 
'lbe comments which have been offered 
with respect to Appendix E will be fur
ther considered in connection with these 
8ufdellnes. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 1974, as amended, and sec
tlqns 552 and 553 of T11Je 5 of the United 
States Code, the followinr amendments 
U' Title 10, Chapter I, Code of Federal 
Regulations, Part 7'1, are published as a 
document BUbJect to codification. The 
Commi&slon invlt.es all interested persons 
who desire to submit written comments 
or suggestions in connection with the 
amendments to send them to the Sec
retary of the Commission, lJ'.B. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Docketing and 
Service Branch, by October 18, 1977. 

Consideration wlll be gtven such submis
sions with the view to possible further 
amendments. Coples of comment.a may 
be examined in the Commission's Public 
Document Room at 1717 H Street NW., 
Waahiniton, D.C. 

43 FR 27174 
Published 6/Z3{18 
Effective 6/23ns 

PAIT 71-PACKAGING OF RADIO.. 
ACTIVE MATERIAL FOi TRANS
PORT AND TRANSPORTATION OF 
RADIOACTIVE MATERIAL UNDER 
CERTAIN CONDITIONS 

Exten1lon of the Implementation 
Period for QA Program Require
ments 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Effective rule. 
SUMMARY: The U.S. Nuclear Regula
tory Commission extends until Janu
ary 1, 1979, the date for filing a de
scription of a quality BSBUrance pro
gram for transport packages. The 
original deadline of July 1, 1978 ap
peared in amendments published in 
the FEDERAL REGISTER on August l, 
1977. This extension is in response to 
request.s from interested persons to 
delay implementation of the quality 
BSBurance criteria. 
EFFECTIVE DATE: June 23, 1978. 
FOR FURTHER INFORMATION 
CONTACT: 

Robert J. Doda, Office of Standards 
Development, U.S. Nuclear ReiUla
tory Commission,. Washington, D.C .. 
20555, phone 301-443-e910; 

SUPPLEMENTARY INFORMATION: 
On August 4, 1977, the Nuclear Reiru
latory Commission published effective 
amendments to lt.s regulations in 10 
CFR Part 71. These amendments in
cluded a requirement to file a descrip
tion of a quality 

0

BSSurance (QA) pro
gram satisfying the criteria of Appen
dix E by July 1, 1978 (42 FR 39364). 
Although written comments or suages
tlons to these amendments were invit
ed at that time, none were received. 

The Commission has since received 
letters from · interested persons ques
tioning the applicablllty of these QA 
requirements to Aareement State li
censees. Also, the Commission bas re
ceived requests to delay implementa
tion of the Appendix E criteria. 

The Commission Is ln t.he proce1111 of 
addressing the question of the appUca
blllty of these QA requirements to 
Aareement State licensees. Because of 
this effort, and ha.vine considered 
other fa.ctors involved, the ·NRc has 
determined that a delay of 8 months 
in implementlni the Appendix E crite
ria appears Justif1ed. A short-term 
delay will have no slanlficant adverse 
effect on public health and safety be
cause of · existlni specif1c QA prov!-
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&Ions In Part 71 and the requirement 
for a QA program, which the staff Im· 
poses for approval of packagings for 
shipping Irradiated fuel, high level 
waste, and plutonium. Accordingly, 
the Commission Is amending Its regu
lations by extending the date for filing 
a description of a QA program In 
§ 71.51 to January l, 1979. 

Because this amendment relates 
solely to procedural matters, the Com
mission has found that good cause 
exists for omitting notice of proposed 
rule making, and public procedure 
thereon, as unnecessary; Since the· 
amendment relieves licensees from re
strictions under regulations currently 
In effect, It may become effective upon 
publication In the FEDERAL REGISTER. 

Pursuant to the Atomic Energy Act. 
of 1954, as amended, the Energy Reor
ganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of 
the United States Code, the following 
amendment to Title 10, Chapter I, 
Code of Federal Regulations, Part 71 
Is published as a document subject to 
codification. 

44 FR 63083 

Published 11/2/79 
Effective 12/3/79 

10 CFR Part 71 

Packaging of Radioactive Material for 
Transport and Transportation of 
Radioactive Material Under Certain 
Conditions; Shipment in Accordance 
With Department of Transportation 
Regulations 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Effective rule. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is amending its 
regulations for packaging and 
transportation of radioactive material. 
The amendments would require all 
shipments of radioactive materials made 
by NRC licensees, other than shipments 
subject to the regulations of the U.S. · 
Postal Service, to be made in 
accordance with the regulations of the 
U.S. Department of Transportation. The 
regulations are being amended to allow 
the NRC to inspect the activities of its 
licensees involved with shipment of 
radioactive materials. 
EFFECTIVE DATE: December 3, 1979. 

FOR FURTHER INFORMATION CONTACT: 
Ralph J. Jones, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555 
[(301)--443-5949]. 

SUPPLEMENTARY INFORMATION: An 
increased number of shipments are 
being made each year of low specific 
activity materials and of type A 
quantities of radioactive materials. This 
trend is expected to continue in the 
future. Recently, there has also been a 
growing number of incidents involving 
the shipment of these materials. The 
basic cause of many transportation 
incidents can be attributed to the use of 
defective shipping containers or to 
improper loading and preparation of 
packages for shipment. After consulting 
with the U.S. Department of 
Transportation, the U.S. Nuclear 
Regulatory Commission has determined 
that there is a need to further assure that 
these shipments are being conducted in 
accordance with Federal regulations. 
Therefore, the NRC is amending 10 CFR 
Part 71 to require that all shipments of 
licensed material, except those 
shipments subject to the regulations of 
the U.S. Postal Service, be made in 
accordance with the regulations of the 
U.S. Department of Transportation. This 
change to the regulations which will not 
alter any substantive requirements will 
permit the NRC to inspect the activities 
of its licensees in this area and to take 
enforcement actions if warranted. · 

The Nuclear Regulatory Commission 
has overlapping authority with the 
Department of Transportation to 
regulate the transportation of 
radioactive materials. Because of the 
numerous transportation incidents that 
have occurred involving low specific 
activity and type A quantities of 
radioactive materials, a need exists for 
additional inspection and enforcement 
efforts to more fully assure that these 
shipments are made in accordance with 
Federal regulations. Augmenting the 
inspection and enforcement efforts of 
the Department of Transportation with 
those of the Nuclear Regulatory 
Commission will further assure that 
applicable Federal regulations are 
observed with respect to packaging and 
shipment of low specific activity and 
type A quantities of radioactive 
materials. In view ofthe foregoing and 
of the importance from the standpoint of 
the public health and safety of assuring 
that NRC licensees are in compliance 
with Federal regulations applicable to 
the packaging and shipment of 
radioactive material, the Commission 
has found that there is immediate need 
to increase the level of its inspection 
and enforcement activities in this area, 
that this change relates primarily to 
matters of Commission practice and 
procedures, and therefore, good cause 
exists for omitting notice of proposed 
rulemaking and public procedure 
thereon as contrary to the public 
interest. The amendments will become 

effective December 3; 1979. 
Pursuant to the Atomic Energy Act of 

1954, as amended, the Energy 
Reorganization· Act of 1974, as amended, 
and Sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendment to Title 10, Chapter I, Code 
of Federal Regulations, Part 71, is 
published as a document subject to 
codification. 

45 FR 20462 
Published 3/28/80 
Effective 3/28/80 

10 CFR Part 71 

Packaging of Radioactive Material for 
Transport and Transportation of 
Radioactive Material Under Certain 
Conditions; Correction of U.S. Posta' 
Service Regulation Reference 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Effective rule. 

SUMMARY: The U.S. _Nuclear Regulatory. 
Commission is correcting its regulatory 
references to U.S. Postal Service 
regulations governing the transportation 
of radioactive material by the U.S. 
Postal Service. 
EFFECTIVE DATE: March 28, 1980. 

FOR .FURTHER INFORMATION CONTA.CT: 

Ralph J. Jones, Office of Standards 
Development, U.S. Nuclear Regulatory.· 
Commission, Washington, D.C. 20555, 
(301) 443-5946. 
SUPPLEMENTARY INFORMATION: In a 
Federal Register Notice dated November 
2, 1979 (44 FR 63083), reference was . 
made to the regulations of the U.s.· 
Postal Service in 39 CFR Parts 14 and.l5: 
Parts 14 and 15, however, have been, ·. 
deleted from Title 39. This reference 
was a portion of Sections 71.5, 
"Transportation of licensed materiaL" 
and 71.7, "Exemption for certain 
quantities," of 10 CFR Part 71, . . 
"Packaging of Radioactive Material for 
Transport and Transportation of 
Radioactive Material Under Certain. 
Conditions." · · 

Section 111.1 of 39 CFR Part 111: 
"General Information on Postal 
Service," provides as follows: 

§ 111.1 Postal Service Manual; 
incorporation by reference of general. 
information an postal services. 

Section 552(a) of title 5, United States 
Code, relating to the public information 
requirements of the Administrative Procedure 
Act, provides in pertinent part that · 
"• • • inatter reasonably available to the' 
class of persons affected thereby is deemed 
published in the Federal Register when 
incorporated by reference therein with the 
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approval of the Director of the Federal 
Register." In conformity with that provision, 
and with 39 U.S.C. section 410(bl(1), and as 
provided in this part, the United States Postal 
Service hereby incorpo'rates by reference in 
this part, Chapter I of its Postal Service 
Manual, a looseleaf publication published 
and maintained by the U.S. Postal Service, 
Washington, D.C. 20260. 

The "Postal Service Manual" is 
commonly referred to as the "Domestic 
Mail Manual." The availability of this 
manual is set forth in 39 CFR 111.2 
which provides: 

§ 111.2 Availability of Chapter I of the 
Postal Service Manual. 

(a) Copies of Chapter I of the Postal Service 
Manual are available for reference and 
inspection upon request at the National 
Headquarters and regional offices of the U.S. 
Postal Service and at all United States Post 
Offices and classified stations and branches 
during normal business hours. Regional 
offices are located in New York, Philadelphia, 
Memphis, Chicago, and San Francisco. 

(b) A copy of Chapter I of the Postal 
Service Manual, together with each 
amendment of it, is on file with the Director, 
Office of the Federal Register, National 
Archives and Records Service, General 
Services Administration, at 1100 L Street, 
NW., Room 8401, Washington, D.C. 20408. 

(c) Copies of the entire Postal Service 
Manual may be purchased from the 
Superintendent of Documents, Washington, 
D.C. 20402 for $33.00. This price includes 
entitlement to receive, for an indefinite 
period, changes in the Postal Service Manual 
which may be published from time to time. A 
companion publication entitled Instructions 
for Mailers excerpts all portions of Chapter I 
which are directed to the mailing public. This 
publication is sold to the public on a 
subscription basis for $5.00 by the 
Superintendent of Documents. 

Section 124.3, "Radioactive Material," 
contained within Part 124, "Nonmailable 
Matter-Articles and Substances; 
Special Mailing Rules," of the Domestic 
Mail Manual, incorporates by reference 
United States Postal Service Publication 
6, a ten page pamphlet entitled 
"Radioactive Materials." The provisions 
of this document track the U.S. 
Department of Transportation (DOT) 
regulations governing the transportation 
of limited quantities ·of radioactive 
materials and are periodically revised to 
be consistent with the DOT regulations 
on this subject. Copies of Publication 6 
are available from the U.S. Postal 
Service, Eastern Area Supply Center, 
Somerville, New Jersey 08877. 

Accordingly, § § 71.5 and 71.7 of 10 
CFR Part 71 are being amended to revise 
their reference to the regulations of the 
U.S. Postal Service to read "Postal 
Service Manual (also known as 
Domestic Mail Manual), section 124.3, 
incorporated by reference, 39 CFR 111.1 
(1974)." Inasmuch as these amendments 
are of a minor, corrective nature, good 
cause exists for omitting notice of 

proposed rulemaking, and public 
procedure thereon, as unnecessary, and 
for making the amendments effective on 
March 28, 1980. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following 
amendments of Title 10, Chapter 1, Code 
of Federal Regulations, Part 71, are 
published as a document subject to 
codification. 

47 FR 596 
Published 1 /6/82 
Effective 7 /6/82 

10 CFR Part 71 

Advance Notification to States of 
TranaportaUon of Certain Types of 
Nucfear Wnte 
AGENCY: NIIClear Regulatory 
Commission. 
ACTION: Final rule. 

IUMMARY: The Commission Is amending 
its regulations to implement & federal 
1tatute which requires the NRC to 
promulgate regulations providing ror 
timely ootitlcation to the sovemor of 
any state prior to transport of certain 
types of nuclear wute, inchul.lng ,peat 
fuel, to, through. or acroas the boundary 
of that state. This notification provides 
the governor advance information, not 
otherwise available ·to the governor. 
related to nuclear waste transportation 
In hia state. Shipment of 1pent fuel Is 
covered under a 1epuatie amewbeat to 
the Commlalrion's repletiom an tile 
physical protection of Jl1anta IIDd 
material, linc:e infonnatian regarding 
these·lhipment1 containe sensitive 
1afeguards data wbJc:h 1111191 be 
protected. 
IFFECTIVE DATI: July 8, 1982. 
FOIi PUIITHEII INFORMATION CONTACT: 
John P. Roberts, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commisslon. 
Washingtop, D.C. 20555 (Telephone: 
301-427-4ZOSJ. 
8UPPLIMENTARY INFOIIIIATION: 

Background 

Section 301[a) of Pub. L ~295 
requires the Nuclear Reptory 
Commillfon to 
PramuJaate nplatfom providing for timely · 
notificetiaD to the Govemar al auy State 
prior to the trauport or nuclear waste, 
including ,pent nuclear fueL to, lhroush. or 
acron the boundarln of mcb State. Such 
notification requfmnent 1hall not apply to 
nuclear wa,re In aucb quantlUea and or auch 
type a the Commfaeloa apedficaDy 
deteaalne, do not JION • potentially 

I 
,-·· 

elgnlficant hazard to the bealtb IUld aafety or 
the public. 

On December 9, 1980, the NRC 
published a Federal Register notice (45 
FR 81058) lnvitins public comments cm a 
proposed rule providing for adnnce 
notification to governors of states of the 
transportation of nuclear waste. The 90-
day comment period expired March 9. 
1981. Copies of the proposed rule with a 
request for comments were also sent to 
state govemora. The final rule is 
essentially the same as the proposed 
rule except that its scope bas been 
restricted to cover only large quantity 
(defined in f 7U(f) as exceeding Type B 
radioactivity limits) shipments of 
radioactive waste and spent fuel not 
covered under advance notification 
provisions of 10 CFR Part 73. 

The Rule 
The Commission ·and the Department 

of Tnmsportatioo (DOT) have 
established packaging standards for 
packages for various quantities of 
radioactive material to provide for 
adequate safety of the public. There are 
two basic categories of packages, Type 
A and Type B. Type A packages must be 
designed to withstand the nson of 
normal transport but are not designed to 
withstand tran,pcrt accidents.· 
Therefore, the quantities and types of 
radioactive material which may be 
transported in Type A packages sre 
limited so that, if material release occurs 
in an accident, no aignificant hazard to 
public health and 11afety would result. 
Type B packages, which contain larger 
quantities of radioactive material, are 
designed lo withstand both the normal 
conditions of transport and 1pecifi !d 
accident conditions. While limits are set 
for Type B quantities of radioactive 
materials, there are no quantity limits 
for radioactive material per se in TJPe B 
containers. Accordingly, quantities 
larger than Type B. designated large 
quantities, may also be transported In 
Type B containers. However, resuJatory 
requirements, which set limits on such 
factors as weight, volume, decay heat 
generation, and criticality control, place 
practical restrictions on the contents of 
Type B containers. 

The NRC bas recently affirmed the 
adequacy with respect to safety of 
existing 10 CFR Part 71 in its 
Withdrawal of Advance Notice of 
Rulemaking, "Radioactive Material 
Packaging and Transportation by Air," 
(46 FR 21619, April 13, 1981). In reaching 
this conclusion, it cited NUREG--0170. 
the Final Environmental Statement on 
the Transportation of Radioactive 
Material by Air and Other Modes, 

. which, after considering the t)'pes and 
quantities of materials shipped in Type 
A and Type B and large quantity 
packaging, states that the potential risk 
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of transportation i1111mall. 
Radioactive material shipments, 

Including spent fuel shipments, were 
considered In NUREG-01.70 and are 
subject to the NRC regulations In 10 Q'R. 
Part 71 which the Commission found to 
be adequate with respect to · 
transportation safety. However, the 
Congre1111 In Section 301(a) ofeub. L 98-
295 has specifically required · 
prenotificatlon for spent fuel ahipmenta. 
Thus, while Congre1111 leaves to the 
Commission's judgment, on the basis of 
potential significant hazard to public 
health and safety, which types of 
nuclear waste may be excluded froni 
prenotificatlon, It has also made ft clear 
that at least one type of material, spent 
fuel, is not to be excluded. Shipments of 
spent fuel are almost all large quantity 
(defined In I 71,41(f) as exceeding Typa 
B radioactivity limits) shipments. · 
Almost all spent fuehhipments will 
contain In excess of 100 grams mass of 
spent fuel and will be covered under the 
amendment to 10 CFR Part 73. 

At the present time, all large quantity 
shipments of radioactive waste, 
excluding spent fuel, are of low level 
waste. In the future, should reprocessing 
of power reactor spent fuel res11JJ1e, . · 
shipments of solidified high level waste 
would be expected to occur. Such 
Rllipmente would be expected to be In 
large quantities, and the characteristics 
of such high level waste would be 
similar, In terms of radioactivity and 
heat load, to 11pent fuel. 

After reviewing the data on 
radioactive waste shipments which is 
currently available, the Commission has 
determined that its conclusion on the 
adequacy of existing 10 CFR Part 7'1. 
with respect to the aafety of ndioactive 
material transportation ahould be 
reaffll'IDed. It alao has determined that, 
in accordance with the intent of 
Congress In Section 301 of Pub. L 98-
295, for 11hipmente of radioactive waste 
which Include large quantities of 
radioactive waste and spent fuel 
required to be shipped In Type B 
packaging, prenotification shall be 
required. Shipments of all other types of 
radioactive materials do not pose a 
potentially significant hazard to the 
public health. safety, and such types of 
materials are excluded from shipment 
prenotification requirements. 

The NRC also recognizes that, while 
the term "large quantity" may be 
eliminated as a result of proposed 
rulemaldng to revise regulations for the 
transportation of radioactive material to 
make them compatible with those of the 
International Atomic Energy Agency 
("Packaging of Radioactive Material for 
Transportation and Transportation of 
Radioactive Material Under Certain · 
Conditions, Compatibility with IAEA 
Regulations," 44 FR 48234, at 48236, 

August 17, 1979), this revision will 
address types and quantities of 
radioactive materials presently covered 
under these regulation11110 that no 

;purpose would be served at this time In 
attempting In this rulemaldng to 
separately redefine the term "large 
quantity" for advance notification. 
. In accordance with the Intent of 
CongreB11 and consistent with the 
Commission~• determination that 
shipmente of radioacUve waste do not 
pose a potentially significant hazard to 
the health and safety of the public, the 
Commission 111 am!!nding Its regulations 
In 10 CFR Part 7'1 to require NRC 
licensees to notify state governors In 
advance of all large quantity 11hipmente 
of radioactive waste and of spent fuel 
not covered under the amendment to 10 
CFR Part 73 (generally 100 grams ma1111 
or less) required to be shipped In Type B 
packaging. 

Advance notification requirements for 
spent fuel shipments In excess of 100 
grams maee are being addreeeed by the 
Commieelon In a separate ruleinaking 
action in 10 CFR Part 73 for safeguards 
purposes. A companion notice covering 
this action le published elsewhere In this 
Issue of the Federal Register. Shipments 
of large quantities (defined In I 7'1,4(f) as 
exceeding Type B radioactivity limits) of 
radioactive waste, Including spent fuel 
not subject to 10 CFR Part 73 
(approximately 100 grams mass or leee) 
are covered In thi11 amendment to 10 
CFRPart71. 

The amendment to 10 CFR Part 7'1 will 
require licen11ee11 to aupply the following 
information: the name, addres1, and 
telephone number of the shipper, carrier 
and receiver of the ahipment, 11 
description of the material te be 
transported, point of origin, estimated 
period of departure, estimated periods of 
arrival at state boundaries, the 
destination of the 11hipment, the 
estimated period of arrival, and a point 
of contact for current ahipment 
information. This Information would be 
provided by mail postmarked at least 
seven days or delivered by ineeeenger at 
least four days in advance of the 
estimated period of departure, to the 
offices of the governors of affected 
states or their deslgnees. A new 
Information requirement contained in a 
recent DOT rulemaking ("Radioactive 
Material: Routing and Driver Training 

. Requiremente," 46 FR 5298, January 19, 
1981) may leeeen the Impact of this 
amendment since shippers are on notice 
that they may need to develop 
procedures for reporting to DOT and can 
arrange to extend this effort to Include 
NRC. The DOT Final Rule "Radioactive 
Materials: Routing and Driver Training 
Requirements," would require that route 
plans for large quantity shipments be 
aubmltted to the DOT Materials 

Transportation Bureau (49 CFR 173.22(c) 
46 FR 5298 at 5316, January 19, 1981). 

This final rule, unlike the DOT Final 
Rule (48 FR 5298), affects only NRC 
licensee11, resulting, at the outset, in a 
situation where govemon will not 
receive notification concerning a 
fraction of the total number of 
shipments, alnce some shipments of 
interest will be made by Agreement 
State licensees. This situation was 
anticipated, as noted In the additional 
views of several representatives . 
(opposed to the requirement of section 
301) appearing at page 37 of H. Rept. 96-
194, Part Z Uune 29, 1979): · 

Further, the NRC currently lice111e1 
poa11e111lon of radioacUve meterlal11 In only 25 
(now ZC) 1tat1111. Under agreements between 
the NRC and the remaining 11tate11, tho,e 
1tatea would alto have to Implement 
regulaUon11 under thi11 amendment. 

The Comments 

NRC rec!:!ived 62 letters containing 
more than 300 comments on the 
proposed rule. Comments were received 
from these entities as follows: 

Slata ~ Of - lgllllCIN ...... ____ .. 

Individuals from public -··-·········-·---
Nuc:INlr lnduatry •..•• ,--·····-··-···--..................... -
Fednl agenciN ... --.·--·····-···---
Clly IMl'Ot-·---·-----·-

Camrnen, 
Iara 

11 
· UI 

11 
a 
1 

Total ·····--·- 12 
The comments covered three general 

categories: (1) the scope of d:m rul~ (2} 
its impacts and (3) adminiatrati.ve 
considerations .. 

1. Scopeo/theBule. &.ConlentB., 
packagessubjecttopreDatificatiaa 
requirement. Comments received ranged 
from favorii:lg Inclusion of almast all 
radioactive waatea far panotificathm to 
not promulgating any amendment at alL . 

Initially, the NRC contemplated that 
all waste required to be shipped. in Typ• 
B packaging should be Included. Type B 
pacbgins designs are required to be 
accident resilltant becaUH,·Type B 
quantities of radioactive wastes ua 
potentially a more significant hazard to 
the public health and safety if they are 
not adequately contained. However. 
NRC regulatory requlrement11 foi Type B 
packaging have been found to be 
adequate. As has been noted herein, the 
NRC has recently affinned the adequacy 
with respect to safety of Type B 
packaging in a withdrawal of Advance 
Notice of Rulemaking, "Radloacti'n 
Material: Packaging and Transportation. 
by Air"' (46 FR 21619, April 13.1981}. la 
reaching this conclusion. It cited 
NUREG--0170. the Final Environmental 
Statement an the Transportatlan of 
Radioactive Material by Air and Other 
Modes, which. after considering the 
typea and quantities of materials 
shipped t,i Type A and Type B and large 
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quantity packaging states that the 
potential risk of transportation 111 amaU. 
l.Jpon further consideration and review 
of the currently available data on 
radioactive waste shipments, the 
Commission.has determined thal 
shipments of radioactive waste do not 
pose a potentially significan.t hoard to 
the health and safety of the pubUc. 
However,Congresshasspecifically 
required preriotification of shipments of 
11pent fueL which are almost alway• 
large quantity shipments, for 
prenotification. Accordingly, th1t 
Commission ls amending the regulations 
in 10 CFR Part 71 to require NRC 
Jrcensees to notify state governors or 
their designeea in advance of all large 
quantity shipments of radioactiYe waste 
and of spent fuel not covered under the 
amendment to 10 CFR Part 73 required 
to be in Type B packaging. In the 
opinion of the Commission. this . 
amendment is consistent with the intent 
of Congress which specifically lncl~ed 
spent fuel, almost always shipped in 
large quantities, in the prenotification 
provisions of section 301(a) of Pub. L 
96-Z95, but also authorized the · 
Commission to determine which types of 
radioactive waste may be excluded from 
prenotification requiremente. 
,. Tle NRC a1sci belmvestbt. lbe 
vaeying com:ema of the states cm best 
be addressed hy limiting NBC . 
prenotification requirementa to Imp 
quantity shipments of radioactive wa11-
including spent faeli. In itll recent June a.. 
1981 meeting; the State Planning Council 
on Radioadive Waste Management 
endorsed prenotificallon of high-level or 
large quantity shipments of radloacttv• 
materlal1, including spenlfue.._ 

Finally, after consideration or 
comment~ the NRC belieV11s that 
inc:lasfoa of all shipment. of. Type a 
packaged waste is likely to c:aase 11ft, 

unwieldy paper management problem 
and reduce the utility of the notificatfon, 
system. For this reason the NRC: 
determines that limiting advance 
noHfication to large quantity shipments 
will sfgnificantly reduce an undue 
administrative burden or noHficatlon Oft 
1tates and shippers. The number of 
shipments expected under this more 
restricted rule is a few hundred annually 
and will more likely be leBB than one 
percent of the 24,000 Type B shipmenfa 
per year previously estimated fn thtr 
proposed rule. 

b. Emergency preparedness concerns. 
These lsaues are already being 
addressed outside this ruJemaking 
action and therefore do not require 
further discussion at this time. As the 
Commission noted' on April 13, 1981 in 
its Withdrawal of Advance Notice of 
Rulemaking (48 FR 21819}. 

In anotaeraeparate action. the NRC. ID 
cooperation with the Federal Emergency. 

Management Agency and other federal 
qencles II currently developing guldanca 
material to be used by state.agencies ID 
.developing emergency response plam for 
transportation acciden1' ln.volvhqr 
radloectmt material 

c. State and local authority. Since the 
advance notification rule is solely 
informational and does not in any way 
preempt existing state or local authority 
with respect ta regulation of 
transportation of radioactive ~aterlals, 
the coucerna raised on the impact of th& 
:'Ule on state and local authority~ 
particularly on the issue of preemption,. 
are not germane. With respect to 
concern• over the failure to include 
Agreement State licensees under· 
prenotification requirements, Congress 
did not choose to amend the Atomie 
Energy Act of 1954, as amended, to 
subject Agreement State licensees to 
this requirement. However, NRC plana 
to work with Agreement States to make. 
regulatiom equivalent to this rule a 
matter of compatibility~ 

2. Impact Concern was expressed 
over the potential impacta that the 
proposed amendment could lnwe an. the: 
public health. and' on the safety cm 
radioactive materials shipping. Sach 
comment nried considerably because 
of widely differing tiews of. commenter& ... 
as to the present dangera. lio th• public of 
radioactive waste shipping and whether 
a greater degree of regulation woalcl 
enhance or diminish publ!c: safetyr 
Concem was also expressed ovev 
potential problems for shipping accruing 
fram the implementation of the proposed 
amendment. Potential' problell11' raised 
included additional radiation exposure 
to thepublie:,·tmpedlng efficient 
shipping, the financial and 
administrative burden of reportlhg on 
shippers, carriers, state agencies, and 
safeguards. In general, these comments 
indicated concern that the impact of the 
amendment was negative. However; 
with respect to safeguards, inclusion of 
all Type B shipments under proposed 
I 73.37(1} was also advocated. A third 
area of concern was that NRC 
regulations be coordinated with the 
Department of Transportation. Thia 
concern was generally directed toward 
the prospect of alleviating the 
administrative burden resulting from 
federal regulations on shipping. 

The NRC has already addressed the 
fBBUa 0£ shipment safety in determining 
what types of wastes should be 
excluded from prenotification. In 
accordance with the provisiona of 
secllon 301(a) of Pub. L 96-295 only 
shipments of large quantities of 
radioactive waste, including spent fueL 
required to be shipped in Type B 
packaging are subject to the. 
prenotification requirement. Under 
existing transportation regulations, such 

shipments are placarded and . 
information on them ls not restricted 
from the public. Moreover, this 
regulation does not preempt existjng 
state and local authority over 
transportation. The NRC has therefore 
concluded that requiring prenotification 
for large quantity shipments of spent 
fuel and radioactive waste will have 
negligible negative impacts on public· 
health and safety and efficient shipping. 

The Commission also believes that the 
exclusion from the prenotification 
requirement of all radioactive waste 
shipments except large quantities. 
required to be shipped in Type B 
packaging. including spent fuel not 
covered under the amendment on 
advance notification to 10 CFR Part 73, 
will significantly reduce the financial 
and administrative burden on states, 
carriers, and shippers of such 
notification. Based on estimates 
contained in NUREG-0170, the Final 
Environmental Statement on the 
Transportation of Radioactive Material 
by Air and Other Modes, in 1985 
shipments of Type B wastes are 
expeo=ted to number 24,000 while large 
quantity shipments are only expected to 
number, at most, a few hundred 
annually and more probably less than 
one percent of the 24;000 Type B waste 
shipments. · 

With respect to coordination with the 
Department of Transportation, DOT 
announced in the preamble to its final 
rule on "Radioactive Materials: Routing 
and Driver Training Requirements" (46 
FR 5298, January 19, 1981) that. 

In order to prevent a possibly severe 
Inconsistency between NRC and DOT 
transportation requirements, the DOT will 
have lo wail al least until final rules ant 
Issued for NRC licensees before undertaldJl8 
a rulemaking proceeding to consider 1peclfic 
prenoliflcalion requirements for other types 
of large quantity shipments. 

3. Administrative Considerations. A 
number of changes which were 
suggested or raised for consideration in 
comments may be categorized as 
administrative in nature. These 
included: inclusion of route information, 
use of generic reporting, creation of a 
federal clearing-house for notification, 
designation of a state agency addressee 
for notification receipt other than the · 
office of the governor, restrictions on 
notification information to be supplied, 
clearer definition of carrier and licensee 
responsibilities, requesting state 
acknowledgement of notification before 
a shipment could enter a state, 
additional documentation requirements 
related to notification, and changes in 
the period required prior to shipment. 

With one exception, notification to a 
governor's designee, which will serve to 
facilitate state response, these 
comments have not been adopted in this 
rule. Three of these comments, inclusion 
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of route Information, use of generic 
reporting, and·the creation of a federal 

· clearinghouse for reporting Information 
were substantially resolved In the recent 
DOT rulemaking on "Radioactive 
Materials: Routing and Driver Training 
Requirements" (46 FR 5298, January 19, 
1981), the preamble to this fmal DOT · 
~l~.s~ates_ In part, · . · · . , 

·... .. Also a provision 111 added to I 173.ZZ(c) to 
: require shippers of a large quantity package 
of radloactlJ!e material.a to file a copy of the 
route plan prepared for that 1hlpment within 
90 days following the shipment with DOT. · 

. The Department Intends to coi111olidate the 
' Information contained in the route plan.II and 
· 11upply.lt.to Interested parties. 

This effort by DOT to obtaln·post- ,· 
shipment Information Is likely to provide 
greater a,ccuracy In such reporting, and 

' '' any NRC efforts would be larsely 
duplicative. . . . · 

-The Commission believes t~nt 
proposals on restricting infonnatlon to 
be supplied In reporting would be · 
confusing and burdensome. Provision 
for some state govemors to decline to 
receive prenotificatlon would tlso be a 
burden to licensees. Govemora are not 
req~d to take any action on 
prenotificatlons received and are free to 
dispose of them since they will not 
contain protected information that Part 

. 1.3 prenotlficatlons will. Provision-for 
receipt of partial information, which 

· .was also suggested, ~ould result In 
Increased paperwork since, for a eiligle 
shipment, different amounts of. . 
information would be required for 
different states and militate against use 

. of a standard reporting form. As already 
noted, swnmary information is expected 
to be available froll) DOT as a result of 
·us highway routing rule. hi addition, 

. NRC staff plans to forward to DOT 
'. advance notifications received for 
' . DOT'II data base; Another reilttjctlon 

'. · suggested, requiring a state to reapply 
. · ·periodically for continued receipt of 

~otlfic11tion, does not comport with 
.. c::ongre11sional Intent In section 301 of 

change has been made In the period of 
time within which advance notificfition 
.of a shipment must be given. A shorter 
:period would tend to reduce the 
;effectiveness of notification by mall and 
a longer period does not seem 
necessary. Basing the period on arrival 
at Individual state boundaries rather 
than shipment departure would result In 
multiple and differing notifications for a 
single shipment which would require 
additional effort and possibly conbibute 

· · to confusion in reporting. 

Enri,Gnmental ~pact Statement .·. 
· In accordance with 10 CFR 51.5(d)(3), 
an environmental Impact statement, · 
negative declarati!,Jn. or environmental 
Impact appraisal need not be prepared 
In connection with this rulemaking 
action because the amendments are 
nonsubstantive and insignificant from 
th_e standpoint of environmental Impact. 
Paperwork Statement 

The Nuclear Regulatory Commission 
has submitted this rule to the Office of 
Management and Budget for such 
review 811 may be appropriate under the 
Paperwork Reduction Act, Pub. L. 96-
611. The SF-83, "Request for Clearance," 
Supporting Statement, and other related 
documentation submitted to 0MB have 
been placed In the NRC Public 
Document Room at 1717 H Street NW., 
Washington. DC 20555 'ror Inspection 
and copying for a fee. · · 

After careful consideration of the 
comments on the proposed rule, the 

··Commission, for the reasons set out in 
the preamble and pursuant to·the 
Atomic Energy Act of 1954, 811 amended, 
the Energy.Reorganization Act of 1974, 
as amended. Section 301 of Pub. L. 96-
295 (94 Stat. 789-790), and Sections 552 
and 553 of Title 5 of the United States 
Code, has adopted the following 
amendments to 10 CFR Part 11 which 
are published 888 document subject to 
codification. . 

Pub. L. 96-295. . . . . 
The text of f 71,Sa makes it clear that . . 

responsibility for advance notification of~ . · . 
a shipment of nqclear waste, as defined 47 FR 34970 · 
in f·1U(r), rests with the licensee, i.e., · Published 8/12/82 
· the shipper; not the carrier. Requiring Effective . 8/12/82 
shippers to await state · 
acknowledgement of notifications would 
likely impede Interstate shipping and 
·could burden interstate commerce·by 
effectively excluding shipments .from 
11tate11 which did not choose to establish 
means of promptly acknowledging such 
notifications~ With regard to suggestions 
that would require additional 

· documentation from licensees, such as, 
:; ·. for "1Xample·, requiring"licensees to 

document tel~phcned notification 
.changes by letter, ihe NRC concludes 
that the additional burden on Industry 
and states is not vlorth such effort. No 

10 CFR .Part 71 

General Ucense for Shipment In 
Packages Approved tor Use by 
Another, Person 

'AGENCY: Nuclear Regulatory 
Commission. . · 
ACTION: Final rule. 

·. · SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 

··concerning the transportation of 
radioactive material. Specifically, it is 

changing the recordkeeping 
requirements of the general license 
authorizing an NRC licensee-to use·a 
package that the Commission has . 
previously evaluated and specifically 
authorized another licensee to use. 
Previously,. as a condition of the general 
license, the general licensee was 
required to possess copies of all 
documents referred to in the 
Commission's specific authorization., . 
This amendment will require the gene~l 
licensee to possess only those drawings 
and other docum_ents relating to the use 
and maintenance of the packaging and 
to the actions to be taken prior to 
shipment · 
EFFECTIVE DATE: August 12, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Donovan A. Smith, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 

.D.C. 20555, Telephone (301) 443-5825. 
SUPPLEMENTARY INFORMATION: On May 
18, 1982, the Nuclear Regulatory . 
Commission.published in the Federal 
Register (47 FR 21269) a notice of 
proposed amendment to 10 CFR Part 71 
to modify the recordkeeping 
requirements of the general license in 
§ 71.12 for shipment in packages · 
specifically approved by the . 
Commission or by a foreign national 
cqmpetent authority. The amendment to 
§ 71.12 pertains only to the documents 
which users of the general license must 
possess. · 

Background 

. In 1970 the U.S. Atomic Energy 
Commission (AEC) a.mended its 
transportation regulations to provide a 
general license for persons shipping 
licensed material in packages which the 
Commission had previously evaluated, 
found to meet the standards of Part 71, 
and specifically authoriz~d another 
licensee to use. · · 

The general license procedure 
adopted in 1970 provided authority for 
any AEC licensee to use any package 
which had been specifically licensed by . 
the AEC if the general licensee (1) had a· 
copy of the specific licensee and related 
documents authorizing use of the type of 
package, (2) complied with the terms 
and. conditions of the specific license, 
and (3) notified the AEC of the specific 
licensee's name and license number and 
the model number of the packaging. 

The general license published by AEC 
(:now in § 71.12 of the NRC regulations) 
has been effective in reducing 
paperwork; however, one of its 
requirements has caused questions 
about the documents which the general 
licensee must possess. As a condition of 
the general license, the general licensee 
has been required to have a copy of 
"* • • all documents referred to in the 
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license, certificate, or other approval ..... 
By letter dated March 10, 1980, the 

Foster Wheeler Energy Corporation filed 
a petition for rulemaking (Docket No. 
PRM 71-8) requesting that the 
Commi111ion exempt persona licensed 
under 10 CFR Part 34 for industrial 
radiography from the requirement for 
the general licensee to have a copy of all 
the documents referred to in the specific 
approval. 

Upon consideration of the information 
that would contribute to safe shipment, 
the Commission proposed amendment of 
the general license so that the general 
licensee would not be required to have 
"all" referenced documents, but would 
be required to have those drawings and 
other documents which relate to the use 
and maintenance of the packaging and 
to the actions to be taken prior to 
shipment. 

The proposed amendment provided a 
period of 30 days for public comment. 
Eleven comments were received. The 
comments are general in nature and 
support the proposed amendment. 

The Regulation 

The final rule is the same as the 
proposed amendment. It modifies the 
requirement of i 71.12(b)(l)(i) that the 
general licensee have all documents 
referred to in the Commission's specific 
approval of the package. As modified, 
the regulation requires that the general 
licensee have those drawings and other 
documents relating to use and 
maintenance of the packaging and to the 
actions to be taken prior to shipment. 

The final rule also amends 
I 71.12(c)(l) to clarify that the 
requirement for users of foreign
approved packages to possess 
documents relating to use and 
maintenance and preparation of the 
packages for use, includes an obligation 
to S?OSSess pertinent drawings. 

Paperwork Reduction Act Statement 

The Office of Management and Budget 
will be notified of the reduction of a 
recordkeeping requirement contained in 
Part 71. 

Regulatory Flexibility Certification 
Since this amendment reduces a 

present recordkeeplng requirement. the 
CommiHion, in accordance with sec. 
605(b) of the Regulatory Flexibility Act 
of 1980, 5 U.S.C. 605(b), hereby certifies 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities. Persons using 
the general license In I 71.12 will be 
required to possess fewer documents 
and thus should incur a reduction of 
approximately 50 percent In paperwork 
and recordkeeping costs. 

U.t of Subjects in 10 CFR Part 71 

Hazardoua materials-transportation. 
Nuclear materials, Packaging and 
containers, Penalty, Reporting 
requirements. 

Since the following amendment 
relieves rather than imposes restrictions 
under i:egulations currently in.effect, it 
will become effective August 12. 1982, 
pursuant to 5 U.S.C. 553(d). 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following 
amendment of Title 10, Chapter I, Code 
of Federal Regulations, Part 71, 11 
published as a document subject to 
codification. 

~48 FR 35600 

Published 8/5/83 

Effactive 9/6/83 

Correction 8/24/83 

10 CFR Part 71 

Rule To Achieve Compatiblllty With 
the Transport Regulations of the 
International Atomic Energy Agency 
llAEA) 

AOl!NCY: Nuclear Regulatory 
Commiuion. 

ACTION: F'mal rule. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is revising ita 
regulations for the transportation of 
radioactive material to make them 
compatible with those of the 
International Atomic Energy Agency 
(IAEA) and thua with those of most 
major nuclear nations of the world. 
Although 1everal substantive changes 
are made to provide a more uniform · 
degree of safety for various type, of 
shipments, the Commission·, basic. 
1tandard1 for radioactive material 
packaging remain unchanged. Some 
deletions from the proposed rule have 
been made to account for changea 
expected in the 1984 revi1ion of the 
IAEA regulations [begun 1ince the NRC 
proposed rule wa1 iuued) which will 
bring those regulations closer to thoae of 
the United States. These regulations 
apply to all NRC specific licensees who 
place byproduct, source, or special 
nuclear material into transportation. The 
special restriction on the air transport of 
plutonium has been included in this 
revision in it1 final form. 

EFFECTlVI DATE September 6, 1983. The 
information collection requirements are 
suspended until the Office of Management and 
Budget (0MB) has completed its review of the 
information collection requirements. In order 

to minimize negative impacts through the 
period before this rule becomes effective, 
during which there are some inconsistencies 
between the presently effective regulations 
of NRC and the Department of Transportation 
(DOT), the NRC has adopted a policy of 
flexibility. In practical terms, in those · 
situations where compliance with a new DOT 
requirement would be in conflict wi.th a 
current 10 CFR Part 71 requirement, NRC 
would in most cases accept compliance with 
the new DOT requirement. NRC would reserve 
judgement, however, to take enfo1cement 
action in an appro·priate case. · · 
ADDIIIESSl!S: Single coplea oi the value/ 
impilct analysis for this rule change may 
be obtained on request from the contact 
i<!cntified below. Copies of the value/ 
Impact analysis end of the . . 
Commi11ion'1 anely1i1 of public , . 
comment, may be examined and copied 
for a fee In the Commission·, Public 
Document" Room al 1717 H Street NW., 
Washington, DC. 
FOIi FURTHER INFORMATION CONTACT: 
D0n11ld R. Hopkin,. Office of Nuclear 
Regulalory Research,. U.S. Nuclear 
Regulatory Commission, Washington. 
DC 2!>555, Telephone 301-443-7825. 
SUr>PLEMENT AIIY INFOIIIIATION: 

Background 
On August 17, 1979, the Nuclear · 

Rcguliltory Commission publi,hed in the 
Federal ReaJ1ter (44 FR 48234) a · 
proposed revi1ion of 10 CFR Part 71 of 
Its regulation, pertaining to the 
trHnsportation of radioactive materiaL 
lntereated persons were Invited to 
1uhmil written comment, and 
suggestion, on the propo111l and/or the 
supporting value/impact analy1l1 by 
October 16, 1979. The public comment 
period was 1ubsequently extended to 
December 17, 1979. Based on the public 
comments and other considerations, the 
Commission baa adopted the propo,ed 
revision, with modification, as aet forth 
below. The regulation, apply to all NRC 
licen11ee1 who place byproduct, aource, 
or special nuclear material into 
transportation. 
. The revision, es propoaed, in 
combination with • correspondins 
amendment of Title 49 of the Code of 
Federal Regulation, by the Department 
of Tranaportalion [DOT), would brins 
the U.S. regulation, into accord with 
rele,·ant portion, of the International 
Atomic Energy Agency (lAEA} de1ign 
and performance requirement~ to the 
extent considered feaaible, thereby 
making U.S. regulations compatible with 
the domestic regulation,.or mo,, or the 
international community. 

One important change proposed waa a 
change in the system used to 1pecify the 
quantities of radioactive material, . 
permitted in package• (designated Type 
A packages) not required to 1urvlve 
1evere transportation acciden.t1. These 
quantities, derived from criteria limiting 
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individual radiation exposure resulting 
rrom transportation accidents, have 
since 1966, been based on grouping all 
radionuclides in seven transport group1 
and limiting all radionuclides in the 
group according to the toxicity or the 
most hazardous member. There was, In 
addition. a "sper;ial from" category for 

.. radioactive maler!al1 which are not 
·. dispersible because oflheir inherent 
physical rorm or because or suitable 
encap1ulalion. Thia 1y1tem la . 
unnece111er!ly reatrictive when applied 
to the le.11 toxic sroup membera, which 
In 1ome ca1e1 are le11 than one-tenth 11 
toxic as other sroup membera. The . · 
proposed change would eliminate the 
tran1port sroup1 and Instead a11ign to 
each radionuclide two valuee, A, and 
A., which are the maximum quantity of 
that radionuclide permitted in Type A 
package, in 1pecial form and non-
1pecial from. respectively. · . · 
. The other major proposed change waa 

to create two cla1111ification1 of package• 
(designated Type B packages) which are 
resistant to trun1portation ac;cident.a. 
The two clasaification1 are the Type 
B(M) package which for inlemetional 
1hipment require• approval of the 
pacltage design by the competent . 
authority of each country into or through 
which the package 11 transported (i.e .. 
multilateral approval) and the Type B(U) 
package which require• package deaign 
approval only of the country of origin 
(i.e .. unilateral approval). Requirement.a 
for the Type B(U) package approval · 
would be more 1tringent to assure that 
all countries affected would be aatisfied 
with the package design 81 approved by 
the country or origin. 

Other changea were proposed dealing 
with definition,. requirement• for · 
transporting low 11pecific activity 
materials. small quantiliea of fi11ile 
mmter!al, and standard, for leak 
tightness. A large number of chansea 
were propo,ed to bring U.S. domeatic 
rules 81 close III possible to the 
intemational standardi. However, the 
basic 1ystems of control remain 
unchanged 81 do the basic 1tandard1 
which define the required level of 
1afety. 
Other Conslderatiou 
IA.EA Activitie• 

During September 1980 and March 
1982. revision panels were assembled by 
IAEA to draft changes forJhe scheduled 
1984 revision of its transportatjon 
regulations. Decisions made by theae 
revision panels, consisting of 
represenlalives of most major countriea 
Involved In nuclear material 
transportation. would make IAEA 
regulations more CO!Jlpalible with 
present U.S. regulations. NRC. In 
consultation with DOT, has decided not 
lo include in its final revision of 10 CFR 

Part 71 those requirements introduced in 
the IAEA regulations In 1973 which are 
expected to be remo1;cd from IAEA 
regulations in the 1984 revision. Thia 
results in elimination of the "additional 
requirement, for Type B(U) packages" In 
proposed I 71.34. Tfie design criteria of 
I 71.34 (0 and (g) are deleted. All other 
distinctions between D(U) and B(M) 
'packages are eliminated except thoH 
related lo internal pressure limitations 
and pressure relief devices for B(U) 
packages, which are now contained In 
the definition of II Type B package. 

'!;he IAEA. as part or lt1 effort to 
maintain the continued adequacy of the 
regulations. haa adopted a modified 
system for determining A, and At 
values. This new 1yslem will be , 
incorporated in the 1984 revision of the 
lAEA regulations which i1 bein~ . 
prepued. The system was adopted in 
principle by the IAEA at !he March 1982. 
Advisory Group on the revision and ii 
was subsequently refined by II special 
Work Group which met in August 1982. 
When the IAEA circulates the "3rd 
Draft" version of the regulations, DOT 
wHI be making it.available and will seek 
public comment. 

It has become apparent to NRC that 
the new system incorporates a 
radiological exposure pathway which 
ha11 not been considered previously. 
This pathway involves consideration of 
the dose to the akin of 11· person 
contaminated wilh a radionuclide. For 
most radionuclides this is not a limiting 
pathway as other considerations in both 
the present and proposed system• are 
generally more limiting. Example, of the 
other more limiting consideraliona are 
radiation levels from unshielded 

. material and inlemal palhway1 such 811 
. inhalation. For some beta-emilling 
nuclides. however, the contaminated 
akin consideratiim is limiting. In some 
cases the Type A limits calculated under 
the newly adopted system are 
significantly lower than lhe previously 
accepted~ values and some are even 
.lower than the earlier Transport Group 
value, •. 

The NRC believes that it cannot 
ignore the contribution that the 
contaminated skin consideration makes 
toward a complete system for 
calculating Type A values. Thi, ia 
particularly true for radionuclides which 
have high ~ values under the 1973 
IAEA regulations and would have 
considerably lower~ values under the 
new IAEA system due to their potential. 
for significant dose lo contaminated· 
skin. Of these radionuclides. some have 
values below the old transport group 
values (Case 1) and some have valuea 
between the old transport group and the 
1973 IAEA values (Case 2). 

The NRC believes that it is prudent to 
both accept this new pathway Bl 

necessary to provide a complete system 
for setting Type A values and to 
minimize unnecessary fluctuations in 
the Type A limits. While there is some 
uncertainty as to the exact values which 
will result from the final. accepted new 
IAEA system, the NRC is confident that 
the values now available are · 
conservative and will most probably not 
be lowered. Therefore. for those 
nuclidea which are limited bv the akin 
exposure pathway. value• have been 
aelected aa follows: 

Case 1: The transport sroup valuea are 
adopted aa the new A,. values. 

Caae 2: The valuea now available are 
adopted in lieu of the 1973 lAEA values. 

These two ca11es can be repreaented 
graphicaily a1: · 
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The radionuclides which are affected 
in Case l are: 

'Al-111 . ." MCMIII 
A .. 77 Nd-147 
Au-11111 Nd-149 
Cd-115 ~1113 
C.-143 Pd-lOII 
Dy-115 Pm-1411 
El-171 Pr-143 
Cd-UII Pt-117m 
ln-115m Pl-1117 

b-1111 

Sc-47 
'Si-31 ··· 
6111-153 
T~1Z1m 
T~1Z1 
T~129 
W-117 
Zn...-m 
Zn-ell 

The radionuclides which are affected 
in Ceae 2 ere: 
Au-11111 Eu-155 Rh-105 
Br-77 Hf-181 Ru-103 
e-1, .Ht-203 5-35 
Ca-45 l-133 Sb-125 
C.-141 111-111 s....a 
Ch18 lr-182 ~190 
C.-13'm IC~3 TMl!I 
C.-135 ~177 T~1Zllm 
C.-137 ~13 Tb-231 
Clt-M Np-2311 Tl-204 
Cu-e7 01-1111 Tm-110 
£1-11111 Pm-147 W-115 
Elt-152 Rb-81 Yb-175 

In both cases the values adopted 
herein are no lower than the previously 
existing transport group values and yet 
are lower than the previously proposed 
1973 IAEA Ai values. For the 
radionuclides listed under C&11e 1, the Ai 
11 set at the old limit of 20 curies BIi each 
nuclide WH previously in transport 
group IV which had this limit. The 
nuclides listed in Case 2 have been 
aaaigned the cunently available valuea 
under the new IAEA system. These 
valuea are between the old transport 
group and the 1973 IAEA values. When 
the new IAEA system 11 fully 
implemented by the IAEA, and the akin 
expo1ure pathway 11 taken into due 
account, then NRC expect, to complete 
the alignment of Ai values between the 
U.S. and the IAEA. 

It is expected that there will be a 
complete revision of the lAEA criteria 
soveming the definition and 
transportation of low specific activity 
material.~ anticipation of the future 
IAEA changes, the proposed definition, 
of low-level 1olid radioactive material 
(U.S) and of low specific activity 
material (LSA) are withdrawn, and the 
definition of low 11pecific activity 
,aterial in the present rule 11 retained 

with ~ome minor changes to make it 

Proposed IAEA-Case 2 
(as adopted by NRC for 
Case 2, radfonuclfdes) · 

(as adopted by NRC for 
Case 1 r1dionuclides) 

A2 Proposed IAEA-
C&se 1 

consistent with the new A,/Ai 1yetem 
for defining Type A quantitiea of 
radioactive material. The propoaed 
exemption from NRC regulation for LSA 
and us materials has been withdrawn 
pending resolution of thf1 i111ue. A 
1eparate NRC rulemaking action to 
upgrade the LSA 1tandards will be 
undertaken in the near future .. 
United States Activitin · 

New guidelines have been iHued by 
tlie Office of the Federal Register on the 
use of numbering eystem1 for 
regulation,, and on the uae of 
appendicea. These new guidelinea, and 
other1 concerning the writing of 
regulation, in ''plain Engli1h,'' have 
resulted in large but non1ubstantive 
changes In the format of 10 CFR Part 71, 
Existing Appendices A, B, D. and E have 
all been incorporated H new 1ectlon1 in 
the body of the rule and large, complex 
section• have been divided for clarity. 

Two recent NRC deciiion1 ha, e 
resulted in minor changes from tbe 
Transportation rules propo11ed in 1979. 
The definition of "radioactive material" 
has been deleted because it duplicated. 
in a less effective manner. the function 
of the long standing exemption in 
proposed I 71.S(a) (now I 71.lO(a)) 
which avoid, any regulatory 
requirement, for radioactive material 
having a 1pe~ific activity not greater 
than .002 microcurie1 p~r gram. 
Although this leave, NRC rulea without 
a definition of radioactive material · 
corresponding to thoae of DOT and 
IAEA. there i1 no 1ub1tantive 
inconsistency because the exemption 
provisions are retained. . 

NRC has also decided to require 
reporting of package defects within 30 
day, pf discovery to assist the 1taff in 
follow-on evaluation, of approved 

. package designs. Reporting of defects ii 
already required by 10 CFRPart 21, 
"Reporting of Defect, and 
Noncompliance," and ie added to the 
proposed reporting requirement in 
I 71.61 (now I 71.95) for clarity and 
emphasis. The infonnation to be 
reported hH been moved from the 10 
CFR Part 71 recordkeeping requirement 
of I 71.62 (now I 71.91) to the reporting 

. requirement-in I 11.es. 
Other Rulemaldna Action, Included 
· On November 2, 1979, the NRC · 

published in the Federal Register (44 FR · 
63083) a rmal rule to require all 
1hipment1 of radioactive material made 
by NRC specific Jicensee1 to be made In 
accordance with the regulations ofDOT. 
The effect of the rule was to'allow the 
NRC to in1pect the activities of ita 
licensees involved with 1hipment of 
radioactive materials against the 

· requirements iii DOT regulation1. 
· Licensee1 who violate the referenced 
DOT 1tandards also violate· NRC · 
regulations. Those changea are 
incorporated in this revised Nie. 
· On January e. 1982, the NRC pilbli1hed 

in the Federal Regiller (47 FR 588) a 
·final Nie to require advance notificaHon 
to the govemor of any 1tate prior to · 
tran1po~ of certain types of nuclear 
we1te, including 1pent fuel. to, throush, 
or acros1 the boundary of that abate. 

· That requirement haa been repo1ltioned 
in thf1 revi1ed Nie for clarity, and 11 · 
now codified H I 71.97 "Advance . 
notification of 1bipment of nuclear · 
waste." The associated definition of· 
"nuclear waste" haa been incorporated 
into I 71.97. 

The preamble to the final Nie 
imposing the advance notification 
requirement recognized that the term 
"large quantity," which eetablishea the 
level of radioactivity at .which the ' 
advance notification is required, waa 
being eliminated from the reguJationL 
The original purpose or the term, aa a 
designator of die quantitiea of · · 
radioactive materials which generate 
1ufficient decay heat to warrant 
consideration.or heal disaipation in the 
package design end approval. ia 
entiquated,.as aU Type B Ji!ilckagea are 
now evaluated for heat dissipali011. 
under both normal and accideal 
conditione. In addition. the elimtnatiOII 
of the transport group. isyste..m for 
classifying radionuclidei in.favor of Che 
Aa/ Ai system hH removed the bHil on 
which the term "!arge quantny• wH 
defined. Thi1 final rule retain, the 
advance notification requirement with 
the aame limits on reportable quantitiea. 
There have been 1ome minor chansea 
made to make the requirement , 
consistent with the new A, I Aa system 
for defining T)-pe .A quantitiea of . . 
radioactive material 

On November 13. 1981 the NRC 
published in the Federal Register (48 FR 
.55992) a proposed rule to restrict the air 
transport of plutonium. Under the 
propo!!ed ruJe. plutonium could be 
tr11nsported by air only in a package 
specifically certified by NRC a, air
crash resislanl Wllesa the plutonium ii 
in a medical de\·ice for individual 
human use or is shipped in quantiles or 
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concentrationi 11mall enough lo present 
no 11.gnificanl hazard to the public 
heallh and safety even if lhe plutonium 
were released in an air crash. Only one 
public comment waa received with 
respect to the proposed rule, and that 
was favorable. The final nsle, as· 
proposed, i1 therefore included iD thla 
overall reviGlon of Part 7L 

The original restriction on the air 
transport of plutonium wa.s imposed by 
NRC order dated August 15, 19iS. 'l1da 
order wa1 Imposed after the U.S.. 
Congress. in Pub. L-94-79, prohibited 
the NRC from licensing any shipments 
of plutonium by ·air until the NRC , 
certified lo the Congress that a aafe 
contai~er had beea developed and 
iested which would not rupture under 
crash and blast-testing equivalent to the 
crash and e,-ploslon of• high-Ryins 
aircraft. A second order was i11ued on 
September 1, 1978. 1upersedin& the fint 
order dated August 15. 19i5. after the 
first air-crash resistant package, the 
Model PAT-1 package. had been 

. certified by XRC to lhe Congru1. The 
aecond order allowed the use of the 

.. PAT-1 package for the air tr11nsport of 
·•· pl11tonium. With the fmaliz111ion of lhia 
."regulatory revision and the imposition of 
· · 10 CFR Part.71.88 to implement the 
·. restriction of Pub. L 94-79, the NRC'1 
' second order dated September 1. 1978 i1 

being revoked by the Provision, of 
. I 71.88. However. in addition to the NRC 
orders. restrictive conditions were also 
placed in the licenses of persona 

· aut~orized to possess plutonium. 
. restri~ting its air shipment. Those 
· license conditions will be automatically 
· removed from the licenses when lhe 

licenses are processed by l\'RC for 
renewal or amendment. Any lice!'see 
who needs that license condition 

· removed earlier should request lhat 
action. There will be nc. licensing fee for 
removal ol the condition. 

On October 1, 1978, Diagno1tic 
l1otopes Incorporated petitioned the 
Commission to Include the radionuclide 
lead-201 In Appendix C of 10 CFR Part 
71, as a Transport Group IV radionuclide 
(PRM-71-3). Lead-201 decays in a short 
time to thallium-201 which i1 useful In 
clinical nuclear medicine. This final 
revision of 10 CFR Part i't include• lead• 
201 in the table of rad'ionuclides with a 
Type A quantity of 20 curie1. lhu1 
granting the petition. 

On July 18, 1977, Eberline Instrument 
Corporation petitioned the Commission 
(PRM-70-6) to approve the air transport of 
calibration or reference sources which contain 
!l()t more than five microcuries of plutonium 
and which are generally licensed pursuant to 
10 CFR 70.19, "General license for calibration 
or reference. sources." Air transportation of 
plutonium has been prohibited by NRC order 
sin~ August 15, 1975, except when the 
plutonium is in a medical device for Individual 
human use, or Is in a package specifically 

certified by NRC as air-crash resistant. This 
final revision oflOCFR 71 at l71.88 allows 
the air transport of plutonium in quantities 
or concentrations small enough to present no 
significant hazard to the public heal th and 
safety even if the plutonium were released 
In an air crash, thus granting the petition. 

Public Ctlmmenta ad Detailed 
Consld11nitio11111 

There were Z9 letters of comment 
nceived on the proposed re,.;sion from 
industry, government, and medical 
sources. The most common commenl 
noted dif!erenCH among NRC. DOT, 
and lAEA definitions and ~uiremenla 
where no reasons for differencea were 
apparent. The present Memorandum or 
Understanding between DOT and NRC, 
published on July 2. 1'79 (44 FR 38690). 
definei the types and quantitiH of 
radioactive materials'to be regutaled by 
each asency. There are l!Ome common 
definltiona and requirementL It ii 
important that the two 1eta of 
regulatio111 be consistent. It is mlso 
intended that. to the extent feasible. and 
aside from administrative mattera, both 
aets be substantively in accord with 
IAEA regulations. Safety Series No. e. 
These inconsistencies have been 
corrected in lhe final rule where 
possible. 

Detailed consideration of all public 
comments i1 contained in II document 
entitled -Consideration of Public 
Comment11-Re,.;sion of 10 CFR Part 71 
for Compatibility witll lAEA Regulations 
(44 FR 48234)." Thi• document may be 
examined in the Commission'• Publi.c 
Document Room at 1717 H Street, NW., 
Washington. D.C. The fotlowing !1 4l 
discu511ion of public oomment1 of 
general interest on, and aignificant 
changes in. the proposed regulation., 
discussed in the order in which the 
requirements were proposed: 

Section 71.4 Definitioru 
One commenter noted that certain 

Isotopes of americium. curium, and 
californium are also fissile. but not 
included in the definition of .. fissile 
material." Another commenter proposed 
deleting plutonium-238 from lhe U1t or 
fissile radionuclide11 because, as with 
fissile Isotopes of americium. curium. 
and neptunium. It la capable only of f&BI 
fissioning. The present Part 71 
classification. which is also that ol the 
IAEA. Is being retained becauae 
plutonium-238 is shipped in substantial 
quantities, whereas available quantities 
Qf americium, curium and neptunium are 
110 small es to be of no concern with 
respect io criticality in transportation. 

With respect to the definition of 
"Type B package", the queslion was 
asked, "Are.there limits on the quantity 
of material that can be shipped in a 
single Type B packager· While there are 
no limits specified in the regulation 

there are quanti!y limits specified in .the 
package design approva\. These may be 
the limits proposed in the application for 
package design approval if adequately 
justified. or ma:, be lower tr nece1111ary 
due to heat. c:rii.icality, lhielding. or 
other comlderationa. In addition. lhe 
definition of ''Type 8 pec:Sc:age" hH been 
modified to more clearly specify lhe aole 
remaining technical di1tinction1 
between .8(U) and B(M} packages. 
havins to do wilh the Internal pre11ura. 
and pressure relief devices. The 
definition remains different from thst of 
IAEA which emphasize• the unilateral 
or multilateral approval 1y1tem far 
International transportation.1'1ll111 an 
administrative distinction whicb will be 
controlled through the resul11tion1 of 
DOT. 

The proposed definition for 1pecial 
form would have required all 
encapwlat.ions to be contained in a 
aealed capsule "which can be opened 
only by destructive means." Thia phrase 
was intended to clarify the lAEA 
requirement which statea thal an 
encapsulation must be "10 constructed 
that ii can be opened only by deatroylftl 
the cap1ule." Commentn received 
indicated that the IAEA wordina wu 
less subject to varying interpretatioaa 
and 10 it has been incorporated in the 
definition ol l!lpecial fonn. Commenters 
pojnted out some difficulties which 
woul~ result t'rom performing cuttin& 
and welding or brazing operation, in the 
closed environment of a sJove-box or 
hot cell b:it these objections were not 
quantified to any desree and are 
routinely performed in certaiD 
industries. It was not established by the 
commenters that the proposed 
requirement could not be met or that it 
would be too costly to meel the 
tequiremenL 

Section 71.5 Transportation o/ licen,ed 
material 

In the interest of simplicity. the 
references to th·e regulations of the U.S. 
Postal Service (USPS) have been 
remo\·ed from § 71.S. The Juriadictlon of 
the t:SPS has no limitations pertinent to 
&afety as does the DOT jurisdiction 
which is limited to the "transportation of 
hazardous materials in commerce.'" 
Anyone who uses lhe USPS · 
transportation sys~em for transportation 
of radiocative material is subject to the 
USPS regulations. lhe substance of 
which is contained in USPS Publication 
#8, "Radioactive Materials," dated 
December 1975. Single copie1 of that 
publication are available from USPS or 
from lhe contact identified in thi1 notice. 
Reference, to USPS regulation• are 
deleted from I 71.5 but included in 
171.0(b) as a reminder that tl.• re ant 
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other 11genciee having jurisdiction over 
means of transport. 

171,5 haa been revised for clarity to 
refer specifically to those reviaiona of 
DOT regulations which are lmpo11ed by 
reference. The list of provi11ion1 ia not 
Inclusive, however. A knowledge or all 
applicable DOT regulations ia 
nece11ary. 

Section 11.'I Exemption of Physician, 
(now §11.9} 

Two comments related to the 
exe.mption or physician, in proposed 
171,7, and particularly to the idea that 
large quantities ohadioactive material 
could be carried by physician11 without 
any regulatory control. When thi1 
phyalclan exemptiop wu introduced 
Into Part 71, the Notice of Propoaed 
Rulemaking (38 FR 8521, April 6, 1971) 
explained that the exemption waa "In 
line ~ilh the position taken 1everal 
yeara ago by the Interstate Commerce 
Commi111ion end now uaumed by the 
Deparlment or Transportation. that the 
DOT regulations do not apply to 
phy1ician1 transporting in their own 
vehicle, radioactive material uaed for 
treatment or diagnosis." The phyaician 
exemption was added to the regulation• 
concurrently with i 71.5 which imposed 
DOT regulations, by NRC [AEC at that 
time) authority, on persona not 
otherwiae 1ubject to them. The 
physician exemption served to avoid 
having NRC impose DOT regulation• on 
physicians when DOT chose not to 
Impose them by lt1 own authority. The 
changes to the physician exemption by 
thi1 rule clarify that physician, are 
exempt only Crom G 71.5, and therefore 
from NRC imposition of DOT 
requirements, but are 1ubject to 
requirements of Part 71 i! they transport 
fissile material or Type B quantitie1 of 
other radioactive material. Physician, 
who are exempt from 171.5 under thi1 
proviaion must possess an NRC licenae 
under Part 35 of thi1 chapter. 

Section 11.8 Exemption for low level 
materials (now §71.10} 

The exemption for low specific 
activity material and low level 1olid1 
has been removed from this aection 
because NRC plan• to retain control 
over Type B quantltlea of 1uch material 
until queation1 regarding the adequacy 
·or the 1tandard1 have been resolved. 
Section 11.9 Exemption for fi,.ile 

· malarial (now §?J.63} 

For clarity, the provi1ion1 deacribing 
the types or f111ile material that an 
exempt from fi11ile packaifng 1tandardl 
now precede the general nquirementa 
!or all fl11ile material paclcagea. ln 
addition, a new entry dealing with 
Irradiated natural or depleted uranium 
baa been added. 

Section 11.11 Geneml licen,e for 
•hip11Jent of fissHe ma~rial 

The extenalve provl1lon1 or 171.11 
have been divided, for clarity, into fo\U' 
new 1ection1 codified aa I I 71.18-71.24. 
The 1ubstance or the four new section• 
corresponds to the 1ub1tance of 
paragraph, (a), [b), [c), and (e) of 171.11 
of the proposed rule. The 1ub1tance of 
propoaed I 71.tl(d) waa to provide 
1y1tem Dexibility once an NRC fi11Ue 
package approval baa been l11ued. Thia 
type or provision 11 more appropriately 
placed In DOT regulation,, and baa been 
placed there. 

Section 11.12 Genem/ licenae for 
•hipment in approved packaae, (new 
§§ 11.12-11.1eJ 

The exten1lve provl1fon1 or I 71.12 
have been divided, for clarity, into three 
new 1ection1 codified III II 71.lZ. 71.14, 
and 71.16. The 1ub1tance of the three 
new 1ection1 corr1111pond1 to the · 
1ub11tance ofparagraph1 [b), (a) and (c), 
reapectively, of I 71.12 of the propoaed 
rule. 

One commenter noted that thi1 
aection faile to grant a license to 
transport Type A packagea and 
packages containing low specific 
activity materiat and th.at DOT 
regulations also do not grant that type of 
license. The requirement for a licenae to 
transport radioactive material 11 not 
pervasive throughout the regulatory 
1y1tem. The requirement for a general or 
1pecific license 11 Imposed by 171.3 of 
NRC regulatlon1, but that section 
1pecifically excludes from the licenaing 
requirement persona who are "exempt~d 
in this part." Those exempted are 
Identified In I 71.8 (now I 71.10) aa 
Including licensees who ship Type A 
packages. DOT regulation, do not 
Impose a licensing requirement, 10 no 
license 11 required by either Federal 
regulation for ahipment1 exempt under 
I 71.8 (now I 71.10) 

Another question asked concemlns 
i 71.12 11 as follows: "In the event a 
licen11ee who 11 not the owner of a 
package procures a package for another 
licensee lo make a 1hlpment. which 
llcen1ee(1) muat reglater aa UMl'I of the 
package and have coplea of the 
Certificates ol Compliance and all 
referenced document,r· A. provided in 
I 71.Z "Scope" (now I 71,0), the . 
regulation, in Part 71 apply " • • • If the 
1Jcen1ee dellvera 1uch materiala to a 
carrier !or tran1port or tranaportl 1Uch 
material out1ide the confines of h11 
facility, plant or other authorized place 
of uae." The requirement, of Part 71, and 
thu1 of 111.12, apply to a lical\lH who 
1hlp1 or tran1port1 llcenaed radioactive 
material. A llcenaee who procures a 
package but doea not uae It to ship or 
tranaport licenaed material la not 
1ubject to the regulation, or Part 71. 

§ 11.31 Demon•tration of compliance 
(now§ 11.41) · · 

In responae to public comment• thl1 
aection hae been reviaed to clarify the 
Intent that actual testing 11 not alwiya 
required. The demonatration of 
compliance might, for example, include 
a combination of full-acale teating, 1cale 
model or mockup teating. calculation,' .; 
and reference to other 1uitably 
documented te1t1. Compliance with 
thermal teat requirement,, for example, 
II often demonatrated by calculation or 
a combination of calculation and teat. 
A• another example, 1ome package• 
1Uch a1 thoae made of metal, would· 
obvloualy suffer no W effect, from the 
water 1pray teat. ao that appropriate 
1tatement1 about the deaign might then 
IUffic:e. 
Section 11.32. Standard• for all · 
packaae• (now§ 11.43-11.41} 

Par. (h}-The appropriatene11 of the 
reference to "NRC approved te1t · · 
procedW'f!1" waa queatloned, because no 
reuonable procedure, have yet been · 
published by NRC. There are aome 
acceptable leak testing procedure, In · • 
Regulatory Guide 7.t, "Leakage THt1 on 
Packages for Shipment of Radioactive 
Material,," which refera to the 
1tandards publi11hed In the American 
National Standard, lnatitute Publication 
N14.5. However, the reference to "NRC 
approved teat procedure•" waa 
primarily to procedure• ~e NRC baa 
been or will be approving with quality 
auurence plan1 submitted for package 
approval (aa required under proposed 
I 71.24), or with quality assurance plans 
1ubmitted for approval under propoa.ed 
i 71.12 to qualify for the general licenae 
provisions. The phrase "NRC approved 
test procedure" ha, been deleted from 
the rmal rule III unnece11ary. 

Section ?1.36. Special r.quirement/J for 
plutonium shipmena (now§ 71.53} An 
cbjection wu received on the 
continuance ol this 1pecial requirement 
which 11 not contained in IAEA 
regul1tion1. The requiremf'nt wa1 
justified when iJnpo1ed in 197t; the· 
Commiulon con1idera that the aeed !or 
this requirement still exist&. . 

A comment 1uggeat1 change, to the 
,cope of this 1ection to include other· 
radionuclide11 of 1iml111r radiotoi:<icity 
such 111 californium-249. califomlum-252, 
and prot11ctinlu::n·231, and to eiclude 
plutonium-Z41 becauae or Ila relatively 
low radiotoxicity. While thi1 suggestion 
may have merit, it "ill be considered In 
a aeparete nile making action 1ince it ii 
beyond the scope or thi11 particular 
action. 

A question wu a1ked whether PuO. 
would be considered 1111 a 101id for the 
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purpose of thin requirement. PuO. in a 
powder fonn or pre::sed into a pellet 
would be considered a aolid for 
purposes or thi1 requirement; PuO. 
suspended in a liquid would not. 

Par. (b)-lt was suggested that a 
specific exemption be Included for solid 
"''asle which containa plutonium from 
the requirement, for 11olid form and 
double containment, or altemativel7 
that specific criteria be included lo 
qualify for that exemption. The 
establishment of detailed criteria would 
require further experimental wor\ and 
anal)0si1. However, the general 
consideration that the plutonium mail 
be in '"nonreapirable· form ia diacuned 
in the Statement of Consideration1 
accompanying the rulemeking action 
reql!iring solid form snd double 
containment as published in the Federal 
Reg:!l!er on June 17, 19it {39 FR 20960). 
Possible exemptions muat, at present be 
considtred on a case-by~ase bast1, ~d 
undt-ubtedl:r· some solid waste forms 
would not qualify es being sufficiently 
nonrcspirable. 

Section 71.31 Previously approved 
packages (now§ 71.13) 

·. It was suggested that en epp1ication 
for ren.?wal of an existing certificate of 
compl:ance should be evaluated unde.r 
the same criteria as the original 
application. The purpose of proposed 
I 71.37 was to allow the continued uae 
of exis!ing packages Ytithoul regard to 
the relath·ely mir.or changes lo the 
package 11landards effected by this rule. 
The purpose wa& not to prolong the 
existence of the old 11landards. not e,·en 
for purposes of certifica~ renewal or 
minor design chantes. Exh,ting package 
eppro\'als for the use of ex.istint 
hardware will be rP.newed without 
regard lo the char.ge in package 
atandarda, although other facton. 1Uch 
a~ package experience or in1pectiao 
history, may reaclt ill denial of a11 
applicalion for renewaJ of a Certificate 
of Ccmpliance. . 

The provision, of proposed i 71.37 
have been incorporated by refe~ace 
Into the new § 71.tZ "CeneraJ liceue: 
f':'RC approved package." The Jellm'al 
licen.ae of I 71.12 continue. to apply to 
previously appro,,.ed package.a ii 
febric.etion of t!.e packages i1 completed 
by Augutl 31. 1986. After August n. 
1986. pre,·iously approved pa4qea 
cannot be uaed for international 
transport unlesa they have been 
reepproved under the new ,tandarda 
and. assi'11ed a B(UJ or B(M) 
des1gnehon, or 11hipped under special 
U1'angement apprond by the DOT. 
Parl!graph 71.31(b) has been added to 
clarify ~hat on!y limited changu m 
packq1~ or contents will be approved 
f~ preVlous!y appl'Dved packaga 
without a demonstr.atioo that lhe runv 
package 1landard1 are Htisfied. 

Section 11.52 Assumptions a. lo 
unknown properties {now§ 71.83} 

A suggestion wn made that "this 
eection should be a part of t 71.35 aince 
it does not addreaa a tnuuport 
operation. but deals with package 
evaluatio1L" On the contrary. proposed 
I 11.52 (now I 71.83) i.a intended ta 
assure that. during the preparation of a 
package for shipment. a conservative 
approach la taken "ith respect ta any 
pertinent property of fissile material to 
lie ':~nsporled when the property is not 
pos1ti\·ely known. For this purpose. the 
Commission judges' that thr. "Operatins 
Centre!., and Procedures" Subpart to 
Part 71 ia the proper loc.stion for the 
requiremenL The design. evaluation. and 
Certificate of Compliana may cover a 
range of properties and quaol,,jtiea. For 11 

particular lihipment. however. •ome 
p;l'Operly or quantity may not be 
accurately known; in that case the most 
edverse c."edible acsumption must be 
made ~or assessm~nl of compliance. 

Section 11.53 Preliminary 
determinations (now§ 71.85) 

Par. (b)--Several commenlerw 
objected to the word "hiak-Ughtneaa" aa 
an acceptance at.andard for this 
O\"erp,essure teat, on the grounds that It 
differ11 from the parallel IAEA 
requirement that Imposes only a 
1lruclural integrity acceptance criterion. 
A pressure test al some pressure higher 
then design pressure has been used. for 
example, in ASME Code practice, a• a 
lest for slructu:1:11.integrity but not for 
leak-lightness. The Commission 
consitler11 that in th·e case of radioactive 
material packages. integrity of the 
C011tainment (including cloaurea. valves, 
and other pouible roulea of ucape) 
should be dell'lOtlstrated for each 
fabricated paaage befol'lll 6rst use. 
Requlred te1t1 for leak-tightnat are 
preaentJy related to the package dnip 
and are required u a conditioa of the 
padtar- design appronl. 

Clarification of thi1 reqa.irement wUh 
re1pect to prt!Hure relief de,-ices was 
requested. Although a presaure relief 
d!\"ice m.ay need to be made inoperative 
ta reach the lelt preuw-e of proposed 
I 71.53(b) [now I 71.BS{bl), the deYice 
may normally be set below tisat teat 
pressure for •hipment. pro.;ded the 
criteria of Subpart. E ud Fare 
Htufied. 

Section 'n.54 RoutiM De~rminotiona 
(now J 11.&'] 

Par. (bHt wa1 1ugge1ted that 
extema.J radiation level limits (u well 
u other provisiorui) be excluded f.rom 
NRC regulation, in deference ta the 
same provisions in DOT regulations. 
The Comm.Iuion'1 policy in this matter 
i1 that all Type B a.Dd fissile material 
package requiremenu are to be included 

in NRG regulations. External radiation 
level and temperature re1triction.1 have 
been transferred to the "Package 
Stan~ards" Subpart H design review 
requ1rementa. 

NJ suggested. the wordina of the 
external radiation level limits has been 
made nearly identical to that of the DOT 
regulation. The limit at 2 meters Crom the 
1wface 11.lso conform1 to that of IAEA in 
that it does not apply to space above or 
below the vehicle. The 2-meter limit is 
for ~e purpose of c~ntrolling general 
public exposure for whkh there is little 
conlrcl needed above and below the 
vehicle. Thia i1 in contresl lo the 1urface. 
limits. for. control of exposure to persons 
working in and around the .vehicle 
where the limits are applied to the upper 
and lower surfaces in addition to the 
vertical swfaceL 

One commenter suggested that the 
external temperature limits be applied 
only to B(U) packages {as in LAEA 
regulatillns) but not lo B(MJ packages. It 
is the Commission'• view that the higher 
tem~erature limlt stated (82"C) would be 
apphca'ble only lo an exclusive uu 
shipment where the carrier'• handling 
procedures and the stowing of other 
cargo cari be control.led by the shipper 
to avoid problems resulting from the 
higher surface temperature. AU 
packages placed in normal lran11port 
must adhere to the lower temperature. 

Par. (d)-As noted in the comments, 
there were no limits proposed Oil 
package coolant contamination. The 
Com.mission has adopted the IA.EA 
rationale that contaminated coolant is 
part of the packag~ contents, and must 
either be restricted to very low levels or 
retained in the package under the 
hypothetical accident conditions. 

The level of non-fixed radioactive 
contamination on external surfaces of 
packages was limited in the proposed 
rule by values in Table VI. However, it 
was not sufficiently clear that when the 
wiping method i11 used, the limit of the 
radioactive contamination collected by 
the wiping materiel ie not to exceed 1D" 
of the values specified in the Table. 
Since the wiping method is used almo1t 
exclusively for determining non-fixed 
contamination levels. il is simpler lo 
specify directly in the Table the limits 
on radioactive contamination as 
determined by the wiping method. 
Therefore, the levels in the Table (now 
Table VJ are reduced by a factor of ten 
end these levels are 11pecified as the 
limits for radioactive contamination H 
determined by the wiping method. Other 
methods of assessment of equal or 
greeter detection efficiency may be 
used. For these methods, limit• on 
radioactive contamination on the 
external 11urface11 of package11 are 
specified. Thia change clarifies the 
meaning of the paragraph but does not 
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change any regulatory requirement. 
A commenter asked who must 

perform the preliminary and routine 
determinations and keep records where 
the shipper (licensee) of a package is not 
the owner (also a licensee) of the 
package. Ownership of a package la not 
important in aatisfying Part 71 
requirement1. The scope of the rule 
applies the requirements to a person 
who i1 already licensed under any other 
part of 10 CFR Chapter I. but only if that 
licensee delivers licensed materials to a 
carrier for transport or if the licensee 
transports licensed material. A person 
who merely owns a package ie not 
1ubject to the requirements of Part 71. 
On the other hand, a user of the package 
would be 1ubject to the Part 71 
requirements for preliminary and 
routine determinations and record 
keeping requirements, even though the 
user may not own the package. The user 
of the package always has the 
regulatory responsibility for preliminary 
and routine determinations. However, 
the user can contract with some other 
person. perhaps the owner. to satisfy 
those requirements for the user, 
although the user', records must 
demonstrate that the requirements have 
bei:,n aatiafied. 

It was noted that the choice of 
materials for packaging is dependent 
upon the low temperature initial 
condition for the normal transl?ortaticn 
tests with respect to brittle fracture. The 
1ame commenter requested explicitly 
1tated criteria on material, of 
construction to eliminate the present 
degree of 1ubjective judgment. With this 
rule change, the Commission believes 
that the performance criteria for 
materials of construction that relate to 
brittle fracture ire reasonably clear with 
a combination of temperature and drop 
tests. puncture, and vibration 
mechanical teat,. Design guidance for 
brittle fracture i1 being developed within 
NRC and will be contained in a future 
regulatory guide. 

Appendix A-Normal Conditions of 
Transport (now§ 71.'ll) 

Heat-As discussed in the Notice of 
Proposed Rulemaking, the proposed 
ambient air temperature of 54• C (130" 
F), to which the effect, of solar radiation 
must be added Bl an extreme condition 
of normal transport, diffen from the 
IAEA figure of 38" C (100· F) to which 
the effect, of solar radiation must be 
added. These final requirement, of Part 
71 have been modified to adopt the 
lAEA standard of 38" C plus 1pecified 
1olar radiation. This decision take, into 
account th.at Type B package, do not 
respond quickly lo temperature changes, 
10 a long-term average temperature test 
11 more appropriate than a test which 
includes temperature extremes. 

Cold-A c.ommenter argued that the 
IAEA regulation, are being 
misinterpreted when the NRC applies a 
temperature pf -40" C 11111 normal • 
transport temperature extreme. IAEA 
regula lion, 1tate that "-40° C and 70" C 
1hall be considered as aatiefactory limits 
to be used in the ,election of the 
materials." The Commission has chosen 
to use the lower temperature extreme 111 
en ambient temperature not to be 
considered in combination with any 
Impact. As such the lower temperature 
extreme provides protection against 
damage from differential thennal 
expansion and other.eta tic typH of 
damage. Protection against dynamic 
types of damage is provided by the -29" 
C temperature, specified as an initial 
condition for the tests, In combination 
with mechanical Impacts characteristic 
of rough handling in normal transport. 

Appendix C-Determination of A, and 
~ (now Appendix A) 

Commenters pointed out that the new, 
lower A, value for sealed sourcea 
(special form) of americium and 
plutonium used in neutron sources and 
in nuclear-powered heart pacemakers 
involves significant costs without any 
apparent benefits. For the use, in 
question. the prenent 20 curie limit for 
Type A packages uti1fie1 the 
International 1tandard of not exceeding 
a dose rate level of 1000 millirem per 
ho11r·at 3 meters from the 1ource if all 
radiation 1hielding were !oat. The 

C
ropoaed reduction in Type A package 
imite cornea from an additional. 

arbitrary IAEA limit of a factor of 1000 
on the difference in allowed radioactive 
contenll between special form and non• 
1pecial form 1ource11. Becauae of the 
high radiotoxicity of most plutonium and 
americium lsotopea. which aeverely 
re1trict the A. (non-special form) value,. 
the A, (special form) valuea In lAEA 
regulations are reduced to 3 curies for 
plutonium-238. 2 curiea for plutonium-
239, and e curiea for americium-241. 
Because of the economic impact for 
neutron 1ourcu (oil well-logging 
industry) and heart pacemakers (health 
industry), the reduced limit, proposed 
have been reevaluated. with the 
conclusion that the criteria are 
sufficiently conaervative without the 
arbitrary limit to warrant retaining the 
20-curie limits for domestic 1h.pment in 
these cues. An exception baa thus been 
Introduced into I 71.10, "Exemption for 
low-level materials," retaining the 20-
curie limit for domestic transport of 
americium end plutonium in 1pecial 
form. 

A commenter questioned the A, 
values in Table A-1 for the 
radionuclidea cesiwn-137 and strontium• 
90 u the values ere related to tho1e 
which would be obtained under the 

Appendix in11truction1. In each case, the 
radionuclidea are part of a decay chain. 
and the comff!enter, in calculating A, 
values, has ignored the radiation emitted 
by the daughter radionuclides of the 
decay chain. When the radiation emitted 
by the daughter radionuclides is 
considered, there is no discrepancy. The 
instructions in Appendix A. Section D, 
"mixture of radionuclides. Including 
radioactive decay chains,'' have been 
modified to clarify this matter. 

Comparison With Cumnt Regulations 

Set forth below 11 a cro&11-index of 
aectlon11 contained in this final revision 
of Part 71, the previous effective 
regulation, and IAEA Safety Series No. 
El, "Regulations for the Safe Transport of 
Radioactive Materials-1973 Revised 
Edition (A1 Amended)," dated 1979. 
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Adminl,tratlve Requirement.I 
The Comml11ion haa determined that 

nPlther the Council on Environmental 
Quality guidelinea. 40 CFR Part 1500, nor 
the NRC regulation, In 10 CFR Part 51, 
"Ucenslng and Regulatory Policy and 
Procedurea !or Environmental 
Protection," requires the NRC to prepare 
an environmental impact statement for 
thisrevision of 10 CFR Part 71. 
Concunently with the publication of thla 
notice of rulemaldr.g, the Commission is 
makin11 available in its Public Document 

Room at 1717 H Street, NW., 
Washington, DC, an "Environmental 
Impact Appraisal of Changes to 
Radioactive Material Transpon 
Regulations," to suppon the negative 
Declaration required by 10 CFR Pan Sl. 

Paperwork Reductloa Ad Statemeat 
The Information collection requirements In 
thls final rule were not reviewed by the 
Office of Mariqement and Budget at the 
proposed rule 1ta11e because the proposed rule 
was published prior to April 1, 1981, when 
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the Paperwork ReductJon Act became 
effective. Therefore, the Nuclear Regulatory 
Commission ii submltti111 W, final rule to 
the Office of Management and Bucliet for 
any review appropriate under the Act 
(-4-i U.S.C. 3S01 et seq.). The cff'ecdve 
date for the Information collection 
reqwremenu in thl1 rule provides the 60 day1 
required for 0MB review. 

U.C of SubJecta In 11 CFR Put '1 
Hazardou1 mat1rial1-tran1portatloa. 

Nucleu materiaJ1, Packasfnl and 
contalntn. Penalty, Reportina and 
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recordkeeplng requirements. 

Under the authority of the Atomic 
Energy Acl of 1954, 88 amended. the 
Energy Reorganization Act of 1974, a1 
amended, and 5 U.S.C. 552 end 553, th!! 
following revision in its entirety of 10 
CFR Part 71 is published as a document 
1ubject to codification. 

48 FR 38449 

Published 8/24/83 

10 CFR Part 71 

Rule To Achieve Compatibility With 
the Transport Regulations of the 
International Atomic Energy Agency 
(IAEA) 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule; correction. 

SUMMARY: In a Federal Register 
document published on August 5, 1983 
(48 FR 35600), the U.S. Nuclear 
Regulatory Commission [NRCJ revised 
its regulations for the transportation of 
radioactive material to make them 
compatible with those of the 
International Atomic Energy Agency 
[IAEAJ and thus with those of most 
major nuclear nations of the world. This 

notice contained a number of 
typographical errors which are corrected 
below. In addition, Table A-1 is 
reprinted in a larger format for reader 
convenience. 
FOR FURTHER INFORMATION CONTACT: 
Donald R. Hopkins, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone: 301-443-7878. 
SUPPLEMENTARY INFORMATION: 
Corrections are made to the following 
pages: 

1. On page 35601, column three, in the 
second complete paragraph, line 15. 
"betaemitting" is corrected to read 
"beta-emitting". 

2. On page 35602, column one, the 
fourth item in the third column of the 
table under the sentence which begins, 
"The radionuclides which are affected 
in Case 1 are:" "Te-127M" is corrected 
to read "Te-127m". 

3. On page 35602, column one, the 11th 
item in the first column of the table 
under the sentence which begins. "The 
radionuclides which are affected in 
Case 2 are:" "Cu67" is corrected to read 
"Cu-67". 

4. On page 35603 in column two, iust 
above the center heading "Public 
Comments and Detailed 
Considerations" insert this paragraph: 

On October 1, 1976, Diagnostic 
Isotopes Incorporated petitioned the 
Commission to include the radionuclide 
lead-201 in Appendix C of 10 CFR Part 
71, as a Transport Group IV 
radionuclide. Lead-201 decays in a short 
time to thallium-201 which is useful in 
clinical nuclear medicine. This final 
revision of 10 CFR Part 71 includes !ead-
201 in the table of radionuclides with a 
Type A quantity of 20 curies, thus 
granting the petition. 

5. On page 35604, column one. line 

three, "radiocative" is corrected to read 
"radioactive". 

fl. On page 35604, column three. in line 
five, "§ 710" is corrected to read 
"§ 71.0". 

7. On page 35606, column one, in the 
first complete paragraph, line 19, "radio
active" is corrected to read 
"radioactive". 

8. On page 35606, column three, in the 
first complete paragraph, line four. 
delete the "=" which precedes the 
number 90. 

PART 71-{CORRECTED] 
9. On page 35608, column one, Subpart 

H-Quality Assurance, eighth entry 
which reads "71.115 Control of 
purchased material equipment, and 
services." is corrected to read "71.115 
Control of purchased material. 
equipment, and services." 
§ 71.0 [Corrected). 

10. On page 35608, in § 71.0, line two. 
"Requirements" should be corrected to 
read "requirements". 

§ 71.4 [Corrected] 
11. On page 35609, column two, in line 

eight of paragraph (5), "disintergations" 
is corrected to read "disintegrations". 

§ 71.12 [Corrected] 

12. On page 35610, in § 71.12(e), a 
period is added to the end of the 
sentence. 

§71.16 [Corrected] 

13. On page 35611, in § 71.16(c)(2), line 
7, "license" is corrected to read 
"licensee". 

§ 71.18 [Corrected] 

14. On page 35611, in§ 71.18(c), delete 
the word "the" in line five, and the 
formula should be corrected to read as 
follows: 

15 
Minimum Transport index = (0.40+0.67y+z) (1- ---J. 

x+y+z 

§ 71.20 [Corrected] 

15. On page 35612, in § 71.20[b)[6), 
Table I should appear in paragraph [i) 
and Table II should appear in paragraph 
(ii). 

§ 71.24 [Corrected] 

16. On page 35612, in § 71.24[b)[6), 
Table III should appear in paragraph [i) 
and Table IV should appear in 
paragraph (ii). 

§ 71.31 [Corrected] 

17. On page 35613, in § 71.31(a)[3), the 
word "descriptions" is corrected to read 
"description". 

18. On page 35613, column one, Table 

III. the final item in the second column, 
headed "Permissible maximum grams of 
uranium-235 per consignment" is 
corrected to read "15,000". 

§ 71.33 [Corrected] 

19. On page 35613, in § 71.33(a)(6), the 
final word is to read "coolant." 

§ 71.45 [Corrected] 

20. On page 35614, in § 71.45[b)(2), line 
two, the word "tie-down" should not be 
hyphenated. 

§ 71.75 [Corrected] 

21. On page 35617, in § 71.75(b), line · 
three, "beding" is corrected to read 
"bending". 
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22. On page 35617, in § 71.75(d), line 
eight, "grater" is corrected to read . 
"greater". . 

23. On page 35617, in I 7i.75(d), line 
11, the expression "(1.3.X 10-a atm 
cm3s)" is corrected to read "(13.3 X 
10-4 atm cm3 /s).!' 

24. On page 35617, in I 71.75(d), line 
14, the expression "10-e" \s corrected to 
reed "10-9 ", · ' · ' 

§ 71.77 [Corrected] 

25. On page 35617, in§ 7l7i(c), line ·· 
12, the word "force" is corrected to read 
0 face". 

I 71.87 [Corrected] 

26. On page 35618, in § 71.87(i)(l), line 
11, the word "and" is corrected to read 
0 on". 

§ 71.107 [Corrected] 

27. On page 35621, in § 71.107(h), line 
two, the word "indentification" is 
corrected to read "identification". 

Appendix A-i'Corrected] 

28. On page 35623, in Appendix A.1.(1), 
line five, the word "radionculides" is 
corrected to read "radionuclides". 

29. On page 35623, in Appendix 
A.11.(5), line five, the word 
"radionculides" is corrected to read 
,"radionuclides". 

30. On page 35623, in column one of 
TABLE A-1, lines 6, 9, and 10, the 
footnote indicator "1" is corrected to 
read"*". 

31. On page 35625, In column _one of 
TABLE A-1, lfoes 10, 11, 12, 13, 14, and 
15, the footnote indicator "1" is 
corrected to read "• ". · 

32. On page 35626, in column one of 
Table A-t lines 17, 18, 67, 68, 69, 70, 71, 
72, 73, and 74, the footnote indicator "1" 
is corrected to read "'". On line 45 the 
footnote indicator "2" is corrected to 
read "' .... On line 62 the footnote . 
indicator ,;3" 'is" corrected to read ....... . 

33. On page 35625, in columns three 
and four, lines 71, 72, 74, and 76, the 
entry is corrected to read, "Unlimited". 

34. On page 35626, columns three and 
four, lines 4, 42, 44, 58, 59, and 61 .the 
entry is corrected to read "Unlimited". 

35. On page 35626, co_lumn five, line 
four, "20 X 10-0 " is corrected to read 
"2.0 X 10-9 ", 

36. On page 35626, column five, line 
44, "2.2 x 107 " is corrected to read 
"2.2 X 10-7", 

37. On page 35626, column five, on 
lines 59 and 61 the entry is corrected to 
read (SEE TABLE A--4). 

38·. On page 35626 line 60 is corrected 
to read: 

U(enriched) . . 

< 20% ..•.. - ... Unlimited ........ Unimitod ......... (Soe table 
A-4) . 

20% or 100.................. 0.1 .................... (SM table 
i,utlW. . A-4) 

39. on page 35627, lines one. two, and 
four, footnote indicators "1"., "2", "3", 
are corrected to read .... ,,, .... ., I "***" • 

40. On page 35627, lines six, seven, 
eight, and nine, delete footnotes, 
"4 Unlimited" 
"5 Unlimited 100" 
"6 Unlimited o.i" 
"7 See Table A--4". · 

41 On page 35627, Table A-2, in the 
first column ">2.0" is corrected to read 
":>2.0". 

42. On page 35627, ''TABLE A-." is 
corrected to read "TABLE A-3.". 

43. On page 35627, in TABLE A--4, in 
the heading of first column, "wt" is 
deleted from first line and second line is 
corrected to read, "wt% 236U present". 

44. On page 35627, in TABLE A--4, 
column 2, line 13 "2.2 X 10-7" is 
corrected to read "2.2 X 10-1 ". 

Dated et Bethesda. MD this 17th day of 
August, 1983. 

For the Nuclear Regulatory Commission. 
Victor Stello, Jr., 
Acting Executive Director for Operations. 

~48 FR 45381 

Published 10/5/83 

Effective 9/6/83 

10 CFR Part 71 

Rule To Actave CompallbBlty With 
the Tranaport Regulationa of the 
lntemdonal Atomic Enorgy Aaencr 
(IAEA) 

Acmtc:Y: Nuc1ear Regulatory 
Comml1111ion. 
ACt10II: Final rule; srant of petitioaa. 
correctioa, partial 11u11penaion of 
effective date. 

SUIIMARr. m·a Federal Kqlsler 
document published on Augu1t S, 1983 
(48FR 351!00), the U.S. Nuclear 
ResuJatory Commi89lon I.NRC) revi11ed 
its regulatiODII for the transportation of 
radioactive material to make them 
compatible witla those of the 
International Atomic Enell'B)' Alency 

(IAEA) and tlma wf1h thoae of moat · 
11111jor mic1ear aationa of the world. Thia : 
notice and a 1uhuqueot correction· ' 
notice that WU published DD August Z4, 
1983 (48 FR SM49). contained a number 
qf tJposraphical en-on, the Temll~~r of 
whiclt are corrected below. In addition. . , 
two petition11 for rulernakins, PRM-7(MJ , 
and PRM-71-3, BNI granted. . 
1FFEcnVI! DATE: September 8. 1983. The . · 
information collection n,q~ts .in 
H 71.5, 71.7, 71.12(cJ(3l, 71.31. ~1.33, · 
71.35, 7L37, 7L39.11Jll(c), 7L85(c), 71:,8"'. 
(e) and (I), 71.89, 71.91_, 71.9~[c), 71.95, 
71.97, and 71.101-11.137 are suspended 
until the Office of Management and 
Budget (0MB) baa completed its reyiew 
of the information collection 
requirements. In order to minimize 
negative impacts through the period 
before this rule becomes effective, 
during which there are some · 
inconsistencies between the presently 
effective repletions .of NRC and the 
Department of Transportation (DOT), · · 
the NRC bu adopted a policy of . _ . 
Dexi"billty. In practical termeiin those · · 
11ltuation11 where compliance with a new 
DOT requirement would be in conftict 
with a current 10 CFR Part 11 . 
requirement. NRC would in mo11t ca~ . 
·accept compliance· with the new DOT 
requirement. NRC would retH!J'ftl 
fndgment however, to take enforcement 
action in an appropriate case. 
POJI FUIITHIR INFORMATION CONTACT: 
Donald R. Hopkins, Office of Nuclear 
Regulatory ReltHIJ'Ch. U.S. Nuclear . 
Regulatory Commission, Washington, 
D.C. 20555, Telephone: 301-443-7871. 
SUPPLEMENTARY INFORMATION: 
Corrections are made to the following 
pages: . 

1. On page 35603, as corrected by a 
document appearing at 48 FR 38449, in 
column two, just above the first 
paragraph which begin1 "On October 1, 
1876," insert thi11 parasraph: . 

On July 18, l9i7; Eberline Instrument 
Corporation petitioned ·the Commieaioil 
(PRM-70-6) to approve the air transport 
of calibration or reference sources · 
which cpntain not more than five 
miuocuriea of plutonium and which· are 
generally licensed pursuant to 10 CFR · 
7D.19, 0 .General license for calibration or 
reference aourcea." Air transportation of 
plutonium bu been prohibited by NRC 
order aince .Au.sust 15. 1975, except . 
when the _plutonium ia in a medicsl 
device Ior individual human u11e, or ia in 
a packqe ,pecifu:ally certified by NRC 
a1 air-aruh resistant. Thi11 final revision 
of10 CFR Part 71 at I 71.88 allowa the 
air transport of plutonium in quantitiea 
or concentrationa IJDa]l enough to 
preaent no Bignificant ~ to the 
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public health and safety even if the 
plutonium were released in an air crash, 
thus granting the petition. 

2. On page 35603, as corrected by a 
document appearing at 48 FR 38449, in 
column two, line five of the paragraph 
which begins "On October 1, 1976," is 
corrected to read as follows: 

"71, as a Transport Group IV 
radionuclide (PRM-71-3). Lead-201 
decays in a short", 

3. On page 35607, the Paperwork 
Reduction Act Statement at the top of 
column three is corrected to read as 
follows: 

Symbol of radionuclide 

* u (enriched): * 

Paperwork Reduction Act Statement 

The information collection 
requirements in this final rule were not 
reviewed by the Office of Management 
and Budget (0MB) at the proposed rule 
stage because the proposed rule was 
published prior to April 1, 1981, when 
the Paperwork Reduction Act became 
effective. Therefore, the Nuclear 
Regulatory Commission is submitting 
this final rule to 0MB for any review 
appropriate under the Act (44 U.S.C. 
3501 et seq.). The effective date for the 
information collection requirements in 

Element and atomic runbar A,(CI) 

* * * 

this rule provides the 60 days required 
for 0MB review. · 

4. On page 35611, in I 71.18(c), the 
formula is corrected to read as follows: 

Minimum Transport Index = 
15 

(0.40x + 0.67y + z)(l - X + y + Z ). 

5. Ori page 35617, in I 71.75(d),' line it, 
the expression "(1.3X10- 1 atm 
cm- 's)" is corrected to read 
"(1.3X10-'atm cm3/s)." 

6. On page 35626, line 60 is corrected 
to read: 

Specfflc acltlllty (Ci/9) 

* * 
<20 percent .................................................................. - .... _ .................................................................................... Unlimlled ......... _ ....... _ Unllmll8d.--... - ........ (See_ !able A-4). 
20 percen1 Of greater ............................................................................................................... - .......................... -- 100 ............. - .... - .... --- o., . ______ ·--·- (Sou !able A-4). 

* * * * * * * 

7. On page 35627, Table A-2, in the first column ">2,0" is corrected to read ";>2.0". 
8. Sections 71.5, 71.7, 71.12(c)(3), 71.31, 71.33, 71.35, 71.37, 71.39, 71.81(c), 71.BS(c), 71.87 (e) and (f), 71.89, 71.91, 71.93(c),. 

71.95, 71.97, and 71.101-71.137 are suspended. 
Dated at Washington, D.C .. this 27th day of September 1983. 
For the Nuclear Regulatory Commission. 

Samuel J. Chilk, 
Secretary of the Commission. 

~ 48 FR 51903 
Published 11 /15/83 
Effective 11/14/83 

10 CFR Part 71 

Rule to Achieve Compatibility With the 
Transport Regulations of the 
International Atomic Energy Agency 
(IAEA) 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule; correction; 
revocation of suspension. 

------
SUMMARY: In a Federal Register 
document published on August 5, 1983 
(48 FR 35600), the U.S. Nuclear 
Regulatory Commission (NRC) revised 
its regulations for the transportation of 
radioar.tive. material to make them 
compatible with those of the 
International Atomic Energy Agency 
(IAEA) and thus with those of most 
major nuclear nations of the world. That 
notice and two subsequent correction 
notices v:,,re published on August 24, 
we3 ['18 rn 38449) and October 5. 1983 

(46 FR 45381). The second correction 
notice also suspended the effective date 
of all sections in Part 71 that contained 
information collection requirements. 
This document correc:18 the remaining 
typographical errors and revokes the 
suspension. 

EFFECTIVE DATE: November 14, 1983. 
FOR FURTHER INFORMATION CONTACT: 
Donald R. Hopkins, Off:ce of Nuclear 
Regulatory Research, U.S. Nuclear 
Rt:guiatory Commission, Washington, 
DC 20555, Telephone 301-443-7878. 

SUPPLEMENTARY INFORMATION: 
Corrections are made to the following 
pages: 

1. On page 35607. the Paperwork 
Reduction Act Statement at the top of 
column thrr::e is revised lo read as 
follows: 

Papel'\Vork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget on 
November 2, 1983: approval number 
3150---0008. 

2. On page 35611, in§ 71.18(c), the 
formula is corrected to read as follows: 

3. On page 35617, in§ 71.75(d), line 11, 
the expression "(1.3 X 10- 3 atm cm!\!)" is 
corrected to read "(1.3 X 10-• atm cm3/ 

s)". 
4. On page 35627'. Table A-2, in the 

first column ">2,0" is corrected to read 
"~2.0". 
5. The suspension of § § 71.5, 71.7, 

71.12(c)(3), 71.31, 71.33, 71.35, 71.37, 
71.39, 71.85[c), 71.87 (e) and (f), 71.89, 
71.91, 71.93(c), 71.95, 71.97, 71.101-71.137 
is revoked. 

Dated at Washington, DC. this 7th day of 
November, 1983. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 

15 
Mir,iTum Transport Inde, a (0.4Cx + 0.67y + z) (l. ~~~ 

X + y + Z 
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Information Coll~ction Requirements; 
Display of OMS Control Numbers 

See Part O Statements of Consideration 



UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS - ENERGY 

PART 
72 

LICENSING REQUIREMENTS FOR THE STORAGE OF SPENT FUEL 

IN AN INDEPENDENT FUEL SPENT STORAGE INSTALLATION 

STATEMENTS OF CONSIDERATION 

45 FR 74693 

Published 11 /12/80 

Effective 11 /28/80 

Licensing Requirements for the 
Storage of Spent Fuel In an 
Independent Fuel Spent Storage 
Installation 
AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is adding a new Part 
to its regulations to cover the specific 
licensing requirements for the storage of 
spent fuel in an independent spent fuel 
storage installation [ISFSI). Such 
activities are currently licensed under 
the Commission's general regulation for 
the Domestic Licensing of Special 
Nuclear Material. 10 CFR Part 70. 
Experience with licensing actions under 
this regulation demonstrated the need 
for a more definitive regulation to cover 
spent fuel storage in an ISFSI. This new 
Part was developed to meet this need. 
DATES: Effective date: November 28, 1980. 

Note.-The NRC did not submit this rule to 
the Comptroller General for a review of its 
reporting and recordkeeping requirements 
because the projected number of licensees 
involved, fewer than 10, makes it exempt 
from the Federal Reports Act, as amended, 44 
USC 3512. 

FOR FURTHER INFORMATION CONTACT: 
Dennis W. Reisenweaver, Office of 
Standards Development, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, (301) 443-5910. 
SUPPLEMENTARY INFORMATION: On 
October 6, 1978, the NRC published in 
the Federal Register (43 FR 46309) a 
notice of proposed rulemaking covering 
the storage of spent fuel in an 
independent spent fuel storage 
installation (ISFSIJ. In addition, copies 
of the proposed rule with a request for 
comments were sent to individuals, 
organizations, and government agencies 

thought to be potentially interested in 
this subject. 

Seventy letters, containing more than 
600 individual comments, were received 
in response to this request. Individual 
letters were submitted on behalf of 
several contributors. In addition, 

comments were received from interested 
NRC staff members. The comments 
covered generic subjects in addition to 
ones addressed to specific sections of 
the draft rule. After a careful 
consideration of all of the comments 
received, the Commission has adopted 
10 CFR Part 72 in effective form. Major 
issues contained in these comments and 
resulting changes in the rule are 
discussed below. The detailed responses 
to individual comments are documented 
in NUREG--0587, "Analyses of 
Comments on 10 CFR Part 72." Copies of 
this report are available from the 
Division of Technical Information and 
Document Control, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. 

Issues Addressed in Public Comments 

1. Need for a Rule at This Time. Fifty 
commenters showed a broad recognition 
of the need for the proposed rule at this 
time and endorsed this action by the 
NRC, although exceptions were taken to 
some of the specific requirements. 
Twelve commenters were opposed to 
this rule and its promulgation at this 
time. For example, some of these 
commenters expressed a concern that 
the promulgation of a rule covering 
spent fuel storage would decrease 
pressures on both industry and 
government to solve the radioactive 
waste problem. Others advocated a halt 
to the generation of spent fuel. i.e., shut 
down nuclear power plants until the 
waste problem is solved. 

Following the President's deferral of 
reprocessing of spent fuel in April 1977 
came the general recognition that, 
regardless of future developments, spent 
fuel would have to be stored for a 
number of years prior to its ultimate 
disposition, and that the storage of spent 
fuel in an ISFSI would be a likely 
additional new step in the nuclear fuel 
cycle. The NRC expects a number of 
license applications covering this 
activity in the near future. Part 72 
establishes specific regulatory 
requirements for this activity. 

It is the judgment of the Commission 
that the promulgation of Part 72, which 
is designed to codify certain existing 
regulatory practices and better define 
licensing requirements covering the 

storage of spent fuel in an ISFSt is 
consistent with the NRC objective of 
having applicable regulations in place to 
meet anticipated needs. 

2. Purpose and Scope of Part 72. In the 
opinion of those commenters who 
consider spent fuel to be a high-level 
waste, the licensing of sent fuel storage 
is the de facto licensing of the temporary 
storage of high-level wastes. Others 
commented that Part 72 could be 
expanded to cover the temporary 
storage of high-level wastes in a facility 
like an ISFSI to allow further 
radioactive decay prior to placement in 
a repository. 

Part 72 is limited in scope to the 
temporary storage (up to 20 years with 
renewal at the option of the 
Commission) of spent fuel [and 
radioactive materials associated with 
spent fuel storage) in facilities designed 
specifically for this purpose. The 
purpose of Part 72 is to prescribe the 
regulatory requirements for this activity. 

The Commission has stated that spent 
fuel from power reactors is high-level 
waste for the purposes of Section 202(3) 
of the Energy Reorganization Act. 1 Thus 
an ISFSI that is operated by the 
Department of Energy must be licensed 
by NRC. 

3. De Facto Support of Nuclear Power. 
Some commenters interpreted the 
promulgation of Part 72 as de facto 
support by the Commission of the 
continuing production of electricity by 
nuclear power (and its resultant waste 
generation) without a national waste 
management policy. The Commission's 
intent in promulgating Part 72 is simply 
to have applicable regulations in place 
for the protection of the health and 
safety of the public and of the 
environment if applications are received 
for the storage of spent fuel in an ISFSI. 
The Commission's position on the 
subject of waste management was 
addressed in the Federal Register notice 
on 10 CFR Part 51, published on August 
2, 1979 (44 FR 45362) promulgating a 
final rule which sets out in Table S-3, 
Table of Uranium Fuel Cycle 
Environmental Data, revised 
environmental impact values for the 

1 Statement of Dr. Joseph R. Hendrie, then 
Chairman of the U.S Nuclear Regulatory 
Commission before the Committee on Energy and 
Natural Resources. U.S. Senate. May 10, 1979. 
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uranium fuel cycle including waste 
disposal and the notice of proposed 
rulemaking on 10 CFR Parts 50 and 51, 
"Storage and Disposal of Nuclear 
Wastes," published on October 25, 1979 
(44 FR 61372). . 

4. Adequacy of Technology Base. A 
number of commenters questioned the 
adequacy and availability of tpe 
technology base for the development of 
a rule covering extended spent fuel 
storage. In fact, there is a very broad 
technology base for both wet and dry 
modes of spent fuel storage for the 
contemplated lifetime of an ISFSI. 

Water basins are simple structures 
that have been used since the mid-1940s 
for the handling, transfer and storage of 
spent fuel and other highly radioactive 
sources such as 6°Co and for the 
shielding of research reactors, initially 
at government plants and later at 
commercial reactors. The engineering 
practices and procedures involved in 
their design and construction are well 
established. The operation of a water 
basin is also straightforward, the water 
chemistry is well established, and the 
maintenance of high quality basin water 
is readily achievable. These water 
conditions are essentially non-corrqsive 
to both the materials involved in the 
basin itself and the components of spent 
fuel assemblies from commercial light 
water reactors. Both experience and 
theoretical analyses of basin storage 
conditions indicate that spent fuel can 
be stored underwater for several 
decades without serious degradation. 

Although dry storage has not been 
used for commercial light water reactor 
(LWRJ fuels, dry storage has been used 
for a number of years for other types of 
spent fuels and other highly radioactive 
materials, particularly at the Idaho 
Nuclear Engineering Laboratory. Dry 
storage is used for spent MAGNOX 
fuels at the Wyfla Power Station in 
Wales. Canada is developing dry 
storage for CANDU reactor fuels, and 
the U.S. Department of Energy (DOE) is 
evaluating the storage of high burnup 
LWR fuels both in concrete and steel 
canisters similar to the Canadian design 
and in near-surface dry well storage at 
the Nevada Test Site. 

5. Is Spent Fuel Storage a Low Risk 
Operation? Some commenters 
questioned whether the extended 
storage of spent fuel is a low risk 
operation as stated in the preamble to 
the proposed rule. 

Radiological risks to the public result 
from a release of radioactive materials 
and their dispersal to the environment. 
Once in place, spent fuel storage is a 
static operation and during normal 
operations the conditions required for 
the release and dispersal of significant 

quantities of radioactive materials are 
not present. There are no high 
temperatures or pressures present 
during normal operations or under 
design basis accident conditions to 
cause the release and dispersal of 
radioactive materials. This is primarily 
due to the low heat generation rate of 
spent fuel with more than the one year 
of decay before storage in an ISFSI 
required by the rule and with the low 
inventory of volatile radioactive 
materials readily available for release to 
the environs. 

However, it is essential to maintain 
safe storage conditions. For water 
basins, this means that the pool 
structure, storage racks and possibly 
other items such as crane tiedowns, 
must be designed to withstand the 
maximum potential natural phenomena, 
including earthquakes, to which the 
ISFSI may be exposed. For this reason, 
the rule stresses the selection of sound 
sites and designing for the most severe 
natural phenomena reported for the site 
and surrounding area. The same 
considerations are applicable to ISFSI 
designs other than water basins. 

6. Coverage of Dry Storage and 
Existing Facilities. A number of 
commenters suggested that the purpose 
and scope be written in more definitive 
language and specifically to cover dry 
storage and other radioactive materials 
associated with spent fuel, recognizing 
that this was intended in the proposed 
rule. The wording was changed for 
improved clarity in response to these 
suggestions. In addition, paragraph 
72.2(c) was added to the scope to clarify 
the fact that this rule covers both wet 
and dry storage. Other appropriate 
changes were made in the body of the 
rule to further clarify this point. 

7. Types of Fuel Covered and Decay 
versus Fuel Characteristics. Comments 
were received suggesting that the rule 
be broadened to cover other than LWR 
spent fuel, e.g., CANDU reactor fuel '.hat 
might be received from abroad. In 
response, the definition of spent fu•Jl 
was broadened to cover all types •Jf 
power reactor fuels. An ISFSI would 
have to be designed to accommodate the 
types of spent fuel to be stored, and any 
restrictions on fuel types would be a 
subject of license conditions. 

Some commenters questioned the one
year decay stipulation, preferring that 
this requirement be expressed in terms 
of specific power, burnup, or other 
pertinent fuel characteristics. In 
practice, specific power is important 
only for freshly discharged fuel as the 
power level prior to shutdown is the 
controlling factor for the concentration 
of short-lived radionuclides present in 
spent fuel. The long-lived radionuclides 

present in spent fuel are proportional to 
burnup; but within the limits of expected 
burnups, this is not a significant factor 
for spent fuel aged more than one year. 

The one-year decay stipulation has 
been retained as this is a basis for the 
requirements of Part 72, i.e., the 
presumption is made that no short-lived 
radionuclides are present and the levels 
of volatile radioactive materials are very 
substantially reduced. 

Inasmuch as the definition of spent 
fuel eligible for storage in an ISFSI 
[Section 72.3(v)] specifies that the fuei 
must have undergone at least a year's 
decay since its irradiation in a power 
reactor, any facility for temporary 
storage of fuel i.rradiated in a power 
reactor which has not undergone a 
year's decay would be licensed under 
Part 50 rather than Part 72. 

B. Definition of Temporary Storage. In 
response to comments, a definition of · 
temporary storage has been added as 
paragraph 72.3(x). Temporary storage, in 
the context of Part 72, means "interim · 
storage of spent fuel for a limited' time 
only, pending its ultimate disposal." 

9. Material Versus Facility License. 
Some confusion and misunderstanding 
over the differences between a Part 70 
"material" license and a Part 50 
"facility" license was reflected by a . 
number of commenters. Under Part 70, a 
licensee is authorized to receive title to, 
own, acquire, deliver, receive, possess, 
use, and transfer special nuclear 
material for a stated purpose, such as 
fuel manufacturing, to be carried out in 
an approved plant complex; however, 
the plant itself is not licensed but its 
operation is regulated. Under Part so,' a 
licensee is authorized to transfer or 
receive in interstate commerce, 
manufacture, produce, transfer, acquire,. 
possess or use a production or 
utilization facility, as defined by the 
Atomic Energy Act; the license covers 
the facility, not the material. The 
possession of fuel by a reactor licensee 
is covered under a Part 70 license, which 
is incorporated into the Part 50 license. 
The licensing of spent fuel storage in an 
ISFSI under Part 72 is a material type of 
license; however, Part 72 includes 
requirements for an ISFSI that are 
conditions under which a license to 
possess spent fuel will be issued. 

10. One License Application and One 
Safety Analysis Report. For some time 
the NRC has endeavored to simplify its 
regulations and licensing activities. As 
spent fuel storage in an ISFSI is a simple 
operation, does not require a complex 
plant and is subject to few controversial 
technical issues, a one step licensing 
procedure requiring only one application 
and one SAR was adopted in Part 72. 
This one step licensing procedure was 
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the subject of a number of comments. It 
is believed that the rewording of the text 
of the rule plus the discussions of 
individual comments in NUREG-o587 
have clarified requirements and the one 
application and one SAR requirement 
has been retained in Part 72. However, it 
should be recognized that locating an 
ISFSI on a nuclear power plant site may 
require an amendment to the Part 50 
license to take into account possible 
interactions with the ISFSI. 

Section 2.764 of 10 CFR Part 2 has 
been amended by adding a new 
parag~aph (c) which provides that an 
initial decision directing the issuance 
under 10 CFR Part 72 of an initial license 
for the construction and operation of an 
independent spent fuel storage 
installation (ISFSI) shall not become 
effective until review by the 
Commission has been completed and 
that the Director of Nuclear Material 
Safety and Safeguards shall not issue 
such an initial license until expressly 
authorized to do so by the Commission. 
This amendment does not affect and is 
not intended to alter in any way the 
previous action of the Commission 
temporarily suspending the immediate 
effectiveness rule (10 CFR 2.764 (a) and 
(bl) in certain proceedings as provided 
in Appendix B to Part 2 (44 FR 65049 
November 9, 1979.) 

11. Accident Analyses. A number of 
comments addressed the subject pf 
accident analyses, particularly an 
apparent i'nconsistency between the 24-
hour inhalation/ingestion dose 
addressed in paragraph 72.15(a)(13) and 
the 2-hour direct radiation dose used as 
a site evaluation factor in § 72.67. 

In response to those comments and 
upon further consideration, paragraph 
72.15(a)(13) was revised to require 
accident analyses to cover both 
immediate dose and long-term dose 
commitment based on the duration of 
the postulated event rather than on an 
arbitrary time limit. Accident criteria to 
be used in site evaluation were removed 
from § § 72.65 and 72.67 and placed in a 
new § 72.68 which addresses the criteria 
for establishing the controlled area for 
anISFSI. 

12. Decommissioning Plan. The 
requirement in Part 72 that the license 
application include a plan for 
decommissioning of the proposed ISFSI 
and the financial arrangements 
therefore were the subject of many 
comments. The reason for this 
requirement is that the decommissioning 
plan provides design input (see § 72.76) 
and the basis for the costs of 
decommissioning. Part 72 makes it a 
requirement that adequate financial 
arrangements to cover the cost of_ 

decommissioning should be made before 
a license is issued. 

Although decommissioning of an 
ISFSI should require only the removal of 
surface contamination, planning for 
decontamination and decommissioning 
is an essential element of design input. 
The value of a decommissioning plan 
being developed at the license -
application stage is that this plan 
demonstrates the extent to which the 
proposed ISFSI has been designed for 
decommissioning. 

The provisions for financing the 
ultimate decommissioning of an ISFSI 
were also the subject of many comments 
reflecting that this is a problem yet to be 
resolved. This should not be a serious 
problem as the cost of decommissioning 
an ISFSI that is designed for 
decommissioning should be small 
compared to these costs for some other 
nuclear facilities. 

13. Prequalification of Part 50 
Licensees. Some commenters, 
particularly utilities, suggested that Part 
50 licensees should be considered to be 
prequalified. This suggestion was not 
adopted, although no serious difficulty is 
anticipated in the qualification of a Part 
50 licensee. A Part 50 licensee must 
satisfy the requirement in Part 72 that an 
applicant have an adequately trained 
staff committed to the design, 
construction and operation of the 
proposed ISFSI. The storage of spent 
fuel in an ISFSI is a low risk operation 
provided the ISFSI is designed, 
constructed and operated in accordance 
with required standards. A commitment 
to this effect on the part of an applicant 
is considered important. 

14. Required Detail and Updating of 
the SAR. Questions were raised on the 
required detail in the SAR and its 
updating. The single license granted 
under Part 72 prior to the start of 
construction requires considerable 
detail in the license application, 
particularly in the SAR. There must be 
sufficient detail to: (1) Support the 
findings enumerated in § 72.31 for the 
issuance of a license, and 

(2) Serve as the bases for both the 
license conditions applicable to design 
and construction and the license 
conditions, including technical 
specifications, applicable to operations. 

The wording has been changed 
throughout the rule to clarify this point. 

Updating the SAR during the design 
and construction phase of the project is 
required. However, such updating is 
limited to an elaboration or modification 
of the information in an approved SAR. 
Any changes involving an unreviewed 
safety question require an amendment 
to the license. An annual updating of the 
SAR after the ISFSI is built is required 

even if no changes have been made. The 
annual updating will also address the 
significance of any changes to codes, 
standards, regulations, or regulatory 
guides which the licensee has committed 
to meeting that are applicable to the 
design, construction, or operations of the 
ISFSI. Changes at an ISFSI after it is 
built are expected to be limited to 
support systems with only marginal 
safety significance. This requirement is 
comparable to that of the proposed 
amendment to § 50.71 of 10 CFR Part 50, 
commonly referred to as the "FSAR 
Update Rule." 

15. Content of Environmental Reports. 
The content of the environmental report 
required by § 72.20 was the subject of a 
number of comments. The 
environmental report required for an 
ISFSI is an evaluation of the 
environmental impact of the ISFSI on 
the region in which it is located, 
including the transportation that is 
involved. Discussions of generic issues 
covered by DOE and NRC generic 
environmental impact statements may 
be incorporated by reference. 

16. Provision for Public Hearings and 
State and Local Participation in the 
Licensing Process. A number of 
commenters expressed concern over the 
omission in proposed Part 72 of any 
reference to public hearings or other 
provisions covering state and local 
participation in the licensing process. In 
accordance with the requirements of 
Sec. 189a of the Atomic Energy Act, as 
amended, which provides in part" ... 
the Commission shall grant a hearing 
upon the request of any person whose 
interest may be affected by the 
proceeding ... ," the Office of Nuclear 
Materials Safety and Safeguards has 
established the practice of publicizing 
proposed spent fuel storage licensing 
actions and holding public hearings on a 
request by any person whose interest 
my be affected. A section based on the 
provisions of§§ 2.104 and 2.105 of 10 
CFR Part 2, has been added to the rule 
(See § 72.34). 

17. Applicability of License 
Conditions. Some commenters raised 
questions on the content and 
applicability of license conditions, 
recognizing that license conditions are 
an important aspect of the single 
preconstruction license issued under 
Part 72. In response to these comments, 
the wording of § 72.33 was changed to 
clarify the point that license conditions 
are applicable to design, construction, 
and operational activities.'Since license 
conditions applicable to ISFSI 
operations are technical in nature, these 
have been identified by the more 
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familiar term "Technical 
Specifications." 

18. At-Reactor versus A way-From
Reactor Siting. Some commenters 
favored restricting the siting of ISFSis to 
reactor sites, with the thought that this 
might reduce perceived transportation 
risks and keep pressure on the nuclear 
industry to help solve the waste 
management problem. Others favored 
away-from-reactor siting, perceiving this 

· to be safest solution even though 
transportation might be increased. 

Also, some commenters interpreted 
· the promulgation of Part 72 as reflecting 

an NRC bias favoring away-from
reactor siting. This conclusion is not 
correct. The NRC is not aware of any 
compelling reasons generally favoring 
either at-reactor or away-from-reactor 
siting of an ISFSI. There are many 
factors to be considered in each 
situation and in the licensing actions 
involved; accordingly, the rule permits 
either. 

19. The Use of New Site-Related 
Terms. One subject of particular interest 
to many commenters was the use in Part 
72 of new site-related terms (-"controlled 
area," "neighboring area" and "region,") 
rather than the more familiar site
related terms used in 10 CFR Parts 20 
and 100. 

Several considerations went into the 
development of new terms for site
related areas around an ISFSI. While the 
terminology used in 10 CFR Part 20, 
specifically 'restricted' and 'unrestricted' 
areas, applies to all nuclear facilities, it 
is limited to radiation protection 
concerns associated with normal 
operations and the means used by the 
licensee to control .the access to areas of 
potential radiation exposure. With the 
advent of as low as is reasonably 
achievable objectives and 
environmental radiation protection 
standards promulgated by the 
Environmental Protection Agency in 40 
CFR Part 190, the term "unrestricted" 
used in 10 CFR Part 20 is too narrow in 
meaning for applications to areas 
beyond the boundaries of the licensee's 
property. 

The current terminology used in 10 
CFR Part 100, specifically 'exclusion 
area' and 'low population zone', is 
applicable to postulated radiological 
consequences to individuals beyond the 
site boundary from potential accidents 
in test and power reactors. Its 
applicability is limited to specific types 
of nuclear reactors. not other nuclear 
installations, and to well-defined 
reference dose guidelines and risks 
associated with such nuclear reactors. 
The terminology used in 10 CFR Part 100 
is too restrictive in meaning for use at 
multi-purpose sites and was never 

intended to be used for other than 
reactor sites. The use of these terms 
from 10 CFR Part 100 for an ISFSI is 
inappropriate. 

Furthermore, the "Report of the Siting 
Policy Task Force," NUREG-0625, has 
recommended several changes in the 
basic criteria of 10 CFR Part 100. 
Therefore using the current terminology 
of 10 CFR Part 100 in 10 CFR Part 72 is 
not appropriate due to the potential 
changes that may be made in Part 100. 
For example, it is proposed to change 
the term (and definition) of "low 
population zone" to "emergency 
planning zone" (EPZ). This terminology 
was used in the proposed revision of 
Appendix E (now titled "Emergency 
Planning and Preparedness for 
Production and Utilization Facilities") to 
10 CFR Part 50, that was published for 
comment on December 19, 1979. 
Consistent with this proposed revision, 
the term "neighboring area" in 10 CFR 
Part 72 has been changed to "ISFSI 
Emergency Planning Zone" (ISFSI-EPZ) 
because these are comparable in 
concept. The size of an ISFSI-EPZ is 
expected to be much smaller than that 
of a reactor EPZ. 

20. Criteria for Establishing the 
Controlled Area; Neighbori11gAreci, 1 

and Region as Applied to the Site of an 
JSFSl. A number of commenters 
expressed the need for criteria for 
establishing the controlled area, the 
neighboring area and the region for an 
ISFSI as these terms are used in Part 72 
and noted that there was a potential 
conflict of terms in the proposed rule. In 
response to these comments, more 
definitive criteria have been 
incorporated in the pertinent sections of 
the rule and clarifying changes in the 
text and definitions have been made. 

Another concern with the 
implementation of these defined areas 
for an ISFSI is the possible conflict in 
terminology for an ISFSI located on the 
same site with a nuclear power reactor 
licensed under 10 CFR Parts 50 and 100 
requirements. 

Part of this concern appears due to a 
misunderstanding and the impression 
that the controlled area for an ISFSI is 
the same as the exclusion area for a 
reactor and that the neighboring area 
[since changed to ISFSI-EPZ) for an 
ISFSI is the same as the low population 
zone for a reactor. In concept, these 
areas are similar but the bases for their 
establishment are different. The 
controlled area for an ISFSI is not the 
same as the exclusion area for a reactor 
because the design basis accidents are 
different. Reactor accidents involve a 

1 The term "neighboring area" has been changed 
lo "ISFSI-EPZ." 

potential release of radioactive 
materials;including short-lived species 
such as 131 I. Design basis accidents of 
concern at an ISFSI primarily involve 
direct radiation from exposure to the 
spent fuel rather than releases of 
radioactive materials. The areas 
requiring control or protective action 
measures for the protection of the public 
are quite different and hence using 
different terminology for each avoids 
confusion. 

The four site-related terms and their' 
definitions, i.e., site, controlled area,· 
neighboring area (now ISFSI-EPZ), and 
region, establish each of the . 
geographical areas and the 
interrelationship that would exist 
between these areas and the need to 
protect public health and safety and the 
environment. The site means the real 
property on which the ISFSI is located. 
The controlled area, which may or may .. 
not be the same as the site, has the 
purpose of defining licensee control for 
meeting regulatory licensing 
requirements. The controlled area, in 
most cases, will be enclosed by some 
physical barrier such as a fence, to 
provide the needed control of activities 
within the area. Beyond the controlled 
area, the licensee does not necessarily 
exercise authority over activities. 

The ISFSI-Emergency Planning Zone 
(ISFSI-EPZ) is that area in the 
immediate vicinity of an ISFSI upon 
which local and State governments 
should base their radiological respons·e 
plans. The requirement to define a 
neighboring area in the proposed 10 CFR 
Part 72, in which State and local 
governments could take protective 
action in the event of an emergency, is 
comparable in concept to the emergency 
planning zones for reactors. The term 
ISFSI-EPZ has been adopted to 
differentiate this zone and its 
requirements from those of an EPZ for a 
reactor. 

The regions around an ISFSI site will 
vary in geographical area and location 
depending upon the event being 
evaluated to determine its impact on the 
ISFSI. A region has the purpose of 
defining the area within which such· an 
event can have an impact on the public 
health and safety or environment. This 
impact must be assessed from the 
consequences postulated for the events 
evaluated. 

21. Dose Limits for Normal 
Operations and Accidents. A number of 
commenters addressed the subject of 
dose limits for normal operations and 
accidents. Although spent fuel storage is 
not specifically identified as a fuel cycle 
operation in 40 CFR Part 190, 
"Environmental Radiation Protection 
Standards for Nuclear Power 
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Operations," the dose limits specified in 
this regulation are used in Part 72. 
Section 72.67 was rewritten to better 
clarify the requirements on effluents and 
direct radiation during normal 
operations and anticipated occurrences. 

The accident dose limit of 5 rem was 
placed in a new § 72.68, that defines the 
criteria for establishing a controlled 
area for an ISFSI. The 2-hour criterion 
was deleted; the controlling design basis 
accident for the specific ISFSI covered 
in the application is to be evaluated. The 
5 rerii cumulative exposure limit is 
derived from protective actions 
recommended by EPA for projected 
doses to populations for planning 
purposes.• 

The reference to 24 hours in 
paragraph 72.15(a)(13) was deleted; th'e 
requirements for the accident analysis 
section of the SAR were changed to call 
for the evaluation of a dose commitment 
due to the event that would take into 
account the total dose from a single 
exposure as well as dose reduction due 
to protective action. 

In response to comments on the 
applicability of Appendix I to 10 CFR 
Part 50 and Part 100 to an ISFSI, 
Appendix I is applicable only to light 
water cooled power reactors and Part 
100 is applicable only to power and test 
reactors. Neither of these regulations is 
applicable to an ISFSI. 

22. Geological and Seismological 
Investigations. In the proposed rule, the 
geological and seismological 
investigation requirements for an ISFSI 
site were based on the reasoning that it 
should be possible to select sound sites 
for the few ISFSis expected to be built. 
Seismologically, a sound site was 
considered one having potential ground 
motion of less than 0.25 g from 
earthquake with a return period of 500 
years. This earthquake potential could 
be determined on a probabilistic basis; 
i.e., read from seismic zonation maps 
such as those published by the U.S. 
Geological Survey. 3 Uncertainties in 
such determinations could be offset by 
overdesign. 

This use of probabilistic techniques 
was considered appropriate as a site 
selection criterion; it was not intended 
to be used for determining the design 
earthquake for structures. Assuming a 
sound site as defined above, the use of a 
standard design earthquake of 0.25 g 
(which has a return period that is much 
greater than 500 years) was considered 

'EPA 520/1-75-001, "Manual of Protective Action 
Guides and Protective Actions for Nuclear 
Incidents," September, 1975. 

'Such as Algermissen and Perkins, l'SGS, Open 
File Report 76-416, 1976, "A Probabilistic Estimate 
of Maximum Acceleration in Rock in the Contjguous 
United States." 

conservative and adequate to offset 
uncertainties in an evaluation of a 
specific site on a probabilistic basis. 

However, it was not possible to 
obtain a consensus among experts in the 
field on this approach. It was generally 
agreed that probabilistics techniques are 
adequate to determine potential 
seismicity on a regional basis, but these 
techniques are not yet adequately 
developed for application to a specific 
site. 

As an alternative, the proposed rule 
allowed a site specific "g" value to be 
determined by the procedures of 
Appendix A to Part 100, "Seismic and 
Geologic Siting Criteria for Nuclear 
Power Plants." This provision was in 
Subpart E, "Siting Criteria," and was 
intended for use in the evaluation of site 
characteristics, such as potential soil 
liquefaction, under earthquake 
conditions in areas of low potential 
seismic activity where the use of the 
standard· design earthquake of 0.25 g 
was considered to be unduly restrictive. 
· The final rule makes a differentiation 

between the regions east and west of 
the. Rocky Mountain Front, 
approximately 104° west longitude, and 
in the east makes a further 
differentiation between areas of low 
seismic potential and areas of known 
seismic potential, including, but not 
limited to, New Madrid, Mo.; 
Charleston, S.C.; and Attica, N.Y. 

In areas of low seismic potential in 
the eastern United States, a proposed 
site will be considered acceptable if the 
results from onsite foundation and 
geological investigation, literature 
review, and regional geological 
reconnaissance show no unstable 
geological characteristics, soil stability 
problems, or potential for vibratory 
ground motion at the site in excess of an 
appropriate response spectrum 
anchored at 0.2 g. Unstable geological 
characteristics are defined as capable 
faults, surface offset potential, 
subsidence or collapse features, uplight 
or downwarp, active tectonism, or 
landslide or mudflow potential. In the 
western United States and in regions of 
known seismic potential in the eastern 
United States, the seismicity at a 
proposed site must be evaluated by the 
criteria and level of investigations of 
Appendix A of 10 CFR Part 100, 
"Seismic and Geologic Siting Criteria for 
Nuclear Power Plants." 

The conservatism reflected both in the 
use of a standard design earthquake of 
0.25 g for the design of structures at sites 
in areas of low seismic potential or the 
alternative of developing a site specific 
design earthquake by the very thorough 
investigation required by Appendix A of 
Part 100 is considered necessary and 

appropriate for the protection of an 
ISFSI which could contain a large 
inventory of spent fuel. The Commission 
is considering a revision of Appendix A 
to Part 100. However, it.is anticipated 
that such revision would be in the 
na lure of a clarification of its 
requirements and that the rule would 
still be applicable to ISFSI siting. 

The principle of selecting sound sites 
has been retained in the final rule. For 
example, floodplains and sites that lie 
within the range of strong nearfield 
ground motion from earthquakes on 
larger capable faults should be avoided. 
This principle is consistent with the 
recommendations in the "Report of the 
Siting Policy Task Force," NUREG-0625. 

23. The ISFSI Design Earthquake 
(lSFSI-DE}. The standardized ISFSI-DE 
of 0.25 g for massive structures, such as 
water basins, has been retained in the 
final rule for use at sites east of the 
Rocky Mountain Front that are in areas 
of low potential seismic activity and 
hence do not need to be evaluated by 
the criteria and level of investigations of 
Appendix A of 10 CFR Part 100. 

For sites west of the Rocky Mountain 
Front and in regions in the eastern 
United States of known seismic activity, 
the ISFSI-DE must be determined using 
the level of investigations and the 
criteria of Appendix A of 10 CFR Part 
100, including the requirement that it be 
no less than 0.10 g. 

For an ISFSI that is located on a 
power plant site which has been 
evaluated by the criteria and level of 
investigatio'1S of Appendix A of 10 CFR 
Part 100, the ISFSI-DE for structures 
shall be equivalent to the.safe shutdown 
earthquake (SSE) for a nuclear power 
plant. 

For ISFSI's which do not involve 
massive structures, such as dry storage 
casks and cannisters, the required 
design earthquake will be determined on . 
a case-by-case basis until more 
experience is gained with the licensing 
of these types of units. 

24. Probability Basis Used for Other 
Natural Phenomena. Some commenters 
wanted to go one step further and use a 
probabilistic basis for other natural 
phenomena such as tornadoes and 
floods. I! has been common practice in 
the United States to use probable 
maximum events as design bases for 
radiological safety-related structures, 
systems, and components. When a 
frequency or probabilistic analysis of 
historical data is used to estimate such a 
low probability event, there is generally 
too much uncertainty to make the 
estimate useful for design purposes. 
Therefore, the probable maximum flood, 
for example, is estimated using 
deterministic hydrologic models which 
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utilize meteorological input that 
approaches the upper limit possible for 
that location, taking into account 
existing climate and time of year. 

25. Prequalification of Reactor Sites 
and Their Population Distributions. 
Some commenters recommended that 
reactor sites be prequalified with no site 
specific investigations required for an 
at-reactor siting of an ISFSI. While a site 
that has undergone a full safety and 
environmental review and has been 
approved for a Part 50 facility is likely to 
be found acceptable for a properly 
designed ISFSI. the pre-qualification of 
sites licensed under Part 50 without 
review in relation to the proposed 
design of the ISFSI does not seem 
prudent. Information on a specific Site 
that has been submitted to the NRC. in 
connection with other licensing actions 
need not be repeated in a Part 72 license 
application. It can be incorporated by 
specific references to previous 
submissions. 

26. Transportation Considerations. A 
number of commenters considered that 
the transportation involved in spent fuel 
shipments to an ISFSI could be an 
important consideration in an 
evaluation of site suitability. This might 
be particularly true of a large 
installation. The Commission agrees and 
a new § 72.70 has been added to the rule 
to specifically address this point. 

27. Missile Protection. Part 72 requires 
protection from natural phenomena with 
the exception of tornado missiles. 
Tornado missile protection at reactors is 
of concern because rupture of recently 
discharged fuel at a reactor could cause 
the potential release of volatile short
lived radionuclides, particularly 1311. 
Since the quantity of 1311 present in aged 
fuel at an ISFSI is reduced a factor of 
10 9 due to radioactive decay in the first 
year after discharge, the potential risk 
from the rupture of aged fuel is orders of 
magnitude lower for an 1311 release. The 
radionuclides which could potentially be 
released as a result of a tornado missile 
event are long-lived 85Kr and 1291. 
However, an accident evaluation in 
NUREG--0575, 5 Section 4.2.3.2, using 
conservative assumptions demonstrates 
that the consequences from the release 
of the nuclides attributable to a tornado 
missile would not be significant. Hence, 
a requirement for protection from 
tornado missiles does not appear to be 
justified. 

28. Criticality. A number of 
commenters expressed concern over the 
prospect of a criticality in an ISFSI. 

'Final Generic Environmental Impact Statement 
on Handling and Storage of Spent Light Water 
Reactor Fuel, August 1979. 

Criticality has been a subject of study 
and experiment in the nuclear industry 
and has rec!Jived much attention among 
nuclear engineers. The technology used 
in evaluating a given design for 
criticality potential is now highly 
developed with sophisticated computer 
codes. These codes have been bench
marked by actual measurements in 
various kinds of lattices and 
configurations of critical arrays of fuel 
elements. Because spent fuel storage 
racks are designed with a large safety 
factor to prevent criticality, the 
possibility of a significant criticality in 
ISFSI is very remote. 

29. Application of ALARA to 
Occupational Exposures. Some 
commenters objected to the application 
of the ALARA principle to the design of 
a facility as this might affect 
occupational exposures. These 
objections were based on two points: 

(1) The thought that ALARA applied 
only to public health and safety, and 

(2) Occupational exposures are 
controlled by administrative procedures. 

In response, the ALARA concept does 
apply to occupational health protection 
as·specified in 10 CFR Section 20.l(c). 
Furthermore, although it is recognized 
that occupational exposures can be 
controlled to some extent by 
administrative procedures, design 
provisions such as adequate shielding of 
sources and proper equipment layout to 
minimize exposures are also important 
factors in keeping occupational 
exposures to a minimum. It is often 
impossible to fully compensate for a 
poor design using administrative 
procedures. ALARA (and its 
predecessor ALAP) has been a 
cornerstone of radiation protection for 
many years and it has always been 
considered to apply to all types of 
exposure, occupational and public. 

30. Broadened Applicability of 
Quality Assurance Program. Some 
commenters took objection to what they 
interpreted as a broadening of the QA 
program, e.g., coverage of operations 
and the physical security system. It is 
the Commission's view that a licensee's 
QA program must cover not only design 
and construction, but all activities that 
are important to safety throughout the 
life of a facility. 

31. CertJfication versus Licensing of 
Operating Personnel. The safety of an 
ISFSI is achieved by static means, 
primarily its configuration. Its safety is 
not dependent on dynamic reactions to 
the manipulation of controls like a 
reactor. It is necessary that operating 
personnel be adequately trained but not 
necessarily licensed by the NRC. A 
certification by the licensee of an 

individual's proficiency to operate 
equipment is considered adequate. 

32. Definition of the term 
"Independent". The meaning of the term 
"Independent" as used in Part 72 when 
applied to an ISFSI that is located on the 
site of another licensed facility, was the . ' 
subject of a number of comments and 
considerable staff discussion. 

An ISFSI may be a free-standing, 
away-from-reactor, fully independent 
type of facility or it may be located on 
the site of art existing facility such as a. 
nuclear power plant. Such a location 
could have the economic benefit of 
sharing some utilities, services and 
personnel between the ISFSI and an 
existing facility on the site. 

The rule is applicable to either type of 
location and an ISFSI may be provided 
with services from an existing facility 
and still be considered "independent." 
The use of services from an existing . 
facility (i.e., electricity, makeup water, 
waste treatment, etc.) is allowable 
provided the Commission finds there is 
reasonable assurance that the 
construction and operation of the ISFSI 
will provide adequate protection to the· 
health and safety of the public from the 
standpoint of both facilities involved .. 

Any physical connection between 
facilities must be evaluated, but any 
penetration of the reactor storage pool 
walls will be considered a conclusive 
showing that the ISFSI is not 
"independent" and hence is not within 
the scope of Part 72 and should be 
covered by licensing action under Part 
50. 

33. Licensing Actions Involving 
Previously Licensed Facilities. There 
are now in existence three facilities for 
spent fuel storage that have been 
subject to previous licensing actions. 
These are: 

G.E.-Morris, Ill.-built under a Part 
50 Construction Permit authorization as 
a reprocessing plant; spent fuel storage 
now licensed under Part 70; 

NFS-West Valley-now licensed 
under Part 50; 

AGNS---Barnwell, S.C.-built under a 
Part 50 Construction Permit 
authorization as a reprocessing plant; 
but no operating license issued. 

In the event of an application for use 
of one of the above facilities as an 
ISFSI, a license would be issued if the 
facility meets the requirements of Part 
72. Such licensing actions will require 
the preparation of an environmental 
impact statement or appraisal under 
conforming amendments of Part 51. 'In 
this regard see § 51.5(a)(10) for issuance 
of an initial license for storage of spent 
fuel in an ISFSI at a site not occupied by 
a nuclear power reactor; § 51.5(b)(4) for 
issuance of certain amendments to a 
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Jk.,nse for storage of spent fuel in an 
ISFSI; § 51.5(b)(5) for issuance of a 
renewal license for storage of spent fuel 
in an ISFSI; and § 51.5(b](9] for issuance 
of'an initial license for storage of spent 
fuel in an ISFSI on the site of a nuclear 
p~wer reactor. These environmental . 
impact assessments will include an 
evaluation of feasible alternatives. 
However, since the site selection 
process'for an existing facility has 
already been completed, no comparative. 
review of alternative sites will be 
required unless ther'e is new information 
which could alter the original .site . 
evaluation findings. In practice, this . 
means that alternative sites need not be 
reviewed and that the existing facility 
would- be rejected for siting 
considerations only if the site involved 
found to be unsuitable with respect to 
either safety or environmental impact 
considerations. , 

An .application for renewal of the 
license for the G.E.-Morris facility 
under 10 CFR Part 70 was received on 
February 27, 1979 and has been under 
review since that time. As 10 CFR Part 
72 has become effective prior to 
completion of this licensing action, such 
licensing action will proceed pursuant to 
10 CFKPart 72 which is specifically 
designed.to cover spent fuel storage in 
an ISFSI. This is expected to result in · 
some procedural delays in the G.E.
Morris proceedings. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following new 
Part 72 and related conforming 
amendments of Parts 51, 70, 73 and 150 
to Chapter I of Title 10, of the Code of 
Federal Regulations are published as a 
document subject to codification. 

. ·' 

46 FR 36119 
Published 7/14/81 
Effective 8/13/81 

tOCFRPartn 

Reporting Requirements for Spent 
Fuel Storage Facllltlea Subject to IAEA 
Safeguarda 

AOeNCY: Nuclear Regulatory 
Commi11lon. · 

ACTION: Final rule. 

8UMMAIIY: The Commi11ion 11 amendlns 
·Ill. regulationa to make It clear that 
Ucen1ee1 required to 1ubmlt Inventor, 
change reporta and material 1tatua 
reporta pW'8uant to the US/IAM . 
Safeguards Agreement are not . 
additionally required to submit material 
1tatus reports and nuclear material 
transfer reporll under NRC dome1tic 
1afeguarda regulations. Thi, amendment 
darifiel CommiHiOD Intent that a 
licensee need not 1ubmit duplicatln 
n~. . 
lffECTIVE DATE: August 13, 1981. 

POii FURTHEII INFORMATION CONTAC'n 
Mr. E. R. Morgan. Office of Nuclear · 
Regulatory Research, U.S. Nucl~ar 
Resulatory Commi&1lon. W&1hinstoa. 
DC 20555 (301~3-5976). 

8UPPLEMENTARY .. FORMATION: 0n JulJ 
n, 1980, the Nuclear Regulatory 
Comml111ion published in the Federal 
Reglster (45 FR 50706) a new Part 75 to 
Title 10 of the Code of Federal 
Regulation, and amendmentl to 10 CPR 
Parta 40. 50, 70. 150, and 170 to -
Implement the Agreement Between the 
United State1.of America and the 
International Atomic Energy Agency for 
the Application of Safeguard, In the 
United Statea of America, 

On Novemb~r Z. 1980 (45 FR 74893). 
the Commi&1lon added a new Part 72 to 
Title 10 Implementing licen11illg , . 
requlrementl for the storage of ,pent 
fuel In an Independent spent _fuel 1torqe 
lnlltallatlon. 

Partl 75 and 72 both contain 
requirements for the submittal of 
material atatus reports and material 
transfer reporll (the latter are referred 
to In Part 75 by the IAEA nomenclature 
•• inventory change reporta). The 
amendmentl which follow clarify that 
the Commission does not intend that a 
Ucensee1ubmitduplicatlvereporta. 

Theee amendment• are of a minor and 
nonsub11tantlve nature In that they 
clarify existing requlrementli. A. • . 
result. the pub1lcalion of,a notice of 
propoaed rulemaking i1 unnecessary and 
the nqulrementl or the Regulatory 
Flexibility Act do not apply. No new 
reporting ~qulrementl 1ubject.to the. 
Paperwork.Red1u:tlon Act are lmpoaed. 

Punuant to the Atomic Energy Act of 
1954, 111 amended, the Energy 
Reorga.nlzatlon Act of 1974. 111 amended. 
and aectlona ssz and 553 or Title a or the 
United Statea Code, the follo,vms 
amendmentl to Part 72 or Title fo, 
Ciapter L Code of Federal Regulatlona 
are publJ1hed 111 a document 1ubject le 
codiBcatlon. 

46 FR 58281 
Published 12/1/81 
Effective 12/1/81 

10 CFR Parts 11, 19, 20, 21; 25, 72, 75, 
95, and 170 

Licensing Requirements for the 
Storage of Spent Fuel in an 
Independent Spent Fuel Storage 
Installation; Minor Clarifying and 
Conforming Amendments 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: This document makes minor 
. clarifying amendments to the final rule 

establishing Licensing Requirements for 
th!! Storage of Spent Fuel in an 
Independent Spent Fuel Storage 
Installation. This document also makes 
needed conforming amendments lo 
other parts of the Commission's 
regulations. The amendments are 
necessary to ensure proper application 
of the Commission's regulations. 

EFFECTIVE DATE:. December 1; 1981.·, 

FOR FURTHER INFORMATION CONTACT: 

Dennis W. Reiscnweaver, Office of 
· Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555 (Phone 301-443-
5910). . 

SUPPLEMENTARY INFORMATION: This . 
final rule amends 10 CFR Part 72 of the -
Commission's regulations as published 
in final form on November 12, 1980 (45 
FR 74693) to conform the description of 
the general license to receive title to and 
own spent fuel without regard to 
quantity established in 10 CFR 72.6(b) to 
the description used for comparable 
general lice~ses in 10 CFR 31.9, 40.21 
and 70.20 of the Commission's 
regulations. These gener1:1l licenses do 
not. authorize the general licensees to 
receive, possess, use or. transfer any 
radioactive material and are therefore 
not subject 'to the provisions of 10 CFR 
Part 21. This change to § 72.6(b) will 
make clear that the prqvisions of Part 
21, which rel.ate to the reporting of 
defects and noncompliance and which 
apply, am·ong others, to certain persons 
licensed to possess,· use and/or transfer 
source, byproduct and/ or special 
nuclear material. are noi applicable to 
persons generally licensed under 
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§ 72.6(b). In order to recognize the 
establishment of the general license In 
10 CFR 72.6(b), a minor corrective 
amendment is also made to § 72.2 which 
describes the scope of 10 CFR Part 72. 

This final rule also makes.minor 
conforming amendments to Parts 11, 19, 
20, 21, 25, 75, 95, and 170 of the 
Commission's regulations to incorporate 
in each part, as appropriate, needed 
references to new Part 72. 

Since the amendments are corrective 
and of a minor nature, good cause exists 
for omitting notice of proposed 
rulenJaking and public procedure 
thereon as unnecessary and for making 
the amendments effective upon 
publication in the Federal Register. 

Regulatory Flexibility Act Statement 

This final rule is not subject to the 
provisions of the Regulatory Flexibility 
Act, Pub. L. 96-354, 94 Stat. 1164. The 
Commission has determined pursuant to 
5 U.S.C. 553 that a notice of proposed 
rulemaking need not be issued and that 
the rule may be promulgated in final 
form and become effective on the date 
of publication in the Federal Register. 

Paperwork Reduction Act Statement 

The provisions of the Paperwork 
Reduction Act of 1980, Pub. L. 96-511, 94 
Stat. 2812, are not applicalile to this final 
rule because the final rule does not 
contain any new or amended 
requirements for recordkeeping, 
reporting. plans or procedures, 
applications, or any other type of 
information collection. 

For the reasons set out in the 
preamble and pursuant to the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974, as 
amended, and sections 552 and 553 of 
Title 5 of the United States Code1 the 
following amendments to Title 10, 
Chapter 1 of the Code of Federal 
Regulations are pub!i3hed as a 
document subject to codification. 

47 FR 13774 
Published 4/1/82 
Effective 4/1 /82 

Reporting, Recordkeeping, and 
Application Requirements 

See part 60 Statements of Consideration 

47 FR 30452 
Published 7/14/82 
Effective 10/12/82 

Protection of Employees Who 
Provide Information 

See Part 19 Statements of Consideration 

•7 fR 41336 
Publl!Md 1/20/82 
Effec:tlw 1/20/82 

Minor Clarifying Amendments . 

49 FR 9352 
Published 3/12/84 
Effective: Upon approval of 0MB or 
6/7/84. 

Environmenial Protection Regulutions 
fur Domestic Lincensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 51 Statements of Consideration 

49 FR 24512 
Published 6/14/84 
Effective 6/7/84 

Environmental Protection Regulations 
for Domestic Licensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 2 Statem,ents of Consideration 

50 FR 41662 
Published 10/15/85 
Effective 11/14/85 

Hybrid Hearing Procedures for 
Expansion of Spent Nuclear Fuel 
Storage Capacity at Civilian Nuclear 
Power Reactors 

See Part 2 Statements of Consideration 

50 FR 45398 
Published 10/31/85 

Hybrid Hearing Procedures for 
Expansion of Spent Nuclear Fuel 
Storage Capacity at Civilian Nuclear 
Power Reactors 

See Part 2 Statements of Consideration 
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38 FR 35430 
Published 12/28/73 

PART 73--PHYSICAL PROTECTION C)F 
PLANTS AND MATERIALS , 

Purauant tc> the At.om1c Enel'l!Y Act of 
1954, as amended, and sections 552 and 
553 of Title 5 of the Unned states Code, 

. Uie At.omtc Energy CommJ.slon'a regula· 
tlcm 10 CFR Pa.rt '13 Is herebJ' repu1,. 

,liahed BIi a document suhJect to cod1flca· 
' Uon for the purpose of IDcorparatmg 
fnt.o one 'document all amendments to 
the recu]aUon to date IDcludme the 
amendments publlshed L"ll the PDICII.IL 
B!!GISTJ:B on November 8, 1ffl. :rn re
Jl'lbllshlng Part 73 a number of editorial 
cbanae$ have been made. including 
clarUlcatkm of the effective date of a 
number of aecttona. 

40 FR 52840 
Published 11 /13/75 
E.ffective 12/15/75 

PART 73-PHYSICAL rROTECTION OF 
PLANTS AND MATERIALS 

Advance Notice of Certain Shipments of 
Special Nuclear Material 

On April t, 1975, the Nuclear Regula
t.ory Cornmtsston <NRC) published in the 
F'&Dl!RAL Rl!GISHR (40 FR 15098) pro
posed amendments to its regulations In 
10 CFR· Part 73 to require that advance 
notice of $fpments Involving certain 
quantities of special nuclear material 
<EINM~ be provided to the NRC, and that 
the NRC be notified upon arrival of such 
shipments. Interested persons were in
vited to submit comments and sugges
tions for consideration In connection 
with the proJJOSed amendments within 30 
days after Publication in the PnftAL 
Rsolll'rft. Upon conalderatlon of the 
comments received and other factors in
volved, the NBC baa adopted the pro
PoSed amendments with certain modifi
cations set forth below. 

Significant dUrerences from the 
amendments published for comment 
are: Cl) the amount of information to be 
supplied in the advance sh1ppln8 notice 
has been reduced; <:a> In addition to 
notifying the NBC Inspection and En
forcement Regional omce by man, the 
licensee la reqi•.lttd to notify the Director 
of the appropriate Regional omce by 
teJephone seven days in advance of the 
ahlpplng dat.e that an advance shlpplnir 
notice had been sent by mall; ·(3) the 

requirement for advance shipping noUce 
Is not applicable to spent fuel shlp~ents; 
and would also not be applicable to .ship
ments or transfers of BNM by road with 
one way transit times of one hour or less 
in duration between Installations of a 
licensee; <t> telephone and telegraph 
or teletype notifications are required 
when the shipment arrives at it.Ii des
tlna tlon in all Cl!,SeS; · { 5 > and a detlnltlon 
of the ,-J>Proprlate NRC Regional In
spection and Enf~t .omce to be 
notlfted of shipments tias been added. ' 

The follo'IVfns discussion pertains to 
Items (1) thrOU!fh <S> respectively: · 

m The pro~ rule specified that 
the advance notice of shipment contain 
information as specified 1n § 73.70(g). 
Comments on this requirement Indicated 
that some of the Information In propos~d 
§ 73.70(g) Is not available seven days in 
adva.nce of a shipment. Accordingly this 
provision has been revised to require 
only the following Information in the 
advance shipping notice: shipper, re
ceiver, carrier Cs>, estimated date· and 
time of departure .and arrival, transfer 
points, and modes of shipment. 

(2) A telephone call to the Director of 
the appropriate NRC Inspection and 
Enforcement Regional omce assures that 
the Regional Office would be.alerted to 
the fact that advance shipping lnforma~ 
tion details were being sent by mail. 
Appropriate action could be taken If the 
information did. not arrive. as expected. 

<3> Several commenters reqvested 
clariflcatlon on whether the adva.nce 
shipping notice was required for spent 
fuel shipments: It was not Intended that 
the advance shipping notice apply to 
spent fuel shipments. Accordingly, § 73.6. 
has been revised to except spent fuel 
shipments from tlie requirement for an 
adva.nce shipping notice. Additionally, 
one commenter· requested that Inter-site 
shipments between closely spaced ln
stane.tlons also be excluded from the re
quirement of an advance shipping notice. 
Section 73.72 has been accordingly re
vised to exclude the requirement of an 
advance shipping notice for "road ship
ments or transfers with one way transit 
times of one hour or less In duration 
between Installations of a lice~." 

<4> Paragraph 73.36Cc> (3) of the pro
posed rule required the consignee to 
notify the shipper upon arrival of a shlp
ml!nt b:, teiepllone, t.elegraph or Ul~. 
Paragraph 73.36<e> of the proposed rule 
required that the consignee inform the 
shipper and the appropriate Regional 
Office by telephone and telegraph or tele-

type. ID order to' m~e notification re
quirements upon arrival of a shipment 
consistent, paragraph 73.36(c) (3) has 
been revised to require that the consignee 
Inform the shipper by telephone and 
telegraph or teletype. 

(5) ID order to be more definitive as 
to the "appropriate'; NRC Inspection and 
Enforcement Regional Office to be in
formed of shipments a new definition has 
been added in paragraph· 73.2(r). For 
domestic shipments tll,e appropriate Re
gional .Ofllce Is the office within whose 
region the licensee who Is responsible for 
tl!e ·physical protection arrangements of 
the shipment Is located. For. eXJ)ort and/ 
or Import shipments the appropriate Re
gional O.flice Is the ofllce within whose 
region .the licensee ·wh.ci is responsible for 
the physical protection arrangements of 
the shipment Is located and also the Re
~ Office for. the region In, which the 
last or first point of exit or entry from 
or µito the tI.S. ls located, as appropriate. 

~uant to the Atomic Energy Act of 
195", as amend~d. the Energy Reorgani
zation Act of 197t, and sections 552 and 
553 of title 5 of the United States Code, 
tbe following amendments of Title 10, 
Chapter I. .Gode of Federal Regulations, 
Part 73 are published as a docwrientsub
ject tci cod11lcatlon. 

42 FR 10836 
Published 2/24n7 
Effective 3/28/77 

PART 50-LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

PART 73-PHYSICAL PROTECTION OF 
PLANTS AND MATERIALS 

Requirements for the Physical Protection 
of Nuclear Power Reactors 

On November 13, 1974, the Atomic 
Energy Commission published in the 
FEDERAL REGISTER (39 FR 40038) pro
posed amendments to its regulations in 
10 CFR Part 73, "Physical Protection of 
Plants and Materials," which, in the in
terest of the common defense and secu
rity and the public health and safety, 
would identify measures to be taken for 
the protection of nuclear power reactors 
against industrial sabotage. 

Interested parties were invited to sub
mit comments and suggestions in con
nection with the proposed amendments 
within 60 days after publication in the 
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FEDERAL REGISTER. Upon consideration of 
the comments received, and other factors 
involved, the Nuclear Regulatory Com
m1ss1on has adopted the proposed 
amendments, with certain modifications 
as set forth below. 

Significant differences from the pro
posed amendments published for com
ments are: (1) Addition of a general 
performance requirement; (2) clarifica
tion of the requirements for multiunit 
sites; (3) clarifying the number and re-
. sponse requirements of onsj.te security 
personnel; (4) rewording of the require
ment to have a security supervisor on 
shift at all times; (5) specification of 
the level of illumination to be provided 
for monitoring a.nd observation require
ments; (6) replacement of the term 
"bullet penetration resistance" with a 
new term "bullet-resisting"; (7) changes 
to permit off loading of cargo inside of 
the protected area; (8) a change to re
quire escort for all vehicles in the pro
tected area, except designated licensee 
vehicles, instead of requiring cleared 
drivers or licensee employee drivers; (9) 
a change to permit certain Commission 
approved delivery and inspection activi
ties to be carried out in protected or vital 
areas; (10) deletion of the requirement 
for additional barriers to obstruct ready 
access to vital areas; (11) changes to 
permit additional licensee vehicles nee- · 
essary to the conduct of the official plant 
functions into the protected area; (12) 
an addition to require upon termination 
of employment of any employee that cer
tain keys, locks, combinations, and other 
related equipment be changed; (13) 
changes to require the implementation 
of the new rules on a graded basis; and 
(14) changes in the protected area access 
control provision to delete the require
ment for progression of search functions 
and to define physical protection in 
terms of a bullet-resisting structure. 
Editorial changes also were made, as ap
propriate. This includes eliminating an 
obsolete provision in § 50.54. In addition, 
§ 73.55 (b) (2), (b) (3), and (b) (4) (phys
ical barriers) and § 73.55 (c) (3) and 
(c) (8) (access requirements) have been 
clarified and reorganized into § 73.55 
(c) (2), (c) (3), (c) (4), (c) (5) and (d) 
(3). (d) (4), respectively. 

The following discussion pertains to 
items (1) through (14) above: 

(1) Although performance objectives 
were considered in the development of 
the proposed rule, the rule itself did not 
specify the level of performance that the 
physical protection system and security 
organization are to achieve. Many of the 
comments indicated that inclusion of a 
general performance requirement would 
aid in the implementation of the rule 
and more explicitly indicate the levei of 
protection required. A paragraph has 
been added to the amendment which ad
dresses these general performance re
quirements for the physical protection 
system and the security organization. On 
the basis of intelligence and other rele
vant information available to the NRC 
there are no known groups in this coun
try having the combination of motiva
tion, skill, and resources to attack either 
a fuel facility or a nuclear power re-

actor. In addition, studies have· indicated 
that the generic characteristics (i.e., the 
"defense-~n-depth" concept of reactor 
plant design) of commercial power re
actors make the releasing of radioactiv
ity by acts of sabotage difficult. Further
more, the potential consequences of a 
reactor sabotage are judged to be less 
than the extreme consequences which 
could be associated with the successful 
detonation of an illicit nuclear explosive 
device. Having considered these factors, 
the Commission has concluded that the 
level of protection specified in § 73.55 is 
adequate and prudent at this time. The 
kind and degree of threat and the vul
nerabilities to such threats will continue 
to be reviewed by the Commission. 
Should such reviews show changes that 
would dictate different levels of protec
tion, the Commission would consider 
changes to meet the changed conditions. 

Compliance with the detailed require
·ments should ~ssentially satisfy the gen
eral performance requirements stated 
in the rule in § 73.55 Ca). However, there 
may be instances for some plants where 
additional requirements will have to be 
imposed so that the general performance 
requirements can be met. In these cases, 
such requirements will be specified by the 
Commission's staff. In any event all li
censees subject to the rule must comply 
with the general performance require
ments. Nothing herein should be con
strued as precluding licensees from pro
viding the Commission's staff with 
suggested other . equivalent detailed 
measures that the licensee determines to 
be necessary to meet the general per
formance requirements. 

It also should be noted that to reduce 
the vulnerability of operating facilities 
from the threat of an insider, the Com
mission is considering a program to re
quire personnel security clearances for 
individuals. employed in sensitive work 
activities who have access to or control 
over special nuclear material. However, 
applicants and licensees should continue 
to use the employee screening guidance 
from the American National Standard, 
ANSI N18.17, "Industrial Security for 
Nuclear Power Plants." Should the con
tinuing review of such internal threats 
by the Commission show changes that 
would dictate different levels of protec
tion, future changes to meet these new 
conditions would be forthcoming. 

(2) In .adopting these amendments 
the Commission considered the special 
case of the physical security interfaces 
of an operating reactor on a site at 
which another reactor is under construc
tion. Specifically, consideration was 
given to the need for special access pro
cedures, barriers, or guards at the se
curity boundaries common to the two 
units. It was determined that these 
amendments require a level of protec
tion along a protected area boundary; 
i.e., monitored physical barriers, isola
tion zones, and surveillance, which is 
independent of the activity outside or 
inside the protected area. While the 
specific protective measures will vary 
according to what is adjacent to a pro
tected area boundary, e.g., a river, a 
parking lot, or a reactor under construc
tion, the level of protection and its 

functional requirements will not vary. 
However, to clarify the requirements on 
these and other special cases of physical 
security interfaces of operating power 
reactors, a specific mention is made of 
the case of adjacent reactor facilities. 

(3) Guard force duties have been the 
subject of review by the Commission in 
connection with fuel cycle facilities. A 
specification of those duties, appropriate 
to licensed power reactors, has been in
cluded in § 73.55 (h) (3) .1 

In addition, minimum and nominal 
numbers of armed response personnel 
have been specified in§ 73.55(h) (2). The 
number of such armed response person
nel required at a given facility could be 
more or less· than the nominal number 
depending on factors such as the follow 
ing to be considered during evaluation of 
a licensee's physical security plan, not 
necessarily in order of importance : 

Ca) Selection, training and motiva
tion of response force. 

(b) Availability and construction of 
. defensive positions. 

(c) Availability and knowledge of 
weapons and other equipment. 

(d) Individual site considerations, in
cluding size, topography, configuration, 
geography, weather, and number of nu
clear power plant units. 

(e) Location and reliability of initial 
detection devices. 

(f) Consideration of Local Law En
forcement Agencies response. 

(g) Vital area hardening, including 
plant design, location of and access con
trol to vital areas. 

<h) Design and construction of pro
tected area barriers. 

(i) Redundancy of security systems. 
(j) Initial clearance and continuing 

reliability assessment of personnel. 
(k) Security and contingency proce

dures. 
It also should be noted that, to increase 

the effectiveness of security organiza
tions, the Commission is considering a 
regulation concerning guards and other 
security personnel qualifications and 
training. The regulation could take the 
for of an amendment to 10 CFR Part 73 
and include performance criteria for use 
by licensees in developing and applying 
detailed personnel qualifications, basic 
training, and tactical training plans to 
be used in conjunction with security 
plans. 

(4) The proposed rule would have re
quired that a supervisor of the security 
organization be onsite at all times. Com
ments indicated that the responsibility 
of the security supervisor had been con
fused with that of the shift supervisor. 
To clarify its intent, the rule set forth 
below was reworded to require that orie 

1 The Commission has published for com
ment, proposed amendments to 10 CFR 73.50 
(g) that correspond to the response require
ments contained in § 73.55(h) (3). While the 
proposed change to 10 CFR 73.50(g) is a sep
arate rulemaking from this proceeding, per
sons with an interest in the response require
ments in § 73.55(h) (3) may comment on· 
the proposed amendment to§ 73.50(g) before 
April 11, 1977. Any changes resulting from 
comments on § 73.50(g) w!ll also be con
sidered with respect to the present rule. 
§ 73.55(h) (3). 
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full time member of the security organi
zation who is authorized to direct the ac
tivities of all other members of the secu
rity organization be onsite at all times. 

(5) The proposed rule did not specify 
a level of illumination. Comments indi
cated that a level of illumination should 
be specified. The rule set forth below 
specifies a level of illumination which is 
sufficient for the monitoring and observa
tion requirements. 

(6) The proposed rule used the term 
"bullet penetration resistance." Com
ments indicated a need for a clear mean
ing. Since the meaning of "bullet pene
tration resistance" was covered in the 
term "bullet-resisting" defined and used 
by the Underwriters' Laboratories (UL) 
Standard UL-752, the rule set forth below 
was changed to use the term "bullet
resisting" and a new definition has been 
added in § 73.2 to correspond to the defi
nition of "bullet-resisting" used by the 
Standard UL-752. 

(7) The proposed rule would have re
quired that cargo be off loaded outside 
the protected area. On the basis of pub
lic collllJlents, it was determined that off 
loading outside the protected area may 
not be cost elfective. The rule set forth 
below provides for off loading inside the 
protected area under appropriate secu
rity conditions and, to tne extent prac
ticable, at a specifically designated mate
rials receiving area that is not adJacent 
to a vital area. · 

(8) The proposed rule would have re
quired that either the driver of a vehi
cle permitted access into the protected 
area possess an AEC personnel security 
clearance, or the vehicle be driven by an 
employee of the licensee while in the pro
tected area. Based upon the comments 
received and the attendant increase in 
traffic that would result from item (7) 
above, regarding off loading, the rule has 
been revised to require that all vehicles, 
except designated licensee vehicles, re
quiring entry into the protected area 
shall be escorted by a member of the 
security organization while within the 
protected area. 

(9) The proposed rule would have re
quired that all packages be searched prior 
to entry into the protected area. The rule 
set forth below has been changed to per
mit certain Commission approved deliv
ery and inspection activities to be con
ducted within protected or vital areas for 
reasons of safety, security or operational 
necessity. 

(10) The proposed rule would have 
required appropriate barriers to obstruct 
ready access to vital areas by ground 
vehicles. The Commission has decided 
on the basis of studies in progress that 
this proposed provision as it applies to 
vehicles should not be included in the 
regulations at this time. This proposed 
amendment has been deleted from the 
rule set forth below, although physical 
barriers are required for protection 
against attempts at unauthorized access 
of the character described in the general 
performance requirements. 

(11) The proposed rule would have 
limited the admission of vehicles de
signed primarily for carrying passengers 

within the protected area to only those 
designated as emergency or security ve
hicles except under emergency condi
tions. Based on comments received the 
Commission has concluded that addi
tional transportation, other than for 
emergency and security purposes, is re
quired to perform necessary plant func
tions. Therefore, the rule set forth below 
has been modified to permit designated 
licensee vehicles necessary to perform 
official plant functions within the pro
tected area but with certain necessary 
controls. 

(12) The proposed amendments speci
fied that locks, keys, combinations, and 
other related equipment used to control 
access to protected and vital areas be 
controlled to reduce the probability of 
compromise and be changed whenever 
there is evidence that they may have been 
compromised. An additional requirement 
to change upon terminati.m of employ
ment of any employee, keys, locks, com
binations, and related equipment to 
which that employee has access, has 
been included. 

<13) The proposed amendments speci
fied that the new rules be implemented 
by licensees by 180 days from the date. 
of Commission approval of the physical 
security plan. Comments received showed 
a need for additional time for implemen
tation of certain features. It appears that 
additional time could be provided for 
compliance with some features of the 
rule without prejudice to the public 
health and safety and common defense 
and security. Other features can be more 
promptly implemented. The Commission 
has therefore concluded that a graded 
program for implementation is desirable. 
The rule has been changed to permit 
additional time for construction and in
stallation requirements and to require 
the procedural aspects in the organiza
tion, access, communications, and re
sponse provisions to be implemented by 
May 25, 1977. 

(14) The proposed amendments would 
have required that access control to the 
protected area proceed progressively 
from the detection of firearms and ex
plosives t.o identification and admission, 
that the function for the detection of 
firearms and explosives be physically 
separate from the function of identifica
tion, and that individuals performing the · 
identification and controlling admittance 
be housed in a structure capable of pro
viding physical protection to the occu
pants to assure their ability to respond 
and summon assistance. On further con
sideration, these provisions appear to be 
unduly restrictive. The important factor 
in preventing a compromise of such an 
access control function is to protect the 
ability of the guards to respond and to 
summon assistance. Accordingly, the 
progression and physical separation pro
visions discussed above have been deleted 
from the amendments and a requirement 
added for isolation of the individual<s) 
responsible for the last access control 
function within a bullet-resisting struc
ture to assure his ability to respond and 
communicate. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reorga-

nization Act of 1974, and Section 552 
and 553 of title 5 of the United States 
Code, the following amendments to Title 
10, Chapter I, Code of Federal Regula
tions, Part 73 are published as a docu
ment subject to codification. 

42 FR 64103 
Published 12/22/77 
Effective 1/23/78 

PART 73-PHVSICAL PROTECTION OF 
- PLANTS AND MATERIALS 
Guard Force Response to an Alarm 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 
SUMMARY: The Nuclear Regulatory 
.Com.mission ls amending its regulations 
to clarify the alarm response require
ments for onsite guards to protect spe
cial nuclear material from theft and 
licensed plants from industrial sabotage. 
EFFECTIVE DATE: The amendments 
become effective January ~3. 1978. 
FOR FURTHER INFORMATION CON
TACT: 

George W. Mccorkle, Chief, Physical 
Security Licensing Branch; U.S. Nu
clear Regulatory Commission, Wash
ington, D.C. 20555, 301--427--4181. 

SUPPLEMENTARY INFORMATION: 
On February 10, 1977, the Nuclear Regu
latory Com.mission published in the 
FE:>!:RAL REGISTER (42 FR 8382) proposed 
amendments to its regulations in 10 CFR 
Part 73, "Physical Protection of Plants 
and Materials," which would clarify the 
responsibilities of the onsite guards for 
the protection of special nuclear material 
from theft and licensed pla.Iits from in
dustrial sabotage, and would assure uni
formity in the application of regulatory 
requirements 1n this important area. 

Interested parties were invited to sub
mit comments and suggestions in con
nection with the proposed amendments 
withlp. 60 days after publication in the 
FEDERAL REGISTER. Upon consideration of 
the comments received and other factors 
involved, the Nuclear Regulatory Com
mission has adopted the proposed 
amendments, with certain modifications 
as set forth below. Bignlflcant differences 
from the proposed amendment published 
for comment are: Cl> Restructuring arid 
rewording of the measures j".o ·be taken 
t.o neutralize a threat, and (2) rewording 
of conditions for the use of deadly foroe. 

Some of the comments received indi
cated a belief that the guard force ac
tions listed .in the proposed rule were 
sequential, that is, <1v> was not to begin 
until (111) was completed. To clarify its 
tntent, the rule was reworded to require 
tba.t actions t.o neutral1Y.e the threat <tn
t;erposlng guards between special nuclear 
material and any person attempting 
entry far the purpose of industrial sabo
tage or theft, et.c., and 1nform1Dg local 
law enforcement agencies of the threat 
and requesting assistance) .be taken con
currently. Additionally, the words "if 
necessary" were deleted with regard to 
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requesting assistance from the local law 
enforcement agency. ·1n any lnstance 
where active measures to neu~ ~ 
threat are undertaken, requesting as
sistance from law enforcement personnel 
appears prudent. · · 

Three commentors addressed the Com
mission's statement on the use of·deadly 
force as contained in the proposed rule. 
One commen:tor felt the Atomic Energy 
Act of 1954, as amended, should be 
vlewed as p~ptlng state law 1n tlda 
area. Others said the rule should permit 
the use of deadly force to prevent a 
felony. · 

The use of deadly force by prl.vate 
guards at nuclear power plants and fuel 
cycle facWties has for many years pre
sented a regulatory problem to the Nu
clear Regulatory Commission. In ·the 
absence of overriding Federal authority, 
the law governlng the llabWty of a pri
vate guard Is State law. That is, 1f a pri
vate guard while on duty kllled or 
wounded someone, the klllJng or wound
ing would be Justlftable or not depending 
upon the law of the State 1n which it oc
curred. Experience with licensees and re- . 
search has shown that considerable 
variation 1n State law exists.on the ques
tion of Justifiable hom1clde. However, 1n 
tihe narrow context of private guards 
doing their job on private property, there 
are three major aspects of Justifiable 
homicide tb.at the Commission thinks are 
universally acceptable in this country and 
that can, accordingly, be embodied in a 
rule of general appllcation .. The first 1s 
~t the guard has ~o duty to retreat 
from a show of force, or from a situation 
that could lead to use of force. 'lb1s prin
ciple Is embodied in the response rule 1n 
the. requirement that the. guard inter
pose himself between the adVf:lSarY and 
the materlal -access areas or vital ~ 
subject to attack. A second principle Is 
that guards may generally meet force 
with force. This principle Is stated In the 
response rule. Finally, there Is general 
acceptance of the use of deadly force 
when there Is a reasonable belief It 1s 
necessary in sel!-defense or defense of 
others. It ls made· clear In the rule that 
licensee's guards are expected to stand 
and USfl their right of self-defense 
against adversaries. The Commission be
lieves that these three principles, taken 
together, constitute an adequate, prac
tical, and publicly acceptable response 
rule. 

Whether t!le Commission should. go 
further In 1t-s response rule Is a matter 
currently under consideration. The Gen
eral Accounting Office, In a classified re.;.. 
port on security at fuel-cycle facWtles, 
has recommended that the Commission 
seek Federal and/or State legislative au
thority, "as appropriate," to allow guards 
to use nrearms to J)l'eVeDt the theft of 
apec1al nuclear materlal If such· action 
Sa t.be ·m.iJllmum necessary to· accom
plish the task. The Commission le eval
~tlng this recommendation 1n lfgbt of 
its current policy needs and Ule apposite 
legal authorities. An unclassified .digest 
of the report has been publlshed by GAO 
(~77-408, May 2, 1977). 

To clarlfy the regulatory Intent con
sidering the above principles, the condi
tions for the use of deadly force were 
reworded to emphe.sl7.e that the guard 

applylng deadly fo~ce Is the person who 
must have a reasonable belief that such 
force Sa necessary 1n self-defense or In 
the defense of others. ' 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Eneuy Reorganl
·ratton Act of 197-l, and Section 553 of 
Title 5 of. the Unit.eel States Code, the 
following . amendments to . Title 10 
Chapter I, Code of Pederal Regulations, 
Part 73 are published as a document sub
Ject to:CCJdfflcatlon. 

43 FR 11962 
Published 3/23(/8 
Effective 6/6/18 

LICENSED NUCLEAR· MATERIA.LS·AND 
FACILITIES 

llc .. niee Safeg~ards Contlngel~cy 
· Plani 

AGENCY: Nuclear Regulatory Com
mission. 
ACTION: Final rule: 
SUMMARY: The Nuclear Regulatory 
Commission is amending · Its regula
tions to require that licensees autho
rlz.ed to operate a nuclear reactor 
<other than certain research and test 
reactors>, and those authorized to pos
sess strategic quantities· of plutonium, 
uranlum-233, or uranlum-235 develop 
and lmp~ement . acceptabl,: plans for 
responding to threats, thefts, and in
dustrial sabotage of licensed nuclear 
materials and facilities. · 

The plans will proV,de a· structured, 
orderly, and timely· response to safe-
1118,l'ds , contl.niencies arid will be an 
important segment of NRC's contln
irency planning programs. Licensee 
safeguards contingency pla.ns will 
result . In organizinc' lic;en.see's safe
guards resources In such a way that. In 
'the unlikely event Of.a safeguards COil• 
tlngency, the responding participant:. 
-will be Identified, their several respon
·slbilitles :specified, and their responses 
.coordinated. · 
EFFECTIVE DATE: June 6. 1978. 

NoT~.-The Nuclear Reirtilatory Commis
sion has submitted this rule to the Comp
troller General for review of lu; reportlnl! 
requirement under the Federal Reports Act, 
&s amended, 44 U.S.C. 3512. The date on 
which the reporting requirement of the ·rule · 
becomes effective. unless advised to the con
trary, Includes a 45-day period which that 
statute allows ·for Comptroller General 
review <44 U.S.C. 3512<i:><2». 
FOR FURTHER INFORMATION, 
CONTACT: .. 

Thomas F. Carter, Ji:., Chief, Con-. 
tlngency Planning Branch, U.S. Nu-· 
clear Regulatory Commission, Wash- . 
lngton, D.C .. 20555 telephone 301-, 
427-4191. . 

SUPPLEMENTARY INFORMATION: 
On-May·.19, 197'1, the Nuclear Regula-. 
tory Commission <NRC> published 1n 
the FEDERAL REGISTER (42 FR 25744) 
proposed amendments to 10 CFR 
Parts 50, .7!1, and 73 of Its regulations. 
Interested · persons were invited to 
submit written comments and sugges- · 
tlons 1n connection with the propo~ed 

amendments within 60 d&)'S. after pub: 
licatlon .in the FEDERAL REGISTER. The 
Commission also has under consider
ation other proposed amendments to· 
10 CFR Part 73 that relate to the re
sponse: to. a safeguards contingency. 
Theall were. published on July 5, 1977 
<42 FR 34310>, and were titled,- '"Per
formance Oriented: Safeguards. Re-. 
quirements." The eomment pedod.ex-· 
pired on September 19, 1977. . 

For administrative convenience· the 
Commission is inco·rporatlng, some sec
tions of ' the proposed amendments . 
published on July,5, 1977, in the final 
rule on safeguards contingency .·plan
run·g. Upon consideration of the com-. 
nients received on the . proposed, 
amen!iments published on May -19, 
1977, and on the pertinent sections of 
the proposed amendments published 
on July 5, 1977, and ,upon consider
ation' of. other factors inyolved, ,:the 
Nuclear Regulatory Commission has 
adopted the proposed amendments 
with certain modifications as set forth 
below. <The pertinent sections of the 
proposed rule published ·on. July. '5, 
1977, are paragraphs 73.26<c>C3)CUI), 
73.26(d), 73.46(b)(3)(ili), 73.46<hi, 
73.55<b><3J(ill) and 73.55(hJ.) .. · · 

Significant differences from the pro- · 
posed amendments published for .com
ment on May 19, 1977, are: Cl) licens
ees· will be reqUired to submit for NRC 
approval c.11 categories of information, 
1n a safeguards. contingency plan (as 
set forth in Appendix C to 10 CFR· 
Part 73) except the Implementing Pro
cedures; the proposed rule re(!Ufrt:.d 
that implement'ng Procedure:·; :;.lso be 
subject to NRC. approval as part of the 
licensing process; ·c2i the observation 
that a goal of contingency planning Is 
·for iicensee responses to be compatible 
with Feder&.! responses has been· re-: 
moved; <3> t!1e requirement concerning 
··a statement of the perceived danger" 
has been clarified by stating that such · 
a statement promulgated by the Com
mission may be. used by the licensee; 
(4) cross-reference to the licensee's 
physical security plan Is explicitly-per
mitted· for topics that are adequately 
covered· in that plan; <5> the require-· 
ment for periodic drills .or tests-of the. 
licensee's safeguards contingency :plan 
has been modified to relieve the licens
ee from responsibility for testing the· 
response· of entities not under the 11· 
censee's control; . <6) paragraphs 
73.50(gJ and 73.55(h) have been re
vised to· include an explicit ·require
ment for safeguards contingency plans 
1n accordance with the proposed rule 
published on July 5, 1977; and <7> the 
requirements on "'Development and 
Maintenance of the Plan"' have been 
removed from Appendix C of 10 CFR 
Part 73 and placed at appropriate 
places 1n the text of the rule. · 

The following discussion pertains to 
items Cl) through <7> above. 

'(1) Several commenters suggested 
that the fifth category of information 
<Procedures> contained in a safeguards 
contingency plan as set forth in Ap
pendix C of 10 CFR . Part 73 should 
not be a part of a licensee's .approved 
safeguards contingency plan because 
of the lack of flexibility associated 
with requiring Jlo'RC approval or .con
currence of day-to-day operations. 



PART 73 • STATEMENTS OF CONSIDERATION 

They cited other precedents in this 
area, such as § 50.59 of 10 CFR Part 
50. 

The amendments as proposed con
tained the flexibility suggested by 
these comments. In paragraphs 
50.54Cpl and 70.32Cg) as proposed on 
May 19, 1977, the licensee would not 
be required to submit changes to the_ 
contingency plan to the NRC if the 
changes did not decrease the plan's ef
fectiveness. Paragraph 50.54(p l has 
been revised to state this option more 
explicitly. 

In consideration of i.he comments, 
however, the Commission has decided 
to· omit the Procedures as part of .the 
licensee safeguards contingency plan 
approved by the Commission. The pro
cedures, which are derived from the 
Responsibility Matrix, will be a docu
ment that can be changed by the H
censee. It the Responsibility Matrix is 
changed as a result of a procedure 
change, however, an amendment to 
the plan must be submitted for ap
proval in accordance with paragraph 
50.54(p) or 70.32(g). The Procedures 
will continue to be a part of the plan, 
and NRC's Office of Inspection and 
Enforcement will insure that the:v con
form to the licensee's Responsiblllty 
Matrix. 
: Paragrap~ f!O 34<d>, !0.54<P.>, 

70.22<g>,. . 70.~2<J>. "to.32~g>, T3.30<g>, 
~tlon_ 73.40, lmd Appendix e t.p· 10 . 
t'FR ~ 73 have been revised to re-
fiect this ·eiumge, . 
· (2). 'Several . commeriters sug(est~d 

that the g(Jal of having licensee cor.
tingenlly p~ compatible wtth:Feder
al responses should be the responsibil
ity of the Nuclear Regulatory Com
mission rather than the licensee's, be., 
cause the Commission is In a bet~t 
posltfon''to·fntegrate this capability. 

The Cornmlsston dld··not intlmd 'to 
bnply that licensees were resP'QtlSible 
for l.n$\irlng ~ompatiblltty of licensee 
and Jl'edeni.l-level safeguards contin
gency· plans. The goal that the plans 
be compatible will be achleyed 
through licensee plans prepared in ac
cordance ~th the "Standard Format 
and Content" guides that the Commis
sion is fumlshliig to the licensees. 'l"lie 
Commission will assure 'that ··'tke 
guldes provide fo'i' the desired cmiipatl~ 
bUlty. . ·, 

·Neverttieleas, because the statement 
regardlnt compatibility of licensee ahd 
Federal responses has been subject to 
misinterprP.tatlori, It has been deleted · 
from the introduction to Appendix C 
of 10 CPR Part '73, 
~c3> 'Severa1<· commenters believed 

that a "statement of the percerved 
danger"· Is in the purview of the Com- · 
rillssion. and that· further theorizing by 
the licensee · on additional threats 
would be a drain on resources already 
allocated to·tmplement existing plans. 

The requirement for the licensee to 
submit a "statement of the perceived 
danger" In the .Background section of 
his safegut1.rcis'· contingency plan· <cf. 
Appendix C to 10 CFR Part 73) has 
been modified to permit the licensee 
to incorporate such a statement pro
mulgated by the· Commission if the 11· 
censee choose11 to do so. However, the 
licensee !hould.:examine his facility or 
operation· to determine its vulnerabili
ties in light of the adversar~· charac-

teristlcs postulated- by the c·ommis
sion. This examination would make 
the licensee more aware of the total 
scqpe of a respo_nse and could promote 
the generation ·of additional stimuli in 
the Generic Planning Base. 

<U Many comments dealt with· the 
contention that contingency plans du
plicate other plans. Recommendations 
were made to ~ombine all security-re
lated plans h_lto 11 single plan. 

The 'licensee'· br · · applicant may 
submit a single security-related plan 
as long as he· assures that all require
ments of Appendix C of 1 O CFR Pa.rt 
73 have been addressed. The t,hree 
"Standard Format and Content" 
guides that are being Issued concur
rently with these amendments provide 
guidance developed by the staff. on the 
kind of Information needed ~ .the 
safeguards contingency plan and also 
P!lrmit reference to Information that 
may have .been submitted in an exist
ing security .plan. Section 50.34<d) and 
Appendix C <under Licensee Pla.nn.lne 
Base> have been revised to more. ex
plicitly state the acceptability of lncor, 
poratlon by Nference of those ;topics 
treated · ih adequate detail in tile . li
censee's or applicant's physle&l securl• 
ty plan. Paragraph 73.55Ch) has also· 
been revised : to. allow the incorpora- ·· 
tlcm of CQnUngency pJa.n Information· 
trite secuttty plans. . . ... 
·'(-5) .·The· Commission recognizes the 

inappropriateness of holding licensees 
r~onslble .for actions of persons not 
slibject ·to licensee control. Therefore, 
licensee responsibility during periodic 
drllls or tests has been clarified to ex
clude responsibtllty for testing the re· 
actidn of re$J)onse forces ·tiot under his 
epirtrol .. ' . . . . 
· (6) Paragriu>!JJ! 'Z3,50(g) and 73.55<µ> 

have been revisl!d'to include an e:X:1:>Iic
lt req1•irement for safeguards contin
gency plans prepared in accordance 
with the .criteria in Appendix C of 10 
CFR Part 73, in order to eliminate an 
ambiguity that previously existed. Ap
propi:l.ate. paragraphs, 73.46(h)(l), 
73.46C-h><2) md 73.65Ch)<ll of the pro
posed amendments published for com
merit In the FEDERAL REGISTER on July 
5, 1977 (42 FR.3.4310) have been modi
fled and used for this purpose. 

<7> Upon -further consideration, the 
Commission· believes that the require
ments In that section of. the proposed 
Appendix ,·:c ·entltleli· "Development 
and Maintenance'bf the Plan" should 
more apprbprl:atefy appear elsewhere 
in the rule. :Bence, the requirement ori 
assignment . of . -·:re81_>;onsibillties was 
moved · to the liisettssion of the Re
sponsiblHty ·Matrix and the other re-
quirements were . Incorporated with 
the proposed a.niendments published 
on July 5, 1977, and moved to th_e body 
of the rule. 

Con.ceming , th~ ·· pt_bposed amend
ments published for· comment ·on .July 
5, 1977, no substantive comments were 
received· on the rell'la.iril.ng portions of 
paragrai1h 73.46<h1 · nor·.on paragraphs 
73.26<c>c'3><iii>, 73.26<di,.73.46<b}(3)Ciii>. 
73.55(b)(3)(iii)·, and 73'.5:S(h). Appropri
ate portions of .~ese .i;iaragraphs have 
therefore been· incorporated ·into the 
final rule on safeguards contingency 

plans. 
Pursuant to the At-0mic Energy Act 

of 1954, as amE'nded, the. Energy Reor
ganization Act. of 1974, as amended, 
and sections 552 and 553 of Title 5 of 
the United States Code, the following 
amendments to Title 10, Chapter I, 
Code of Federal Regulations. Parts 50, 
70, and 73 are published as a dor.u
ment subject to codification. 

43 FR 14007 
Published 4/4n8 
Effective 6/6/78 

UCENSED NUtLEAI MATERIALS •ND 
FACILITIES 

Ucen1H Safeguar:cf1 Contingency 
Plana; Col'NCtfon 

AGENCY: Nuclear Regulator:, Co1n
mlsslon. 
ACTION: F'lna.l rule .. 

SUMMARY: The N'uclear Regulatory 
Commission ls correct~ certain 
errors which appear in the document 
published in FR Doc. 78-7861. 

EFFECTIVE DATE: June 6, 1978. 

FOR FURTHER INFORMATION 
CONTACI':. 

Thomas F. Carter, Jr., Chief, Con
tingency Planning Branch, U.S. Nu
clear ):iegulatory Commission, Waah
lngton, D.C. 20656, 301-427-4191. 
In FR Doc. 78-7861, appearing at 

page 11962, in the Issue for Thunday, 
March 23, 1978, make the following 
corrections: 

43 FR 37421 
Published 8/23/78 
Effective 10/23/78 

PAil' 73-PHYSICAL PROTECTION OF 
PLANTS AND MATERIALS 

Security_ Personnel Qualification 
Training and Equipment Requirements 
AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Final rule. 
SUMMARY: On July 5, 1977, the 
Commission pµblished for public com, 
ment proposed amendments to the 
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Commission's regulations to impose 
upgraded guard qualification, training, 
and equipping requirements for securi
ty personnel protecting against. theft 
of special nuclear materials and indus
trial sabotage of· nuclear facilities or 
nuclear shipments. 

In resPonse to public comments, the 
training and qualiflcatioQ,S section of 
the proposed amendments has been 
extensively revised to specify perform
ance oriented requirements Instead of 
the detailed training requirements as 
originally proposed on July 5, 1977. 
The performance oriented require
ments give licensees flexibility in 'se
lecting and developing the most cost
eff ectlve training programs to meet 
site specific needs. The Nuclear· Regu
latory Commission now Is publishing 
these revised. amendments In final 
form. 

Concurrent with publication of these 
amendments, the NRC Is Issuing for 
public comment guidance documents 
to assist the licensee In the develop
ment of security personnel training 
and qualifications plans required by 
the amendments. The .effective date ·of 
the rev!sed requirements has been set 
to permit public comment on the guid
ance and Its Issuance In final form at 
the time the requirements become ef
fective. 
EFFECTIVE DATE: October 23, 11n8. 

NoTE . ..:..The Nucl~ar Regulatory Commis
sion has submitted this rule .to the Comp
troller General for review of Its reporting 
requirements under the Federal Reports 
Act, as amended, 44 U.S.C. 3512. The date 
on which the reporting requirement of the 
rule becomes effective, unless advised to the 
contrary. includes a 45-day period which 
that statute allows for Comptroller General 
review (44 U.S.C. 3512(cl<2». 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. R. J. Jones, Chief Materials Pro
tection Standards Branch, Division 
of Siting, Health and Safeguards 
Standards, Office of Standards De
velopment, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 
20555, 301-443-5907. 

SUPPLEMENTARY INFORMATION: 
In 1975, the security agency study 
<NUREG-0015, ES) concluded that 
"Creation of a Federal guard force for 
maintaining security in' the nuclear In
dustry would not result in a higher 
degree of guard force effectiveness 
than can be achieved by the use of pri
vate guards properly qualified, trained 
and certified Cby the NRC>." In 1976, a 
Joint ERDA-NRC· task force was 
formed to propose a plan of action for 
Improving the controls and protection 
of nuclear materials at NRC licensed 
fuel cycle facilities. The task force ad
dressed the current status and future 
direction of physical security; protec
tion at NRC licensed fuel cycle facili
ties now In possession of certain quan
tities of special nuclear materials. The 
task force report Issued In July 1976 

Included conclusions and recommenda
tions which provide a basis for rule
making. The Nuclear Regulatory Com
mission has determined, as a result of 
the security agency study conclusions, 
the Joint task force findings and other 
subsequent deliberations, that security 
personnel qualification and training 
requirements should b4;' upgraded 
through public rulems.klng. Ori July 5, 
1977, the Nuclear Regulatory Commis
sion published In the FEDERAL ·REGIS· 
TEJI (42 FR 34321) proposed· amend
ments to 10 CFR part 73 of its regula
tions. Interested persons were 'Invited 
to submit written comments and sug
gestions on the proposed amendments 
within 45 days after publication In the 
FEDERAL REGISTER. . The comment 
period was subsequently extended 30 
days. Based on the public comments 
and other considerations, the Commis
sion has adopted the proposed amend
ments, with modifications as set forth 
below. · , 

In a!loptlng these amendments the 
Commission decided that the require
ments should·not 'be. made effective 
until guidance had been published to 
assist the licensees In developing their 
security personnel training and quall
flcatlons plans. Concurrent with the 

· publication of these amendments, 
three guidance documents are being 
published for public ~omment. These 

· are: 
1. NUREG-0464, "Site Security Per

sonnel Training ManuaJ;" 
2. NUREG-0465, "Transportation 

Security Personnel Training Manual," 
and 

3. Regulatory Gulde 5.52, "Standard 
Format and Content for 'the Physical 
Protection Section of a License Appli
cation <For Facilities Other Than Nu
clear Power Plants)," Revised Chapter 
4, "Security Organization," and Chap
ter 18, "Security Personnel." 

Coples of these three guidance docu
ments are being sent to persons who 
have expressed an Interest In this 
matter. Comments are being requested 
by September 22, 1978 so that final 
guidance can be published by the time 
the rule becomes effective October 23. 
1978. 

A fourth document specific for nu
clear power plants, "Nuclear Security 
Personel for .Power Plants, NUREG-
0219, Draft 2," we.s published for com
ment In April 1978. This document has 
been revised and published In final 
form. Coples of these doucments also 
will be placed In the Commission's 
Public Document Room at 1717 H 
Street NW., Washington, D.C. Single 
copies of these four guidance docu
ments may .be obtained by writing to 
the U.S. Nuclear Regulatory Commis
sion, Attention: Bernadine Scharf, Dis
tribution Services Branch, Washing
ton, D.C. 20555. 

Significant differences from the pro
posed rule published for comment on 
July 5, 1977 are: Cl) titles and defini
tions used In appendix B have been 

clarified and moved to 10 CFR 73.2 to 
be consolidated with other definitions 
applicable to 10 CFR part 73; <2> em
ployment sultabllty criteria have been 
revised to be less restrictive on the 
hiring of uriarmed security personnel, 
and more speclflc on the hiring of 
armed security personnel; <3> physical
qualification criteria have been revised 
to require physical examinations for 
central alarm station operators and 
armed security personnel; (4)-the crite
ria for vision and hearing capability 
have been revised for clarification pur
poses, and to permit the use of hear
ing aids to qualifty-to the hearing·cri
teria; C5) mental qualifications criteria 
have been revised to delete the .re
quirement for psychological testing of 
unarmed security personnel, except 
for central alarm station operators, 
and to allow for some flexibility In the 
licensee psychological evaluation pro
gram; C6) physical fitness qualifica
tions criteria have been revised to 
permit each licensee to develop physls 
cal fitness requirements to meet site 
specific needs; (7) contract security 
personnel criterion has been revised to 
be Job related; <8> training and qualifi
cations criteria have been completely 
revised to delete specified training 
courses and Instead rewritten to re
quire the licensee to develop a plan 
that he will use to meet thl! proposed 
-criteria, In order to assure that securi
ty personnel possess the· required skill, 
knowledge and ability to perform as
signed security Job duties; <9> the cri
teria which specify certain require
ments for security management and 
security supervisors have been deleted; 
ClO> the criteria for weapons training 
have been revised and the number of 
training hours has been deleted; C 11 > 
weapons qualification criteria . have 
been simplified and clarified; <12) the 
phrases 0

• • • not limited to • • 0
", 

and "• • • as appropriate • • •" have 
been deleted; (13) the period of time 
allotted for submittal of a licensee 
plan to 'Implement these proposed re
:qulrements has been lengthened from 
30 to 120· days for fuel cycle facilities 
and tranportatlon and 300 days for 
power reactors: and <14) fuel cycle fa
cility and transportation licensees 
plans would be followed by 180 days 
after the effective date of the rule or 
60 days after NRC approval of the 
plan, whichever Is later, and power re
actor licensees plans would be followed 
by 500 days after the effective date of 
the rule or 60 days after the approval 
of the plan, whichever is later. . 

The following discussion pertains to 
Items Cl) through Cl4) above. 

Cl) Titles and definitions. Com
menters stated that titles and defini
tions contained in appendix B should 
be limited and clarified and suggested 
that all definitions applicable to lCT 
CFR part 73 and appendix B should 
'be located in 10 CFR 73.2. 

In response to these comments the 
.Commission he.s decided to limit .the 
number of titles used, to clarify such 
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titles, and to remove titles and defini
tions from appendix B. Accordingly, 
titles and definitions of job duties, es
sential to the effective operation of a 
licensee security system, have been 
clarified, the term "armed escort" has 
been added and defined, and tjtles and 
definitions have been included in 10 
CFR 73.2. 

C2) Suitability criteria. Some com
menters recommended that criteria 
for suitability and physical qualifica
tion. ,be .. deleted. Some .-commenters 
stated tt.a.t in view of the fact that the 
age of majority for voting, joining the 
armed services and entering into legal 
transactions Is 18· years, a minimum 
age of 21 years for hiring security per
sonnel would present legal problems if 
challenged under equal employment 
laws. Other commenters stated that 
the criteria -for a high school- diploma 
or equivalent and the prohibition 
against felony convictions should be 
clarified to avoid any complications 
that might arise because of employ
ment opportunity Jaws. 

In response to these comments the 
Commission has decided: <a> to permit 
licensees to employ unarmed security 
personnel under 2! years of age; Cb) to 
elaborate on · the meaning of high 
school equivalent; and Cc) to be more 

· explicit regarding types of felony con
victions to be considered. The rule has 
been· ·changed to clarify the meaning 
of high school equivalent, in terms of 
job connection, and in requiring no 
felony .convictions to show a direct re
lationship between a felony conviction 
and the specific job assignment being 
sought. However, the Commission be
lieves that because of the high level of 
responsibility associated with the job 
duties of armed personnel, suitability 
criteria are necessary. Accordingly, the 
minimum age requirement of 21 years 
has been retained for armed security 
personn,11. 

<3) Physical qualificatiom criteria. 
Some com1nenters stated that the ri
gidity of physical qualifications would 
severely limit the number of candi
dates available to flll security Job 
functions and that the criteria speci
fied would result in a violation of Fed
eral age and sex discrimination laws. 

In response to these comments the 
Commission has decided to delete the 
criteria requiring a physical examina
tion for unarmed security personnel 
except for central alarm station opera
tors and instead will require such per
sonnel to be physically capable of per
forming assigned security job duties. 
The criteria specifying the require
ment for physical examinations have 
been revised to apply only to armed se: 
curity personnel and central alarm sta
tion operators. 

C4l Vision and hearing criteria. 
Commenters mad~ the following state
ments about the proposed vision and 
hearing criteria; (a) they are overly re
strictive; (bl unarmed security person
nel should not be required to meet the 
criteria; <c> the requirement for recog-

nizing basic colors should be clarified; 
Cd) the use of a hearing aid should be 
allowed to correct hearing Impair
ment; Ce> that additional clarification 
of these requirements ls essential; and 
<f> that it would be preferable to speci
fy minimum requirements in terms of 
the better ear. 

In response to these comments the 
Commission has det.:ided that: Ca> un
armed security personnd should be 
exempt from vision a~d hearing re
quirements unless rfquired by as
signed security relP.ted task identified 
in the .licensee's plan; Cb> the criteria 
need to be clarified; and Cc) a hearing 
aid · to · correct hearing impairment 
should be permitted. Accordingly, the 
criteria which specify vision and hear
ing requirements have been revised to: 
Ca) Apply explicitly to armed person
nel; <b> clarify the requirements; and 
<c> permit the use of a hearing aid to 
meet hearing requirements. 

(5) Mental qualifications criteria. 
Some commenters stated that the re
quirement for each security force 
member to be examined by a licensed 
clinical psychologist or psychiatrist Is 
unnecessary and overly restrictive, and 
that adequate psychological screening 
ls within the capabilities of a general 
physician who has experience in such 
matters. · Other commenters stated 
that an option to the mental examina
tion should be available, and suggest 
that individuals employed by the same 
firm for more than 2 years with no 
sign of emotional instabl!lty should be 
excused from taking the mental exam
ination. 

In response to these comments the 
Commission has determined that: Cal 
psychological evaluations should be 
administered by a licensed psycholo
gist, or psychiatrist, or physician or 
other person professionally trained to 
identify emotional instability; Cb> per
som other than armed personnel and 
cEntral alarm station operators need 
not undergo psychological evaluation; 
and (c) the granting og. exemptions or 
exceptions to NRC requirements, 
properly supported and documented, 
wlll continue to be a licensing respon
sibility. Accordingly, mental qualifica
tions criteria have been revised to· re
quire only armed personnel and cen
tral station operators to undergo psy
chological examination, and to permit 
subsequent identification of possible 
emotional instability for these and all 
other security personel by normal su
.pervisory personnel, subject to verifi
cation by an appropriately licensed 
and trained person. 
. C6> Contract aecurity personnel. 
Commenters stated tnat requirements 
for contract security personnel should 
be job duty related. 

In response to these comments the 
Commission agreed that contract secu
rity personnel should be reti.uired to 
meet the same criteria for specific se
curity job tasks and duties that would 
be required for a licensee proprietary 
guard force. Accordingly, contract se-

curity personnel criteria have been re
vised to be Job related Just as for iri
house security personnel. 

C7> Training and qualifications. 
Some commenters stated that the pro
posed training and qualifications crite
ria attempt to be too broad and all in
clusive in scope while sacrificing qual
ity, indepth education and training. 
Most commenters stated that the over
all concept of specifying in fine detail 
each course of instruction, the number 
of hours of instruction for each 
course, the individuals who would be 
required to attend'each course, the do
cumenting of names of instructors and 
places of instruction for each course, 
specific training requirements for li
censee management and security su
pervisory personnel, etc., would not 
neccessar!ly achieve the desired objec
tive of uniformly upgrading the qual
ity of security personnel at licensed fa
cilities and in transportation because 
training in itself would not measure an 
individual's capability to perform as
signed security job duties. In addition, 
commenters stated that· there ap
peared to be much duplication among 
the proposed training programs. and 
that training programs and facilities 
would more properly be designed and 
Implemented on a site specific basis. 

In response to these comments the 
Commission has decided that, because 
of site specific requirements as they 
relate to security hardware, physical 
barriers, material access and vital 
areas, alarm systems, and procedures 
required to implement a licensee·s 
physical security and, contingency 
plans, the training and qualifications 
criteria should be revised to give the li
censee greater latitude to design and 
develop site specific training require
ments and programs to meet site spe
cific needs. In order to accomplish 
this, the training and qualifications 
criteria have been revised to require 
each licensee to submit a training and 
qualifications plan which outlines the 
processes by which guards, watchmen, 
armed response persons, armed escorts 
and other members of the security or
ganization will be selected, trained, 
equipped, tested, and qualified to 
assure these individuals meet the re
quirements. 

<8> Security management. Com
menters stated that the criterion 
which specifies a training program and 
hours of instruction for managers does 
not clearly defi,;.e up to what level of 
management would be required to re
ceive such training. One commenter 
stated that rather than requiring spe
cific training for management, the 
NRC should specify minimum qualifi
cations for the various functions 
within management and that the NRC 
should provide any additional security 
training that the NRC deems neces
sary. 

In response to these comments the 
Commission has decided to delete the 
requirement for security management 
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training. The revised criteria for train
ing and qualifications described In ,C7> 
above will assure the Commission that 
the proper level of management will 
be involved in the decision making and 
Implementation process in the qualifi
cation and training of guards. 

(9) Weapons training. Most com
menters stated that weapons training 
requirements: (a) were excessive with 
respect to number of hours of instruc
tion required; (bl were not clear as to 
who should undergo the training;· Cc> 
specified unnecessary training time, 
since performance requirements are 
later specified In section IV of appen
dix B; and Cd) did not take Into ac
count Individuals with previous weap
ons experience. 

In response to these comments the 
Commission has decided that the 
weapons training criteria should be 
stated !n terms that would permit 
flexibility with ·respect to hours ·of in
struction required based on an individ
ual's experience and to permit the Ji. 
censee to identify by security related 
job tasks or duties, which individuals 
would be required to qualify with 
weapons and the weapon with which 
they would qualify. To effect this 
change the weapons training criteria 
have been revised to delete the 
number of hours of training required 
to give the licensee the requisite flexi
bility in determining by Job assign
ment who will receive training apd the 
extent of training required to qualify 
with the assigned weapon, 

<10> Weapons qualification. Com
menters stated that: <a> It would be 
difficult to establish and operate the 
firing ranges needed for weapons 
qualification because of training facili
ty limitations; <b> the requirements 
for both day and night range firing is 
not necessary to achieve and maintain 
firing proficiency; <c> lighting present
ly required at nuclear facilities would 
preempt any need for night firing; and 
(dl firing ranges are not equipped to 
duplicate lighting at nuclear facilities. 
This can only be done using military 
type battlefield illumination sources 
which are beyond the scope of private 
licensees. 

In response to these comments the 
Commission has decided: <a> That 
weapons qualification requirements 
should be relaxed to give the licensees 
fiexibillty in designing their weapons 
qualifications programs and to permit 
licensee armed personnel to either fire 
the course specified or to select an 
equivalent course of fire; and <bl that 
it Is necessary to require armed indi
viduals to perform nighttime or simu
lated nighttime firing for familiariza
tion only, because of the varying psy-. 
chological effects on persons not ac
customed to night firing. Accordingly, 
weapons qualification criteria have 
been revised to permit the licensee to 
either select the course of fire speci
fied or to choose an eqµivalent course 
of, fire to qualify armed per6onnel. In 
addition, the criteria requires lndlvid-

uals to qua!lfy only with assigned 
weapons as Identified in the licensee's 
plan. 

<11> Suggestive phrases. Commenters 
noted that phrases such as ... • • but· 
not limited to • • •," and "" • • as ap
propriate • • •," were suggestl'Je, not 
definitive, and Implicitly require more 
to be done. 

The criteria in appendix B have 
been changed to eliminate these 
phrases. As revised, the requirements 
are stated broadly in terms of capabili
ty and performance to permit flexibil
ity in the design of training and quali
fications programs. · The Commission 
believes that · the revised rule will · 
assure the upgraded quality of licens: 
ee security personnel so that open
ended, suggestive wording is unneces: 
sary. 

<12) and <13) Licensee plan submit
tal and implementation. Commenters 
stated that the Commission did not 
provide for adequate time to develop a 
plan in response to the proposed re
quirements, or provide sufficient time 
to Implement the plan after It has 
been approved. 

The Commission agrees that ade
quate time must be allowed for proper 
planning and implementation to 
assure effective programs. · The rule 
has been changed to allow more time 
for planning and implementation. 

In addition to the comments that re
sulted in changes In the proposed 
amendments, a number of other issues 
were commented on which did not 
result in changes to the proposed 
amendments, but which warrant dis
cussion and explanation. 

(1) Security personnel training 
manual; One commenter stated that 
the training manual should not be 
published as a NUREG document if 
the manual is intended to·demonstrate 
one acceptable approach to satisfying 
the requirements of the proposed reg
ulation. 

The Commission had intended for 
the training manual t. represent a 
general course outline for training se
curity personnel and not to provide 
specific parallel guidance to meet each 
of the requirements of appendix B. It 
was not intended as a regulatory 
guide. The ·utility of the training 
manual will be enhanced, as a general' 
document, in light of the revised 
amendments. 
. (2) Environmental impact state
ment. A few commenters stated that 
as a practical matter the drastic in
crease in security personnel training 
requirements. proposed by the amend
ments would undoubtedly require ad
ditional security, administrative, and 
recordkeeplng staff, therefore affect
ing other persons rather than dealing 
only with the training of existing secu
rity personnel; involve the potential 
employment rights and opportunities 
of numerous existing and future secu
rity personnel; and tnvolve the poten
tial issuance of advanced weaponry to 
private security forces. They believed 

that the Commission has too narrowly 
~onstrued the term "environment" 
contrary to Commission policy as 
stated in 10 CFR 51.l<a), concluding 
that an environmental impact state
ment is required to- satisfy NRC's obli
gations under NEPA and CEQ guide
lines. 

The Commission has reviewed tne 
criteria provided in 10 CFR Part 51, 
the Council on Environmental Quality· 
CCEQ> and National Environmental 
Policy Act <NEPA> guidelines in light 
of ·the comments received and contin; 
ues to believe that an environmental 
impact statement for the proposed 
amendments to 10 CFR Part 73· Is not 
required. The main effect of the rule 
Is to require training and qualification 
of security personnel and is basically 
procedural, with no environmental 
effect worth noting. · 

<3> Guard upgrading. One coin
menter stated that the entire upgrad
ing · of guard qualification; iraining 
and equipping was unwarranted be-. 
cause his facility maintains liaison 
with local law enforcement authorities 
and that the local authorities have su' 
perior manpoy.rer, training and equip
ment to deal with security contlngen-' 
cies beyond the control of the site se
curity organization. 

Based on the Joint ERDA-NRC 
Task Force on Safeguards and the Se
curity Agency Study <SAS> reports, 
the Commission decided that the up
grading of licensee guard quality was. 
necessary. In support of this decision, 
the Commission also compared the · 
content and scope of training pro
grams submitted by each licensee t'o 
meet the present requirements with 
the guidance the NRC · provided 
through regulatory guide 5.20. The re
sults of this comparison revealed that 
present training programs for new · 
guards would not produce the quality 
needed to assure the effective protec
tion of special nuclear materials·, facili- · 
ties, or shipments. The fact that Ii~ . 
eensees maintain llalson with local law 
enforcement authorities was consid
ered in the decision tn require up: 
graded guard quality, accepting thai 
proximity to, response time by, ·and· 
the number of. responding local au
thorities could bear on the degree of 
upgrading that would be required In 
onsite response force numbers and tac.
tical training requirements. 

(4) Tear gas or mace. Numerous com
ments were made that the use of tear 
gas or mace would violate certain 
State laws which prohibit the use of 
such substances by private citizens. 
Tear gas or other nonleth~ gases wm · 
continue to be required, and where 
State law prohibits such possession 
and use by private citizens, adequately. 
supported requests for exemption may 
be granted or equivalent alternative 
protection measures may be proposed 
in conjunction with a request for ex
ception from the specific requirement. 

(5) Costs. There were a few com
ments made relative to costs to imple-
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ment the proposed requirements. One 
commenter did provide a cost estimate 
for training his existing guard force 
plus annual cost for training new 
hires. No basis was given to support 
these or the other estimates. The cost 
effectiveness of alternative training 
programs wlll be Investigated as part 
of the logistical management study 
identified In paragraph 1. Staff has 
prepared a value-impact assessment 
which has been placed In the public 
document room . which provides a 
breakdown of the . cost estimates In
cluding statements of benefit when
ever possible. The important aspect of 
the_ proposed regulation, as now writ
ten, ls that the Job related perform
ance orientation will give the licensee 
greater flexiblllty In developing the 
most cost-effective tralnlng program 
for his plant and transport system. 

(8) A few comments were received In 
response to the Commission's request 
for comments, recommendations, and 
cost tradeoffs on the alternate ap
proaches available for training person
ne~. and the alternative of certifying 
trafnlng· programs vs. certifying of In
dividuals, to assist the Commission In 
arriving at a consensus as to the most 
cost-effective approach for conducting 
security personnel training. These 
comments can be categorized-generally 
as follows: 

<i> Central and regional tralnl.ng 
versus local training. 

<ii> Certification of training pro
grams versus certification of lndivld
u~.' _-

<111> Training costs. 
The following discussion pertains to 

Items· (I) through CUI) above. 
(I) Comments received were both In 

favor of and opposed to the need for 
establishing central or regional train
Ing :facllltles. Persons 'favoring the es
tablishment of central or regional 
training facllltles stated that such fa
Qllltles could be established by or 
under contract to the_ NRC, possibly 
using existing Federal Installations. 
Since there would be only a few In
structors . available with the expertise 
necessary to teach some of the courses 
required, the staffing of central or re
clonal facllltles would not be difficult, 
while the simultaneous staffing of lo
calized tralnln& facllltles may not be 
achievable. Such commenters also 
stated that with central or regional 
tralnln& facilities, changes In the Com
mission's regulations could be imple
mented directly, &nd that the skill 
levels .of graduates would be consistent 
throughout the Industry. No cost fig
ures wer:e provided by commenters ad
vocating the establishment of central 
or regional facilities. 

Commenteni opposing central or re
&ional training facilities stated that 
the expenses for transporting, feeding, 
and housln& Individuals at a central or 
regional facilities would add substan
tially to the cost for tralnlng. Under 
either of these tralnln& arrangements, 
It would be difficult to provide site 

specific training sufficient to meet the 
needs of each licensee. Additionally, 
regional centers or a central faclltty 
would necessitate pooling of security 
personnel from various licensees for 
each class of students, which would In
crease the probability of unauthorized 
disclosure of sensitive and proprietary 
licensee physical. security system In
formation. No cost comparison esti
mates were ·provided to support the 
position of commenters opposed to 
central or regional tralnlng of security 
personnel. 

(II.) Commenters stated that the al· 
ternatlve of certifying tralnlng pro
grams for a specific tralnlng center · 
'Versus certification of security person
nel would only be acceptable from a 
cost-effective standpoint If each licens
ee or the employer of the personnel 
could operate Its own certified training 
centers. One commenter stated that 
the requirements should be defined, 
methods for certification Identified, 
and actual tralnlng programs be made 
available prior to implementation of 
the proposed rule. 

um A few commenters provided gen
eralized and unsupported costs for im
plementing the proposed amendments. 
They also expressed concern that they 
were limited In attracting younger per
sonnel who might meet the require
ments, and historically, they have ex
perienced a high turnover rate In secu
rity personnel which would drive the 
cos_ts for tralnlng and retraining even 
higher. 

The Commission agrees that there 
are economic advantages and disad
vantages and other problems associat
ed with the alternative means availa
ble for training licensee security per
sonel. The revised amendments take 
Into consideration the Commission's 
objective to assure that security per
sonnel quality be uniformly upgraded 
at licensee facllltles and In transporta
tion. This can be achieved by either 
close coordination with all training 
programs, or by --a means for assuring 
that each person assigned to perform 
security. tasks Is properly equipped 
and qualified to do so. The revised 
amendments . follow the latter ap
proach and do not specifically address 
training details. Nevertheless, the 
Commission Is still concerned that 
some level of uniformity of perform
ance should be established for all af. 
fected licensees. As stated In July 
1977, the Commission will study alter
native approaches to training person
nel and the alternative of certlfYln& 
training programs or Individuals. 
There Is underway a logistical manage
ment study which should assist the 
Commission In deciding on the most 
cost-effective approach available for 
certification, and will provide the li
censees Information on the cost effec
t1v11ness of each of the training 'alter
natives to meet NRC requirements. In 
adclJtion, the results of the study_ 
should provide Information on the 
availability of Instructors with the ex-

pertlse necessary to train security per
sonnel. The results of this study 
should be available around November 
.15, 1978. These results, along with the 
experience pined from implementa
tion of the effective rule, wlll be used 
In the decision making process by the 
Commission to determine whether a 
more structured system of training of 
security personnel should be recom
mended to licensees. 

The Commission has determined 
under Council of Environmental Qual
ity euldellnes and the criteria In 10 
CFR Part 51.5Cd><3>, that neither an 
environmental Impact statement nor 
environmental Impact appraisal to 
support a negative declaration for the 
proposed amendments to 10 CFR Part 
73 Is required because the amend
ments deal primarily with the qualifi
cation and training of existing security 
personnel and do not directly or Indi
rectly affect the environment. 

Pursuant to the· Atomic Energy Act· 
of 1954, as amended, the Energy Reor-. 
ganlzatlon Act of 1974, as amended, 
and sections 552 and 553 of title 5 of 
the United States Code, notice Is 
hereby given that the following 
amendments to Title 10, Chapter 1, 
Code of Federal Regulations, Part 73 
are published as a document subject to 
codification. 

44 FR 34466 

Published 6/15/79 
Effective 7/16/79 
Comment period expires 8/17 /79 

10 CFR Part 73 

Physical _protection of Irradiated 
Reactor Fuel In Transit 

AGENCY: U.S. Nuclear Regulator~· 
Commission. 
ACTION: Interim final rule. 

SUMMARY: The U.S. Nuclear Regulatory 
- Commission has decided to establish 
requirements for protection of spent fuel 
in transit. A recent study suggests "that 
the ttabotage of spent fuel shipments has 
the potential for producing serious 
radiological consequences in areas of 
high populaµon density. It will be some 
time before confirmatory research 
relative to the estimated consequences 
resulting from a wccessful- act of 
sabott=1ge on spent fuel can be 
completed. ln the meantime. &he 
Commission believes that interim 
requireme~ts far the protection of~ 
shipments ahonld be issued 
immediately. This rule is subject lo 
reconsideration or ~ision based on 
public-comments received subseqeent .lo 
its publication. Cencurrently, the NRC is 
issuing ~Dee documentation 
(NUREG-0561) to assist ticenseee in the 
implementation of these requirement&. 
The Public is 'inviled to submit its vJews 
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and comments on both.the Rule and the 
Guidance. 
EFFECTIVE DATE: July 16, 1§J79. 
DATE: Comment p_erio~ expires August 
17, 1979. 
ADDRESSES: Written comments should 
be submitted to the Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
Attention: Docketing and Seryice 
Branch. · 
FOR FURTHER INFORMATION CONTACT: 
Mr. L. J. Evans, Jr., Regulatory 
Improvements Branch, Division of 
Safeguards, U.S. Nuclear Regulatory· 
Commission, Washington, D.C. 20555, 
Phone (301) 427-4181. 
SUPPLEMENTARY INFORMATION: The U.S. 
Nuclear Regulatory Commission is 
amending 10 CFR 73 of its regulations to 
provide interim require~ents fo.r the. 
protection of spent fuel m transit. ThJs 
amendment is being published in 
effective form without benefit of public 
comment in the interest of the public 
health and safety. 

Previous studies (i'.'l.JREG--0194, 
Calcula lions of Radiological 
Consequences from Sabotage of . 
Shipping Casks for Spent Fuel and B1gh
Level Waste. February 1977; NUREG-
0170, FES on the Transportation of 
Radioactive Material by Air and Other 
Modes, December 1977), estimated the 
health effects of a radiological release in 
a non-urban area resulting from a high
explosive assault on a spent fuel cask. 
The estimated risks were :.ot considered 
so substantive as to warrant regulatory 
action. A subs.equent study by Sandia 
Laboratories includes a chapter on the 
sabotage of spent fuel in urban areas of 
high population aensity (SAND-77-1927, 
Transport of Radionuclides in Urban 
Environs: A working Draft Assessment). 
This study suggests that the sabotage of 
spent fuel shipments has the potential 
for producing serious radiological 
consequences in areas of high . 
_population density. The Commission has 
concluded that, in order to protect 
health and to minimize danger to life 
and property (Sections 161b and 161i(3) 
of the Atomic Energy Act of 1954. as 
amended), it is prudent and desirable to 
require certain interim safeguards 
measures for spent.fuel shipments. The 
interim rule would be in effect until the 
resi.!lts of confirmatory research are 
available and analyzed. · 

The focus of concern is on possible 
successful acts of sabotage in densely 
populated urban areas. Because of the 
possibility that spent fuel shipments 
could be hijacked and moved.from low 
population areas to high population 
areas, the interim requirements apply to 

all shipments e,.en though the planned 
shipment route may not pass through 
densely populated urban areas. 

Prior to publication of this rule, 
informal contact was made with the 
carriers primarily involved in spent fuel 
shipments as well as with other 
interested parties, and their comments 
are known to the staff. It was 
ascertained that t~e imposition of these 
requirements would probably double the 
cost per mile rate for these shipments 
for an increase of approximately 
$200,000 per year for the estimated ZOO 
unnual shipments involved. 

Because spent fuel shipments are on
going and the time of sabotage cannot 
be predicted, the Commission is of the 
opinion that time is of the essence in 
this matter, and that health and safety 
considerations override the necessity for 
public comment before issuance of an 
effective rule. Accordingly, the 
Commission, for good cause, finds that 
notice and public procedure are 
unnecessary and contrary to the public 
interest. 

Although this rule is being published 
in effective form without a prior public 
comment period, the public is invited to 
submit its views and comments. After 
reviewing these views and comments, 
the Commission r;nay reconsider or 
modify the interim rule as it deems 
necessary. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended.. 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter I, Code 
of Federal Regulations, Part 73, are 
published as a document subject to 
codification. 

44 FR 43280 

Published 7/24/79 

Effective 11/21/79 

Safeguard Requirements for Special 

Nuclear Materials of Moderate and Low 

Strategic Significance 

See Part 70 Statements of Considerations. 

44 FR 68184 

Published 11/28/79 

Effective 3/25/80 

10 CFR Parts 70, 73, and 150 

Physical Protection Upgrade Rule 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: In July 1977, the Commission 
published for public comment proposed 
amendments to its regulations for 
strengthened physical protection for 
strategic special nuclear material, 
certain fuel cycle facilities, 
transportation and other activities 
involving significant quantities of 
strategic special nuclear material. 
Extensive comments were received and 
a revision of the proposed amendments 
was published in August 1978 requesting 
public comment on the changes made. 

In response to public comments, some 
additional changes have been made to 
the .proposed amendments. The Nuclear 
Regulatory Commission now is 
publishing these revised amendments in 

· final form. 
The NRC has issued for public 

comment guidance documentation to 
assist the licensee in the development of 
safeguards physical protection and 
,transportation protection plans and the 
implementation of such plans required 
by the amendments. The effective date 
of the revised requirements has been set 
to permit public comment on the 
guidance and its issuance in final form 
at the time the requirements become 
effective. 
EFFECTIVE DATE: March 25, 1980. 

Note.-The Nuclear Regulatory 
Commission has submitted this rule to the 
Comptroller General for review of its 
reporting requirement under the Federal 
Reports Act, as amended, 44 U.S.C. 3512. The 
date on which the reporting requirement of 
the rule becomes effective, unless advised to 
the contrary, includes a 45-day period which 
'that statute allows for Comptroller General 
review (44 U.S.C. 3512(c](2)). 

FOR FURTHER INFORMATION CONTACT: 
Mr. L. J. Evans, Jr., Chief, Regulatory 
Improvements Branch, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, 301-427-4181, or Dr. W. B. 
Brown, Acting Chief, Safeguards 
Standards Branch, Division of Siting, 
Health And Safeguards Standards, 
Office of Standards Development, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, 301-443-5907. 
SUPPLEMENTARY INFORMATION: On July 
5, 1977, the Nuclear Regulatory 
Commission published in the Federal 
Register (42 FR 34310) proposed 
amendments to 10 CFR Part 73 of its 
regulations. Interested persons were 
invited to submit written comments and 
suggestions in connection with the 
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proposed amendments within 45 days 
after publication in the Federal Register. 
The comment period was subsequently 
extended thirty days. Upon 
consideration of the comments received 
on the proposed amendments published 
on July 5, 1977 and upon consideration 
of other factors involved, the Nuclear 
Regulatory Commission published 
revised proposed amendments on 
August 9, 1978 in the Federal Register 
(43 FR 35321) to obtain further public 
comment on the changes that had been 
made to the proposed amendments. 

Significant differences from the 
original proposed amendments 
published for comment on July 5, 1977 
were: (1) The definition of the 
conspiracy threat was changed to a 
conspiracy between individuals in any 
position who may have access to and 
detailed knowledge of the facilities and 
activities referred to in § 73.20(a) or 
items that could facilitate theft of 
special nuclear material or both; (2) 
export/import requirements were 
revised to reflect the jurisdictional 
aspects of the regulation; (3) the phrase 
,,. • • but not necessarily limited to 
• • .,, was deleted from the general 
performance requiriiments and 
capability requirem,mts; (4) the package 
search requirement~: were changed so 
that packages carried into a protected 
area by persons having access 
authorization need only be searched 
when that person is chosen for random 
search. The package search requirement 
also was changed to require only 
random search of packages delivered 
into a protected area; (5) the 
Contingency and Renponse plan 
requirements for in-transit protection 
were revised to add more detailed 
response requirements consistent with 
the fixed site requirements; (6) the 
requirement for three armed escorts on 
cargo aircraft and for sea shipments was 
changed to two, (7) the requirement for 
Pu and U-233 containers resistant to 
small arms fire was deleted; (8) the 
export/import security plan approval 
requirement was changed to apply to all 
shipments and was clarified as to 
timing; (9) the requirement for alarm 
stations to be considered vital areas 
was changed; (10) the use of vault type 
rooms for storage of strategic special 
nuclear material directly useable in a 
nuclear explosive device was prohibited 
and the definition of vault changed to 
better reflect the purpose of vaults; (11) 
the word "immediately" was deleted 
from the requirement that armed 
response personnel be immediately 
available; (12) definitions were added 
for deceit, stealth, and force, and other 
changes in wording and language were 
made throughout the rule to clarify the 
intent and be more spedfic in the 

meaning of the requirements; (13) 
obsolete sections to be deleted when the 
effective rule is published were noted; 
and (14) planning and implementation 
times were changed. 

After review of the latest round of 
comments, the following substantive 
changes have been made: (1) Non-power 
reactors are not required to meet the 
provisions of the upgrade rule. As an 
interim measure, non-power reactors 
must meet the provisions of§ 73.67 (a), 
(b), (c), (d), (requirements for protection 
of material of low and moderate 
strategic significance), and in some 
cases of the provisions of a revised 
§ 73.60 (for those non-power reactor 
facilities possessing formula quantities 
of special nuclear material not meeting 
the 100 rem self-protection exemption); 
(2) the definition of vault has been 
further revised and required vault 
attributes have been added to 
§ 73.46(c)(5)(i); (3) the number of armed 
escorts required for transfer, rail and 
road transportation of domestic 
shipments of SSNM has been reduced 
from nine to seven individuals; (4) the 
requirement for "penetration resistant" 
tamper-indicating containers for storage 
of certain SSNM has been changed to 
tamper-indicating containers; (5) the 
requirement for a third closed circuit 
television monitor of vaults has been 
changed; (6) a definition has been added 
for "undergoing processing;" (7) 
planning and implementation times have 
been changed; (8) the design basis threat 
relating to theft of strategic special 
nuclear material has been modified and 
moved to § 73.l(a); (9) the design basis 
threat statement relating to radiological 
sabotage (present § 73.55) has been 
modified and moved to§ 73.l(a); and 
(10) the "high assurance phrase" 
contained in § 73.20(a) of the proposed 
rule and in present § 73.55(a) has been 
modified to state that the physical 
protection system will have as its 
objective to provide high assurance. In 
addition, changes in wording and 
language have been made throughout 
the rule for clarification, and conforming 
changes in references to and by existing 
sections have been made. 

The following discussion pertains to 
items (1) through (IO) above. 

(1) Application of the requirements of 
these amendments to non-power 
reactors possessing formula quantities 
of special nuclear material which cannot 
meet the 100 rem self-protection 
exemption has been deferred pending 
completion of a separate on-going 
review of total safeguards requirements 
adequacy at such facilities. In the 
interim, such licensees will be subject to 
the provisions of§ 73.67 (a), (b), (c), and 
(d), and revised § 73.60. This is an 
interim solution only, and it is the intent 

of the Commission to bring non-power 
reactors under an improved safeguards 
system in the near future. 

(2) Commenters noted that the 
definition of vault, while attempting to 
specify a delay capability tied to the 
response time of LLEA, failed to account 
for the significance of other aspects of 
the security system, such as intrusion 
detection and communication, in 
determining that response time. 
Additionally, the use of LLEA response 
time as the criterion for measuring vault 
delay time was criticized as being 
impractical and ignoring the protection 
afforded by response of the armed 
onsite security force. Accordingly, the 
definition has been changed and an 
additional discussion of required vault 
attributes has been added to § 73.46. 

(3) In determining a specific number of 
armed escorts for domestic transfers, 
rail, and road shipments, the basic 
principles were that force size be large 
enough to engage a small group of 
attackers and delay theft and that this 
force would always be composed of two 
distinct separated groups, so that no 
single act which interrupted 
communications of one group would 
totally destroy the ability to 
communicate to the movement control 
center. The Commission, in reviewing 
the differences in performance that 
could be expected from different group 
sizes, determined that seven armed 
individuals could provide the necessary 
protection while lessening labor 
expense. The rule has been changed 
accordingly. 

(4) Comments questioned whether a 
"penetration resistant" tamper
indicating container was adequately 
defined, available, or even necessary. 
As the meaning of penetration resistant 
was not clear, availability of containers 
was not certain, and the need for such 
containers was not defined, the rule was 
changed to delete the terms "penetration 
resistant." 

(5) Commenters stated that requiring a 
third continuously manned location to 
monitor closed circuit television was 
equivalent to requiring a third alarm 
station. The intent of this provision was 
to add a third factor to protect against 
collusion between the two alarm station 
operators. After review, the Commission 
has determined that this factor could be 
provided without the specific 
requirements of a third CCTV monitor. 
The rule has been changed accordingly. 

(6) Commenters expressed confusion 
as to when protection requirements 
were required while SSNM is 
undergoing processing. A definition has 
been added to § 73.2 to define 
undergoing processing and to clarify the 
distinction between such processing and 
storage for application of protection 
requirements. 
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(7) The implementation schedule has 
been simplified. There is now one 
schedule ·required for planning and 
implementing a revised security 
program, rather than separate schedules 
for the external threat plan and intern(!! 
conspiracy plan as previously proposed. 
The prior two schedule approach was to 
permit time for development of guidance 
for protection against the internal 
conspiracy. This guidance has now been 
developed so that a schedule delay is 
not necessary. 

(BJ Based upon review of the design 
basis threat, the previous threat 
description stated as a general 
performance requirement in § 73.20(a) 
has been modified to reflect a reference 
to the· malevolent act of concern (theft or 
diversion) rather than a reference to the 
type of facility to be protected and has 
been moved to§ 73.1. Appropriate 
reference changes have been made 
accordingly. 

(9) The existing design basis threat 
stated in § 73.55(a] for nuclear power 
reactors has also been modified as in (7) 
above to be referenced to the 
radiological sabotage threat rather than 
to the facility to be protected and has 
been moved to § 73.1. Appropriate 
reference changes have been made 
accordingly. · 

(10) The Commission has modified the 
statement of general performance 
requirements'. Paragraph 73.20(a) of the 
proposed rule required the physical 
protection system to prevent theft of 
strategic special nuclear material and to 
protect against radiological sabotage 
with high' assurance. This paragraph has 
been modified to state that the physical 
protection system will have as its 
objective to provide high assurance that 
covered activities are not inimical to the 
common defense and security and do 
not constitute an unreasonable risk to 
public health and safety. 

The Commission is also making a 
conforming modification to 10 CFR 
73.55(a) to state an objective of high 
assurance in the performance of security 
systems to protect against radiological 
sabotage at nuclear power reactors 
identical to the general performance 
objective in 10 CFR 73.20(a]. This is a 
change from the present 10 CFR 73.55(a] 
which currently calls for high assurance 
in performance as a requirement of 
physical security systems. It is 

· important to note that this change will 
not affect the Commission's judgments 
of what system requirements are 
necessary to assure provision of 
adequate safeguards against 
radiological sabotage, theft or diversion. 
"High assurance," as used in 10 CFR 
73.55(a), is deemed to be comparable to 
the degree of assurance contemplated 
by the Commission in its safety review 
for protection against severe postulated 

accidents having potential 
consequences similar to the potential 
consequences from reactor sabotage. It 
should be appreciated that the standard 
"reasonable assurance," commonly used 
in safety evaluations, is applied to a 
broad category of safety concerns 
ranging from the mitigation of minor 
anticipated operational occurrences to 
protection against severe postulated 
accidents. Thus, the degree of assurance 
necessary to provide "reasonable 
assurance" varies with the gravity of the 
safety concern. 

In adopting these amendments, the 
Commission decided that the 
requirements should not be made 
effective until guidance had been 
published assisting licensees in 
conforming to performance-oriented 
physical protection requirements for 
affected facilities and activities. 
Allowance for consideration of public 
comments on this guidance has been 
built into the time period specifying the 
effective date of the amendments. Prior 
to the publication of these amendments, 
two guidance documents have been 
published for public comment. These 
are: (1) "Fixed Site Physical Protection 
Upgrade Rule Guidance Compendium, 
Volumes I and II" and (2) Regulatory 
Guide 5. (SG904-4), "Standard Format 
and C_ontent, Physical Protection of 
Strategic Special Nuclear Material In 
Transit." 

In addition, revisions to Regulatory 
Guides 5.7, "Exit/Entry Control to 
Protected Areas, Vital Areas, and 
Material Access Areas," 5.14, "The Use 
of Observation (Visual Surveillance] 
Techniques in Material Access Areas," 
5.44, "Perimeter Alarm Systems," and 
5.57, "Shipping and Receiving Control of 
Special Nuclear Material," have been 
made. These documents also have been 
published for comment. 

Copies of these new and revised 
guidance documents have been sent to 
persons who have expressed an interest 
in this matter. Comments have been 
received so that final guidance can be 
published by the time the rule becomes 
effecti~ on March 25, 1980. Copies of 
these documents also will be placed in 
the Commission's Public Document 
Room at 1717 H Street, NW., 
Washington, D.C. 

The Commission believes that a 
significant number of comments for 
which no changes to the amendments 
were made will be satisfactorily 
addressed by this guidance 
documentation to be published 
concurrently with the effective date of 
these amendments. 

In addition to the comments that 
resulted in changes in the proposed 
amendments, the threat and general 
performance requirements were again 

questioned. The Commission believes it 
is worth restating the purpose and intent 
of the threat characterization and its 
relationship to the general performance 
requirements. 

The purpose of the threat defined in 
the proposed amendments is to define 
the general character of the domestic 
safeguards challenge. It is intended to 
provide a design basis for physical 
protection systems; therefore, additional 
adversary attributes are not necessary 
to serve this purpose. Physical 
protection systems, when designed to 
the level specified in the general 
performance sections of the rule and in 
accordance with the reference system 
specified in the rule and other design 
guidance to be provided, will be 
responsive to a general range of threats 
characterized by that stated in the 
amendments. 

With respect to specific numbers of 
adversaries, the numbers are not as 
significant as are the capabilities and 
resources of the adversary. For example, 
the threat from a disorganized mob of 
fifty or so people is much different from 
that of only a few well-organized, well
trained people. 

Given that the described threat is a 
design basis for a physical protection 
system, additional design criteria are 
given in the form of required system 
caµabilities. These capabilities are 
further supported by a reference 
safeguards system(§ 73.46) which 
provides guidance concerning those 
safeguards measures which will 
generally be included in a physical 
protection system that achieves the 
required performance capabilities. 

The Commission has determined 
under Council of Environmental Quality 
guidelines and the criteria in 10 CFR 
Part 51 that an environmental impact 
statement for the amendments to 10 CFR 
Part 73 is not required. Concurrently 
with publication of the notice of 
proposed rulemaking of July 5, 1977 (42 
FR 34310), the Commission made 
available in its Public Document Room 
at 1717 H Street NW., Washington, D.C .. 
an "Environmental Impact Appraisal of 
Amendments to 10 CFR Part 73" to 
support a Negative Declaration. This 
document is appropriate for the revised 
amendments as well. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, notice is hereby 
given that the following amendments to 
Title 10, Chapter I, Code of Federal 
Regulations, Parts 70, 73, and 150, are 
published as a document subject to 
codification. 
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45FR14199 

Published 3/5/80 

Effective 3/5/80 

Minor and Clarifying Amendments 

See Part 1 Statement!, of Consideration 

45 FR 19215 

Published 3/25/80 

Effective 3/25/80 

10 CFR Part 73 

Extension of Dates for Submitting and 
for Implementing Security Plans in 
Response to Requirements for the 
Physical Protection of Special Nuclear 
Material of Moderate and Low 
Strategic Significance. 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission extends from March 20, 
1980, to May 18, 1980, the date for 
submitting physical s.ecurity plans or 
amendments thereto in response to 
§ 73.67[c)(1) of 10 CFR Part 73. The 
Nuclear Regulatory Commission also 
extends from July 24, lij80, to September 
21, 1980, the date for tmplementing NRC 
approved security pls.ns, as provided in 
paragraph 73.67(c)(2) of 10 CFR Part 73. 
These extensions are made because of a 
50-day delay in publi!1hing the final 
guidance needed for implementing the 
rule. 
EFFECTIVE DATE: March 25, 1980. 
FOR FURTHER INFORMIITION CONTACT: 
James A. Prell, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555 
Telephone: 301-443-5~104, or C. K. 
Nulsen, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555 Telephone: 301-427-4181. 

SUPPLEMENTARY INFORMATION: On July 
24, 1979, the U.S. NuclE·ar Regulatory 
Commission published in final form 
regulations entitled, "Safeguard 
Requirements for Special Nuclear 
Material of Moderate and Low Strategic 
Significance" (44 FR 43280). These 
regulations became effective 120 days 
later, with licensees being required to 
submit plans for protec!'ing special 
nuclear material of moderate or low 
strategic significance by March 20, 1980, 
and to put into effect NRC approved 
security plans for implementing the rule 
by July 24, 1980. The 120-day delay was 
intended to allow time for (1) NRC to 

publish, for public comment, supporting 
guidance needed to implement the rule, 
the (2) NRC to incorporate comments 
received and to publish the guidance in 
final form. Because of extensive 
revisions to the guidance caused by both 
public and Commission comments, the 
final guidance was not published until 
January 10, 1980. 

Since the publication of the guidance 
in final form was delayed by 50 days, 
licensees are being allowed 60 
additional days for submitting security 
plans and for implementing the 
requirements of the rule. Accordingly, 
the Commission is amending its 
regulations by extending the date for 
submitting a security plan from March 
20, 1980, to May 18, 1980, and the date 
for implementing the effective rule from 
July 24, 1980, to September 21, 1980. 

Because this amendment relates 
solely to procedural matters, the 
Commission has found that good cause 
exists for omitting notice of proposed 
rule making, and public procedure 
thereon and. for making the amendment 
immediately effective on March 25, 1980. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendment to Title 10, Chapter I, Code 
of Federal Regulations, Part 73 is 
published as i, document subject to 
codification 

45 FR 37399 
Published 6/3/80 
Effective 7 /3/80 

10 CFR Part 73 

Physical Protection of Irradiated 
Reactor Fuel in Transit 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Effective amendments to 
interim final rule. 

~U~MA~V: The Commission is amending 
its mter1m rule for the physical 
protection of irradiated reactor fuel 
(spent fuel) in transit which was issued 
on June 15, 1979. The interim rule and a 
related guidance document designated 
NUREG--0561 were issued in effective 
form without the benefit of public 
comment. Public comments were, 
however, solicited on both the interim 
regulation and the guidance document. 
This notice summarizes the comments, 
gives the Commission response to each, 
and sets forth the interim amended rule 
in final form. 
EFFECTIVE DATE: July 3, 1980. 

Note.-The Nuclear Regulatory 

Commission has submitted this rule to the 
Comptroller General for review under the 
Federal Reports Act, as amended, 44 U.$.C. 
3512. The date on which the record keeping 
requirement of§ 73.37(bl[5) becomes 
effective, unless advised to the contrary, will 
be 75 days following publication in the 
Federal Register. This time period reflects 
inclusion of the 45 days which the General 
Accounting Office is allowed for its review 
(44 U.S.C. 3512[c)(2)). 

FOR FURTHER INFORMATION CONTACT: 
Mr. L. J. Evans, Jr., Chief, Regulatory 
Improvements Branch, Division of 
Safeguards, Office of Nuclear Mat~rial 
Safety and Safeguards. The telephone 
number is (301) 427-4181. 
SUPPLEMENTARY INFORMATION: On June 
15, 1979, the U.S. Nuclear Regulatory · 
Commission amended 10 CFR Part 73 of 
its regulations to provide immediately. 
effective interim requirements for the 
protection of spent fuel in transit. 
Concurrently, the NRC issued a 
guidance document (NUREG--0561) to 
assist licensees in carrying out the 
requirements. Both the amendment and 
the guidance document were published 
without benefit of public comment in the 
interest of the public health and safety. 
At the time of publication, the public 
was invited to submit its views and 
comments. After reviewing comments. 
received from the public, and after 
taking into account the experience 
gained during the several months that 
the amendments have been effective, 
the Commission has decided to make a 
number of changes to the amendments 
and to NUREG--0561. All references to 
specific sections of the regulation refer 
to the June 15, 1979 version of the 
regulation, unless otherwise specified. · 

A. Following is a summary of changes 
to the amendments. These changes 
were, of course, accompanied by 
appropriate changes to NUREG--0561. 

(1) Small quantity shipments. Some 
comments suggest that the scope of the 
rule should be revised fo specify for 
spent fuel a threshold quantity below 
which protection requirements would 
not apply. The Commission agrees with 
this suggestion and has modified 
§ 73.1(b)(5) and § 73.37(a) to set the 
threshold level at 100 grams in net 
weight of irradiated fuel (i.e., uranium, 
plutonium and associated fission 

. products) exclusive of cladding or other 
structural or packaging material; thus 
shipments of spent fuel in quantities 
below 100 grams need not be protected. 
It is believed that the 100 gram threshold 
is in the public interest inasmuch as it 
would simplify the transport of small 
quantities, such as those made in 
connection with spent fuel research 
activities. The calculated average 
radiological consequences of successful 
sabotage of a shipment of 100 grams of 
spent fuel even in a heavily populated 
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environment are negligible. 
The language of§ 73.1(b)(5) and 

§ 73.37(a) has also been changed to 
clarify which shipments are covered by 
the amendments. Shipments of material 
which are exempt from the requirements 
of § 73.30 through § 73.36 on the basis of 
the external radiation dose rate 
associated with such shipments, are 
now referred to in the regulations 
directly in terms of their dose rate, 
rather than in term.s of their eycemption 
from another rule. The guidance will 
clarify that the do·se rate measurement 
in the case of smaller shipments, which 
may involve multiple packaging, should 
refer to the arrangement of shipment 
packages which results in the highest 
measurable external dose rate. This 
should eliminate any ambiguity which 
may arise from the possibility that the 
highest measurable dose rate for a 
grouping of several different packages 
comprising a single shipment may. 
depend on the particular arrangement 
and orientation of the packages within 
the transport vehicle. 

(2) Transit through heavily populated 
areas. Some comments suggest that the 
NRC modify its current embargo of 
shipments through heavily populated 
areas. These comments contend that 
truck shipment~ should not be required 
to depart from interstate highways,.even 
in heavily populated areas. Some of 
these comme·nts further contend that 
interstate highways are safer and faster 
than alternative routes, that police 
response time is faster along interstate 
than secondary routes, that hijacked 
shipments would be easier to locate on 
interstates, and that interstates offer 
saboteurs less advantage of protracted 
concealment. Comments noted that prior 
to the issuance of the regulation, routes 
were being chosen to avoid heavily 
populated areas and lei minimize 
shipment time. Some comments contend 
that shipments protected by armed 
escorts as outlined in the guidance 
document should be permitted to transit 
heavily populated areas. 

Other comments suggest that NRC 
continue to strengthen its current 
embargo on spent fuel transit through 
heavily populated areas. They ask that 
the "where practicable" exception in 10 
CFR 73.37(a)(3) be eliminated. They also 
ask that the guidance document be 
modified to eliminate extra driving time 
as a basis for exception, unless there are 
overriding safety and safeguards 
considerations. Some comments suggest 
that the NRC emphasize the use of 
routes through areas of low population 
density. · 

The NRC considered two alternative 
protection strategies. Under the first 
alternative, shipments would be planned 
to avoid heavily populated areas where 
practicable. Preliminary analysis 

indicated that most spent fuel shipments 
would move by road and suggested that 
avoidance of heavily populated areas is 
generally practicable. This alternative 
became the basis for the rule is"11ed on 
June 15, 1979. The chief benefit t (this 
alternative is that it takes advantage of 
the fact that sabotage of spent fuel must 
take place in a heavily populated area if 
the serious consequences discussed in a 
Sandia Report (SAND 77-1927) are to be 
obtained. The necessary conditions for 
successful sabotage would thus entail 
the adversary gaining control over the 
shipment, moving it to a heavily 
populated area, and then placing and 
detonating the necessary explosive 
charge. It is believed that the measures 
set forth in the June 15, 1979 regulation 
are capable of interrupting this sequence 
of events. The principal disadvantage of 
this protection strategy stems from the 
fact that the highway system is designed 
to connect population centers, and 
therefore major highways pass near or 
through the population centers. 
Avoidance of heavily populated areas 
leads to the use of secondary roads. 
Compared with interstate highways, 
these secondary roads are characterized 
by a higher likelihood of conventional 
traffic accident, by longer times in 
transit, by less frequent patrolling by the 
local law enforcement agency (LLEA), 
and by lengthened response times in the 
event that LLEA assistance is requested. 

Under the second alternative, 
shipments would be permitted to transit 
heavily populated areas under armed 
escort. The significant advantages and 
disadvantages of the first alternative are 
interchanged in the second alternative. 
In the second alternative, highways are 
the best available, the likelihood of a 
conventional traffic accident is reduced, 
total travel time for the shipment is 
reduced, the roads are more frequently 
patrolled by the LLEA, and the LLEA 
response time in the event of a. call for 
assistance is reduced. On the other 
hand, spent fuel would be within heavily 
populated areas on a planned basis 
some of the time, thus satisfying one of 
the necessary conditions for successful 
sabotage with potentially serious 
consequences. 

The Commission has decided that 
there is no clear advantage of the one 
alternative strategy over the other. 
Accordingly, the rule has been revised 
to allow either protection strategy to be 
used. The revised provisions make it 
clear that either (i) avoidance of heavily 
populated areas, or (ii) passage through 
heavily populated areas on approved 
routes employing additional protective 
measures, which are delineated in 
§ 73.37(c)(1), (d)(l), and (e)(l), are 
acceptable routing alternatives. The 
Commission retains its earlier position 

that interstate highways should be used 
whenever possible. 

(3) Performance objectives. Some 
comments suggest that the NRC should 
provide criteria and guidelines for the 
use of force for the protection of spent 
fuel shipments. Another comment 
suggests that the regulation and 
guidance be modified to clarify whether 
escorts have the duty to defend spent 
fuel shipments or merely to detect and 
report threats to the shipment. The 
amendments have been modified to 
include a new section, now designated 
as § 73.37(a), which provides 
performance objectives to be achieved 
by the physical protection system for 
spent fuel shipments. These 
performance objectives do not 
specifically address the issue of the 
degree of force escorts are to use in 
protecting shipments, but indicate the 
general level of protection that is to be 
provided by the entire physical 
prote.ction system. Within heavily 
populated areas, armed escorts are 
expected to carry out their assigned 
duties, including implementation of 
emergency procedures in case of attack, 
under the same legal umbrella extended 
all other private guards (or law 
enforcement personnel, in the case 
LLEA personnel are employed as 
escorts). 

(4) Clarification of certain terms. 
Some comments request that certain 
troublesome phrases in the regulation be 
clarified. With respect to § 73.37(a)(3), 
which requires that "the route is 
planned to avoid, where practicable, 
heavily populated areas," comments 
request that the phrase "where 
practicable" be clarified. In § 73.37(d), 
which requires that" * * * if it is not 
possible to avoid heavily populated 
areas, the Commission may require, 
depending on individual circumstances 
of the shipment, additional protective 
measures," comments request that the 
phrases "not possible" and "additional 
protective measures" be clarified .. The 
requirements have been revised and the 
troublesome phrases have been 
eliminated or clarified. 

(5) Calls for assistance. Some 
comments present the concern that the 
rule does not require that escorts 
communicate directly with the LLEA in 
the event that LLEA assistance is 
required. The Commission agrees with 
this concern. The regulation has been 
modified to explicitly require.that 
escorts communicate directly with the 
LLEA in the event LLEA assistance is 
required. 

(6) Road shipments: Immobilization. 
Some comments are concerned with the 
safety consequences of immobilization 
and that inadvertent operation of the 
immobilization device could lead to a 
serious accident. Some comments 
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suggest that immobilization of both the 
tractor and the trailer (rather than the 
tractor or trailer) should be provided. 
Some comments !mggest that the method 
of immobilization should be specified 
and approved by the NRC rather than 
allow.ing the method to be specified by 
the licensee. Other comments suggest 
the '.'1RC ai:i~lys~s consider strengthening 
the 1mmob1hzahon requirement while 
simultaneo~sly reducing the number of 
escort personnel required. Finally, one 
comment suggests that LLEA's along the 
route should be familiarized with the 
immobilization technique in the event 
that the need should arise to move a 
vehicle following activation of the 
immobilization device. 

The NRC is concerned with the 
possible safety consequences of 
immobilization. The method of 
immobilization proposed by the licensee 
was intended to be review·ed by the 
NRC for its safety i:mplications. The 
regulation has been modified to 
specifically require that the method of 
im.mobilization be approved by the NRC 
prior to the making of shipments. The 
intent of the regula"Hon and the related 
guidance is to assure that, when 
operated, the immobilization device will 
delay movement of the spent fuel 
shipment for at least one-half hour. The 
immobilization provision is essentially a 
performance requirement that can be 
complied with by immobilizing the 
trailer or the tractor or both. The 
guidance has been reviewed and 
appears to be clear on this point. 

It is also intended that the licensee 
should have the opportunity to use his 
ingenuity and skill in determining how 
to b.est accomplish the immobilization. 
Accordingly, the particular method of 
immobilization required has not been 
specified. 

The staff recognizus that a licensee 
might develop alternative methods of 
immobilization. The Btaff will evaluate 
any proposed method of protection and 
will approve the proposal if it provides 
adequate protection against sabotage 
occurring in heavily populated areas. 

The staff believes that it would be self 
defeating to familiarilie a large number 
of individuals with the immobilization 
technique, with a view toward 
constructive use of this information in 
the event that the need should arise to 
move a vehicle following 
immobilization. Instead, the guidance 
document has been revised to suggest 
that the possible need for traffic control 
following operation of the· 
immobilization device should be 
considered by the licensee when 
preparing the operating procedures for 
the shipment. 

(7) Road shipments: Training. Some 
comments suggest a significant 
expansion of the driver and escort 
training program. SomE! of these 

com~ents suggest that the training 
cur:1culum should include training in 
anti-sabotage and in initial response to 
spills of radioactive material. Some 
comments suggest that clarification of 
the level of proficiency needed to satisfy 
the training curriculum of Appendix D 
should be provided. One comment 
contends that some of the topics in 
Appendix D are superfluous. Another 
comment suggests that the training 
curriculum in Appendix D should apply 
to drivers as well as escorts. One 
comment suggests that the training · 
program should emphasize safe driving 
techniques. 

The driver and escort training 
requirements have been reviewed and 
the regulations and guidance have been 
adjusted accordingly. The revised 
amendments include specific 
requirements for familiarization of the 
driver and LLEA personnel with certain 
safeguards procedures, and inclusion of 
a weapons training and qualifications 
program' for escorts who are armed. The 
Commission has decided that the 
training requirements, as revised, are 
consistent with the duties and 
responsibilities of the drivers and 
escorts·. 

(8) Rail shipments: Route restrictions. 
Some comments content that rail 
transport is penalized, compared with 
truck transport, thr·ough the lack of 
realistic alternative routes. The 
regulation has been modified to permit 
transport through heavily populated 
areas. One effect of that change is to 
eliminate the need for alternative rail 
routes which avoid heavily populated 
areas. 

(9) Rail shipments: Stops: Some 
comments ·ask that the regulation and 
guidance pertaining to planned rail 

· stops be modified to allow for the crew 
changes that take place every 100-200 
miles. The comments also point out that 
rail shipment planners cannot meet the 
current stop criteria, which would 
permit stops only for refueling and 
provisions. These suggestions were 
adopted and the regulation and 
guidance document have been modified 
accordingly. 

(10) Shipments by sea. Some 
comments suggest that the rule be 
expanded to include requirements for 
the protection of spent fuel aboard ships 
and boats. A review of the rule as 
published June 15, 1979, will show that 
§ 73.1(b)(5), § 73.37(a), and§ 73.37(d) 
apply to shipments independent of the 
mode of transport. However, in the 
interest of clarity, the rule has been 
revised to include a new section 
specifically addressing the protection of 
spent fuel shipments aboard vessels. 
New guidance has been added to 
NUREG-0561, accordingly. 

(11) Written log. The original version 

of Nl:R~G-05.61. contained a chapter 
de.scnbmg·a written log to be kept by 
shipment escorts during th·e course of a 
spent fuel shipment. The purpose of this 
log was to provide a durable record of 
th1; circumstances surrounding a given 
shipment, to support inspection and 
enforcement functions of the NRC, and 
fori:n the basis .for any further regulatory 
~chons regardmg sp~nt fuel shipments, 
m general. It was determined that this 
guidance needed to be given a firm 
regula t.ory basis by specifically requiring 
the ma!ntenance of a written log in the 
regulat10ns. These requirements are 
com~arable to the recordkeeping 
reqmrements of§ 73.70, which cover 
shipments of other types of special 
nuclear material. 

(12) Communications cen.ter. The 
~mendments published on June 15, 1979, 
mcluded requirements for calls by, 
escorts to a "designated location," for 
purposes of monitoring the spent fuel 
shipment. Further details regarding the 
duties of personnel at this designated 
location were included in the guidance 
document, NUREG-0561. It was 
determined that further detail rega~ding 
this safeguards function would be 
desirable so as to give the detailed 
guidance included in NUREG-0561 a 
firm regulatory basis. The facility at the 
designated location has been termed the 
"communications center," and is now 
described in the regulation. 

B. In some instances, the comments 
showed a need for modification of the 
guidance document alone. Following is a 
summary of those changes: 

(1) Definition of heavilypopulated 
areas. A number of comments suggest 
that the definition of a he~vily 
populated area be modified in various 
ways to permit more areas to qualify. 
Some point out that the present 
definition causes certain cities to be 
excluded from the list of heavily 
populated areas provided in the 
guidance document even though they 
have populations or population densities 
greater than some of those _which were 
included. These anomalies were 
explained to arise from failures to take 
into account the combined populations 
of contiguous cities in the same 
urbanized area and the total populations 
of urbanized areas. Other comments 
suggested that areas with large 
te~porary populations such as colleges 
be mcluded although their permanent 
populations would not otherwise qualify 
the areas as heavily populated areas. 
Some comments suggested that specific 
cities be added to the list of heavily. 
populated areas. 

Reconsideration of the bases for 
defining heavily populated areas has led 
to a broader definition which is included 
in the revised guidance document. 
Accordingly, the number of urbanized 
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areas listed as heavily populated areas 
is increased· to approximately 180. 

The NRC would like to take 
temporary population centers into 
account in determining whether an area 
qualifies as a heavily populated area. 
However, there are no readily available 
census figures upon which the NRC 
presently can base such determinations. 
Therefore, the NRC invites officials of 
temporary population centers to submit, 
to the NRC, information in support of 
including that area in the list of heavily 
populated areas. 

This same mechanism will be used to 
assist in the continuous updating of the 
list relative to those areas meeting the 
population criteria. 

(2) Road shipments: Criteria for 
selection of highways. Some comments 
suggest that NRC guidance should 
include a prioritizing or ordering of the 
various highway types (interstate, 4 
lane, 2 lane marked, 2 lane unmarked, 
etc.) to aid licensees in the selection of 
alternative routes. One comment 
suggests that routes used in the past for 
spent fuel shipments, including routes 
used for military spent fuel shipments, 
should be approved automatically. The 
suggestion to prioritize route highway
types was adopted and the guidance in 
NUREG--0561 has been amended to 
include suitable criteria. Routes used for 
spent fuel shipments prior to the 
issuance of the interim rule, however, 
will not be automatically approved 
inasmuch as those routes, like all other 
proposed routes, must meet current 
criteria before approval. 

(3) Road shipments: Criteria for 
detours. Some comments express 
concerns about detours from pre
planned routes. Some of these comments 
ask that the guidance document be 
modified to provide better criteria for 
determining when detours are 
appropriate. These comments also 
suggest that the NRC, rather than the 
licensee, should produce the guidelines. 
Some comments are concerned that 
once a shipment is en route, 
implementation of the detour procedures 
set forth in the guidance document might 
not be possible. Some comments suggest 
that LLEA's should be notified at the 
outset of each unplanned detour. In 
response to these suggestions, the 
guidance document has been modified 
to set forth some new guidelines to be 
followed in detour situations. However, 
except for the obvious instance of where 
a shipment is being escorted by LLEA 
personnel, it is believed that the LLEA 
need not be notified of each detour 
inasmuch as the agency is not expected 
to do anything differently as a result of a 
detour. 

(4) Rail shipments: Advance 
notification. Comments indicate that not 
all of the required advance notification 

data can be provided in advance of a 
rail shipment; among these data are 
routing, specification of stops, and cask 
serial numbers. Some comments 
contend that some of the information 
specified in the guidance document may 
be irrelevant to rail shipments. These 
suggestions were generally adopted. The 
guidance document has been modified 
to clarify advance notifica lion 
requirements for rail shipments. 

(5) Rail shipments: Unanticipated 
route changes. Some comments suggest 
that the rule and the guidance should be 
modified to allow for the unanticipated 
route changes that sometimes occur in 
rail transport. This suggestion was 
adopted by modifying the guidance 
document. 

C. The Commission also received a 
number of comments and suggestions 
which were considered but which did 
not lead to changes to the amendments 
or to NUREG--0561. Following is a 
discussion of those comments: 

(1) Justification for the rule. Some 
comments contend that the NRC has not 
provided proper or sufficient basis for 
the new regulation. 

(a) Some comments ask that the NRC 
not modify its regulations on the basis of 
unproven information in draft form, such 
as the Sandia report. The Commission 
has decided that there is an adequate 
basis for interim requirements for the 
protection of spent fuel shipments. The 
NRC continually reexamines the 
adequacy of its regulations for the 
protection of the public health and 
safety against deliberate acts. Part of 
this reexamination consists of studies 
and research projects. One of these 
studies, conducted by Sandia 
Laboratories and published in draft form 
in May 1978 as SAND-77-1927, 
concluded that serious public health 
consequences could result in the event 
of successful sabotage of a spent fuel 
shipment in a heavily populated area. 
Although a later draft Sandia report 
predicts less serious consequences, a 
significant degree of uncertainty 
remains that can only be resolved by 
further study. The Commission is 
currently pursuing a research effort to 
resolve these issues. While awaiting the 
results of this research the Commission 
believes that it is prudent to retain these 
requirements on an interim basis. When 
the final research results are analyzed 
the NRC will either modify, continue, or 
rescind 10 CFR 73.37, whichever is 
appropriate, based on those results. 

(b) Other comments point out that the 
NRC should regulate on the basis of risk, 
a concept wherein risk equals the 
product of the consequences of an event, 
such as sabotage, and the probability of 
the event. Inasmuch as the NRC has no 
basis to specify an identifiable threat, 
some comments conclude that the 
probability of sabotage is insufficient to 

justify a legitimate concern. 
NRC has not pursued quantitative risk 

studies for safeguards because of 
extreme difficulty in adequately 
quantifying the various factors 
contributing to risk. This view was 
expressed in the Reactor Safety Study 
(WASH 1400) and sustained by the 
Lewis panel's peer review of that 
document. The Lewis Panel Report 
(NUREG/CR-0400) states: "The risk 
from sabotage was not calculated in the 
Reactor Safety Study. The omission was 
deliberate, and proper, because it was 
recognized that the probability of 
sabotage of a nuclear power plant 
cannot be estimated with any 
confidence." Similarly, estimates of the 
probability of successful sabotage of 
spent fuel shipments cannot be made 
with any confidence. 

In their report (NUREG/CR-0400) the 
Lewis panel points out that, even with 
"realistic" risk estimates, further 
conservatisms must be incorporated in 
the regulatory process. In the absence of 
"realistic" risk estimates, it is even more 
important to incorporate conservatisms 
in regulatory decision making. This is 
the approach taken in safeguards. 

We know of no attempts to sabotage 
spent fuel shipments in a inanner 
leading to a significant ra1diological 
release. But we have conservatively 
assumed that such a sabotage act might 
be attempted. Furthermore, we have 
tried to determine, logically and 
systematically, the characteristics of 
persons who might attempt to perpetrate 
such crimes. The results of our threat 
characterization work have been 
published as NUREG--0459, Generic 
Adversary Characteristics Summary 
Report. 

Another factor in making a 
determination concerning the 
probability of successful sabotage is the 
reaction of spent fuel to sabotage. It is 
generally agreed among analysts that 
the serious consequences discussed in 
the Sandia report could result only if 
sabotage is carried out in or near a 
heavily populated area and only if some 
of the normally solid spend fuel 
contained in a massive, durable cask is 
somehow released as respirable 
particles. It is further agreed among 
analysts that the only credible way to 
carry out sµch sabotage is through the 
skillful use of explosives. The reaction 
of spent fuel and spend fuel casks to 
explosive sabotage is subject to large 
uncertainty. A research program is being 
carried out to improve our 
understanding, but the program will 
likely not yield useful results for 
approximately one year. 

The Commission frequently uses the 
concept of risk in its deliberations 
concerning the need for new regulations 
and did so in this case. The Commission 
found that the likelihood of successful 
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sabotage is uncer1ain inasmuch as the 
existence of a credible adversary 
organization cannot be ruled out and the 
response of spent fuel and spent fuel 
casks to credible explosive sabotage is 
.subject to large uncertainty. With 
respect to consequences, it appears that 
the release of a small fraction of the 
inventory of a spent fuel casks as 
respirable particle11 could produce 
serious consequences in a heavily 
populated area. On this basis the 
Commission has dncided to generally let 
stand these requirements designed to 
protect spent fuel shipments against 
sabotage in heavily populated areas on 
an interim basis. The need for 
permanent requirements will be 
reconsidered when the results of the 
research program become available. 

(c) with respect to the Sandia report, 
the staff notes that ·the latest draft of the 
report projects sabotage consequences 
less serious than are set forth in the May 
1978 draft, and cited by the NRC as the 
basis for the rule. Another comment 
points out that even the consequences 

. set forth in the May 1978 Sandia Draft, 
are not that much more serious than 
those of a severe accident, the risk of 
which the NRC appears to be willing to 
accept. 

As mentioned above, a later draft of 
the Sandia report issued during 
September 1979, estimates less serious 
consequences than the May 1978 
version, partly because the May version 
assumed larger amounts of material 
released as a result of sabotage. In view 
of the continuing uncertainities 
concerning the release fraction, the 
Commission has decided it is purdent to, 
in the interim, protect spent fuel in
transit. 

(d) Other comment11 point out that 
Department of Energy (DOE) analysts 
have concluded that the rule is 
premature and inappropriate. The 
comments also point out that DOE does 
not require protection of spent fuel 
shipments for which it is responsible. 

The Commission notes that the DOE 
and the NRC have access to the same 
information and that DOE has decided 
not to require protection for the spent 
fuel shipments for which it is 
responsible. Despite the policy of NRC 
and DOE to have comparable 
requirements for, the protection of 
nuclear materials, the Commission 
accepts the fact that from time to time 
reasonable administra·,tors will differ 
temporarily on the difficult question of 
what constitutes adequate safeguards. 
Both agencies are developing additional 
information on the issues and are 
coordinating with one another. It is 
believed that the differences in positions 
of the two agencies are temporary and 
will be resolved as new information, 
such as that from the research program 
discussed above, becomes available. 

(e) Other comments argue that 
adequate protection is provided by the 
durable containers in which spent fuel 
shipments are made. 

The Commission agrees that the 
massive, durable casks in which spent 
fuel shipments are made provide a high 
degree of protection against many kinds 
of sabotage, including explosive 
sabotage. However, in view of the 
uncertainties in predicting the response 
of spent fuel and spent fuel casks to 
explosives, the Commission believes 
that it is no longer purdent to depend 
upon cask design alone to protect 
against sabotage in heavily populated 
areas. Accordingly, until additional 
information can be developed to resolve 
some of the present uncertainties 
concerning the response of spend fuel to 
explosives, the Commission has decided 
that spent fuel shipments should be 
protected as specified in 10 CFR 73.37, 
as modified. 

(f) Some comments question the need 
for significant, costly protection 
measures for rail casks. They point out 
that rail casks are more substantial than 
truck casks and that according to 
Sandia, successful sabotage entails even 
more explosives and skill than for truck 
casks. The comments further point out 
that there is no record of hijacking 
trains, and therefore the movement of a 
hijacked train from a low population 
area to a high population area seems 
quite remote. Comments also point out 
that protection measures for rail 
shipments in heavily populated areas 
already include frequent surveillance by 
railroad police and are therefore 
adequate. 

The referenced Sandia Report 
indicates that similar uncertainties 
apply to possible explosives attacks on 
both road and rail shipments. Even 
though rail shipments would most likely 
require a higher level of adversary 
resources for successful sabotage, such 
sabotage is considered possible for both. 
road and rail modes. The Sandia Report 
states in particular that attacks on rail 
casks using shaped charges is possible 
since the requisite materials can be 
carried by men on foot. Moreover, the 
likelihood that available rail routes 
would include passages through heavily 
populated areas diminishes the 
importance of the consideration that it 
would be more difficult for an adversary 
to illicitly move a hijacked train from a 
less densely populated area to a heavily 
populated area. Protection for rail 
shipments, therefore, is still required. 

(2) Adequacy of protection 
requirements. Some comments state that 
protection of spent fuel shipments under 
the interim rule is not adequate against 
terrorist action. These comments argue 
that protection equivalent to that 

already given strategic special nuclear 
materials is needed. 

Some comments suggest thatNRC 
should require licensees to justify all 
spent fuel shipments by considering all 
possible alternatives to the making of 
shipments. 

One of the most frequent comments 
favored an embargo of spent fuel 
shipments until a permanent storage 
facility is established. Thereafter, spent 
fuel shipments would b_e permitted only 
to that facility. . 

Some comments contend that the 
additional measures required for 
movements through heavily populated 
areas are too weak to deter or to 
provide protection against successful 
sabotage; these comments ask that the 
regulation be modified to indicate 
additional safeguards and list them in 
detail. 

One comment suggests that for any 
given heavily populated area the 
protection measures required should be 
similar for all shipments, rather than 
allowing various options for each 
shipment. . 

The Commission considered a number 
of sets of measures for the protection of 
spent fuel shipments. One of these sets 
of measures would have provided that 
spent fuel shipments would be protected 
equivalently to shipments of formula 
quantities of strategic special nuclear 
material (SSNM), which must also be 
protected against theft. However, 10 
CFR 73.6 of the Commission's physical 
protection rules for SSNM specifically 
exempts spent fuel which is not readily 
separable and which has a total 
external dose rate in excess of 100 rems 
per hour at a distance of 3 feet from any 
accessible surface without intervening 
shielding. Such materials possess 
intrinsic protection against theft and are 
not readily usable to fabricate nuclear 
explosives. Nevertheless, the 
Commission considers it prudent to 
require some additional measures to 
protect spent fuel against radiological 
sabotage. 

Shippers of spent fuel must submit 
route information and security plans to 
the NRC for authorization to carry out 
the shipment. The NRC thus has the 
opportunity to review the shipper's plan·· · 
for the shipment and to assure that he 
has considered alternatives to the 
making of the shipment. 

The Commission reaffirms its 
judgment that spent fuel can be shipped 
safely without constituting unreasonable 
risk to the health and safety of the 
public. Accordingly, the Commission 
does not believe that it is necessary to 
prohibit spent fuel shipments until a 
permanent storage facility is 
established. 
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Some requirements of the regulation, 
particularly regarding transiting 
urbanized areas, have been changed 
considerably in this later version. Given 
these changes, the Commission has 
decided that the protection level 
required reasonably protects the public 
against risk from sabotage of spent fuel 
shipments. The escort force has the 
capability to call for assistance' and in a 
heavily populated area, local law 
enforcement authorities could be on the 
scene within minutes. Within a heavily 
populated area, the escort force is 
armed and therefore has the potential to 
prevent sabotage until local authorities 
arrive. 

The Commission is seeking adequate 
protection for shipments which must 
pass through heavily populated areas. In 
the Commission's view, an adequate 
level of protection can be provided by 
either private guards or law enforcement 
personnel. 

(3) Liability limits. One comment 
suggests that nq shipments of spent fuel 
should be permitted unless the shipper 
carries private liability insurance 
without limit. Other comments favor 
informing the public of the liability 
limits currently in force for shipments. 

The Commission has not at the. 
present time extended indemnity 
coverage to spent fuel shipments on a 

·generic basis. However, spent fuel 
shipments are indemnified while in the 
course of transportation to or from an 
indemnified facility (principally nuclear 
reactors). Indemnity coverage for spent 
fuel shipments to or from reactors 
terminates at the point at which 
transportation ends. 

The provisions of Section 170 of the 
Atomic Energy Act of 1954, as amended, 
require production and utilization 
facility licensees, i.e., reactors and 
reprocessing plants to have and 
maintain financial protection (e.g., 
nuclear liability insurance) to cover 
public liability claims resulting from a 
nuclear incident. The Commission is 
also directed to enter into protection 
and indemnify the licensee for up to 
$500 million in excess of that financial 
protection. 

The indemnity protection afforded thE 
public for accidents arising during 
transportation is derived from the 
coverage provided under the insurance 
policies maintained by licensees of 
reactors and reprocessing plants and in 
the indemnity agreements executed by 
these licensees with the Commission. 
The coverage under the policies and 
indemnity agreements incorporated the 
so-called "omnibus" provisions of the 
Price-Anderson Act. Under the 
"omnibus" coverage liability protection 
extends not only to the liability of the 

licensee, but also to any other person 
who may be liable, such as a 
transporter. However, there would be no 
Price-Anderson Act protection (or limit 
on liability) under facility licensees' 
insurance policies and indemnity 
agreements once a shipment was 
highjacked and placed beyond the 
control of the transporter. Extension of 
the Price-Anderson Act protection to 
cover incidents occurring after a 
shipment has been highjacked is beyond 
the scope of this rulemaking. 

(4) ALARA implications. One 
comment suggests that the implications 
of the rule with respect fo the 
Commission policy of maintaining 
radiation exposure levels as low as 
reasonably achievable (ALARA) shoulG 
be examined. 

The Commission has not at the 
present time extended indemnity 
coverage to spent fuel shipments on a 
generic basis. However, spent fuel 
shipments are accidents involving 
radioactive material shipments are 
sufficiently small to allow continued 
shipments by all modes. Because 
transportation conducted under present 
regulations provides adequate safety to 
the public, the staff concludes that no 
immediate changes to the regulations 
are needed at this time. This 
determination is partly based on the 
conclusion in NUREG-o170 that the 
average radiation dose to the population 
at risk from normal transportation is a 
small fraction of the limits 
recommended for members of the 
general public from all sources of 
radiation other than natural and medical 
sources and is a small fraction of 
natural background dose. 

The staff has examined the ALARA 
implications of the rule for the specific 
case of spent fuel shipments by truck. 
Calculations indicate that routine 
exposure from shipments routed around 
cities would likely be about 30% higher 
than the small but calculable routine 
exposure for similar shipments routed 
through cities. The Commission 
considers that this difference in such 
small routine exposures is not a 
significant health factor and therefore 
not to be considered a significant factor 
in the choice of routing. 

(5) Transportation mode. Some 
comments suggest that the scope of the 
rule should be expanded to require 
licensees to examine alternative 
transportation modes for shipments. 

The Commission agrees that 
alternative modes of transportation 
should be considered during the 
development of a program for the 
protection of spent fuel shipments 
against sabotage. The characteristics of 
alternative modes have been considered 

in the revised rule and suitable 
measures have been developed for road, 
rail and water transport. Accordingly, a 
licensee may choose the mode of 
transportation for his shipment on the 
basis of considerations other than 
safeguards. 

(6) High level waste. Some comments 
suggest that the scope of the rule should 
provide requirements for the protection 
of high level waste shipments. 

No licensed shipments of high level 
waste are presently being made. Only a 
few facilities currently possess high 
level waste. Shipments of the waste 
from a facility at which it now resides to 
another facility would involve the 
amendment of one or more licenses. At 
that time, appropriate requirements 
would be issued. 

(7) Test reactor fuel shipments. 
Comments suggest that the staff 
consider relaxing protection 
requirements for test reactor spent fuel 
in recognition of the fact that it contains 
no free radioactive gases. 

The revised rule has not been 
modified to reduce the protection 
requirements for test reactor spent fuel. 
Fission gases would account for only a 
tiny fraction of the calculated health 
effects. Solid, respirable material would 
account for most of the health effects. 

(8) Distinction between guidance 
documents and regulations. Public 
comments on both the amendments 
published in the Federal Register and 
the supporting guidance document 
(NUREG-o561) were received. Some 
comments apparently mistake the 
guidance document for a regulation and 
therefore conclude that the supposed 
regulation is too loosely worded. Other 
comments apparently reflect only the 
regulatory amendments and suggest that 
the amendments alone are worded too 
loosely to be effective. 

Following is a discussion of the 
distinction between regulations and 
guidance documents. Regulations set 
forth legal requirements that licenses 
must follow. The NRC is empowered to 
inspect against and enforce the 
provisions of its regulations. Regulations 
without exception carry the approval of 
the Commission. Guidance documents, 
on the other hand, can be prepared and 
issued by the staff. The documents are 
not legally binding upon 'licensees. The 
primary purposes of the guidance 
documents are: (1) To describe and 
make available to the public the intent 
and scope of application of the 
regulatory provisions, (2) in some cases, 
to provide alternative methods that are 
normally acceptable to the NRC staff for 
implementing specific parts of the 
Commission's regulations, (3) in some 
cases, to delineate techniques used by 
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the staff in evaluaxing specific problems, 
and (4) to provide guidance to 
applicants concerning certain 
information needed by the staff in its 
review of applications for permits and 
licenses. Guidance documents are not 
intended as substi1utes for regulations 
and, therefore, compliance with 
guidance documents is not required. 

(9) Licensee costs. Some comments 
contend that the cost estimates 
developed by the srnff are too low. One 
comment suggests 1hat the cost for truck 
transportation would be at least double 
that estimated by the NRC staff and 
probably much higher. Another 
comment states that truck 
transportation cost is approximately 
double that estimated by the staff even 
before the cost of safeguards required 
by the rule are added in. One comment 
places cost in the range of twenty 
million dollars per year by assuming ten 
thousand shipments per year circa 1985. 
Comments argue that staff estimates of 
rail costs are in even greater error than 
staff estimates of truck costs; these 
comments conclude that rail shipments 
must be made in special trains in order 
to satisfy the rule and that, therefore, 
the cost of each rail :3hipment will be in 
the range of twenty 1o forty thousand 
dollars. 

With respect to truck shipments, our 
latest information indicates that as 
many as 500 shipments might occur 
during calendar year 1980. The number 
of possible shipmen ti; is currently 
limited by the number of shipment casks 
available. Even if new casks were 
quickly manufactured, allowing the 
number of shipments to double, the 
Commission notes that the interim rule 
is designed to be in effect only until 
about mid CY81, and therefore, believes 
that the high cost estimates stemming 
from protection of large numbers of 
spent fuel shipments drca 1985 are not 
appropriate or relevant. With respect to 
rail shipment costs, the Commission 
disagrees with the contention that 
special trains are neecled to meet the 
requirements for rail shipments, and 
therefore, rejects the high cost estimates 
which are based on the use of special 
trains. 

(10) Cost-benefit study. Some 
comments suggest that the NRC should 
provide a cost benefit analysis in 
support of the regulation. Comments 
also suggest that the requirements of the 
rule should be clearly defined and 
should be cost effectiv,~. They argue that 
regulations must be co:,! effective in 
order to be meaningful and must avoid 
being arbitrary or capr:icious or an abuse 
of discretion. Some comments suggest 

that the rule is not cost effective in its 
present form. 

This interim rule is expected to be in 
effect for a year or two. Recent figures 
indicate that if the maximum number of 
potential shipments occur, the 
requirements may result in a cost of 
about five hundred thousand dollars per 
year, distributed over a number of 
licensees. The addition of protection 
measures for spent fuel shipments does 
not have a significant effect on the 
environment. After taking into account 
the cost, the duration, and the absence 
of significant impact on the 
environment, the Commission has 
decided that a detailed cost-benefit 
study is not needed for this interim rule. 
Although a detailed cost-benefit study 
was not performed, the general costs 
and benefits resulting from this rule 
have been reviewed, as have the 
potential consequences of sabotage of 
spent fuel shipments to the public health 
and safety. A decision has been made 
that the benefits from reducing the 
probability of occurrence and potential 
consequences of spent fuel shipment 
sabotage justify the cost of the 
requirements. A detailed cost-benefit 
study will be prepared in support of any 
permanent rule that is issued. 

(11) Preemption. Some comments urge 
that the NRC preempt state and local 
restrictions on spent fuel shipments. 
Some comments seek to preempt those 
state and local ordinances in conflict 
which would ban or otherwise restrict 
shipments or which would require 
rerouting of shipments over secondary 
roads, with an attendant increase in 
safety hazard. 

Some comments argue that 
preemption would lead to a more 
responsible national policy concerning 
uniformity of spent fuel transport 
regulations. Some comments favoring 
preemption suggest that the NRC should 
take into account state and local 
concerns when drafting federal 
regulations. One comment suggests that 
NRC eliminate from its rule references 
to local ordinances as a basis for 
rerouting shipments; this comment 
concludes that a local community should 
not be able to prevent the use of a route 
acceptable to the NRC. One comment 
suggests that the regulations make clear 
that local ordinances with the NRC rule 
would be preempted. 

Other comments took the opposite. 
view of preemption. These comments 
declare that local communities have the 
right to be more restrictive than the NRC 
in the regulation of spent fuel shipments 
which they perceive as threatening their 
safety. 

To date, the NRC has contested a 
local ordinance that regulates the 

transport of nuclear materials only once 
(United States v. New York City 
(S.D.M.V. No. 76 Civ. 273)). In this case 
NRC, ERDA (now DOE) and DOT 
sought a judgment declaring a New York 
Health Code provision to be 
inconsistent with the Federal Statutory 
scheme for transportation of nuclear 
materials. On January 30, 1976, a United 
States request for a preliminary 
injunction barring enforcement of the 
local ordinance was denied. 

On August 17, 1978, the Materials 
Transportation Bureau of the DOT 
published an advance notice of 
proposed rulemaking (43 FR 36492) 
dealing with the subject of highway 
routing of radioactive materials. On 
October 26, 1978, the DOT published a 
notice (43 FR 50006) of its intention to 
hold a public hearing on this subject in 
Washington, D.C., on November 29, 
1978. On January 31, 1980 the DOT 
published for public comment a 
proposed rule dealing with the highway 
transportation (including Federal routing 
requirements) of radioactive material. 
The DOT has expressed its intention to 
publish a final rule on this subject by the 
end of 1980. 

Where state law is consistent with 
new Federal regulations promulgated 
under the Hazardous Materials 
Transportation Act (HMTA) or where 
the state in a legitimate exercise of its 
police power imposes general, non
radiological constraints (e.g., speed 
limits, load limits) on all truck 
transportation, the Commission does not 
presently contemplate actions to 
preempt the enforcement of these laws. 
However, the Commission reserves 
judgment on whether it may become 
necessary to seek such preemptive 
action in a limited way (e.g., where 
specific route considerations are at 
issue) prior to the time the DOT 
regulations become effective. Once the 
DOT regulations on this subject become 
effective, there appears a strong 
possibility that inconsistent state and 
local rules may be preempted on a 
broader basis. 

(12) Information on routes and 
schedules. Some comments suggest that 
the NRC adopt a liberal policy 
concerning the information on routes 
and schedules that would be made 
public. These comments suggest that 
route information should be published in 
the Federal Register; subsequently the 
NRC should hold public hearings (or 
provide some other means for public 
input) on routes. These comments 
further suggest that NRC should contact 
state and local authorities before 
granting a route approval. Some 
comments conclude that a local 
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population has better kno""'ledge of 
routes than could be developed by NRC 
surveillance teams, thereby allowing the 
defects and advantages of alternate 
routes to be more adequately 
considered. Comments suggest that the 
state and local authorities should be 
notified of details of routes. Comments 
also suggest that state and local 
authorities should be notified in 
advance of the schedule of each 
shipment. Some comments suggest that 
state and local authorities should take 
steps to have emergency~esponse and 
law enforcement organizations alerted 
and on duty at the time speilt fuel 
shipments are made. 

Other comments suggest that the NRC 
should adopt a conservative policy with 
respect 'to information on routes and 
schedules; These comments suggest that 
NRC withhold information on routes ·and 

· schedules, pointing out that information 
certified by the NRC would be valuable 
to potential saboteurs. The comments 
also point out that it is a principle of 
security that sensitive information 
should be restricted to the minimum 
number of people. These comments 
conclude that the NRC should restrict 
dissemination of route and schedule 
information to a limited number of 
elected and appointed state and local 
officials who should be requested or 
required to avoid making the 
information public. 

Current staff policy concerning 
information on routes and schedules is 
to generally withhold this information 
from public disclosure. However, in one 
recent specific instance, the Commission 
decided that information on staff
approved routes should not be withheld. 
It noted, however, that the decision was 
case-specific and should not be 
considered a precedent. 

· (13) Consolidated notice. Some 
comments note the proliferation of local 
ordinances requiring advance notice and 
ask that the NRC establish in its rule 
such that only the NRC need be notified. 
The NRC could then notify state and 
local agencies as it deems necessary. 

Adoption of this suggestion would 
imply that the NRC rule preempts local 
ordinances calling for advance 
notification of shipments. As was noted 
earlier, the NRC has not yet contested 
local ordinances that regulate the 
transportation of spent fuel. Although 
this suggestion will not be adopted at 
this time, it will be re-evaluated when 
DOT routing rules go into effect. 

(14) Need for comprehensive study. 
One comment ·suggests that a 
comprehensive study of ports of entry 
for import of spent fuel shipments and 
subsequent routes is needed; the 
proposed principal criteria for selection 

of a port or route would be to affect the 
least pi>pulation in event of sabotage. 

In consideration of the Commission's 
revised position relative to avoidance of 
heavily populated areas; i.e., that 
passage through a heavily populated 
area, on approved routes, when 
supported by additional measures such 
as armed escorts, is acceptable, the 
Commission does not regard ports-of
entry as a particular problem area with 
respect to routing. Ports that are also 
listed as heavily populated areas will 
require the additional protection. 

(15) Expansion of response 
capabilities. Some comments propose a 
significant expansion of capabilities for 
responding to accidents or sabotage. 
These comments suggest that all 
emergency response units in all 
communities along the route submit 
response plans to the NRC for approval. 
Some comments suggest that all 
emergency response units in all 
communities along the route submit 
response plans to the NRC for approval. 
Some comments suggest that these 
response units should be required to 
conduct drills. Other comments 
proposed that LLEA personnel along the 
route be trained to deal with 
radiological releases. Some comments 
suggested that the shipper should 
provide an escort capable of handling 
all emergency situations. Some 
comments also suggest that the NRC 
should help to develop these various 
emergency response units. Some 
comments suggest that the shipper 
should be responsible for the 
preparation of emergency plans, while 
others suggest that the NRC shoud be 
responsible. Some comments ask that 
provisions be made for local 
governments to approve licensee 
emergency response procedures and 
emergency plans. · 

These suggestions appear to be 
prompted, at least in part, by the 
provisions of 10 CFR 73.37(a)(6) which 
require a licensee to develop procedures 
for coping with threats and safeguard 
emergencies. As is noted in NUREG-
0561, the purpose of this requirement is 
to provide for the development of a plan 
to be used by drivers, escorts, licensee 
personnel and other individuals 
involved in a shipment in case of 
threats, attempted sabotage, or other 
events that jeopardize the security of a 
shipment. The larger question of 
emergency plans, emergency 
preparedness, emergency response and 
the like are judged to be beyond the 
scope of these interm safeguards 
requirements. Recent staff views on 
these questions are available in 
NUREG-o535-Review and Assessment 

of Package Requirements (Yellow Cake) 
and Emergency Response to 
Transportation Accidents. 

(16) Arrangements with LLEA: Clarity 
and feasibility. Some comments request 
that the NRC clarify its description of 
what constitutes acceptable 
arrangements, who must be contacted, 
and whether the arrangement or contact 
with the LLEA must be documented. 
One comment suggests _that the 
licensee's responsibility with respect to 
this requirement be limited to 
maintaining an up-to-date list of 
telephone numbers and contacts in 
LLEAs. 1 

One comment points out that the case 
of transcontinental shipment, a yery 
large number of LLEAs would have 
jurisdiction along the route and that 
contacting all of them would not be 
feasible. 

Under current practice, the NRC staff 
makes the initial contacts and 
arrangements with LLEAs as part of the 
approval process. Accordingly, the 
concerns set forth in the comment do not 
appear to be justified since the relevant 
burdens have been assumed by the NRC 
staff. 

(17) Arrangements with LLEA: 
Information security concerns. Some 
comments suggest that coordination 
with LLEAs along the route would be 
tantamount to annoucing the route and 
would therefore be contrary to good 
information security practice. 
· During the coordination process, the 

NRC staff informs LLEAs of the 
importance of protection of spent fuel 
and asks that the agency not disclose 
sensitive information, such as routes, 
that would be helpful to a saboteur. The 
agencies have generally been 
cooperative. Accordingly, NRC practices 
were not changed as a result of the 
suggestion. 

(18) LLEA capabilities. One 
commenter notes his experience which 
suggests that LLEAs in heavily 
populated areas are unwilling or unable 
to provide the additional protection 
suggested by the NRC for shipments 
through heavily populated areas. 

NRC staff experience is at variance 
with the experience of this commenter. 
Staff experience is that LLEAs have 
been very cooperative in assisting in the 
protection of shipments of nuclear · 
materials. Also the rule allows for 
private armed escorts, instead of LLEA 
personnel, to be used to protect 
shipments. For these reasons, no 
changes were made in the regulation or 
the,guidance as a result of this comment. 

(19) Road shipments: Alternative 
routes. Some comments suggest that 
NRC route approval policy should 
include approval of a reasonable 
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number of alternative routes. The 
comments suggest that the approvals 
remain valid indefinitely. 

Current staff policy is to approve a 
number of alternative routes. The actual 
number of route11 that can be approved 
is, of course, limi.ted. Once a route is 
approved, the approval would remain 
valid until new information suggests 
that the approva;! should be withdrawn. 

(20) Road shipments: Rush-hour 
concern. One comment suggests that in 
the event of routing through a heavily 
populated area, the scheduling should 
be planned so as to avoid the local rush 
hour traffic. 

The staff performs route surveys, 
including route surveys through heavily 
populated areas, and makes 
arrangements with LLEAs along the 
route of the shipments for their response 
to an emergency or a call for assistance. 
Rush-hour concerns are taken into 
account during this planning. 

(21) Road shipments: Route planning. 
Some comments contend that the 
information given in the guidance 
document and in the related reference 
documents does not provide detail 
sufficient to distin:guish and select 
highway routes. 

The staff agrees with the comments, 
but notes that the Census Bureau data 
supplemented by local road maps jointly 
provide a sufficient basis for route 
selection. Furthermore, the revised rule 
allows greater use of interstate 
highways, which should make route 
selection easier. Accordingly, no 
changes were made in the regulation or 
guidance as a result of this comment. ' 

(22) Road shipments: Drivers. Some 
comments suggest 1hat the NRC should 
confer more closely with the DOT 
inasmuch as it appears that some driver 
requirements imposed by NRC are in 
conflict with DOT requirements. One 
comment suggests that 10 CFR 
73.37(b)[l) be modified to specify two 
trained drivers rath,~r than one. 
Comments suggest 1hat in view of the 
potential consequences from accidents, 
drivers should operate spent fuel 
shipment vehicles in the safest and most 
reassuring·way in order to instill public 
confidence. 

With respect to the coordination 
suggestion, the staff notes that in 
accordance with the terms of a 
Memorandum of Understanding, the 
latest version of which was published in 
the Federal Register on July 2, 1979, the 
NRC and DOT have agreed to advise 
and consult with one another before 
either issues a new r,egulation. This 
procedure was followed before issuance 
of this regulation. Th,e DOT review did 
not reveal any conflicts between DOT 
regulations and the NRC interim 

regulation. The suggestion that the 
requirements of 10 CFR 73.37[b )(1) be 
modified to make explicit that two 
properly trained truck drivers satisfy the 
requirement was not adopted because 
the original phrasing already permits 
that option. The suggestion that two 
truck drivers rather than one should be 
required was not adopted because there 
appears to be no adequate safeguards 
justification. The provision is allowed to 
stand because it allows greater 
flexibility for the licensee in designing 
his security arrangements and it does 
not sacrifice the effectiveness of 
protection arrangements. 

The NRC agrees with the comment 
that shipment vehicles should be 
operated safely. However, the rule was 
not changed because the subject of safe 
driving is not within the scope of this 
physical protection rule change 
proceeding. 

(23) Road shipments: Escorts. Some 
comments suggest that the regulation 
should be changed to always require an 
escort vehicle to accompany the 
shipment vehicle; other comments 
contend that an escort vehicle is 
undesirable because it increases the 
likelihood of an accident. Some 
comments are concerned that the duties 
assigned to drivers and escorts in the 
regulation and guidance would 
overwhelm the drivers and escorts for 
shipments longer than one day. One 
comment proposes that the NRC should 
license escorts and test them annually. 
Finally, some comments suggest that 
more than one escort might be needed 
for extended stopovers. 

The Commission has decided that the 
current level of protection, which 
permits a single vehicle system to be 
used outside of heavily populated areas, 
is adequate. In addition, a second escort 
or other added safeguards measures are 
required for transiting urban areas. The 
Commission has also decided that the 
duties of the drivers and escorts are 
straight-forward; that the training 
program as revised (Appendix D of 10 
CFR Part 73) is adequate. With respect 
to the size of the escort force, the 
regulation specifies the number, 
capabilites, and duties of personnel who 
are to be on duty at any one time; it is 
the obligation and responsibility of the 
licensee to provide a force size sufficient 
to provide for relief and rest periods. 

(24) Road shipments: Call-in schedule. 
Some comments contend that the two
hour call-in schedule required by 10 CFR 
73.37(b)(2) is not practicable; they argue 
that carrying out the requirements 
would violate DOT regulations by 
disturbing the co-driver's rest period on 
long trips. The comments suggest that an 
eight-hour call-in schedule would be 

more appropriate. Comments also point 
out that the two-hour call-in schedule [if 
carried our) would require extra stops 
for telephone calls, thereby making the 
shipment vulnerable to sabotage. 

The two-hour call-in schedule has 
been reviewed with DOT. 
Representatives of DOT found nothing 
in the requirement that was unsafe for a 
lone driver to carry out while driving or 
that was in conflict with DOT 
regulations. Accordingly, the two-hour 
call-in requirement is allowed to stand. 
The Commission reaffirms its judgment 
that the benefits from two-hour call-ins 
justify the additional risk of those . 
instances where the vehicle must be 
stopped and the call-in done by 
conventional telephone. 

(25) Road shipments: Citizens b.and 
(CB} radio. Some comments suggest that 
there is no assurance that CB contacts 
can be made, and therefore the 
requirement for CB radio in the 
shipment vehicle is superfluous. Other 
comments note that the designated 
control location is not required to be 
equipped with a CB radio and ask that 
the NRC reconsider whether a potential 
saboteur could gain advantage from this 
situation. 

A requirement for CB radio is 
included in recognition of the fact that 
CB radio offers an inexpensive back-up 
to the primary communication system. 

It is true that there is no guarantee 
that a CB contact can be established in 
the event that there is a need to call for 
assistance. On the other hand, the· 
adversary is faced with a back-up 
communications system that he can 
neither ignore nor readily defeat. The 
CB requirement is included because it, 
in some measure, reduces an 
adversary's likelihood of success. Also, 
CB radio is useful for communication 
among the escort vehicles and shipment 
vehicle and can be used in most heavily 
populated areas to contact the LLEA. 
However, because the transmission 
range of CB radio is short compared 
with the likely distance that shipments 
will be transported, there is no 
requirement for a CB radio to be 
installed in the control location. 

(26) Rail shipments: Special trains. 
Some comments urge the use of special 
trains to transport spent fuel rail casks. 
These comments contend that special 
trains have the following advantages: 
The requirements of 10 CFR 73.37(c) are 
difficult for regular trains but can b.e 
handled readily by special trains. 
Special train speeds are lower and can 
be tailored to circumstances. Special 
trains are shorter than regular trains 
with the advantage that "burying" the 
shipment car under other cars in the . 
event of an accident is less likely; this_ 
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feature, the comments argue, would be. 
very significant in the event of a fire. A 
special train offers better observation of 
the shipment car. Most railroad 
accidents occur in rail yards and special 
trains spend less time in rail yards than 
do regular trains. Special trains have 
priority in use of track over regular 
trains. Regular trains could conceivably 
carry spent fuel together with other 
hazardous material, such as explosives 
or inflammables, in different cars of the 
same train; this situation would not 
occur with a special train. 

Special routing is possible to avoid 
rail yards and heavily populated areas. 
Finally, the probability of certain classes 
of train accidents, such as brake failure 
or railroad crossing accidents, is lower 
because special trains are shorter than 
regular trains. 

Other comments take the opposite 
view and suggest that the use of regular 
trains for spent fuel shipments is 
entirely satisfactory for the following 
reasons: The likelihood of hijacking a 
regular train from a low population to a 
high population area is remote in the 
extreme. Special trains have no 
particular advantage in avoiding high 
population areas .. Special trains, as now 
proposed, would be stopped to yield 
right-of-way to regular trains. 

NRC approval of alternative routes 
would provide adequate response to the 
uncertainties of weather, rail damage, 
and other uncontrollable influences. 

A regular train in a rail yard would be 
under surveillance by the escort and the 
railroad police. Special trains have no 
advantage in communications; 
moreover, rail traffic controllers always 
know the approximate location of their 
trains. 

Needed protection requirements for 
rail shipments can be met by regular · 
trains. Accordingly, the suggestion that 
the regulations be modified to require 
the use of special trains was rejected. 

(27) Rail shipments: Arrangements 
with LLEA. Some comments suggest that 
~rrangements with LLEAs are needed 
only when a shipment car is stopped in 
a rail yard. This suggestion was not 
adopted because it would be 
inconsistent with the fundamental 
protection measure that an escort should 
always be present with a spent fuel· 
shipment and that escort should be able 
to request and obtain assistance from 
the LLEA independent of the location of 
the shipment. · 

(28) Rail shipments: Escorts. Some 
comments contend that escorts are not 
needed when a train is moving. Other 
comments point out that more than one 
escort will be needed to provide 
surveillance during extended stopovers 
and that special lighting might be 

needed for effective surveillance. One 
comment points out that no existing 
spent fuel rail cask car provides for an 
escort within the car, as is implied by 
the guidance document and the 
regulation. Finally, some comments 
request that the NRC consider speed 
restrictions for spent fuel shipments and 
reconsider its decision not to require 
surveillance while the train is moving
particularly while the train is moving 
very slowly. 

One of the fundamental protection 
measures is that an escort should 
always be present near the shipment, 
independent of the location of the train 
and independent of whether the train is 
moving. Accordingly, the suggestion that 
an escort is not needed while the train is 
moving was rejected. 

One intent of the requirement is that a 
stopped shipment car always be under 
observation; it is the responsibility of 
the licensee to provide an escort force 
sufficiently large to meet that intent. 

The object of the observation 
requirement is the early detection of 
circumstances that threaten deliberate 
damage to the shipment in a heavily 
populated area. Lighting in heavily 
populated areas is expected to be 
sufficient for this purpose. 

With respect to the comment 
concerning the escort in the same rail 
car with the spent fuel cask, the 
guidance document was written so as 
not to preclude the escort from riding in 
a rail car containing a spent fuel cask. 
The staff had in mind a small cask in 
which slightly greater than exempted 
quantities of spent fuel might be shipped 
rather than a typical rail cask containing 
up to ten fuel assemblies. 

The Commission has recognized the 
need for surveillance capabilities while 
trains are moving, and has reflected this 
in the regulation. 

(29) Rail shipments: Strengthening of 
requirements proposed. One comment 
asserts that spent fuel shipments by 
road are inherently unsafe and that 
shipments should be made by rail. The 
comment contends that current 
capabilities for the safety and protection 
of rail shipments are inadequate and 
identifies numerous areas where he 
believes improvements are needed. 

The Commission disagrees with the 
view that spent fuel shipments by road 
are inherently unsafe. The comment · 
does not provide an adequate · 
justification for the extreme measures 
proposed pertaining to rail shipments. 
The Commission has no new 
information to modify its current view 
that spent fuel shipments can be moved 
safely on the existing rail system. 
Accordingly, no changes were made to 

the regulation or the guidance as a result 
of this comment. 

The following modifications to the 
rule have been coordinated with the 
Department of Transportation in 
accordance with the Memorandum of 
Understanding between NRC and DOT 
that was published in the Federal 
Register on July 2, 1979. The Department 
of Transportation has determined that 
the NRC rule is not in conflict with 
current DOT regulations. · 

These amendments to the interim final 
rule are being published in effective 
form subject to codification.,In the 
Federal Register notice issuing the 
interim final rule (44 FR 34466), 
comments were requested on the rule 
even though it was published in · 
effective form. It is those comments 
received that have led to the 
amendments being made here. It is as if 
comments had been received on a 
proposed rule. Acco1dingly, the 
Commission for good cause finds that 
further notice and public procedure is. 
unnecessary. 

Pursuant to the Ato\llic Energy Act of 
1954, as amended, the Energy · 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following· . 
amendments to Title 10, Chapter I, Gode 
of Federal Regulations, Part 73, are 
published as a document subject to 
codification. 

45 FR 67645 

Published 10/14/80 

Effective 10/14/80 

10 CFR Part 73 

Physical Protection of Plants and 
Materials: Correction 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Correction. 

SUMMARY: In a final rnle document 
published in the Federal Register July 24, 
1979 (44 FR 43282), l 73.t(b} was 
revised. An'error was made in the 
amendatory language resulting in the 
inadvertent deletion of § 73.t(b )(2), (3); 
(4), and (5). It was not the intent of the 
Commission to delete paragraphs (ZJ, 
(3), (4) and (5) of§ 73.l(b). This 
document corrects this error and 
republishes § 73.t(b) as it should appear 
including a revision made to § 73.l(b)[S) 
as published e.t 45 FR 37409 on June 3, 
1980. 

FOR FURTHER INFORMATION CONTACT: 
John D. Philips, Chief.-Rules and 
Procedmes Branch Division of Rules and 
Records, Office of Administration, 
Nuclear Regulatory Commission, 
Washington. DC 20555, (301) 492-7086. 
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· 45 FR 74693 

Published 11/12/80 

Effective 11/28/80 

Licensing Requirem.mts for the Storage 

of Spent Fuel in an independent Fuel 

Spent Storage lnsta/iation 

See Part 72 Statements of Consideration 

45 FR 79410 

Published 12/1180 

Effective 12/1 /80 

10 CFR Part 73 

Searches of lndlvlcluals at Power 
Reactor Facilities 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclt!ar Regulatory 
Commission is extending its current 
relief from pat-down searches of regular 
employees at nuclea.r power reactors in 
order ta accommodate a rulemaking 
proceeding concerning revisions to its 
rules in § 73.55 intended to finalize 
requirements for entry searches at such 
facilities. 
EFFECTIVE DATE: Dec,3mber 1. 1980. 
FOR FURTHER INFORM.llTION CONTACT: 
L. J. Evans, Jr., Chief. Regulatory 
Improvements Branch, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguard,g, U.S. Nuclear 
Regulatory Commission, Washington. 
D.c. 20555, (301) 427 ..... na1. 
SUPPLEMENTARY INFOIIMATION: On July 
31, 1979, the Commission changed the. 
date from August l, 1979, to November 
1, 1979, when pat-down searches of 
regular employees of n.uclear power 
plant licensees had to be implemented. 
The rationale for this e·xtension was 
provided in the Federal Register notice 
on this subject, 44 FR 47758, August 15, 
1979. The Commission further extended 
the implementation date to November 1, 
1980. The rationale for that extension is 
contained in 44 FR 659€,9. 

The Commission plans to issue 
proposed revisions to 1,0 CFR 
§ 73.55(d)(1) to finalize 1:equirements for 
personnel searches at protected area 
entry portals of power reactors. The 
extension of the relief from physical pat
down searches of regular employees 
contained herein is intended to allow 
sufficient time for public: comment on 
the proposed search requirements and 
their implementation, if adopted. 
Because this rule delays a requirement. 
and merely continues a temporary 

situation for another limited period of 
time, the Commission finds that notice 
and public procedure are unnecessary 
and that the change can be made 
immediately effective without the 
customary 30 day period of notice 
required by 5 U.S.C. 553. 

Pursuant to the Atomic Energy Act of 
1954, as amended, 'the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following 
Amendment to Title 10 Chapter 1, Code 
of Federal Regulations. Part 73 is 
published as a document subject to 
codificati:m. 

45 FR 80271 
Publ_ished 12/4/80 

Licensing Requirements for the 
Storage of Spent Fuel in an 
Independent Spent Fuel Storage 
Installation; Correction 

See Part 72 Statements of Consideration. 

45 FR 83195 

Published 12/18/80 
Effective 12/18/80 

10 CFR Part 73 

Physical Protection Upgrade Rule; 
Clarification of Effective Dates 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Clarification of effective dates. 

SUMMARY: The NRC issues this notice to 
clarify three dates concerning the 
development and implementation of 
plans required of nuclear power reactor 
licensees for the training and 
qualification of security personnel. 
Because of ambiguous effective date 
provisions in amendments to 10 CFR 
73.55(b)(4), published November 28, 1979 
(44 FR 68184), incorrect dates appeared 
in the January 1, 1980 revision of 10 CFR 
Chapter I. The text of§ 73.55(b)(4) is 
published below in its entirety to clarify 
this ambiguity. 
EFFECTIVE DATES: Thursday, December 
18, 1980. 
FOR FURTHER INFORMATION CONTACT: 
Mr. L. J. Evans, Jr., Chief, Regulatory 
Improvements Branch, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, 301-427-4181, or Mr. F. P. 
Gillespie, Chief, Safeguards Standards 
Branch, Division of Siting, Health and 
Safeguards Standards, Office of 

Standards Development; U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, 301-443-5907. 
SUPPLEMENTARY INFORMATION: The:text 
of 10 CFR 73.55(b)(4) as corrected reads 
as follows: 
§ 73.55 [Corrected] 

46 FR 2025 

Published 1 /8/81 

Effective 1 /8/81 

10 CFR Part 73 

* ' 

Physical Protection of Plants i>nd 
Materials; Clarifying and Corrective 
Amendments 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Clarifying and corrective 
amendments. 

SUMMARY: The Nuclear Regulator/ 
Commission is issuing certain clarifying 
and correcting amendments that refer to 
documents incorporated by reference in 
Part 73, Physical Protection of Plants 
and Materials. These amendments do 
not Modify current practices or 
application of the regulations. 
EFFECTIVE DATE: January 8, 1981. 
FOR FURTHER INFORMATION CONTACT: 
Patricia D. Anderson, (301) 492-7297. 
SUPPLEMENTARY INFORMATION: The 
Nuclear Regulatory Commission is 
amending two sections of 10 CFR Part 
73, "Physical Protection of Plants and 
Materials" to clarify the citations to 
materials incorporated by reference into 
two sections within Part 73. 

46 FR 4858 

Published 1/19/81 

Effective 4/6/81 

10 CFR Part 73 

Physical Protection of. Plants and 
Materials: Reporting of Physical 
Security Events 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

I 
I 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations t-o clarify existing 
requirements dealing with the reporting 
of events which significantly affect 
physical security effectiveness. 
Proposed amendments were published 
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for comment in October 1979, and have 
been revised to take into consideration 
public comment. Instead of reporting 
within 1 hour as originally proposed, a 
range of reporting times up to,24 hours 
or Llie recording of an event in the 
licensees records would be allowed, 
depending on the severity of the event 
and compensatory measures taken. 

Concurrently with the issuance of the 
final rule, the NRC staff is issuing a , 
Regulatory Guide which provides a ' 
procedure that m·ay be used to 
determine whether an event is 
reportable, including a partial list of 
typical events that a licensee should 
report. This guide was issued for 
comment along with the proposed 
regulation and has been revised to 
reflect both the changes made in the 
effective regulation and the comments 
received on the proposed guide. 
EFFECTIVE DATE: April 6, 1981. 
NOTE: The Nuclear Regulatory 
Commission has submitted this rule to 
the Comptroller General for review of its 
reporting requirement under the Federal 
Reports Act, as amended. 44 U.S.C. 3512. 
The date on which the reporting 
requirement of the rule becomes 
effective, unless advised to the contrary, 
includes a 45-day period which that 
statute allcws for Comptroller General 
review (44 U.S.C. 3512(c)(2)). 
FOR FURTHER INFORMATION CONTACT: 
Mr. James Prell, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555 
(301-443-5903). 
SUPPLEMENTARY INFORMATION: On 
October 22. 1979, the NRC published in 
the Federal Register (44 FR 60743) 
proposed amendments to 10 CFR Part 73 
of its regulations concerning reporting of 
safeguards events. Interested persons 
were invited to submit written 
comments and suggestions in connection 
with the proposed amendments. within 
60 days after publication in the Federal 

· ' Register. Concurrently with the 
. publication of the propo~d . 

amendments, the NRC issued for 
comment a guide which provides a 

. procedure for implementing the 
regulations (Draft Regulatory Guide, . 
Reporting of Safeguard Events. SG 901-
4). After reviewing public comments on 
the regulation and the guide, the NRC 
has decided to make a number of 
changes to both documents. 

Following is a summary of the 
· · subst.antive changes to the amendments. 

These-changes were accompanied by 
appropriate changes to the guide. 

1. Reporting Times. Several comments 
suggest that a clearer distinction be 
made between serious and less serious 
types of events, and that reporting times 
be made commensurate with the 
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severity of the event. The NRC agrees 
with this suggestion and has developed 
criteria for classifying event severity 
and the associated reporting times. The 
final rule makes a distinction between 
events which must be reported by phone 
within 1 hour and those that must be 
reported within 24 hours. Events which 
must be reported within 1 hour are those 
that involve an explicit threat or a major 
loss of physical security effectiveness. 
Events that must be reported within 24 
hours are those involving a potential 
threat or a moderate loss of physical 
security effectiveness. Reporting of a 
major loss of physical security 
effectiveness can be delayed for 24 
hours if: (a) compensatory measures 
specified in an approved security or 
contingency plan have been taken, or (b) 
within ten minutes of that event's 
occurrence, compensatory measures are 
implemented that provide a level of 
security equivalent to that existing prior 
to the event. Similarly, a moderate loss 
of physical security effectiveness event 
need not be reported if equivalent 
compensatory measures have been 
implemented. Every event must be 
entered into the ltcensee's records. 
Events that have been defined in a 
licensee's approved security or 
contingency plan as not being reportable 
need not be reported to the NRC. 

2. Compensating Measures. Several 
comments suggest that when, following 
an event. compensating measures are 
placed into force that provide a level of 
security equivalent to that existing prior 
to the event, it need not be reported to 
the NRC but merely recorded in the 
licensee's records. This suggestion has 
been adopted for a moderate loss of 
physical security event. However, for a 
compensated major loss of physical 
security effectiveness event, a report 
must be made within 24 hours instead of 
1 hour. Even though measures have been 
taken to compensate for this type of 
event, a report is required because the 
NRC needs to be informed of the cause 
of such an event and the action taken to 
correct it. 

3. Distinction in Reporting 
Requirements Between High ana Low 

. Enriched Uranium. One comment 
suggests that reporting.requirements for 
events involving formula quantities of 
strategic special nuclear material should 
be different from those involving 
moderate and low strategic significance 
material. The basis cited for this 
suggestion is the considerable 
differences in their respective physical 
security requirements. as specified in 
§ § 73.25, 73.26, 73.45, 7.3.46 versus 73.67. 
The NRC agrees with this comment with 
regard to the loss of physical security 
effectiveness type events. Accordingly, 

events pertaining to material or 
moderate strategic significance, which 
must meet the safeguard requirements of 
Section 73.67 paragraphs [d) and (e], 
have been placed in the moderate loss 
of physical security effectiveness 
category, while events pertaining to 
material of low strategic significance, 
which must meet the safeguard 
requirements of Section 73.67 
paragraphs (f) and (g). do not ha,·e to be 
reported. However. explicit or potential 
threats concerning all types of m .. iteria! 
covered by safeguards regulations must 
be reported. 

4. Material Control and Accounting. 
Some comments suggest that material 
control and accounting reporting 
requirements are adequately addressed 
by existing regulations. The NRC has 
reevaluated the need for the reporting of 
events involving material control and 
accounting and agrees with these 
comments. 

5. More Definite Description of 
Authorized Individual. Some comment~ 
suggested there are many "authorized 
individuals" at fuel cycle facilities who 
could feel bound to report the same 
event. The commenters proposed that a 
responsible individual be more 
specifically identified. The NRC 
disagrees with this suggestion. The 
Commission is not concerned with who 
reports the security event, but rather 
that the event be reported within the 
required time frame beginning at the 
moment of discovery by a member of 
the security organization or any other 
employee of the licensee. The 
requirement has been changed to better 
reflect this concern. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter 1, Code 
of Federal Regulations, Part 73, are 
published as a document subject to 
codification. 

46 FR 12696 
Published 2/18/81 
Effective 3/20/81 

10 CFR Part 73 

Physical Protection of Plants and 
Materials; Physical Protection of In
Transit Special Nuclear Material of 
Moderate Strategic Significance 
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AGENCY: U.S. Nuc:lear Regulatory 
Commission. 
ACTION: Final rulE!, 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to allow the NRC to delay the shipment 
of certain quantities of special nuclear 
material of moderate strategic 
significance. The intent of the NRC is to 
prevent the concurrent shipment of two 
or more quantities of SNM of moderate 
strategic significance that, in total, 
would exceed a formula quantity. This 
amendment will h,3lp the NRC prevent 
the loss or theft of a formula quantity of 
strategic special nlllclear material. 
EFFECTIVE DATE: March 20, 1981. 
FOR FURTHER INFOIRMATION CONTACT: 
Mr. C. K. Nulsen, Regulatory 
Improvements Bra111ch, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commi:5sion, Washington, 
D.C. 20555, (301) 427-4181. 
SUPPLEMENTARY INFORMATION: The 
Commission has been concerned that 
possible theft of concurrent shipments of 
special nuclear material (SNM) of 
moderate strategic significance could 
result in the accumulation by an 
adversary of a formula quantity of 
strategic special nuclear material 
(SSNM). On Januar:v 14, 1980, the 
Nuclear Regulatory Commission (NRC) 
published in the Federal Register [45 FR 
2657] proposed amendments to 10 CFR 
Part 73 to allow the NRC to delay the 
shipment of certain quantities of SNM of 
moderate strategic !dgnificance. The 
purpose of these amendments was to (1) 
help assure that a formula quantity of 
SSNM could not be lost or stolen while 
in transit, and (2) prnvide the NRC with 
the capability of preventing the loss of 
additional material 1:o an adversary 
before an accounting of a lost shipment 
has been made. On February 21, 1980, 
these amendments ¥iere republished [45 
FR 11503] with additional details 
provided explaining how the scheduling 
control for preventing concurrent 
shipments of two or more quantities of 
SNM of moderate strategic significance 
totalling more than a formula quantity 
will be implemented. The comment 
period was also exte111ded until March 
24, 1980. 

The proposed amendments have been 
adopted in effective form without 
significant changes, and will become 
effective 30 days after publication of this 
notice. The changes which were made in 
response to public comments w~r~ . 
primarily for the purpose of clanf1catlon 
and are consistent with the intent of the 
Commission at the time of publication of 
the proposed amendments. A summary 
of public comments msulting in changes 
in the regulation, and a description of 
the resulting changes follows. 

(1) One comment suggested that 
shipments which are physically 
protected should not be subject to NRC
imposed delays. This suggestion has 
been adopted by the addition of a new 
subparagraph, § 73.67(e)(6)(iv), which 
provides that shipments of SNM of 
moderate strategic significance 
protected in accordance with the 
provisions of § § 73.20, 73.25 and 73.26 
will neither be subject to NRC orders to 
delay shipment nor considered to 
constitute a portion of an aggregate 
formula quantity of SSNM for the 
purpose of determining whether any 
shipments must be delayed. This 
additional provision is to achieve 
consistency with the related provisions 
of§ 73.24(b) which are currently 
effective. 

(2) Some comments indicated a 
concern that NRC ordered shipment 
delays would increase shipping costs 
and cause interference in the shipper/ 
carrier relationship to the detriment of 
shippers. The two-day notice the NRC 
might provide to shippers was thought to 
be too late to cancel a vehicle ordered 
for pickup of material without incurring 
extra charges. Also, it was thought that 
failures on the part of nonlicensees (e.g., 
overseas recipients, the Department of 
Energy) to provide timely confirmation 
of receipt of shipments could cause 
unfair impacts on licensees who had 
planned subsequent shipments. 
Commenters also expressed more 
general concerns about the possible 
impact of the proposed amendments on 
the private nuclear sector. 

The Commission is sensitive to 
possible disruptions that could be 
caused to licensees as a result of the 
proposed regulations. Most of the 
potential delays which might occur 
could be avoided if notification is given 
the NRC sufficiently in advance of each 
planned shipment. The staff intends to 
request shipment delays as soon as the 
need for delays becomes apparent 
based upon the receipt of planned 
shipment notifications in accordance 
with § 73.72. These decisions will 
usually be made after consultation with 
the prospective shippers so that NRC
ordered shipment delays can be 
minimized and the needs of the shippers 
can be accommodated. These actions 
taken in the context of the low number 
of shipments which are projected will 
occur each year (twenty to thirty) should 
result in no significant economic 
impacts. 

With regard to potential delays 
caused by difficulties in obtaining 
confirmation of receipt for export 
shipments, the proposed amendments 
have been changed by adding the . 
stipulation that for export shipments the 
licensee need only confirm that a 
particular export shipment has left its 
scheduled port of exit from the United 

States intact, rather than requiring that 
receipt be confirmed at its foreign. · 
destination. This provision is consistent 
with the objective of the existing 
regulation which is to assure that an 
aggregate formula quantity of SSNM 
constituted by several shipments of 
SNM of moderate strategic significance 
not be permitted to be transpor.ted 
within the United States without 
appropriate physical protection. . . · 

(3) One comment suggested that the 
NRC did not intend to include low
enriched uranium in the requirements 
for notifying the NRC of shipments of 
SNM of moderate strategic significance, 
and that the language of § 73.72 should 
be changed accordingly. The NRC .did 
not intend that shipments of SNM of 
moderate strategic significance ' · 
containing no SSNM be included in the 
notification requirements of§ 73.72, or 
that such shipments should be subject to 
delays pursuant to the proposed 
amendments. Therefore, the suggestion 
has been adopted and § 73.72 has been 
modified accordingly. . 

With respect to the proposed 
amendments, the resolution of the 
comments received not resulting in , 
changes is as follows: .. 

(1) A comment by the Department of 
Energy (DOE) recommended that th~ 
proposed amendments b.e limited to 
delaying licensed shipments involving 
the commingling of five kilograms or 
more of SSNM in transport vehicles or 
storage facilities. The DOE stated that. 
addressing aggregate quantities of 
special nuclear material·of moderate -
strategic significance in all possible 
combinations of licensed shipments is 
not iustified. Concern was also 
expressed that the proposed 
amendments would still permit 
commingling of DOE Category III 
shipments with licensed shipments ·such 
that the total would amount to a formula 
quantity, thus defeating the purpose of 
the proposed amendments. · 

. The authority given the staff to delay 
shipments of SNM of moderate strategic 
significance is intended to be exercised 
on a case-by-case basis to the extent 
necessary to assure protection of the· 
public health and safety and common 
defense and security. This will allow the 
staff to eliminate all significant 
opportunities for thefts of formula 
quantities of SSNM. 

Regarding DOE's concern for 
commingling of shipments, carriers are 
required under the terms of a general 
license, issued pursuant to § 70.20(a), to 
provide protection for formula quantities 
of SSNM in their possession, regardless 
of whether such material was intended 
to be transported as one or more 
separate shipments. Thus, carriers are 
obligated to protect a formula quantity 
of SSNM if an NRC licensed Category II 
shipment is commingled with a DOE . 
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Category III shipment and the total 
amount of SSNM exceeds a formula 
quantity. 

(2) Another comment suggested that 
the decision criteria for delaying 
shipments should be part of the · 
regulation and that consideration should 
be given to giving priority for advanced 
scheduled shipments of requir.ed 
deliveries to operating reactors. 

In response to the above comment, the 
staff has decided to enlarge upon the list 
of decision criteria last published in the 
Federal Register with the proposed 
amendments. 

Acc·ording to the revised criteria, staff 
decisions to delay shipments of special 
nuclear material will be based upon the 
following criteria: (1) Total time needed 
to complete the shipment, (2) the impact 
of a schedule delay on the use of the 
SNM at the delivery site, (3) expected 
routing, (4) relationship of the material 
to the national defense or to other 
essential programs in the nation's 
interest, (5) whether a licensee might 
volunteer to delay shipment, (6) the 
possible impacts on the shipper/carrier 
relationship with regard to availability 
of shipment vehicles and other special 
arrangements which would be diffiqult 
to rearrange, and (7) how far in advance 
of the proposed shipment date the NRC 
was notified of the intent lo make the 
shipment. Regulatory Guide 5.59 entitled 
"Standard Format and Content for a 
Licensee Physical Security Plan for the 
Protection of Special Nuclear Material 
of Moderate or Low Strategic 
Significance," will be modified 
accordingly to reflect these criteria and 
the proposed amendments. . 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter 1, Code 
of Federal Regulations, Part 73, are 
published as a document subject to 
codification. 

46 FR 51718 
Published 10/22/81 
Effective 10/22/81 for Sections 2.744(11). 
2.790(dll1), 73.2(jjl and (II), and 73.21111), 
(bl and (cll1). All remaining sections will 
be effective on 1 /20/82. 

10 CFR Parts 2, 50, 70, and 73 

Protection of Unclasslfled Safeguards 
Information 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to require NRC licensees and other 

persons to protect unclassified 
safeguards information against 
unauthorized disclosure. The rule 
establishes requirements and sets forth 
e:onditions to be applied by NRC 
licensees and other persons for the 
protection of unclassified Safeguards 
Information for operating power 
reactors, spent fuel shipments, and 
activities involving formula quantities of 
strategic special nuclear material. 
EFFECTIVE DATE: October 22, 1981 for 
H 2.744(e), 2.790(d)(l), 73.2 (jj) and (]I), 
and 73.21 (a), (b) and (c)(l). All 
remaining sections will be effective on 
January 20, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Donald J. Kasun, Physical Security 
Ucensing Branch, Division of 

· Safeguards, Office of Nuclear Material 
Safety and Safeguards,·u.s. Nuclear 
Regulatory,CommJssion, Washington, 
D.C. 20555, Phone 301-427-4010. 
SUPPLEMENTARY INFORMATION: 

Background 
On December 29, 1980, the Nuclear 

Regulatory Commission published for 
coinmenl a proposed rule that would 
prohibit the unauthorized disclosure of 
certain safeguards information by NRC 
licensees or other persons (45 FR 85459). 
The proposed rule was published in 
response to the provisions of a new 
.section 147, SAFEGUARDS 
INFORMATION Qfthe Atomic Energy 
Act, as amended Public comment on the 
proposed rule was received from forty
five groups and organizations as 
follows: ·· 

Power Reactor l.lcenseetl -·-··--.. ·---·-- 111 
Fuel cyck! licensees.__ Ill 

Nuclear service~----------- 7 51atee ____ ,,_____________ 8 

Law fi'me,___ s 
Asaocialiona----- . 2 Olher gover,vnent agenc:1a9_____________ 2 

Private c:itizene_____ 1 

There were no comments received 
from public interest groups or 
organizations. 

Extensive revisions have been made 
to the rule as a result of the comments 
received. The most significant revisions 
include: 

Excluding from the sc~pe of the rule 
activities involving less than a formula 
quantity of strategic special nuclear 
material (except for spent fuel 
shipments). 

Deleting limit of error of inventory 
difference (LEID) information from the 
rule. 

Adding guard qualification and 
training plans as items considered to be 
Safeguards Information (those portions 
that disclose facility safeguards 
features). · 

Deeming information protection 
systems used by State and local police 

fore~ adequate to meet regulatory 
reqwrements. 

Rephrasing I 2,790(d)(1). 
Not requiring the marking of 

documents more·than one year old 
stored by licensee contractors. Such 
documents would be marked if and 
when taken from storage for use. 
. A. Discussion of Comments Resulti'ns · 
m Changes to Proposed Rule · · · · 

(1) !led_uction in the Scope of · · 
ApphcatJon-A number of commenters 
suggested that physical protection 
information for facilities that possess 
only special nuclear material of low 
strategic significance (Category ID) be· · 
deleted from the rule considering the 
small potential hazard of such materials. 
Commenters also suggested that this · 
type of information when in the hands of 
the NRC be withheld from public 
disclosure es commercially valuable 
(proprietary) information. · 

The Commission agrees with both 
points. The original determination of 
scope Wes based on the assumption that 
appropriate information pertinent to all · 
facilities and special nuclear materials · · 
required to be protected under 10 CFR 
Part 73 11hould be included in the 
proposed rule. Upon further review the · 
Commission has concluded that 
applicability should be . .more closely·· 
related to the "significant adverse effect 
on the health and safety" standard ' 
contained in Section 147 of the Atomic 
Energy Act, as amended. Accordingly, 
the scope of the rule has been· reduced 
to apply only to those facilities, nuclear 
materials,· or transport activities for.·. 
which there exists significant potential 
for harm to.the public health and safety 
if the nuclear materials or facilities 
involved are intentionally misused or 
damaged Therefore, Safeguards 
Information is limited to information 
regarding the physical protection of: 

All activities involving formula . . 
quantities of strategic special nuclear 
material, both irradiated and · 
unirradiated (most of the physical 
protection information for activities 
involving a formula quantity of · 
unirradiated strategic special nuclear · 
material would be classified as National 
Security Information under 10 CFR Part 
95), ' 

Operating power reactors, and 
Spent fuel shipments (but not routes 

and quantities). . , 
This separation Is generally consistent 

with the overall NRC Policy of graded 
safeguards. The activities that remain 
under the rule (with certain minor . . . 
exceptions such as non-power reactors), 
require protection by armed guards, 
whereas the activities deleted do noL 
Appropriate paragraphs of I 73.21.have 
been modified to reflect this scope 
change. In regard to the second point. 
the Commission has detenoined 
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generically that information concerning 
a licensee's or applicant's material 
control and accounlting or physical 
security program for special nuclear 
material, not otherwise covered by 
specific statutory e):emptions, is 
commercial or financial information for 
purposes of Freedom of Information Act 
(5 U.S.C. 552) (FOIA) requests. In order 
to reduce both the li,~ensee's and the 
Commission's admililistrative burden 
associated with licensees applying for a 
withholding determination for each item 
of such information 1:ubmitted to the 
NRC under 10 CFR Z.790(b)(l).10 CFR 
Z.790(d)(l) has been nmended lo deem 
such information confidential 
commercial informati:on under 
exemption (4) of the POIA. This 
continues in effect pr,esent procedures 
for such information. 

Nine coinmenters supported the 
retention and/or expansion of 
I Z.790(d)(l) as an appropriate method 
for withholding materi:aJ control and 
accounting and physical security 
information not considered to be 
Safoguards Information. There were no 
comments to the contr,!U'f · 

(2) Deletion of Limit of Error of 
lnl'enlory Difference (J~EID) 
Information-A large rmmber of 
commenters recommended the deletion 
of LEID information for low enriched 
uraniuin fabrication fad'.ities on the 
basis that this informatlor. would not be 
very valuable to a dlve1·ter attempting to 
steal material within th,? limits of a 
statistical alarm threshc,ld 

The Commission agrees and LEID 
information has been de-leted from the 
rule (LEID information for activities· 
involving formula quantiities of strategic 
special nuclear material would still be 
classified un4er Part 95). 

(3) Addition of Guard ,Qualification 
and Training Plans to th,1 Rule-Ten 
comments were received on this matter, 
the most for any item. Qi,mmenten 
stated that guard qualification and 
training plans contained, among other 
things, site specific response procedures 
and descriptions of facilily safeguards 
features. A review of sevnral such plans 
received by the NRC disc:losed that 
while some plans were so general that 
they could not be conside1red Safeguards 
Information. others contained specific 
information that should bu protected 
The rule has been amended to include 
those portions of guard qu.11.lification and 
training plans that disclosu site specific 
features or the physical protection 
system. 

(4) Grandfathering-Conunents 
pointed out that certain Ofl!:anizations 
(e.g. architect/engineering !firms) may 
•have very large quantities or old 
documents that qualify as £1afeguards 
Information but are rarely removed from 
atorage. They suggested that thia 
information be exempted 01· at least 

given special consideration. The 
Commission agrees with this suggestion 
in part and has amended the rule to 
require marking of documents more than 
one year old only when they are 
removed from storage. Storage, 
protection and access requirements 
however, would still apply. Documents 
containing Safeguards Information · 
located at the operating facility would 
have to be marked regardless of age. 

(5) •;.ts Built" Drawings-Some 
commenters suggested that all revisions 
of drawings, not just the final. be 
considered as Safeguards Information. 
Other commenters suggested that 
preliminary design and construction 
drawings be specffically excluded from 
the rule. The Commission believes there 
is some merit in both suggestions. 
Accordingly, the rule has been chang~ 
to indicate that any drawing or 
document that substantially represents 
the final design of the physical security 
system would have to be protected. This 
change eliminates the need to control 
much of the initial information, such as 
requests for bids, but still require11 
protection or documents that are only 
slightly different from the final version. 

(6) Vital Area lde11tificalion and 
Location-Several commenters noted 
that the proposed rule might be 
lnterpreted as requiring protecHon of 
Information already in public 
documents, such as in the FSAR, 
specifically in regard to drawings that 
show locations of safety related 
equipment. The rule was therefore 
revised to indicate that only drawings or 
documents that explicitly identify items 
of safety-related equipment as vital for 
purposes of physical protection are 
required lo be protected. (Note that the 
content of Appendix E has now been 
incorporated into the text of the z:ule at 
paragraph I 73.zt(b).) Other than as 
above, engineering and construction 
drawings that show the locations of 
safety-related equipment are not 
considered Safeguards Information. 

(7) Acceptability of Present Protection 
Syslef11s-Several commenters 
suggested that specific physical 
protection requirements not be Included 
in the existing rule but that licensee or 
State standard procedures be accepted 
Instead The Commission has concluded. 
based on frequent NRC staff contacts, 
that State and local police forces protect 
Information In a way that Is equivalent 
to the rule requirements. Accordingly, 
the rule has been revised to deem State 
and local police information protection 
procedures acceptable. In regard to NRC 
licensees that fall into th_e scope of the 
rule, the Commission hu concluded that 
without formal requirements there 
would be no assurance of uniformity, 
consistency or an adequate level of 
protection across the industry. As 
evidenced by the comments received, 

there ls considerable divergence of 
opinion as to what constltute11 a 
minimum acceptable level. 

(8) Other Minor Ch01,ges-&sed 
primarily on comments received. 
additional rule changes have been made 
to~ 

Permit Safeguards Information to be 
transported by any individual 
authorized access under the rule. 

Show that matter other than 
documents may contain Safeguards 
Information. 

Allow use of ADP syste~s by 
contractors of licensees. 

Indicate that non-security related 
orders and procedures for guards need 
not be protected · 

Limit off-site communication 
information that needs to be protected 
to communications used for security 
purposes. 

Show that portions of any 
correspondence that contains 
Safeguards Information would have to 
be protected 

Remove from the rule and place In 
guidance documents many of the 
detailed requirements relative.to 
marking, transmission. and destruction 
of documents that contain Safeguards 
Information. 

Note in § 2.744(e) the applicability of 
criminal sanctions, as well as civil 
penalties, for viola lions of Board orders 
pertaining to Safeguards Information. 

B. Discussion of Comments Not 
Accepted By the Commission 

(1) Protection During Agency 
Proceedings-The adequacy of 
proposed 10 CFR Z.744(e) was 
questioned by law firm commenters 
representing licensees. The amendment 
as proposed would confirm a presiding 
officer's authority to issue appropriate 
protective orders wJienever protected 
Safeguards Information is required in an 
adjudicatory hearing. The amendment 
was seen by the Commission as the 
minimum restriction needed to protect 
the health and safety of the public or the 
common defense and security in the 
context of adjudicatory hearings 
pursuant to section 147a of the Atomic 
Energy Act of 1954, as amended (the 
Act), and to impose th~ minimum 
impairment of procedural rights, as 
required by section 181 of the Acl The 
amendment makes it clear that the 
physical protective measures and need 
to know standards of proposed I 73.21 
would apply to Safeguards Information 
In adjudicatory hearings. 

First. the commenters note correctly, 
but as a shortcoming, that I 2.744(e) 
applies only to agency records and not 
to Safeguards Information possessed 
only by an applicant. licensee, or 
contractor. A second objection wa11 that 
the proposed I 2.774(e) gives relatively 
weak authority to the licensing boards 
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to prevent disclosure by intervenor& and 
their lawyers. The commenter asserted 
that some showing of reliability should 
be required of such persons before 
Safeguards Information is disclosed. 
Third, the commenter& stated that the 
proposed regulation giyee inadequate 
guidance to the licensing board, on the 
kind of protection intervenora ahould be 
required to give to Safeguards 
Information. The commentera auggeat 
that the restrictions used in the Diablo 
Canyon case be' adopted. See Pacific 
Gas and Electric Co. (Diablo Canyon 
Nuclear Power Plant Units 1 and 2) 
ALAB-600, 12 NRC 3 (1980]. Finally, the 
commenters suggest that the possibility 

. of criminal sanctions, as well as of civil 
penalties, be noted for violations of 
Board orders pertaining to Safeguards 
Information. 

In response to these comments the 
Commission has made one change to 
proposed § 2.744[e]. That change notes 
the applicability of criminal sanctions. 
by stating, for the purpose of section 223 
of the Act, that any order issued 
pursuant to § 2.744(e) with respect to 
Safeguards Information be considered 
an order issued pursuant to section 
161b. of the AE Act. This is in accord 
with section 147b. of the Act. 

The Commission believes the other 
comments should not be adopted. It was 
not the intention of the Commission to 
place any restrictions on discovery by 
intervenors, or to write any special rules 
chilling intervenors' rights, such as a 
screening requirement not applicable to 
all parties. Not only would such rulei be 
discriminatory, but also would be 
contrary to sections 181 and 147a of the 
Act. This Commission cannot presume 
beforehand th&t intervenor& and their 
counsel are any-the-Jess trustworthy 
than the staff or applicant and their 
counsel 

The minimum protection required for 
. Safeguards Information is stated in 

proposed I 73.21. The requirementa 
there apply to intervenor& and their 
counsel as well as to the applicant or 
licensee. Section 2.744[e] alJows a Board 
to go further, if, in its judgment after 
hearing all relevant arguments, the 
circumstances warrant iL This 
CommiBBion needless to say, has 
confidence in the ability of its Boards to 

. exercise sound judgment In the exercise 
of their discretion under I 2.744[e], and 
therefore at this time declines to write 
any special rules for the guidance of the 
Boards as to the extra measures they 
may require for the protection of 
Safeguards Information in adjudicatory 
hearings. 

With respect to the protective 
measures used by the Boards In the 
Diablo Canyon case and their potential 
general applicability, the Commission 
notes that those conditions are Involved 

in a r~view of the Diablo Canyon 
hearing by an Atomic Safety and 
Licensing Appeal Board. The Appeal 
.Panel has Informed the Commission that 
it would like to make some suggestions 
regarding the handling of Safeguards 
Information in adjudicatory hearings but 
feels constrained not to do so unUl the 
Diablo Canyon adjudication Is finished. 
The Commission believes that the . 
suggestions of the Appeal Panel will be 
most useful in determining if restrictions 
on Intervenor's rights of discovery of 
Safeguards lnfonnation should be 
inserted into the agency's rules as the 
commenters requesL : 

For this reason also, the Commission 
will defer to a later time the decision 
whether it shquld stipulate any further 
guidance or rules for how the licensing 
boards should write protective orders to 
p,rotect Safeguards Information. At this 
time the Commission believes that its 
opinion and those of the Boards provide 
adequate guidance. See, Pacific Gas and 
Electric Co. (Diablo Canyon Nuclear 
Power Plant, Units 1 end 2], CU 80-24, 
11 NRC 775 (1980], AI.AB 410, s NRC 
1398, (1977]; ALAB 580, 11 NRC 227 
(1980);.ALAB 592, 11 NRC 744 (1980]; 
and AI.AB 800, 12 NRC 3 (1980). . 
. One commenter also .took the position 
that proposed I 2.744(e] did not provide 
adequate protection against.undesirable 
disclosure of physical security plans for 
nuclear power plants. In his view a 
protective order and affidavit of 
nondisclosure would not eliminate the 
risk of unauthorized disclosure by 
lntervenors who had en ulterior motive 
of securing the plans for use in · 
1Bbotilging the plant, This commenter 
recommended (i] Inclusion of rules of 
decision based upon Diab/a Canyon for 
presiding officers to apply in heariRgs, 
and (ii] ~ecurity clearances or a 
screening program for persons with 
access to Safeguards Information in 
hearings, in order to assure · 
trustworthiness and reliability Both of 
these recommendations have been · 
discussed above and rejected. In 
addition. the Commission does not 
propose to write rules affecting rights of 
intervenors ln adjudicatory hearings 
based upon a suspicion of ulterior 
motives in Intervening. To do so would 
be tantamount to writing rules based 
upon speculation rather than on feet and 
law. The hearing process already 
contains screens to separate the genuine 
Intervenor from the spurious. The 
Intervenor must validate both his 
standing under judicial rules and the 
merit of his contentions. He is a known 
and readily Identifiable person who 
openly participates et considerable 
expense. Intervenor& generally make no 
effort to conceal their opposition to 
nuclear power, but this does not supply 
an adequate basis to consider them as 
potenttal co-conspirators In plots to 

Hbotage operating power reactors. 
In contrast to the above, a third 

commenter stated that proposed · , 
I 2.744(e] was potentially too restrictive 
of lntervenors' rights In that it gave too 
much authority to the presiding o~cer. 
The commenter suggested modification 
of proposed I 2.744[e) to allow . 
disclosure of Safeguards Information to 
a party upon a showing by the party, of 
reasonable necessity for disclosure. 10 
CFR 2.744[e] as drafted requires a . 
finding by the presiding officer that 
disclosure Is neceBBary to a proper 
d~clsion. The presiding officer, as usual, 
will exercise a rule of reason in applyina 
the standard. The language used .. 
accomplishes the same result and.is 
generally consistent with the 
terminology in I 2.744. . , . 

(2] Trustworthlness Determlnatlans
A number of commenters disagreed with 
the absence of a personnel clearance or 
screening program as a necessary 
condition for access to Safeguards 
Information, noting that the traditional 
requirements for access to sensitive 
information include both "need-to
know" and trustworthiness ' 
determinations. One commenter .. 
suggested that persons having-access be 
subjected to the screening program · _ . 
which the Commission bas directed-be. 
established for power reactor personnel 
Another commenter suggested that .. _.· · 
Individuals be required to show · 
sufficient evidence of trustworthiness · 
before being granted acceBB. 

The Commission's position on this 
matter has not changed. In the first 
place, Section 147 of the Atomic Energy 
Act contains no provisions regarding 
trustworthiness determinations on 
which to base a federal personnel 
security program [as is set forth in 
Section 145 for access to Restricted . 
Data]. Secondly, the Commission does 
not believe that there is any reasonable 
regulatory framework that can be used 
to establish a licensee administerea . 
screening program, considering the wide 
distribution afforded some Safeguards 
Information. While the power reactor 
access authorization program mentioned 
by one commenter might be used for. · 
"clearing" licensee employees end other 
persons granted unescorted access to . 
the reactor facility, it would not be . 
applicable to engineering firm . · 
employees who are never on the site. 
(but who in.some cases have total · , 
access· to the physical protection system 
design information). Thirdly, the · 
Commission believes that the proper 
.administration of the need-to-know 
requirement combined with the rule's 
occupational restrictions will provide an 
effective information protection program 
and still satisfy the "minimum 
restrictions" provisions of section 147a 
of the Act. 
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(3) Unrestricted Use of 
Te/ecommunication·s-Several 
commenters suggested that the 
restri.ctions on the use of telephone 
circuits f?r transmission of Safeguards 
Information be deleted. Various reasons 
were given for this c.hange. One 
commenter stated that the rule would 
pre\·ent the licensee from calling for 
help in a safeguards emergency. This is 
not so since the regulations make an 
exception for extraordinary or 
emergency circumstances. Another 
commenter contended that the resources 

. needed lo Intercept unsecured · 
.·communications exc,~eded the technical 
capabilities of the design basis threat. 
The Commission disagrees with this 
~ositio~ a?d believes that relatively 
httle sk1ll 1s needed t,:> tap phone lines or 
eavesdrop on radio c,;mversalions. A 
third commenter noted that the 
telephone is normall} used to transmit 
shipping information .and it would be 
burdensome to use another method. In 
this regard, the only shipments covered 
by the final rule are SJ>ent fuel and 
formula quantities of 11lrategic special 
nuclear material. (Cat,egory I.) 

Notifications regarding spent fuel 
shipments are required to be by mail 
(See.10 CFR 73.72) except that reportiD8 
schedule changes are J>ermitted to be 
made by phone in the lfomi of time 
deviations from the original schedule. 
ln~ormatio? regarding Category I 
shipments 1s classified National Security 
Information under Part 95 and use of 
unsecured telephone for such 
information is prohibit11d. 

Another commenter 11tated that the 
rule conflicts with the requirements of 
I 73.71 regarding the teilephonic 
reporting of physical security events. 
The events for which reportill8 is 
required are considered to be 
extraordinary conditions in themselves 
and therefore exempt foom the 
restrictions. An explicit statement was 
added to the rule in this regard; The 
Commission, after carefol consideration, 
concluded that the restrictions on the 
use of unsecured telecommunication 
circu!ts needs to be retai'ned in the rale 
to assure that Safeguards Information is 
not lost or compromised without the 
~now/edge of the person responsible for 
its protection. There is n1> indication 
that these restrictions will unduly 
burden the licensee or the NRC 1taff 
during routine licensing 1111atter m 
tra.nsport activities. For example, 
pe~iodic call-ins required during 
shipments can be made ulring 
prearranged sijnals or an operating 
code. 

(4) Restrictio118 on Use r,f ADP 
Systems-Commenters st11ted that the 
meaning of an • ADP 1ystum" waa not 
clear, that facilitic,i witho11it on-site 

capabilities would.be excessively 
burdened, and that the restrictions 
s~ould be removed. The Commission 
disagrees noting that the problem 
regardiD8 unauthorized accesa to 
Safeguards Information stored in ADP 
systems is more severe than with · 
telephone usage. ADP systems located 
at engineering firms may have in · 
memory large amounts of information on 
th~ design of? ~hysical security system. 
Without restr1chons, access to such · 
information.potentially could be gained 
by anyone, authorized or not, who is 
familiar with the operation and has 
access lo a terminal. Remote terminals 
could provide an especially easy and 
unobtrusive means for obtaining 
selected Safeguards lnformatioIL Access 
to unprotected data lines between 
facilities cquld also be used to 
compromise a physical security system. 

(5) Physlcal Protection · 
Requirements-Several commenters 
stated that the storage requirements 
were too restrictive. Suggested 
altern.atives.(to locked Jecurity 11lorage 
containers) included storage in desks. 
file cabinets, locked rooms, 
undeslgnated or non-GSA approved 
storage repositories, or anywhere in a· 
controlled access or protected area The 
Commission does not agree with th~ 
suggested alternatives. Tlie basic 
objective of the security container is to 
make more difficult undiscovered 
compromise of .Safeguards Information .. 
A steel filing cabinet secured with a 
loclcing bar and a GSA approved 
combination lock, or a GSA approved 
security container both satisfy this 
obj~ctive. Ori the other hand. locked &le 
cabinets, desks, and ordinary doora can 
be entered with little difficulty and 
without leaving any Indication that 
compr?mise has occurred The objection 
to storing anywhere in a controlled 
access or protected area is based on the 
free access this would allow to ·anyone 
in these areas. However, the rule has 
beeh cha~d to <lelete the requirement 
that the security storage container be in 
a locked room when inside a controlled 
access or protected area. 

Other commenters objected to the 
requirement for control of Safeguarda 
Information by an individual while in 
use within a contN>lled acceS11 or 
protected area. The· Commission agrees 
that some relaxation is warranted on 
this matter; however, the belie · 
re9uirement has been left in the role ~ 
guidance b~s been provided to indicate 
that unde.u:ertain conditions the general 
control exercised over controlled acces1 
and ~rotected areu would satisfy the· 
reqwremenL 

One commenter noted that the 
requirements to keep Safe8'1arda 
Information in locked aecuiity 
containers would have an adverse 

impact on the availability of the securi!y 
force to respond to a threat or a 
sareguards incident. The Commission 
docs not agree. Docu.ments located 
within alarm stations and guard houses 
need not be in locked security 
containers since they are under direct 
control of security personnel Similarly, 
guard orders and·procedures may be 
posted at ac~ss co~trol points provided 
th.ii the posl'ls contmuously manned 
and the information is located so as to 
prevent obsel'\'.ation by visitora. 

(6) Add_ition of qther Types of 
111/ormatJon-Several commenters 
,disagreed with the deletion of generic 
safeguards studies and reports (such as 
the Sandia.Laboratories' Handbooks on 
Barrier Technology and Entry Control 
Systems} from the scope of the rule and 
noted that no justification was given for 
the omission. On this matter the 
Commission notes that the original 
legislative proposal prepared by the 
NRC, and interim versions of the 
legislation. contained explicit language 
regarding the protection of "studies, 
reports, and analyses --- which 
concern the safeguardill8 of nuclear 
materials or facilities."• This provision 
was deleted from the final version of 
section 147. In view or this deliberate 
11ction by the Congress, the Commission 
has no choice but .to delete these Items 
froin the rule. · 

One commeater suggested that 
information developed during the course 
of probabilistic risk assessments be 
protected under this rule. The 
Commi.ssion, while agreeing that such 
information might have value to a 
potential saboteur,_has concluded that 
on balanc.e the public interest is better 
served if all safety-related studies are 
available for scrutiny. The question also 
arises concerning the legality of 
withholding information under Section 
147 that is neither related to a licensee's 
physical protection program nor 
produced in response to security 
consider a lions. · 

(7) Deletions of Cerlain Types of 
lnfonnation-One commenter suggested 
that it would be unlawful to include 
informati'?n regarding off-site response 
forces. shipment schedules and 
locations of saiehavens in that these 
items are not "security measures" aa aet 
forth in·section 147. The Commission 
disagrees on this point NRC regulations 
re~uire licensees to make arraD8emeots 
with State or local police forcea for · · 
response to safeguards emergencieL Fm 
fix,ed sites these arraD8ementa are · 
documented and become part of the 
facility physical security plan. For 
transport of spent fuel and Category 1 

·•_Congressional Record-House. H 1133C. 
November 29. 1979. · 
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quaqtities of highly enriched uranium 
and plutonium, route surveys ~ 
conducted by the NRC staff in order to 
determine what police response could 
be expected-in an emergency, the 
location ofsafe havens,.and zones of 
weak-radio-telephone communications. 
The information gathered is documented 
and transmitted to the licensep for 
inclusion in his physical protection plan. 
In this regard, the U,S. District Court.for . 
the.District of Columbia has. recently . . 
U.Pheld the Commission's position that 
police response capabilities and . ·. 
telephone shortcomings are legitimate .. 
items for withholding under section 147 
of the Act.1 

.Another commenter stated that it 
might be impossible to prevent 
disclosure of certain information ... 
regarding local. police forces. The · 
Commission agrees in part and the rule .... 
has been modified to ~ore accurately. 
reflect the original intent that only 
details of the forces committed to 
respond to a facility safeguards 
emergency need be protected. 

(8) Withholding Spent Fuel Route 
Infonnation-Two commenters .. , 
recommended that routes used.for spen_t 
fuel shipments be withheld until the .. 
shipments have been completed. Thia is.' 
not a matter for Commission 
deliberation. Section 147 contains. an . 
explicit statement that "Nothing in this. 
Act shall authorize the Commission to . 
prohibit the public disclosure of . . 
information pertaining to the routes and . 
quantities of shipments of--irradiated 
nuclear reactor fuel." · ; . · . 

(9) Limit Regulations to Parts 2 and : 
9-0ne commenter suggested that the. 
licensed industry be allowed to devise 
its own methods of protection, that : 
specific requirements be deleted from 
Part 73, and that Parts 2 and 9 contain 
directives that Safeguards Information 
be prolected .. A11 is stated elsewhere, the 
Commission believes that without 
formal requirements (which are 
considered to be the minimurp. . 
restrictions that provide an acceptable, 
level of protection) there would be no 
assurance of uniformity or consistency. 
Comments received indicate there is no 
general agreement in the licensed 
industry concerning what constitutes a 
minimum level of protection. 

(10) Other Comments-Following Is a 
list of other comments on minor matters 
that were not incorporated into the fmal 
rule on the basis of no demonstratable 
need or benefit: · · 

Show that the licensees are not 
responsible for compliance by other 

• ·vif8inio Sunshine Alliance \'.S NRC. Civil AcUon 
No. 80-2009, February 26, 1961 (Presently under 
appeal.) 

·' 

persons that .receive Safeguards 
Information.· 

Require records to be kept for any. 
Safeguards Information transmitted off
site. 

Require thaJ a list be kept of persons 
who have a need-to-know. 

Note that distribution, reproduction, 
and destruction of Safeguards · 
Information need not be documented •.. 

Include a document exclusioiliat In .·· 
the rule. · · 

Add attorneys to the occupation list 
contained in I 73.21(c): (not necessary in 
that attorneys are already included in 
(c) (i) and (vi)). . 

Amend the definition of Safeguards 
lnformation to add "controlled" before 
Safeguards Information. . · · 

Add a definition for "composih! plan." 
Limit withholding of information on 

security -system weaknesses to those 
items severe in nature. . . 

(11) Comments Regarding Guidance
A number of comments were received . 
regarding guidance needed.to implement 
the rule. The specific items mentioned , 
by commenters were taken into . 
consideration during the development of 
the guidance document. . · 

(12) Cost-Several commenter& stated 
that the estimated costs for 
implementing the rule were too low, · 
particularly in regards to storage during 
the construction phase, protection at 
licensee contractor facilities, and 
recurring labor. The Commission has 
revised its estimates as follows. (A 
value-impact analyses is available in the 
Public Document Room.) . 

.lnltialCOIII . I . Rea.ring ,ennua11 

Ucensees and Nuclear:J Companies 1245 Locations) . 
14.000 per loallion 12.200 per , loca1ian 

(avg)X2"5 locationll. (avg)X245 locatione 
TOIII $986,500.--·------ Tallll S531,000 

Slate~ l40 Slales) 
Total 124,000---~T'*' i128,000 

(13) Public Announcement-One 
commenter noted that some firms who 
may have Safeguards Information are 
not part of an information rietwork that 
would inform them of the existence of 
this new rule. The Commission agrees 
that special effort is needed regarding 
public dissemination of the rule. In 
addition to the normal practice of 
publication In the Federal Register and 
distribution of NRC public · 
announcements the Commission intends 
to (i) encourage licensees to notify their 
contractors, suppliers, and local police 
response forces, (ii) send out a special 
mailing to nuclear service firms that do 

· business with power reactor licensees,· 
and (iii) invite cerfain associations to 
notify their members. 

C. Petition for Rulemaking 
On June 7, 1977, the Northern States 

Power Company. and Wisconsin Electric· 
Power Company petitioned the Nuclear 
Regulatory Commission to amend 10 
CFR S0.34(c) 110 as to include plant 
security information wtthin the 
definition of Restricted Data, or 
alternatively within the definition of ·, 
National Security Information, to amend 
10 CFR 2.905 so as to assure that 
discovery of plant security information . : 
is subject to the protections of Subpart I 
to 10 CFR Part 2, to amend Subpart I to· 
1o·CFR Part 21to explicitly recognize that· 
its protections extend to information not: 
under Commission control, and to delete 
10 CFR 2.790(d)(1). The Commissiori'11 
decision on the petition, in light of the -' 
issuance of this rule, will be set forth in 
a separate Federal Register Notice. 

D. Effective Dates 
The Commission has decided. to make 

H 2.744(e), 2.790(d)(1), 73.2(jj) and (ll), · 
and 73.21(a), (b) and (c)(l) effective 
immediately for good cause pursuantto 
the exception provided by 5 U.S.C. · 
553(d)(3). The enumerateJ sections ·., 
define the scope of Safeguards 
Information protected by the rules, · .' 
identify those persona who are 
permitted access, 'set forth certain 
protections afforded by the Commission 
to such information, and provide· certain 
protections for physical protection ~d 
material control and accounting 
information not otherwise designated as 
Safeguards Information or classified as · 
National Security Information or · '· 
Restricted Data. These 11ection11 alone· 
impose no new requirements on ·: · 
licensees or other persons outside the 
agency. 

Immediate effectiveness oftheae 
sections is'warranted to avoid further . 
delay in implementing the Congressio~al 
intent in enacting Section 147 of the. · 
Atomic Energy Act to provide protection 
from public disclosure for certain 
specified types of Safeguards · _ , 
Information. Since the rule also codifies·· ' ·, 
current Commission procedure as to . 
what types of information are protected, 
immediate effectiveness of those · 
provisions will not adversely affect 
Commission licensees or others in 
poBSession of Safeguards Information. 

The remaining provisions of the rule 
will be effective on January 20, 1981.· · : 

E. Paperwork Reduction Statement 
There are no reporting or · 

recordkeeping requirements contained 
in this regulation and therefore it'ia not 
subject to Office of Management and 
Budget clearance as required by Pul;> .. L. 
96-511; 

The. promulgation of these 
amendments would not result in any 
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acii•:ity that affects the environment. 
A1.:cordingly, the Commission has 
determined under the National . 
Environmental Qualfty guidelines and 
the criteria of 10 CFR 51.5(d) that n~ither 
an environmental im,Pact statement nor 
environmental impact appraisal to 
support a negative dticlaration for the 
prop6sed,amendmen:ts to Title 10 is 
required. . . . 

Pursuant to the Atomic Energy Act of 
1954, as amended, the, Energy 
Reorganization Act ol' 1974, as amended, 
and sections 552 and 1;53 of Title S of the 
U.nited .States Code, the following · · 
amendments to Title 10, Chapter I. Code 
of.Federal Regulatiom1, Parts 2. SO, 70, 
and 73, are published 13S a document 
subject to codification. 

47 FR 600 
Published 1 /6/82 · 
Effective 7 /6/82 

10 CFR Part 73 

Advance Notification ti:, Governors 
Concerning Shipments of Irradiated 
Reactor Fuel 

AGENCY: f':luclear Regula.tpry 
Co~iBBipn. 
ACTION: Final rule, 

SUMMAIIY: ·The Commission is amending .. 
its regulations to implement a feder.al 
1tatuteiwhich requires .the NRC to · 
promulgate regulations regarding 
notificati~n to state governors of the 
transport of spent fuel through a state: 
This notification .will provide the , 
govemcir advance information, not · 
otherwise. available to the governor, 
related to spentfuel tran11portation in. 
hi~ state. Shipment of certain other 
forms of nuclear waste Is covered under 
a separate am·endment tci the 
Commission's regulation 'lO CFR Part 71. 
Separate amendments ar1~.needed 
because infoi:mation regarding spent 
fuel shipments contains s,ensitive 
safeguards data which must be 
protected. The lnformatio:n pertaining to · 
the other waste shipmentu is not 
sensitive. 
EFFECTIVE !;>ATE: July 6, 1982, 
ADDRESS: The comments l'eceived may 
be examined at the NRC Public 
Document Room at 1717 H Street, NW, 
Washington D.C; 
FOR FURTHER INFORMATIOH CONTACT: 
Tom R. Allen, Regulatory Improvements 
Branch, Office of Nuclear Material 
Safety and Safeguards, U.8. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555 (Telephone: 301·-427-4181). 

IIUPPLEMENTARY INFORMATION: 

Background . 
Section 301(a) of Pub. L. 00:.295 states:· 

"The Nuclear Regulatory Commission, 
within 90 daya· of enactment of this Act, 
shall promulgate regulations providing 
for timely notification to the Governor of 
any State prio.r to the transport of 
nucl~ar waste, including spent nuclear · 
fuel, to; through, or across the · 
boundaries of 1uch State. Such 
notitication requirements 1hall not apply 
to nuclear waste in such quantities and 
of such types as the Commission · 
specifically determines .do not pose a 
potentially significant hazard to the . 
health and safety of the public." 

On December 9, 1980, the NRC 
published a Federal Register notice (45 
FR 81080) inviting public comments on a·· 
proposed rule providing for advance 
notification to governors of states of the 
transportation of spent fuel. The 90-day 
comment period expired March 9, 1981, 
Copies of the proposed rule, with a 
request for comments, were also sent to 
state governors. The final rule is 
essentially the same as the proposed 
rule except that it has been modified to 
permit notification of a governor's 
designee (rather than the governor). 

The Rule. 

The amendment to 10 CFR Part 73 will 
require licensees to suppiy.the following 
information:the name, address, and' 
telephone number of the shipper, carrier 
and receiver of the shipment, a . 
description of the material to tie 
transported, point of origin, estimated 
date and time of departure, estfmated 
date and time of arrival at state 
boundaries, and a description of the 
shipment route to be used within the 
state. This information would be 
provided by mail, poiitmarked at least 
.seven days or delivered by messenger at 
least four days In advance of the · 
estimated date of departure, to the 
offices of the governors (or governors' 
designees) of affected states; Any 
person receiving schedule information · 
would be required to protect it against 
unauthorized disclosure. The 
information protection measures are set 
forth in I 73.21 of 10 CFR Part 73 and are 
the subject of a separate rulemaking 
notice (46 FR 51718, October 2Z, 1981). 
Schedule information would be 
downgraded a short time after 
completion of the shipment. 110 that 
protection need not be continued. The 
state official would be renotified in the 
event of schedule changes in excess of 
six houra. 

The Comments 

NRC received 60 letters containing 
more tha~ 300 comments on the 

proposed rule. Comments were received ' 
from these entities as f~llows: 

Slaw gowmora ar 11aw .....,.,,.______ N 

lndivlduall from PIAllic NC!ar--· ---- 23. Nuc:llar lncMtry,_ . . . • . 

Federal agenc1a_· ----~--- I 
City ma,ar · t · -·--. 

Total Ill 

Some of these comments resulted In , 
minor changes to' the' rule or In chang~s · · 
In the way the NRC will administer the· 
rule. These comments relate to three 
general groupings. , . · 

The first such group of comments. 
resulted In modification of the rule'. 'A 
number of comments requested thahhe 
regulation be modified to require _ 
advance notifications be sent to a state 
official designated by the governor, . 
rather than being sent to the governor 
himself. The Commission has decided 
that notification of a 1ovemor'1 · 
designee has significant information 
handling and Information. protection 
advantages. Accordingly, the final rule 
has been modified to provide for 
notification of a governor's designee. 

One comment requeated that the 
advance notification Information Include 
the telephone number of Uie shipper and · 
receiver, This suggestion fa being ' . . 
adopted because durlrig times of 
emergencies it would allow quick accesa· 
to additional technical Information 
about a shipment at insignificant . 
additional cost. For completeness, the 
rule modification has been expanded to 
Include the telephone number of the -
carrie:. · 

A final comment requested th'ai the 
regulation 'make clear that renotification 
can be done routinely by telephone. 
Paragraph I :73.37(f)(4) In the regulation 
.has been modified to make this p·olnt 
clear. · 

In addition to the revisions resulting · 
from public comment revisions were · 
also made to simplify 'the 'information' 
protection provisions of ! :73.37(f)(3) and 
to clarify that they apply to Intrastate · · -
shipments as well as to Interstate . · 
shipments. · 

The second such group of comments 
made suggestions that were adopted but 
did not result In modification of the rule. 
Rather, these suggestions will be carried 
outby the NRC In the administration of 
the rule. · 

One c~.mment In Pu• group strell!led 
the importance of a governor's right to 
decline to receive notifications and 
suggested that the regulations make this 

. right explicit, while opposing commenta 
Insisted that .a governor should not be 
given th1t option of declining to receive 
the notifications. The 'Commission 
continues to believe that In view of the 
lnfonnation protection requlremento of 
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I 73,Zt, n governor should have the 
option to decline to receive' advance 

:· notification information relevant to 
spent fuel ahipments. If requested by a 
sovemor, the NRC will remove that 
govemor'1 name from the list of 
sovemol'II to be notified. 

One of these comments euaested that 
the notification should be made to a 
single· contact within each state, and 

. that localities within the state that need 

. the Information would obtain It from 
that contact. Another suggested that the 
NRC should make available to licensees 
a list ofthe responsibie persons in each 
state to be notified in the event ofa · 
change of schedule. The Co~lssion ·. 
baa decided that It ls conslstent·with the 
Intent of Congress that notifications 
should be made to a single deslsnated 
individual within each state who is to · 
receive notifications and renotffications. 
The NRC will make· available a list of . 
these individuals. ' . · .. 
· One comment requested that the list 
of governors to receive advance · 
notifications should include the ·· · 
executivea of certain Pacific Island 
territories and the U.& Secretary of 
Interior (for shipments that would stop 
over at these Pacific Island territories). 
This suggestion is consistent with the 
language of the statute, which includes 
territories as states. The list of 
governors will be so modified. 
. One comment requested that a 
standardized advance notification form 
be used. The NRC adopted the 
suggestion and will issue a suggested 
fonnat as a guida~ce document. 

The Commission also received 
comments which were evaluated but not 
adopted. Some of these were in the form 
of suggestions, while others provided 
information for consideration. Some 
dealt with matters beyond the scope of. 

· this regulatory action or with matters 
beyond the authority of the Commission. 

,. These comments are discussed below: 
1. Scope of the Rule. Several 

· comments made suggestions concerned 
with the scope of the rule. These 
suggestions were rejected because they 
would modify the scope of the rule in 
ways that are inconsistent with NRC 
understanding of law or inconsistent 
with the alms of this particular 
rulemaking. 

a. Application to other than NRC 
licensees or to non-radioactive . 
materials. One comment suggested that 
the rule should apply to all transporters 
of radioactive fuel, rather than being 
limited to NRC licensees. Another 
comment expressed concern that the 
rule would be unjustifiably extended to 
include vast numbers of shipments of 
nonradioactive waste. These comments 

were rejected because the NRC has no 
· authority to apply the rule to persons 

other than NRC licensees. · 
b. Promulgation of the mle by DOT, 

rather than NRC. One comment · 
contended that the DOT, rather than the 
NRC, should promulgate the rule. 
However, since CongreBS specifically 

· directed the NRC to issue the rule, DOT 
has not undertaken tlie promulgation of 
such a rule. · ' 

c. Emergency response and other state 
actions. Some comments requested that 
the NRC identify state actions needed 
for optimum utilization of the 
information and provide more . 
information on emergency response. 
Apart from information protection rules, 
which was required by Pub. L ~295, . 
the NRC·does not regulate state use of 
advance notification information. 
Accordingly, It would be inappropriate 
to incorporate advice concerning state 
use of notification information in a 
regulation. Although emergency 
response by states is a timely and 
important subject, these issues are 
already being addressed outside this 
rulemaking action, and therefore do not 
require further discussion here. As the 
Commission noted on April 13, 1981 in 
its withdrawal of advance notice of 
rulemaking (46 FR 21619): · 

ln another separe.te action, lhe'~C In · 
cooperation with the Federal Emergency 
Management Agency and other federal 
agencies Is currently developing guidance 
material to be used by state agencies In 
developing emergency response. p!ans for 
transportation accident11 lnv~lving 
radioactive material. 

d. State and local authority. A group 
of comments pointed out differences 
between the proposed nile and existing 
state laws and asked whether the rule 
would preempt.the existing state laws.· 
In that regard; local regulations that call 
for the advance disclosure of spent fuel 
shipment schedule'infonnation could be 
affected by new NRC requirements for 
the protection of such schedule ' · 
information. In accordance with a · 
separate rulemaking,.NRC licensees as 
well as any other person who has 
advance schedule information will be 
prohibited from furnishing It to any local 
official other than a member of a local 
enforcement authority that.is . 
responsible for responding to requests 
for assistance during safeguards 
emergencies (see I 73.21(c) in 46 FR 
51718, October 22, 1981). It should be 
noted that the protection provisions of· 
§ 73.21(c) do not apply to any_ of the . 
other information provided·to governors 
or the designees in accordance with this 
regulation. · · · · · · 

Other comments requested that the . 
rule provide for advance notification of 

citizens along spent fuel shipment · 
routes. The NRC has not adopted thio 
iuggestlon because ft is beyond the 

. scope of.Pub. L 96-295, and because a 
local official could obtain such 
Information from his state governor's 
office as.appropriate. 
· e. Routing. Some comments suggested 
that the rule require that shipments.be 
routed on interstate highways ,and that 
. the NRC consult with state police before 
approving a route. The issue of whether 
to route. shipments only on interstates is 
outside the scope of the advance 

· notification rule. Routing of spent fuel .• 
shipments io covered in 10 CFR 73.37 
and in DOT regulation 49 CFR 173 and 
177. However, it should be noted that . 
the NRC encourages the use of interstate 
highways and, routinely consults with 
state police befo~ approving a route~ · · 

2. lmpacts. Some comments ·· 
contended that the rule was 
unsupported and would be burdensome 
and ineffective. Congress baa decided 
that, rather than being burdensome and 
ineffective, advance notification to · 
states is beneficial because ft enables · 
states to contribute to the security, 
eafety, and ease of transport of 
shipments. Therefore, Congress directeil 
the NRC to issue requirements for its 
licensees to carry out advance · 
notification. 

3. Administrative. Comments in this · 
group generally requested clarification · 
of how various details of the rule would 
be interpreted and administered or set 
forth-alternatives to the measures . · 
proposed. The specific comments are 
discuSBed below. 

a. Waterborne and airborne 
shipments. One comment asked how the 
rule will apply to w~terbome and · .. 
airborne. shipments. Notifications for. 
waterborne shipments would be give~ 
as for highway shipments. There are no 
airborne shipments of spent fuel. . · 

b. Shipper:-carrier division of · 
responsibility. Some comments asked 
whether the shipper or the carrier is 
intended to be responsible for 
notification under various conditions. 
Generally two licensees, a shipper and a 
canier, are Involved in each spent fuel 
shipment Both are responsible for 
physical protection. including advance 
notification. As a practical matter, 
division of responsibiHty for carrying 
out the physical protection requirements 
Is a subject of agreement between the 
shipper and the carrier. 

c. Series shipments. One comment 
requested clarification concerning the 
way in which series of shipments are 
related with respect to protection of 
schedule information. Shipments in a 
series are related in the sense that 
knowledge of the schedule details of one 
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shipment In the aeries could aid In 
predictfns the 1cb11dule of subsequent 
shipments In the 1mriee. For this reason, 
schedule Information protection la 
required until after the IB1t shipment fn 
a aeries is complet1!d. 

d. DocumentatioJ1 to demonstrate 
compliance. One comment asked what 
documentation a lic:ensee must maintain 
to demonstrate compliance with the 
regulation. The ConLmiHion has decided 
that. maintenance off a recordkeeplng 
system by licensee& is not required at 
this time. For Its ins,peclion the NRC will 
rely on a sampling p,rocesa wherein NRC 
records concerning the details of . · 
notification will be c:hecked against 
state records for the same shipment. 
· e. Notification lead times. Some 

comments Inquired e1bout the basis for. 
the proposed lead times for 
notifications, suggested varioua · 
alternative lead tlme.s, and asked 
whether there are circumstances under 
which a shipment could be made with 
less than four days advance notification. 
The. notification lead times are selected 
to offer a reasonable ,compromise 
between the needs fo1r (1) timely 
advance notification, (2) avoidance of 
unneceBBarily long pe:rioda for 
protection of schedule· information, and 
(3) avoidance ofunne1:eaaary numbers. 
ofrenotificationa stemming from 
schedule changes. NRG regulations In 10 
CFR Part 73 provide for the grantfns of 
exceptionq to the prov,iaiona of Part 73, 
Including the proviaio111 for four-day 
notification lead time, :but there must be 
sood cause for the exc1!ption to be 
granted. 

f. Confirmation of re,:eipt·of 
notification. "One comment suggested 
that, prior to entering a state with a 
shipment, licensees obtain confirmation 
from the state that notilication bu been 
received. The 1uggestio111 was not 
adopted because it could lead to 
significant delays of shi:pments en route 
and thereby weaken Hfesuards of the · 
11hipments. 

g. Use of registered or certified mail 
One comment suggested that 
notifications be sent onl:r by certified or 
registered mail to ensure· delivery. The 
1uggestion was not adopted because 
NRC analysis showed in:significant 
benefit. · 
· h. Clearinghouse for nc,tifications .. 

One comment suggested that the NRC 
establish a Federal clearinghouse or 
other centralized unit to transmit 
notifications to states. The suggestion 
was not adopted because it 11 not 
neceBBary to the notification process, it 
would be costly, and it could cause 
notification delays. 

i. Notification through mutual .. 
agreement One ·comment suggested that 
notifications be carried out through . 
mutual agreement between licensee and 
state, rather than having the details 
specified by the NRC in a regulation. 
The suggestion was rejected because 
notifications would likely be nonuniform 
trom state to'state and would be difficult 
for the·NRC to enforce. 

j. Schedule tolerance. Several 
comments suggested various . 
alternatives to the proposed ± 6 hours 
tolerance be considered. The ± 6 hour 
tolerance was retained because it 
appears to be a reasonable compromise 
between (1) the need for camera to be 
allowed to have significant.flexibility In 
schedules for long distance shipments. 
and (2) the need for schedule accuracy 
in order to assure that states have the 
opportunity to contribute to the security 
and safety of transport of shipments. 

k. Relevant.state law. Soine comments 
contended that the NRC should have 
evaluated all of the relevant advance 
notification rules now in force In several 
of the states. The NRC staff reviewed Ii 
number but not all of the state advance 
notification laws and consulted with 
representatives .of some states that have 
operational advance notification laws. 
Some provisions of the proposed rule . 
were adopted from state laws .. · 

I. General rather than specific 
notifications. Some comments suggested 
that states nee.d only general 
information (routes, number of . 
shipments using that route, typical 
,1uantity ofmaterialln a shipment, etc.) 
1·ather than shipment specific . 
information. The suggestion was 
rejected because states will have a 
greater range of altemativeli to 
contribute to the security, safety, and 
ease of transport of spent fuel shipments 
if the notifications are in advance and 
are shipment specific. · . 

4. /nfoimation protection. Numerous 
comments were concerned with the 
information protection pi'oyisl~ns in the 
proposed rule, under which shipment- , 
schedule information would be required 
to be protected. 

Concerns surrounding the basis for 
protection of information, and the ways· 
in which such information should be 
handled, are addressed In a !leparate 
rulemaklng (see 10 CFR 73.21, 46 FR 
51718, October 22. 1981), 

After careful consideration of these 
comments, the Commission has adopted 
the amendment In final form. 

Environmental lmpad Statement 
In accordance with 10 CFR 51.5(d)(3), 

an environmental Impact statement, 
negative declaration, or environmental 
impact appraisal need not be prepared 

In connection with this rulemaldng 
action because the amendments are 
nonaubstantive and insignificant from 
the standpoint of environmental impact. 

Paperwork S~lement 
· The Nuclear Regulatory Commission 

has submitted this rule to the.Office of 
Management and Budget for such 
review as may be appropriate under the 
. Paperwork Reduction Act, Pub. L .~, . 
511. The SF.;.aa, "Request for Clearance," 
Supporting Statement, and other related 
documentation submitted to 0MB have 
been placed in the NRC Public 
Document Room at 1717 H Street, NW'.' 
Washington, D.C. 20555 for Inspection 
and copying for a fee. . . 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy . 
Reorganization Act of 1974, as amended, 
Section 301 of Pub. L 9&-295 (94 Stat. 
789-790), and sections 55Z and 553 of · 
title 5 of the United States Code, the 
following amendments to 10 CFR Part 73 
are published as a document subject to 
codification. · 

47FR11511 
Published 3/17/82 
Effective 4/16/82 

10 CFR Part 73 

Reporting of Physical Security !;vents 

AGENCY: Nuclear Regulatory 
CommlBBlon.. · 
ACflON: Final rule. 

SUMMARY: The Nuclear Regulatory 
Com.mission is amending its regulations 
regarding notification requirements for 
reporting significant physical security 
events to conform with the proposed 
requirements for the reporting of 
significant events contained in I 50.72. 
Thie change will require that licensees 
of nuclear power plants and fuel 
fabrication facilities, who have access to 
the system, notify the NRC Operations 
Center via the Emergency Notification 
System (ENS), rather than the Regional 
Office, of a reportable physical security 
event. This document also corrects an 
omission in a previously published rule. 
EFFECflVE DATE: April 16, 1982, 
FOR FURTHER INFORMATION CONTACT: 
Kristina Z. Markulia, Office of Nuclear 
Regulatory Research, U.S. ,Nuclear 
Regulatory Commission, Washington, 
D.C. Z0555 (301-433-5976). 
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SUPPLEMENTARY INFORMATION: In 1979, 
the Comml11&ion's concern about the 
lack of effective and timely 
communication between licensees and 
the NRC regarding unusual events at 
operating reactor facilities prompted a 
rulemaking action leading to a final rule 
(10 CFR 50.72, "Notification of 
·s1gnificanl Events") being i·Ublirhei.: in 
the Federal Register on February 29, 
1980 (45 FR 13435). One requh:ement of 
the rule is that operators of nuclear 
power reacton notify the NRC · 
Operations Center, via the Emergency 
Notification System, of reportable 
physical security events as set forth in 
10 CFR 73.71, The CommiHion is 
amending the notification requirements 
of I 73.71 to be consistent with the · 
proposed requirements in ·I 50,72, . 
· On January 19, 1981, the Commission 
published amendments to 10 CFR 73.71 
(45 FR 4858) as a final rule whic;h 
clarified existing reporting requirements 
and included a Table, ''Reporting of 
Physical Security Events." An omission 
was made in· Footnote 2 of the Table 
which is now being corrected to include 
nuclear power·plant licensees (I 73.55). 
Correcting the clarifying footnote to add 
a reference to § 73.55 does not change 
the content of the rule which covers all 
general and specific licenses. · 

Appendix A of 10 CFR Part 73 is being 
updated to include the Regional Federal 
Telecommunications (FI'S) numbers, a 
change of address for Region V, and an 
explanatory footnote. The commercial 
telephone number for the NRC 
Operations Center is also being added 
to the Appendix for licensees who do 
not have access to the notification 
system, or in the event that the 
Emergency Notification System is 
inoperative. · 

Since these amendments are of a 
minor and nonsubstantive nature, a 
notice of proposed tuleniaking is· · 
unnecessary and good cause exists to 
make the amendments effective April 16, 
1982. 

Pursuant to the Atomic Energy Act of 
1954, as amend~d, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following 

.. amendments to Title 10, Chapter 1, Code 
of Federal Regulatioils, Part 73, are 
published as a document subject to 
codification. 

47 FR 19112 
Published 5/4/82. 
Effective 6/3/82 

10 CFR Part 73 

Physical Protection of In Transit 
Special Nuclear Materlal of Moderate 
Strategic Significance 

AGENCY: Nuclear Regulatory 
CommiHion. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission Is amending Its physical 
protection regulations for special 
nuclear material of moderate strategic 
significance to improve licensee 
safeguards capabilities'for early 
detection of the possible theft of this 
material while it is in transit. These 
improvements include (1) maintaining 
the material under lock or under the 
~ontrol of a responsible individual, (2) 
confirming the status of shipments while 
en route, and (3) employment of either 
dedicated use transports or signature 
acknowledgement of custody of 
shipments. The intent of these 
amendments is to a88ure close 
monitoring of shipments of special · 
nuclear material of moderate strategic 
significance in order to achieve early 
detection of lo88 or theft of the material 
so that repeated thefts can be prevented. 
EFFECTIVE DATE: June 3, 1982. 
FOR FURTHER INFORMATION CONTACT: 
Mr. C. K. Nulsen. Material Transfer SC 
Licensing Branch, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission. Washington, 
D.C. 20555, (301) 427-4181, 
SUPPLEMENTARY INFORMATION: The 
Commission has been concerned that 
possible multiple thefts of special 
nuclear material (SNM) of moderate 
strategic significance could result in th1t 
accumulation by an adversary of more 
strategically significant quantities of 
special nuclear material. To help 
prevent this, current physkal protection 
requirements for SNM of moderate 
strategic significance were designed to 
help provide early detection of an initial 
theft of this material. Early detection 
would allow the Commission to take 
further actions to assure that additional 
thefts could be prevented before the lost 
or stolen material was accounted for. 
On June 15, 1981, the Commission 
published proposed amendments in the 
Federal Register (46 FR 31267) to require 
additional physical protection for 

intransit SNM of moderate strategic 
significance. These amendments were to 
improve the licensee's capabilities for 
early detection of possible thefts of the 
material by requiring (1) the material be 
maintained under lock or under the 
control of a responsible individual, (2) 
periodic communications between the 
licensee and the transport vehicle; and 
(3) employment of exclusive use 
vehicles or signature acknowledgement 
of all custody transfen. A sixty-day 
comment period expired on August 15, 
1981. Comments were received from, 
eight respondents. 

The proposed amendments have been 
modified in response to the comments 
received, and will be ·published in final 
form, as modified, to become effective 
30 days after publication of this notice. 
Changes were made in response to the 
public comments to better reflect. 
aervicea which can be provided by 
common carrier(sJ, and also to provide· 
clarification where necessary. A 
summary of the public comments and, 
where appropriate, a description of the 
changes that resulted from them follows: 

(1) !veed for these amendments. All 
but one of the commenters questioned 
the need for additional physical 
protection requirements for the affected 
shipments. They suggested that current 
requirements allowing the NRC to order 
delays in these shipments to keep 
formula quantities of SSNM from being 
in transit at the same time would be· 
unnecessarily redundant with additional 
physical protection requirements for 
individual shipments. 

The final amendments complement 
existing regulJltions which allow the 
NRC to order shipment delays for 
safeguards purposes. They provide .for 
closer licensee control over shipments 
and better traceability so that the 
chances of having to delay a shipment 
will be decreased. With regard to the 
comment concerning those shipments of 
low enriched uranium covered by these 
amendments, it was decided to exclude 
low enriched uranium of moderate 
strategic significance from the 
requirements (1) 'to maintain the 
material under lock or under the control 
of a re!lponsible individual and (2) to use 
an exclusive use vehicle or signature 
acknowledgement of all custody 
transfers. Low enriched uranium 
shipments, however, will be required to 
meet the remaining physical protection 
regulations for material of moderate 
strategic significance. The exclusion of 
low enriched uranium from the 
additional requirements of this 
amendment was made after considering_ 
the primary intent of the additional 
requirements to provide early detection 
in time to prevent the theft of a formula 
quantity of strategic special nuclear 
material, which consists of only high 
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enriched uranium and plutonium. 
(2) Locking requirements. The 

proposed amendments would have 
required the material to be transported 
in a locked cargo compartment, and 
during road shipmunts, to be kept under 
lock while in transit or in temporary 
storage en route. Many commenter& 
noted that these locking requirements 
would be impossible to comply with in 
the case of less-tha1!l-truckload (LTI.) 
shipments and mos1t air shipments, the 
modes primarily us1id in past shipments. 
The loading and unloading of other 
cargo, it was stated, precludes 
maintaining the materjal continuously 
under lock. Also, most aircraft do not 
have lockable cargo compartments. It 
was also stated that storage of the 
material in a locked area was not 
always feasible for i:mport and export 
shipments. 

It was anticipated by commenters that 
some carriers might l'efuse to carry the 
material if the propo11ed amendments 
became effective, and that less-than
truckload shipments would be 
effectively eliminated. Commenters also 
questioned whether the purpose of the 
proposed locking requirements was to 
prevent rather than detect theft. · 

The final amendments permit an 
alternative to the lock requirements. 
This alternative provides for 
maintaining the material under the 
control of a responsibl1! individual 
where the use of locks is not practicable. 
Under this alternative, the shipment 
should be kept under c1Jntinuous 
observation or be checked periodically 
by a responsible individual to assure its 
continued integrity. Periodic checking of 
the shipment could be facilitated by 
inspecting the seals required on NRC
approved shipping containers, or by use 
of an appropriate seal placed on the 
cargo compartment or tumporary storage 
areas containing the shipment. The 
responsible individual also should 
assure the correct routing of the 
shipment, and should assure that the 
licensee or its designee is notified 
immediately if the material is 
determined to be missing. The 
responsible individual in each case will 
be required to be an indi·i,idual who has 
acknowledged by signature acceptance 
of custody of the material; 

For air shipments thesE? requirements 
could be satisfied by requesting the 
signature security service provided by 
air carriers. This service 11rovides 
routing control, surveillance and 
periodic checking of shipments. For road 
shipments, common carriE?r& of less
than-truckload quantities ohould be able 
to provide service consistimt with these 
requirements under specie~ 
arrangements, and at a co1,t less than 
what would be charged fo1r an exclusive 
use vehicle. A revised resn1latory guide 

will be pubLshed to reflect these 
changes, which will describe in further 
detail the appropriate means for 
complying with the requirements for 
maintaining control of the shipments. 

(3) Exclusiv.e use vehicles. Some 
commenter& questioned the use of the 
term "exclusive use vehicle." It was 
claimed that prohibiting other cargo 
from being transported in the same 
vehicle with a shipment of SNM of 
moderate strategic significance would 
not necessarily affect the security of the 
shipment and thus is unjustified. The 
term "exclusive use vehlcle" was used 
in the proposed amendments in 
reference to a type of service routinely 
offered in the motor freight industry. In 
order to avoid confusion, the term 
"exclusive use vehicle" does not appear 
in the final amendments. More 
descriptive language focusing only on 
the security aspects of these shipments 
has been substituted. 

One commenter also suggested that 
the requirement for exclusive use 
vehicles goes beyond the stated 
objective of the proposed rule. Although 
use of an exclusive use vehicle itself 
would not prevent the theft of this 
material, it would not appear to be 
inconsistent with assuring early 
detection of a possible theft. Also, it 
should be noted thatthe final 
amendments permit the use of 
alternative means for satisfying this 
objective. 

(4) Communications. Some 
commenter& considered the proposed 
requirement !or periodic 
communications between the shipper, 
.receiver, or·their designee, and the 
transport vehicle to be unneceHaty 
since they supplement existing 
requirements for tracing lost or 
unaccounted for shipments and 
notifying authorities. It also was 
suggested that communications more 
often than every several hours would 
slow shipments, greatly increase 
operating costs, and effectively 
eliminate less-than-truckload shipments. 
Conversely, however, one commenter 
endorsed the proposed periodic 
communications requirement and 
suggested exclusive use vehicles be 
used, equipped with satellite-based 
navigation receivers and transmitters. 

Some commenters questioned 
specifically whether communications 
would be required during periods when 
the shipment was in temporary storage, 
and whether the requirement was 
intended to apply to all modes or only to 
road shipments. With regard to the 
periodic communications requirement, 
the objective of early detection could be 
achieved by periodic reports from the 
carrier on the shipment's status relative 

to a predetermined itinerary. Several 
airfreight and motor freight carriers who 
have previously handled shipments of 
special nuclear material are known to 
provide the appropriate tracing services 
at no additional cost. Computerized data 
bases maintained by some of the motor 
freight carriers are generally updated 
every 10 to 14 hours, and more 
frequently in the case of air shipments. 

Concerning the use of a satellite 
communications system, as suggested 
by one commenter, this could 
conceivably satisfy the proposed 
communications requirements but it 
would not be appropriate for the 
Commission to require a particular 
system design or type of hardware in 
preference to other acceptable 
alternatives. 

(5) Cost effectiveness. Some 
commenters stated that the proposed 
amendments would result in cost 
increases that would have a significant 
impact on the operations of nonpower 
reactor facilities which must financially 
justify their existence even though they 
might be subsidiaries of much larger 
companies or institutions. Generally, 
these statements appear to have been 
based on the premise that the proposed 
amendments would force licensees to 
utilize exclusive use vehicles for road' 
portions of shipment in preference to 
less-than-truckload shipments. 

As stated earlier, the additional 
physical protection measures included 
in the proposed amendments were not 
intended to force licensees to utilize 
exclusive use vehicles for road 
shipments. Based upon information 
developed in staff inquiries, the 
modifications to the proposed 
amendments will make it possible for 
licensees to satisfy the additional 
physical protection requirements for 
shipments of SNM of moderate strategic 
significance while continuing to employ 
common carriers provided they can 
make special arrangements for the 
required services. This should be 
possible to arrange at a cost 
significantly less than if an exclusive 
use vehicle were required. Thus the 
Commission has determined that the 
additional physical protection measures 
are cost effective in balancing the 
additional protection provided against 
the additional cost. 

Paperwork Reduction Act Statement 

The Nuclear Regulatory Commission 
has submitted this rule to the Office of 
Management and Budget for such 
review as may be appropriate under the 
Paperwork Reduction Act, Pub. L 96-
511. The SF-83, "Request for Clearance," 
Supporting Statement, and other related 
documentation 11ubmitted to 0MB have 
been placed in the Public Document 
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Room at 1717 H St., NW., Washington, 
D.C. 20555 for inspection and copying 
for a fee. The application requirements 
contained in this regulation have been 
approved by the Office of Management 
and Budget; 0MB approval No. 3150-
0002 (expires May 31, 1983). 

Regulatory Flexibility Statement 

In accordance wih the Regulatory . 
Flexibility Act of 1980, 5 U.S.C. B05(b), 
the Commission hereby certifies that 
this rule, if promulgated, will not have a 
significant econm;nic impact on a 
substantial number of small entities. 
This proposed rule woµId amend 10 CFR 
Part 73 to require certain improvements 
in the capabilities of physical protection 
systems provided by licensees to protect' 
against the theft or loss of special 
nuclear material of moderate strategic 
significance while th_is material is in 
transit. These improvements would · . 
increase the cost of shipment of this 
material in absolute terms, but the total 
costs of transportation would generally 
remain less than one percent of the 
value of the material shipped. In 
addition, the number of shipments 
expected to be made annually is quite 
low, estimated to be about thirty · 
shipments per year based upon past .. 
experience in the nuclear Industry. Tht:t · 
licensees who could be affected by 
these amendents nuinber approximately 
37 possessing special nuclear material of 
moderate strategic significance, 27 of 
which operate nonpower reactors. In . 
addition to these 37 licensees, there are 
about six licensees possessing formula ' 
quantities of strategic special nuclear 
material who may occasionally choose 
to ship their material in less than 
formula quantities. All the licensees 
potentially affected are either large 
private or state universities, large 
corporations, each employing in excess 
of 500 persons having annual sales or 
revenues In excess of $1 million, or state 
or Federal agencies. Less th.an ten of. the 
affected licensees are small colleges or 
businesses that fall within the scope of 
the definition of "small entities" set ' 
forth In the Regulatory Flexibility Act or 
the Small Business Size Standards in 
regulatio!lB issued by the Small Buslnee1 
Administration at 13 CFR Part 21. 

List of Subjects In 10 CFR Part 73 

Hazardous materials-transportation, 
Nuclear materials, Nuclear planta and 
reactors, Penalty, Reporting 
requirements, and Security measures. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended. 
and section 553 of Title 5 of the United 
States Code, the following amendments 
to Title 10, Chapter L Code of Federal 
Regulations, Part 73, are published as a 
document subject to codification. 

47 FR 41336 
Published 9/20/82 
Effect Ive 9/20/82 

Minor Clarifying Amendments 

See Part 1 St11tem11nts of c.onsideration 

47 FR.57446 . 

Published 12/27/82 
Effective datas: 
10 CFR 20.311 of Pen 20 effective 
date is 12/27/83; 10 CFR Pen 61 end 
all oth11r chang111 effective 1 /26/83. 

licensing Requirements for land 

Disposal of Radioactive Waste 

See Pan 61 Statements of Consideration 

48 FR 38604 . 
Published. 8/25/83 . 
Effective 8/22/83 

Minor Clarifying Amendments 

See Part 20 Statements of .Consideration 

48 FR 44172 
Published 9/28/83 
Effective 9/12/83 

Commer,cial Te/epi10.ne Number 
Change; Region Ill Office , 

See Part 20 Statements of Consideration 

49.FR 19623 
Publishe.d 5/9/84 
Effective 5/9/84 

Information. Collection R~quirements,· 
Display of 0MB 'Control.Numbers 

See Part O Statements o·f Consideration 

49 FR 47823 
Published 12/7/84 
Effectiv11. 12/7 /84 

Minor Correct~ng Amendmems 

See Part 1 Statemiints of Consideration 

50 FR 12221 
Published 3/28/85 
Eff11ctive date· will be published 
et a lat11r date. 

Implementation of the Convention on 
Physical Protection of Nuclear Material 

Se11 Part 40 Statements of Consideration 

50 FR 46630· 
Published 11/12/85 
Effective 11/12/85 

Change in Region II Telephone 
Number 

See Part 20 Statements of Consideration 

>,&1 FR 27817 
'Published 8/4/86 
Effective 9/3/86 

10 CFR Parts 50 and 73 

Miscellaneous Amendments 
Concerning Physical Protection of 
Nuclear Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

,( 

SUMM"RY: The Nuclear Regulatory . 
Commission is amending its regulations · 
to provide a more safety-conscious 
safeguards system while maintaining. 
current levels of protection. The revised 
requirements are a result of a 
Commission review of the impact of 
safeguards requirements on plan't safety 
objectives. The amendm.ents include 
refined policy on vital area access 
controls, authority to suspend 
·safeguards measures during safety 
emergencies, pr_otection of certain itei:ns 
of security equipment which 
significantly impact nuclear plant . 
security, and key and lock controls. This · 
amendment supports the Commission's 
goal of increased assurance that power. 
reactors are adequately protected· · · 
against sabotage by an insider. 
EFFECTIVE.DATE: September 3, 19°86. 
FOR FURTHER INFORMATION CONTACT: 
Priscilla A. Dwyer, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 427-4773. 
SUPPLEMENTARY INFORMATION:· 

Background 

Commission experience since the 
implementation of § 73.55, 
"Requirements for Physical Protection of 
Licensed Activities in Nuclear Power 
Reactors Against Radiological · 
Sabotage," indicated a need to clarify 
the policy for the designation ·and 
protection of vital areas containing 
safety-related equipment. Particular 
concern has been focused on ensuring 
that security measures do not impede 
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plant safety.·Inspections have indicated 
certain physical security equipmen'f is 
not protected as vital. despite the fact 
that sabotage of this equipment could 
significantly impact plant safety. In 
addition, experience with key and lock 
controls indicates that § 73.55 can be 
modified to provide greater flexibility 
while continuing to maintain adequate 
plant protection. The Commission 
believes that the clarification and 
refinement of requirements as reflected 
in these amendments :is appropriate 
because they afford an increased 
assurance of plant safoty. 

On March 12, 1980, the NRC published 
proposed amendments regarding access 
controls to 10 CFR Part 73 (45 FR 15937). 
These amendments were the precursor 
to the Miscellaneous Amendments. 
Public comment was invited and 
received. The Commission significantly 
revised these requirements to assure 
adequate access for safety purposes 
while accomplishing th1! safeguards 
objectives. 

On August 1, 1984, the NRC published 
the revised amendmentn to 10 CFR Part 
73 (49 FR 30735) again for public 
comment as part of the three-rule 
Insider Safeguards Rule:; package. This 
action was taken based upon the 
substantial changes that had been made 
to the rule since its prior publication in 
proposed form. The original 120-day 
public comment period was extended an 
additional 90 days at public request and 
expired on March 7, 1985. Changes to 
the proposed rule have b,~en made in 
response to public comm,~nt and to 
provide clarification where necessary. A 
summary of public comment and, where 
appropriate, a description of the changes 
that resulted from them follows. Minor 
conforming amendments to 10 CFR Part 
50, which were subject to public 
comment as part of the Ac:cess 
Authorization Rule of the Insider 
Safeguards Rules (49 FR 30726), are··· 
included within these amendments 
because of the Commission's 
disapproval of final issuance of the 
Access Authorization Rule. No public 
comment was received on these 
conforming amendments to 10 CFR Part 
50. 

Response to Public Comments 

A total of 34 letters of co:nment were 
received from utilities, utility 
associations, contractors, private 
citizens, and State governments. 

The comments addressed a number of 
issues and have been placed in the 
following categories: 
1. Vital Island Concept/Independent 

Vital Islands 
2. Barriers and Intrusion Alc.rms 
3. Access Lists/Logs 
4. Suspension of Safeguards Measures 
5.Key/Lock/Badge 
6. Clarification of Terms 

1. Vital Island Concept/Independent 
Vital Islands. The proposed rule 
introduced the concept of the "vital 
island" as one or more vital areas 
protected as a single entity. Many 
commenters recommended that the 
adoption of the vital island concept be 
voluntary in that mandating the 
adoption could result in unnecessary 
expense and would not enhance the 
current lEi'vel of protection. The 
commenters indicated that adequate 
vital equipment protection is afforded 
under current regulations. Further, 
commenters questioned how this revised 
policy was to interface with on-going 
NRC vital area designation studies and 
evolving vital area designation policy. 

Concerning independent vital islands, 
commenters felt that use of the term was 
in conflict with the intent of the rule 
because it would result in 
compartmentalization contrary to the 
rule's intent. It was further suggested 
that the designation of the vital areas or 
equipment should remain site specific 
rather than requiring specific areas or 
items of equipment be protected as vital 
at all sites. Commenters also noted that 
the development of independent vital 
islands is unnecesary expense because 
protection against the insider is already 
achieved through internal barriers and 
access controls. 

The Commission has considered the 
public comment on the vital island 
concept and "independent" vital islands 
(which in general indicated opposition 
or confusion) and is cognizant of the 
evolving nature of the NRC's vital area 
designation policy. The Commission 
further notes that present regulations, 
i.e., 10 CFR 73.55, do not preclude the 
consolidation of one or more vital areas 
into a single vital area if approved by 
the NRC. Based upon these three 
factors, the Commission believes the 
most appropriate course of action is to 
delete the vital island and "independent" 
vital island portions from the rule on an 
interim basis pending finalization of 
policy in this area. The supporting 
Regulatory Guide will be revised 
accordingly. This deletion also impacts 
the "sunshine door" provision of these 
amendments. Further discussion ·of this 
issue is found in the discussion of the 
second category of issues, 2. Barriers 
and Intrusion Alarms. The remaining 
proposed amendments of the 
Miscellaneous Amendments are not 
impacted and go forward as a final rule. 

2. Barriers and Intrusion Alarms. 
Commenters expressed concern 
regarding the intent of proposed 
§ 73.55(d)(7)(i)(DJ to lock and protect by 
an active intrusion alarm system all 
exterior doors leading to vital isla'nds 
which are not otherwise controlled. It 
was felt this could result in protection in 
excess of the current required double 
barriers. It was also recommended that 

the term "active" be changed to 
"activated." 

Further, proposed § 73.55(c)(2) 
requires the physical barriers at the 
perimeter of the protected area to be 
separated from any other barrier 
designated as a physical barrier for a 
vital area or island within the protected 
area. Commenters felt that this 
requirement may not be practical in 
areas such as the gate house and the 
water intake structure which often times 
are located at the protected area 
perimeter. 

As previously noted, the vital isla'nd 
concept has been deleted from the rule 
on an interim basis pending finalization
of vital area policy. Because of this fact, 
the Commission believes· the 
requir~ment to lock and alarm all 
exterior doors leading to vital areas (or 
islands) can also be deleted on an 
interim basis. The rule has been 
modified accordingly. With regard to the 
term "active," the Commission agrees 
with the comment in this area and has 
changed the term "active" to "activated" 
within the regulatory text to allow for 
the use of balanced magnetic switches 
in accordance with current procedures. 

Concerning the separation-of 
protected area and vital area barriers, 
the Commission agrees that this 
provision may be difficult,or impractical 
to implement in certain situations. While 
no revision has been made to the 
requirement, the protection of vital 
areas which are located on the 
perimeter of the protected area will be 
considered to meet the requirement if 
the structure is Seismic Category I 
reinforced concrete and, in the case of 
the essential service water intake 
structure designated as vital, the 
following criteria are met with regard to 
the intake structure. It (1) is secured 
with screening or grill to prevent 
introduction of large objects, (2) has 
double barriers on any non-water side 
that contains a movable opening, (3) is 
equipped with heavy duty doors that 
provide delay to penetration, sufficient 
to allow arrival of facility response 
force, (4) is kept under continual 
surveillance for rapid assessment, and 
(5) is protected by volumetric intrusion 
alarm system consistent with criteria 
found in Regulatory Guide 5.44, 
"Perimeter Intrusion Alarm Systems." 
This criteria will be added to the rule's 
supporting Regulatory Guide. 

One commenter noted that the 
proposed amendment deleted "ceiling" 
from§ 73.55(e)(1) regarding elements of 
a central alarm station that must be · 
bullet-resisting. This was an error of· 
omission and the word "ceiling" has 
been added to this 'provision. 

3. Access Lists/Logs. Proposed 
requirements under§ 73.70(d) require all 
individuals granted unescorted vital 
area access to log their name, badge 
number, time of entry, reason for entry, 
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and time of exit when entering or exiting 
a vital area (except the reactor control 
room). Further proposed revisions to 
§ 73.55( d)(7) require access lists to be 
updated and approved by cognizant 
licensee management at least once 
every 31 days. Commenters indicated 
that both of these requirements are 
unnecessary and over burdensome. In a 
related matter, commenters suggested 
that the term "log" be revised to allow 
use of a procedure or system. 

The Commission disagrees that the 
term "log" needs revision. The intent of 
this provision is to retain a record of all 
personnel who entered or exited vital 
areas at a facility; this may be 
accomplished through a written log or 
computerized system. The Commission 
believes that requiring data explaining 
the reason for vital area entry may be 
overly burdensome and limit the use of 
computerized systems. Hence this 
particular portion of the requirement has 
been deleted. This is considered 
acceptable because the requirement to 
update access lists at least once every 
31 days will remain. This assures that 
only individuals whose specified duties 
require access to vital areas are allowed 
access. 

4. Suspension of Safeguards 
Measures. Several commenters 
specifically supported the amendment 
add,ressing the suspension of safeguards 
measures. It was requested that 
clarification be provided regarding the 
licensee's responsibility of reporting the 
suspension of safeguards measures. It 
was recommended that suspension of 
safeguards measures be tested during 
drills and exercises in order to 
adequately evaluate the system. 
Additional guidance was requested 
regarding how this provision is to 
interface with existing regulation of a 
similar nature, i.e., § § 50.54 [x) and (y). 

In response to public comment the 
Commission has revised the provision 
for the suspension of safeguards 
measures to directly relate to the 
provisions of § 50.54 (x) and [y) and to 
indicate explicitly that the suspension is 
reportable under § 73.71. Guidance on 
the suspension of safeguards measures 
during drills and exercises has been 
included in the amendment's supporting 
Regulatory Guide. 

5. Key/Lock/Badge Issues. Proposed 
73.55(d)[9) requires that keys, locks, 
combinations, and related equipment be 
changed whenever a person who had 
access to them is terminated for 
untrustworthiness, unreliability, or 
inadequate work performance. 
Commenters suggested it was 
inappropriate to require that keys and 
locks be changed when an individual is 
terminated for inadequate work 
performance. It was indicated that 
unless there was cause for questioning 
the individual's reliability or 

trustworthiness that the requirement to 
change the keys and locks was an 
unnecessary expense. It was further 
suggested that the term "related 
equipment" be changed to "related 
access control devices" and the 
requirement to change all keys, locks, 
combinations, and related equipment at 
least every 12 months should be 
optional. Commenters also noted that 
provisions should be made for keys, 
locks and combinations to be' changed 
or rotated. Finally commenters felt that 
it is not practical to retrieve 
identification badges prior to 
termination as proposed in 
§ 73.55(d)(7)(i][CJ. 

After reviewing the comments, the 
Commission has amended the rule to 
change the term "related equipment" to 
"related access control device" to better 
clarify the Commission's intent. 
Additionally, the rule has been revised 
to allow for rotation of keys, locks, and 
combina lions. 

The Commission believes the 
requirement to change or rotate access 
devices whenever an individual is 
terminated for inadequate work 
performance has merit and has made no 
revision to the rule in this regard. The 
Commissiori believes employees 
terminated for inadequate work 
performance may have a high potential 
for becoming disgruntled ex-employees. 
It is considered merely prudent action· to 
change or rotate the locks and 
combinations to which these individuals 
had access. Additionally, the 
Comm.ission believes the changing or 
rotating of all access de"'.ices at least 
every 12 months is a minimum 
requirement necessary to reduce the 
potential for compromise. 
· The intent of the requirement to 

retrieve identification badges prior to 
termination is to disallow these 
employees from having unescorted 
facility access after they have received 
notice of termination but have not been 
formally terminated from employment. 
This accommodates licensee processing 
time. No revision has been made to the 
rule in this respect; however, the issue 
will be clarified in the rule's supporting 
Regulatory Guide. 

6. Clarification of Terms. Commenters 
requested clarification of 10 terms or 
phrases contained in the proposed 
Miscellaneous Amendments. These 
terms have either been dropped because 
of deletion of the vital island concept 
and independent vital island provision 
or have been covered previously in this 
discussion. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined this rule is 
the type of action described in 
categorical exclusion 10 CFR 51.22[c)(3). 
Therefore neither an environmental · 
impact statement nor an environmental 
assessment has been prepared for this 
rule. 

Paperwork Reduction A~t Statem~~t 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.]. These · 
requirements were approved by the 
Office of Management and Budget 
approval numbers 3150--0002 and 3150-
0011. · 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street NW., Washington, DC. Single 
copies of the analysis may be obtained 
from Priscilla A. Dwyer, Safeguards 
Reactor Regulatory Requirements 
Section, Division of Safeguards, Office 
of Nuclear Material Safety and 
Safeguards, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, · 
telephone (301) 427-4773 .. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b); 
the Commission hereby certifies that . 
this rule, if promulgated, will not have a 
significant economic impact on a · 
substantial number of small entities ... 
This rule affects electric utilities that 
own and operate nuclear power plants 
and are dominant in their respective· 
service areas. These utilities do not fall 
within the definition of small businesses 
set forth in section 3 of the Small 
Business Act, 15 U.S.C. 632, or within 
the Small Business Size Standards set 
forth in 13 CFR Part 121. These 
regulations will affect some nuclear 
power industry contractors and vendors 
most of whom are large concerns who 
service the industry. 

Ba~kfit Analysis 
As required by 10 CFR 50.109 (50 FR 

38097), the Commission has completed a 
backfit analysis for this final rule. This 
analysis, along with a summary 
regulatory analysis, follows. 

I. Summary Regulatory Analysis 

1. Objective. The objective of this rule 
is to provide a more safety-conscious 
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safeguards system while maintaining 
current levels of safeguards protection 
at nuclear power plants. Commission 
experience since thu implementation of 
§ 73.55, "Requirements for Physical 
Protection of Licensed Activities in 
Nuclear Power Reactors Against 
Radiological Sabotage," indicated a 
need to clarify policy for the protection 
of vital areas containing safety-related 
equipment. Particular concern hai;been 
focused on ensuring that security 
measures do not impede plant r.afety. 
Inspections have indicated that certain 
physical security equipment is not 
protected as vital, despite the fact that 
the equipment safeguards vital areas 
containing essential safety-related 
equipment. In addition, experience with 
key and lock controls indicates that 
§ 73.55 can be modified to provide 
greater flexibility while continuing to 
maintain adequate plant protection. This 
amendment further supports the 
Commission's goal of increased 
assurance that power reactors are 
adequately protected against sabotage 
by an insider. 

2. Description of Activity. The 
amendments include revised policy on: 

(1) Vital area access controls to 
establish and update at least every 31 
days access lists for each vital area, and 
to design the access authorization 
system to accommodat,~ the potential 
need for rapid ingress or egress of 
individuals during emergencies, 

(2) Authority to suspE"nd safeguards 
measures during safety emergencies, 

(3) The protection of onsite secondary 
power supply systems for alarm 
annunciator equipment and nonportable 
communications equipment as vital, and 

(4) Key and lock controls to assure 
such devices are changed or rotated at 
least once every 12 months or when 
there is evidence of comuromise or an 
individual with access tc; the keys or 
locks is terminated for cause. 

3. Potential Change in Risk to the 
Public from Accidental Offsite Release 
of Radioactive Material. Permitting 
unauthorized personnel access to vital 
areas at power reactors and not 
protecting certain equipment which 
safeguards vital areas containing 
essential safety-related equipment 
creates significant potential for harm. To 
the extent that this regulation 
establishes certain controls for vital 
area access and protection of certain 
equipment as vital, the ris:k of 
radiological sabotage and offsite release 
of radioactive material (rh:k to the 
public) is reduced. 

4. Potential Impact on Radiological 
Exposure of Facility Employees. 
Assuring that safeguards measures 
(particularly in the area of access/egress 

controls to vital areas) do not have an 
adverse impact on plant safety during 
emergencies reduces the potential 
impact on radiological exposure of 
facility employees. 

Further, protection of specific security 
equipment as vital which has not 
previously been protected as vital 
reduces the risk of the equipment being 
sabotaged and, hence, reduces the risk 
of a radioactive release. Thus, this 
action also reduces the potential impact 
on radiological exposure of facility 
employees. 

5. Installation and Continuing Costs. 
Implementation Cost Per Site: $10.2K; 

Annual Operational Savings Per Site: 
$15.0K (due to key and lock control 
revisions]. 

6. Potential Safety Impact of Changes 
in Plant or Operational Complexity. 

(a) Maintaining current access lists to 
vital areas will increase plant safety by 
helping to assure that only authorized 
individuals are granted access to these 
areas. 

(b) Designing a facility's access 
authorization system to accommodate 
the need for rapid ingress/ egress of 
individuals during emergencies reduces 
the complexity of plant operation during 
safety-rela led emergencies. 

(c) Authority to suspend safeguards 
measures during safety-related 
emergencies reduces the complexity of 
plant operations during such 
emergencies. 

(d) Changing or rotating keys and 
locks annually or when access is 
suspended for cause, as opposed to 
when any individual with access to keys 
or locks changes duty, reduces the 
complexity of'plant operations. 

7. Estimated Resource Burden on the 
NRG. 

Implementation Cost Per Existing Site: 
$4.3K; Implementation Cost Per New 
Site: none; Operational Costs: none. 

Existing resource skills are adequate. 
FTE requirements are reflected in 
budget documents. 

8. Potential Impact of Differences in 
Faciiity Type or Age. No potential 
impact is noted of differences in facility 
type or age on the relevance or 
practicality of implementing this rule. 

9. The Proposed Rule is final. 

II. Justification 

1. Increased Protection of the Public 
Health and Safety. In addition to 
providing a more safety-conscious 
security system while maintaining 
adequate security, the Miscellaneous 
Amendments contain revised policy on 
vital access controls, authority to 
suspend safeguards measures during 
emergencies, protection of specific 

security equipment as vital, and key and 
lock controls. Each of these measures 
contributes to the Commission's goal to 
provide increased assurance against the 
insider threat at nuclear power plants. 
With respect to vital area access 
controls, increased assurance that only 
authorized individuals are granted 
unescorted access to vital areas reduces 
the potential for access by unauthorized 
individuals intent upon committing 
radiological sabotage. Controlling 
access to these areas, including the use 
of access lists updated every 31 days, 
contributes significantly to the 
protection of the public health and 
safety because of the sensitive nature of 
vital areas. Authority to suspend 
safeguards measures during safety
related emergencies will facilitate plani 
access by emergency response ' 
personnel. For this reason certain site 
emergencies with the potential to result 
in a radioactive release might be 
mitigated in a more timely manner by 
emergency response personnel, thereby 
preventing a radioactive release. In this 
situation, the protection of the public 
health and safety would be significantly 
increased. The specific security 
equipment that would be protected as 
vital under these amendments are onsite 
secondary power supplies for alarm 
annunciator equipment and nonportable 
communications equipment. Protection 
of this equipment as vital will help 
assure proper operation of the central 
alarm station during a safeguards 
emergency, and, further, will help assure 
communications with local law 
enforcement agencies (LLEAJ in such an 
emergency. The ability of the site 
security force to respond to site 
emergencies in a cohesive, timely 
manner, and to call upon LLEA, if 
needed, significantly increases the· 
assurance that the public health and 
safety will be adequately assured. 
Finally, reducing the operational 
complexity of key and lock controls 
while assuring that these controls 
remain adequate, will permit safer plant 
operation. This results in an overall 
increase in the protection of the public 
health and safety. In conclusion, these 
amendments, in toto, will result in a 
significant increase in the protection of 
the public health and safety. 

2. Cost Implications. The cost of the 
Miscellaneous Amendments associated 
with implementation is estimated to be 
$10.2K per site. However, the annual 
operational savings per site is estimated 
to be $15.0K. This is primarily due to key 
and lock control revisions which in part 
require changing or rotating keys or 
locks when individuals with access to 
them have access suspended for cause 
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rather than simply because of change of 
duty. 

3. Priority and Scheduling. Based 
upon the resulting substantial increase 
in the overall protection of the public 
health and safety as discussed above, 
this backfit is considered to be high 
priority. 

In addition, the proposed changes do 
not affect the schedules of other 
regulatory activities ongoing at the 
facility. ' . . 

4. Findings. The Commission finds 
that issuance of this final rule will result 
in a substantial increase in the overall 
protection of the public health and 
safety, and direct and indirect costs are 
justified in view of the increase in 
protection. 

List of Subjects 

10 CFR Part 50 

Antitrust, Cla-ssified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

10 CFR Part 73 

Hazardous materials-transportation, 
Incorporation by reference, Nuclear 
power plants and reactors, Penalty, 
Reporting and recordkeeping 
requirements, Security measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendments to · 
10 CFR Parts 50 and 73. 

~ 51 FR 27822 
Published 8/4/86 
Effective 9/3/86 

10 CFR Part 73 

Searches of Individuals at Power 
Reactor Facilities 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its 
requirements for entry searches at 
power reactor facilities. This 
amendment ,is needed to clarify 
requirements for searches of individuals 
at these facilities. This amendment 
requires equipment searches of all 
individuals seeking access to protected 
areas, except on-duty law enforcement 
officers. Additionally, pat-down 
searches will be required when 
detection equipment fails or cause to 
suspect exists. This amendment 
supports the Commission's goal of 
increased assurance that power reactors 

are adequately protected against 
sabotage by an insider. 
EFFECTIVE DATE: September 3, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Priscilla A. Dwyer, Division of 
Safeguards. Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 427-4773. 

SUPPLEMENTARY INFORMATION: 

Background 

On February 24, 1977, the Nuclear 
Regulatory Commission published in the 
Federal Register (42 FR 10836) effective 
amendments to its regulation in 10 CFR 
Part 73, "Physical Protection of Plants 
and Materials." One requirement 
included in these amendments was to 
search individuals for firearms, 
explosives, and incendiary devices. The 
regulations specified that the. search 
function would be conducted by a 
physical search or by use of equipment 
capable of detecting such devices. The 
requirements involving procedural 
measures were scheduled for 
implementation by August 24, 1977 or 
earlier if equipment was installed. Since 
equipment available at that time was 
not capable of detecting all types of 
explosives and incendiary devices, the 
search requirement called for additional 
measures, such as random physical 
searches, to provide high assurance of 
protecting against sabotage. The 
implementation date of May 25, 1977, for 
procedural measures was extended 
under Federal Register notice (42 FR 
51607) dated September 29, 1977 to 
August 24, 1978, the date when all the 
requirements of§ 73.55 were to have 
been required, pending further review 
by the Commission. The implementation 
was further extended by a series of 
notices (43 FR 34765, 44 FR 11201, 44 FR 
47758, and 44 FR 65969) until on 
December 1, 1980 (45 FR 79492) when the 
Commission revised the regulation to 
read: " ... a licensee need not 
implement the physical search 
requirement of paragraph (d)(1) of this 
section for individuals who are regular 
employees of the licensees ... until 60 
days following Commission approval of 
security plan amendments which define 
how the final search requirements of 
paragraph (d)(l) of this section, will be 
met." At the same time, the Commission 
issued proposed revisions to 10 CFR 
73.55(d)(1) to finalize requirements for 
personnel searches at' protected area 
entry portals of power reactors. The 
Commission revised the rule in response 
to public comment and the 
recommendations made by the 
Committee to Review Safeguards 
Requirements at Power Reactors 
(Safety /Safeguards Committee). This 
Committee had the overall task of 
studying power reactor safeguards 

requirements and practices to determine 
whether actual or pofential conflicts 
exist between plant safety and 
safeguards objectives. 

On August 1, 1984, the proposed rule 
was again published for public comment 
(49 FR 30738) as part of the proposed_ 
Insider Safeguards Rules because of the 
interrelationship among the rules with · 
regard to protecpon against the insider. 
threat. The original 120-day comment · 
period on the Insider Safeguards Rules 
was extended an additional 90 days at . 
licensee request and expired on March 
7, 1985. 

Summary of Public Comment 

A total of 28 letters of comments was 
received from licensees, licensee groups, 
licensee contractors, and unions. A 
summary of the public comments 
follows: 

1. Use of Pat-Down Searches. The 
proposed rule requires pat-down 
searches of all individuals requiring· 
facility access, except on-duty law 
enforcement officers, when search 
equipment fails or cause to suspect 
exists. A broad range of comments was 
received on this issue. Some comment 
indicated full-time facility employees 
should never be pat-down searched 
because pat-down search of long
standing, trusted employees is 
degrading. Other comment 
recommended a distinction be made on 
pat-down search requirements for 
individuals with unescorted versus 
escorted access. Finally, comments .' 
recommended that only 5 or 10% of 
individuals requiring access should be 
pat-down searched when search 
equipment failed, giving credit for use of 
random checks and citing the time
consuming nature of pat-down searches. 
Some comment went as far to say that 
pat-down searches were unnecessary 
when search equipment failed because 
the equipment is usually repaired before 
individuals being searched are aware of 
equipment failure. The Commission has 
rejected revising the rule in response to 
the above noted comments for two 
reasons. First, allowing no search of any 
kind upon equipment failure provides no 
protection against an insider who may · 
have surreptitiously originated the 
failure of ihe equipment. Second, the use 
of random pat-down searches was 
explored by the Safety/Safeguards 
Committee. As a result of its study, the 
Committee believed that most licensees 
had successfully adjusted to 100% 
equipment search, and that 100% pat
down searches would be more easily 
implemented than those randomly 
implemented. 

2. Individuals Exempt from Equipment 
Search. The proposed rule requires all 
persons entering the protected area of 
nuclear power reactors, except on-duty 
law enforcement officers, to be searched 
using metal and explosive detectors. 
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Comment recommended that persons 
exempt from equipment search 
requirements should s1lso include 
emergency response personnel and 
armed security force members. As a 
result of the Commission's review of 
potential conflicts between safeguards 
and safety requirements conducted by 
the Safety/Safeguards Committee, the 
Commission is revising 10 CFR 73.55(a) 
to provide authority to licensees to 
suspend safeguards m11asures as 
required to accommodate emergency 
response. This revision is being made as 
part of the Miscellaneous Amendments 
rule published elsewhere in this issue. 
The Commission has rejected the 
inclusion of armed security force 
members within the search exemption. 
The distinction has been made between 
law enforcement officers 1;1.nd members 
of a facility's security force because law 
officers for the most pa1·t will be under 
continual escort. This pi:ovides an 
increased degree of assurance of 
protection against a malevolent act. 
Security personnel on tbe other hand are 
for the most part provid,~d unescorted 
access based upon screening. Because 
the Commission's design basis threat 
includes an internal threat of an insider 
including an employee in any position, 
the Commission believe11 the time to 
equipment search members of the 
security force is insignificant compared 
to the increased assurani:e against a 
malevolent insider gained by equipment 
search. 

3. Time Lapse for Implementation of 
Pat-Down. The proposed rule requires 
the licensee to immediately implement 
pat-down searches of all individuals, 
except on-duty law enforcement 
officers, requiring facility access when 
search equipment fails. Some comment 
indicated that immediate 
implementation of the pat-down search 
procedure was not necessary. These 
commenters recommended that a lapse 
ranging from 4 to 72 hours was 
acceptable prior to implementing pat-

, down searches. Justification for the time 
lapse included the fact that individuals 
being searched would be unaware of 
equipm~nt malfunction and that the 
majority of individuals being searched 
were long-time, trusted employees. The 
Commission has rejected revising the 
rule in response to these comments 
because it maintains the belief that 
contraband searches are necessary 
elements of a reactor security program 
and immediate pat-down sHarches are 
easily implemented. 

On the basis of public comment 
received, no changes were made to the 
proposed search requirements and the 
Commission is now publishing these 
amendments in final form. 

Environmental Impact: CatE1gorical 
Exclusion 

The NRC has determined that this 

proposed rule is the type of action 
described in categorical exclusion 10 
CFR 51.22(c)(3). Therefore neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this rule. 

Paperwork Reduction Act Statement 

This final rule amends informa lion 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0002. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street, NW., Washington, DC 20555. 
Single copies of the analysis may be 
obtained from Priscilla A. Dwyer, 
Safeguards Reactor Regulatory 
Requirements Section, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 427-4773. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this revised rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule affects electric utilities that 
own and operate nuclear power plants 
and are dominant in their respective 
service areas. These utilities do not fall 
within the definition of small businesses 
set forth in Section 3 of the Small 
Business Act, 15 U.S.C. 632, or within 
the Small Business Size Standards set 
forth in 13 CFR Part 121. These 
regulations will affect some nuclear 
power industry contractors and vendors 
most of whom are large concerns who 
service the industry. 

Backfit Analysis 

As required by 10 CFR 50.109 (50 FR 
38097), the Commission has completed a 
backfit analysis for this final rule. This 
analysis, which includes a summary 
regulatory analysis, follows. 

I. Summary Regulatory Analysis 

1. Objective 
The objective of this rule is to clarify 

requirements for entry searches of 
individuals at power reactor facilities to 
preclude the introduction of co~t~~band 
into protected areas at such fac1ht1es. 
This amendment supports the 
Commission goal of increased assurance 
that power reactors are adequately 
protected against acts of sabotage. 

2. Description of Activity 

This amendment requires firearms 
and explosive detection equipment 
searches of all individuals seeking 
access to protected areas at power 
reactors, except on-duty law 
enforcement officers, to detect 
unauthorized firearms, explosives, and 
incendiary devices. Additionally, pat
down searches are required when 
detection equipment fails or cause to 
suspect exists. 

The amendment, in effect, adds a 
requirement for pat-down searches in 
the event of equipment failure and 
codifies interim procedures established 
by the Commission in 1977 (42 FR 
51507). At that time an effective 
amendment to 10 CFR 73.55, 
Requirements for physical protection of 
licensed activities in nuclear power 
reactors against radiological sabotage, 
was issued amending prefatory language 
to § 73.55 to relieve licensees from 
conducting pat-down searches of site 
employees in accordance with 
§ 73.55(d)(l). Section 73.55(d)(l) requires 
the licensee to control all points of 
personnel and vehicular access to the 
protected area at power plants through 
identification and search. The search 
function for detection of firearms, 
explosives, and incendiary devices must 
be conducted by either a 'physical 
search or by use of equipment capable 
of detecting such devices. The 
amendment in 1977 stated that search 
procedures implemented using only 
equipment capable of detecting firearms, 
explosives, and incendiary devices 
satisfied the performance requirements 
of§ 73.55(d)(l) until final search 
procedures were issued. The Search 
Requirements Rule represents these 
final search procedures. 

3. Potential Change in Risk to the Public 
From Accidental Offsite Release of 
Radioactive Material 

Allowing unauthorized firearms, 
explosives, or incendiary devices to 
enter the protected area at power 
reactors creates significant potential for 
harm. To the extent that this program 
improves the licensees' ability to 
prohibit the introduction of such 
contraband that would otherwise be 
carried into the plant, the risk of 
radiological sabotage and offsite release 
of radioactive material (risk to the 
public) is reduced. 

4. Potential Impact on Radiological 
Exposure of Facility Employees 

To the extent that the risk of 
radiological sabotage is reduced, the 
potential impact on radiological 
exposure of facility employees would 
also be reduced. Otherwise, with respect 
to radiological exposure, there is no 
impact on facility employees. 

5. Installation and Continuing Costs 

Implementation Cost Per Existing Site 



PART 73 • STATEMENTS OF CONSIDERATION 

(which consists of submittal of security 
plan amendments), minimal. 

Implementation Cost Per New Site, 
$16.4K. 

Annual Operational Cost Per Site, 
minimal. 

6. Potential Safety Impact of Changes i11 
Plant or Operational Complexity 

Not applicable. 

7. Estimated Resource Burden on the 
NRG 

Implementation Costs All Sites
Licensing Review, $205.0K. 

Operational Costs, minimal. 
Existing resource skills are adequate. 

FfE requirements are reflected in 
budget documents. 

8. Potential Impact of Differences in· 
Facility Type or Age 

No potential impact is noted of 
.differences in facility type on the 
relevance or practicality of 
implementing this rule. However as 
indicated in Item 5, existing facilities 
would incur no cost because of interim 
procedures presently in place, while 
new facilities would incur the costs· 
indicated in Item 5. 

9. The Proposed Rule is final. 

II. Justification 

1. Increased Protection of the Public 
Health and Safety 

The stated objective for this rule is to 
clarify requirements for entry searches 
of individuals to preclude the 
introduction of contraband such as 
unauthorized firearms, explosives, and 
incendiary devices into the protected 
area at power reactors. This rule 
established a regulatory base for 
procedures which are at present interim. 

la'ohibiting unauthorized firearms, 
exposives, and incendiary devices from 
the facility through use of state-of-the
art equipment search will significantly 
redur:e thP risk and potential for harm 
from malevolent acts involvmg such 
contraband. The NRC design basis 
threat against which the physical 
protection at nuclear power plants is 
targeted is designed to assure the 
protection of the public health and 
safety. The design basis threat includes 
acts ofradiological sabotage. 
Unauthorized use of the contraband 
devices previously cited could 
contribute significantly to the succes~ of 
an attempted act ofradiological 
sabotage. If the potential for successful 
completion of radiological sabotage can 
be decreased, the overall protection of 
the public health and safety would be 
increased. Therefore, the significant 
decrease in the potential for successful 
completion of radiological sabotage that 

· will result from prohibiting unauthorized 
contraband onsite will result in a 

substantial increase in the overall 
protection of the public health and 
safety. 

2. Cost Implications 

The cost of the Search Requirements 
associated with implementation would 
be insignificant for existing sites 
(because licensees have at present 
implemented interim procedures 
requiring electronic search equipment) 
and $16.4K for future sites, with no 
significant annual operating cost. 

3. Priority and Scheduling 

Based upon the resulting substantial 
increase in the overall protection of the 
public health and safety, as discussed 
above, this backfit is considered to be 
high priority. 

In addition, the proposed changes do 
not affect the schedules of other 
regulatory activities on-going at affected 
facilities. 

4. Findings 

The Commission finds that (1) 
issuance of this final rule will result in a 
substantial increase in the overall 
protection of the public health and 
safety, and (2) direct and indirect costs 
are justified in view of the increase in 
protection. 

List of Subjects in 10 CFR Part 73 

Hazardous materials-transportation, 
lncot'poration by reference, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Reporting and 
recordkeeping requirements, Security 
measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended. and 5 U.S.C. 553, the NRC 
is adopting the following amendment to 
10 CFR Part 73. 

)> 51 FR 35499 
Published 10/6/86 
Effective 10/6/86 

Changes in Telephone Numbers for 
Uranium Recovery Field Office 

Sea Part 20 Statements of Consideration 



50 FR 7575 
Published 2/25/85 
Effective 3/27 /85 

UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

MATERIAL CONTROL AND ACCOUNTING 

OF SPECIAL NUCLEAR MATERIAL 

STATEMENTS OF CONSIDERATION 

Amended Material Control and 
Accounting Requirements for Special 
Nuclear Material of Low Strategic 
Significance 

See Part 70 Statement:; of Consideration 

;;iJ> 51 FR 9763 
'Published 3/21/86 
Effective 4/21/86 

Material Balance Reports of Source 
Material and Special Nuclear Material 

See Part 40 Statement:; of Consideration 
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SAFEGUARDS ON NUCLEAR MATERIA~
IMPLEMENTATION OF US/IAEA AGREEMENT 

STATEMENTS OF CONSIDERATION 

45 FR 50705 

Published 7/31/80 

Effective 7 /31/80 
Effective Date 12/24/,aO • 

10 CFR Parta 40, 51J, 70, 75,150, and 
170 

Safeguards on Nuc:lear Materlal
lmplementatlon of US/IAEA 
Agreement 

AGENCY: U.S. Nuclear Regulatory 
CommiSBion. 
ACTION: Pinal rule. 

SUMMARY: The Commission is amending 
its regulations to enable the United· 
States to implement the US/IAEA 
Safeguards Agreem,ent. with respect to 
licensed activities, us soon as the 
Agreement enters h11to force. 
Implementation of tlil.e Agreement will 
require the cooperation of NRC and 
Agreement State lic,ensees, in 
accordance with appropriate . 
regulations. The rulus published here are 
the means by which the Agreement will 
be implemented witlil respect to licensed 
activities. 
EFFECTIVE DATE: Up,:>n the Agreement's 
entry into force and publication of 
notice thereof in the Federal Register.• 

•Note.-The Nuclem· Regulatory 
Commission h&11 submitted this rule to the 
Comptroller General for such review BIi may 
be appropriate·under fbe Federal Reportll 
Act. ae amended, 44 U.S.C. 3512. The 
reporliJ18 requirements of this rule will not 
become effective until 1:learance is sranted 
by the General AccountilJ8 Office followins 
review a1 set forth in 4'1 U.S.C. 351Z(c}(Z). 
Commentl regarding the report forms and 
instructions may also be submitted directly to 
the Commission. SubmiBSiona made within 21 
days after GA0'11 publication, in the Fedenl 
Register, of notice of receipt ofNRC-s report 
proposals will be considered by the 
Commission before the forms are placed into 
Ulfl, . 

FOR FURTHER INFORMATION CONTACT: 
Mr. L C. Solem, Offit:e of Standards 
Development, U.S. N,11clear Regulatory 
Commission. Washington, D.C. 20555 
(Phone 301-443-5903.]I; Mr. James R. 
Wolf, Office of the Elcecutive Legal 
Director, U.S. Nuclea:r Regulatory 
Commission, WashinRton. D.C. 20555 

*Amended 45 FR 849607 

(Phone 301-49z-a694); or Mr. Paul K. 
Morrow, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory CommiBBion. Washinston. 
D.C. 20555 (Phone 301-427-4004). 
SUPPLEMENTARY INFORMATION: 0n May 
25, 1978. the Nuclear Regulatory 
Commission published in the Federal 
Register ( 43 FR 22365) proposed 
amendments to.Parts 40, 50, 70, and 150 
and a new proposed Part 75 to Title 10, 
Code of Federal Regulations. Interested 
persons were invited to submit written 
comments or suggestions in connection 
with the proposed amendments within 
80 days after publication in the Federal 
Register. On November 21, 1978, the 
CommiBBion published a notice (43 FR 
51255) regarding the availability of 
certain supplemental documents and 
extending the period of comment for SO 
days. On July 17, 1979, the CommiBBion 
published revised proposed 
amendments (44 FR f1468). Interested 
persons were invited to submit written 
comments and suggestions. Upon 
consideration of the comments received 
&om 7 licensees and the Texas 
Department of Health. the Nuclear 
Regulatory Commission has decided to 
adopt and publish. with modification, 
the revised proposed amendments to 
1itle 10, Chapter I. Code of Federal 
Regulations. Copies of the comments 
and an analysis of them by the NRC 
staff are available in the Commission's 
Public Document Room. 

Overview 
The United States, as a party to the 

Treaty on the Non-Proliferation of 
Nuclear Weapons (NPT), has joined 
with other nations in an effort to limit 
the spread of nuclear weapons. To 
encourage widespread adherence to the 
NPT by non-nuclear-weapon States, 
President Johnson in 1967 announced 
that the United States would permit 
IAEA to apply its safeguards to nuclear 
activities in this country-excludiq 
only those with direct national _security 
significance. This policy has been 
reaffirmed by each succeeding President 
and has been referred to by other 
Governments as a consideration 

affecting their decisions to ratify the 
NPT. 

The instnunen't for applying IAEA 
safeguards in th" United States would 
be a formal Agreement between the U.S. 
Government and the International 
Atomic Energy Agency, to which the 
U.S. Senate gave its advice and consent 
to ratification as ~ treaty on July 2, 1980. 
The US/IAEA Agreement contains 
provisions which parallel agreements 
between the IAEA and non-nuclear-
weapon States, the principal difference 
being the exclusion of national security 
activiti.es. Implementation of the 
Agreement will require the cooperation 
of NRC and·Agreement State licensees, 
in accordance with appropriate 
regulations. The rules published here are 
the means by which the Agreement will 
be implemented with respect to licensed 
activities. 

The provisions of the A,greement were 
the subject of hearings before the Senate 
Committee on Foreign Relations on June 
ZZ and December 11, 1979. In the 
development of these rules. the 
Commission has considered the matters 
diacuased durflJ8 thOM bearinp and 
subsequent Senate ~eliberations. In 
particular the rules reflect our intention 
to work closely with licensees so as to 
ensure, insofar as po&Bible, that the 
Agreement caµ be hnplemented in a 
spirit of full cooperation. It is widely 
recognized that IAEA safeguards can 
help protect the intemational 
community &om nuclear proliferation, 
and the Commission perceives a general 
willingness to join together in efforts 
toward that end. 

Changes 

In summary, differences &om the 
proposed amendments published for 
comment on July 17, 1979, are: (1) The 
regulations now specifically refer to 
Facility Attachments (or Transitional 
Facility Attachments) negotiated un'der 
the Agreement and indicate that certain 
provisions of the Facility Attachments 
will be reflected in license conditions: 
(2) licensees' opportunities for 
consultation are expanded; (3) varioua 
clarifying amendments have been made 
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to reflect more clearly the structure ot , 
the Agreement. particularly wi~ respect 
to identifications mede ~der either the 
principal text or the Protocol; (4) . , 

, procedures an;i provi~ed for resolution , 
, of certain issues outside the context of a 

show-cause proceeding; (5) inspections 
are categorized by type, ,with inspectors' 
access rights further defined; (6) 
reference is mede to e licensee's , 
opportunity to propose thet e special 
materiel balance aree be established 
around process steps involving . 
comniercielly sen11itive informati~n; (7) 
-the standard for measuring sufficiency 
of installation information is revised to 
correct the implication that 
determinations are made unilaterally by 
IAEA; (8) licensees are advised ~ot to 
include details of physical secunty plans 
in installation information; (9) 
provisions for reporting of modifications 
affecting installation information have 
been clarified and relaxed, particularly 
with, respect to emergency or unforeseen 
situations; (10) the Commission's 
intention to provide NRC 
representatives to accompany IAEA 
inspectors i~ stated more positively; (11) 
licensees are relieved of the , 
responsibility to revise their materiel . 

. accounting' and control procedures until 
, the Facility Attachment has be~n 
completed; (1Z) requirements with 
reipect to records and i:eports . . 
describing the isotopic composition of 
licensees' holdings have been made less 
burdensome; (13) the inventory change 
report provisionJncludes a better 
definition of the "concise note" 
requirement and,is conformed to 
domestic safeguards regulations. . 

. particularly with respect to submission 

forinalities; (14) scheduling for material 
otatus reports is made more flexible and 
the occasions when such reports are , 
required are described more. ~recisely; 
(15) the special repo~ provlBl~~ h~~ 
been revised with a view to uurumizms 
efforts beyond those called for under the 
Agreement; (18) the'Commission's intent 
to give prompt notice to a licensee when 
its installation is no longer subject to 
'application of IAF.A safeguards is made 
explicit; (17) the regulations now state 
that the IAEA will "reimburse for" 
(instead of the less specific "bear the 
cost of') certain expenses; (18) the 
provision pertaining to the breakins of 
IAEA seals has been stricken; and (19) 
miscellaneous minor changes have been 

, made for purposes of clarification. 
The following discussion pert,linll . 

primarily to items (1) through (19) above. 
In come' cases, the discussion also treat. 
related suggestions which were 
considered by the Commission, but 
which-for.the reasons stated-we,:e. 
not accepted. 

(1) Facility Attachments. · - . 
Implementation of the Agreement will 
require that a Facility Attachment be 
prepared for each installation where 
nuclear material subject to IAEA, 
safeguards is located. (A Transitional 
Facility Attachment; which may omit il 
number of provisions, sucli as those 
applica~le to inspections and special 

- reports, will have to be prepared for an 
installation identified under the Protocol 
to the Agreement) The proposed rule 
made no explicit reference to the 
Facility Attachment. but instead simply 
noted that certain written 
communications (intended t.o be based 
upon the Facility Attacliment) would be 
binding upon licensees. 

The Commission believes that the 
addition of language that refers , 
expressly to the Facility Attachment will 
clarify the implementation process. 
Thus, instead of affording a licensee an 
opportunity to be ,consulted with respect 
to any matters that are to be the 
"subject of Agency determina~~ns.'_' the 
final rules 'relate licensee participation 
specifically to the contents of the 
Facility Attachment (or Transitionel 
Facility Attachmel!ts). A further. . 
clarification is achieved by providing 
that certain provisions of the Facility 
Attachment will be referred to or 
reflected in license conditions. These 
changes appear in I 75.4 (additionel 
definitions), I 75.8 (dealing with Facility 
Attacliments), and II 75.11. 75.21, 75.2Z, 
75.34, 75.35, 75.36, 75.4Z 75.45 and 75.48 
(references to license conditions). 
However, because Agreement Sta~e 
licensees are not subject to NRC license 
conditions, § 150.17a has been amended 
to indicate that the equivalent of license 
conditions would be provided, for such 
licensees, in the form of orders issued 
under section Z74m of the Atomic 
Energy Act 

We have not implemented a 
11uggestion that certain specific factora 
(e.g., cost-effectiveness) be identified as 
considerations that will in01,1ence the 
provisions of Facility Attachments. It ii 
preferable to use general terms because 
of the wide range of provisions in the 
Agreement that must be given effect 

(Z) Consultation; Several ~mmentenJ 
once again noted the importance of 
licensees playing an active role in the 
negotiation of the Facility Attachment 
The final rules accommodate these 
concerns by giving ~ssurailce that a 
licensee will be afforded a reasonable 
opportunity to participate in the 
development of the Facility Attachment 
anc:I to review and comment upon it 
before it has been agreed to by the 
United States. (See I 75.a.) The 
Commission will give 'full and fair 
consideration to the comments of the 
licensee and will provide, on request, a 

atatement of reasons for any 
conclusions it has reaclied that are 
contrary to the views of the licensee. 

A number of commenters raised 
i11&ues that will be ad.dressed when 
Facility Attachments are prepared. The 
revised consultation provision givea 
further recognition to the rights of 
licensees to be heard at that time. It 
would be premature to accommodate 
sucli concerns in the rule, however, as 
their resolution will require agreement 
with the IAEA. 

(3) Terminology conforming to 
Agreement. Several clianges relate the 
language of the regulations more closely 
to that of th~ Agreement Thus, as 
already mentioned, the final rules refer 
apecifically to Facility Attachments and 
Transitional Facility Attachments. 
Similarly, where the context requires, 
the regula lions now explicitly 
differentiate obligations arising under 

.. the principal text of the ~ement . 
(relating to licensees ~ho~e mstallations 
are subject to the application of IAEA 

, aafeguards, hicluding a program of 
inspections) from licensee obligatioi,.s 
which arise,UDder the Protocol to the , 

Agreeme~t d d finiti , , f " 4 .... ent" The revise e on o ._eem 
points out that the term includes the , 
Protocol "unless otherwise specified." , 
Where the intent is to refer specifically 
either to the principal text on ,the one . 
hand or to the Protocol on the other:·the 
language so indicates. (See H 75.4(g), 
75.4(q), 75.8, 75.41.) Although refe~nces 
to the Agreement in 11 75.42 through · 
75.46 relate to activities unde_r the 
principal text of the Agreement, and not 
the Protocol, limiting language was not 
inserted because in those sections the 
references beck to I 75.41 adequately 
indicate that it is the principal text that 
is relevant . 

Note also the addition of the defined 
term "identification under the 
Agreement" (I 75.4U)), wI:ncli includes 
"identifications" {selections by IAEA 
from the eligible list) made under either 
Article 39(b) of the principal text of the 
Agreement or Article Z(a) of the 
Protocol. This term is used in the 
definitions of Facility Attacliment and 
Transitional Facility Attachment, and in 
H 75.11, 75.zt, 75.31, and 75.41. The 
significance of this addition is that it . 
limits the implementation of the 
reporting and other provisions of the 
regulations to those install11tions whi~ 
have been selected by IAEA under-the 
principal text of the Agreement or the 
Protocol. in view of the applicable time 
constraints; the Commission had earlier 
contemplated that requests for 
installation information. in particular, 
might be made before formal 
identification by IAEA. but now 
believes that such a procedure should be 
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avoided, at lea1t at the outset. ao ta · avoid any unnece&881)' burdens upcm regulations need not differentiate amo111 amendment reflects the provision of . 
licensees. (Note that. fn accordance with types ofinspectiona because In each · · Code 3.1.3 of the Subsidiary . · ·. 
I 75;11(a), the Comlllliasion will specify case the obligationa of licensee11 would Arrangements; which contemplates that 
the instrument under which the be the same. We have reviewed the the types of modifications in question 
indentification has been made.) provisiona of the Agreement once again will be identified in the Facllity 

(4) Recourse prof;edures. Some and have determined that the locaticma A~~ent. Second, a shorter reporting 
commentere requemited that 

8 
procedure to which an IAEA ·inspector may have penod 1s pennitted. where approved by 

be established that would enable ~ccesa will depend upon the type of the Commisaion, in the event of 
disputes with licennees. to be.:reaolved mspection. Section 75.4-2 baa been unforeseen situations. Thia again 
by means other tha:n an enforcement . · modified to reflect the acces11 proviaiona implements Code 3.1.3, which requires 
proceeding. We co

11
wtrue this BIJ8Sestion c:ontained In Article 74. that the longer notice'period· shall · . 

as relating particubll'ly to proceedinp ·(8) Commeicially sensitive process "normally" be provided: Third, since the 
instituted by a sho

11
,-cause order under steps. A commenter requested that the modifications required to be reported · 

I Z.2.02. The Commlilsion believes that · provisiona of Article 48{b)(iv), which · under Article 45 are those "relevant for 
this concem is answered. in part. by relates to the establishment of special safeguards pwposes," the duty to: 1ubmit 
providing, inf 75.8, that requirements .. material balance areas around process information with lnve~!~~ change · 
~fleeting provisiomi of the Facllity · steps involving commercially sensitive reports has correspon y been · 
~ttachmenta, unless agreed to by the information, should be incorporated In · restricted In I 7U1(c)(ZJ. Finally, the .· 
~censee, will be illsllied In the form of the regulations. While the proposed rule deletion of the .reference to "changes" 
license amendments undei:. I z.zot of the would have pennitted a licensee to (in· addition to ''Diodificatiom"J is more 
~C rules of practice; A licensee has 

8 
request such an MBA to be established. faithful to Article 45. · 

right to a hearing witth respect to an · this is now made explicit In revised · · . (10) IAEA inspections and visits. In 
. order entered purausint to that regulation I 75,11(b)(4)'.·It is anticipated, however, response to commenters' reni!wed 
unless the Commisslmi finds that the that this C011i'8e would be followed only urging ·that NRC inspectors accompany 
pilb~c health, safety, or interest requires in exceptional 11ituations a:nd only where IAEA representatives, both I I 75.13 and 
the .order to be made effective · compatible with the terms and . · 75.42 have been revised to 'indicate that 
immediately, (In view of this change. the objectives of the Agreement. this will be done, to the extent feasible, 
caption of I 75.51 hau been changed' (7) ·'Agency determinations·~ The unless the liceris.ee agrees otherwise · 
~m "Violations" to ''.Enforcement" and provisions. relating to submission of (~nstead,?f l'upon request by a . 
the references to I z.:m and I 2.202 inetallation·information (in I 7&.il) have licensee ) .. However, to assure that the 
have been .broadenedl to refer to Part z. ~ amend8!l 1'? eliminate the. term . · .1µ1a v~ila~ility of ~C pers~nnel ~oe11 · 
~ubpart B mstead.) · ·· · • Agency determinations." The matten not result in a lice1',se11's denying access 
·'We have considered a suggestion that mvolved are.those to be included in the to an .IAEA inspector in violation of the 
~!Jputes.arising in thE! cotm1e oflAEA Fac1lity,Attechments, ·and thus the Agreement. the regulations stillrequin. 
inspections should~ handled In 

8 
way determinations will not be made . that ~aqcompaniad inspectors be · ·· 

.that would.allow a decision.to be unilate_rally by IAEA. The .new language .,admitted. · . · .. , , 
def~rred ~til the cogi$ant Director (as correspondl more closely to ill · · A clarifying amendment with respect 
speci6ed In I 75.e(b)), after submission counterpart in Article 46 of the· to the advance notice.period has been 
· of the matter to him by interested Agreement. included in § 75.13 to indicate that the 
parties, had made a determination. The (8) Physical security plans. The . allotted 3-day period does not , . · 
proposal is unaccepte:ble because, if · proposed rules provided for the. . co~ence at th~ time of posting of~ , 
applied, it could inter:rere with the · withholding of details of phyiical wnt!en comm~cation, but rather upon 
IAEA'e ability to implement a . ' "· security plans from physical · receipt of the information (whether by 
satisfactory safeguarcls regime. Another transmission to the IAEA. We have te~ephone or by mail). F'.urther expansion 
suggestion called for u special procedme determined,however, that such' of the minimum-notice.period would be 
to resolve disputes ov,erinstallation information need not ordinarily be inconsistent with undertakings of. the 
inf?~ation involving license applicanta. included in installation information and ~; nevertheless, licensees wiQ be 
This. 18 unnecessary, however, because have so indicated in I 75.11(e). g1~en as much notice as possible, since 
existing procedures alllow.for prompt NevertheleBS, .to provide a clear bBBil this should serve,the interests of all in 
resolution. For utilizatiionfacilities. the for denying acceBB to such information assuring that the IAEA visits are 
issues would arise.in e1 context separate (or other information), where consistent . productive. . · · · .. 
from the proceedirigs for the issuance of wi'th the Agreement, we have retained While a proposal that verifi'«:ation 
~ construction penni! ur operating (with modification) a portion of former visits under, I 75.13 be put off.if key 
license. (A request would be issued I 75.12(c). (Paragraphs in I 75.12 have· personnel are unavailable has not been 
under I 50.78. an,:J woul'.d bir determined. been rearranged for editorial reasons.) accepted in full, that section has been 
if necessary, under Part z. Subpart B.) (9) Modifications to installation revised to indicate that licensees should 
Applicants for materialis licenses would information. Section 75.11(c) has been. consult with the Commission . · 
be advised, should informal .techniques revised, in .. 1:esponse to comments, 80 as immediately if this is the case. NRC 
prove to be unavailing, that the to proyide greater guidance and would then proceed to take such action 
applicalion does not comply with . . flexib.ility. Fir:st. the revised.rules. . as.nec~ssary in light of Miele 48 · 
Commission regulation11 Cl 2.1oaJ or that provide that the types of modifications (relating to the sending of inspectors "in 
there has been a failure to supply · that must be ~ported in,advance will be coopera.tio~ wi~ the United States'.')· 
":qu,ired information (I 2.108), ~din s.et out i,n license conditions; this should 8~~ Article 9(c)(1), which.prpyides that 
either case a hearing could be scheduled result .in greater sp~cificity than ·the . VlBlts .be arranged so as to "reduce to a 
promptly to resolve the issue. previously.proposed language calling for minimum the possible inconvenience · 

(5) Inspection catego1ies. One. such,reporting when, among·other . . . and disturbance'; to the activities of th~ 
commenter took exception to the . . things, a modification would decrease · licensee concerned.· 
Commission's earlier statement that the thereffectiveness of the material ~ noted above, I 75.42 has been 

acco~ting and control procedures: This modµied to reflect the types of 
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inspections authorized by the 
Agreement and to define more clearly 
inspectors' rights of access. In addition 
to giving licensees advance notification 
of inspections, in accordance with 
I 75.4Z(h), the Commission expects to 
periodically furnish licensees with other 
i.Iiformation regarding the IAEA 
inspection program. 

(11) Scope and implementation of 
procedures. A commenter objected to 
the language in I 75.Zl that would 
obligate a licensee to overhaul its 
procedures in advance of the negotiation 
of a Facility Attachment. Article 40{c), 
which allows the IAEA to apply 
safeguards on ~ interim basis, had been 
cited as the grounds for thi~ provision. 
Upon further consideration, the 
conclusion reached is that Article 40{c) 
can be applied while the licensee 
continues to use its established material 
accounting and control procedures. It 
will be sufficient for the licensee to use 
those procedures so long as they allow 
inventory changes to be documented. 
(Code 10 of the Subsidiary 
Arrangements). As the schedule for 
implementation will be specified in . 
license conditions, the reference (in 
former I 75.Zl(e)) to a 10-day period hBI 
been deleted. The qualifying language in 
§ 71;.zt(b) also reflects the .fact that the 
pro\'.isions of the Agreement may, for 
some installations, be achlevable 
without procedures falling in each 
enumerated category. 

Note the deletion of the reference to 
batch accounting, contained in former 
I 75.Zl(b). That provision was 
determined to be redundant. 
. The change in I 75.Zl(b}[6}. 
substituting "a system of accounting and 
operating ~cords" for "maintenance of' 
such records, adopts the parallel 
language of Article 32. . 

(ll) Records and reports of isotopic 
composition. A commenter pointed out 
that the provision for including "isotopic 
composition" in the batch data defined 
in I 75.2Z(b) could be construed to call 
for a complete spectrum of n;iajor and 
minor isotopes present. This would go 
beyond the definition of "batch data" in 
Article 90D of the Agreement. which 
requires inclusion'of isotopic 
composition "when appropriate." The 
extent to which the information is 
appropriate will depend upon the 
character of the activities involved. For 
a particular licensee it will be specified 
in the Facility AttachmeQt. i 75.2Z(b) 
has accordingly been changed to relate 
the isotopic-composition recordkeeping 
requirement to license conditions (which 
will reflect the terms of the Facility 
Attachment). 

The comment also prompted a change 
in I 75.45, which now calls for advance 
notifications of transfers to include 

isotopic composition data, other than 
fissile isotope weights, only to the extent 
specified by license conditions. Thie is 
more faithful to the provisions of the 
Subsidiary Arrangements. 

(13) Inventory change reports. Section 
75.34 has been amended to indicate that 
"concise notes," when appropriate, will 
be submitted on a separate form (DOE/ 
NRC Form-740M, Concise Note) and to 
limit the requirement with respect to 
reports of the anticipated operational 
program so that it includes only matters 
that are specified in license conditions. 
The schedule for submission of the 
forms (former I 75.34(c)) has been 
deleted because it will be dealt with 
explicitly in the instructions; similar 
changes have been made in § 70.54 
(nuclear material transfer reports in the 
domeet_ic safeguards program) to assure 
consistency with Part 75. See also the 
conforming change in the aource 
material regulations (I 40.64). 

(14) Material status reports. Revised 
material accounting procedures will 
require the use of two separate forms, a 
Material Balance Report (DOE/NRC 
Form-742) and a Physical Inventory 
Llsting (DOE/NRC Form-74ZC). These 
are collectively referred to in § 75.35 as 
material status reports. Conforming 
changes also are made in I 40.M 
(pertaining to source material) and 

I 70.53 (pertaining to apecial nuclear 
material), which oections also have been 
amended to eliminate conflict with the 
requirementll of Part 75 (particularly 
with respect·to scheduling). 

Section 75.35 also has been modified 
to make it clear that physical inventory 
reports are required only for inventories 
which are taken in response to the 
requirements of Part 75. The reports 
need not be prepared for other 
inventories, such 811 those taken_ 
routine)f for internal control purposes. 
Details with respect to entries on the 
forms have been deleted because they 
were incomplete and because the matter 
will be addressed specifically in the 
instructions for completing the forms. 
Further, the final rule allows for 
completion dates to be included in the 
license conditions; this may be 
necessary in oome cases to aBSure 
compli1mce with Article 6l{b) of the 
Agreement. 

(15) Special reports. The Commission 
has once again reviewed comments to 
the effect that the special reports 
provision (I 75.36) is unnecessarily 
burdensome, particularly with respect to 
losses of containment that occur 
"unexpectedly." Since the subject is one 
that will be treated in detail in the 
Facility Attachments, the Commission 
has determined that the requirements 
for particular installations should be 
tl'eated in license conditions. Such 

conditions, tailored to the circumstances 
of individual licensees, will be phrased 
in a manner that will eliminate much of 
the concern that has been expressed 
Language also has been inserted in 
I 75.31, which eliminates a perceived 
inconsistency in the regulations 
regarding the coverage of the special 
reports requirement 

(16) Termination of installation 
designation. The provision dealing with 
designation ofinstallations (I 75.41) bas 
been expanded, in response to a 
suggestion, to indicate that the 
Commission will give a licensee prompt 
notice when its installation is no longer 
oubject to the application of IAEA 
oafeguards. . 

(17) Expenses. A commenter asked for 
the regulations to state the mechanism 
by which the IAEA is to "bear the cost" 
of certain expenses. The language 
concerned, in former§ 75.47(a), was . 
based upon Article 14 of the Agreement. 
The CommiBSion understands ihat the 
reference to bearing the costs in 
question contemplates a reimbursement 
procedure. The proposed rule bu 
accordingly been modified to substitute 
"reimburse a licensee for the cost" in · 
place of "bear the cost." See new 
I 75.46. Should costs not be reimbursed 
with reasonable promptnen, the 
Commission would, when deemed 
appropriate, seek to initiate action .. 
pursuant to I 75.46( d) and the dispute . 
resolution articles of the Agreement. 

(18) Agency seals. The section dealms 
with the breaking of IAEA seals (former 
§ 75.46) has been deleted because there 
is no direct counterpart in the 
Agreement. Thie change ii also 
respflnsive to concerns expressed by 
some licensees that the regulatioD11 
could unduly interfere with operational· 
requirements. The Facility Attachment 
will address matters relating to the 
integrity of IAEA seals and will take 
operational requirements into account. 

(19) Miscellaneous minor changes. A 
number of editorial changes, though not 
substantive, merit brief comment. The 
term "IAEA" is used in place of 
"Agency" to avoid possible confusion 
_that an agency of the United States 
government is being referred to. The 
explanation of "source data" in I 75.ZZ 
corresponds more closely to Article 90R 
of the Agreement. The former term 
"initial report" in I 75.32 is replaced by 
the more descriptive ''initial inventory 
report." The additional statutory 
citations to sections 103 and 104 of the 
Atomic Energy Act provide a more 
explicit basis for including holders of 
construction permits within the scope of 
Part 75. Section 75.6(a), which specifies 
the NRC offices to whonf'epecific 
communications are to be directed, has 
been changed so as to improve the 



PART·75 e STATEMENTS OF CONSIDERATION 

efficiency of administering the 
regulations. 

Discwision of Other Comments 

In addition to the.matters referred to 
above, the Commission has considered 
carefully all the iSBues identified in the 
comments received. Some of these, 
although not resultms in chanses to the 
proposed rule, merit additional 
discussion, as follows:· 

Comment: Llcensees should not be 
required to maintain two document. 
pertaining to materie1l accounlin8 and 
control, one for dom1!stic purposes and 
one for IAEA purposes. 

Response: As reflected in the final 
rule, NRC recognizes the desirability of 
reconcilin8 the requirements of 10 CFR 
Parts 70 and 75 insof1ll' as practicable. 
To the extent that duplication can be 
eliminated, we shall 1:ontinue to make 
every effort to do 110. Suggestions &om 
licensees, drawn fro111 their·actual 
experience, will be· welcome at any 
time. 

Comment: Sohedufotf for 
implementation of thti Asreemt:at do not 
allow sufficient time ffor licensees to 
make necessary prep1ll'Btions. 

Response: The regulations, especially 
111 revised, provide 1111 much time u la 
permitted wider the applicable 
provisions of the Agreement and 
Subsidiary Arrangements. Llcensees are 
encouraged to make ,11dvance 
preparations so that iinstallation 
information can be submitted promptly 
when requested by tbe Commission and 
so that applica\Jle pmcedures, includin8 
initial inventory repo.rtfJl8, can be 
implemented in a timely fashion. 

Comment: Experimental and research 
facilities should not be desi8nated for 
the application of IAltA safeguardJ. 

Response: Such facilities are within 
the scope of the Asre1~ment. So loOB u 
selections are made iJ1 conformity with 
the Asreement and Subsidiary 
Arr&DBements, the Commission would 
have no occasion to urge any particular 
course of action upon the IAEA. In any 
event, the question cannot be dealt with 
in the context of the present rulemakln8 
action. 

Comment· NRC should provide, in the 
rule, more specific guidance regardin8 
the information that m1ust be submitted 
a11 installation informution and as 
routine reports. 

Response: Detailed 1!rllldance has been 
prepared by the NRC ntaff and is now 
available. This guidance includes 
various new or revised forms, together 
with instructions for their preparation. 
These are beiOB submitted to the 
General Accounlin8 Office for clearance 
pursuant to 44 U.S.C. 3512. GAO will 
publish ·notice .of submission, et which 
time affected persons will have the 

opportunity to commenl Written data; 
views, or arguments regarding the fol"JDf 
and instructions may also be submitted 
directly to the Commission. Submissiona 
made within Z1 days after GA0'11 
publication, in the Federal Register, of a 
notice of receipt of NRC's report 
proposals will be considered by the 
Commission before the forms are placed 
into use. 

Comment: The regulations should 
indicate that the licensee need not 
include information beyond whet ill 
necessary for the Agency to make 
knowledgeable determinatioljl. 

Response: The proposed language 
fails to express affirmatively, as it 
should, just what a licensee must do. 
The formulation In§ 75.tt(d)-thet the 
information shall be sufficiently detailed 
to enable knowledgeable determinationa 
to be made in the development of 
Facility Attachments-is preferable. 

Com'11ent: 'l'he requirement that 
licensees submit a description of 
proposed procedures (as opposed to 
exislin8 systems) is nebulous, may be 
applied unduly broadly, and la 
unnecessary in view of aftP.r-the-fact 
'reporu of chaDBes in the safeguards 
ayatem. 

Response: The language in question 
(I 7lii._11(b)(4)) implements Article 43(d) 
of the Agreement end accordingly has 
not been changed. However, es the 
forms supplied under I 75.tt(d) will 
make clear, the licensee will not be 
called upon to propose any new 
procedures for purposes of compliance 
with the provisions of Pert 75. The 
"proposed procedures" which must be 
described are those which the licensee 
intends to institute, for other reasons, 
but which are not yet in effecL (Our 
prior comments on this subject are 
withdrawn, to the extent they are 
inconsistent with this statement.) The 
details of the procedures, es opposed to 
a description thereof, would be required 
only when necessary for knowledgeable 
determinations to be made in the 
development of Facility Attachments. 

Comment: The regulations should 
provide for definiOB in the Facility 
Attachment the categories of · 
information that will be treated es beiOB 
particularly sensitive. 

Response: The commenter's concern 
relates to the avoide11ce of inadvertent 
loss of the protection contemplated by -
I 75.12(b)(1). The suggested amendment· 
would be inappropriate, however, 
because the determination of particular 
sensitivity is to be made by the 
Commission; it is not a subject to be 
cove.red in the Facility Attachmenl 

· Indeed. the information in question most' 
likely would be supplied to the lAEA 
before the Facility Attachment even has 
been prepared. To minimize the risk that 

available protection. is lost through .. , . · 
inadvertence, the forms supplied by the 
CommiBBion (I 75.tt(d)), or the. . . · 
accompanYiOB letter of transmittal, will 
call attention to the provision,& of . 
I 75.12. This may be done by reference 
to that section, by reel~ it. or by 
includiOB appropriate questions 
reflectiOB its terms. . . . . 

Comment: Llcensees .should not be 
required to provide access to U\EA . 
inspecton, under I 75.42. except "during 
normal worlcing hours." · · . ·· 

. Response; To limit inspections to · .. · 
"normal working hours" could seriously'·. 
interfere with the IAEA's ability.to cercy: 
out its responsibilities. "During normal · , 
working hours" seems appropriate for · 
visits under I 75.13 to verify installatio.n · 
information. However, the IAEA'a . 
safeguards regime cannot be effective if 
inspections outside of normal working. · 
hours are subject to restraints. In view · 
of the relevant provisions Qf the · · 
Agreement (e.g., Article 9 (c)(i)), the 
scheduliDB ofinspections, in practice, 
probably will not result in seri.oue 
inconvenience to the licensee. 

Comment: The rule should state that 
IAEA equipment will not be agreed IO ·. 

by th~ United States if it impi~es ~poi;i.
certain specified interests of the licensee 
(such as safety, protection.of proprietary 
information, and product quality). . 

Response: The recommended criteria 
are not included in the rule because they 
will not be utilized in precisely the terms 
proposed. They are relevant. however, 
in determining whether or not;. for .. 
example, the safeguards "avoid undue 
interference ... in the operation of the., 
facilities," the information to be ·· 
provided is the "mininlum" required by . 
the IAEA. The standards that will be. 
applied are those contained in the · 
Asreement itself, es made·clear by the 
reference thereto·in I 75.42(e)(2)." . 

c/,mment: Advance notification 
should not be required, under I 75.43, · 
with respect to routine shipments, such · 
as those recycliOB uranium hexafluoride 
heels. · · 

Response: The issu·e will be . · 
considered in the development of . 
Facility Attachments. Relief may be .. 
provided, where appropriate, by . 
granting an exemption under § 75.3(a). 

Supplemental Rules 

The Commission has determined that .: 
the rules set forth in this notice will · · 
permit timely implementation o( the ' .• 
Asreemeilt. However, certain ildcijti~niµ 
details of the proces!J will need tu pe · · : 
treated by. the time the Agreement · · 
enters into force, or shortly thereafter.·. 
For example, IAEA representative11. niust 
be assured of access to some items of 
classified information; to meet this need,, 
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appropriate rule changes, such as 
amendments to 10 CFR Parts 25 and 95, 
may be considered Similarly, import 
and export regulations will be reviewed. 
with a view to adopting-measures which 
will enable IAEA inspectors to 
discharge their functions without 
impediment. Any necessary rule 
changes will be made in accordance 
with established rulemaking procedures. 

Notice 

Pursuant to the Atomic Energy Act of 
1954, as amended. the Energy 
Reorganization Act of 1974, as amended. 
and sections 552 and 553 of title 5 of the 
United States Code, the following new 
Part 75 and the following amendments 
to Parts 40, 50, 70, 150, and 170 of Title 
10, Chapter I. Code of Federal 
Regulations, are published as a 
document subject to codification. 

45 FR 73012 

Published 11 /4/80 

Effectiv11 Date: Upon the US/IAEA Safeguards 

Agreement's entry into force and 

pub I ication of notice thereof 

in the Federal Register 
Effective 12/24/80 * 
10 CFR Parts 70 and 75 

Safeguards on Nuclear Material; 
linplementatlon of US/IAEA 
Agreement 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is amending 
its regulations to make it clear that 
licensees required to submit inventory 
change reports pursuant to the US/IAEA 
Agreement are not additionally required 
to submit nuclear material transfer 
reports under NRC domesti~ safeguards 
regulations. 
EFFECTIVE DATE: Upon the US/IAEA 
Safeguards Agreement's entry into force 
and publication of notice thereof in the 
Federal Register. 
FOR FURTHER INFORMATION CONTACT: 
Mr. L. C. Solem, Office of Standards 
Development, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555 
( 301-443-5903 ). 
SUPPLEMENTARY INFORMATION: On July 
31, 1980 the Nuclear Regulatory 
Commission published in the Federal 
Register (45 FR 50705) a new Part 75 to 
Title 10 of the Code of Federal · 
Regulations and amendments to 10 CFR 
Parts 40, 50, 70, 150 and 170 to 
implement the Agreement Between the 
United States of America and the 
International At "'lie Energy Agency for 

*Amended 45 FR 84967 

the Application of Safeguards in the 
United States of America. 

The Commission is amending 10 CFR 
Parts 70 and 75 to specify that licensees 
subject to 10 CFR 75.34, "Inventory 
change reports," are not required to 
provide the same information under 10 
CFR 70.54, "Nuclear material transfer 
reports." The amendments are for 
purposes of clarification, as it was not 
intended that duplicate reports should 
be submitted. 

Inasmuch as the amendments set forth 
below are of a minor and 
nonsubstantive nature, good cause 
exists for omitting notice of proposed 
rulemaking and public procedure 
thereon as unnecessary. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of title 5 of the 
United States Code, the following 
amendments to Parts 70 and 75 of Title 
10, Chapter I, Code of Federal 
Regulations, are published as a 
document subject to codification. 

46 FR 58281 
Published 12/1/81 
Effective 12/1 /81 

Licensing Requirements for the 
Storage of Spent Fuel in on 
Independent Spent Fuel Storage 
Installation; Minor Clarifying and 
Conforming Amendments 

See Part 72 Statements of Consideration 

>49 FR 19623 
Publi,hed 5/9/84 

Effective 5/9/84 

Information Collection Requirements; 
Display of 0MB Cpntrol Numbers 

See Part O Statements of Con,ideration 
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STANDARD SPECIFICATIONS FOR THE GRANTING OF 
PATENT LICENSES 

STATEMENTS OF CONSIDERATION 

38 FR 7318 
Published 3/20/73 
Effective 3/20/73 

AEC·Owned Inventions 

This revision of 10 CFR Part 81 of the 
Atomic Energy Commission regulations 
sets forth the standa.rd specifications for 
the issuance of licenses on inventions 
owned by the AEC, and is issued pur
suant to sections 156 and 161g. of the 
Atomic Energy Act of 1954, as amended 
and the Presidential Patent Policy state~ 
ment of August 23, 1971. It is promul
gated to implement the General Services 
Administration regu:lations, 41 CFR Part 
101~. Published February 5, 1973, which 
provide for the licensing of Government
owned inventions for the purpose of en
hancing their utill.zation. 

38 FR 8240 
Published 3/30/73 
Effective 3/30/73 

Licensing of AEC-Owned Inventions 

This revision of the Atomic Energy 
Cammission Regula.tions Part 81 sets 
forth the standard f;pecifications for the 
issuance of licenses on foreign patents 
and patent applications owned by the 
AEC, and is issued pursuant to sections 
156 and 161g, of thu Atomic Energy Act 
of 1954, as amended. It is promulgated 
for the purpose of enhancing the utiliza
tion by industry of AEC-owned foreign 
patents in the public interest. 

40 FR 8774 
Published 3/3/75 
Effective 3/3/75 

Energy Reorganization Act; Revisions to Chap
ter 1 to Reflect Organizational and Procedur
al Changes 

See Part 2 Statements o,f Consideration. 

47 FR 13774 
Published 4/1/82 
Effective 4/1/82 

Reporting, Recordkeeping, and 
Appl/cation Requirements 

See part 60 Statements of Consideration 
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SECURITY FACILITY APPROVAL AND SAFEGUARDING 

OF NATIONAL SECURITY INFORMATION AND 
RESTRI.CTED DATA 

STATEMENTS OF CONSIDERATION 

45 FR 14476 
Published 3/5/80 
Effective 5/19/80 
( Effective Date ExtendEtd To 10/1/80) 

Access to and Protection of National Security 
Information and Restriaed Data 

See Part 25 Statements of Consideration. 

45 FR 37410 
Published 6/3/80 
Effective 6/3/80 

Deletion of Reference to Panama 
Canal Zone; Minor Amendments 

See Part 140 Statements c,f Consideration 

46 FR 13203 
Published 2/20/81 
Effective 3/23/81 

10 CFR. Part 95 

Access by Repreaentat~es of the 
International Atomic E:n•rgy Agency 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: These amendments permit 
~uclear Regulatory CoIJrunission (NRC) 
licensees to grant lntemational Atomic 
Energy Agency (IAEA) 1~epresentatives 

access to NRC classified information as 
required by their visits to NRC-licensed 
facilities under the U.S./IAEA 
Safeguards Agreement. The 
amendments also specify recordkeeping 
requirements related ·to this access. 
!EFFECTIVE DATE: March 23, 

0

1981. 
FOR FURTHER INFORMATION CONTACT: 
Duane G. Kidd, Chief, Security Policy 
Branch, Division of Security. Office of 
Administration, U.S. Nuclear Regulatory 
Commission. Washington, DC 20555, 
telephone (301) 427-4415. 
SUPPLEMENTARY INFORMATION: On July 
31, 1980, the Nuclear Regulatory 
Commission published. as nnal rules, 10 
CFR Part 75, "Safeguards on Nuclear 
Material-Implementation ofU.S./IAEA 
Agreement," and other conforming 
amendments which provide the 
framework wider which IAEA 
representatives will make visits and 
carry out certain inspections in NRC
licensed facilities (45 FR 50705). The 
Commission noted in the Statement of 
Considerations accompanying the rule 
that additional details of the 
implementation process would need to 
be treated by the time the Agreement 
enters into force. One of the details 
referred to in that notice was assurance 
that IAEA representatives could have 
access to some items of classified 
information, where required, in carrying 
out visits and inspections under the 
Safeguards Agreement. 

On March 5, 1980, 10 CFR Part 95, 
,"Security Facility Approval and 
Safeguarding of National Security 
Information and Restricted Data," was 
published as a final rule in the Federal 
Register (45 FR 14476). This part, which 
sets forth the information and physical 
security requirements that affected 
licensees must follow to protect NRC 
classified information, became effective 
October 1, 1980. Part 95 as currently 
written limits acce81 to cla111ifted 

information to individuals possessing an 
NRC personnel security clearance. 

This necessary amendment to Part 95 
brings NRC procedures and regulations 
governing control and access to 
classified information into conformance 
with the U.S./IAEA Safeguards 
Agreement. Under these amendments, 
licensees are authorized to rele&11e (i.e., 
transfer possession of) copies of 
classified documents directly to IAEA 
representatives officially designated by 
IAEA to make these requests. However, 
in order that the U.S. may maintain an 
accurate account of what classified 
information has been disclosed to IAEA 
representatives. affected licensees will 
be required to keep certain records 
concerning IAEA visitations. 

The Commission has determined that 
there are on?y three licensees presently 
affected by these amendments. namely, 
Rockwell International. General Atomic, 
and Public Service Co. of Colorado. 
Each of these licensees has been 
afforded an opportunity to comment 
regarding this action, and some 
clarifying changes have been made in 
response to their concerns. Other 
significant comments are discussed · 
below. A record of the communications 
with these licensees has been placed in 
the Commission's Public Document 
Room at 1717 ff.Street, NW., 
Washington, D.C .• where it is available 
for inspection and copying. 

One commenter noted that the 
disclosure provisions of the NRC 
regulatiom may be inconsistent with 
requirements imposed by the 
Department of F.nergy (DOE) with 
respect to work performed under DOE 
contract at the licensee's site. NRC has 
brought this matter to the attention of 
DOE. It is anticipated that DOE will take 
appropriate action to modify its contract 
requirements 110 as to eliminate the 
potential co_nflict with NRC regulations. 

Another commenter suggested that 
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since the classified information to which 
IAEA inspections would require access 
was entirely, or at least primarily, 
"safeguards information" as defined in 
section 147 of the Atomic Energy Act of 
1954 (as amended by Pub. L 96-295, the 
NRC Authorization Act for Fiscal Year 
1980), the access and disclosure 
provisions should be drafted in 
accordance with that provisio_n. 
Proposed regulations Ufider section 147 
were issued for public comment in the 
Federal Register on December 29, 1980 
(45 FR 85459). Llceneees, therefore, 
currently have the opportunity to 
consider these regulations and comment 
upon their relationship to Part~5. The 
immediate need is to provide a means 
for lAEA i.q,spectors to have access, 
where required by the Agreement. to 

infoi:mation which is currently cl asslfil·d 
as National Security Information, and 
this can only be accomplished by 
amending Part 95 along the lines of the 
present action. 

A commenter suggested that the 
classificirtion of information subject to 
disclosure be defined more specifically. 
The rule now specifically bars 
disclosure of Restricted Data. By 
authorizing access or release of National 
Security Information generally, it allows 
both Confidential and Secret NSI to be 
disclosed, where "relevant" to the 
conduct of a visit or inspection; we do 
not consider a specific reference to 
Confidential and Secret classifications 
to be needed. 

Under the circumstances described in 
the rule, licensees are authorized to 
permit an IAEA inspector to have access 
to NSI. An inspector may make notes 
which reflect .the contents of NSI to 
which he has had access. The inspector 
may carry these notes, along with copies 
of documents which have been released 
pursuant to specific disclosure 
authorization. away from e licensed 
facility as set forth in 95.36; measures 
relating to the protection of any NSJ 
contained in these materials are 
provided for in the arrangements,. 
between the Government and the IAEA 
and are not the responsibility of the 

· licensee. It should be noted, however. 
that no reproduction of NSI by the 
licensee is permitted except as provided 

· under other portions of existing 
regula tiona. . 

One commenter suggested that the 
duration of the record keeping-period be 
reduced from five years to two years. 
which would conform to other 

. provisions of Part 95. Two years is 
considered inadequate, however, in 
view of the unique aspects arising out of 
the release o{ classified information to 
representatives of international 
organizations. Compromise of the -

information, should it occur, is less 
likely to come to the attention of. United 
States officials within a two-year period. 
Moreover, the investigation of 
disclosures migbt be complicated by the 
need to make inquiries through 
diplomatic channels and by the inability 
to rely upon subpoenas and similar 
measures that are effectual only within 
the jurisdiction of the United States. In 
view of the national security interests 
involved, the small number of aflected 
licensees, the low number of predicted 
visits, and the relatively small number 
of documents likely to be disclosed, the 
five-year requirement is not regarded es 
being unduly burdensome. However, in 
an effort to keep the burden as small as 
possible, the rwe differs from that 
d1~cu~sed with affected licensees by 
pro\ iding that records pertaining to 
documents to which inspectors have 
been permitted access (but which have 
not been released) may identify such 
documents by category rather than 
individuallv. 

IIJ view of the fact that each licensee 
subject to this rule upon entry into force 
of the Agreement baa been afforded an 
opportunity to comment thereon, and 
since delay in promulgating this rule 
could result in actions inconsistent with 
the Agreement, and because there is 
inrnlved a foreign affairs function of the 
United States, the NRC finds that notice 
of proposed rulemaking and public 
procedure thereon are unnecessary and 
contrary to the public interest. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended. 
and Sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Part 95 of Title 10, 
Chapter l, Code of Federal Regulations 
are published as a document oubject to 
codifies lion. 

46 FR 58281 
Published 12/1/81 
Effective 12/1 /81 

Licensing Requirements for the 
Storage of Spent Fuel In an 
Independent Spent Fuel Storage 
Installation; Minor·C/arlfying and 
Conforming Amendments 

See Part 72 Statemonts of Consideration 

47 FR 9194 

Published 3/4/82 

Effective 4/5/82 

Requirements for Access to and 

Protection of National Security 

Information and Restricted Data; 

Minor Amendments 

See Part 25 Statements of Consideration 

47 FR 38675 
Published 9/2/82 
Effective 10/2/82 

Revision and Clarlficat/on of Criteria 
and Procedures for Determining 
E//glb/1/ty for Access to Restricted 
Data or National Security information 
or an Employment Clearance and 
Conforming Amendments 

See Part 10 Statements of Consideration 

48 FR 24318 
Published 6/1 /83 
Effective 6/27 /83 

Access to and Protection of National Security 
Information and Restricted Data 

See Part 25 Statements of Consideration 

~48 FR 48644 

Published 10/20/83 

10 CFR Psrt 95 

Access to and Protection of NatJonal 
Security Information and Re~cted 
Data; Correction 

AOIENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule; correction. 

SUMMARY: This document corrects a 
final rule appearing in the Federal 
Register on June 1, 1003 (48 FR 24310) 
concerning access to and protection of 
National Security Information and 
Restricted Data. that, among other 
amendments, updated Appendix A to 
Part 95 in order to comply with 
Executive Order 12356. Th.is correction 
is necessary to restore information that 
was inadvertently omitted as a result of 
the amendments to the Classification 
Guidance table appearing in Appendix 
A. 
FOR FURTHER INFORMATION CONTACT: 
Richard A. Dopp, Policy end 
Operational Support Branch, Division of 
Security , Office of Administration, U.S. 
Nuclear Regulatory Commission, 
Washington. DC 2055S. Telephone: (301) 
427-4415. 
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SUPPLEMENTARY INFORl"'ATION: On June 
1, 1983, the Nuclear Renulatory 
Commission ,published a final rule 
amending its regulatio~o pertaining to 
the access to and protection of National 
Security Information and Restricted 
Data (48 FR 24318). In this document, the 
Classification Guidanci, portion of 
Appendix A to Part 95 was amended to 
require a determination by the 
originating agency before information 
may be declassified in place of the 
previously required review at the end of 
seven OI' 20 years. 

However, the amende,tory instruction 
necessary to accomplish this change 
was not complete. As a re11ult, the 
Jcronyms necessary to complete the 
classification level and description of 
maierial in the Cla11sific1tion Guidance 
iable were inadvertantlir omitted. This 
~orrection restores the omitted 
.nformation. In order to :avoid 
unnecessary confusion, 1the correi.tion is 
accomplished by reprinting the entire 
Classification Guidance table. 

In Appendix A to Part 95, the 
Classification Guidance table 
immediately following paragraph G is 
revised to reed lls follows (This 
correction supersedes amendatory 
instructions 22 and 23 in the June 1, 1983 
final rule.): 

48 FR 51903 

Published 11 /15/83 

10 CFR Part 95 

Access to and Protectl,on of National 
Security Information and Restricted 
Data; Correction 

In FR Doc. 83-28197 b1~ginning on page 
48644 in the issue of Thursday, October 
ZO, 1983, make the following_corrections: 

t. On page 48647, "Classification 
Guidance" table, entry ".Z94" in the first 
column, "U." should app,ear adjacent to 
the fi.rst line. 

2. On page 48648, "Cla11sification 
Guidance" table, entry "a41", in the 
second column, "U." should appear 
adjacent to the first line. 

49 FR 19623 
Published 5/9/84 
Effective 5/9/84 

Information Collect/on Req.,,rements,· 
Display of 0MB Control Numbers 

See Part O Statements of Consi.deration 

50 FR 36983 
Published 9/11/85 
Effective 10/11 /85 

Access to and Protection of National 
Security Information and Restricted 
Data 

See Part 25 Statements of Consideration 

>- ~1 FR 47204 
·Published 12/31/86 
Effective 12/31/86 

Access Authorization for Licensee 
Personnel 

See Part 25 Statements of Consideration 
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27 FR 3509 
Published 4/12/62 
Effective 5/12/62 

Pursuant to the Administrative Pro
cedures Act and the- Atomic Energy Act 

. of 1954, as amended, the following guide 
is published as a document subject to 
codification, to be effective 30 days after 
publication in the FltDERAL REGISTER. 

Statement o/ con:riderations. On Feb
ruary 11, 1961, the Atomic Energy Com
mission published in the FEDERAL REGIS
TER a notice of proposed rule making that 
set forth general <:riteria in the form 
of guides and factors to be considered in 
the evaluation of proposed sites for 
power and testing reactors. The Com
mission has receiv,id many comments 
from individuals and organizations, 
including several frc,m foreign countries, 
reflecting the widespread sensitivity 
and importance of . the subject of site 
selection for react;ors. Formal com
munications have been received on the 
published guides, IJ1,cluding a proposed 
comprehensive revi:;ion of the guideE 
Ir.to an alternate form. 

In these communications, there was 
almost unanimous s111pport of the Com
mission's proposal t.., issue guidance in 
some form on site selections, and ac
ceptance of the basic: factors included in 
the proposed guides, particularly In the 
proposal to issue exposure dose val9es 
which could be used for reference In the 
evaluation of reactor sites with respect 
to potential reactor s.ccldents of exceed
ingly low probabiJ~ty of occurrence. 

On the other hand, many features of 
the proposed guides were singled out for 
criticism by a large proportion of the 
correspondents. ThJ.s was particularly 
the case for the appE,ndix section of the 
proposed guides, in 11hlch was included 
an example calculation of environmental 
distance c~teristlcs for a hypothet
ical reactor. In this appendix, specific 
numerical values weI"e employed 1n the 
calculations. The choice of these 
numerical values, 1n some cues involv
ing aimpltfYfng usw111ptions of highly 
complex phenomena, represent types of 
comidentlons preser1t1y appuea 1n mte 
calculations and resullt ln enVin>nmental 
distance parameters ln general accord 
with present siting p:raotlce. Neverthe
less, these particular numerical values 
and the use of a single example calcula
tion were widely objected to, basically 
on the grounds that they presented an 
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aspect ot Inflexibility to the guides 
which otherwise appeared to possess 
considerable flexib!l1ty and tended to 
emphasize unduly the concept of en
vironmental isolation for reactors with 
mtnimum posslbll1ty being extended for 
eventual substitution thereof of enai
ueered safeguard. 

In consequence of these many com
ments, criticisms and recommendations, 
the proposed guides have been rewritten. 
with incorporation of a number of sug
gestions for clarification and slmpl!flca
ti.on, and elimination of the numerical 
values and example calculation formerly 
constituting the appehdix to the guides. 
In lieu of the appendix, some guidance 
has been Incorporated in the text itself 
to Indicate the considerations that led 
to establishing the exposure values set 
forth. However, in recognition of the 
advantage of example calculations in 
providing preliminary guidance to ap
plication of the principles set forth, the 
AEC wlll.J)ublJsh separately In the form 
of a technical information document a 
discussion of these calculations. 

These guides and the technical infor
mation document are Intended to reflect 
past practice and current policy of the 
Commission of keeping stationary power 
and test reactors away from densely 
populated centers. It should be equally 
understood, however, that applicants are 
free and indeed encouraged to demon
strate to the Commission the applica
blllty and significance of considerations 
other than those set forth In the guides. 

One basic objective of the criteria Is to 
assure that the cumulative exposure dose 
to large numbers of people as a conse
quence of any nuclear accident should be 
low in comparison with what might be 
coru;ldered reasonable for total popula
tion dose. Further, since accidents of 
greater potential hazard tha.n those 
commonly postulated as representing a.n 
upper l~t are conceivable, although 
highly improbable, it was considered 
desirable to provide for protection 
against excessive exposure doses to peo
ple ln large centers, where effective pro
tective measures might not be feasible. 
Neither ·of these objectives were readily 
achievable by a single criterion. Hence, 
the population center distance was 
added as a site requirement when it was 
found for several projects evaluated that 
the specification of such a distance re
quirement would approximately fulfill 
the desired objectives and reflect a more 

accurate guide to current siting prac
tices. In an effort to develop more 
apeclflc guidance on the total man-dose 
concept, the Comm!Sslon intends t.chgiv• 
further study to the subjec:t. Mear,. 
while, In some cases where very la.TR 
cities are Involved, the population cenw, 
distance may have b be irreater tnr,·., 
those suneated by these ruides. 

A number of comment.a reollvec 
PQinted out Uiat AEC altlng factors 
included considerations of population 
diatrlbutions and land use surround111$( 
proposed sites but did not indicate how 
future populat1Dn growth might affect 
sltea lnJtially approved. To the extent 
J)Oellible, AEC review of the land use 
surrounding a proposed site includes 
considerations of Potential residential 
irrowth. The euldes tend ·toward requir
ing sufficient Isolation to preclude any 
lmmed_late problem. In the meantime, 
operating experience that will be ac
quired from plants already licensed to 
operate should provide a more definitive 
basis for weighing the effectiveness of 
engineered safeguards versus plant Iso
lation as a public safeguard. 

These criteria are based upon a 
weighing of factors characteristic of 
conditions in the United States and may 
not represent the most appropriate pro
cedure nor optimum emphasis on the 
!arious interdependent factors Involved 
m selection of sites for reactors in other 
countries where national needs, re
sources, policies and other factors may 
be great.Iv different. 

31 FR 4668 
Published 3/19/66 
Effective 3/19/66 

Miscellaneous Amendments 

See Part 20 Statements of Consideration. 
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38 FR 31279 
Published 11 /13/73 
Effective 12/13/73 

Seismic and Geologic Siting Criteria 
on· November 25, 1971, the Atomic 

Energy Commission published 1n the 
FEDERAL REGISTER (36 FR 22601) for pub
lic comment proposed amendments to 
10 CFR Part 100, "Reactor Site Criteria," 
which would add an Appendix A, "Seis
mic and Geologic Siting Criteria for 
Nuclear Power Plants". The purpose of 
the criteria Is to set forth the principal 
seismic and geologic considerations 
which guide-the Commission In Its eval
uation of the suitability of proposed sites 
for nuclear power plants and the suit
ability of the plant design bases estab
lished In consideration of the seismic 
and geologic characteristics of the pro
posed sites In order to provide reason
able assurance that the nuclear power 
plant can be constructed and operated 
at a proposed site without undue risk to 
the health 11.Ild safety of the public. 

All Interested persons were Invited to 
submit comments or suggestions 1n con
nection with the proposed amendments 
within 60 days after publication of the 
notice of proposed rule making 1n the 
FEDERAL REGISTER. After consideration of 
the comments received In response to the 
notice of proposed rulemaklng the Com
mission has decided to adopt the amend
ments In the form set out below. The 
amendments as adopted reflect the sug
gestions in a number of the comments. 
Major dllferences In Appendix A from 
the amendments published for comment 
are: . 

1. The Safe Shutdown Earthquake 11:Jld 
the Operating Ba:sls Earthquake have 
been defined In terms of geology and 
seismology. 

The proposed rule defined the Safe 
Shutdown Earthquake and the Operat
ing Basis Earthquake In i«:rms of the 
effect of these earthquakes on structures. 
systems and components of the plant. 
This concept has been retained 1n these 
wnendments, so that. effects on plant 
structure as well as geologic and seismic 
considerations are required to adequately 
define each earthquake. 

2. Advances In the state of the art of 
geologic Investigations have been taken 
Into account by giving more credit to 
.three-dimensional lnvestlgation.s, lfllch as 
those obtained from o!fshore geologic 
11UrVeys, 1n determining the extent of 
the mne requhing detailed faulting 
Investigations .• 

3. The selection of an Operating Basis 
Earthquake has been made mandatory 
and bas been applied to those features of 
the plant that are safety related. 

The proposed rule required that the 
Operating Basis Earthquake ~ected be 
related to the operablllty of those struc-

tures, systems and components necessary 
for power generation. Many of the com
ments questioned the legality of Impos
ing safety requirements on portions of 
the plant which were not safety related. 
As a result of these comments, the defi
nition of the Operating Basis Earthquake 
was made more restrictive. 

Other significant changes which re
.late to specific sections of Appendix A 
are.as follows: 

1, Section I of Appendix A, entitled 
"Purpose," has been revised to reference 
.General Design Criterion 2 of Appendix 
A to 10 CFR Part 50 which requires that 
nuclear power plant structures, systems, 
and components Important to safety be 
designed to withstand the effects of nat
ural phenomena without loss of capabil
ity to perform their safety function. 

2. Section II of Appendix A, entitled 
"Scope," bas been revised to: 

a. Clarify the Commission's Intent that 
the Investigations described In Appendix 
A of 10 CFR Part 100 are considered to 
fall within the scope of 150.lO(c) Cl) of 
10 CFR Part 50. . . 

b. Define In more precise terms when 
additional investigations or more con
servative deteI'}Illnations or both are 
required. 

c. State that the criteria do not address 
Investigations of possible volcanism re
quired for sites located In areas of vol
canic activity and that lnvestigat.lons of 
the volcanic aspects of such sites w1ll 
be determined on a case-by-.case basis. 

3. A number of definitions included 1n 
.section m of Appendix A have been re
Vised to define more precisely the terms 
used In this appendix with respect toge
ology and seism1clty, and their relation
ship to safety related structures, systems 
and components of a .nuclear power 
plant. 

The specific changes made to the def
inltlans of section m are as follows: 

a. Paragraph <c> of section m has 
beeri revised so that the Safe Shutdown 
Earthquake is that earthquake which i 
based uPOn an evaluation of the maxi
mum earthquake potential considering 
the regional and local geology and seis
mology and the specific characteristics 
of local subsarface mate~. 

b. In paragraph <d> of section m the 
definition of the Operating Basis Earth~ 
quake has been revised by substituting 
for the definition of the earthquake 
whlch produces the vibratory iuound mo
tion for which those structures, systems 
and components necessary for power 
generation are designed to remain op
erable, the earthquake which produces 
vibrating ground motion for which those 
features .of the nuclear power plant nec
essary for continued operation without 
uni:lue risk to the health and safety of 
the public are designed to remain func
tional, and considering the reilonal and 
local ireolos:v and seismology and speclflc 
charscterlstlcs of local subsurface ma
terial, which ~uld reasonably be ex
pected t.o dect earthquake vll>rat.ory 
motion at the plant site d~ t.he op
erating life of the plant. 

c. The term "active" fault bas been 
-replaced by the term "capable" fault 
throughout the appendbc t.o ellrnluete 
the confusion which has existed between 

the Appen~ A definition of an "active"· 
fault and the other definitions of an ac
tive fault widely used by geologists. As 
used In the Appendix, a capable fault 
Is a fault whose geologic history Is taken 
into account In evaluating the fault's po
tential for causing vibratory ground 
motion and which ts capable of causing 
surface faulting. An addttlonal change 
has been made t.o paragraph m<g> 1n 
that the regional restriction concerning 
Instrumentally determined macro-seis
mlclty bas been deleted frot.1 paragraph 
<g> <2> of section m .. The deflnltlon now 
Includes only the characteristics of 
macro-selsmiclty Instrumentally deter
mined with records of sufficient precision 
to demonstrate a direct relationship. with 
thefault. . 

d. The definition of "zone requiring de
tailed faulting Investigation" In para
graph (j > of section m has been revised 
to state more clearly the scope and· types 
of Investigations In the zone needed to 
demonstrate that the n~d to design for 
surface faulting does not exist, or that 
the design basis f.or surface has been 
properly determined. 

,. Section IV, entitled "Required In
vestigations," bas been revised as fol• 
lows: 

L A statement bas been added 1n para- . , . 
llrBPh <a> of section IV that the 1nvest1- · 
gatlons for vibratory ground motion pro
duced by the Safe Shutdown Earthquake 
are considered to provide an adequate . 
baslll for selection of an Operating Basts 
Earthquake. , 

b. Paragraph <a> <2> of section IV baa 
been modified to require that lnvestlga-, 
ttons for vibratory Rl"Ound motion and 
surface fault.Ing Include consideration of 
the possible e!fects of man's activities on 
the tectonic structures underlying the 
llite-and the region surroundlnK the site. 

c. A new paragraob <b> <2> bas been 
added to section IV to clarify that an 
evaluation of tectonic structures under
bing the llite with regard to their po
tential for causln1t surface displacement 
at or near the site 1s requ!red and that 
1111ch e'V'Bluatlon shall include considera
tion of the e!feets of man's activities on. 
the tectonic structures underl:vtllK the 
llite and the region surrounding the site. 

d. A footnote has been added to para
ll'IIPhll Ca> <7> and Cb> <7> · of section IV 
to clearly state that 1n the absence of ab
aolute dating, evidence of recency of 
movement of a fault may be obtained by 
appbing relative dating techDlciues to 
rupture, o!fset warr,ed or othe~ 
structurally disturbed surface or liear 
surface materlaI or ReOmomblc features. 

e. A footnote bu been added to para
irrapb Ca> (7> and Cb> <7> of Section 1V 
to clarify that the applicant 1s to eval
uate whether a fault 1s a capable fault 
with respect to the deftn~ characterla~ 
ttca stated 1n oaragra"h mer by conduct
Ing a reasonable investigation usl11K ault
able geolc,Rfc and geoph:vslcal tecbnlquee. 

5. The foJlowtng cha11RN have been 
made to Section V, entitled "Sefam1c 1111d 
Geologic Deslffl Baaell:" 

a. Paragraph V<a>·hu been ezp1111ded 
to provide for determination Of the de
atgn baa1s for the exoected 't1brat.o17 
. ll'Ound motion u well 1111 the dealgn, 
ballls for maxtmum vlbratoey pound 
motion. 
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b. A 'requirement has been added to 
paragraph Ca) Cl) <Iv) of section V that, 
In the case where a. causative fault Is 
near the site, the effect of proximity of 
an earthquake on the spectral charac
teristics of the Safe· Shutdown Earth
quake shall be taken Into account. 
· c. Paragraph Ca) c:n of section V has 

been changed to require the applicant to 
specify the Operatins: Basis Earthquake. 
A requirement which reflects the seismic 
design bases for plantu recently evaluated 
for construction pem1lts that lhe maxi
mum vibratory· grou1:id acceleration of 
the Operating Basis E:arthquake shall be 
at least one-half the 1111aximum vibratory 
ground acceleration 1)f the Bafe Shut
down Earthquake has been added. 

d. Paragraph Cb) Cl> of section v has 
been revised to specl.fy that more de
tailed three dl.nrens:lonal information 
such as that obtaineil from precise in
vestigative technlque1; m!lY Justify the 
use of a narrower zone-requiring detailed 
faulting investlgatlom:. This change has 
been made to give greater recognition to 
advances In the state .of the art of ge
oloeic investigations. Examples of cer
tain_ types of faults 1rhtch may require 
an increase in the width of the zone also 
are elven. 

e. Paragraph Cd> (1) of section v has 
been modtfl.ed to include consideration of 
the loading effects of ,:lams or reservoirs 
in the determination o:r son stabWty. 

f~ Paragraph <d> <4J of section V re
qllfi'.es that those strt1ctures which are 
not· located in the inllliedtate vlctnity of 
the site, but which are safety related be 
designed to withstand the effects of ~the 
~e Shutdown Earth~1uake and the de
sign, basis · for surfa~t. faulting, deter
_$ed on a basis com1>arable to tliat of 
the nuclear power plant. 

8. The following siunlflcant changes 
were made to section VI, entitled "Ap
plication to Eneineering Design:" 

a. Paragraphs <a> Cl> and <a> (2) .of 
section VI have been 1revtsed to permit 
the use of a suitable quallflcation test to 
demonstrate that structures, systems and 
components can withs ~d the seismic 
and other concurrent l,i,ads. 

b. Paragraph V!<aHl> has been 
changed to ellmlnate the requirement 
that safety related str11ctures, systems, 
and components also be de.signed to with
stand the effects of vibratory motion of 
at least 11.fty percent 01r the sare Shut
down. Earthquake in c1>mbination with 
other. appropriate loads well within elas
tlo Umlts. This requireiinent Is now in
cluded as part of the determination ol. 
the Opemttne Basis Earthquake in para
iin,ph <a> <2> of section 'IT. 

c. J("a.rasraph <a> <2> of section VI has 
been· modlfled to reflect 1.he change made 
to tl;le Operating Basis l!larthquake def
inition and to define m1>re precisely the 

-ltress and deformation llmlta within 
which all structures, syZ:tems, and· com- · 
ponenta of the nuclear power plant necea-
1&17 for continued operalllon without.un
due risk to \he heal\h ,ii11d safety of the 
public shall be destaned to remain fUnc
tlonal. 

d. A footnote hall been added to the 
end of paragraph <a> <3> of section VI 
that l.he criteria do not address the need 
for Instrumentation thut · would auto
matlc:allj llhut down a . nuclear power 

plant when an earthquake occura which 
exceeds a predetermined intensity. 

e. A footnote has been added to I 50.36 
Cc> <2> of 10 CPR Part 50 to assure that 
ea.ch :Power reactor licensee ts aware of 
the llmttlng condition of operation which 
Is Imposed under these criteria. This 
llmttatl~n requires that If vlbratoey 
ground motion exceeding that of the Op
erating Basis Earthquake occurs, shut 
down of the nuclear power plant will be 
required. Prior to resuming operations 
the licensee will be required to demon~ 
strate to the Commission that no func
tional damage has ·occurred to those fea
tures necessary for continued operation 
without undue risk to the health and 
safety of the public. 

The criteria describe the seismic and 
geologic investigations required to ob
tain Information needed to determine the 
design basis for earthquake-produced 
vibratory ground motion and for seismic
ally induced floods and water waves. 
They also describe investigations re
quired to obtain Information to deter
mine whether and to what extent the 
nuclear power plant need be designed to 
withstand the effects of surface fa11lting. 

The design basis for the maximum 
vibratory ground motion ls determined 
as described in the criteria, through 
evaluation of the seismology and geology 
and the geologic· and seismic history· of 
the site and the surrounding region. The 
most severe earthquakes associated with 
tectonic structures or tectonic provinces 
In the region surrounding the site a.re 
ldentlfled by considering those histori
cally reported earthquakes that can be 
associated with these structures or prov
inces. U faults in the region surround
Ing the site are capable faults, t..'le most 
severe expected earthquakes associated 
with these faults are determined by also 
considering their geologic history, Be
cause of the limited historical data. the 
most severe earthquakes associated with 
these tectonic structures or tectonic prov
inces are determined in a comervative 
manner and are usually larger than the 
maximum earthquake historically re
corded. The design, basis for vibratory 
ground motion at the site ts then deter
mined by assuming that the epicenters or 
locations of highest Intensity of the 
earthquakes are situated at the point on 
the tectonic structures or tectonic prov
inces nearest the site. 

The criteria require the evaluation of 
other 'design consideratiOllS which are 
affected by the design basis for vibratory 
ground motion, tncludlne son stabWty, 
slope stability, and· cooltnr water supply. 

In determlntng whether and to what 
extent a nuclear power plant need be 
-designed to withstand the effects of sur
face faulting, the criteria require that the 
location of the site with respect to 
capable faults be considered. Procedures 
are r.rovlded for determining whether 
the site Is within a zone requiring de
tailed faulting investigation based on Its 
location with respect to capable faults 
Where a site Is within a zone requiring 
detailed faulting investigation, the 
criteria re(luire that the regional and 
,local geologic and seismic characteristics 
of the site be Investigated in consider
able detail. The adequacy of the detailed 
investigation will be determined by the 

Commission on an individual case basis, 
t::Jdng Into account the speclflc site char
acteristics. Where the detailed investiga
tion Indicates that aurface faulting need 
not be taken into account in the design 
of the nuclear power plant, the criteria 
reQUlre that sufficient data to clearly 
justify the proposed design basis be 
presented In the license application. 

The criteria also provide general guid
ance for the design of a nuclear power 
plant to withstand earthquake-caused 
effects, pending the development of more 
detailed criteria. 

The amendments were prepared In co
operation with the U.S. Geological Sur
vey and the Natl1>nal Oceanic and At
mospheric Administration. The amend
ments reflected the experience accumu
lated by these agencies and the Atomic 
Energy Commlsston in evaluating seismic 
and geologic characteristics of sites for 
the location of nuclear power plants. 

Discussions have been held with var
ious interested groups to assure clarity 
of the criteria. 

A determination has been made that 
an Environmental Impact Statement ls 
not required. The considerations factored 
Into this determination are Included In 
a memorandum on file at the Commis
sion's Public Document Room at I'l17 H 
Street NW., Washington, D.C. 

The seismic and geologic siting cri
teria In · this · appendix SUPPiement 10 
CFR Part 100 by specifying the seismic 
and geologic investigations and analyses 
necessary to determine the acceptability 
of a proposed site as required by§ 100.10. 
The existing provisions in § 100.lOCc> (1) 
stating that the design of a facility 
should conform to accepted building 
codes or standards and that no facility 
should be located closer than one-fourth 
mile from the surface location of a known 
active earthquake fault will be super
seded by these criteria. . · 

The criteria will als1> assist license ap
plicants in complying with § 50.34<a) (1) 
of 10 CFR Part 50 which requires that 
the preliminary safety analysts report 
include a description and safety assess
ment of the site on which a production 
or utWzatton facWty ls to be located, 
with appropriate attention to features 
affecting facility design. 

Pursuant to the Atomic Energy Act of 
19H, as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendments to Tltle 10, 
Chapter I, Code of Federal Regulations, 
Parts 50 and 100 are published as a docu
ment subject to codlflcatlon." 
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PART 100-REACTOR SITE CRITERIA 

Population Center D,stances 

Sin~e their prnmulgation by the Atomic 
Energy CommisRion lAEC> in April, 1962, 
the site criteria set forth in 10 CFR Part 
100 have served as the framework for 
evaluations of proposed sites for station
ary power and test reactors from the 
standpoint of protection of the health 
and safety of the public. Part 100 in
cludes three quantitative site criteria 
centered around the concepts of: an "ex
clusion area" surrounding the reactor in 
which, subject to certain exceptions, the 
licensee has the authority to determine 
an activities including exclusion or re
moval of personnel and property, 10 CFR 
100.3(a>; a "low population zone" im
medi~ly surrounding the "exclusion 
area" which contains residents the total 
number and density of whom are such 
that there is a reasonable probability that 
appropriate protection measures could be 
taken In t-helr behalf In the event of a 
serious accident, 10 CFR l00.3(bJ; and a 
"population center distance" which is 
defined as "the distance from the reactor 
to the nearest boundary of a densely 
populated center containing more than 
about 25,000 residents" 10 CFR 100.3 cc 1. 
Under Part 100, site suitability Is strongly 
dependent upon whether certain calcu
lated doses from postulated hypothetical 
accidents at the boundaries of the "ex
clusion area'' and "low population zone" 
are within specified dose guideline values, 
10 CFR 100.ll(a> Cl> and <2l, and 
whether the "population center distance" 
is at least one and one-third times the 
distance from the reactor to the outer 
boundary of the low population zc,ne, 10 
CFR 100.11 (a> (3>. 

As the Statement of Considerations 
which accompanfed publication of the 
effective Part 100 in the FEDERAL REGIS
TER indicated, the effective Part was in
tended to reflect current AEC siting prac
tices. The Statement of Considerations 
indicated a concern on the part of the 
AEC with cumulative expQSure dose to 
large numbers of people as a consequence 
of nuclear reactor accidents. The poptila
tion center distance criterion in 10 CPR 
100.11 <a> (3J, in particular, was added to 
the effective Part in order to provide ad
ditional protection to people in large cen
ters (27 FR 3509, April 12, 1962) 

In light of this underlying concern for 
cumulative exposure dose to large num
bers of people in population centers, the 
AEC ha.:; applied the population center 

distance criterion with a view to consid
eration of population distribution. Indeed 
10 CFR 100.ll(al <3> specifically provides 
that "in applying this [population center 
distance] guide. due consideration should 
be given to the population distribution 
within the population center." The 
"boundary" of a densely populated center 
has been determined on a case-by-case 
basis. Generally, where it has not ap
peared that the population center dis
tance criterion would be crucial to i,\te 
~uitability because the site was located 
far from any densely populated area, the 
"boundary" of the population center was, 
for convenience, taken as the corporate 
or political boundary. However. it is clear 
that a wide variety of political, economic, 
and social factors are applied by State 
and local jurisdictions in selecting cor-

· porate or political boundaries. Thus, 
there is no necessary correlation between 
corporate or political boundaries and 
population distribution. Indeed, even if a 
particular corporate or political boundary 
had been chosen on the basis of popula
tion distribution, there would be no as
surance that the boundary would con
tinue to reflect actual population dis
tribution. Consequently, in cases where 
the population cent.er distance criterion 
might weigh heavily !n the overall site 

, suitability evaluation, a more refined def
inition of t.he population center bound
ary has been ut!llzed. In defining the 
boundary, consideration has not been 
confined to the location of the political 
or corporate boundary of the population 
center, but distribution of people within 
and even beyond the polit.lcal or cor- · 
porate boundary has been given even 
greater significance. 

A general examination of power 
reactor siting regulations and policies is 
underway as ·a separate matter. In the 
interim. the Commission is firmly of the 
opinion that continued implementation 
of its population center distance crite
rion is required. However, the recent de
cision of. the United States Court of Ap
peals for the Seventh Circuit in 
Izaak Walton League v. AEC, --- F. 
2d --. No. 74-1751 (April 1, 1975), 
expresses the view that such implementa
tion is Inconsistent with the present 
language of the regulation. In that deci
sion the Court held that while a popu
lation center boundary under the mean
ing of Part 100 may extend beyond the 
political or corporate limits because of 
population distribution considerations. 
"there is neither reason nor sound safety 
policy to cut down the boundaries of that 
unit and make some hopeless attempt to 
construct imaginary boundaries." Slip 
Opinion at 13-14. The AEC held in that 
licensing proceeding, and the NRC main
tained before the Court on review, that 
the boundary of the population center 
within the meaning of Part 100 must be 
determined In light of considerations of 
population distribution. rather than de
termined on the be.sti of acceptance of 
the political or corporate boundary. · 

In light of the above. the Commission 
wishes to amend Part 100 to restore and 
make clear the intended meaning of the 
rule. The amendment which follows pro
vides that In applying the population 
c.enter distance criterion in 10 CFR 

100.ll<al <3>. the ··boundary•· of the. 
population center, as that term appears 
In 10 CFR l00.3cc\, shall be determined. 
upon consideration of population· dis-. 
tribution <rather than determined solelY . 
upon consideration of location of the 
political or corporate boundaries>. The 
proposed amendment Is Interpretative 
In nature and reflects the current and 
consistent siting practice of · the ' 
Commission. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 1974. and section 553 of 
Title 5 of the United States Code. 
notice is hereby given of adoption of . 
the following amendment to 10 CFR · 
Part 100. 

Because the amendment is interpreta- · 
tive In nature, and merely reflects the 
cwTent siting practice of the Commls-
1ilon. and because of the immediate ad
•·erse effect of the Bailly reading, ·the 
amendment is made immediately effec
tive. However, the Commission is provld-' 
11111 an opportunity for public comment'· 
upon u,e amendment. All interested · 
persons who desire 'to submit. writ-· 
ten comments should send them to the 
Secretary of the Commission.· U.S. 
Nuclear Regulatory Commission, Atten
tion: Docketing and Service Section,· 
Washington, D.C. 20555, by July 24. 1975. 
Copies of comments received will be 
available for put.Ile inspection at the 
Commission's Public Document Room at 
1717 H Street NW., Washington, D.C, 

42 FR 2051 
Published 1/10n7 
Effective 1 /1 on1 

PART 100-REACTOR SITE CRITERIA 
Seismic and Geologic Design Bases · 

By letter dated February 11, 1975, Mr. 
David S. Fleischaker of Berlin, Roisman, 
Kessler, and Cashdan, 1712 N Street, 
NW, Washington, D.C. 20036, counsel for 
the New England Coalition on Nuclear 
Pollution, filed a petition for rule making 
<PRM 100-1) with the Nuclear Regu
latory Commission. 

The petitioner requested that an 
opinion interpreting and clarifying Ap
pendix A of 10 CFR Part 100, "Seismic 
and Geologic Siting Criteria for Nuclear 
Power Plants," with respect to the deter
mination of the Safe Shutdown Earth
quake, be issued. The question of inter
pretation raised in the petition is whether 
or not the maximum vibratory ground 
motion design basis for a nuclear power 
plant is limited to that associated with 
the maximum intensity earthquake · of 
historical record, i.e., whether or not the 
Safe Shutdown Earthquake is neces
sarily the maximum intensity earthquake 
of historical record. 

The petitioner also requested that, In 
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the event a clarifying opinion is not !s
sued, the Commission institute a rule
making proceeding pursuant to§ 2.802 of 
10 CFR Part 2, to amend Section V(al (1) 
of Appendix A of 10 CFR Part 100 as 
follows: 

1. Determination of the Safe Shutdown 
Earthquake. The Safe Shutdown Earthquake 
shall, be determined by reference to the fol
lowing guidelines which establish minimal 
requirements for evaluation of seismic and 
geologic information dl!Veloped pursuant to 
the·requirements of paragraph IV(a). 

The Commission trea·;ed the matter as a 
petition for rulemaking, and a notice of 
filing of the petition, Docket No. PRM-
100-1, was published in the FEDERAL 
REGISTER on May 14, 1975 (40 FR 20983). 
The public comment period ended 
July 14, 1975. 

The Commission has considered the 
public comments recei.ved and other rel
evant information in its evaluation of 
the petition. 

The procedures and investigations 
specified in Section V(al (1) of the exist
ing regulations result invariably in the 
Safe Shutdown Earthquake intensity 
being equal to or exceeding the maximum 
historic earthquake intensity experienced 
at a nuclear power plant site. These pro
visions of Appendix A are minimum re
quirements, and they have consistently 

cally providing, that a larger Safe Shut
down Earthquake may be required when 
geological and seismological data war
rant. Some conditions which miisht war
rant selection of a larger Safe Shutdown 
Earthquake are: ( 1 l Where the highest 
intensity of historically reported earth
quakes is determined to have been ex
perienced at the site taking into consid
eration site foundation conditions, (2) 
where seismicitv in the immediate site 
vicinity is significantly higher than that 
generally existing in the tectonic orov
ince as a whole, (3) where there exists in 
proximity to the site tectonic structure 
demonstrably like that found where 
larger earthquakes in the tectonic prov
ince have occurred historically. 

Because the amendment which follows 
relates solely to minor matters of a clar
ifying nature, good cause exists for omit
ting notice of proposed rulemaking, and 
public procedure thereon, as unnecessary, 
and for making the amendment effective 
on January 10, 1977. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 1974, as amended, and sec
tion 553 of Title 5 of the United States 
Code the following amendment to Ap
pendix A of 10 CFR Part 100 is published 
as a document subject to codification. 

been interpreted as such in licensing deci-~-
9 

FR 
196 3 sions. Section V<a> (1) <i> of Appendix A~ 2 

of the CFR Part 100 states in pertinent Published 5/9/84 
part that "The magn:itude or intensity Effective 5/9/84 
of earthquakes based on geologic evi-
dence may be larger than that of the Information Collection Requirements,' 
maximum earthquake historically re- Display of 0MB Control Numbers 
corded." Furthermore, Section II, 
"Scope," of Appendix A states in rele-
vant part that"* • • more conservative See Part O Statements of Consideration 
determinations that those included in 
these criteria may be required for sites 
located in areas having complex geology 
or in areas of high seismicity." 

The Commission doe.s not believe that 
the specific clarifying language proposed 
by the petitioner would clarify Appendix 
A, add to its inherent safety, or improve 
its implementation, and., therefore, it has 
rejected the specific wording proposed by 
the petitioner. However, the Commission 
has accepted the substance of the peti
tioner's proposal and has decided to issue 
an amendment to Appendix A that 
clearly states that the maximum historic 
earthquake could be exceeded in the 
determination of the safe shutdown 
earthquake where warranted. 

The Commission believes that this 
clarifying amendment will accomplish 
the petitioner's objective,, and eliminate a 
possible source of misinterpretation. In 
particular, with regard to the determi
nation of the Safe Shutdown Earth
quake, and whether and under what con
ditions it may exceed the value derived 
by application of the methodology speci
fied in Appendix A, the previous regula
tion provided the broad guidance that 
the "procedures in paragraphs (a) (1) (i) 
through (iii) of this sec1Jon <Section Vl 
shall be applied in a conservative man
ner." The amendment would clarify this 
guidance, in light of past experience in 
implementing the regulation bv specifi-
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. ACI'ION: Pinal rule. 
stnlolMARY: The Nuclear Reaulatory 
Commission Is amending Its reaula
ttona by addin1 a new part providfng 
for atandarcls, procedures and rules of 
practice for licensinc the export and 
Import ot utilization tac111ties. source. 
bJ'l)roduct and special nuclear materi
&la. Contorminl changes are al3o made 
to other parts of the Commission's 
reswattons relstlng to export and 
Import matters. The new part, de
lilned to codify In one place expcwt 
and Jmport reewatlons, des.la Prlnci· 
pally with the standards for IP"&Dt or 
denial of license applications: the ·m
formation required to be submitted In 
llcense appJicatlons; the 1eneral proce
dures followed for Commission review 
and for obtalnlnl Executive Branch 
Vinni on license appllcationa: public 
notWcation of applicatJom; the con
duct and format of public procedures 
on export and Jmport licen5e applic:. 
ttom; and enforcement actions and ru
lemaklnl relatins to export.a and Im· 
port.a. 
J:PPECI1VE DATE: May 3, 1978. 

Xon.-Tbe Xuclear Recul&torJ Commil
lloa bu 1Ubmit&ed thlB rule to Ute Comp. 
\roller General for such revten u may be 
aos,rwrlat.e under the Pederal Reporta Act. 
U amended, 44 0.S.C. 3512. Tbe date OD 
which the reporUns requirement of t.hJa 
rule beco111e1 effective. unlea advised to the 
ocmtrv,, acc:ordlnslY reflect.a Inclusion of 
Use ~ s,er1od which that statute allon 
for IUCb l'ffiftl C44 U.S.C.15Ucc>e2>.> 

POR PORTHER JNP'ORMATION 
CONTACl': 

Thomu P. Dorian. E.,q., Office of 
the Executive Lep) Director, U.S. 
Nuclear RelU)ator:, Commission, 
Waah!ngton. D.C. 20555; telephone: 
301--692-M3'1 or Marvin R. Peurson. 

Office of Intematlonal Proirrams, 
u.s.· Nuclear RelUlatory Commfs. 

. afon. Wa.shlnlton. D.C. 20555; tele-
ph~ne: 301--692-7984. 

SUPPLEMENTARY INFORMATION: 
On June 30, 19'1'1, In 42 FR 33317, the 
Commission published for comment a 
proposed new part 110 to CPR entitled 
"Export and Import of Nuclear Fac:W· 
tlea and Materials", with conformlnc 
chan1es made to other part.a of the 
Commillllion•s rules. 

Under the Atomic Enern Act of 
1954. u amended, and the Energy Re
oriranimtlon .Act of 19'14, u amended, 
the Nuclear Rqulatory Commiasion 
<Commtsaion> la responslble for llcena
lnl the export and Jmport of nuclear 
utWatlon facillties <nuclear Reac
tors>, and source. byproduct and spe
cial nuclear materiala. 

Durins It.a flnt year u an tndepen
dent reau)atory a1ency, the CommJs. 
afon. !.n conjunction With the Execu
tive Branch, developed procedures for 
obtaln.lnl the unUled view of Execu· 
tive Branch aeencles on pendlnl 
export and Jmport license applicatlom. 
These procedures were made formal 
for the Executive Branch In ea.rl:, 19'18 
by lslluance of Executive Order 11902. 
Alao, begtnnfng 1D January of 19'18 the 
·Commtaalon undertook a comprehen
llive examtnatlon of Its ezport and 
Jmport licenslnl provisiona. Th.ls rule 
la a J'efflllt of this study and the com
ment.a N!Celved on the proposed rule. 

The CommJsaion, Executive Bn.neh, 
and Conaresa &re examlnlntr the aub
lt&ntlve ata.ndards and criteria for 
irrantlnl or deD)'lns export license IIP
plicatlom to be added to Part 110. Any 
ch&naea to the substantive standards 
and criteria set forth In these reauJ&• 
tions will be the subject of a separate 
rulemakinc and FEDaw. RJ:GlffER 
notice. 

SUXIIARY 01' RJ:GUU.TIOJWS 

The export and Import regulations 
&re set forth In a new Pa.rt 110 entitled 
"Export and Import of Nuclear Facill· 
ties and Materials". Contormtns 
ch&nires &re made to other p&rta of the 
Commluion's rules. 

The buic purp()lleS of the new Part 
110 are twofold: first, to retlect In Its 
procedures the bulc differences be
tween the Commission's export and 
Import llcensln1 functions and Its do
mestic licens~ functions; and second, 

to conaolidate the Comm.lss1on's 
export and Import licensins provis101111, 
presently acattered throu1hout the 

· Commission's reau)atiom, Into one 
part for the convenience of the public. 

Briefl)', the new Part 110 lncludes: 
Cl) Required content., of export and 

Jmport llcenae applications; 
<2> Procedures for Commission 

reviciw of export and Import license 
applications; 

<3> Exemptions from llcensln1 re
quirement.a and irranta of ireneral ll· 
censes for exports and Import.a; 

(4) Substantive st&ndardzs for IJ'&Dt 
or deni&l of export and Import llceriae 
appUcattons: 

<5> The Commission's reJatioDShip to 
Execut.lve Branch qencies In nuclear 
export and Jmport matters; 

<8> Provisiona for public notlfication 
of the receipt of export and Jmport li· 
ceme applicatiom; . 

<7> Procedures for publlc participa
tion In the Commission's export and 
Jmport licensln1 review process, In· 
cludlnl provisions tor irrantlnl or den• 
Yins request., for hearinp and peti
tions for leave to Intervene, and provi· 
stons for the hearlnp them.selves. 

<8> Provialons ~ aeceSII to, 
and introduction of. clulsUled Infor
mation In heartnp; 

<9> Procedures for rulemakinl on nu
clear export and Import matters; 

<lO> Recordkeeplnc reqwremente for 
export and import Hcensees; and 

<11> Enforcement actions concernlnl 
ezport and import licenses. 

Moat of the substantive provlalcms 
have been developed (with some revi· 
Ilion and updatina> from other part.a of 
the Commimdon's reawatlona on nu
clear exports and Imports tn 10 CPR 
Parts 30, 31, 32. 33, 36, 40, 50 and '10. 
However, the provillions In the new 
Part 110 regardlna' public participation 
1D the Commuwon's nuclear export 
and Import licensing review process 
differ from the procedures used In the 
Commisslon's domestic lice~ 
review proceas and deserve further ex
planation. 

Pvtluc PARTICIPATJOJf Ill !:zPollT AJID 
lllPol!T LICZ11SDJQ 

On Karch 2, 19'18, the Commisaion 
received, for the first. time In it.I histo
ry or the history of it.a predecessor, 
the Atomic Energy Commission 
<.AEC>. a petition for leave to Int.er· 
Yene and request for a bearing on an 
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exPOrt license applicat.ton. Tbe Com
miM!on held that the JPetitionen 
~eel Gtmdmg to mt.ervene In the 
cue. but decided as a matter of cilacre
ticm that the conduct of a. l<egis!atlve- · 
type heu.rinc would be ID the public In· 
-terest. Edlow lntnnattonal Compani, 
<Tarapur>. 3 NRC M3 st 568 and 580 
(19'18). 

The Commfssfon adopted procedures 
which afforded the petitioners In tllat 
proceedfns an opportunity to make 
their views known , 1D a manner and 
under a procedural format compatible 
wtt.h the order!y conduct of the licens
inc prceesa and t.he nature ot the 
tuues Involved In the matter. fnclud
lni sensitive foreJsn relatiom and na
tional security consideratJons. Id. at 
568, 580, 590-591. The procedunl u
pects of the CozmnJsion's decision ID 
EdlotD are present!y under judicial 
review by the t1 .S. Court of .Appeals 
for the D.C. Clreult. 

In a subsequent aptnion on another 
export Uceme application. the Com· 
mJaaion dtscussed It., export licensinc 
procedures. the aensitive and poUcy
oriented character of the taaues ID•. 
volved, md the Commismon'a treat
ment of these matters. W'estins;rhouu 
Electric Co~ u\SCO IU. 3 
NRC '139 <19'16>. , . , 

The Commission la authorized b:, 
the Atomic Energy Act to· issue a ll· . 
C2nse for a particular e~rt or import 
only after determ1Dl.ne that issuance 
would not be Inimical to the common · 
defense and security of the United 
States. or the health and safety of the 
ODited States ~ubUc. and <In the cz.se 

.. of nuclear fadllties and certain nucle-
111' materials> after determinfnll · that 
the eXPOrt would be within the scope 
of, and consl.atent with. an agreement 
for cooperation ID the civil mes of 
atomic enero between the United 
States and another nation or lfflllP of 
nations. 

Pursuant to lleCtfon 123 of t.he 
Atomic Enern Act. asreementa for 
cooperation become effective onJy 
after: < 1 > The)' tt.re approved. and au
thoriud by the President ot the 
Onitec:I States. who Ill required to make 
a determination m wrttins that "the 
performance of the pl'Ol)09ed agree. 
ment will promote and will not consti
tute an ·wireuon&ble ·risk to the 
common defeme and aeeurlt7": and <2> 
they have been uubmitted to Conaress 
for review under II spedal atat1Jtor7 ar
l"Ul8"ment. 

The statutorT flndmg whlch the 
Commission makes before lsaufna an 
export or tmport license often requires 
consideration of hbthlY sensitive for•, 
eiln poUcy and national security mat
ten, some of which may have rm 
Impact well beyond the apeclf1c nucle
ar export or lmPOrt bems considered. 
Per example. the Commiaslon exam
ines. s.mons other m.atten. the we-
1\l&l'ml and UIW'I.DCl5 provided b7 the 
recipient 1ovemment to emure that 
t7.S.-tmpplied f&cfiltiai tmd materloJa 
are not diverted to unauthorized mes. 
llald the relatlonsbJp of the Commis
sion's ~nt or de!WIJ of i:m e:port J1.. 

ceme application to ovenll t7.S. poli
ciez on the proliferation of nuclear U• 
ploetves. in· COl:itniat, domestic lic:ens
lni uauall:, Involves factual matters, 
relatiJls to tbe domestic public health 
IUl.d safety and the environment. asrio
ciated with dlllcrete appllcatiom for 
the construction and operation· of nu
clear power plant& Moreover, thfl 
Cornmluton'II export IU!d Import 11· 
censini review proceaa camt!tutes only 
one part of t.hJs COW1f.1T11. \vo&dP.11!' m,. 

thittea In the nuclesr fmBJOl't and 
export control Rea-a.cttviUeil which 
are part of United States f~ palicy 
and nuclear nonproilleratJon effort&. 

Aa the CommJsslon bu noted. the 
procedures applicable to domestic U
cemfn&' are not 1n eeneral well-auited 
to the CommJ.ssion'a conduct of its 
export and import UcenslDc functiorui. 
See Edlou, lntema.tuma.Z. IUJ)Td. In 
case of material covered by Import 11· 
censfng proceedinp. 1f certain domes, 
tic health. safetJ', environmental and 
aafe,uarda taaues are raised. whtch ue 
simil&r to Issues commonly raised in 
domestic lfcerulins proceedings, these 
taaues may be properly addressed 
usfm.r domestic llcenstnc procedures to 
the. extent that the:,· ~ separable 
from other issues a.saociated with the 
license. Thus. JMlr.lOllll or 'ornruzations 
eotab~ ID an · img>ort. llcensil::18 
Proceedins that the1 haff · im Interest 
which m.!J.1 be affected. mo.y be ~rd
ed additional procedur.AI richta In the 
resolution of factual iamES regard1Ds 
protection of the U.S. 'f'ubllc be&lth. 
safety and environment.· 

The Commmion bu Gtatutorr d!a
cretJon to formulate appropriate i,ra:, 
cedun!s for .export and Import lfcem
~. Section 189&. ol the Atomic 
!Zera·~ provides: 

ID uu, ~ Wlder.,t.bJa Mt. for the 
enntln& auapendme. revolcins, or amen~ 
a! 1ml' liceme Cl!' constructton pes:m!t, or tip, 
r;,Hcatlon to transf~ control, and tn l!1J' pro, 
ceed1ni · for the lsilwmee or modlflcaUon of 
rules and regul&dom dealing wltb t.be ·~ 
tlvttiN of Ucemea. 11 

• 0 t.be Commtmon 
lhall IP"IUlt n hearln&r upon tbe request of 
my penon whoae interest may be affected 
by t.be r;,roceedlna', and lball admit IUCb 
PfflJOD U & JIUtV to IUCb ~ 

Thia 1ansu&&'C doea not by It& terms 
provide for an .. on-the-record" heall'ing 
call1Dlr Into pl:ly the formal adJudlca
tor,' requirement.a of aeetJcms 5, 'I. and 
l·of the Administ.ratJn Prccedure Act. 
In each and every context In wbich a 
heartns Is reqwred. Por example. such 
requirements do not appJy where the 
Commiasion enpges tn rulemaJcins. 
Sf,egd v • .AE~ '600 P. 2d '188 <D.C. C1r. 
1~>. What the }Angul\Be reciuires ID 
each Instance Is to be r.ettled by refer
ence. to consresstonal .intent,, ootab
llahed practice and sound policy. 

It. II clear from the l~tive hJsto. 
ry of the provision,, conaistent aeeney 
pn.ct1ce, and Indeed t.he general struc
ture and conduct of ,overnment that 
formal ad.Judicatory procedlU'et; are re
Quired for controversies artmnc out of 
domestic licenamg, Id. at '185. There II 
no llim.Uar Jndlcstlon concerninc 
export or Import Ucemdn,i. Durinc ita 

~,ear adm1D1strat1on of the Atomie 
Enefff Act. the .&EC did not o~ Clm
duct a public 01' formal e:,q,ort or 
import Ucenstnc ~ The l@Pi
lative bJ.IJtory of the Enel'O' Reorpnl
:r.at!on A.et ta eca1mll7 deTold of· my 
hmt t,hat Congrem aDeeted Ule Com
mtuton to follow formal adjudicatory 
procedurea kl sport OIi' import. li~ 
Ing, . 

Indeed. Congress' first explicit con
sideration of exPQrt proeednres came 
in 19'15, after emctment of U:ie EDeru 
Reol1i&l1iz!lt'lon Act. Thws. mither 

· consressional ~tion nor estal>
lished practJce . requires CJD-the.record 
ad,Judlca.tiaD of ezPQrt or Import li
censing matters. 

The absenee of eonsnsaional con
cern over the Informal nature of AEC 
exi,ort or Import reviews ts particular
ly 11ign!f!cant In light of the unique re
lationship the Siegel eourl recosnized 
between the Cornrnw,sfon and the Con
gress, one desisned to lr.eep Conaress 
fully and cunently Informed about 
this agency's views and actions. 400 
P.2d at 783. See also Union of Con
cemed Scientuu "· 'AZC, 499 P:.2d 
1069, .U79 <D.C. cir. 19'14). Congxesa 
was fully aware of the Comnusaior.:a 
exPOri and Import Ucenstns . proce
dures. under ~ Commillsion's lepl 
obligation to teep the Joint Commit
tee on ·Atomic EMrgy "fttll7 and cur
rently ln!ormed with respect to all • • 
• <it.a> activitea" includlns its apart ll
cemme practices. See section 202a. of 
the Atomic Enern Act. 

The Commfaton•s unc:ieratandms of 
lleCtion 189 ts al.so supported by more 
seneml consideratJomi touchb:!s the 
nature of the !:mues. the pnctices of 
other federnl o.rencies, and the appro
priateness of adoptfnlr procedure. 
other Uum adjudicator:, heartnp for 
nucle&r e:itport and import licemins. 
· As ~cat!!d before. tb.e statutory 
finding which the CcmmJBSion must 

. make for an export or Import, and the 
statutory context ID which that find
Inc ts made, often :require emuifdero 
atlon of h!i'hlY sensitive foreign poUey 
end ruritional security issuea. tncludln& 
other countries' intent!om and poU. 
des. An attem&>t to resolve these fasuea 
m thG format of a fomw ad3uc:Ucato!7 
hear!ns eoulcl aerlouaJy Jmpaa the 
conduct of t7nlted States foretsn rela
tions. It could appear to place on tr1&l 
a foreten sovemment•a lntentlom on 
matters concernirl« it.ii own vital na
tional mterest.s. Thaw 11tatuto?Y f1nd-
1np &Te Inherently poller declsfcm. 
committed to aeency dfscretlon. . and 
~11 lns.ppropriate for reaolutlon 
in a formal adjudicatol'J' conteitt. 

:.Finally, to the CornrntSMtoo•a -knowl
edge, no other aaency hold2 adJudk:a
tory heartnga on auch aensitive forelan 
policy issues. 

. Indeed. even if aection Ult lt.ael! 
we~ to be construed to require formal 
Mljud!cat.ory procedures on au C'om· 
mbston Ucemlng Proceedtno, Section 
IS of the Adm.fnistr&t1-ve Procedure Act 
permita modification of thoae formal 
procedures where the cow:fuct of for
eign aff&!.nl functfona 18 Involved. 
Thus. rep.rdless of the ~ LDter
pretation to bit llCCOZ'tled _t.be term 
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. · ''hearfnc" In ledlon 189, a almilar 
. )'.elUlt obtain.I under Section 5 of the 
· Admlolatratlve Procedure Act-formal 

. ~adJudfcatoey procedurea are not re
, quired and are Inappropriate far Com· 
. mluloo export and import Hcemtnc. 

·· "It ls part of the irenius of the ad· 
Dilnfstl'a'tive procesa that lta flexibility 
permit.a adoption of approaches sub
j~ to expeditious adjustment In the 
llsht of ezperience." Americ471 Ai,.. 
Hna, Inc. v. Ctftl Aff'OftGutica Boan!. 
3&9 P.2d 624, 833 <D.C. Cir. 19M). The 

. Commfsaion has endeavored In the new Part 110 to provide for procedurea 
that will f&cilltate effective public par. 
ttctpattoo In export and import lli:ens
lnc-procedures that. are deslsned to 
be fair and consiateot with the nature 
of the luues Involved. Alao, the Com
mlulon bu endeavored to provide a 
atructure for public p&l'Uclpatlon that 
11 aufflctently comprehensive so u to 
eliminate or subst.antfallJ' decreue the 
Deed for time consumtne cue-by-cue 
development of procedures for esport 

. and import license applications. 

ELDlmrrs OP Ptrauc PAlllctPAT?Ol'I 01'1 
ExPoaT Al'ID I11Poa'1' Llcasnra IIL\'1'
nu 
In brief, th• New Part 110 estab

. Uabes the . followlne procedures for 
· ·public l)&l'tictpatloo In export and 

import Ucemlna mattera. Plrst. publlc 
notices la liven for &ll ma.Jor erport 
and Import llceme appllcatlom by pe. 
rtodlcally publlshlne a lllt of thoae ap. 
pllcatlona received In the Pm>aw. Rm
:ram-the Commi<Jalon Intend.I to do 
thil twice a mooth: by Placlns coplea 
of au erport and Import. llcenae appli
cations ID the Commiaaion'a Public 
Document Room; and by periodically 
malliDK a llat of export and Import li
cense appllcatlom received to persona 
or orpntzatlona requestma such lnfor
inatlon. 
· Second, the new part explicitly pro

Vides for public parttctpatlon throueh 
written commeota to the Commlalon. 
The Comrntsalon encouraees and will 
CODSider carefull.7 any written com
ments received on pendlns export. and 
Import license applicatlODL 

Third, proViston II made for both 
hearinp conalatma of written com• 
meats and oral hearlnp where the 
CommJaalon believes these would be ID 
the public Interest amd of ualstance ID 
mak1Dc tta aport and certain Import. 
Ucensins determ.tnatlona. In teeptns 

· with the nature of the lllmes, oral 
bear!Dp will be modelled on those 
uaed by lelislatlTe bodies. At such 
heartnas. participants may be ques
tioned bJ the preaidfna office <ordi
narily the preaidlDg officer wtll be the 
Commission lt.,eID. Also, participants 
ID the hearins may aubmit propoeed 
quest.Som to the prealdfna officer, to 
be addre11ed bJ otben at. the dllcre
t1cm of the~ of.fleer. 

PlD&llJ, the Commwlon w1Il ,tn 
careful comldenUon to all releftDt 

Written commeota recelftd. md Ute 
record of any bear1nl!I, In mM1ns Its 
dectsion. Bowner, In reec+tnc Ii. dect• 
slon, the Commalon may draw on 
material not fncluded ID the heuins 
reeord and ~ comult wltll tta statf, 
Ezecut1Te BnDcb acenctea and other 
penona. 

ColOIZlft'S.-TwentJ-four letien ol 
comment were receiwd from • total of 
23 persons, cams:antea or orsama
tlom: 14 from the domestic nuclear In• 
duatrr, 1 law firm repreeentlns nucle
ar Industry client.a; 2 foreqn Industry 
IN)upa; 2 public Interest aroups; 3 
St.ate soYemmeDt aaendeli the De
partment of Co~ IIDd Ille ·De
partment of St.a&e. Coples of these 
comments bave been placed . 1n· the 
Commlpfon's Public Document. Room 
at. 1'11'1 B street. MW,. Waahin8ton. 
D.C. Tbe. cammenton bad both ireaer
al and detailed remarts on the prc,ee. 
durea and ~ offered detailed draft. 
Inc cbanires &o the propoaed resuJa. 
tlom. The leneral commen&a llDd Uietr 
reaolutlons &ie u followa: 

<l> Industry comment.on butcal)y 
suported the promniaatkm of comoli• 
dated aport l'elUl&tlom at thil tune. 
However, one public IDtereat commen
t.or <repreaentlnc aeveral orsamza,. 
tSom> suneated the adoption of the 
reaulationa wu Inappropriate prier ta 
enactment of .COIDl1n!henslve ~ 
llfentlon ~n per,ctlns before 
the 95th Ccmae& ·One Jnd11m7 com• 
mentor supported tlws fle'lr. 

Part 110 wu drafted wltll the DOD
prolUeratiOD Jecislatloa ID mind Uld. 
If lellslatiOD ta enacted. appn,priate 
pnma1om Will be mtesrated Into the 
new reaulatlom <for eums,le. more 
detailed ezport. licenatna criteria 1U1der 
1110.42>. The Comm.talon bu eadeav• 
ored to draft Put 110 · ID a manner 
conmtent with the latea ftl'ltom of 
propoeed 1es1slatlon. u well u Com• 
mJaslon atatements of tt.a Intention &o 
develoP ce>mprehemiYe aport./import 
reaulat1om at. an ~ date. The new 
part la warranted on Its own merits. · · 

<2> Industry comments also reflected 
aupport for. adoptme ledalatlTe lle&r
lnsa u the tn,lcal forms& for public 
partldp&Uon ID upon llcem1ns. A 
few thousht the public pvticipatlon 
J"l!IU]atlona were &oo broed and were 
an mvltat.km &o abuae bJ ll'OUS
havlns ODlY a remote Interest ID the 
subJeet matt.er. Sevenl coms,uiiea 
W'l8d a rule requtrtns a atronaer 
ahowtns of Interest belore berm1tt.ln8 
mtenentlons ID HBC apart Ucen••os 
proceedJnp. On the other band, com
ments b1 aome eDTU'ODDlental and 
public IDterea ll'OUP9 objected &o 
adoption of a ~e b.earlDe 
format and ursed that the ~om 
be amended to provide for M1Judlca
to17 heartno <Jnc:ladlns t1111 pav 
ICatua for lntenenon. formal diacoT~ 
U7 by mterrosatm,', aubpoenu for 
witness-. .aaa ezawtne"oe. on•tbe-

record dectafom. and the l'llrbt of 
pllbllc pariles to lldUate enfamemen& 
proceedjnp). 

M preYioualJ detailed, tile proee. 
d'lll'ell' appllcable to domaUc flcmPDS 
are DOt ID seneral well-ml&ed to the 
Commtulon's conduct of Its apart 
and import Ucemdna func:tkma. OD &he 
other band. the CommJssicm doea not 
feel that the public putietpattoa rep •. 
latlom adopted IZ'e too broad IIDd lees 
no m,IIDd reuon wbJ' a monaer mow
IDs Interest ahould be required for tn
terventloa. 

Cl> Several commenton IUnested 
varfoua wa,s for the- Commfaalon to 
ezpedlte the lfeemlns renew Pl'OCellll. 
It WU mnested that tbe Commlssion 
(1) act OD Ul erport. llceme within a 
apecUled tlr4e, ransfna from IO da,a to 
e ·montba followtnc reeetpt of an appli
cation. <2> limit the review process for 
routine appUcatfom IUCh u nactor 
tuel reloads, and <3> provide a prelfml. 
DU7 npon, license commitment, such 
u an advllloey opinion, similar ID prtn. 
ctple to that ll'&Uted by the :Ezimbem: 
and the Commerce Department. 

In response to thae comment.a, It 
ahotlld be noted that the CommJsaion 
bu been actively worlcfnc with the ex
ecutive branch to ezpedlte the llcena
ios review i:irocess. Seetlon 110.40 aets 
• ewdellne period for processloe appll
catlona and ltfpulates that, If the 
euldellne period ta not. met. the appll
cmt will be Informed In wrltlne Qf the 
reuoo and liven appropriate follow· 
UD report.a. Routine export. license ap, 
pllcatlona for lo1r-em1ched .fuel~ 
meats aubaequent to an l:nWal CC!re
load. such u thoae for a tacillty ID a 
countr,, adherlDS to the Nuclear Non. 
proliferation Tzeat.y CNPT>. will not 
ordinarily be referred to Ule Commi.1-
slooerl' for review. Appllcatiom IDvolv- . 
ln8 non-part.lea to the NPT. lnte"en
tfon petltlom or requesa for a hear
Ins. or chansed c:1rcumstazices are c:oo
lldered DOD•!'OUtlne. 

The more detailed comments and r. 
apon.ses are noted below. The propoaed 
rule bu been revfaed, u approprtat.e. 
ID responae to seneral comments IUC· 
sestfD8 llmplWcatkm and clarUlca
tlon. Thia bu been accompllahed 
throushout the propmed rule wt&hout. 
altertns the IUbstance. 

Comoumro C&uraa . 

<1> In nspome to a comment con
cernms H 30.41, 40.51, and '10.42, new 
aubparaerapba (bXS) are added to 
these aeettona to clarify that penom 
authorbed to pouess nuclear material 
are authorbed to t.ramfer the material 
to a penon abroad pursuant &o an 
export. llcenae faued under Put 110 of 
t.hll,chapter. 

(2) Material ldentmc:aUaa reqatre
ment.a. prevfoualy Implemented b1 
Import. Uceme coodilfom. have laeen 
lneorporated Into f 10.M 
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lRJJIPAJlT A-CZNJ!:R.\L PBOVISI01'1 

(3) § 110.1. "Purpose and scope'", Is 
simplified, clarified and expanded to 
note that certain Department of De-_ 
fense and Department of Enel'ff ac
tiv1t1es are excluded from coverage by 
statute. 

(,U In response to several comments, 
def1nitions are added for "packagtn~" 
Cf 110.2(V)), "reexport'" (f U0.2(bb)), 
.. transfer" <1 U0.2<ll», and "trans
port" <I U0.2<Jj)). Alao, def1nitions for 
"atomic energy" and "Restricted 
Data" are deleted as unnecessary, and 
other def1nitfons are clarlfled. 

The new deflnltions are desii!led. 1n 
part, to dlstl.nguisb between "export'", 
''Import", and "transfer''. A specific 
export or import license simply autho
rizes the licensee to arrange for a utili
zation facillty or speclal, source or by
product material to be conveyed out of 
· or into the U.S. An export or import li· 
cease does not authori7.e the licensee 
to possess the material. A supplier or 
receiver, the onb' person with actual 
physical possession is responsible 
under exist.ins reculatiom for provtd
ms appropriate packaging and trans
portation. However, a licensee with a 
specific license to export or import 
IPecia1 nuclear materlal is responsible 
.for complia.nce with the physical pro
tection requirements of Part '13, unleais 
a domestic licensee <supplier or receiv
er> hu usum.ed that responsibWty 
lllld the Commission haa. been so noti• 
fled. See I 110.&0<b>. 

(15) In response to a comment. the 
definition for "A8reement state" 1n 
former I 110.2<c>, new I 110.2<b>, m 
chanced to clarlfy that it applies onb' 
to "States" 1n the United states and 
not to foreien "states." 

un One com.mentor sunested that 
"person" 1n f 110.2<Y> la defined too 
broadlY, 1n effect grant~ "standing" 
to anyone to file written comments, re
quest a hearing or petition for leave to 
intervene. The definition Is un
changed, ablce there la no d1rect corre
lation between "person" and "sta.nd
Jna'' 1n Part 110. 

<1> One commentor ~,ested that 
&DJ' reference to "pa.rticlpant.a", 
<I 110.2<:z:», be changed to "parties" to 
live every pa.rttcipant in a hearlnc 
equal statua and the right to seek Judi
cial review. The definition la un
chanced. In effect, the status of par
ttctpants in a hea.rine will be equal. de
pendlnc <1> on the degree of involve
ment in the hearing <e.r. provi~ 
written comments only> or (2) on the 
framework the Commission set.a for 
any hearing (e.1. prov!~ for an oral 
hea.rtne>. In addition, because leeisla
tive-type. rather than adjudicatory
type hearinp are provided for, the 
term "pa.rticipant" rather than 
''P&rtY" seems more appropriate. 

This com.mentor also sugrested that 
all partictpant.a a.re entitled to seek Ju
dicial review under aectkm 189b of the 

Atomic Energy Act. However. onl7 a 
person who hu eatabliahed an Interest 
that may be affected and is anrteved 
<see Bobbs Act, 42 U.S.C. 12341 et 
seq,) may seek Judlclal review. 

(8) In response to several commenta. 
f 110.15 ill revi&ed to clarify the require
ments for a llcense. Former pararraph 
<c> la covered elsewhere in Part 110 
and Is deleted; and former paraaraph 
<d> fa deleted and incorporated into a 
new I 110.8, to clarify procedures for 
obtainin8 reexpart approvnl. 

IVBPAB'1' 11-UDO'TlOlfS 

<9> Many commentora requested var
ious new exemptions or general li
censes 1n connection with SUbparts B 
and C. Many of the proposals are be
lleved to have merit and have been 
under Commfsaion and executive 
branch review. These prop,osals w1ll be 
addressed 1n a separate rulematJnr 
proposal to be publlshed 1n the near 
future 1n the P'ZDERAL RmDTD. Any 
regulations eme~ from this rule
maklnc would be incorporated into 
Part 110 

UO> ID responae to several com
menta. 1110.10· is clar1f1ed and B1ao re
vtsed to make clear that exemptions 
rranted by the COmmfssion are sub
ject to executive branch review and, 
where appropriate, public rulernak1nc 
proceedfnp. One commentor sunest
ed an exemption . from lice~ re
quirementa for Oovemment-to-Gov
·ernment Import.a of spectaI nuclear 
material. The staff la ana!n1nl this 
aunestton and any proposed cbanees 
to this part resultina from the staff 
analys1a wD1 be subject to a aepamte 
rulematinc proposal. 

<11> Former f 110.11, exempt~ the 
Department of Defense from export or 
import llcen.stne to a certain extent, Is 
deleted and incorporated into f 110.1, 
aa noted 1n the first response. 

<12> In response to a comment, 
former 1110.12, new f 110.11, ia clari
fied to make It paralled to I '10.11 of 
this chapter. 

<13> In respqme to a comment, 
former f 110.13 Js deleted. The exemp. 
tion dealina with camera Is subsumed 
under domestic transfer and licenstns 

. requirement.a. 
<14) A new t 110.12 ia added ~ incor

porate . a recent ruJernaklnir on Intel'• 
rovernmental cooperative &ctlvttiea 
<aee former f '10.15 of this chapter). 

SUBPAll'l' o--GDD.U. LICDIIJ:S 

(15) In keeping with the commenta 
and revisions in I U0.10, a new § U0.20 
is added to explain the authority and 
requirements for issuance of 1eneral 
llcemes, Including provision for execu
tiYe branch review and rulernak:lng 
proceedlnp. 

<1G> One comment propesed ahlp
ment llmitattons for former 
ff U0.20<f>, 110.20<11>. and U0.21Ce> 
<new ff U0.21<f>, 110.21<11>. and 

110.22<e». The sunested 11mltationa 
have not been adopted In view of the · 
Inherently nonsensitive nature of the 
byproduct and source material under 
these seneral licenses. However, 1n re
sponse to another comment, former 
I 110.21<a>, new I 110.22<a>, Is revlaed 
to ltmit the total amount of aource 
materlal that a penon can apart an
nually to any country. 

<1'1> In response to a comment on 
former 1110.23, this section Is deleted, 
mnce information on ~erally li
censed exparta can be obtained from 
U.S. Cuatoms and because there re
quirement.a have been difficult to ad
n:amJster. 

US> Several com.mentors requested 
that the aeneral license for import, 
§ 110.25, be modified to exclude Jni. 
port.a of nuclear waste for dJspoeal. 
Thia proposal would require a substan
tive cb.anee to exist~ regulations.· 
The staff Is analyztna this mktter and 
any propoaed change will be subject to 
a aeparate rulemalrtn~ propoa.L 

amll'AB'l' D-APPLICATIO•S roa SPSICD'lC 
UCDIIES 

<19) In response to a comment, refer
ences to application forms are added 
to§ 110.30. 

<20> In response to several comments 
on I 110.31. former P&lll'a8?'aPh <a><3>, 
new pa.rqrapb <a><2>, 1a clari!led and 
former paragraph <a><9> .la deleted 
alnce this is covered In§ 110.33. 

The other comment.a on th1a section 
and their resolution are u follows: 

A. One com.mentor also requested 
that the requirement for an end-use 
statement be deleted. Thia informa
tion is essential to licensinc review, 
and the requirement la unchaneed. 

B. Another commentor requested 
that the principal lnitlat~ a llcense 
application <often a foreign irovem
ment or corporation> should be identi
fied. This ls unnecessary If the license 
applicant, supplier and the receiver 
are clearly identified. 

C. Ftnally, one com.mentor suggested 
that reprocessing and spent-fuel stor
age plans of the recipient should be in
cluded 1n export license appllca.tlom. 
Information on U.S. controls over the 
reprocessJnc of U.S. supplied material 
and on related spent fuel atorage con
siderations ta avallable from govern
mental sources and considered, as ap
propriate, in export license reviewa. It 
la unnecessary end inappropriate to re
quest the license applicant to provide 
such information. 

<21> In response to aeTeral com
ment.a, 1110.32 ts clarified so that 
"items" in paragraph <b> refers to lndi
Tldual llh..lpment.a and so that para.. 
araph <c> apla.lns wby a 11at la re
quired. 

One com.mentor ~gested that Ju· 
riadfctional lines between the Commis
sion and the Department of com
merce be clarified. IJcena1ns .practice 
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ladtcates ~t Chia clarffleation ta un
neceu&r'7· ~ reaultine from en
aetment of pendfne nonpmllferatton 
lelillatlon would be incorporated Into 
tature amendment., to Part 110. 

(22> ID response to aenral eom
menta, 1110.33 fa clarified and revised 
~ requtrtne contract numben onl:,, 11 
known. fn paraeraph Ca>: bJ deleting 
former paraaraph <c>, since ahippf.ns 
and paekacfnlr requlrementa are cov
ered bf the CommJsslon's domestic ll
eenaina rea,Jlatlons; b:, &ddl.ne a new 
para.craph <e>, to ldentU:, the country 
of orfsln for aouree and special nuclear 
materiel In order to meet internatlonBl 
ltanduda; and b:, deletf.ns former 
parqrapb <tJ, since the lntormatfon It 
requested 11 often proprietary or clas
.Uied and Sa more appropriately ob
tained iOYernment-to-government. 

<22> ID response to several com
ments. f 110.34 11 clarified and revised 
1,, requiring the name of the supplier 
lmtead of the owner in new ptU'air&Ph 
<c>, former pe.rasraph <a><4>; b:, delet
ms former parqrapb (&)(10), since 
theae requirement.a are covered b:, the 
CommJsaton'• domestic licenslnc recu
l&ttom; and bf clarifying former para. 
lfflPh <s.><11>, new paragraph en. 

<23> ID response to a comment, 
f 110.3S la re'fised to appl7 to appll
cantll onl7, 

9VBl'All'1' s-llXVmW OP Sl'D:D'IC LlCZIID 
Al'!'UCAflOa 

<2<1> ID resgonse to a comment. 
farmer 1110.38 Is combined with new 
f 110.S3 to further clarUJ' that !lllJ' 
penon applytnc for an export. or 
Import license must have a U.S. ad
dress through which the Commlaaion 
can take enforcement action or lmpect 
hia recorda, premises and activities re
lated to the ezport or bnport 3bip. 
ment. 

<25> ID response to several com
ments. 1110.n Is revised b:, deletf.ns 
former parqraph <a><3> as redundant; 
and by delettnc former puagn.ph <b>. 
llnce the requJrement to forward· to 
the Executive Branch those import li
cense ai,pllc&tions lnvolvin8 material 
for subsequent ezport Is wmecessarJ 
ID View of t.he fact that wbaequent 
apart wm be 1111bJect to EzecuUve 
Branch and CommJsston review. 

The other comments and their reso
lutfon are u followa: 

A. One commentor auaated that. 
ID mtuaUona tnvolvlni the import of 
material tor subsequent. ezport, the 
Comm1Ylon mould la&ue a combined 
lmport/ezport license. This sua1est1on 
ta not adopted, a1nce appllca.nta m&J 
appl:, simultaneously for import and 
export licenses, If the:, Wish such mat
ters to be considered concurrently. 

B. One commentor auglN!Sted that 
tbe Comm!aion require the Executive 
Branch to prepare a nonproliferation 
uaessment, lncludlni a timely warn
me amlysfa, on each eltP()rt llcenlle • 

plication. nm is comddered unneces
sary, atnee prollferatfoa upects of 
each export are alre&d7 ccmtdered in 
the Execut1Te Branch ADd Commission 
review of proposed export.a • part of 
the normal licensfna review. 

C. Plnally, ~e commentor sauestecS 
that the CommJssfoa'• resulattons 
mould set standards IO'fl!ffl1n8' the 
quality of Executive Branch ana1JSb. 
This 11 unnecessary. The Comm1sslon 
bu established procedures for obt&fn
ine lntormation trom the Ezecuttve 
Branch, its staff and others. and does 
not make ita export llcenstns determl· 
nations until It. has received adequate 
lntormation. 

<28) I 110.oi2 adopt.a u tfnal an Inter
im rule proposed 1n u FR 43821 
<Auaust 31, 19'1'1>. See f '10.31Ce> of this 
chapter. In response to a comment re
ceived on the interim rule, the f1nal 
rule requires that the qwmt1t7 of 
exempted diluted material m&J not 
ezceed 100 Kram&. It should be noted 
that 1110.4.2, and the Atomic Eneru 
Act itself. de not require that source 
material export.I be punuant to an 
&8remlent for cooperaticn. Neverthe
less. the Cormzw;aon will normally re
quire that source material ~ for 
nuclear end-uaes be purswmt to an 
a,sreement for cooperat.1on in order to 
a&tlsf:, the ''D01Jlolmlca1Jtr' determi
nation requirement. 

11181'Alt!' P-UCl!llfn 'ff!Ul1I .l1'D IIZLA'n:D 
nonmon 

<2'1> There were numerous comment.a 
cm 1110.SO. Thill section ia reviaed br, 

A. Simpllf:,ina paraer&pha (a)(l) and 
<&><2>; deletin!i former J;lan8r'aPh 
<a><3>, since it Ill redundant; clarUYinc 
paragraph <a><t> and renumbering It 
(b)(9>; and deleting former parqrapha 
(aX5> and <a><&>, llince ahiPPins re
quirement& ue COTered b,. the Coln• 
misaion's domestic reguiaUom; 

B. Clart!Jinc former l)&l'&8?&l>h 
<b><U and renumberini it .<b><2>; 
addiJla a new ~ (b)(l) to pro
vide for license explrat1on dates; delet
lns former ~b Cb>C2>. beeauM 
the Commission bu other means Co 
verily the lntormation contained In 
Shipper'• Expon Declar&tiona; and 
adcfln&' a new paracraph Cb>CI> to Ind!• 
eate the llcemee'• respomdbWt1 With 
respect to the P&Cbllnc reqwrementa 
of Put 'fl; 

C. Renumberinc J)Ualrllpha <cXU 
and <cX2> u CbXS> aid O,X'I>, respec. 
t1vel:,; 

D. Kev1s1na former pano"&ph <d><U 
t:o cover pacbg1nc and fuel element 
hardware and renumbertni 1t <ax.5>; 
deletinc panarapba Cd><2> and CdX3>. 
a1nce reportlni and ahl~ require
menta are coveftd b:, the Commis
sion's domestic reswattons; incorpo. 
rat.Inc former puacraph Cd><4> Into 
new paraaraph <a><J>: renumberini 
puacraph (d)(5) u (b)(IJ) and revislnc 
It to mate elev that- the a;port Ucem,. 

ee la reaponatble tor compUance With 
the phJ&ieal r;,roeeetlon reqwrement.s 
tn Part '13, BDJes a domestic licensee 
ef the Cb1nmflsfoa bu assumed that 
respoa.albWt:, and the Commf.mon has 
Men IO Dotffled; and deletfnc pua
,rapb (dXS>, mnce um prori!don ts 
cr:wered by the Comznjmon'1 domestic 
retrUlatfona. 

.E. Deletinc puqraphs (e,)(1) and 
feX3> through <e><'1>, since theae re
quirements are COTered by the Com· 
mJaslon•s domestic resumtlons; and de
lettns parqraph <e><2> and Proridine 
lor appropriate COYeraae m a conform
ms chanse to Part '13. 

<28> A commentor IUffested that 
&he CommJaston rense I 110.51 to re
quire the CommJ.ulon to provide the 
licensee notice that his license Is about 
lo expire. Thll suneatton 1111 not adopt
ed because It would tmpase an unwar
ranted admmistrattve burden on the 
Commfasion. A ~ Ill fllirl7 
cbarieable with a duty to review his 
1ega1 authority to engage In a Ucemed 
act.lvft:, and to take whateftr act.Ion is 
required to maintain that authortt:,. 

<29> In response to a comment, 
f 110.M la deleted. slDee reporttns re
quirements are &deqWt.tel7 coftred b:, 
the Commfssion'a domestic repla.
ttona. This deletion obvtatea the need 
t:o respond to other commmta on 
f119.S4. 

(30> In response to & comment, 
former § 110.65, now incorporated into 
t 110.53. Ja revtaed to claritl' t.hf: Com· 
misafon's statutor:, authority md the 
coverqe ot the ComrnJsmon•a tnspec. 
ttona. 

SUJSl'Arl' 0-V!OLl'1'IONS £JID 
DJ'ORc::DODft' 

<31 > ID response to lieftffll com
ments, ff 110.60, 110.81. 110.62, 110.13, 
110.64 and 110.65 are c1&rffled and sim
plified. One commentor requested that 
p&ra1rapba <e> and m of I ucut be 
deleted on arounds that aeetton 234 of 
the Atomic Enern Act does not au
thoiv.e hearings In connection With 
eivfl penalties. Buch heartnp ue .au
thorized by the AtomJc En.el'D' Act 
<aee 10 CPR I 2.205) and the request 11 
therefore not adopted. BoweYer, Ule:9e 
~phi are elar1fied to lndfcate 
that any alleaed Tk>lator doea not need 
to seek an admJnlatratlve llearlnc. 

SUU'All'l' B I Um.JC •onne&flOK m 
&VIV nu ITT GP DOCUW&Hd .um .. 
OOIIDI 

<32> Section 110. '10 ta cwffled and 
divided into 4 sectiom In respome to 
aeveral comment.a IUSP&tins that It 
WU unclear. 

The other comments and their ~ 
intion a.re as follows: 

A. The Commlaalon Is adc,ptfns a 
susgestion that It publlll.b In the Ji'D. 
DAL RJm.STU notice of rece~ of ap. 
pUcatiom other than thole for utruza.. 
tlon facWtle&. The CommJlla~ ,rO] 
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aJao notice In the P'zDDAL RJm.sna re
ceipt of applications for 1 effective 
kilosram or more of special nuclear 
material and 10,000 kiloll'l,UUI or more 
of BOurce material. Thua, major appll
catlona will be noticed in the PZDa.u. 
Rmlft'D. The Commission believes. 
however, that publlca.tlon in the Fm
DAL Rm:um:a baa onlY manlnal value 
u a means of provld!nc actual notice 
of applications in minor cues and will 
continue to notice these by placement 
in the Commission's Public Document 
Room. 

B. In response to a comment. former 
paracraph <aX3> la deleted. It should 
be noted that, in 1110.80 of Part 110. 
the Commission encouraees written 
comment.a from the public. In order to 
afford the Commission an opportunity 
to focua on public Views and concerns. 
It requests that, If posatble. the com
ments should be submitted withfn 30 
days after notice of receipt of an appll• 
cation. 

C. FlnallY, in response to a comment, 
the Commfsslon believes It unnecea
aary to provide notice to the· applicant 
that hJa application wa., received. l1nce 
thla can be verified by telephone. · 

<33l In response to aeveral com• 
ment.a, former! 110.'11, new 1110.'13, la 
clarif1ed and a new parqraph <b> la 
added to specify that the provlalona of 
ff 2. '190 <b>, <c> and <d> of thJa chapter 
also may be applied to proprietary in• 
fDrmatlon. 

IVBPAJrr 1-l'tJJILIC PAilflCD'ftl01' 
ROCD'Dltllll CORc:aua:KG LICIIID 

.IPl'Llc:&TIOJIS 

<34> In response to several com
ments. 1110.80 1s clarified and proV1-
llon Dt&de for the Commission to pro
vide an applicant with a copy of any 
comments received and, u approprl• 
ate, a reasonable opportunity to re
lPODd. It should be noted that the 
written comment procedure in · thla 
eectlon la separate from the procedure 
for a hearfn& coDldstlns of Written 
comments. 

<3S> In response to aeveral com
ments, 1110.81 ll clarified. rev1sed and 
Incorporated into other aectlom u ap. 
proprlate. 

In response to a comment, the Com· . 
mJsslon does not comfder It neceaaary 
to bolster the prbvtaiom on untlmeb' 
Intervention petitions or hearlns re
QUesta and on the documentation and 
Information required trom a petitioner 
or requestor. 

In keepiDS with Commfaslon accep,, 
ta.nee of the comment that it should 
act ezpedltloWIIY on export license ap. 
plications, former I 110.8l<b>, new 
f 110.8l<c>, Ill revlaed to allow 15 days 
after public notice of receipt of the ap
plication 1n the Public Document 
Room for the ftlliis of heariDS re
quest.a or intervention petitions on 
minor export or Import license appll
catlona. Al atated before, for m&Jor ap-

plicatlons · publlahed in the PIDaAL ' ·rnlaed bJ' deletlna the nQUlrement 
Rmlna, hearlns requests and inter- · for flllns 20 conformed coplea; and 
nntlon petltlom will be considered former 1110.H· <b> and <c>, new . 
tlmelJ' cmb' If filed not later than 30 1110.89 <b> and <c>. Ill !'fflNd bj 'de
clQI after notice of receipt In the J'D. c:reuma the time perlodl &o corre
DAJ. Rmuna. apond with .tandard requirement.a ID 

(36> In respome to comments, · domestic UceDlimc proceedlnls. · 
1110.82 la revised bJ' pro'f'tdfns equal <41> The comment that the COmm1a
tlme limits for flliDS anawen, add!nc a llon permit interroptorles la· not ac
new provtaion coveriDS replies. and cepted, since, u noted Ni-lier, hear• 
makiDS these conslatent with 1110.81. lap have a le81alative rather than an 

<3'1> In relJl)Onse to aeveral com- adjudicatory format. Instead, former 
menta, 1110.83 II reViled br. 1110,104, new 1110.100, ls rev1aed to 

A. Cbanllns parqraph <bXl> to make clear that parttclpant.a may ad· 
make clear that a key factor the Com· dreall written or oral questions to the 
m1salon will conalder 1n act1DS on an CommlallloD or other presld!nc officer 
intervention petition or heariDS re- who may refer them to other partlcl· 
quest la the Impact of a hea.rins on the pants for response · 
common defense and security of the Althouah seve~ commenton SUS· 
United States <the Commlaaion hu ;ested deletion of former f 110.104<c>, 
not adopted other IUUested criteria,, new f 110.106Cc>, c:oncemJns Import 11· 
llnce It believes that the present crlte- cenalnir hearlnp, the Comm1saloD la 
na aa revised are adequate>; retalnlnc it. u clarlfled, alnce It pro-

B. Add!nc a new paraaraph m apec1. Vides m option for accordln8 addition• 
ty1Dc that, where a h.earlne request or at procedural rlehts in certain cues. 
intervention petition does not atabo (42> In relJl)Onse to 1neral com
Ush an interest which may be affected, menta. former 1110.105, new f 110.10'1, 
the Commlalllon will not conduct ~ 1a reVised by deletlnE the requirement 
new h~ on an lasue ·adequately in paracraph <a> for advance fl11DS of 
explored in another hearlns, uni~ It. rebuttal testimony; bJ' relettermc 
determines that chansed clrcum• . former panoapb <b> u new para. 
stances or new information warrant a sr&Ph <f>: and by lmertlns new para
new hearlns. If the Commllllon deter- sr&Pha <c> and Cd> permittintr members 
mines that a hearfns request or Inter- f to........ · 
Tention petition doa establllh an In· o IZ'OUPI ........... y In their Individual 
terest which may be affected, It will capacities and parttclpanta &o preaent , thefr own wltneaes. 
srant a hearlDC and ltructme It '° The auaestlon that the Comm1Mion 
&ate account of information on tl1e srant subpoema at the request of a 
ame llaue received In &DY previous parttclpant 1a not adopted. Althouch 
h~ · tn new. parqraph <s> · the Commlllldon fa authorized to lasue 
that upon the affirmative vote of two mbpoenaa OD its own motion <aee eeo, 
CommJllldoners a hearfns will be or- tton Hlc. of the Atomic Enerv Act>, 
dered. the snmt of mbpoenaa OD request 

<38> In response to a comment on would be lnconalstent with the I~ 
ff 110.&t and 110.85, the distinction be- ttve format establlshed bJ' these rqu. 
tween the procec1ura for oral heartnp latlons for hearfnp. 
and hearinla conalst.lns of written <U> In rsponae to lleTeral com-
comments 1a clarified. menta. former 1110.10'1, new 1110.109, 

(39> Several commenton stated that la revleed by chana1ns parqraph <a> 
the order of the sections in Subpart I, to require that. when the Commlmdon 
"Public Participation Procedures eon- la not the Presldln& officer, all motions 
cern1Ds License Applicatlom" and muat be med 1nltlalb' with the preldd· 
Subpart ~. "Hearlnp and Declslom" ID8 officer and. all written motions 
wu unclear. For. the moet part, Sub- aerved OD the participant.a; and by 
put I concerm public participation chanliD&' the time limit in 1)&1'&81'1,ph 
procedura prior to hearinla and Sub- Cb> to conform with standard practices 
put J concema procedures durlns In domestic Ucenalns. : 
hear1nl& To make the dlatlDctlon <ff> In response to aeft!'&1 com
clearer, the two IUbparta are retitled: menta, former f 110.110, new f 110.113, 
former 1110.81 fa 1Dcorporated Into la revised by chanlilns parqraph <a> 
ff 110.M and 110.85; former 1110.87 la to proVide for a written Commlaaton 
retlUed and renumbered 1110.81; op1Dlon after a hearlnr. bJ tnmfer
former ff 110.90, 110.92, 110.93 and r1DS former par&craph <c> to Subpart I 
110.95 are deleted from Subpart I, and mak1DS It new f 110.90; and by 
placed in Subpart J and renumbered mak1ns clear In new paraerapb Cd> 
ff 110.101, 110.102, 110.103 and that the CommJsaion may act at 11111' 
110.lOS<aX'I> respectlvelT, and time OD a Ucenae application when the 
ff 110.94, 110.96, 110.9'1 and 110.llO<c> reqwrements In that ~Ph · are 
are renumbered ff 110.89,. 110.88, met. 
110.8'1 and 110.90, respectively. 

SUBl'Aft ,l~JISdIROI 
(40> In response· to commetita. 

former f 110.93<d>, new I 110.103<d>, la 

IIUBPA&T 11:-ancLU. ftOCl:DUllSS ,oa 
Cl.\aSJ7D:D IRPOIUIATIOR m m.utmoa 
(CS> One commentor auaeated that. 

Subpart X limited the !low of cluai· 
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tied Information between the Exectu
tsve Branch and the Commiasion. The 
Commia.11on believes that neither the 
futnc of a hearlna request or Interven
tion petition nor the granttn1 of these 
should Imply any llmJt on the flow of 
elual.fled Information. and this sub
part ha.II been ?1!vlaed 11CCOrdinelY. Sec· 
tlon 110.120 la also clartfled to lndicate 
that, whether or not a heartns ii con
ducted, clusifled information mould 
be declaastfled to the mufmum e,i;tent 
teulble, and. to the extent com!atent 
With clus1flcatlon requirements, 
publle statement.a by the Executive 
Branch will reflect consldemion of 
any cluslfled Information. This la 
reaffirmed ID I no.us, incorpoRtJng 
former I 110.121. . 

(46> In response to a comment. 
former 1110.122, new § 110.12!, II re-

. vised by clarifytng procedures for ob
talnins accesa to classified Informa
tion. The distinction between acces.! to 
cluaUled Information Introduced and 
not Introduced Into a heartna la re
tained. 

<41> In response to a comment, 
former f 110.124, new 1110.123, la re
vised by clartfyfna that. when a par• 
tlcipant does not. Intend to Introduce 
clual!led Information Into a. hea.rin8, ~ 
'notice of"intent should not be filed. 

(48> In response to II comment. 
former f 110.125, new § 110.123Ca>, la 
revfaed by clarUylne that a het.rln&f 
participant must file a notice of Intent 
to Introduce clustfled Information at 
the earliest pomuble time after the 
he&rin8 notice. · 

<41> One commenter questioned the 
need for parqrapbl <b> and <e> of 

· former I 110.126, new t 110.125 <b><2> 
and <b><3>, and recommended deletion. 
These parqraphs are clari!led but 
remain eaaentially unch&nsed, They 
mmpJy note that u.ll puUdpanta 
should attempt to emure that any 
clualfied Information Introduced tn a 
hearillc 11, to the extent consistent 
With claaiflcation - requirement.a, de
cl&ssilled and f1!flected In the publlc 
heartns record. 

<50> In ~n.se ~ 111, comment. 
I 110.12'1 II deleted u unneceu&JT. 
The Cmnmisalon -Will. In &DJ' event. 
iJ-n, appropriate wetaht to 11.Dl,' elust· 
tied Information. whethu or not It II 
Introduced into a hearlnc. 

IVBl'All'l L-llUI D«l>JDJIG COl/fCDJfDffl 
ffD JIIIGULAflOKI IJf nlI1J PAn 

(51> Subpart L hu been cl&rU!ed· to 
mate It consistent with the cha.naea to 
other subpart.a. · 

Pursuant to the AtomJc Ene!'i"Y Act 
of 1954, u emended. the Eneru Reor
pnlzatlon Act of 197 4, a.a amended. 
and sectfons 552 and 533 of Title 5 of 
the United States Code, the followlnc 
new Part 110, toaether with conform
IDs changes, to Title 10, Chapter I. 
Code of Federal Relulatlona, I.I pub
lished u a document aubJec:t to codlfi• 
cat1oD. . 
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PART 110-EXPORT AND IMPORT or 
NUCLEAR EQUIPMENT AND MATE
RIAL 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 
SUMMARY: Pursuant to the Nuclear 
Non-Proliferation Act of 1978 <NNPA), 
t.he Nuclear Regulatory Commission 
(NRC) has amended its export/import 
regulations (10 CFR Part 110). The 
amended regulations incorporate the 
new export criteria mandated by the 
NNPA to govern exports of nuclear fa
cilities, source material and special nu
clear material for peaceful nuclear 
uses. Consistent with the NNPA, the 
amended regulations would also pro
vide for NRC export control authority 
over nuclear facility components and 
other nuclear items and substances 
having possible significance for nucle
ar explosive uses. Because the NNPA 
requires the Commission to promul
gate regulations within a short time 
frame, the amendments are being 
made effective immediately. However, 
the Commission is soliciting public 
comments with a view to further 
amending Part 110 to incorporate 
public views if warranted. 
DATES: Effective date: May 19, 1978. 
Comments should be submitted by 
July 8, 1978. 

ADDRESSES: Send comments to the 
Secretary of the Commission, U.S. Nu
clear Regulatory Commission, Wash
ington, D.C. 20555, Attention: Docket
ing and Service Branch. Copies of 
comments received may be examined 
at the Commission's Public Document 
Room at 1717 H Street NW., Washing
ton, D.C. 
FOR FURTHER INFORMATION 
CONTACT: 

Joanna M. Becker, Esq., Office of 
the Executive Legal Director. U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, telephone 
492-7630, or Marvin R. Peterson, 
Office of International Programs, 
U.S. Nuclear Regulatory Commis-

sion, Washington, D.C. 20555, tele
phone 492-8155. 

SUPPLEMENTARY INFORMATION: 
On February 17, 1978, NRC published 
at 43 FR 6915 a new Part 110 to Chap
ter 1, Title 10 of the Code of Federal 
Regulations, entitled "Export and 
Import of Nuclear Facilities and Mate
rials." This part, which became effec
tive on May 3, 1978, codified in one 
place NRC's export and import regula
tions and contained special provisions 
for public participation in NRC's 
export and import licensing review 
process. Part 110 did not contain any 
major substantive revisions to the 
standards and procedures for granting 
or denying export license applications, 
since these areas were still undergoing 
consideration by the Congress, the Ex
ecutive Branch, and NRC. 

On March 10, 1978, the President 
signed the Nuclear Non-Proliferation 
Act of 1978 (NNPA), which specifically 
addresses export licensing procedures 
and criteria. The NNPA directs NRC 
to promulgate revised export control. 
regulations incorporating the major 
portion of the Act's requirements by 
July 7, 1978, and new regulations cov
ering physical security standards by 
May 9, 1978. NRC has chosen to pro
mulgate both portions of its amended 
regulations simultaneously. 

Although many sections of Part 110 
are unchanged by the new amend
ments, both substantive and format 
changes are made in various parts of 
Part 110. It is therefore being repub
lished in its entirety for the conven
ience of the public. 

SUMMARY OF REGULATIONS 

The major changes to Part 110 are 
summarized below in the order in 
which they appear: 

1. § 110.1. The scope of Part 110 has 
been expanded to cover the additional 
material and equipment transferred to 
NRC's export control authority from 
the Department of Commerce pursu
_ ant to section 109 of the Atomic 
Energy Act and also to give NRC au
thority to license exports of the De
partment of Energy upon application 
by that Department. A new Appendix 
A has been added to provide the public 
with a detailed list of all equipment 
and material under NRC's export and 
import control authority. The statuto
ry criterion f9r ~l~cttng "compo-

nents," "items" and "substances" re
ferenced in amended section 109 of the 
Atomic Energy Act for Commission li
censing is that of "especially relevant 
from the standpoint of export control 
because of their significance for nucle
ar explosive purposes." The compo
nents, items and substances chosen are 
essentially those on the Nuclear Sup
pliers' Group and IAEA Zangger Com
mittee trigger lists, thus reflecting an 
international consensus on items con
sidered to be significant for nuclear 
explosive uses. To avoid problems as
sociated with dual licensing authori
ties, agreement has also been reached 
with the Commerce Department that 
all specially designed components for 
nuclear reactors will be transferred to 
NRC's export control authority. This 
will enable exporters to apply to one 
agency for all proposed exports of nu
clear reactor components. 

2. § 110.2. New definitions have been 
added for deuterium, high and low-en
riched uranium, nuclear equipment, 
nuclear-grade graphite, nuclear mate
rial, physical security and production 
facility. The "utilization facility" defi
nition has been changed so that "utili
zation facility" now means either a 
complete nuclear reactor, a reactor 
pressure vessel, a primary coolant 
pump, a control rod or a nuclear fuel 
charging or discharging machine. 
These definition changes are primarily 
related to NRC's expanded export li
censing authority. The new definition 
of "utilization facility" has the effect 
of bringing within that definition cer
tain components "especially designed" 
for a utilization facility as permitted 
by section 11 cc of the Atomic Energy 
Act. The components chosen are 
deemed to be especially critical for the 
functioning of a utilization facility. 

3. § 110.6. This section has been reti
tled "Retransfers" to conform with 
the language in the NNPA. 

4. § 110.11. The exemption in§ 110.11 
for Department of Energy prime con
tractors has been deleted, as further 
review indicated no need for its inclu
sion. It has been replaced by a new ex
emption for imports of nuclear equip
ment, source material and byproduct 
material by licensees authorized to 
possess such equipment or material 
under another exemption or a specific 
or general license issued by the Com
mission or an Agreement State. 
Except for nuclear equipment, the 
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import license exemptions were previ
ously covered by the general license in 
§ 110.25. 

5. § 110.25 and § 110.26. These sec
tions provide new general licenses for 
exports of small quantities of deuter
ium (including heavy water) and nu
clear grade graphite. 

6. Subpart E. This Subpart has been 
extensively revised and expanded to 
incorporate the new export criteria 
mandated by the NNPA and the relat
ed procedures pertaining to the review 
of export license applications. The 
new export criteria are listed in 
§ 110.42. 

Section 110.43 sets out the physical 
security standards, amplifying the new 
physical security criterion in 
§ 110.42(a)(3). The physical security 
standard which will be used in acting 
upon applications for licenses to 
export facilities, special nuclear mate
rial and source material is specified as, 
at a minimum, protection comparable 
to that set forth in International 
Atomic Energy Agency publication 
INFCIRC/225, Rev. 1. The measures 
recommended in that publication are 
international guidelines to which the 
United States subscribes, whose use is 
permitted by section 304(d) of the Nu
clear Non-Proliferation Act of 1978. In 
the Commission's judgment such 
levels of physical security will provide 
adequate protection for the facilities 
and materials to w:hich they must be 
applied as provided by section 127(3) 
of the Atomic Energy Act. 

The Commission notes that, in eval
uating whether the physical security 
program established by the recipient 
country meets the physical security 
standards of § 110.43, the staff will 
consider for Category I materials (see 
Appendix C to Part 110) the following 
essential elements, or their equivalent: 

(i) Storage of materials in areas 
which provide penetration resistance 
and delay; 

(ii) Protection of processing and 
storage areas with intrusion alarm 
system; 

(iii) 24-hour armed security force (or 
an unarmed security force if a nation
al or regional emergency plan has 
been established that will ensure im
mediate wide scale alert and response 

· by armed policy or other government 
agencies>; 

(iv) Armed offsite forces capable of 
response; 

<v> Independent duplicated transmis
sion system for two-way voice commu
nication; 

(vi) Procedures to control access to 
and to provide continuing surveillance 
in material storage and processing 
areas; 

(vii) Protection of transport by es
corts or guards to be armed if armed 
emergency teams are not available for 
timely response to prevent attempted 
theft and facilitate recovery; 

(viii) Transport in vehicles equipped 
with communications capable of call
ing for assistance from the local police 
or emergency team; 

(ix) A program for determining 
trustworthiness of guards and individ
uals who have access to nuclear mate
rials. 

The Commission also notes that the 
staff will consider any potential 
threats to nuclear activities within the 
recipient country. 

Section 110.44 sets out the basic stat
utory findings NRC must make before 
issuing an export or import license and 
provides for referral of. expo~t licen~e 
applications to the President if NRC is 
unable to make the requisite findings. 

7. § 110.51. This section has b~en re
vised to indicate that changes m the 
value of nuclear equipment authorized 
for export do not require a license 
amendment. 

8. § 110.80. This section pro~ides th3:t 
the procedures in Part 110 will consti
tute the sole basis for hearings on 
export license applications. Those pro
cedures have not been substantially 
changed except for the addition of cri
teria to be used in determining wheth- · 
er to grant leave to intervene or hold a 
hearing in export licensing proceed
ings mandated by section 304(b) of the 
NNPA as follows: 

(1) Whether intervention or a hear
ing would be in the public interest and 

(2) Whether intervention or a hear
ing would assist the Commission in 
making the stah£tciry determinations 
required by the Atomic Energy Act. 

The Commission intends to develop 
a new general license for the export of 
nuclear equipment to approved nucle
ar facilities abroad. Section 110.21 has 
been reserved for such a general li
cense which would be the subject of a 
notic; of proposed rule making to be 
published at a later date. . . 

Other revisions of an editorial 
nature have been made to Part 110. 
Although revised Part 110 is effective 
immediately, the Commission and the 
Commerce Department have agreed 
that the transfer of export licensing 
responsibility for items currently li
censed by the Commerce Department 
will take place July 8, which will 
permit a more orderly transfer ?f re
sponsibilities and result in less disrup
tion to licensee export activities. The 
items involved are those listed in Ap
pendix A, paragraphs Ca)(l) through 
(a)C9); paragraphs Cb)(l) through 
(b)C7)· paragraphs Cc)(l) through 
(c)C6); and paragraphs Cd), Ce), Ci>, and 
(j). Applications for the export of the 
items covered by these paragraphs will 
be accepted by the Department of 
Commerce through July 7, 1978, after 
which license applications shall be 
submitted to NRC. Prospective appli
cants may obtain NRC export license 
application forms from the Assistant 
Director for Export/Import and Inter
national Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. 

Because the NNPA mandates that 
the amendments required by that Act 
be promulgated within a time period 
that does not permit publication of a 
notice of proposed rule making and 

public procedure thereon, the Com
mission has found that such notice 
and public procedure are impractica
ble and that good cause exists for 
making revised Part 110 effective 
without the customary 30-day notice. 
The Commission invites all interested 
persons who desire to submit written 
comments or suggestions for consider
ation in connection with revised Part 
110 to send them to the Secretary of 
the Commission, U.S. Nuclear Regula
tory Commission, Washington, D.C. 
20555, Attention: Docketing and Serv
ice Branch. Comments should be sub
mitted by July 8, 1978. Copies of com
ments received may be examined at 
the Commission's Public Document 
Room at 1717 H Street NW., Washing
ton, D.C. Pursuant to the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974 as 
amended, the Nuclear Non-Prolifera
tion Act of 1978 and Sections 552 and 
553 of Title 5 of the United States 
Code, the revised Part 110 of Title 10, 
Chapter 1, Code of Federal Regula
tions is published as a document sub
ject to codification. 

45 FR 11114 

Published 2/20/80 
Effective 2/20/80 

10 CFR Part 110 

Commission Review of Export License 
Applications 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission has revised its regulations 
to narrow those classes of export 
applications which will require 
Commissioner review. The Commission 
has determined that certain classes of 
nuclear export license applications do 
not raise issues which require review by 
the Commission. 
EFFECTIVE DATE: Febru?ry 20, 1980. 
FOR FURTHER INFORMATION CONTACT: 
James B. Devine, Office of Policy 
Evaluation, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555 
(202-634-3302.) 
SUPPLEMENTARY INFORMATION: The 
Nuclear Regulatory Commission has 
reviewed its processing of nuclear 
export license applications under the 
Atomic Energy Act of 1954, as amended, 
and the Nuclear Non-Proliferation Act of 
1978 and determined that certain classes 
of nui::lear export license applications do 
not raise issues which require review by 
the Commissioners. Therefore, the 
Commission has revised its regulations 
to delegate authority to the NRC staff to 
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act upon certain -classes of applications 
without prior consultation with the 
Commissioners. Under the revised 
rcgi1lations, ihe Commissioners will 
continue to review all applications 
seeking a license to export production 
and utilization facilities: In addition, the 
Commissioners will review all exports 
0£ one effective kilogram or more of high 
enriched uranium and plutonitim (except 
for plutonium comprised 0£ 80% or more 
of Pu-238), all exports of 1,000 kilograms 
or mo~e 0£ heavy water or nuclear grade 
graphite, and any NRC-licensed 
components destined for. use in a 
reprocessing. enrichment or heavy water 
production facility. The Commissioners 
will also review any proposed export of 
any material or equipment, including 
Section 109 components, items and 
substances to a country to which the 
'C9,!Ilmissioners have not previously 
authorized an export pursuant to the 
Nuclear Non-Proliferation Act 0£ 1978. 
Other license applications will be 
reviewed by the Commissioners i£ either 
the NRC staff or a majority of the 
Commissioners determines the 
application should be reviewed by 
Commissioners. 

Under the revised regulations the 
Commission will continue ·to review 
applications raising major policy or legal 
issues. By providing the NRC staff with 
more authority to act on routine 
applications without prior 
Cominissiorier consultation, the export 
licensing process will be expedited. This 
modification furthers the policy set forth 
in Section 2 of the Nuclear Non
Proliferation Act that the U.S. be a 

. timely and reliable supplier of nuclear 
commodities to countries which have 
adopted effective non-proliferation 
policies. 

Because these amendments relate 
sqlely to matters of internal agency 
procedures, and effective utilization of 
agency personnel, good cause exists for 
omitting notice of proposed rulemaking. 
and. public procedure thereon, as 
unnecessary and for making the 
amendment effective February 20, 1980. 

P.ursuant to section 2201(p) of Title 42 
of the United States Code, and sections 
552 and 553 of Title 5 of the United 
States.Code, the following amendments 
to Title 10, Chapter 1, Code of Federal 
Regulations, Part 110, are published as a 
document subject to codification, to be 
effective February 20, 1980. 

·-45.FR 18370 
Published 3/21/80 

· Effective 4/21/80 

10CFR Part 110 

Export and Import of Nuclear 
Equipment and Materlal; Export of 

· Certain Minor Quantities· of Nuclear 
Material · 

AGENCY: U.S. Nuclear Regulatory 
CommiSBion. 
ACTI.ON: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending Its regulations 
by simplifying its licensing requirements 
for the export of certain quantities of 
nuclear material which do not have 
significance from a nuclear proliferation 
perspective. The amendments establish 
or expand general licensing provisions 
for gram quantities of special nuclear 
material (SNM) and certain kinds of 
source and byproduct material. The 
amendments, which reflect public . 
comments, are the result of an extensive 
review by the Commission and the · 
Executive Branch aimed at updating and 
streamlining NRC regulations to permit 
the expedited export of nuclear material 
where no significant nuclear 
proliferation risks are involved. This 
final rule leaves unchanged the general 
license for the export of americium-241, 
Revisions to that general license will be 
proposed in a separate rulemaking 
proceeding. · 
EFFECTIVE DATE:•April 21, 1980. 
FOR FURTHER INFORMATION CONTACT: 
Joanna M. Becker, Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, telephone 301/492-7630 or 
Marvin R. Peterson, Office of 
International Programs, U.S. Nuclear 
Regulatory CommiBBion, Washington, 
D.C. 20555, telephone 301/492~155. 
SUPPLEMENTARY.INFORMATION: On May 
9, .1978, NRC published In the Federal 
Register (43 FR 19861) a proposal to 
amend 10 CFR Part 110. The proposed 
amendments would simplify licensing 
requirements for the export of certain 
minor quantities of nuclear material. 
The proposed amendments would 
establish a new general license for the 
export of up to 3 grams of SNM when 
contained in sensing components 
installed in instruments, and for the 
export of plutonium-238 when contained 
in cardiac pacemakers. 

In addition, it was proposed that 
authority be provided for the issuance of 
specific licenses to export plutonium-
238, up to 3 grams of any other SNM and 
100 grams or less of SNM diluted so as 
to be unusable for any nuclear activity 
relevant from the point of view of 
safeguards and practicably 
irrecoverable, other than under the 
terms of an agreement for cooperation 
with another netion. 

The existing general licenses for 
source material would be revised to 
eliminate, where possible, the more 
restrictive application of general 
licenses with respect'to exports to 
communist countries. 

Because of the national security 
concern over the possible use of 
americlwn-241 and poloni~210 as 
neutron sources, the existing general 
licenses for these materials would be 
revoked. 

The existing general license for 
byproduct material having an etomlc 
number between 3 and 83 would be 
broadened to encompass exports to 
most communist countries. The existing 
licensing exemptions for commodities 
containing byproduct material would be 
eliminated, since these exemptions 
would no longer be needed to permit' . 
exports to those communist countries 
.not allowed to receive exports under the 
existing general license. Elimination of 
the byprqduct material exemption would 
also preclude the export of any material 
to countries against which the United 
States then had a comprehensive trade 
embargo (Cambodia, Cuba, North Korea, 
Southern Rhodesia and Vietnam). 
. Finally, the cumulative limits on the 
export under general license of certain 
forms of tritium and poloniwn-210 
would be eliminated. 

Twen~ letters of comments from the 
public were received in response to the 

· proposed rule. Copies of these 
comments have been placed in the 
Commission's Public Document Room at 
1717 H Street NW., Washington. D.C. 

Except for the proposed deletion of 
the geni:ral license for americiwn-241, 
the comments were generally In support 
of the proposed amendments. Of the 20 
commenters, 14 pbjected to the proposed 
deletion of the americium-241 general 
license and requested retention of at 
least a portion of that license. Several 
recommendations were also made to 
revise NRC's export regulations to 
provide general licenses for additional 
items. 

In a:Mi?ion to the public comments, 
the Executive Branch requested that the 
proposed general license for SNM 
contained in instruments be revised to 
restrict the amount of plutonium and 
uranium-233 in each instrument to .1 
gram because of the possible national 
security concerns over the use of these 
materials. 

In view of these comments, the 
Commission has decide·d on a two-stage 
approach. First. it has adopted those 

· portions of the proposed amendments 
which were not the subject of significant 
criticism. Second, it will address the 
issue of the americlwn-241 general 
license in a revised proposed 
amendment to be published at a later 
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date. The requests for a.dditional general 
licenses will also be considered in thio 
separate rule making proceeding. 

Vlith respect to the amendments 
which follow, the resolution of the 
comments received ls as follows: 

1. Section 110.22 Export of special 
auclear material. The quantity of 
plutonium and uraniu.m-233 permitted to 
be exported hes been limited to .1 gram 
per instrument. This general license has 
also been clarified to specify that (a} ilie 
3 gram and .1 gram limitations apply tu 
the quantity of SNM contained in each 
instrument, and not to individual 
shipments; and (b) that there is no 
quantity limitations for plutonium-238 
contained in cardiac pacemakers. 

· 2. Section 110.24 Export of byproduct 
material [formeriy numbered§ 110.21). 
As noted above, the general license for 
americium-241 has not been revoked 
(§ 110.24(e)J. 

3. The general license for tritium in 
luminous safety devices installed in 
aircraft has been i-etained. The proposed 
amendments inadvertently would have 
required a specific licens; for 100 curies 
or more of tritium in such devir,es on a 
single aircraft. 

4. One commenter requested 
clarification as to whether an export 
iicense could be issued authorizing 
several shipments over a period of e 
year or more. Section 110.30( d) of Pu:1 
110 speeks clearly to this matter. 

5. Pursuant to Executive Order 12183 
of December 16. 1979, the embargo of 
exports to Zimbabwe-Rhodesia has 
been deleted. 

6. In add.ition:editorial amendments 
or corrections· have been made in 
H 110.2.Z through 110.28 and § 110.44. It 
should also be noted that § 110.13 is 
deleted. Thio deletion waa discussed in 
I.he statement of consideJ"at!ons 
accompanying the proposed rule but 
was inadvertently not included in the 
text of the propoRed amendments. Also, 
in § 110.24, the general license \o export 
tritiu..'11 coniained in labeled organic 
compounds has been changed to include 
tritium L'l inorganic compow1de all well. 

The para.graph concerning reporting 
rP.quiremenie (included in the proposed 
rule as § 110.26) has also been deleted. 
These requirements were necessary 
because of international exoori-control 
procedures subscribed to by the United 
States. However, due to a recent change 
in these procedures, reporting is no 
longer required. 

The Commission has concluded that 
the amendments, lncludins the 
exemption in § 110.44(eJ(1J, are not 
inimical to the common defense and 
security, do noi constitute an 
unreasonable risk to the public health 
and safety, end will not result In any 
activity that adveraely affects the 

environment. Furthermore, the 
amendments are consistent with the 
provisions of the Atomic Energy Act of 
1954, as amended by the Nuclear 
Nonproliferation Act of 1978, and do not 
conflict with the safeguards criteria of 
the International Atomic Energy 
Agency. 

The amendments are not inconsistent 
with the obligations of the United States 
under any treaty oi; lntematione.l 
arrangement, including the Treaty on the 
Non-Proliferation of Nuclear Weapons. 

Commissioner Bradford non
concurred in the proposed amendments 
exempting minor quantities from the 
Atomic F..nergy Act's Agreement for 
Cooperation requirement. He bellaveD 
thc1t the amendm.entR are probably 
illegal under the Atomic Energy Act and 
would not approve them without 
Congrnssional action. Commissioner 
Bradford also non-concurred In the staff 
conclusion that general licenses could 
be exempted from the requirement of 
Section 126. 

Since the amendments will not result 
in anv increased reauirements or 
expe;rne to the public, the Commission 
has not prepared a aeparate value
impact analysis. Based on past licensing 
actions, the amendments should reduce 
the i1umber of 3pecific export licensem 
ia11ued by the Commission by 
approximately 5 to 10 percent. 

Accordingly, t.he foilowing 
arnendmente to Title 10, Chapter 1, Code 
of Federal Regulalions, Part 110, are 
published as a document subject to 
codif:ca tion. 

45 FR 18905 
Published 3/24/80 
Effective 3/24/80 

Deletio11 of :·eference to Panama Canal 
Zone; 1l1 inor ,1n;endrnents 

Se.a Part ,J. Statements of Consideration. 

45 FR 51184 

Published 8/1/80 

E Hect ive 8/1 i80 

10 CFR Psrt 110 

E:<port tmd Import of Nuclear 
Equipmant and t.1aiterlal; Comml$Slon 
Review of Export Ucen~e Application 

AGEt4CY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory
Commissipn has amended its 

regulations to narrow and clarify those 
classes of export license applications 
which will require Commissioner 
review. The Commission has determined 
that certain classes of nuclear export 
license applications do not raise issues. 
which require review by the 
Commission. 
EFFECTIVE DATE: August 1, 1980. 
FOR FU!ITHER INFORMATION CONTACT: 
Marvin R. Peterson, Office of 
International Programs, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555 {301-492-8155]. 
SU?PU:MIENTARY INFORMATION: The 
Nuclear Regulatory Commission has 
reviewed its processing of nuclear 
export license applications under the 
Atomic Eneq,iy Act of 1954. as amended, 
and the Nuclear Non-Proliferation Act of 
1878 and determined that certain classes 
of nuciear export license applications do 
not raise issues which require review by 
the Commissioners. Therefore, the 
Commission has amended § 110.40[b)[5) 
of 10 CFR Part 110 to delegate additional 
authority \o the NRC staff to act upon 
certain classes of applications without . 
prior consultation with the 
Commissioners. 

Presently, the Commissioners review 
all proposed exports tc countries to 
which they had not previously 
authorized an export pursuant to the 
Nuclear Non-Proliferntion Act of 1978. 
Under the emended paragraph, the 
Commissioners will review only 
applications for licenses to export 
source or special nuclear material for 
pzaceful nuclec1r uses, or components, 
items and substances subject to section 
109b. of the Atomic Energy Act of 1954, 
as amended, to such countries. In 
addition the Commission has amended 
§ 110.40[b) (2) and (4) to clarify their 
intent. 

Because these amendments relate 
solely to matters of internal agency 
management, notice of proposed 
rulernakl.ng and public procedure 
thereon are not required by aection 553 
of Title 5 of the United States Code. 

Pursuant to the Atomic Energy Act of 
1954, as amen4ed, the Energy 
Reorganization Act of 1974, and sections 
552 and 553 of Tiile 5 of the United 
Sta te3 Code, ·the following amendment 
cf Title 10, Chapter I. Code of Federal 
Regulations. Part 110, is published as a 
document subject to codification. 

47 FR 6610 
Published 2/16/82 
Effective 2/16/82 

,, 
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date. The requests for addiUonal general 
lk:enae1 will also be considered in lllil 
eeparate Nie makfns proceedfns. 

With respect to the amendments 
which follow, the resolution of the 
comments received i1 ae follawa: 

1. Section 11CJ.22 Export of apeclal 
nuclear material. The quantity of 
plutonium and uranium-233 pennftted to 
be exported ha1 been limited to .1 gram 
per lnatNmenL Thie general licenH bu 
aleo been clarified to apec:ify that (a) the 
3 gram and .1 gram limitatiom apply to 
the quantity of SNM contained in each 
lnltNment. and not to individual 
1hfpmentr, and (b) that there 11 no 
quantity llmitationi far plutonlum-238 
contained In cardiac pacemakers. 

Z. Section 110.24 Export of byproduct 
material (formerly numbered I 11D.21). 
A. noted above, the general Ucenea for 
ameridum-241 has not been revoked 
(I 110.24(e)). 

S. The general llcenee for tritium in 
lumlnoue eafety devicee installed In 
aircraft has been retained. The proposed 
amendments inadvertently would have 
required a specific license for 100 curiee 
or more of tritium in such devices on a 
siqle aircraft. 

t. One-commenter requested 
clarillcation ae to whether an export 
license could be issued authorizing 
HVeral shipments over a period of a 
year or.more. Section 11D.30(d) of Part 
110 apeab clearly to thi1 matter. 

5. Pllnuant to Executive Order 12183 
of December 18, 1979, the embargo of 
exportl to Zimbabwa.Rhodesia hae 
been deleted. 

II. ID addition. editorial amendmenta 
or corrections have been made in 
11110.22 through 110.28 and I 110.44. It 
should alao be noted that I 110.13 i1 
deleted. This deletion waa discuesed in 
the statement of consideration, 
accompanying the proposed nale but 
wa1 inadvertently not included in the 
text of the propo1ed amendmenta. AllD, 
In I 110.24. the general licen,e to export 
tritium contained in labeled organic 
c:ompounde hai been changed to include 
tritium In inorganic compounds aa welL 

Thtt paragraph concerning reportfns 
requirement, (Included in the proposed 
rule aa I 110.28) baa al10 been deleted. 

. TheH requirements were nece11ary 
becauae of international export-control 
procedures 1ubscribed to by the United 
Statea. However, due to a recent change 
in theae procedures, reportina ls no 
longer required. 

The Comml111ion haa concluded that 
tbe amendments. includins the 
exemption in I 110.44(a)(1J, are not 
Inimical to the common defense and 
HCUrlty, do not constitute ID 
unreasonable risk to the public health 
and safety, and wW not result In any 
activity that advenely aff'ecll the 

environmenL Furthermore, the 
amendmenta are consistent with the 
provisions of the Atomic Energy Act of 
195f, ae amended by the Nuclear 
Nonproliferation Act of 197S. and do not 
conflict with the safeguards criteria of 
the Intematlonal Atomic Energy 
Agency. 

The amendment• are not incomlstent 
with the obligation• of the United State, 
under any treaty o~ international 
arrangement. including the Treaty on the 
Non-Proliferation of Nuclear Weapons. 

Commissioner Bradford non
concurred in the propo1ed amendmenta 
exempting minor quantitiea from the 
Atomic Energy Act's Agreement for 
Cooperation requiremenL He bellevea 
that the amendmenta are probably 
Wegal under the Atomic Energy Act and 
would not approve them without 
Congre111ional action. Commi111ioner 
Bradford also non-concurred In the staff 
conclusion that general licenses could 
be exempted from the requirement of 
Section 128. 

Since the amendmenll will not result· 
in any increased requirements or 
expense to the public, the Commf11ion 
ha1 not prepared a separate value
impact analysis. Baaed on past licensing 
actions, the amendments should reduce 
the number of specific export llcenan 
iasued by the Commi111ion by 
approximately 5 to 10percent. 

Accordingly, the following 
amendments to ntle 10. Chapter 1, Code 
of Federal Regulatione. Part 110. are 
published 81 a document subject to 
codification. 

45 FR 18905 
Publishad 3/24/80 
Effective 3/24/80 

Deletion of reference to Panama Canal 
Zone; Minor Amendments 

See Part 4 Statements of Consideration. 

45 FR 51184 

PublisfMd 8/1/80 

Effective 8/1/80 

10 CFR Part 110 

Export and Import of Nuclear 
Equipment and Matertal; Comm!Ulon 
Review of Export Ucenae Appllcatlon 

AUNCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

IUMMAlrr. The Nuclear Regulatory· 
Commission has amended its 

regulations to narrow and clarify those 
cla1111es of export license applicatione 
which will require Commissioner 
review. The Commisaion has determined 
that certain classes of nuclear export 
license applications do not raise issues 
which require review by the 
Commission. 
El'F'l!CTIVE DATE: August 1, 1980. 
FOR IIURTHl!II INFORIIATION COfffACT: 
Marvin R. Peterson. Office of 
lntemational Programs, U.S. Nuclear 
Regulatory Commission. Washington. 
D.C. 20555 (301-49z-at55). 
SUPPLl!lll!fffARY INl'ORIIATlaN: The 
Nuclear Regulatory Commisaion bas 
reviewed its processing of nuclear 
export license applications wider the 
Atomic Energy Act of 1954. as amended, 
and the Nuclear Non-Proliferation Act of 
1978 and determined that certain classes 
of nuclear export license applications do 
not raise iaaues which require review by 
the Commissioners. Therefore, the 
Commission has amended I 110.40{b)(S) 
of 10 CFR Part 110 to delegate additional 
authority to the NRC staff to act upon 
certain classes of applications without 
prior consultation with the 
Commissioners. 

Presently. the Commissioners review 
all proposed exports to countries to 
which they bad not previously 
authorized an export pursuant to the 

. Nuclear Non-Proliferation Act of 1978. 
Under the amended paragraph. the 
Commissioners will review only 
applications for licenses to export 
source or special nuclear material for 
peaceful nuclear uses. or components, 
items and substances subject to section 
109b. of the Atomic Energy Act of 1954, 
as amended. to such countries. In 
addition the Commission has amended 
§ 110.40(b) (2) and (4) to clarify their 
intent. 

Because these amendments relate 
solely to matters of internal ag1mcy 
management, notice of proposed 
rulemaking and public procedure 
thereon are not required by section 553 
of Title 5 of the United Sta tea Code. 

Pursuant to the Atomic Energy Act of 
1954. H amended. the Energy 
Reorganization Act of 1974. and aections 
552 and 553 of Title 5 of the United 
States Code. the following amendment 
of Title 10. Chapter J. Code of Federal · 
Regulations, Part 110. is published as a 
document subject to codification. 

47 FR 6610 
PublisMd 2/16/82 
Effective 2/16/82 
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10 CFR Part 110 

Export of Safeguard• Sample•·. 
Punuant to·the US/IAEA Safeguard• · 
Agrnment. 
AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

IUMIIARY: The Nuc,lear Regulatory 
Commi111ion ii amending its regulations 
to exempt the export of IAEA · 
aafeguards samples from the 
nqwrementa for a license. Thia 
amendment will permit the United . 
States to implement that portion of the 
US/IAEA Safeguards Agreement which 
Involves the export of IAEA safeguards 
1amples of special nuclear material from 
facilities designated by the IAEA for the 
application of safeguards. The · · 
amendment will permit the export of 
these samples without an export license, 
by NRC licensees, Agreement State 
licensees, and the U.S. Department of 
Energy. 

. IPRCTIVI DATI: February 1S. 1982. .. 
POA.FURTHIII INFORMA'nON CONTACT: 
Joanna M. Becker, Office of the 

Executive Legal Director, U.S. Nuclear 
Regulatory, Commission, Washington. 
D.C. 20555, (301) .492-7630; or . 

David A. Myers, Office of Intemational 
Programs, U.S. Nuclear Regulatory . 
Commission. Washington. D.C. 20555, 
(301) 49z-at55 · , . , 

IUPl'UM!NTARY INPORMA'nON: The US/ 
IAEA.Agreement for the Application of 
Safeguards in the United States (the 
Agreement) provides for the application 
of IAEA safeguards to selected U.S. 
nuclear facilities. On July 29, 1980, the 
Nuclear Regulatory Commission · · 
published in the Federal Rqlst'er (45 FR 
S070S) a final nile adding a ~ew part 75, 
anc;l amending Parts 40, so;· 70 and 150 of 
the Commission's regulations. Part 75 . 
and the conforming amendments 
establish the primary means by which . 
the.Agreement will be Implemented with 
respect to NRC and Agreement State 
licensees,, · · . . . 

The purpose of the followfns 
amendment to Part 110 is to facilitate 
certain safeguards activities, required 
by the Agreement, which will involve 
the export of IAEA safeguards samples 
of special nuclear material from those 
facilities designated by the IAEA for the 
application .of safeguards. 

An intesral part of the safeguards 
approach at bulk handling facilities 
under IAEA safeguards is the' 
destructive analysis of representative , 
1amplea, drawn from the facility's 
Inventory. Thia analysis la necessary to 
verify the element and isotopic content 
of a representative portion of the 
facility's inventory in order to establish 

confidence in the facility's reported 
Inventory. This material aamp~ and 
analysis ii not normally included in the 
IAEA safeguards approach for most 
types of reactors. 

The total annual quantity of · 
safeguards samples fa anticipated to be 
100 grams or less of contained fissile 
material (Pu, U-233 and U-235) per 
facility. · · 

While it would be administratively 
possible for each NRC and Agreement 
State licensee selected by the IAEA for 
the application of safeguards and for the 
Deputment of Energy (DOE), to apply 
for a specific license to export IAEA · 
safeguards samples, exempting these 
exports from th~ requirements for a 
license will avoid: (1) An administrative 
burden on licenses or DOE who · 
otherwise would have to file 
applications for specific licenses: (2) 
possible delays which might result from 
NRC processing of specific license _ 
applications: and (3) the problems which 
would arise if tile operator ofa 
safeguarded facility did not apply 
promptly for a specific license. 
Exempting these exports from the . 
requirements for a license is consistent 
with the provisions in section 122 of the 
Atomic Energy Act, as amended. that 
the Commission"givemaximum effect 
to the pollcie, contained in any 
international amirigement" and with 
NRCa policy to minimize the burden on · 
licensees of implementing the · . . 
Agreement. 

Pursuant to ae'ctions 57d. and 54c. of 
the Atomic ~ergy Act of 1954, as · 
amended. the Commission has 
concluded that exemption from the 
requirements for a license for the export 
of IAEA safeguards samples is not 
inimical to the common defense and 
security, and do,s not constitute an · 
unreasonable risk to the public health 
and safety. Furthermore, the amendment 
is consistent with other provisions of the 
Atomic Energy Act. as amended by the 
Nuclear Nonproliferation Act of197S. 
with the Treaty on the Nonproliferation 
of Nuclear Weapons, and with the · · 
obligations of the United Staie, under 
the US/IAEA Safeguards Asreement. 

The Commission has not prepared an 
environmental impact statement or a' 
negative declaration since the 
amendment Is non-substantive and 
insignificant from the standpoint of 
environmental impact. 

The rmal rule contains no new or · 
apiended requir!!meritsfor 
recordkeeping, reporting, plans or 
·procedures, applications, or any other_ 
type of information collection subject to 
the Paperwork Reduction Act of 1980. 

Since the amendment will not result in 
any increased requirements or expense 

to the public, the CommiBBion baa not 
prepared a separate value-impact · · · 
analysis. Based on preliminary 
estimates, the amendment should reduce 
the number of specific export licena~· 
required for ~plementation of the US/ 
IAEA Safeguards Asn,ement by 
approximately 3 llcenses per bulk 
handling facility per year. 

licensees should note that nothing In 
the amendment is intended to relieve 
any person from complying with other 
U.S. govemmenJ agencies' regulattoni 
applicable to exports under their · 
authority, anyJJertinent requirement In 
Parts 71 and 73 of Title 10 of the Code of 
Federal Regulations, or any Commi111lon 
order pursuant to section 2.Dl(a) of the 
Energy Reorganization Act of 19'14, •• 
amended. pertaining to -6hipment of 
plutonium by air. . . · · 

Becauie this amendment lmrolvea the 
foreign affairs functions of the UJilted 
States, notice of proposed rulemakfns 
and public procedure thereon are not 
required by sSection 553 of Title 5 of the 
United States Code. Since the · 
amendment srants an exemption &oai -
regulations currently in effect. it will. 
become e,ffective witho11t the custo~ 
~ay notice. . . · . · 

i>ursuant'.to the Atomic Energy Act o.f 
1954, as amended. the Eneray 
Reorganization Act of 1974, as amended. 
and sections 552 and 553 of Title 5 of, the 
United States Code, the following , . 
amendment to 10 CFR Part 110 la 
published as a document subject to · 
codification. · ·. · · 

47 FR 441.11 
Published 10/6/82 
Effectin 10/6/82 

10 CFR Part 110· 

Export of Australian-Origin Nucleat 
Material and Equipment . ·. · 

AGINCY: Nuclear Regulatory 
CommiBBion. · 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory·· · · 
Commi~sion is amending its regulations 
t~.requ1re persons holding export · · · 
licenses to notify the Commission In · · 
certain clrc:wm,tances before shipping 
nuclear material or equipment of · 
Austr~lian-origin. This requireme~t Is · 
necessary to carry out those provisions 
of the U.S./ Australia Asreement for 
Cooperation Concerning Peaceful Uses 
of Nuclear Energy that require the U.S. 



PART 110 e STATEMENTS OF CONSIDERATION 

Government to obtair:i the prior consent 
of the Australian authorities before 
exporting Australian-origin nuclear 
material or equipment to a third country. 
EFFECTIVE DATE: October 6, 1982. 
FOR FURTHER INFORMATION CONTACT: 

Marvin R. Peterson, Office of 
International Programs, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, (301)492-4599:or 

Joanna M. Becker, Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
o.c. 20555, (301) 492-7630 

SUPPLEMENTARY INFORMATION: The 
U.S./ Australia Agreement for 
Cooperation Concerning Peaceful Uses 
of Nuclear Energy (the Agreement) 
entered into force on January 16, 1981, 
Article 13, paragraph 2, of the 
Agreement requires the parties to 
"establish administrative arrangements 
to ensure the effective implementation" 
of the Agreement. Negotiations between 
the U.S. and Australian authorities 
regarding these administrative 
arrangements have been completed and 
it appears that most of the provisions of 
the Agreement can be implemented 
without imposing any new requirements 
on persons licensed under the Atomic 
Energy Act of 1954, as amended. 
However, Article 5, paragraph 2, of the 
Agreement requires the U.S. to obtain 
the agreement of the Australian 
authorities before export of nuclear 
material or equipment of Australian 
origin from the United States. 

In view of the limited amount of 
nuclear commerce between the U.S. and 
Australia, the impact of this rulemaking 
action on NRC export licensees is 
expected to be minimal. The NRC staff 
estimates that less than ten holders of 
export licenses per year will be affected. 
Most of these licenses ·are for the export 
of low-enriched uranium derived from 
Australian~origin source material. 
Furthermore, in many of these cases it 
will be possible to identify Australia as 
the country of origin at the time the 
export license application is originally 
submitted. In these instances, NRC will 
confirm that Australia agrees to the 
export of its material or equipment 
before the export license is issued and 
NRC will indicate this approval on the 
face of the license. No further 
notification to NRC by the licensee will 
then be required before shipment. In 
other instances, however, the country of 
origin will not be known at the time of 
license issuance and the advance 
notification r.equirement imposed by the 
regulation that follows will apply should 
the material or equipment be 
subsequently identified as being of 
Australian origin. 

When advance notification is made to 
NRC of a proposed shipment of 

Australian material or equipment, the 
NRC will promptly cqnsult with the 
appropriate Executive Branch officials 
regarding Australian consent for the 
export. These consultations should 
normally be completed well within the 
40-day advar:ice notification period. 

The Commission has not prepared an 
environmental imp11ct statement or a 
negative declaration since the 
amendment is non-substantive and 
insignificant from the standpoint of 
environmental impact. 

Since delay in promulgating this 
amendment could result in action 
inconsistent with the Agreement and 
because a foreign affairs function of the 
United States is involved, Commission 
notice of proposed rulemaking and 
public procedures thereon are not 
required by Section 553 of Title 5 of the 
United States Code. Since the U.S.
Australia Agreement for Cooperation 
requires Australian consent to the 
exports that will be subject to the 
amendment, the Commission finds that 
good cause exists for making the 
amendment effective without the 
customary 30-day notice. 

Paperwork Reduction Review 

The information collection 
requirement contained in this final rule 
is required by law or to obtain a benefit 
and submitted to nine or fewer people. 
Therefore, 0MB clearance under Pub. L. 
96-511 is not required. 

List of Subjects in 10 CFR
0

Part 110 

Administrative practice and 
procedures, Classified information, 
Export, Import, Intergovernmental 
relations, Nuclear materials, Nuclear 
power plants and reactors, Penalty, 
Reporting requirements, Scientific 
equipment. 

PART 110 [AMENDED] 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and Sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendment to 10 CFR Part 110 is 
published as a document subject to 
codification. 

49 FR 2881 
Published 1/24/84 
Effective 1 /24/84 

10 CFR Part 110 

NRC Export Ucenalng Authority; 
Interpretation 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Interpretative rule. 

SUMMARY: The Nuclear Regulatory 
Commission is issuing an interpreta'tive 
rule that further specifies those 
components especially designed or 
prepared for use in a gas centrifuge 
uranium enrichment plant which are 
subject to the Commission's export 
licensing authority. This action will 
carry out the IAEA Zangger Committee's 
recommendation that ,these components , 
be subject to export licensing control by · 
supplier nations. 
EFFECTIVE DATE: January 24, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Joanna M. Becker, Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. Phone: 301-492-7630 or 
Marvin R. Petersen, Office of 
International Programs, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C.20555.Phone:301-492-4599. 
SUPPLEMENTARY INFORMATION: For the 
past two years the U.S and other nuclear 
supplier governments have engaged in 
discussions within the framework of the 
International Atomic Energy Agency's 
(IAEA) Zangger Committee to clarify the 
international nuclear export control 
"Trigger List" by specifying certain 
additional components especially 
designed or prepared for use in the gas 
centrifuge uranium enrichment process. 
Agreement has not been reached on the 
specific centrifuge components to be 
added and their detailed definitions. 
Currently, all especially designed and 
prepared enrichment plant components 
are subject to NRC's export licensing 
control under a general heading in 
Appendix A of NRC's export licensing 
regulations (10 CFR Part 110). However, 
in order to improve the administration of 
export controls over these components, 
the U.S. and the other supplier 
governments, wm-king !11 the ce:nte:v.t of 
IAEA's Zangger Committee, have 11gret>d · 
that a more detailed listing of lhe 
components covered should be prnpared 
and included in each government's 
export control regulations. As a result of 
this agreement, the Department of Stat1J, 
as the responsible U.S. Government 
agen,;y for undertaking the Zangger 
Committee negotiations, has 
recommended that the Commission 
publish an appropriate interpretative 
notice in the Federal Register which lists 
the new specified components. 

Appendix A to 10 CFR Part 110 lists 
all of the nuclear equipment and 
material subject to NRC's export/import 
licensing authority. Paragraph (b) of 
Appendix A covers isotope separation 
equipment as follows: 

(bl Pienta for the sepan11ion of the isotopes 
of source materiel, ep1?cinl nuclear material or 
lithium, and specificall)' design~d or prepnrnd 
equipment end components therefor as 
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follows: 
(1) Uranium hexafboride [UF6) corro~ion 

resisiant valves. 
(2) Units capable of separating isotopes of 

sourt;e materisl. speci<1I n11de11r matPrial or 
lithium, such as (i) gas cer,trifuges, [ii] jet 
nozzle separation units, (iii) vortex 
separation units, and [iv) la~er isotopr, 
separation units. 

(3) Uranium hexanuoride (UF6) corrosion 
resistant axial er centrifug!il compressors, 
and specially designed or preparerl seals for 
such compressors. 

(4) Gaseous diffusion l,arriers specially 
designed or prepared for use in separating 
isotopes of source material. special nuciear 
material or lithium. · 

(5) Gaseous diffuser housings specially 
designed or prepared for use in !Jlants for 
separating isotopes of s,iur:;e mah,rinl. 
special nuclear material or lithium. 

(6) Heat exchangers specially d,isigned or 
prepared for use in gaHeous diffusion plants. 

(7) Any other equipment or com!Joncmt 
specially designed or prepared fer use in on 
isotope separation plant. 

(Bl Specially designed or preparf'd parts 
and componen_ts for any of the abo\-e. · 

The components specified by the 
Zangger Committee are covered by 
paragraphs (b )(2)(i), (b ][7) and (b )[8) of 
Appendix A. Accordingly, the effect of 
this interpretative mle is to clarify that 
the specific components identified are 
especially designed or. prepared for use 
in gas centrifuges and are subject to the 
statutory export licensing criteria of 
section 109 of the Atomic Energy Act of 
1954, es amended. Assistance to foreign 
uranil!m enrichment prograrr.s is subjt:cl 
to very stringent requirements. 
Therefore, any proposed export of 
enrichment plant components would be 
subject not only to criteria (1), (2) end (3) 
of se~tion 109b, but more stringer:! 
reqmrements to meet the non-inimicality 
criterion and other provisions of the Act 
as now apply. 

Until the clarification recently agreed 
upon, many of the components specified 
by the Zangger Committee have been 
under the export control authority of the 
Commerce Department as "dual-use" 
commodities pending the determination 
of their "especially designed or 
prepared" status. As e result, this 
interpretative rule has been coordinated 
with the Commerce Department, which 
will also be publishing in the near future 
an appropriate notice clarifying that it 
no longer will exercise export licensing 
authority over gas centrifuge enrichment 
components now specified as especially 
designed or prepared. Commerce will 
continue to exercise export licensing 
controls over a wide-range of other 
dual-use nuclear-related commodities, 
including several with potential gas 
centrigue related end-uses. 

Lisi of Subjects in 10 CFR Part 110 

Administrative practice and 
procedures, Classified information, 
Export, Import, Incorporation by 

reference, Intergovernmental relations, 
Nuclear material, Nuclear power plants 
and reactors, Penalty, Reporting and 
recordkeeping requirements, Scientific 
equipment. 

49 FR 9352 
Published 3/12/84 
Effective: Upon approval of 0MB or 
6/7/84. 

Erwironmentul Protection Regulutions 
for Domestic Lincensing and Related 
Regulatory Functions and Related 
Conforming Amendments 

See Part 51 Statements of Consideration 

49 FR 19623 
Published 5/9/84 
Effective 5/9/84 

Information Collection Requirements,· 
Display of OM B Con trot Numbers 

See Part O Statements of Consideration 

49 FR 24512 
Published 6/ 14/B4 
Effective 6/7 /84 

Environmental Protection Regulations 
for Domestic Licensing and Related 
Regu/atoty Functions and Related 
Conforming Amendments 

See Part 2 Statements of Consideration 

~ 49 FR 47191 
Published 12/3/84 
Effective 1 /2/85 

10 CFR Part 110 

Export and Import of Nuclear 
Equipment and Material 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending Its 
regulations pertaining to the export and 
import of nuclear equipment and 
material. The amended regulations 
expand the authority to export 
nonsensitive nuclear equipment and 
minor quantities of nuclear material 
without applying for and obtaining a 
specific NRC license authorizing the 
action. These amendments are intended 
to reduce the total number of required 
licensing actions without affecting the 
Commission's existing rigorous controls 
over the export of proliferation-sensitive 

nuclear commodities. 
EFFECTIVE DATE: January 2, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Marvin R. Peterson, Office of 
International Programs, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (30,1) 492-4599 or 
Joanna M. Becker, Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-7630. 
SUPPLEMENTARY INFORMATION: On 
March 1, 1984, the Nuclear Regulatory 
Commission (NRC) published a 
proposed amendment in the Federal 
Register to 10 CFR Part 110, its 
regulation governing the export and 
import of nuclear equipment and 
material (49 FR 7572). These proposed 
amendments contained provisions that 
would expand the authority to export 
nonsensitive· nuclear equipment and 
minor quantities of nuclear material 
under a general license. 

These amendments would reduce the 
number of actions that would require an 
exporter to apply for and obtain a 
specific NRC license that would 
authorize the export of certain types of 
nuclear equipment and certain · 
quantities of nuclear material, thereby 
reducing the regulatory burden on the 
public and the administrative burden on 
the NRC staff. The proposed 
amendments also contained several 
miscellaneou11 changes to simplify and 
clarify the provisions of 10 CFR Part 110. 

The final' rule which follows, with 
only minor exceptions, adopts the 
admendments as proposed. The 
amendments can be divided into four 
broad categories: {1) New or revised 
general licenses; (2) eliminason of 
unnecessary paperwork and other 
regulatory burdens on licensees; (3) 
simplification and clarification of 
certain sections of Part 110; and (4) 
corrections and other nonsubstantive 
technical amendments. 

The new and revised general licenses 
incorporate for the first time in NRC's 
regulations the U.S. Government policy 
of facilitating nuclear cooperation with 
countries sharing U.S. nonproliferation 
goals. The Departments of Commerce 
and Energy have adopted similar 
general licensing provisions for nuclear
related commodities and technology 
under their respective export licensing 
and approval authorities. Under this 
concept, the general licenses are divided 
into essentially two categories. Those In 
the first category permit exports to all 
countries except certain embargoed 
countries: Cuba, Kampuchea, North 
Korea, and Vietnam. The Commission 
and the Executive Branch have 
reviewed these general licenses and 
concluded that the material involved is 
insignificant from the standpoint of 
possible proliferation concerns, 
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regardless of the country of destination. 
The general licenses in the second . 
category apply to a narrower category of 
countries; i.e., those states, except for 
Libya, Iraq, Syria, and Iran, which are 
adherents to the Nuclear 
Nonproliferation Treaty (NPT), plus 
France, Spain, and the Peoples Republic 
of China. While additional commodities 
could be exported under the general 
licenses in this category, they are only 
moderately more significant from a 
proliferation standpoint than those in 
the first category. As a further caution, a 
general license may not be used if the 
exporter knows, or hes reason to 
believe, that the material will be used in 
any activities related to isotope 
separation, chemical reprocessing, 
heavy water production or the 
fabrication of nuclear fuel containing 
plutonium. The new component general 
license is further limited to only those 
countrie& which, in addition to 11haring 
good nonproliferation credentials, have 
provided the U.S. with generic 
assurances that they meet the criteria 
set out in section 109 of the Atomic 
Energy Act. For easy reference, a · 
detailed comparison of the new or 
revised ·general licenses with the former 
general licenses is included at·the end of 
this statement of considerations. 

The Commission believes that this 
new approach to general licenses can 
benefit U.S. nonproliferation objectives 
by demonstrating to countries abroad 
the advantages of supporting effective 
nonproliferation policies. It also 
conforms to section 2 of the Nuclear 
Non-Proliferation Act of 1978 (NNPA) 
with respect to confirming the reliability 
of the United States es a supplier of 
nuclear equipment and material to those 
countries which adhere to effective 
nonproliferation policies. Atthe same 
time, the Commission remains 
concerned about the further spread of 
sensitive nuclear activities (i.e., isotope 
separation, chemical reprocessing, 
heavy water production and plutonium 
fuel fabrication) beyond those advanced 
nations that are already engaging in 
those activities. The Commission 
intends to monitor developments in 
these areas closely and, should 
additional countries make any 
significant moves that are inconsistent 
with U.S. law and policy, such as the 
design or acquisition of sensitive 
nuclear facilities or the commencement 

· of research and development programs 
to·acquire such facilities, the 
Commission will promptly initiate steps, 
after consulting with the Executive 
Branch, to revoke the eligibility of these 
countries for favorable general license 
treatment. 

The new or revised general licenses 
are as follows: · 

1. Paragraph 110.Zl(a}(l): New general 

license for the export of low-enriched 
uranium in contaminated items or 
substances. · 

2. Paragraph 110.21(b)(1): New general 
license for the export of up to 0.001 
effective kilogram per shipment of any 
special nuclear material. 

3. Paragraph 110.Zl(b)(Z): New general 
license for the export of replacements 
for damaged or defective fuel elements. 

4. Paragraph 110.22(a)(2): Revision to 
the general license for export of thorium 
to conform with revisions in the 
international export control (COCOM) 
embargo list. 

5. Section 110.23: Revisions to general 
licenses to export byproduct material to 
provide for expanded authority to 
export tritium and other byproduct 
material with an atomic number greater 
than 83 (e.g., californium-252, 
neptunium-237 and berkelium-249). 

6. Paragraph 110.23{b}: Revision to the 
general license to export americium-241 
to restrict generally-licensed exports to 
certain destinations (i.e., the general 
license is limited to americium-241 
incorporated in petroleum exploration 
equipment). 

7. Section 110.24: Increase in the 
amount of deuterium authorized for 
export under a general license. 

8. Section 110.25: Revision to the 
general license to export nuclear grade 
graphite to cover exports of fabricated 
nonnuclear-related commercial products 
(e.g., electrodes, golf clubs, fishing rods. 
etc.). 

9. Paragraph 110.22(b}: Increase from 1 
to 10 kilograms of source material 
authorized for export under general 
license. This revision conforms with . 
revisions of the COCOM embargo list 
and is consistent with the export control 
guidelines in IAEA INFCIRC/254, 
"Guidelines for Nuclear Transfers" 
(Supplier Guidelines). 

10. Section 110.26: New general 
license for the export of nuclear reactor 
components to light water- or heavy 
water-moderated research or power 
reactors in designated countries which 
have acceptable nonproliferation 
credentials and which have also 
provided the U.S. with generic 
assurances that they meet the Section 
109 criteria of the Atomic Energy Act. 
Except for France, ,NPT adherence or 
acceptance of full-scope IAEA 
safeguards is a necessary condition for 
placing a country on the authorized list. 
Persons making exports under this new 
general license are also required to 
submit an annual report of all 
components shipped during the previous 
calendar year. 

11. Section 110.27: New general 
license for the import of special nuclear 
material, except for spent fuel in 
quantities exceeding 100 kilograms. 

In addition to the new and revised 

general licenses, the following . 
amendments have been made to Part 
110: 

1. Sections 110.1 and 110;3 through 
110.5 are revised and simplified. 

2. In § 110.2, editorial changes are 
made and definitions added for "NPT" 
and "IAEA." The "Nuclear grade 
graphite" definition is also revised to 
conform with international export 
control guidelines and the definition of a 
"person" is revised to clarify that, with 
respect to imports, the Department of 
Energy is not considered a person. · 

3. Section 110.6 is revised to (1} cover 
produced SNM and (2) eliminate the 
requirement for approvals in cases 
where the retransfer has been approved 
in the context of a previously issued 
NRC export license. 

4. Former §§ 110.11 and ·110.12 are 
deleted because they are replaced or 
encompassed by the proposed new 
general licenses in § 110.27 and 
§ 110.21(b)(1), respectively. Former 
§ 110.13 is redesignated § 110.11. 

5. Paragraph 110.30(d), concerning 
consolidated license applications, has 
been revised to eliminate the two year 
time period limitation and the restriction 
to "reasonably similar circumstances." 
These provisions, which stem from 
subsection 126a.(2) of the Atomic Energy 
Act, apply only to single Commission 
findings involving multiple export 
license applications. 

6. Section 110.30 is revised and 
expanded in scope to encompass the 
provisions of existing § § 110.30, 110.35, 
and 110.36 [except that the requirement 
in former § 110.36{b) is deleted as 
unnecessary]. 

7. Section 110.31 is revised to 
incorporate, in simplified for.m, the 
provisions of former § § 110.31 through 
110.34. 

8. Former § 110.35(b) is deleted as 
unnecessary. 

9. Sections 110.40 and 110.41 are 
revised for clarification and to expand 
the categories of cases not requiring 
Executive Branch review. 

10. In I 110.42, editorial changes are 
made and certain provisions from 
former § 110.44 are added so that 
§ 110.42 contains a comprehensive 
listing of all the applicable export 
licensing criteria for NRC-licensed 
equipment and material. The changes 
also specify that health and safety 
findings (pertaining to health and safety 
in the U.S.) are required only for 
issuance of licenses to export 
production and utilization facilities. 

11. In § 110.43, the provision for 
"countrywide" physical security,. 
findings has been expanded to. cover 
exports of all categories of nuclear 
material. 

12. In § 110.44, editorial changes are 
made to accommodate the transfer of 
certain provisions to § 110.42. Changes 
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are also made to reflect the fact that 
byproduct material export license 
applications, for which the Commission 
cannot make the requisite statutory 
findings after receipt of favorable 
Executive Branch judgments, will not be 
referred to the President for action since 
applicable statutes do not contemplate 
referral. These applications will be 
denied by the Commission. 

13. Section 110.45 is revised to specify 
that its provisions do not apply to 
byproduct material exports. 

14. In § 110.50, paragraph (b)(3) is 
deleted as unnecessary. 

15. Section 110.51 is revised to specify 
that license amendments are not 
required for certain changes in 
intermediate consignees. 

16. In § 110.70, the categories of 
license applications noticed in tlie 
Federal Register are revised to eliminate 
noticing requirements for imports and 
for low-enriched uranium export license 
applications and applications for export 
of less than five effective kilograms of 
plutonium, high-enriched uranium or 
uranium-233. 

17. Editorial changes are made in 
§§ 110.83 and 110.84. 

18. Section 110.89 is revised to clarify 
certain filing and service requirements. 

19. Paragraphs (b) and (c) of§ 110.91 
are deleted since their provisions for 
·public dissemination of Commission 
staff and Executive Branch views are 
adequately covered in § 110.72. The 
Commission intends to adhere to its 
practice of making unclassified staff and 
Executive Branch views promptly 
available to the public. 

20. Paragraph 110.103(a) is revised to 
eliminate the requirement for binding 
hearing documents on the left side. 

21. The contents of former Appendix 
A are incorporated into new§§ 110.8 
and 110.9. 

22. A new Appendix A is added which 
lists gas centrifuge enrichment plant 
components which are under NRC's 
export licensing authority. This 
appendix was published in the Federal 
Register originally as part of an 
interpretative rule on January 24, 1984 
(49 FR 2881). 

23. Appendix C is redesignated 
Appendix B and footnote c to the 
appendix is revised to conform to IAEA 
INFCIRC/225-Rev. 1. 

Analysis of Public Comment 

The public comment period on the 
proposed rule expired April 17, 1984. 
The NRC received comments from six 
sources including individuals, 
businesses, and the Executive Branch. 
The following discussion summarizes 
the comments received and describes 
the actions taken in response to these 
suggestions. 

Nuclear Control Institute. The Nuclear 

Control Institute (NCI) comments, in 
general, objected to any amendments 
which would relax the Commission's 
existing export licensing regulations. 
The Commission shares NCl's concern 
regarding the continued necessity of 
strong export licensing regulations 
which are rigorously implemented and 
enforced. The Commission has 
exercised proper caution in this regard 
by assuring that the amendments, 
insofar as they alter current 
requirements, involve only nonsensitive 
matters which do not affect existing 
rigorous controls over proliferation
sensitive nuclear commodities. 

NCI also suggested that the 
Commission delay action which affects 
component exports until completion of 
action on several pending legislative 
proposals directed at nuclear component 
exports. Although these proposals failed 
to pass during the 98th Congress, the 
Commission recognizes that eventual 
passage of some of the bills if 
resubmitted would require changes in 
Part 110. The Commission will take 
action to amend Part 110 promptly upon 
the passage of any legislation requiring 
amendments to the regulations. 
However, in view of the delay in final 
consideration of the contemplated 
legislative changes, the Commission 
believes that the pending Part 110 
amendments should be implemented as 
planned. This is particularly so since 
only one portion of the amendments 
would be affected by the legislation as 
originally proposed. 

NCI also had several comments 
directed at specific proposed 
amendments to which the Commission 
rei;ponds as follows: 

1. Section 110.6: NCI objects to the 
proposed amendment to§ 110.6 which 
would clarify that retransfers of material 
and equipment approved in the context 
of an export license do not require 
separate Department of Energy (DOE) 
approval as a "subsequent 
arrangement" under the requirements of 
the Nuclear Non-Proliferation Act of 
1978 (NNPA). 

The Commission does not agree that 
this amendment would conflict with the 
requirements for separate DOE review 
under section 131 of the Atomic Energy 
Act. The amendment simply clarifies 
what has, in fact, been Commission end 
Executive Branch practice since 
enactment of the NNPA in 1978. 
Separate reviews are required only 
when the ultimate end use is not known 
at the time of the original export license 
application. A typical case involves the 
export of low-enriched uranium fuel for 
fabrication in one country and then 
reexport to a second country for 
installation in e power reactor. In these 
cases, the Commission views the 
application es an export to the second 
country with an intermediate consignee 

in the first country. The Executive 
Branch and the Commission have 
agreed that it is unnecessary to require a 
separate (and duplicate) DOE review of 
the reexport to the ultimate consignee in 
the second country. The Commission 
notes that such retransfer approvals do 
not extend to retransfers for such 
sensitive end uses as reprocessing. . 
These types of retransfers will continue 
to be subject to separate DOE review as 
a "subsequent anangement" under 
section 131 of the Atomic Energy Act. . 

2. Section 110.7: NCI objects to the 
Commission's practice (since 1978) of 
conforming its export licensing 
jurisdiction with the international export 
control "Trigger List" and suggests the 
Commission's jurisdiction should be 
expanded to cover additional 
proliferation-sensitive items. 

The Commission agrees with NCI that 
there are many commodities outside 
NCR's jurisdiction which may be 
significant from a nuclear proliferation 
standpoint. Nevertheless, the 
Commission does not believe there is 
any need to change the scope of NRC's 
export licensing jurisdiction because 
section 309(c) of the NNPA provides for 
adequate nonproliferation export 
controls over nuclear commodities 
licensed by the Department of 
Commerce. The Commission staff has 
worked closely with the Executive 
Branch in establishing the Commerce 
Department's export control "Nuclear 
Referral List" and consults with the 
Executive Branch on frequent occasions 
with regard to individual export license 
applica lions for items on this list. It is 
also relevant to note that the great 
majority of items licensed by the 
Commerce Department are so-called 
"dual-use" items, such as high speed 
computers, which have predominantly 
nonnulcear end uses. The Commission 
believes that, as a general matter, it is 
good administrative practice to limit the 
Commission's-export licensing authority 
exclusively to nuclear items, where 
NRC's expertise is greatest, and to rely 
on the Commerce Department to consult. 
with the Commission on those 
Commerce-licensed dual-11se exports 
with potential p~oliferation significance. 

3. Paragraph 110.21(b)(2): NCI objects 
to the scope of the Ciiommission's 
proposed new general license for the 
export of replacement fuel elements. To 
reduce the risk of misreporting as a 
means of accumulating low-bum-up 
spent fuel containing weapons-grade 
plutonium, NCI recommends that the 
general license be valid only until fuel 
elements are used in a reactor or for a 
period of one year after the initial export 
authorization. 

The Commission does not agree with 
NCI's contention that the proposed 
general license would pose a realistic 
proliferation threat. Licensing 
experience since 1975 indicates that its 
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provisions would need to be used only 
on rare occasions and where 
.expeditious export is critical. In 
addition, there are only a limited 

.number of exporters of enriched 
uranium fuel and significant exports of 
this material would also probably be 
subject to DOE enrichment contracts. 
These factors significantly minimize the 
risk of proliferation concerns with 
respect to the proposed general license. 
Accordingly. the Commission does not 
believe it necessary to make any change 
to the proposed general license. 

4. Section 110.26: NCI recommends 
that the proposed component general 
license be revised to require 
notifications to the Commission of 
shipments under the license within 60 
days of each export rather than a single 
annual report. NCI believes that this 
more rigorous reporting requirement 
would reduce the risk of the piecemeal 
accumulation of sensitive component 
exports. 

While the suggested change would 
moderately increase the Commission's 
ability to monitor shipments, the 
significant increase in administrative 
reporting requirements on licensees that 
this change would entail (i.e., several 
hundred individually reportable 
shipments can be expected to be made 
under the general license at various 
times throughout a typical year) would 
far outweigh the-modest decrease in 
proliferation concern, particularly since 
th.e general license would not apply to 
countries with significant potential 
proliferation concerns. In view of the 
limited number of countries involved 
and the lengthy period of time which 
would be required to construct an 
unauthorized reactor via the diversion 
route, the Commission concludes that an 
annual reporting requirement would be 
sufficient. However, the Commission 
will, as NCI proposed, review annually 
the proliferation implications of the 
components exported under the general 
license, and place the annual reports in 
th.e Public Document Room. 

NCI also questioned the inclusion of 
Taiwan and South Korea on the list of 
countries which would be eligible to 
receive U.S. components under the 
proposed component general license. 

In view of Taiwan's and South 
Korea's status as parties to the Nuclear 
Nonproliferation Treaty (NPT) and their 
nonproliferation credentials, the 
Commission has decided not to revise 
the list of countries as proposed. The 
Commission shares, however, NCI's 
general concern that exports under the 
proposed general license warrant 
careful monitoring. Accordingly, the 
Executive Branch has been notified 
formally by the Commission that NRC 
intends to monitor closely the activities 
of countries on the eligible lists and will 
not hesita le to take steps, after · 

consulting with the Executive Branch, to 
revise a country's status if changed 
circumstances warrant. 

5. Paragraph 110.30(d): NCI objects to 
the proposal to relax the existing · 
limitations on consolidated license 
applications. 

The Commission has decided not to 
accept the comment and change the 
amendment as requested."In view of the 
extremely wide range in proliferation 
significance of the various commodities 
licensed by NRC, it is not possible to 
devise any practical general guidelines 
for the scope and duration of individual 
export licenses. Conversely, a detailed 
set of export licensing guidelines for 
each commodity (and form of 
commodity) would be excessively 
complicated for incorporation into Part 
110. Accordingly, the Commission will 
continue to exercise its careful case-by
case judgment regarding the 
appropriateness of any requested 
consolidated license application. For 
example, exports of high-enriched 
uranium will continue to be licensed 
individually. On the other hand, because 
of the limited proliferation concerns 
involved, unnecessary burdens would 
be imposed on exporters and the NRC 
staff if separate export licenses for each 
shipment of low-enriched uranium (LEU) 
fuel to power reactors in countries with 
good nonproliferation credentials are 
required. Furthermore, even for these 
countries, all long-term licenses are 
reviewed on an ongoing basis by the 
~o~mission. Should a material change 
m circumstances arise in the importing 
country, the Commission has sufficient 
authority to take appropriate action, 
including suspension or revocation of 
active export licenses. 

6. Paragraph 110.35{b): NCI objects to 
the proposed deletion of the requirement 
for license applicants to amend their 
applications whenever substantive 
changes occur before the license is 
issued. 

The Ccmmission continues to believe 
that this provision should be deleted. If 
there should be a significant change in 
the export request, such as a change in 
the type of quantity of material or its 
destination, an applicant would be 
required, in its own self-interest, to 
notify the Commission. Otherwise the 
license as eventually issued by the 
Commission would not reflect the 
change in facts and could not be used. 

7. Sections 110.40 and 110.41: NCI 
objects to the proposed revised 
guidelines for referring export license 
applications to the Commission and the 
Executive Branch for review. . 

The Commission does not agree that 
these proposed internal procedures for 
processing the less significant export 
license applications are inappropriate. 
The lack of Commissioner or Executive 
Branch review of certain categories of 

exports does not lessen in any way the 
substantive review of each application · 
by the NRC staff with respect to 
compliance with statutory requirements. 
In addition, if there are significant 
changes in circumstances involving 
particular exports or recipient countries, 
the NRC staff will continue its practice 
of referring these cases to the Executive 
Branch and/ or the Commissioners. Such 
referrals are contemplated by 
§§ 110.41{a)(8) and 110.40(b)(7). 

6. Paragraph 110.4l{d){8): NCI objects 
to the proposed deletion of the dollar 
limit ($10,000) cutoff for those cases 
requiring Executive Branch review. 

The Commission believes that a more 
meaningful basis for judging the 
prolifera lion significance of a particular\ 
export is the country of destination. This 
·consideration led to the proposal to 
amend § 110.41 to delete the dollar 
cutoff criterion and replace it with a 
requirement that all export license 
applications for countries. with 
questionable nonproliferation 
credentials be-referred to the Executive· 
Branch. Accordingly, the Commission 
has not retained the dollar limit. 

9. Sections 110.44, 110.45[c): NCI 
objects to the proposed editorial · 
amendment to§ 110.45(c) which would 
require the Commission to issue an 
export license if "applicable statutory 
provisions are met." NCI prefers leaving 
license issuance optional and also 
revising the related provision in § 110.44 
to conform with § 110.45[c). . 

The Commission does not agree with. 
this position since, if all applicable 
statutory provisions have been 
determined by the Commission to be 
met, there is clearly no basis for the · 
Commission to withhold issuance of the 
requested export license. Further, 
Section 126 b. of the Atomic Energy Act 
of 1954, as amended, requires the , · 
Commission to issue an export license 
when all applicable statutory 
requirements have been met. 

10. Section 110.70: NCI objects to the 
proposal to eliminate Federal Register 
noticing requirements for low-enriched 
uranium fuel export license applications. 

While the Commission agrees with 
NCI that public participation in the 
Commission's expor.t license reviews 
should be permitted, it does not believe 
that this necessitates that all low 
enriched fuel export license applications 
be noticed in the Federal Register. · 
Copies of all applications will continue 
to be placed in the Commission's Public 
Document Room. In addition, the great. 
majority of persons interested in the · 
Commissiorf s export Ucerise 
proceedings are on a mailing list ·which 
provides a monthly list of all new NRC 
export license applications received. 
(Others desiring this listjng can be 
added to the mailing list by contacting 
NRC's Office of International Programs). 
The list of applications received will 
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normally be received in time for 
recipients to submit comments to the 
Commission on the pending applications 
_prior to license issuance. The 
Commission believes that these latter 
means are more effective than Federal 
Register noticing in making interested 
parties aware of pending NRC export 
license applications. As an extra 
precaution, however, the Commission 
will continue to notice in the Federal 
Register receipt of license applications 
with potential proliferation significance, 
such as all proposed exports of 
significant quantities of high-enriched 
uranium. 

Mr. E. Nemethy. Mr. Nemethy had 4 

1 
comments, none of which, in the 
Commission's view, warranted any 
revisions to the amendments as 
proposed. Mr. Nemethy's comments, and 
the Commission's responses to them, are 
as follows: 

1. Paragraph 110.41[a](7) requires 
Executive Branch review for export 
license applications to embargoed 
countries (i.e., those listed in I 110.28). 
Mr. Nemethy asked how it is possible to 
consider approving exports to 
"embargoed" countries. 

The Commission would not normally 
consider licensing exports to countries 
listed in § 110.28 in view of the U.S. 
Government's general embargo on U.S. 
trade with those countries. However, 
although there have been no export 
licenses to an embargoed country issued 
to date, the Commission recognizes that 
it may be appropriate to c.-msider 
exceptions to the general embargo in 
certain situations, such as the export of 
medical radioisotopes for humanitarian 
purposes. 

2. Mr. Nemethy asked why the USSR 
isn't included on the lists of embargoed 
or restricted destinations. If the USSR is 
permitted to receive imports under the 
proposed general licenses, what would 
prevent it from reexporting the material 
to an embargoed destination? 

With regard to Mr. Nemethy's first 
point, the Executive Branch and the 
Commission do not believe that the 
USSR poses any foreign policy concern 
or any proliferation risk with respect to 
any of the non-sensitive commodities 
under NRC's existing or proposed 
general licenses. With regard to Mr. 
Nemethy's second point, if the USSR 
should begin to retransfer NRC general
licensed commodities to embargoed 
countries in violation of Part 110, the 
Commission would clearly have grounds 
to consider placing the USSR on the 
restricted or embargoed country lists. 

3. Mr. Nemethy asked what would 
prevent the USSR, or any other country, 
from retransferring any NRC-licensed 
export to a third country without 
obtaining DOE approval as required by 
§ 110.6. 

The Commission acknowledges that 
foreign countries could subvert U.S. 
export controls by diverting NRC
licensed exports from their original 
intended end use. There are actions that 
the U.S. Government can take, and has 
taken, however, to counter these 
concerns. For exports of proliferation 
significance, such as exports of reactors 
and significant quantities of special 
nuclear material, exports must be made 
under formal agreements for 
cooperation which contain explicit 
requirements for obtaining the prior 
consent of the U.S. Government before 
retransfers of U.S.-origin material can 
take place. As a result, any 
unauthorized retransfer would be a 
violation of the terms of the agreement 
and grounds for taking appropriate 
diplomatic action including cessation of 
further nuclear cooperation. For less 
significant commodities, the primary 
means for controlling reexports is 
through the export licensee. The 
Commission has the authority to impose 
appropriate sanctions on such licensees 
in cases of violations of any export 
license terms. In addition, the 
Commission could refuse to issue any 
new licenses for export to countries 
which permit the unauthorized 
retransfer of NRC-licensed commodities 
to third countries. To date, the 
Commission is not aware of any 
examples of the unauthorized retransfer 
by any country of any NRC-licensed 
commodity. 

4. Mr. Nemethy asked, with reference 
to the proposed general license in 
§ 110.21, what would prevent an · 
exporter from exporting material for use 
in the specified proscribed sensitive 
activities and then later denying that he 
had any advance lcnowledge of the 
activities. 

The Commission recognizes that in 
certain instances it may be difficult to 
establish that a violation is willful. This 
is particularly the case with respect to 
the proposed end use restrictions in 
§ 110.21. Because of this situation, the 
Commission has limited severely the 
quantities and forms of materials that 
may be exported under a general license 
so that, even in the case of a deliberate 
violation, the proliferation risk would be 
minimal. 

The Atomic Industrial Forum (AIFJ. 
AIF was generally in favor of the 
proposed amendments. It commented 
that reactor pressure tubes should be 
eligible for export under the proposed 
general license in I 110.26. 

The Commission agrees with AIF's 
comment that reactor pressure tubes are 
eligible for export under the proposed 
general license in I 110.28 and the final 
rule has been correspondingly modified. 
The Commission also notes AIF's 
suggestion that NRC replace DOE as the 
agency responsible for obtaining official 

assurance letters from foreign 
governments with respect to proposed 
nuclear exports. The Commission plans 
to consult further with the Executive 
Branch on this matter. 

The Department of Energy (DOE]. 
DOE raised questions concerning the 
proposed general license for the export 
of Neptunium-237. 

After consultation with DOE and the 
other Executive Branch agencies, it was 
concluded that it would be appropriate 
to adopt a limited Neptunium-237 · 
general license which will permit the 
export of up to 1 gram per shipment and 
10 grams per year to any one country. 
The previously proposal general license 
would have permitted the export of up 
to t kilogram of Neptunium-237 per year 
to any one country. 

The Petroleum Equipment Suppliers 
Association (PESA). PESA claimed that 
the proposed general license for the 
export of Americium-241 could place 
undesirable constraints on the 
development of oil and gas resources 
around the world and recommended 
that the general license be modified. 

The Commission has consulted with 
the Executive Branch on this matter and 
agreement has been reached to modify 
the proposed general license fo permit 
exports of Americium~241 when 
contained in petroleum exploration 
equipment in quantities of up to 20 
curies per device and 200 curies per year 
to countries listed in I 110.28. This 
modification will permit the unrestricted 
export of Americium-241 for the oil and 
gas exploration purposes cited by PESA. 

3M Company. 3M objected to the 
revised general license in § 110.23(a)(4) 
because it would revoke the provisions 
of the former general license in 
I 110.24(cl(4) which permitted the 
essentially unrestricted export of 
polonium-210 in static eliminators. 

The restriction on static eliminator 
exports was unintentional. The 
Commission has consulted with the 
Executive Branch and· agreement has 
been reached to reinstate the former 
general license which will permit the 
continued export under general license 
of polonium~210 when contained in 
static eliminators. In addition, the 
Executive Branch has requested 
additional time to review the proposed 
general license for the export of 
polonium-210 when not incorporated in 
static eliminators. Accordingly, that 
proposed general license will not be 
adopted at this time. 

Miscellaneous. The proposed 
language covering end use restrictions 
on general licenses in U 110.21(b) and 
110.22[b) has been moved to I 110.20(d) 
so that the restrictions now apply to all 
exports under general license. The 
proposed general license for the export 
of nuclear grade graphite has been 
modified to make it simpler and clearer. 
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The list of restricted destinations in 
I 110.29 has been updated. Finally, the 
definition of a "person" in I 110,2 has 
been revised to specify that, with 
respect to imports, DOE is not defined 
as a person. 

Note.-DOE has separate statutory 
authority to Import nuclear equipment and 
material. As e result of this latter change. the 
proposed DOE contractor Import exemption 
in I 110.11 is no longer necessary end it hes 
been deleted. The Commission has concluded 
that the amendments ere not inimical to the 
common defense end security, do not 
constitute en unreasonable risk to the public 
health end safety, and will not result in any 
activity which adversely effects the 
environment. Furthermore, the amendments 
are consistent with the Atomic Energy Act of 
1954, es emended by the Nuclear Non
Proliferation Act of 1978, end do not conflict 
with the safeguards criteria of the 
International Atomic Energy Agency. 

The amendments are not inconsistent 
with the obligations of the United States 
under any treaty or international 
arrangement, including the Treaty on the 
Non-Proliferation of Nuclear Weapons. 

CoMPARISON OF FORMER REGULATIONS WITH 

NEW CHANGES -
A. Special nucf- metlllial: 

1. Low-<>nriclled inntum 
.. residual oontaniM
tion (1110.21(8)(1)). 

2. Om eftacliYe gram or 
lesa DI SNM to countries 
noc listed In 1110.211 or 
I 110.29 I 1110.21 (b)(1 )). 

3. Replacement fuel efe. 
ments to countries nol 
lisled In 1110.28 or 
I 110.28 (§ 110.21(b)(2)). 

B. Source matlllial: 
1. Thorium In alloys In con

centratione DI . 5% or 
less lo countrie9 not 
isled In I 110.28 
(§ 110.22(•)(2)). 

2. Source malarial In Indi
vidual lhipmen1a DI 10 
llilograme or lesa to 
countries no1 listed In 
1110.2s or 1110.29 
(I 110.22(b)). 

C. Byproduct material: 
1. Bypn,ducl material will1 

an atomic runblr groat, 
• then 83, except polo
Mlm·210, americium-241 
and neptunium-237 
(I 110.23(8)(1)). 

2. Tril!um In light oources 
11P ID 10,000 curieo PQr 
1hipment (Ii 110.23(a)(2J) 

3. Tritium In any di!persed 
1om1 in .,._,. DI 100 
cunes or lesa 
(§ 110.231al(3Jl. 

4. Noptunoum-237 in "1ip, 
ments ol 1 gram or Issa. 
(§ 110.23(3)(5)). 

5. Tritium In any lom1 In 
sh...-ts ..ol 100 ClSies 
or· lesa to countries not 
isled In 1110.28 or 
I 11028 (I 110.23(b)). 

0. Deuterium: 

Fonner 

None. 

None. 

None. 

Thorium In aircraft par1I only 
(I 110.23(b)(2)). 

lndlvidulll shipments DI 1 
kilogmm or less 
(§ 110.23(a)(1 )). 

Americium-241 on~ 
(I 110.24(d)). 

100 curies per shipment llmi
totion (except in -
onfety devices) t 11024 
(bl and (c)). 

Same, but limited to certain 

lhpemld - only (Ii 1 I 024(c)). 

None. 

Nono. 

1, Deuterium In ahipments 90 grams DI heavy water (18 
ot 1 kilogram or leml gramo DI deuterium) or 
(§ 110.24(a)). less P8f lhipment 

(1110.25). 

COMPARISON OF FORMER REGULATIONS WITH 

NEW CHANGES-Continued - Former 

2 Deu1erium in llhipff1enll None. 
DI 10 kilogram• or less 
to countnes not hsted rl 
§ t 10.28 or I 110.29 
(§ 110.2'1bll. 

E. Nuclear grade grOl)llilB In Shipmenll ol "' ID 100 kilo-
shipments ot up to 100 grams only (Ii 110.26). 
kilograms or In lablicated 
non-nuclear retated com-
mercial products (§ 110.25). 

F. Nuclear reactor COIT.»- None. 
nenLS to certam countries 
(§ 110.26). 

G. Imports (§ 110.27) ................ F""""'1y alllhonzed under 
lllfflllllion acept ... . ... 
lhority for SNM ~ 
(1110.11). 

R. Slgnlllcanl ~ CllangH to Part 110 

(Oltler than general liceme) 

A. Sectoon 110.6 ·-·---·-.. --. Eliminalion ol n,quir-nla 
lor pfior approval ol ... --"""' ... __ ......,.,. 
proved In the context DI 
issuing the original e,cport 
llcenle. 

B. Section 110.30(d) ................. Elimination DI provision limit· 
r.:g consolidated license 
IIPPficlltiora 10 two year 
dumtion. 

C. Section 110.41.. .................... Elpansion DI authority lor 
NRC lo pmcesa minor ap, 
plica!lone without referral 
lo the Exacu!MI Branch 
f••- emphasis WOllld be 
placed on ,_ng ""· 
porte lor lenlilive •nd 
·uses or lnililll e,cporlo lo 
.... lacililin). 

0. Section 110.42 ...................... Clarification the! health and 
afe~ finding• are not ro, 
quired wi1h raspecl lo the 
impact abroad of reactor 
e,q,or11. 

E. Section 11 0.50 ...................... Elirriralion ol n,qui'ement to 
return expnd lie...- to 
NRC. 

F. Section 110.51 .............. - .... Elimination d requirement to 
obtain lice<lN amendments 
tor: (1) Changes In value 
(bu1 not quentily) ol nuclll
• eq.,i;,men~ (2) changes 
In eddreuea of consign
ees; and (3) eddi1ion DI 
MW lnlermediate consign
_!or~ licen
eees. 

G. Section 11 o. 70...................... Elimination DI rl!Cll*emen1 to 
notice ,...,;pt in !he FED
ERAL REGISTER DI appliCB· 

!Ions for imports - for 
nport DI LEU and less 
than 5 kgl. of HEU, U.233 
or plutonium. 

Em,ironmental Impact: Categorical 
Exclusion 

The NRC has determined that these 
amendments are a categorical exclusion 
under 10 CFR 51.22(c)(1). Therefore, 
neither an environmental impact 
statement1nor an environmental 
assessment has been prepared for these 
amendments. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0027. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analyeis on this final 
regulation. This analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street NW, Washington, DC. Single 
copies of the analysis may be obtained 
from Marvin R. Peterson, Office of 
International Programs, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-4599. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980 [5 U.S.C. 605(b)), 
the Commission hereby certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities, except to 
reduce the regulatory burden on 
licensees by reducing significantly the 
number of specific license applications 
required. It is estimated that, among the 
approximately 125 exporters/importers 
affected, the number of specific license 
applications per year will be reduced 
from about 450 to 200. Assuming an 
average of one hour to prepare an 
application, this will reduce the cost to 
the public from about $27,000 to $12,000 
per year. 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedures, Classified information, 
Export. Import, Incorporation by 
reference, Intergovernmental relations, 
Nuclear materials, Nuclear power plants 
and reactors, Penalty, Reporting and 
recordkeeping requirements, Scientific 
equipment. 

Under the authority of the Atomic 
Energy Act of 1954, as amended, and 5 
U.S.C. 552 and 553, the following 
amendments to 10 CFR Part 110 are 
published as a document subject to 
codification. 

>-49 FR 49841 
Published 12/24/84 

10 CFR Part 110 

Export and Import of Nuclear 
Equipment and Material 

Correction. 

In FR Doc. 84-31548, beginning on 
page 47191 in the issue of Monday, 
December 3, 1964, make the following 
corrections: 

1. On page 47197, in the first column. 
in § 110.1, the second word in the fifth 
line of paragraph (a) should read "or·, 

2. Also on page 47197, in the second 
column, in § 110.2, the last word in the 
sixth line of the definition for "Person" 
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should rea.d "any". 
3. On page 47199, in the third column. 

in I 110.25, the second word in the 
eleventh line of paragraph (b) (the ninth 
line of the third column) should read 
"machining". 

· .... 4. On page 472.o2, in the second 
column, in I 110.50, the last word in the 
eighth line of p~ragraph (b)(3) .shouJd 
read "licensee'.',. 

· . 5. Also ·on page 47202, in the third 
.column, the last word in· the heading of 
I 110.53 should read "inspections". 

50 FR 12221 
Published 3/28/85 
Effective date will be published · 
at II later date . . 

Implementation of the Convention on 
Physical Protection of Nuclear Material 

See Part 40 Statements of.Consideration 

)> 150 FR 20742 . 
·published 5/20/85 
Effec.tive 5/21 /85 . 

10 CFR Part 110. 

Export ·of Reprocessing Plant 
Comp,o~enta 

AGENCY: Nuclear Regulatory 
Commission. · · · 
ACTION: Final nile. , 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to further clarify what components are 
especially designed or prepared for use 
in a nuclear fuel repro·cessing plant and 
thus are suoject to the Commission's 
export licensing authority. This action 
will implement the recent decision of the 
multilateral Non-Proliferation Treaty 
Exporters Committee (Zangger 
Committee) to adopt four new 
definitions to its i.nternational export 
control Trigger List covering specially 
designed or prepared reprocessing plant 
components. · 
EFFECTIVE DATE: May 21, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Marvin R. 'Peterson, Office of 
International Progral]is, U.S. Nuclear 
Regulatory Commi~sion, Washington, 
DC 20555, telephone (301) 492-4599, or 
Joanna M. Becker, Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-7630). 
SUPPLEMENTARY INFOIIIMATION: During 
recent years, the U.S. and other nuclear 
supplier governments have engaged in 
discussions within the framework of the 
Non~Profiferation Treaty Exporters 
Committee (Zangger Committee) to 
further clarify the coverage of the 
international-nuclear export control 
"Tri~er List". In 1984, agreement was 

reached to specify coverage of certain 
additional components of uranium gas 
centrifuge enrichment plants (see 49 FR 
2881, January 24, 1984). Agreement has 
now been reached on the adoption of 
new definitions of items specially 
designed or prepared for use in nuclear 
fuel reprocessing plants. Currently, all 
specially designed or prepared 
reprocessing components are subject in 
the U.S. to NRC's export licensing 
control under the provisions of 10 CFR 
110.B(c) of NRC's export/import 
licensing regulations. As a result of the 
Zangger Committee's action, the 
Department of State, as the responsible 
U.S. Government agency for undertaking 
the Zangger Committee negotiations, · 
has requested that the Commission take 
appropriate steps to implement the 
Zangger Committee's decision. 

In support of the decision to adopt 
four new definitions of reprocessing 
plant components, the Zangger 
Committee also prepared an 
introductory note which further clarifies 
the basis for exe.rcising export controls 
over the equipment specified. This note 
read.s as follows: 

Introductory Note: Spent Nuclear Fuel 
ReproceHing 

Reprocessing irradiated nuclear fuel 
separates plutonium and uranium from 
intensely radioactive fission products 
and other transuranic elements. 
Different technical processes can 
accomplish this separation. However, 
over the years Purex has become the 
most commonly used and accepted 
process. Purex involves the dissolution 
of irradiated nuclear fuel in nitric acid, 
followed by separation of the uranium, 
plutonium, and fission products by 
solvent extraction using a mixture of 
tributyl phosphate in an organic diluent. 

Purex facilities have process functions 
similar.to each other, including: 
irradiated fuel element chopping, fuel 
dissolution, solvent extraction, and 
proce88 liquor storage. There may also 
be equipment for thermal denitration of 
uranium nitrate, conversion of 
plutonium nitrate lo oxide or metal, and 
treatment of fission product waste liquor 
to a form suitable for long term storage 
or disposal. However, the specific type 
and configuration of the equipment 
performing these functions may differ 
between Purex facilities for several 
reasons,-including the type and quantity 
of irradiated nuclear fuel to be 
reproces!!ed and the intended 
disposition of the recovered materials, 
and the safety and maintenance 
philosophy incorporated into the design 
of the facility. . 

The equipment listed below performs 
key reprocessing functions. Each comes 
into direct contract with the irradiated 
fuel of process liquor and operates in an 
environment characterized by criticality, 

radiation, and toxicity hazards. These . 
make remote control of the process ... 
essential. 

(1) Fuel element chopping. The . · 
equipment breaches the cladding of the 
fuel lo expose the irradiated nuclear 
material. Especially designed metal .. · 
cutting shears are the most commonly 
employed. Although advanced . · ,. · · 
equipment, such as lasers, may. be used. 

(2) Dissolvers. Dissolvers normally 
receive the chopped up spent fuel. In 
these critical.ly safe vessels, the .. 
irradiated nuclear material is dissolved 
in nitric acid and the remaining hulls 
removed from the process stream. 

(3) Solvent extractors. Solvent 
extractors both receive the solution of 
irradiated fuel from the dissolvers and 
the organic solution which separates the 
uranium, plutonium and fission · · 
products. Solvent extraction equipment 
is normally designed to meet strict 
operating parameters, such as long 
operating lifetimes with no maintenance 
requirements or adaptability to easy 
replacement, simplicity of operation and 
control, and flexibility for.variations in 
process conditions. · 

(4) Holding or storage vessels. Three 
main process liquor streams result from 
the solvent extraction step. Holding or 
storage vessels are used in the further 
processing of all three streams, as 
follows: 

(a) The pure uranium nitrate solutfon., 
is concentrated by evaporation and 
passed to a denitration process where it 
is converted to uranium oxide. This 
oxide is reused in the nuclear fuel cycle. 

(b) The intensely radioactive fission 
products solution is normally · 
concentrated by evaporation and stored 
as a liquid concentrate. This concentrate 
may be subsequently evaporated and 
converted to a form suitable for storage 
or disposal. 

(cJ The pure plutonium nitrate solution 
is concentrated and stored pending its 
tr.ansfer to further process steps. In . 
particular, holding or storage vessels for 
plutonium solutions are designed to 
avoid criticality problems resulting from 
changes in concentration and form of 
this stream. 

(5) Plutonium nitrate to oxide 
conversion system. In most reprocessing 
facilities, this final process involves the 
conversion of the plutonium nitrate 
solution to plutonium dioxide. The main 
functions involved in this process are: 
process feed storage and adjustment, 
precipitation and solid/liquid 
separation, calcination, product 
handling, ventilation, waste 
management, and process control. 

(6) Plutonium oxide to metal 
conversion system. This process, which 
could be related to a reprocessing 
facility, involves. the fluorination of 
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plutonium dioxide normally with highly 
corrosive hydrogen flouride, to produce 
plutonium fluoride which is 
sub~equently reduced using high purity 
calcium metal to produce metallic 
platonium and a calcium fluoride slag. 
The main functions involved in this 
process are: fluorination (e.g., involving 
equipment fabricated or lined with a 
precious metal), metal reduction (e.g., 
employing ceramic crucibles), slag 
recovery, product handling, ventilation, 
waste management, and process control. 

These processes, including the 
complete systems for plutonium 
conversion and plutonium metal 
production, may be identified by the 
measures taken to avoid criticality (e.g., 
by geometry), radiation exposure (e.g., 

by shielding), and toxic hazards (e.g., by 
containment). 

Regulatory Action Required 

Currently, Part 110 specifies 
reprocessing plant component export 
licensing requirements for only (1) fuel 
element chopping machines; (2) 
criticality safe tanks; (3) countercurrent 
solvent extractors; and (4) process 
control instrumentation. The Zangger 
Committee's recent action will require 
the amendment to the solvent extractor 
entry in§ 110.8(c)(3) and the addition of 
three new items: (1) Chemical holding or 
storage vessels; (2) plutonium nitrate to 
plutonium oxide conversion systems; 
and (3) plutonium metal production 
systems. 

Because this amendment involves a 
foreign affairs function of the United 
States, Commission notice of proposed 
rulemaking and public procedures 
thereon are not required by section 553 
of Title 5 of the United States Code. 
Since the State Department has 
requested expeditious action on this 
amendment in order to meet 
international commitments, the 
Commission finds that good cause exists 
for making the amendment effective 
without the customary 30-day notice. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
amendment is a categorical exclusion 
under 10 CFR 51.22(c)(1). Therefore, 
neither an environmental impact 
statement nor an environmental 
assessment has been prepared for this 
amendment. 

Paperwork Reduction Act Statement 

This final rule contains no information 
collection requirements and therefore is 
not subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

Regulatory Analysis 

Adoption of this amendment is 
necessnry in order to maintain U.S. 
consistency with U.S.-supported 
internaliona! nuclear export control 
guidelines. No other NRC regulatory 
actions or alternative actions by other 
agencies address this matter nor are any 
alternative courses of action feasible. 
While this amendment impacts all 
potential U.S. exporters of reprocessing 
plant components, it is not expected to 
result in any increased regulatory 
burden since it essentially clarifies the 
scope of existing NRC export licensing 
controls. In addition, to date, NRC has 
neither received an application to export 
any reprocessing plant components nor 

·are any such applications expected in 
the foreseeable future. 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedures, Classified information, 
Export, Import, Incorporation by 
reference, Intergovernmental relations, 
Nuclear materials, Nuclear power plants 
and reactors, Penalty, Reporting and 
recordkeeping requirements, Scientific 
equipment. 

Under the authority of the Atomic 
Energy Act of 1954, as amended, and 5 
U.S.C. 552 and 553, the following 
amendment to 10 CFR Part 110 is 
published as a document subject to 
codification. 

51 FR 12598 
Published 4/14/86 
Effective 4/14/86 

10 CFR Part 110 

Llcem~lng Requirements for the Export 
of Nuclear Equipment and Mater!al 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRCJ is amending its 
regulations pertaining to the export of 
nuclear equipment and material: (1) To 
requi-re certain holders of export 
licenses to notify the Commission in 
writing at least 40 days prior to 
exporting Canadian-origin nuclear 
material or equipmrmt: (2) to exp,rnd the 
gr':1cral license for byprodud materiP.l to 
C(.;\·er the export of americium-241 
contained in industrial process control 
equirmcnt: and (3) to update the list of 
countries in the provisions setting out 
restricted destinations(§ 110.29) by 
deleting from the list certain countries 
that recently have adhered to the 
Nuclear Non-Proliferation Treaty (NPT). 

This action is necessary to implement 
portions of the U.S./Canada Agreement 
for Cooperation, to correct an O\'ersight 
in the current regulations. and to 
continue the policy of facilitating 
nuclear cooperation with countries 
sharing the non-proliferation goals of the 
United States. 
EFFECTIVE DATE: April 14, 1980. 
FOR FURTHER INFORMATION CONTACT: 
Elaine 0. Hemby, Office of International 
Programs, U.S. Nuclear Regulatory 
Commission. Washington, DC 20555, 
(301} 492-7984 or Joanna Becker, Office 
of the Executive Legal Director, U.S. 
Nuclear Regulatory Commission .. 
Washing1on, DC 20555, (301) 492-7630. 
SUPPLEMENTARY INFORMATION: The 
Executive Branch has requested the 
NRC to amend its regulations in 
§ 110.50(b)(3) concerning the notification 
of the export of foreign-origin nuclear 
material or equipment so that it will 
include Canadian-origin nuclear 
material and equipment in addition to 
Australian-origin nuclear material and 
equipment. This action will carry out 
Article XU, paragraph D of the U.S./ 
Canada Agreement for Cooperation 
which requires the consent of Canadian 
authorities before the Canadian-origin 
nuclear material and equipment may be 
exported from the United States. In most 
cases, Canadian authorities have given 
their prior consent for retransfer at the 
time the material is imported into the 
United States. In other cases, where the 
country of origin is not known at the 
time NRC issues the license, the license 
holder or applicant must notify NRC in 
writing at least 40 days prior to actual 
export of the material or equipment in 
order to obtain United States 
Government authorization should the 
nuclear material or equipment be 
determined to be Canadian origin. The 
NRC will consult with the Executive 
Branch to obtain Canadian consent for 
the shipment. During this period, the 
licensee may not ship the nuclear 
material or equipment until authorized 
by NRC. Consultations normally will be 
completed well within 40 days. 

The NRC is also amending its 
regulations concerning the restrictions 
0'1 exports of byproduct material under 
the general license set out in § 110.23(b). 
This amendment will allow the export of 
nme~icium-241 contained in industrial 
pn,cess control equipment. This 
amendment corrects an oversight in the 
current general license regulations 
covering americium-241 which now 
prohibit the export of americium-241 
exceeding one curie per shipment or 100 
curies per year to countries listed in 
§ 110.29 unless it is contained in 
petroleum exploration equipmenL 
Bee!! use it was never the intention of the 
Commission to prohibit exports of 
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americium-241 for legitimate commercial 
use. the regulation will be amended to 
correct this oversight. 

The NRC is also amending its 
regulations in § 110.29, the list of 
restricted destinations for exporting 
nuclear materials and equipment under 
general licenses, in order to delete the 
following countries: Belize, Bhutan. 
Equatorial Guinea, Kiribati, St. Vincent 
and the Grenadines, and Seychelles. 
These countries are recent adherents to 
the NPT. This amendment rem·oves 
spedal restrictions on the export of 
nuclear material and equipment to 
certain countries which have adhered to 
the NPT, thereby continuing the United 
States Government policy of facilitating 
nuclear cooperation with countrie's 
sharing U.S. non-proliferation goals. 
Because these amendments involve a 
foreign affairs function of the United 
States. the Administrative Procedure 
Act provisions governing rulemaking do 
not apply to this action (5 U.S.C. 553 
(a)(i)J. Therefore, a notice of proposed 
rulemaking is not required for this action 
and the final rule may be made effective 
upon publication in the Federal Register. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that the 
amendments to Part 110 in this 
regulation are the type of action 
described in 10 CFR 51.2Z(c)(1). 
Therefore, neither an environmental 
impact statement nor an environmental 
assessment has been prepared for this 
regulation. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0036. 

Regulatory Analysis 
The Commission has prepared a 

regulatory analysis of this final 
regulation.The analysis examines the 
costs and benefits of the alternatives 
considered ·by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room. 1717 II 
Street. NW., Washington. DC. Single 
copies of the analysis may be obtained 
from Elaine Hembv. Office of 
International Prog~ams. U.S Nuclear 
Regulatory Commission, Washington. 
DC 20555. telephone (301) 492-7984. 

Backfit 

The NRC has determined that the 
backfit provisions in 10 CFR 50.109 do 
not apply to amendments to lQ CFR Part 
110 rule changes. since the regulations in 
Part 110 apply only to the export of 
nuclear facilities. material. and 

components and have no impact on 
domestic facilities. Therefore. a backfit 
analysis has not been prepared for the~c 
amendments. 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedure. Classified inform a lion. 
Export, Jmport, lncorporation by 
reference, Intergovernmental relations. 
Nuclear materials. Nuclear ·power plan.ts 
and reactors. Penalty. Reporting and 
recordkeeping requirements. Scientific 
equipment. 

Pursuant to the Atomic Energy Act {Jf 
1954, as amended, the Energy 
Reorganization Act of 1974. as amend1,d. 
and 5 U.S.C. 552 and 553 the following 
amendments to 10 CFR Part 110 a~ 
published as a document subject to 
codification. 

),-s1 FR 27825 
Published 8/ 4/86 
Effective 8/4/86 

10 CFR Part 110 

Licensing Requirements for the Export 
of Tritium 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission [NRC) is amending its 
regulations for the export of tritium 
under a general license. The revised 
regulations impose more restrictive 
limits on the amount of dispersed tritium 
which can be contained in luminescent · 
light sources and other items exported 
under the general license. The revision 
precludes the export of large tritium 
light sources under the general license 
unless the light source is installed in an 
aircraft as a safety device. This action is 
necessary to _address the concerns of the 
Executive Branch and other . 
governments that the current general 
license regulations covering tritium 
luminescent light sources may represent 
a potential proliferation risk. This· 
amendment also defines tritium in order 
to clarify its meaning to exporters and to 
conform NRC's export regulations with 
international guidelines. 
EFFECTIVE DATE: August 4, ,1986. 
FOR FURTHER INFORMATION CONTACT: 
Elaine O. Hemby, Office of International 
Programs, U.S. Nuclear Regulatory · 
Commission, Washington, DC 20555, 
(301) 492-7984 or Joanna M. Becker, 
Office of the General Counsel, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, (301) 492-7630. 
SUPPLEMENTARY INFORMATION: The . 
Executive Branch has requested that the 
NRC amend its regulations concerning 
the export of tritium contained in 

luminescent light sources under a 
general license. This action is being 
taken as a resuit of a review of tritium 
export controls by the NRC and the 
Executive Branch and consultations 
with other governments which indicated. 
that the current general license-may · 
represent a potential prolifera'tion 
concer·n. Section 110.23[a)[2) now .. 
permits individual shipment's of tritiurri., 
in light sources of up to 10,000 curie·s to: 
any country except tho~e listed.in the 
embargoed destinations(§ 110.28) with 
no other limitations. The generallicense 
was intended to cover exports of ma_ny 
small tritium light sources for non~ · 
nuclear related commercial products 
[e.g., watch dials, exit signs, etc.). Ai the 
time the current general license was. 
proposed, it was considered 
unnecessary to impose upper limits on 
the amount of tritium contained in each 
light source because most light sources 
contained only a few millicuries of 
tritium up to a maximum of 25 curies. 
However, in recent years,·the maximum 
size of light sources has increased 
significantly. For example, tritium light 
panels when used for remote 'airfields · 
contain five light sources of 60 curies 
each, for a total of 300 curies of tritium 
per panel. In these larger quantities, it 
becomes technically easier fo extract : 
bulk tritium from the light sources and 
divert it to .proliferation sensitive end 
uses. To address this concern, the 
current general license provisions of 
§ 110.23(a)(2) which now covers tritium· 
in light sources and § 110.23(a)(3) which 
now covers all other items containing · 
dispersed tritium in quantities of less 
than 100 curies per item will be 
combined into a single general license 
provision. The revised.§ 110.23(a)(2) will 
limit exports of tritium in any dispersed 
form under a general license to 10 curies 
per item; 1,000 curies per shipment, and 
10,000 curies per person per year to any 
one country. A limited general license 
authority will be retained at . 
§ 110.23(a)(3) to allow the continuation · 
of the export of tritium in amounts 
exceeding 10 curies per item when 
installed in aircraft as a luminescent 
safety device. This limited general 
license authority is appropriate· because 
many aircraft tritium light sources 
exceed 10 curies and, ,when installed in 
aircraft, are of minimal proliferation 
concern. 

In summary, exporters of any item 
containing dispersed tritium including a 
luminescent light source-in- quantities 
greater than 10 curies per item will be 
required to obtain·a specific NRC 
license before they may export the item 
unless the item is a light source installed 
in an aircraft as a safety device. 

NRC. also will be amending its 
regulations in § 110.2, the list of . 
definitions, to add a definition of tritium 
reading as follows: "Tritium" means not 
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only tritium but also includes 
compounds and mixtures containing 
tritium in which the ratio of tritium to 
hydrogen by atoms exceeds one part in 
1,000. This action clarifies the meaning 
of tritium to exporters, and also 
conforms NRC's export regulations with 
international export control guidelines. 
Finally, a minor editorial change will be 
made in the wording of the current 
general license provision pertaining to 
the export of bulk tritium in § 110.23(c) 
for the purpose of making it consistent 
with the language in the other general 
license entries. 

The hnpact of this rulemaking action 
on exporters is expected to be minimal. 
NRC believes less than five exporters of 
tritium light sources will.be affected per 
year. With respect to exports of other 
forms of dispersed tritium, NRC also 
believes less than five exporters will be 
affected per year. 

Because this rulemaking involves a 
foreign affairs function of the United 
States and since the Department of State 
has requested expeditious action, notice 
of proposed rulemaking and public 
procedure thereon are not required by 
the Administrative Procedure Act (5 
U.S.C. 553 (a)(l)), and the final rule rriay 
be made effective upon publication in 
the Federal Register. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that the final 
rule in Part 110 is the type of action 
described in 10 CFR 51.22(cl(1). 
Therefore, neither an environmental 
impact statement nor an environmental 
assessment has been prepa_red. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0036. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis of this final rule. The 
analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. The analysis is 
available for inspection in the NRC 
Public Document Room, 1717 H Street, 
NW, Washington, DC. Single copies of 
the analysis may be obtained from 
Elaine Hemby, Office of International 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone (301) 492-7984. 

Backfit 

The NRC has determined that the 
backfit analysis provisions in 10 CFR 
50.109 do not apply to amendments to 10 
CFR Part 110 because Part 110 applies 

only to the export and import of nuclear 
facilities, material, and components and 
does not deal with domestic facilities. 
Therefore, a backfit analysis has not 
been prepared for these amendments. 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedure, Classified information, 
Export, Import, Incorporation by 
reference, Intergovernmental relations, 
Nuclear materials, Nuclear power plants 
and reactors, Penalty, Reporting and 
recordkeeping requiremen•s, Scientific 
equipment. 

Pursuant to the Atomic Energy Act of 
1954, as amended the Energy 
Reorganization Act'of 1974, as amended, 
and 5 U.S.C. 552 and 553 the following 
amendments to 10 CFR Part 110 are 
published as a document subject to 
codifica lion. 

51 FR 35997 
Published 10/8/86 
Effective 10/8/86 

Nomenclature Changes To Implement 
Consolidation of OGC and OELD 

See Part 1 Statements of Consideration 

>s1 FR 47207 
Published 12/31/86 
Effective 12/31 /86 

10 CFR Part 110 

Imports of Uranium from South Africa 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations concerning the import of 
uranium from South Africa under the 
general license. This action is necessary 
\o implement the provision of the 
Cwnprehensive Anti-Apartheid Act of 
1986, enacted October 2, 1986, which 
prohibits the import into the United 
States of uranium ore and uranium 
oxide produced or manufactured in 
South Africa. The final rule deletes the 
g£neral import license with respect to 
the import of any uranium of South 
African origin, thereby precluding the 
import of this material unless a specific 
license is requested and obtained. 
EFFECTIVE DATE: December 31, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Elaine 0. Hemby, Office of International 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
(301) 492-7984 or Joanna M. Becker, 
Office of the General Counsel. U.S. 
Nuclear Regulatory Commission, 
Was_hington, DC 20555, (301) 492-7630. 
SUPPLEMENTARY INFORMATION: On 
October 2, 1986, Public Law 99-440, the 
Comprehensive Anti-Apartheid Act of 

1986 ("the Aci"), was enacted to 
establish a framework to guide the 
efforts of the United States to help end 
the apartheid system in South Africa . 
and to assist in the establishment of a 
nonracial, democratic form of 
government in that country. The Act 
imposes a wide range of measures 
against South Africa to undermine 
apartheid including a ban on the 
importation of uranium ore and oxide 
"produced or manufactured" in South 
Africa. The Treasury Department, in 
Executive Order 12571 of October 27, 
was delegated authority in the Executive 
Branch to implement the Act's 
provisions on the importation of 
uranium [Section 309(a)). The NRC, 
which has independent regulatory 
authority under the Atomic Energy Act 
over the import of uranium, must also 
implement provisions in its regulations 
to conform with the requirements of the 
Act and ensure that these provisions are 
consistent with the provisions of the 
Treasury Department's regulations. 

South Africa, as used in the Act, 
includes the Republic of South Africa; 
any .teri:itory under the administration, 
legal or illegal, of South Africa 
(including Namibia): and the 
"bantustans" or "homelands", to which 
South African blacks are assigned on 
the basis of ethnic origin, including the 
Transkei. Bophuthatswana, Ciskei, and 
Venda. 

Section 309(a) of the Act prohibits the 
importation into the United States of 
uranium ore and uranium oxide that is 
produced or manufactured in South 
Africa. The NRC's import regulations in 
10 CFR 110.27 currently permit a person 
to import byproduct material or 
unirradiated source or special nuclear 
material, including uranium ore and 
uranium oxide, from any country under 
general license if the consignee in the 
UnHed States is authorized to possess 
the material. To implement section 
309(a), the NRC is amending its 
regulations in § 110.27 to delete the 
general license with respect to the 
import of any uranium of South African 
origin. A person wishing to import South 
African origin uranium which is no 
longer permitted for'import under the 
general license in § 110.27 may submit a 
specific license request to import this 
material to the NRC for consideration. 
However, subject to further 
clarifica lions of the scope of the Act, 
such import license applications may be 
denied under existing law, including 
applications to import material intended 
for further processing in the U.S. [e.g., 
enrichment) and subsequent reexport to 
a third country. 

It should also be noied that section 
303 of the Act prohibits the import (with 
some exceptions not pertinent here). of 
any products grown, produced, 
manufactured by or otherwise exported 
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bye "parastatal organization" of South 
Africa. A paraslatal organization is 
defined as a corporation, partnership or 
other entity owned or controlled or 
subsidized by the South African 
Government, but not a corporation, 
partnership, or enlily'which previously 
received start-up assistance from the 
South African Industrial Development 
Corporation but which is now privately 
owned. This prohibition CO\'ers uranium 
in any form, as Senator Lugar noted in 
his remarks introducing S. 2701 (132 
CONG. REC. S. 9889-9898, daily ed. July 

·30, 1986). The Treasury Department 
published regulations implementing this 
section on Nov.ember 19, 1986 (51 FR 
41907). The Department of Stale 
published a list of South African 
paraslatal organizations on the same 
date (51 FR 41912). 

Environmental Impact: Categorical 
Exclusion · 

The NRC has determined that the final 
rule in Part 110 is the type of action 
described in 10 CFR 51.22(c)(l). 
Therefore, neither an environmental 
impact statement nor an environmental 
assessment has been prepared. 

Pap,irwork Reduction Act Statement 

This final rule does not contain a new · 
or amended information collection 
requirement subject.to the Paperwork· 
Reduction Act of 1980 .( 44 U.S.C. 3501- et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget under approval number 
3150--0036. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis of this final 
regulation. The analysis examines the 
costs and.benefits of the regulation. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street NW., Washington, DC. Single 
copies of the analysis may be obtained . 
from Elaine Hemby, Office of 
International Programs, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone [301) 492-7984. 

Backfit Analysis 

The NRC has determined that the 
backfit analysis provisions in 10 CFR 
50.109 do not apply to amendments to 10 
CFR Part-110 because Part 110 applie.s 
only to the export and import of nuclear 
facilities, material, and components and 
does not deal with domestic facilities. 
Therefore, a backfit analysis has not 
_been prepared for thi_s amendment. 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedure, Classified information, 
Export, Import, Incorporation by 
reference, Intergovernmental relations, 

Nuclear materials, Nuclear power plants 
andZreactors, Penalty, Reporting and 
recordkeeping requirements, Scientific 
equipment. 

Pursuant to section 309(a) of Public 
Law 99-440. the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and 5 U.S.C. 552 and 553 the following 
amendment to 10 CFR Part 110 is 
published as a document subject to 
codification. 
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See Part 70 Statements of Consideratio.n. 

25 FR 2944 
Published 4/7/60 
Effective 5/7 /60 

The following amendments to Part 
140 constitute a comprehensive revision 
to this part. 

Notice of proposed Issuance of the 
following rules was published In the 
FEDERAL REGISTER Oil May 1, 1959 (24 
P.R. 3508). A detailed statement of con
siderations explaining the provisions of 
the following amendments was published 
with the notice of proposed rule making 
at 24 F.R. 3508. Comments filed by in
terested persons have been given care
ful consideration. 

Exceptfor §§ 140.3, 140.6, 140.12, 140.15 
and 140.17, the provisions of the follow
ing amendments are the same as those 
incorporated In the notice of proposed 
rule making. Section 140.6 <concerning 
reports) has been rewritten to clarify the 
obligations of an indemnified licensee 
fo~lowing a nuclear Incident and to 
ellllllnate the filing of extensive reports 
by a licensee until the extent of the incl
dent · and the need for such reports and 
records have been determined by the 
Commission. Minor changes, mainly 
of a drafting nature, have been made in 
U 140.3(J>, 140.12(b) <4> m> 140.15ia> 
and 140.17 <b>. · ' 

sections 140.11 and 140.12 establish 
the amount of financial protection to be 
maintained by reactor licensees. They 
are substantially similar to the corre
sponding provisions In the proposed 
rule published on May l, 1959. Repre
sentatives of. the Nuclear Energy Liabil
ity Insurance syndicates ("NELIA'' and 
"MAELU"> have urged that the Commis
sion require, In some cases, the main
tenance of higher levels of financial 
protection than are required under the 
following rules. Their recommendations 
are set forth particularly In a letter 
dated January 22, 1960, and the attach- ' 
ments. thereto, from Charles J. Haugh. 
Vi.ce President, The Travelers Insurance 

Company. This letter and the attach
ments are available for public Inspection 
in the Commls5!on's PUbllc Document 
Room, 1717 H Street NW., Washington 
25, D.C. Coples of the aforesaid· letter 
may be obtained upon request to the 
Director, Division of Licensing and 
Regulation, U.S. Atomic Energy Com-
mission,. Washington )~5. D.C. · 

Tile Commission plans to re-evaluate 
the provisions of H 140.11 and 140.12 in 
the light of comments received from the· 
Nµclear Energy Liabillty Insurance syn
dicate, and comments received from 
Interested members of the public, not 
later than December 31, 1960. 

All Interested persons who desire to. 
submit comments for the consideration 
of the Commission on the proposals filed 
by the nuclear energy insurance syndi
cates and their member companies 
should send them to the U.S. Atomic 
Energy Commission, Washington 25, 
D.C., Attention: Director, Division of 
Licensing and Regulation within ·90 days 
after publication of this notice In the 
FEDERAL REGISTER. 
· Effective 30 days after publication In 
the FEDERAL REGISTER, 10 CFR Part 140 · 
"Financial Protection Requirements and 
Indemnity Agreements," ls amended to 
read as follows: 

25 FR 2948 
Published 4/7/60 
Effective 5/7 /60 

On August 28, 1958 (23 F.R. 6681, 6684), 
and on May 1, 1959 (24 F.R. 3508), the 
Atomic Energy Commission published for 
public comment two proposed amend
ments to Part 140 "Plnanclal Protection 
Requirements and Indemnity Agree
ment". One proposed amendment ln
_cluded a form of Indemnity agreement 
to be entered Into between the Commis
sion and nuclear reactor · 11censees. 
Under the second proposed amendment, 
the Com.mission proposed to grant ap. 
proval by rule to the furnishing of finan
cial protection In the form of the nuclear 
energy llablllty µisurance policy form 
then available from the NELIA and 
MAELU syndicates <Nuclear Energy i..la
bllltY Association and Mutual Atomic 
En_ergy Llablllty Underwriters, respec
tlve]y) • Following publication of the 

proposed amendments,' Interested .mem
bers of the public have submitted many 
helpful comment.a and suggestions. The 
comment.II and suggestions received have 
been taken Into consideration by the 
Commlsalon In the adoption of the fol
lowing ~endment.11. · ... · . . . , : 

T!)e amendment set forth below ap
pro{es, as proof of financial protection, 
the revised form of nuclear .energy_ lla
blllty Insurance policy currently ,ay&µa
b~e from NELIA and MAELU <G 140.75, 
Appendix "A">. ·' 

The revised form of nuclear energy 
llablllty lnaUrance · policy ·set forth In 
G 140.75 haa been flled with and approved 
by a sublltantlal number of state lnsUr
ance agencies and has been Issued . bY 
the syndicates to JDBDY AEC licensees 
1n lleu of the binders prevloualy In effect. 
The new Insurance policy dllrers from 
the form prevlous]y publlahed In the 
PsDSUL RsGISTBll OD August 28, 1958; 
and :May 1, 1959, primarily In the follow-
Ing respects: . · . . . 

1. The Dew form Includes coverage'. of 
nuclear Incidents occurrtng In trans
portation of nuclear materials to the 
reactor from any location, wtthout · ~
gard to whether the transportation orig
inated at a Government facility. The 
prevtoµs form provided ·coverage during 
transportation .to the reactor only If the. 
transportation was from a faclllty owned 
by the United States. . . . . . 

2. The period of prior notice ·to the 
Commlsalon before the · 1nsurei:'s · can 
make a policy suspension· elrec;tlve . has 
been Increased from 12 hours t6 at least 
one full business day. 

3, The new form excludes coverage 
for risks resulting from the ·transports.: 
tlon · of "useful" or "'commercial"· lao· 
topeS. The NELIA and MAELu·organ
izatlons have explained that such. 
coverage ls afforded 1n convenilonai 
liability policies. . . . 

4. With respect to a common occur-
enoe, the aggregate insurance under all 

nuclear energy llablllty · 1nsuraDce ·poli
cies mued by each syndicate has' been 
expanded from the llmlt of .11abll1ty of. 
the highest applicable poliCJ' to the to~ 
pool capacity, If the facllltlea Involved 
In the common occurrence have in· the: 
aggregate purchased : that amount of 
coverage from the syndicate. · 

5. At hearings held before , the Joint _; 
Committee on Atomic Energy on April 29, 
1959 <Hearings Before the Joint Com-
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mlttee on Atomic Energy, "Indemnity 
and Reactor Safety," page 4 >, Com
mission representatives testified that, 
among other things, the phraseology 
of the common occurrence provision in 
the insurance policies may cover more 
situations than intended by the syndi
cates. To clarify the intent of the in
surance syndicates, a statement was 
subsequent)y furnished to the Joint Com
mittee on Atomic Energy on behalf of 
NELIA and MAEI:.U <Hearings, page 
42>. With respect to the common oc
currence provisions, the syndicates said: 

The Commission. In the statement made 
t.o the Joint Committee. has expressed doubt 
that the common occurrence pro\'1sion ln 
the poltcv ( condl tlon ol) has the meaning 
intended, and particularly that It may be 
construed. under subparagraph (al. to be 
applicable to bodily Injury or propeny dam
age resulting from the conflation or fis
sion products dlscharged from two or more 
reactors ... a result or separate, distinct 
occurrences at each such reactor. The per
sons responsible for the policy language 
did not Intend any nuch result but, on 
the contrary, Intended that If two reactors 
at different locatlone "blow" at or about 
the same time. the applicable limit or lia
bility o! each reactor's policy will be avall
abl~ for reeultlng claims. "nd condition <I 
will not be applicable. In brier, the pools 
(MAELU and NELIA) Intend subparagraph 
(a) to apply only to situations where the 
gradual accumulation of nuclear materials 
dlllcharged or dispersed over a period or 
time rrom two or more nuclear facilities, 
whether In the course of their normal opera
tion or 88 a result of undetected malfunc
tion or accidental· leakage of effluent&. A 
almple Illustration 1B the contamination 
or a waterahed 88 the reeult of the continued 
operation of two or more racllltles for a 
period or tlm•. without the occurrence of 
an Incident. ldentl!l.able In time. at any of 
the facllltlee. 

Ev .. n If the construction or nubparagraph 
(a) or condition 4 felU'ed by th'" CommlB
elon In pOIISI ble. the pools could not take 
adv.e.ntage of It because of the e"ttled prin
ciples of law I.hat If a provlBlon In an In
surance policy 1B amblguowi, the provlnlons 
must be given the meaning most favorable 
to the lnaured. 

It Is submitted that the provlslona of 
the Prlc.,·Anderson Act particularly the 
definition or "nuclear lnckl.,nt," and sub
&f!Ctlon (c) and (e) or section 170, require 
that with r"8pttt to Oov..rnment Indemnity 
any occurrencr or aerlea or occurrences t.o 
which the poll~y·a common occurrence pro
vision 1B applicable should be construf!d u 
one nuclear lncld.,nt. oth.,nvlB" the Gov
ernment would l>f! llsble, In auch a situation, 
not for t500 mUJion but for multlplee thereof. 

The general approval contained in the 
following amendment of the form of 
policy now offered by NELIA and MAELU 
should not be construed a.s indicating 
that It is the only form of nuclear energy 
liabillty insurance policy which the Com
missioner will approve. The Commis
sioner will accept any other form of 
nuclear energy liablllty insurance policy 
u proof of financial protection under 
t.h1e part If tt concludes that such other 
form provides adPquate financial protec
tion under the requirements of the Com
mlsslon"s regulations and applicable 
legislation. 

The Commission will welcome further 
comments and suggestions concerning 
these amendments. 

Effective thirty days after publication 
1n the FEDERAL REGISTEII. Part 140. Title 
10 CFR. Is amended by adding the fol-

lowing Appendix c ~ 140.75,. 

26 FR 1396 
Pub I ished 2/ 17 /61 
Effective 4/16/61 

A comprehensive revision of the finan
cial protection requirements 1n Part 140 
was published in the FEDERAL REGISTER 
on April 7, 1960 C25 F.R. 2944). 

The revision of Part 140 established 
fixed amounts of financial protection to 
be required of licensees of reactors hav
ing ·relatively · 1ow power levels. For 
power and testing reactors having a 
higher thermal power level, Part 140 pre
scribed a formula for computing finan
cial protection. The basic elements of 
the formula were the1mal power level 
and reactor location. 

Early in 1960, representatives of the 
nuclear energy liabil!ty insurance syn
dicates ("NELIA" and "MAELU") urged 
the Commission to adopt a financial pro
tection formula which would, in most 
cases, require reactor licensees to main
tain higher levels of financial protection 
than those required under the revised 
Part 140. The recommendations of the 
insurance industry are embodied in a 
letter dated January 22, 1960. from Mr. 
Charles J. Haugh, Vice President, Trav
elers Insurance Company. 

In prescribing the revised financial 
protection requirements in Part 140 as 
published April 7, 1960. the Commission 
announced that it planned to re-evalu
ate, no later than December 31, 1960, its 
financial protection requirements In light 
of comments and suggestions submitted 
to the Commission by the insurance in
dustry and by interested members of 
the public. 'The Commission further 
requested that interested persons submit 
their comments on the proposals filed 
by the nuclear energy liability insurance 
syndicates. 

The Commission has completed the re
evalua tlon of its financial protection re
quirements. In connection therewith 
careful consideration has been given to 
the Insurers' proposal and to all com
ments and suggestions submitted by the 
Insurers, the reactor industry, and other 
interested persons. 

As a result of its study the Commis
sion has concluded that: 

a. Revision of the fixed amounts of 
financial protection presently prescribed 
by Part 140 would not be justified; 

b. With respect to the formula pre
scribed by § 140.12 of Part 140, for 
determining amounts of financial pro
tection other than the fixed amounts 
prescribed by §140.11, revision of the 
population factor of the formula is desir
able for the reasons given herein; and 
that revision of the value assigned in the 
formula to the base amount of financial 
protection would not be Justified. 

The amended financial p1·otection for
mula set forth below does not vary, 
therefore, from the formula presently 
prescribetl by Part 140 with respect to 
the base amount of financial protection 
required ($150 per li:!lowatt of thermal 

energy capacity J. The base amount 
prescribed by Part 140 is consistc:1t \\'ith 
the principle that the quantity of fission 
products that could escape ill the event 
of an incident varies roughly in direct 
proportion to power level. 

The range specified for the 'location 
(population) factor in the formula,· 
however, has been extended from 1 to 
1.5 to a range of 1 to 2. The NELIA~: 
MAELU proposal of January 22, 1960. · 
urged that a 'llore realistic range would · 
be 1 to 4. Both the insurers and the 
Commission agree, however, that since 
no scientific basis Is possible fo1· either .. 
range of values, any range used must 
necessarily reflect a substantial element 
of judgment. , 

Statistics compiled from hazards sum
mary reports for some 19 power reactors 
in operation, under construction 01·. 
presently planned. indicate that popu
lation densities within areas surrounding 
the reactor sites actually differ by; a 
factor of approximately 10 .. The,e!"ore, 
on the basis of adjacent. population 
alone, it appears that a locr.t!on factor 
ranging from 1 to 1.5 !s too narrow .. 
However, surrounding population is not 
the only parameter pertinent to . the 
prescript ion of the "location factor" to be 
used In the financial protection formula. 
Credit must also be given to those safe- . 
guards that are inherently part of the re
actor design or that have been specially 
engineered into the plant complex ill rec
ognition of the proximity and density of.· 
population surrounding -the reactor site .. 
No scientific basis exists. however, for 
determining the relative value that 
might be assigned to such safeguards:
Thc value, therefore, must necessarlly' · 
be based largely upon subjective evalu
ation. After careful study, the Com
mission has concluded that the range 
presently specified in Part 140· Cl to 1.5) 
gives more limited effect, and that p1·0-
posed by the insurnnce syndicates <1 
to 4) gives greater effect to differences 
in location than is believed justified. In 
the absence, however, of any scientific .. 
method for determining what the range. 
should be, the Commission has con
cluded that, in any case, an Increase in 
the span of the range Is required and 
that a difference of 100 percent between 
the upper and lower limits is reasonable" 
The Commission has, therefore, adopted 
a location factor range of 1 to 2. · The 
following amendment t.o 10 CFR 140 
gives effect to this broader range. 

Effective 60 days after publication In 
the FEDERAL REGISTER, 10 CFR Part HO, 
§ 140.12(b) (4) cm, is amended to read 
as follo'l\·s: 

26 FR 3455 
Published 4/22/61 
Effective 7/21/61 

The following amendments establish 
the form of indemnity agreement which 
the Commission will execute with li
censees furnishing insurance policies as· 
proof of financial protection <§ 140.76); 
and the form of indemnity agreemP.nt· 
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which the Commission will enter Into 
with licensees furnishing proof of finan
cial protection in the form of the li
censees resources. <§ H0.77> 

The Commission acknowledgeu with 
apprec·lation the numerous, helpful com
ments and suggestions which have been 
1·eceived from interested members of the 
public and participants in industry ad
visory conferences. These comments 
have been taken into cons!~ ration in 
adoption of these amendments. . 

P1·lncipal features of the form cf Ir. 
demnlty agreement contained In§ 140.76 
Appendi:i: B Include the following: 

1. The form Includes common occur
rence provisions <Article I, par. 3; Article 
II, par. 6; Article III, par. 4.' which are 
similar to the common occurrence pro
visions in the NELIA and MAELU insur
ance policy<~ 140.75 Ai,pendi:i: A>. In
clusion of the common occurrence 
provision in the indemnity agreement 
goes far towards eliminating a gap in 
protection which might otherwise exist. 

The common occurrence provisions in 
the proposed indemnity agreement pub
lished for public comment in the F•:nERAL 
REGISTER on April 7, 1960, 25 F.Ri 2999, 
did not fully eliminate the gap In cover
age which might result from a "common 
occurrence". Aa stated in the state
ment of considerations publlahed with 
tbe notice of proposed rule-making, 

A remaining poulble gap Is due to the fact 
that, although the Oommlsalon's obligations 
under the common occurrence provllllona be
gin at an amount equal to the sum of all 
applicable. Insurance required under the 
regulations or '60,000,000, whichever Is lower, 
NELiA and MAELU limit their responsibility 
to the capacity of their respective pools; that 
Is, If all of the Insurance policies applicable 
to the common occurrence are Issued by one 
of the syndicates, the obligation of the ln
ourers would not exceed the capacity of the 
particular syndicate ($46,500,000 In th« case 
of NELIA or e1s,soo.ooo In the case , .. · 
MAELU). 

The Commission requested the insurance 
pools (Nuclea1· Energy Liability Insur
ance Association and Mutual Atomic 

· Energy Liability Underwriters> to con
sider the adoption of changes in theil· 
nuclear energy insurance policies <fa
cility form> to eliminate this possible 
gap. In a letter dated December 22, 1960 
(a copy of which is available for exami
nation In the Commission's Public Docu
ment Room,1717 H Street NW., Wash
ington 25, D.C.>, the pools concluded 
that: 

It should be emphasized that we have no 
objection to assuming liabilities up to 
,eo.000,000 In cases where the applicable 
limit of policies are equal to or In excess or 
that amount. Thus far, we have been un
able to find a way to limit the loss llablll ty 
of one pool to Its Insured by policies Issued 
by the other pool to another Insured. As 
pointed out earlier, If such s. clause Is not 
anforced by a court, the companies woulq 
be Hposed beyond their commitments. The 
"?an.agers of the pools have no authority to 
eapose the member companies In such a 
manner. 

Consequently, the Commission has modi
fied the common occun·ence provisions 
of Its indemnity agreement to eliminate 
this possible gap. (§ 140.76 Appendi:i: B, 
par. 6, Article II.> 

l Provisions .a1·e Included <Article I, 

par. 4(c). to protect against double cov
erage in the event a nuclear Incident 
occurs In transportation of nucieu ma
terial between two indemnified licensed 
facilities. Under these provisions, the 
shipper's agreement would be applicable 
and the consignee's agreement would not 
be applicable. 

A principal purpose of provisions cov
ering transportation "to the location" is 
to cover shipments of nuclear fut:l di
rectly from a fuel element fabricator's 
plant to the site of the reactor in which 
the elements will be used as fuel. 

3. Licensees furnishing proof of finan
cial protection In the form of their own 
resources are 1·equtred "to indemnify and 
hold harmless all persons indemnified 
as their interest may appear from public 
liability • • • ". This obligation ln
clurles coverage of liability for damage to 
on-site property. Because the form of 
NELIA-MAELU policy does not cove1· 
such liablllty, the indemnity agreement 
in~ 140.76 Appendi:i: B, requires licensees 
furnishing the policies as financial pro
tection to indemnify any person against 
liablllty for damage to on-site property 
<Article II, par. 21b) >. The Commis
sion has recommended to the Congress 
that· the indemnity provisions of the 
Atomic Energy Act of 19H <1170) be 
amended to elim1nate coverage of lia
bility for damage to so-called "on-site" 
property. If such legislation Is enacted, 
paragraph 2b., Article II, of the pro
posed indemnity agreement Cl lt0.'16 
Appendi:i: B> would be deleted and a 
corresponding change would be made in 
the provisions of Article III of the agree
ment. Paragraph l, Article II, and 
Article Ill of the agreement in § 140.77 
Appendi:i: C, would also be modified. 

4. Under the Atomic Energy Act of 
1954, as amended, the Commission Is 
required to indemnify against damage 
to property of pe1·sons Indemnified. pro
vided that such property is covered uuder 
the terms of the financial protection 
and ls ·not located at the site of, and 
used In connection with, the activity 
where the nuclear Incident occurs. The 
financial protection provided by the 
NELIA-MAELU policy form covers dam
age to property of persons Indemnified 
only if the property is awuy from the 
site, Accordingly, the form of indem
nity agreement in Appendix B excludes 
coverage of damage to on-site property 
of persons liable for the nuclear incident 
«Article III, par. 2>. 

5. A p1·ovlslon Is included in the in
demnity ag1·eement <Paragraph b. of 
Item 2 of the Attachment thereto) under 
which the Commission fills a "gap" be
tween the financial protection and the 
Commission's indemnity ob\\!{&tion re
sulting from payments made by the In
surers under a nuclear energy liability 
insurance policy. The agreement does 
not include the provisipn, contained in 
the form published in April 1960. es
tablishing a $1,000,000 floor under the 
Commission's obligation. In the event 
that the licensee does not obtain rein
statement of the amount of financial 
protection within ninety days after the 
date of a payment under the policy, a 
Pr<>!i.Si!!~ is lncl~.ded under which th~ 
Commission may Issue an order requir
init the licensee to fw'Ilish financial 

protection in another form !Article II, 
par. 2<al>. . 

6. A new article, Article VII, has been 
added to the indemnity agreement de
fining the "term" of the indemnity 
ag1·e~ment. 

7. A numbe1· of comments 1·eceived 
from members of the public suggest that 
certain provisions of the indemnity 
agreement be clarified to indicate more 
precisely the coverage of the indemnity 
agreement with 1·espect to the time and 
place of occun-ence of covered "nuclear 
incidents". The Commission has con
sidered these suggestions, but has not 
made any change In the text of the 
ag1·eement with respect to them. It is 
clear from the definition of "nuclear 
incident" in paragraph 3, Article I, that 
the "occurrence or series of occurrences" 
1·eferred to are those which take place 
··at the location or In the course of 
transportation". As stated in the report 
of the Joint Committee on Atomic 
Enei·gy on H.R. 7383 CH.R. 435, 85th 
Cong., 1st Sess.>, p. 16, "The occurrence 
which is the subject of this definition is 
that event at the site of the licensed 
activity • • • which may cause damage, 
rather than the site where the damage 
may be caulled." 

From the foregoing, It seems clear 
also that references In the Indemnity 
agreement to "nuclear Incidents occur
ring during the term of this agreement" 
<Par. t, Article II; par. 5, Article m>, 
refer to such "occurrence or series of 
occurrences at the location or In the 
course of transpo1·tation"; and that any 
liability for damages caused by such 
occurrence or series of occurrences is 
covered by the agreement if the occur
rence or series of occurrences takes place 
within the term of the agreement even 
though the damage resulted or became 
manifest after termination of the term 
of the ag1·eement. 

8. The statement of licensee's obliga
tions under subsection 53eC8> of the 
Atomic Energy Act of 1954, as amended, 
has been deleted as suggested In a num
ber of comments, and corresponding 
changes have been made In paragraph 
3, Article II. This provision was In par
agraph 3, Article n of the form pub
lished in April, 1960. The provision for
merly in Item 2b(2) of the Attachment 
has also been deleted. These deletions 
ai-e not considered as affecting the ob
ligations .of the various interests in
volved. Any obligations of the licensee 
under subsection 53eC8> of the Act to 
indemnify the United States and the 
Commission from public liability are 
substantially covered by the insurance 
form in § 140.'15 Appendi:i: A. 

9. Article IV applies in cases where the 
Commission dete1·mtnes that the United 
States will probably be required to make 
indemnity payments under the provi
sions of the agreement. The Article pro~ 
vides among other things, that the Com
mission "shall have the right Ca) to 
require the p1·ior approval of the Com
mission for the settlement or payment of 
any claim or action asserted against the 
licensee or other person indemplfied 
• • • ". Nuciear Energy ·Liability In
surance Association and Mutual Atomic 
Energy Liability Underwriters in their 
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letter of comments dated June 6, 1960 
<a copy of which is on file in the Com
mission's Public. Document Room) have 
objected to these provisions. They ob
ject on the ground that in this provision 
the "Commission has exceeded its stat
utory authority". They assert also that 
the provision is "impractical" because 
it would impede prompt claims han
dling. The Commission, however, be
lieves it has authority under · sections 
161 and 170 of the Atomic Energy Act 
of 1954, as amended, to adopt the p~ovi
sion in ·question. In connection. with the 
assertion that the provision Is imprac
tical. it should be noted that the prov!-

. sion does not require Commission 
approval, but only reserves to the Com- · 
mission the right to require Commission 
approval. It is anticipated that this au
thority would be exercised only in special 
circumstances and in such manner as 
to avoid undesirable delay in the settle
ment and defense of claims and actions. 
Discussions have been held with both 
syndicates looking towards the adoption 
of an agreement between them and the 
AEC ~ .... ilnNtieataoM 
U4 baDdlills, In ~t of auch an:~e
menta u may be m&* u the NIIUlt of 
&bcJIII diacnllalam, it may be dellh'able to 
reaomlder the provill~ of A~cle IV. 

11. ArUele m . ..-..ralJll 2, llu 11118D 
miled • *IF "' aMllJs ~llpara
sraPba (C) and (d) , 'l'llee IUbpara-
graphs were added further to implement 
the exception in subsection llu of the 
Act for "property which is located at the 
site of and used tn connection· with the 
activity where the nuclear incident 
occurs,. · 

Chmges have also been made '.n the 
deftnition of public liability to exclude 
indemnity coverage for employees on the 
transporting vehicle when an incident 
occurs in the course of transportation. 

11. The following amendments also 
add a provision to Subpart A <I \40.9> 
applicable to all indemnity agreements 
subject to Part 140 ,providing that the 
Commission will publish at least a fif
teen-day prior notice in the F'BDERAL REG
mm of its intent to enter into an indem
nity agreement which differs from the 
applicable form set forth in the appen
dices in Part 140. 

The form indemnity agreements do not 
affect contractual ob~atlons of sup
pliers to reactor licensees to repair or 
replace components furnished by such 
S1ippllers. · 

· The form indemnity agreement in 
1140.'17 Appendix C, applies to licensees 
who furnish financial protection in the 
form of their own resources. That form 
ls esaentlaUy similar to that in I 140. 78 
AJ)j>encHz B, except for changes required 
by the dUference in the form of ftnancial 
protection. 

The Commission has entered into t,em
porary indemnity agreements with licen
sees pending adoption of the forms con
tained in these amendments. After the 
elrectlve date of these amendments, the 
Dlv181on of Licensing and Regulation 
will tender to each licensee 11UbJect 
thereto a deftnitlve *°demnlty agreement. 
Theie de1hilttve agreements will, upon 
due execution, 11Uperaede the temporary 
indemnity atreements. 

Notice ls hereby given that the Com
mission has adopted the following 
amendments to Part 140, 10 CPR, "l"i
nancial Protection Requirements and In
demnity. Agreements" to be effective 
ninety days after publication in the FED
DAL REGISTER, 

26 FR 6641 
Published 7 /26/61 
Effective 7 /26/61 

Nuclear Energy LlabWty Insurance 
Association has requeated Commission 
approval of an amendatory endorsement 
which the Commission understands the 
Association and Mutual Atomic Energy 
Liability Underwriters propose to place 
on all nuclear energy liabWty insurance 
policies <facWty form> . · The ~orm of 
the endorsement is set forth in Its en
tirety in the following amendments. 

Notice of the proposed approval of the 
endorsements by the COmmlssion was 
published in the FsDl:RAL REGISTER on 
April 14, 1961 (26 F.R. 3204). In pub
lishing that notice, the . Commission 
stated that the endorsements do not ap,. 
pear to effect material changes in the 
provisions of the policies. No public 
comments have been received on· the 
notice. · 

Notice ls hereby given that the fot-. 
lowing amendment is adopted to be ef
fective upon publication in the FEDERAL 
Rl:GISTER. . 

26 FR 7770 
Published 8/19/61 

On April 22, 1961, the Commission 
published in the FEDl:RAL REGISTER the 
deftnitive form of indemnity agreement 
which the Commission will ezecute with 
licensees furn1sh1ng insurance policies 
as proof of ftnanclal protection 
c I HO. 78) , and the deftnitlve form of 
indemnity agreement which the Com
mission will enter into with licensees 
furn1sh1ng proof of financial protection 
in the form of the licensees resources 
Cl H0.77). These definitive forms, by 
the terms of the notice, are to become 
effective on July 21, 1961.' 

By letter dated June . 5, 1961, an Ad 
Hoc Committee on Nuclear LlabWty and 
Insurance of the Atomic Industrial 
Forum suggested that the Commission 
make several changes in the deftnitlve 
form published as I 140.78 Anendiz B. 
The Commission has decided. to accept 
some of these suggestions. The sug
restions adopted are all editorial ox 
corrective in nature. . 

Typographical errors are also cor- · 
rected in the form published as I H0.77, 
AJIJ)encHz C. 

1. In Para.graph 1, Article II, the 
phrase "been completed as provided in 
paragraph 4, Article r• ls changed to 
read "ended as defined in subparagraph 
4<b>, Article I." This change ls made 
merely to conform the language of Par
aeraph I, Article II, more closely to the 

language of subparagraph 4(b), Article.I.· 
2. The inclusion of the word "other" 

in the phrase "bears to the sum of· the 
limits of UabWty of . all o.ther nuclear 
liability insurance policies" in paragraph · 
6(a) and S<b> of Article II was lnad-. 
vertent and is, therefore, deleted. · 

3. The word "licensee" 1s used three 
times in the first paragraph of paragraph · 
6<c>, Article II. The first ·two uses of 
"licensee" refer to a person who provides ... 
financial protection in the form of his ·. 
own resources while the last use refers 
to a person· who provides financial pro
tection in the form of insurance. While 
this fact 1s apparent from the language 
as published, in order to avoid any possi,. · 
ble ambiguity with respect to the use of · 
the word "licensee," the 1lrst three lines. 
of paragraph 8 Cc) , Article II, are revised . 
to read: "U any of the other applicable · 
agreements is with a person who bas 
furnished financial protection in a form ... ,, 

4. The omission of the word "public·: · 
before the word ''liability'' in paragraph: 
3, Article m, was Inadvertent; the word 
is therefore, added. · • 

5. In Article VII, "ended as defined 
in subparagraph 4Cb>, Article I" ls sub-: 
stituted for "been completed as provided. 
in Paragraph 4, Article I." This change 
is made merely to conform the language 
of Article VII more closely with . the 
lan11Uage of subparagraph 4 <b) , Article I. 

6. The only changes in the form · of 
indemnity agreement · contained. . in 
§ 140.'17 Apf)e11diz C is .the insertion_ of, 
the letter "<a> " between "employed" and. 
"at" in the sixth line of paragraph 6,. 
Article I, the insertion of the phrase 
"of the radioactive material" betweei:i, 
"transportation" and "on" in the eighth 
line of paragraph 8, Article I; and the 
deletion of the word "and" after. the 
letter "<b>" in the ninth line of para
graph 8, ·Article I. These errors were 
inadvertent, and the corrections will con
form paragraph 8, Article I of Appendix, 

· "C" with para.graph 8, Article I, of Ap., 
·pendilt "B". · · · , 

Notice ls hereby given that the Com
mission has adopted the following 
amendments to the amendments to Part 
140, 10 CFR, "Financial Protection Re
quirements and Indemnity Agreem~~:·· 
which were published in the FnnAL 
Rl:GISTl!:R on April 22, 1961 : 

27 FR 2884 
Published 3/29/62 
Effective 3/29/62 

On April 22, 1961, the Commission pub
lished in the FEDERAL REGISTER the form 
of indemnity agreement which it would 
execute with licensees furnishing insur
ance policies as proof of financial pro
tection and the form of indemnity agree
ment which It would enter into with 
licensees furn1shlng proof of financial 
protection in the form of the licensee's 
resources. On the same date a proposed 
amendment to 10 CFR Part 140 was is
sued for public comment. That proposed 
amendment contained the forms of in
demnity agreement which the Commis
sion would execute with federal agencies 
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and nonprofit educational institutions subject 
to Part 140. Except for changes made because 
federal .agencies and nonprofit educational 
institutions are not required to furnish 
financial protection, the forms of these 
proposed indemnity agreements were similar 
to those adopted for execution with licensees 
who furnish financial protection. Except for 
changes indicated below, the following 
amendments substantiallY adopt these 
proposed forms. 

On November 22, 1961, the Commission 
issued for public comment a proposed 
amendment to Part 140 implementing Public 
Law 87-206, effective September 6, 1961. 
This statute contains a provision amending 
the· definition of "public liability" in section ' 
llu. of the Atomic Energy Act of 1954, as 
amended. Prior to enactment of the 1961 
statute, the definition of "public liability" 
included coverage of liability for damage to 
certain on-site property used in connection 
with the licensed activity. Public Law 87-206 
eliminated indemnity coverage of liability for 
damage to such on-site property. The 
following amendments include changes in the 
forms of indemnity agreement to effectuate 
the provisions of Public Law 87-206. 

·No substantive comments were received 
on either of the proposed-amendments. 

Opportunity is also taken at this time to 
correct minor typographical and editorial 
errors; to clarify § § 140.52 and 140.72 
appropriately to reference the form of 
indemnity agreement and to revise the 
language of these . sections to conform with 
§ 140.20; to add titles to Appendices "A," 
"B," "C," "D," and "E" which are policy and 
indemnity agreement forms;· and to revise the 
provisions of Appendices "C" and "E" to 
make them consistent with similar provisions 
in the other indemnity agreement forms. 

· The principal changes in the form of 
indemnity agreement contained in § 140.76 
Appendix B, are as follows: 

·. 1. As of 12:01 a.m., September 6, 1961, 
Paragraph 6 of Article I ( definition of "public 
liability") is amended to delete indemnity 
coverage for on-site property. 

2; As of 12:01 a.m., September 6, 1961, 
Paragraph 2 of Article Il is amended by 
deleting the "(a)" after the 2 and by deleting 
the (b) paragraph in its entirety. Paragraph 
2(b) required the licensee to indemnify and 

· hold harmless all persons indemnified from 
public liability for damage to on-site 
property. Since there is no longer any public 
liability for on-site property, this provision is 
deleted. 

3. As of 12:01 a.m., September 6, 1961, 
Paragraph 3 of Article II is amended by 
deleting the phrase "under paragraph 2(b) of 
this Article, and". The deletion of paragraph 
2(b) requires that this reference also be 
deleted. 

4. As of 12:01 a.m., September 6, 1961, 
the second paragraph of paragraph 6(c) of 
Article II is amended by deleting "under 
paragraph 2(b) of this Article II, and". The 
deletion of 2(b) also requires that this 
reference to paragraph 2(b) be'deleted. 

5. Paragraph 4(a) of . Article III is 
amended by deleting the comma after the 
word "property". The insertion of this 
comma was inadvertent. 

The principal changes in the form of 
indemnity agreements contained in § 140.77 
Appendix C, are as follows: 

6. As of 12:01 a.m., September 6, 1961, 
Paragraph 6, Article I (definition of "public 
liability") is amended to delete indemnity 
coverage for on-site property. . 

7. Paragraph 4(a) of Article III is 
amended by adding, between the comma and 
the word "incident" in the fifth line, the fol
lowing parenthetical phrase: "(other than 
such property described in the proviso to 
paragraph 2 of this Article)". This amend
ment conforms this paragraph with the cor
responding paragraphs in the other form in
demnity agreements. The omission was inad
vertent. 

The only principal change in the form of 
indemnity agreement contained in § 140.78 
Appendix D, is the amendment, effective as 
of 12:01 a.m., September 6, 1961, of 
Paragraph 5, Article I (definition of "public 
liability") to delete indemnity coverage for 
on-site property. . · 

The principal changes · in the form of 
indemnity agreements contained in § 140. 79 
Appendix E, are as follows: 

8. As of 12:01_ a.m., September 6, 1961, 
Paragraph 5, Article I (definition of "public 
liability") is amended to delete indemnity 
coverage for on-site property. 

9. Paragraph 1, Article II is amended by 
deleting the number 1. See Paragraph 13 for 
reason. 

10. Article II is amended by adding 
"Article III" immediately after Paragraph 1 of 
old Article II and by adding a Paragraph 1 
immediately after the new Article III to read 
as follows: 

1. The Commission undertakes and agrees 
to indemnify and hold harmless the licensee 
and other persons indemnified, as their inter· 
est may appear, from public liability. 

See Paragraph 13 for reason. 
11. Paragraph 2 of old Article II is 

amended by deleting the last sentence. 
12. Old Article II is amended by changing 

the numbers of Paragraphs 5, 6, and 7 to 6, 7, 
and 8 of new Article III, respectively, and by 
adding a Paragraph 5 to new Article III to 
read ·as follows: 

5. The obligations of the Commission 
under this agreement shall apply only with 
respect to nuclear incidents occurring during 
the term of this agreement. 

See Paragraph 13 for reason. 
13. Appendix "E" is amended by 

renumbering Articles III, IV, V and VI to 
Articles IV, V, VI and VII, respectively. Two 
new paragraphs (Paragraphs 1 and 5 of new 
Article 110 are added. Opportunity is also 
taken to separate the provisions pertaining to 
obligations of the licensee (new Article IO 
from those pertaining to obligations of the 
Commission (new Article III) which 
necessitates the renumbering of old Articles 
III, IV, V and VI. 

Pursuant to the Administrative Procedure 
Act and the Atomic Energy Act of 1954, as 
amended, . notice is hereby given that the · 
following amendments to Title 10, Chapter I, 
Part 140 "Financial Protection Requirements 
and Indemnity Agreements" are. adopted to 
be effective upon publication in the 
FEDERAL REGISTER, except as otherwise 
specified below or in Part 140. 

28 FR 7077 
Published 7 / 11 /63 
Effective 8/10/63 

The Nuclear Energy Liability Insurance 
Association and the Mutual Atomic Energy 
Liability Underwriters have proposed a 
change in the form of the nuclear energy 
liability insurance policy . set forth in 
Appendix A of 10 CFR Part 140 (25 F.R. 
2944 and 26 F.R. 6641). Appendix A is the 
form of nuclear energy liability insurance 
policy issued by the two associations and 
approved by the Commission as financial 
protection under 10 CFR Part 140. 

Notice of the proposed approval of the 
change by the Commission was published in 
the FEDERAL REGISTER on April 20, 1963 
(28 F.R. 3918). In publishing the notice, the 
Commission stated that the change will 
include as part of the policy the industry 
credit rating plan previously announced by 
the associations and does not in any way 
affect the scope of coverage provided with 
respect to financial protection since it is only 
a formal expression of a credit rating plan 
which has been in effect in principle since the 
issuance of the original policies by the 
associations. 

One public comment was received from 
the Pacific Gas and Electric Company which 
stated: 

We note that the proposed amendment is 
silent as to the treatment of interest earned 
on the amount of premiums reserved to cover 
future losses. In our opinion, the amendment 
should be modified to provide that interest 
earned on these reserves should be included in 
the amount available for refund to the various 
insureds. 

The question raised by PG&E, involving 
the matter of premium rates, is more 
appropriately one for resolution by the 
insured and the insurer since the matter is not 
within the Commission's area of 
responsibility. 

Pursuant to the Atomic Energy Act of 
1954, as amende.d, and the Administrative 
Procedure Act of 1946, the following 
amendment to 10 CFR Part 140 is published 
as a document subject to codification to be 
effective 30 days after publication in the 
FEDERAL REGISTER. 

29 FR 7710 
Published 6/17/64 
Effective 6/17 /64 

On April 8, 1964 (29 .F.R. 4919), the 
Commission published for public comment 
proposed amendments to 10 CFR Part 140, 
"Financial Protection Requirements and 
Indemnity Agreements," consisting of an 
endorsement to the form of nuclear energy 
liability insurance policy set forth in 
Appendix "A", 10 CFR Part 140 (25 F.R. 
2944, 26 F.R. 6641 and 28 F.R. 7077), and a 
related change, for the purpose of 
clarification, in the form of indemnity 
agreement set forth in Appendix "B", 10 
CFR Part 140 (26.F.R. 3455, 26 F.R. 7770 
and 27 F.R. 2884). The form of the 
endorsement is intended by the insurers, 
Nuclear Energy Liability Insurance 
Association and Mutual Atomic Energy 
Liability Underwriters, for use in 
reinstatement of liability cov-
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ere.ge following payment by the Insurers 
of an Incurred loss. No comments were 
received by the Commlsslon regarding 
these proposed amendments. 

Since the form of the endorsement and 
the clarification in the form of Indemnity 
agreement do not impose any new re
quirements, and immediate effectll'eness 
will not adversely affect any person, the 
Commission has found that good cause 
exists why these amendments should be 
effective without the customary period of 
prior notice. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra
tive Procedure Act of 1946, the following 
amendments of 10 CFR Part 140 e,e pub
lished as a document subject to codifica
tion to be effective upon publication In 
the FEDERAL REGISTER. 

29 FR 9529 
Published 7/14/64 
Effective 7/14/64 

On May 14, 1964, the Commission pub
lished in the FEDERAL REGISTER (29 F .R. 
6349> for public comment a proposed 
amendment to 10 CFR Part 140, "Fi
nancial Protection Requir~ments and In
demnity Agreements," consisting of an 
endorsement to the form of the nuclear 
energy ll;iMllty insurance policy set forth 
in Appe.~dix "A", 10 CFR Part 140 (25 
F.R. 2:l44, 26 F.R. 6641, 28 F.R. 7077, and 
29 F.R. 7710). The form of the endorse
ment, requested by the Insurers, Nuclear 
Energy Liability Insurance Association 
and Mutual Atomic Energy Liability 
Undt:rv.rit.crs, is Intended for use In elim
inating from nurJear liability Insurance 
policies coverage of public liab!l1ty cla~ms 
which are covered by me Commission's 
Indemnity agreements. One comment, 
which was favorable, was received by the 
Commission regarding the proposed 
amendment. 

Since the form of the endorsement 
does not impose any new requirements, 
and Immediate effectiveness will not ad
versely affect any person, the Commis
sion has found that good cause exists 
why this amendment should be made 
eirective without the customary period 
of prior notice. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and the Adminis
trative Procedure Act of 1946, the fol
lowing amendment of 10 CFR Part 140 
1s published as a document subject to 
codification to be effective upon pub
lication In the FEDERAL REGISTER. 

30 FR 14007 
Published 11 /5/65 
Effective 12/5/65 

Restoration of Limit of Liability 
Endorsement 

On September 16, 1965, the Commis
sion published in the FEDERAL REGISTER 
(30 F.R. 11873) for public comment, a 
prope~ed amendment to 10 CFR Part 140, 
"Financial Protection .Requirements and 

Indemnity Agreements," consisting of an 
amendment to an endorsement to th·, 
form of the nuclear energy liability In
surance policy set forth In Appendix A, 
10 CFR Part 140 (25 F.R. 2948, 26 F.R. 
6641, 28 F.R. 7077, 29 F.R. 7710 and 29 
F.R. 9529). The amendment would pro
vide for an alternate paragraph in the 
"Restoration of Limit of Liability En
dorsement." The alternative provision 
would be used when the reduction _i!l 
the limit of llabillty results from a clearly 
identifiable nuclear event and restora
tion of the limit would be made retroac
tive to the effective date of the policy for 
claims other than those resulting from 
the identified event. 

The Commission has decided to adopt 
the proposed amendment. The text of 
the amendment set out below is Identical 
with the text of the proposed amendment 
published September 16, 1965, as cor
rected by publication September 22, 1965. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra
tive Procedure Act of 1946, the following 
amendment of 10 CFR Part 140 1s pub
lished as a document subject to.codifica
tion to be effective thirty <30) days after 
publication in the FEDERAL REGISTER. 

30 FR 14779 
Published 11 /30/65 
Effective 1/1/66 

Miscellaneous Amendments 
Under the provisions of section 170 

of the Atomic Energy Act of 1954, as 
amended, the holder of a license for a 
production or uttl!zation fac!llty is re
quired to have and maintain financial 
protection to cover public liability claims 
and the Commission is required to in
demnify the licensee and other. persons 
indemnified against p u b 11 c liability 
claims in excess of the amount-of finan
cial protection required. Subsection 
170b. requires that for fac!l1ties deS:gned 
for producing substantial amounts of 
electricity and having a rated capacity 
of 100 electrical megawatts or more, the 
amount of financial protection required 
shall be the maximum amount available 
from private sources. For other li
censees, the Commission may require 
lesser amounts of financial prot.ection. 
Financial protection may be in the form 
of private insurance, private contractual 
indemnities, self insurance, or other 
proof of financial responsibility, or a 
combination of such -measures. Non
profit educational institutions and Fed
eral agencies are not required to obtain 
financial protection. 

At present, the maximum amount of 
financial protection available from 
private sources Is $60 million, the maxi
mum amount of pri .. ate nuclear energy 
liab111ty insurance that is available. The 
insurers who provide such liability in
surance, Nuclear Energy Liab!llty Insur
ance Association and Mutual Atomic 
Energy Liabillty Underwriters, have ad
vised that effective January 1, 1966, the 
maximum amount of privately available 
nuclear energy liability insurance will be 
increased from $60 million to $74 million. 
Pursuant to the provisio~s of subsection 

170b. of the Act, the amount of financial 
protection required for facilities having 
a rated capacity of .100 electrical mega
watts or more will be increased to $74 
million, e~ective January 1, 1966. The 
following amendments to 10 CFR Part 
140, "Financial Protection Requirements 
and Indemnity Agreements", reflect this 
requirement. ; 

These amendments also Incorporate .. 
into , .Part 140 . the , reduction in the.,'. 
amount of,Oovemment indemnity that .. 
the Commission is authorized to extend. 
to llcensees as a result of Public Law(. · 
119-210. Public Law 89-210 requires that 
Ooverriment indemnity in the amount of, 
$500 million be reduced by the amount
that the financial protection required·· 
of the licensee exceeds $60 million. , 

The Commission Is also presently con-· 
siderlng whether to amend other pro-". 
visions of Part 140 to increase the flnan~ 
clal protection requirements applicable . 
to licensees of power and testing reactors .. 
having an authorized thermal power·. 
level In excess of 1 megawatt but not : 
having a rated capacity o'f 100 electrical 
megawatts or more. This matter is the 
subject of a separate public notice issued 
simultaneously herewith. 

. Since the amendments set · out below 
merely conform the Commission's reg
ulations to a statutory requi!'caient' 
which will become operative when the 
amount of privately available Insurance 
1s Increased on January 1, 1966, t,he Com
mission has found that general noOce · 
of proposed rule making and public pro- :.· 
cedures tr-ereon are unnecessary ... ·. .. · 

Pursuant to the Atomic Energy Act oC 
1954, as amended, ·and the Administra- · 
tlve Procedure Act of 1946, the following 
amendments of Title 10, Chapter 1, Part 
140. Code of Federal Regulations, .are 
published as a document subject to codi
fication. to be effective January 1, 1966. 

32 FR 2562 
Published 2/7 /67 
Effective 3/9/67 

Miscellaneous Amendments 

See Part 70 Statements of Consideration. 
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~12; R 8124 
Published 6/7 /67 
Effective 8/6/67 

Change in the Amount of Financial 
Protection Required. for Certain Reactors 

On November 30, 1965, the Atomic 
Energy Commission published an amendment 
to 10 CFR Part 140, effective January 1, 
1966, (1) increasing from $60 million to $74 
million, the amount of financial protection 
required of licensees of facilities having a 
rated capacity of 100 electrical megawatts or 
more (who are required by statute to have 
and. maintain financial protection in the 
maximum amount available from private 
sources) and (2) reducing the amount of 
indemnity extended by the Commission to 
such· licensees by a like amount (30 F.R. 
14779). Simultaneously with the publication 
of this amendment the Commission published 
a notice of proposed rule making (30 F.R. 
14814) stating that it was considering 
whether to effect a proportional increase 
(approximately 23 percent) in the financial . 
protection requirements for licensees of · 
power or testing reactors having an authorized 
thermal power level in excess of one 
megawatt but having a rated electrical 
capacity less than 100 megawatts (licensees 

.. governed by application of the formula set 
forth in 10 CFR 140.12). Interested persons 
were invited to submit comments or 
suggestions within 60 days after publication 
of the notice. · 

After careful consideration of the 
comments received and other factors 
involved, the Commission has decided to 
adopt the amendments set forth below. The 
amendments would effect an increase of 
approximately· 23 percent in the financial 
protection requirements for licensees 
governed by application of the formula set 
forth in 10 CFR 140.12. The increase would 
be proportional to the increase made effective 
January 1, 1966, for reactors having a rated 
capacity of 100 electrical megawatts or more. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administrative 
Procedure Act of .1946, the following 
amendments to Title 10, Chapter I

1 
Code of 

Federal Regulations, Part 140, § lq0.12, are 
published as a document subject to 
codification, to be effective sixty ( 60) days 
after publication in the FEDERAL 
REGISTER. 

33 FR 15998 
Published 1 0/31 /68 
Effective 12/1 /68 

Criteria for Determination of an 
Extraordinary Nuclear Occurrence 

On May 9, 1968, the Commission 
published for comm11nt in the . FEDERAL. 
REGISTER (33 F.R. 6978) proposed 
amendments to its regulation, "Financial 
Protection Requirements and Indemnity 

Agreements," 10 CFR Part 140, which would 
effectuate the amendments to the 
Price-Anderson Act of 1966 (Public Law 
89-645) providing for waivers of certain 
defenses in the event of an extraordinary 
nuclear occurrence. 

The principal purpose of the amendments 
is to assure that the public will receive prompt 
financial compensation under the available 
indemnity and underlying financial protection 
for damage resulting from the hazardous 
properties of radioactive material or radiation. 
All interested persons were invited to submit 
written comments or suggestions for 
consideration in connection with the 
proposed amendments to 10 CFR Part 140 
within 60 days after publication of the notice 
of proposed rule making in the FEDERAL 
REGISTER. The notice also announced that 
an industry conference would be held on June 
11, 1968, at the Commission's offices at 1717 
H Street NW., Washington, D.C., to discuss 
the provisions of the proposed amendments 
to 10 CFR Part 140. 

After careful consideration of the 
comments received, the views presented at the 
industry conference, and other factors, the 
Commission has adopted the amendments set 
forth below, hi most essential respects, the 
amendments are the same as those set forth in 
the n_otice of proposed rule making. HoV{ever;. 
there are some changes from the pi:oposed 
rule. As will be indicated, the Commission is 
providing an opportunity for comment on 
these changes, but the amendments will be 
effective 30 days after publication. The 
principal changes are described below. · 

New § 140.82 Procedures, provides that, 
if the Commission is unable to make a 
determination, within 7 days after it has 
received notification of an alleged event, that 
there has been an extraordinary nuclear 
occurrence, it will publish a notice in the 
FEDERAL REGISTER of the initiation of a 
procedure for the making of a determination. 
Such notice will request persons having 
knowledge of the alleged occurrence to 
submit their information to the Commission. 

New § 140.83 Determination of 
extraordinary nuclear occu"ence, provides 
that the 9Q.day period for the ma.king of a 
determination runs from the time of 
publication of a notice in the FEDERAL 
REGISTER that the Commission is 
considering the making of a determination, 
and also makes clear that the Commission 
may extend the 9Q.day time period. 

New § 140.84' Criterion I-substantial 
discharge of radioactive material or 
substantial radiation levels offsite, contains 
revisions from the proposed rule with respect 
to surface contamination. The Statement of 
Considerations published in connection with 
the proposed rule made clear the intent that 
Criterion I would not be met by a release of 
radioactive material within or not greatly in 
excess of the limits . set forth in the 
Commission's regulations and in license 
conditions. It has come to the Commission's 
attention that with respect to some facilities 
the description of the location (site) for 
purposes of the Price-Anderson indemnity 
agreement is so narrowly defined 

geographically that it is possible under normal 
operating conditions for levels of 
contamination in restricted or controlled 
areas which are offsite to exceed the levels 
proposed in the table of total surface 
contamination levels. The table has been 
revised by applying a factor of 10 to the 
proposed levels where the contaminated 
offsite property is contiguous to the site and 
is owned or leased by the licensee, who is thus· 
able to control access to the area. As was 
explained in the Statement of Considerations, 
the levels originally proposed were intended 
to represent only an administrative index for 
determining that something unexpected and 

. out of the ordinary has taken place. The 
higher levels set by the application of a factor 
of 10 for contamination of property where 
the public is generally excluded are consonant 
with this concept and in keeping with the 
Price-Anderson Act's purpose of protecting 
the public. The levels originally proposed are 
applicable to all other off site property. It 
should be noted that this revision involves no 
change in Criterion II. 

New- § 140.85 Criterion II-substantial 
damages to persons offsite or property-offsite, 
now makes clear that "damage" in all cases 
refers to damage from the radioactive, toxic, 
explosive, or other hazardous properties of 
source, special nuclear, or byproduct material. 
New § 140.85 also lowers the test for 
substantial damages to persons offsite by 
changing from ten to five the. number of 
people the Commission would have to find 
were killed or hospitalized by physical injury · 
from exposure. 

The amendments to the form of nuclear 
energy liability policy for facilities and to the 
forms of indemnity agreements with licensees 
contained in the Appendices to 10 CFR Part 
140 ( § § 140.91 through 140.95) are changed 
from the proposed amendments in the 
following respects: 

(1) The waiver of an issue or defense 
relating to unforeseeable intervening causes 
no longer refers to the "operation of a force 
of nature," since that formulation appears to 
be only an alternative way of stating the more 
commonly used term "act of God" which is 
covered specifically by the rule. 

(2) The proposed exclusion in the waivers 
of defenses relating to the abnormally 
sensitive character of the claimant's activities 
or operations is not being adopted at this 
time. The Commission is not fully convinced 
of the appropriateness of the exclusion and, 
at any rate, there appears to be considerable 
dispute on the appropriate formulation of the 
abnormally sensitive defense. 

One of the tests for meeting Criterion II 
(§ 140.85) refers to $2,500,000 or more of 
damage offsite which has been or will 
probably be sustained by any one person. 
While no change in this formulation appears 
to be necessary, it should be understood that 
the test can be met by a person sustaining the 
requisite amount of damage by operation of 
law rather than because of ownership of the 
damaged P.roperty, for example, a railroad, in 
the event of damage to lading owned by 
numerous 
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,),:;·sons but cumulatively totaling. the 
requisite amount. · 

It has been the intention of the Com
mission, in connection with these amend
ments to Part 140, to eliminate the 2-
year discovery provision· in nuclear 
policies furnished as proof o( financial 
protection. The Commission still in.tends 
to accomplish this change as soon as 
possible, but final agreement with in
surers has not yet been ·reached. 

Pursuant to the Atomic Energy.Act of 
1954,· as •'amerided, and sections 552 and 
553 of title 5 bf the United States Code, 
the following amendments to 10 CFR 
Part 140 are published as a document 
subject to codification to be effective 30 
days after publication in the FEDERAL 
REGISTER. The Commission invites all in
terested persons who desire to submit 
written comments or suggestions with 
_respect to the changes made from the 
proposed rule to send them to the Secre
tary, U.S. Atomic Energy Commission, 
Washington, D.C. 20545, within 90 days 
after publication of this notice in the 
FEDERAL REGISTER. Consideration will be 
given such submission with .the view to 
possible amendments to the rule. 

34 FR 705 
Published 1/17/69 
Effective 2/1 /69 

Miscellaneous Amendments 
· Under the provisions of section 170 of 

the Atomic Energy Act of 1954, as 
amended, the holder of a iicense for a 
production or .utilization facility is re
quired· to have and maintain financial 
protection to cover public liability claims, 
and the Atomic Energy Commission is 
required to indemnify the licensee and 
other persons indemnified against public 
liability claims in excess of the amount 
of financial protection required. Subsec
tion 170b requires that for facilities de-

. signed for producing substantial amounts 
of electricity and having a rated capacity 
of 100 electrical megawatts or more, the 
amount of financial protection required 
shall be the maximum amount available 
from private sources. For other licensees, 
the Commission may require · lesser 
amounts of financial protection. Finan
cial protection may be in the form of 
private insurance, private contractual 
indemnities, self-insurance or other 
proof of financial responsibility, or a 
combination of such measures. Nonprofit 
educational institutions and Federal 
:::,C'ncics arc not required to obtain finan
c::11 protection. 

At present, the maximum amount of 
fm::mcial protection available from pr~
\'::,10 sources is $7{. million, the maximum 
.::;1;:,unt of private nuclear energy liabil
i'.y insurance that is available. The in
~urcrs who provide such liability· insur
::nce, Nuclear Energy Liability Insurance 
,\ss::,ciation and Mutual Atomic Energy 
Liability Undcn\-riters, lmve advised the 
. :-:. mmissio:, thnt e!Icctivc January 1, 
:.:t,D, the nfaximum amount of privately 
.,,-~.i::,:ilc ::uclcar encray liability· insur
:: ::t:c wiil I.Jc increased from $74 million 

to :;;::;2 n:illion. Pursuant· to the provi
si::,;1s of subsection 17Gb of the Act, the 
ai:1ount of finn:1cial protection required 
ior facilities having a rated capacity of 
100 electrical n:c:,;awatts or more wiil be 
increased to $3:::! million, efl'ective Febru
ary 1, HJ5D. The following amendments 
to 10 CFR Part 140, "Financial Pro
tectic,:1 Rcquir.:,:1ents and Indemnity 
Au:·,,,,rn.)nts," reflect this requirement. 

Tl1c Commission is also considering 
whether to amend' other provisions of 
Part 140 to increase the financial protec
tion requirements applicable to licerisees 
of power- and testing reactors having an 
authmized thermal power level in ex
cess oi 1 megawatt but below 100 elec
tricnl nw.,~awatts. This matter will bP. 
tiw st:bjsect of a separate public notice 
to ;,~1 isst.ed in the future. 

.S'.r.ce the amendments set out bdow 
coniorm the Commission's regulations to 
a statutory requirement, thi! Commission 
has found that good cause exists for 
omitting public notice of proposed rule 
making and p1,1blic procedure thereon as 
unnecessary and for making the amend
ments effective without the customary 
30-day· notice. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 

. 553 of title 5 of the United States Code, 
the following amendments to title 10, 
Chapter l, Part 140, Code of Federal 
·Regulations, are published as a docu
ment subject to codification, to be effec
tive February 1, 1969. 

34 FR 19546 
Pub I ished 12/ 11 /69 
Effective 12/ 11 /69. 

Miscellaneous Amendments 

See Part 20 Statements of Consideration. 

36 FR 21580 
Published 11/11/71 
Effective 12/ 11 /71 

Waivers of Defonses Endorsement 

On May 6, 1971, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER proposed amendments to 10 
CFR Part 140, Financial- Protection Re
quirements and Indemnity Agreements, 
and a proposed endorsement to the facil
ity form of nuclear liability ·insurance 
policy furnished 'as financial protection, 
to clarify the waivers of. defenses provi
sions in the facility form and in the AEC 
indemnity agreement forms (36 FR 
8451). Interested persons were invited 
to submit written comments and sugges
tions for consideration in connection with 
the proposed amendments within 30 days 

· after publication of 'the notice of pro
posed rule making in the FEDERAL REG
ISTER. After consideration of the material 
submitted in response to the notice. of 
proposed rule making and other factors 
involved, the commission has adopted 
the amendments and approved the en
dorsement as proposed. The endorsement 

to the facility form and the amendments 
to the Commission indemnity agreement 
forms · clarify that a licensee's workers 
who are employed at an indemnified site 
exclusively in .connection with the con
struction of a nuclear reactor witlt re
spect to which no operating license has 
been issued by the Atomic Energy Com
mission, and who are not employed in 
connection with the possession, storage, 
use or transfer of nuclear material at the 
facility, will maintain their rights under 
the waivers of defenses provisions of the 
facility form and of the indemnity agree
ment. The waivers of defenses provisions 
in the event of an "extraordinary nuclear 
occurrence" are also intended to be avail
able to an indemnified licensee's em
ployees engaged at an indemnified loca
tion in the construction of a follow-on 
production or utilization facility <nuclear 
power reactor) for which no operating 
license has been Issued. 

It is' the intention of the insurers and 
the Commission that claimants· em
ployed exclusively in connection with the 
construction of a nuclear reactor include 

· those employees engaged in maintaining 
a facility, the construction of which is 
essentially complete in an appropriate 
state of readiness pending the receipt by 
the applicant of the operating license, 
even though the maintenance duties in 
connection with the facility may not be 
full time. 

The insurers who provide nuclear lia
bility insurance, Nuclear Energy Liability 
Insurance Association and Mutual 
Atomic Energy Liability Underwriters, 
have agreed to the addition of the clari
fying endorsement to the forms of insur
ance policies issued by them. The amend
ments reflect that agreement and corre
spondingly amend the Commission forms 
of indemnity agreement. 

PursU8.Illt to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 of the United states Code, 
the following amendments to 10 CFR 
Part 140 a.re published as a document 
subject to codiflcwtion, to be effective 30 
days after publicaition in the FEDERAL 
REGISTER. 

38 FR,2983 
Published 1/31/73 
Effective 3/2/73 

Indemnity Locations 
On May 6, 1972, the Atomic Energy 

Commission published in the FEDERAL 
REGISTER (37 FR 9227) a proposed 
amendment to 10 CFR Part 140, Finan
cial Protection Requirements and In
demnity Agreements, which would spec
ify how the Commission will determine 
the geographical boundaries of indemnity 
locations in indemnity agreements for 
the preoperational storage of fuel at the 
site of a power reactor under construc
tion, and the geographical boundaries of 
indemnity locations where a nuclear re
actor is operating and an additional 
power reactor is under construction near
by on· a contiguous site by the same 
licensee . 



PART 140 • STATEMENTS OF .CONSIDERATION 

Interested persons were invited to sub-
,. mit written comments and suggestions 

for consideration in connection with the 
proposed amendment within 60 · days 

-after publication of -the notice of pro
posed rule making"in the FEDERAL RJ:GIS
TER. After consideration of the comments 
received, the C.ommission has adopted 
the proposed amendment with certain 
changes. · 

. The principal point in thtee of the 
comments, submitted by utilities was 

· ·that the proposed amendment wouid in
c:rease their' insurance costs from nuclear 

_ property pools during construction. How
. ey~r. since the nuclear liability insurers . 

are presently using the broader site con
cept for_ new policies, utilities have al-

- ready found it necessary to purchase 
nuclear property insurance for the con
struction site whereas in the past they 

· had been able to purchase "builder's 
risk" insurance at lower premiums. This 
_amendment · reflects such use of the 
_broad concept by both nuclear liability 
insurers and nuclear property insurers. 
AB stated in connection with the pro
. posed · rule published in the FEDERAL 
REGISTER on May 6, 1972, this amend
~ent may not be susceptible of· applica
tion to all circumstances <e.g.,. where 
conventional builder's risk policies, sub
ject to a nuclear exclusion, remain in 
effect at· some units, construction of 
which was commenced when such cover-

. age was still available>. Where the·com
mission on application of any affected 
·person or on its own initiative determines 
thll,t ·a departure from this proposed 

_ method ·would .be authorized by law and 
(!t.herwise in the public interest, it may 
establish a different indemnity location 
in individual cases. 

The Commission believes that the 
amE!ndment, by widening the geograph
ical boundaries of. the indemnity loca
tion to include the entire construction 
area of nuclear power reactors; will as
sure that indemnity funds in the highly 
unlikely event of a nuclear incident, will 
be available to the general public and 
will not be diluted in compensation of 
possible property losses at the site of 
the reactor under construction. 

In order to eliminate the ambiguity of 
the phrase "the entire construction area 
of the nuclear power reactor" as used 
in the proposed amendment, the words 
"as determined by the Commission" have 
been added. A sentence to the effect that 
such area will not necessarily be coex
tensive with .the., indemnity location 
which will be established at the time an 
operating license is issued for additional 

. nuclear power reactors has also been 
included. · 
_ _ ·Pursuant to the Atomic Energy Act 
of 1954, as amended, and sections 552 and 
553 of title 5 of the United states Code, 

. the following amendment of 10 CFR Part 
140 is published as a document subject 
to codification, to be effective on March 2, 
1973. 

, 38 FR 11066 
Published 5/4/73 
Effective 6/4/73 

Nuclear Energy Uabillty Polley 
On February 5, 1973, the Atomic En

ergy Commission publlshed in_ the FED
ERAL REGISTl:R _ (38 FR 3336) a proposed 
amendment to 10 CFR part_ 140, "Finan
cial Protection Requirements and Indem
nity Agreements," which would be re
flected in the facutty form set out in 
I H0.91, and would extend from 2 to 10 

. years the period after termination or 
cancellation of the Nuclear Energy Lta
butty Insurance Policy <facility form> 
during _which a written claim · may be 
made against the insurer which alleges 
bodily injury or property damage caused 
during the policy period. 

Interested persons were invited to· sub
mit written comments- and suggestions 
for consideration in connection with the 
proposed amendment within 30 days af
ter publication: of the notice of proposed 
rulemaking in the FEDERAL . Rl!:GISTl!:R, 
General Electric submitted the only com
ment prior to the March 7, 1973. ex
piration period. Their comment was an 
endorsement of the amendment. 

Under the 2-year discovery provision 
currently in effect in· the nuclear facility 
policy, there is the possibutty that termi
nation of the policy after a nuclear incl
dent may result in exclusion of a signifi
cant portion of the insurer's liability from 
the coverage of the policy. Such a possl~ 
bility has particular significance in con
nection with radiation injuries because 
such injuries may not become evident 
until some .years after exposure has oc
curred. In addition, there could be a gap 
in the financial protection afforded un
der .such policies since the· applicable 
State statute of llmltatlons might pro .. 
vide for a period longer than 2 years dur
ing which suits might be instituted. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and section 553 of title 
5 of the United States Code, the.follow
ing amendment of 10 CFR part 140 is 
publlshed as a document subject to cod
ification, to be effective June 4, 1,973. 

40 FR 7081 
Published 2/19/75 
Effective 3/21 /75 
PART -140-FINANCIAL PROTECTION RE· 

QUIREMENTS AND INDEMNITY AGREE• 
MENTS _ · 

Miscellaneous Amendments 

The provisions of section 1 '10 of the 
Atomic Energy Act of 1954, as amended, 
(the Act> require the holder of a license 
for a production or utilization facllity to 
have and maintain financial protection to 
cover public llabWty claims. Section 1 '10 
of the Act 1n conjunction with section 201 
of the Energy Reorganization Act.of 19H 
requires the Nuclear Regulatory Commis
sion to indemnify the licensee and other 
persons lndemnlfled against public liabil
ity claiins In excess of the amount of fi
nancllll protection required. Subsection 
1 'lOb. of the Act requires that for faclli
ties designed for· producing substantial 
amounts of electricity and having a rated 
capacity of 100 electrical mepwatts er 
more, the amount of financial protection 

required shall be the maximum amount 
available from private sources. For other 
licensees, the Commission may require 
lesser amounts of financial protection. Pl
nanclal protection may be 1n the form of 
private insurance, private contractual In
demnities, self-Insurance or other proof 
of financial responslblllt:v, or a comblaa
tlon of such measures. Nonproflt educa
tional institutions ana .Federal acenoAII 
are not required to obtain flna.nclal PN
tectlon; 

The Insurers who provide the nucllar 
llabutty Insurance, Nuclear Enern Ua
b111ty Insurance Assocl:ltlon and Mutual 
Atomic Energy Liability Undenn1teni, 
have advised the Commission that effec
tive January 1, 1975, ·the mutmua 
amount of privately available nucllar 
energy Uabutty Insurance would be in
creased from 1110 mllllon to ,125 mlllion. 
Pursuant to the provisions of subsection 
170b. of the Act, the amount of 11nanc:Jal 
protection required for facllities having 
a _rated capacity of 100 electrical mega
watts or more \,,":!! be increased to 1125 
million, effective March 21, 19'15. 'l1le 
following amendments to 10 CFR Part 
140, "Financial Protection Requirementa 
and Indemnity Agreements," reflect thla 
requirement. 

Since the amendments set out below 
contorm the Commission's regulations to 
a statutory requirement, the Commis
eion has found that good cause exists for 
omitting public notice of proposed rule 
making and public procedure thereon as 
unnecessary. 

Pursuant to the.Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 1974, and sections 552 and 
553 ot Title 5 of the United States Code, 
the following amendments to Title 10, 
Chapter I, Part 140, Code of Federal Reg
ulations, are published as a document 
subJect to codification. 

40 FR 8774 
Published 3/3/75 
Effective 3/3/75 

Energy Reorganizati~n Act; Revisions to Chap
ter 1 to Reflect Organizational and Procedur,. 
al Changes 

See Part 2 Statements of Con~ideration. 

41 FR 16445 
Published 4/19n& 
Effective 4/19n& 

Miscellaneous Changes to Chapter 

See Part 20 Statements of Consideration. 

42 FR 46 
Pub I ished 1 /3/77 
Effective 8/1 /77 

PART 140-FINANCIAL PROTECTION RE· 
QUIREMENTS AND INDEMNITY AGREE·' 
MENTS 

Implementation of Legislation Amendln1 
the Prlc•Anderson fer 

On December 31, 1975, H.R. 8631 was 
enacted as Pub. L. 94-197. "nlis legisla
tion modlfles and extends for ten years 
<to August ·1. 1987> the .present Price-
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Anderson Act.' The Prlce-An<1erson Act 
established a system of Government in
demnity and license conditions requir
ing certain licensees to have financial 
·protection designed to compensate the 
public for damages caused by nuclear In
cidents. on March 18. 1976, a notice of 
Intent to amend 10 CFR Part 140 to im
plement the provisions of Pub. L. 94-197 
was published In the FEDERAL REGISTER 
<41 FR 11327>. The purpose of that no
tice was to Invite recommendations In 
the form of written comments and suir
gestions from Interested persons 

The Commission received a number 
of comments on the notice. After con
sideration of the comments and other 
factors Involved. on September 20, 1976, 
the Commission publlshed a notice of 
proposed rulemaklng In the FEDERAL REG
ISTER <41 FR 40511> to Implement provi
sions of Pub. L. 94-197. Only thirteen 
comments were received In response to 
the proposed rule. Of. these comments 
few differed with the substance of the 
proposed rule. · Most of the. comments 
raised questions of Interpretation or 
clarification. 

1. By December 31, 1976, the Commis
sion must establish at some level In the 
range of $2 mll11on to $5 million, the 
amount of the retrospective premium to 
be assessed against each licensee required 
to maintain financial protection. 

The Commission proposed establishing 
the retrospective premium· at $5 million 

. per facility per Incident. Of the thirteen 
. cominents received in . coririectlon ·with . 
the proposed rule, only · two addressed 
this Issue. One commenter recommended 
that the retrospective nremlum be ei;tab
lished In the range of $2 million to $3 
mll11on so as not to lmoalr the ablUt:v of 
utilities to acquire new canltal while the 
other swrirested a sliding -premium 
schedule under which the retro~nect!ve 
nremlum would not reach $5 million un
til 1983. 

The Commission has coni;ldered tnese 
comments. When the Commission nro
posed establishinsr the retrospective pre
mium at 15 million. these same concerns 
were carefullv evaluated. To obtain ad
vice on the financial imoact t.hat retro
SDP.ctive premiums of $2 mllllon to 15 
million would have on different size utili
ties, the Commission staff engaged the 
services of an outside consultant. Based 
noon his analysis. Dr. Ronald MP.licher, 
Associate Professor of Business. Unlver
slt.y of Colorado, concluded that a retro
,:oectlve premium assessment of $5 mil
lion per reactor would not have a slimlft
cant financial lmoact on representative 
small, medium and large ·size utllitif's. By 
anal.vzlng the cash flow of rep1esentative 
utilities as well as the lmnact of a $5 
million retrospective -premium on Interest 
coverage and earnings Der share, Dr. 
Mellchl'r concluded that the renresenta
tlve utilities studied would have financial 
resourc~ th1st would be more than ade
qua~ to cover a $5 million retrospective 
premium assessment for reactors cur
rently operating. under construction, or 
being planned. The Commission aueed 
with Dr. Mellcher's conclusions. None of 
t.he comments received on this question 

1 42 17.S.C. 2210 and pertinent IUl!eeCUODII 
bl a 17.S.C. 20lt. 

·efuted the conclusions of the Mellcher 
;tudv. 

The conunlsslon has concluded that 
I.here are considerations that favor estab
lishing the retrospective premium at $5 
million. First. while such a premium 
would not present any undue financial 
t-urden on any size utll!ty. It would ensure 
the termination or Government lndP.m
nitv at the earliest feasible date. FurthP.r. 
a $5 million retrospective oremlum would 
rP.sult In. the maximum financial orotec
t.lon available to pav public liability 
claims and. therefore. a limit of Jlabilltv 
In the event of a nuclear Incident at t!le 
.highest amount permitted by Pub. L. 

1

94-197. For t.hese reasons, the Commis
sion Is establlshlnit the retrospective pre
mium at $5 million per reactor per 
Incident. 

2. Pub. L. 94-197 authorized the com
mission to establish a maximum amount 
which the aggregate retrospective pre
,mlums charged for each facility within 
. one calendar :rear may not ·exceed. Co11-
' gress viewed the establishment of such a 
,maximum as serving to remove retro
spective premium assessements as a 
potential open-ended liability and as pro
viding assurance to publicly owned utW
ties that retrospective premium assess
ments would not be construed as the 
lending of credit prohibited by some state 
constitutions. ' 

Two of the commenters di•cussed this 
question. The comments· reconunended 
that based on the remote probability of 
more than a single nuclear Incident oc
cufring in any calendar year the maxi~ 
mum amount be set equal to a single 
:retrospective premium per facility. Fur
ther. the comments also expressed the 
belief that contrary to the interpreta
tion adopted by. the Commission, the 
maximum amount was meant to limit the 
liability of a utility in a calendar year 
rather than the total payments for 
charges me.de by the insurance pools in a 
calend11.r year 

The Commission ha~ considered these 
arguments. While the Commission agrees 
that the probability of even a single 
nuclear incident in a calendar year is 
quite remote, there Is another purpose 
to be served by setting the maximum 
amount. at more than just equal to one 
assessment per facility. If a nuclear In
cident did result In public liability claims. 
payment of mauy of these claims would 
presumablv be made within the months 
following the incident. HoV1•ever. If the 
incident occurred near the end of the 
calendar ~·ear, a number· of claims could 
be cr.n·ied over fo11 payment In a sub
sequcn t year. Fu!"ther. since one could 
reasonabl~· expect that public liablWy 
claims could be flied many years after the 
nuclear incident occurred-especially i:l 
view of the Act's provision that, In the 
event of an extraordinary nuclear occur
rence, suits may be brought for up to 
twenty years after the date on which the 
incident occurred-this could result b. 
claim<; being settled many years after the 
year in which· the nuclear incide11t oc
curred. In order to ensure that funds 
would exist to pay all of the delayed 
claim!' for nn earlier Incident. as well as 
the claims that could arise from a nuclear 
Incident In a given year, It is necessary 
to establish the maximum amount at 
greater than Just a single retrospecth·e 

premium per fac1llty. 
The Commission does not agree with 

the interpretation that the purpose of 
the maximum amount was to limit the 
liability of the utlllty to a fixed amount. 
but believes that Its purpose was only to 
limit the 1·etrospectlve premiums the util
ity would be 1·equlred to pay In any one 
year. Because each utility would know 
beforehand the maximum amount of 
retrospective premiums tt would be re
quired to pay In any one calendar year, 
premium assessments are then prevented 
from becoming an open-ended charge In 
any one year. '!be Commission believes 
this ls the purpose of establishing a ma,:1-
mum amount. '!be maximum amount 
does not tn any way limit the number 
of incidents or the liability for thet<e In
cidents for which a utility may be 
charged retrospective premiums. For the 
reasons diecuss(;J above, the Commission 
has concluded that the maximum 
amount of deferred premiums cliaraed 
for each facility wlthtn one calendar year 
be established at $10 mllllon per facWty. 
However. this provision is clarified so as 
to eliminate any ambiguities present In 
the proposed rule as to whether the 
maximum aggregate represented the 
amount charged the utility or the liability 
(whether charged In that ye<\r or not> 
accrued by the utility. 

3. Pub. L. 94-197 authorizes the Com
mission to establish amounts less than 
the standard retrospective premtuxns for 
individual facilities on the basis of suoh 
fact:ors as the facillty·s ·size; locatfoi:i and 
other factors pertaining to the hazard. 
In the notice of pro])Osed rule making 
the Commission did not propose th~ 
establlslunent of lower retrospective pre
miums for individual fr.cilities. It did not 
appear that development of premiums 
less tha11 the standard retrospective pre
mium would increase the protection pro
vided to the public: 

In view of the foregoing and since none 
of the comments on the proposed rule 
addresse.d this question, the Commission 
is not establishing lower retrospective 
premiums for individual facilities. 

4. The Commission is directed by Pub. 
L. 94-197 to establish requirements 
necessary to assure that following a nu
clear incident deferred premiums will be 
paid as called for. One of the comments 
received on this issue suggested that a 
separat"? guarantee of premiums is not 
necessary because the Commission re
vie~s a licen~ee's financial stability at 
various stages of the licensing process. 
Further, it was stated that the use of any 
type or guarr.ntce would Impede a 
licensee's · line of credit and Increase 
electricity costs. While the Commission 
recognizes these arguments. the success 
of the retrospective premium assessment 
program is dependent upon the likeli
hood that the retrospective premiums 
would be available when needed. '!be 
Commission believei;, therefore. that 
utilities should provide some fonn of in
dependent assurance not based on pre
\'lou, statements that they would not de
fqult on their obligations. 

It was for this reason that the Com
mission proposed rules which established 
requirements for s.uch guarantees. A 
licensee would be afforded the oppor. 
tunlty to meet these guarantee require-
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: ments by providlng, through any one of 
:a number of alternative methods the 
amount of ,10 mlllion for each larre 
p0wer reactor it would be licensed to 
operate. The alternatives would be: 

1. Surety bonds; 
2. Letters of credit: 
3. Revolving credit/term loai1 arrange

ments; 
f, Maintenance of escrow deposits of gov

ernment aecurttles; 
II, Annual certl1led 11.nanclal statement 

abowlng either that a cub 11.ow (I.e.; cub 
anllable to a company after all operating 
upenses, tu1111, lntenat chug1111, and divi
dends have been paid) can be generated and 
Wlllllll be anll&bltY tor payment ot retro
apectlve premiums within three (3) months 
after aubmlllslon ot the atatement, or ri 
0Mb rmene or a combination of ouh II.ow 
and CUh l'llllen'e; and 

II. Buch other type of guara.ntee approved 
by the CommlaloD 

·rwo of the comments received in con
nection with this question suggested that 
In thoae cases where as lts guarantee a 
utllit:v chooaes to ftle certified annual 
ftnanclal statements demonstrating the 
adequacy of cash flow, the Commission 
not treat dlvldends as a reduction of 
cash flow. While on the one hand. the 
Commlllslon recognizes that creditor 
claims such as claims for payment of de
ferred premiums have a clear prlorlty 
over payment of dividends, the nonpay
ment of dividends by a utility ls an ex
treme step, Therefore, the Commission 
believes it desirable to take the more 
conservative approach of requiring a 
utl1ity to provide proof of cash flow for 
$10 million after dividends have been 
paid. 

None of the comments receivea i;nai; 
address the issue of guarantees of retro
spective premiums point up either the 
unavallabillty of any of the guarantee~ 
or any problems with the methods of 
guarantee that the Commission has pro
posed. In view of the foregoing, the 
Commission ls establishing requirements 
for i:uch guarantees and licensees will 
be afforded the opportunity to provide 
anv one of the stated alternative 
met.hods for assuring the payment of 
these premiums. The effective n1le i• 
modified sllR"ht.ly, however, to clarify 
that all methnds of gua.rantee are with 
respect to $10 million and not just the 
cash flow methotl. 

5. Pub. L. 94-197 authorizes the Com
mi~i,ion to provide r~lrna1r:,nc,e or ot.her-· 
wise guarantee the payment of retro
spective premiums In the event that the 
re~ources of the nuclear llRbilit:v in•ur
anc,e pools are not sufficient to absorl) 
defaults by license~ in payment of the 
retrospective premiums and if llcenseP 
gua.rantees fail. In the Comml~i,lon's 
notice of proposed rule maklnR". provi
sions were Inserted In innemnltv ar.ree
mP.nts providing that any amom,t nsM 
by the Commission to cover defau1lec1 
retro!lpectlve premiums would create an 
Immediate lien in favor o! thll United 
States upon the lic,ensee's nroperts. !n 
addition. it was proposed that provision~ 
be inserted In indemnity agreements to· 
require licensees default.Ing In the pay
ment of retro,;oective premiums to· pro
vide certified financial i:tA.tements t.o the 
Commission. Af~r revlewin'! the~e state
ments. the Commission would then de-

termine whether a licensee were flnan
cl1tllv able to reimbtll'Se the Commt~
sion.for paym'!'nts made on the licensee's· 
behalf. If a determination were made 
that a licensee was financially able to 
reimburse the Comnrls.qlon. the licensee 
would be glven 120 -days to do so. Any 
,reimbursement not made during this 
period could result in a thirty-day sus
pension of the license and possible ter
mination of the license by the Commis
sion. 

The Commlsalon continues t.o belleve 
that these lien provisions of!'er the 
greatest assurance of reimbursement for 
payments made because of any defaults 
In retrospective premiums. While the 
creation of liens upon a licensee's assets 
does not offer absolute assurance of re
imbursement to the Commission Cslnce 
these.liens could be subordinate to other 
credit.ors' claims>', such liens could pro
vide a valuable tool for reimbursement 
of any Government payment. 

The only comment received on this Is
sue suggested that licensees defaulting 
In the payment of retrospective premi
ums should be given 180 t.o 270 days In
stead of 120 days to reimburse the Com
mission. The Commission has considered 
this suggestion, but believes that the ad
ditional time for reimbursement ls not 
necessary 1n view of the fact that a 
licensee will probably not, 1n the first ln-
11tance, be called upon to pay retrospec
tive premiums for some months after a 
nuclear Incident. When this period be
tween the nuclear Incident and the call 
for payment ls added to the 120 day pe
riod a licensee has 1n which to pay the 
defaulted retrospective premiums, sum
clent time to repay the Commission ls 
copsldered to be provided. To extend 
the period beyond this ls not considered 
reasonable. · 

8. Pub. L. 94-197 authorized the Com
mission t.o reduce the annual indemnity 
fee of '30 per thermal megawatt capac
ity Imposed on each reactor licensee 1n 
reasonable relation to Increases 1n 11.
nanclal protection required above a 
level of $60 mlllfon. 

The Commission has proposed estab
llshlng a five-tiered schedule which both 
adheres to the intent of Pub. L. 94-197 
to reduce fees 1n reasonable relation to 
increases 1n financial protection, and ls 
relatively simple to administer. The 
schedule also reflects the view that, as 
ultimate guarantor of the retrospective 
premiwn and as evaluator of the flnan
clal abillty of reactor llcensees to pay 
such retrospective premiums, the Gov
ernment should levy a minimum fee for 
such services even If there ls no In
demnity obligation. No comments were 
received on this Issue. 

Therefore, the indemnity fee schedules 
which the Commission wlll establish for 
react.ors are as follows: 

(B) For lndemnlftcatloD of t500 million 
to MOO million Inclusive, a fee of '30.00 per 
year per thousand kilowatts of t.b.ermal ca
pacity authorlud In the lieellllll; 

(b) For lndemDlftcatlon from· t399 mil• 
lion to '300 million tnclusl-ve, a fee of 
t2•.oo per year per thousand kilowatts of 
thermal capacity authorized In the license: 

(c) For lndemnlftcatlon from t299 million 
to 1200 million Inclusive, 11 fee of tlS.00 per 
year per thousand ktlowatta of thermal ca-

poclty authorized In the license; 
(di Por lndemnlftcatlon from t199 mil

lion to tlOO million lnclu111ve, a tee of t12.00 
per year per thouund kilowatts of thermal 
capacity authorized In the license; · 

(e) Por lndemnlftcatlon trom t99 million 
to ti million lnclw,lve, a fee of t6.00 per 
year per ·~ouaand kilowatts of thermal ca
pacity authorlr.ecl In the llcenae. 

No fee would be leas than $100 peg 
annum for any nuclear reactor. 'l'Jlil 
11\lnlmum fee would continue to be 1~ 
after Indemnity ls phased out, In cont{ 
alderatlon of the Govemment'11 ultlmat.e 
role 811 suarantor of the retrospective 
premium. For those lnstancea In which 11 
certified financlal statement ill provided 
811 a guarantee of payment of deferred 
premiums, a fee of ,1.000 or the lndemn· 
lty fee, whichever ls ereater, would be 
required. This reflects the additional 
ef!'ort that would be required of the Com
mission to evaluate this guarantee option 
es opposed to options where third parties 
are providing the guarantee of payment 
or the retrospective premium for 11· 
censeea. 

7. The Commission proposed exercis
ing Its discretionary authorlt:v to require 
persons licensed to possess plut.onium 1n 
the amount of 5 kilograms or more' and 
persons licensed to process plut.onium In 
the amount of 1 kilogram or more' f9r 
use · In plutonium processing and fuel 
fabrication plants to maintain ~nclal 
protection 1n the amount of $125 million. 
Indemnity coverage would be extended 
. to such licensees. 

AU three comments received that ad· 
dressed this lssue disagreed with the 
Commission and recommended that In 
view of the llinlted operating experience 
wtth these types of commercial facilities 
the commission either not establish fi
nancial protection requirements for 
these licensees or establish Interim re
qu1rements of ,20 mllllon. The Commis·
slon has considered these suggestions, 
but believes that there are defln1,te bene
ftts to be derived by establishing flnan
cial protection reqUlrements at $125 
mllllon. First ls the basic thrust of the 
Price-Anderson Act tt.self-namely, that 
the public should be assured compensa
tion for damages resulting from those 
segments of the nuclear Industry that 
may Involve significant consequences. 
With the ·basic financial protection ~er 
and Government indemnity resu1Jt1n1 1n 
a combined coverage of $560 m1lllon, the 
public would be adequately assured 
availability of funds for payment of 
claims resulting from nuclear Incidents 
associated with the possession or use of 
significant quantities of plut.onium at 
plutonium processing a.nd fuel fabrica
tion plants. Second, several licensees In 
the plutonium processing and fuel fabri· 
cation Industry already maintaln the 
maximum amount of financial protec
tion available from private sources (cur
rently $125 million>. Third, the Commis-
111on has been advised that those Ii· 
censees who currently buy less than $125 
mlllion 1n nuclear Insurance would pay 
a maximum additional premiwn of less 
than $40,000 per year to obtain $125 

, EJ:cludlng mat contained In 11'!11Jrd 
l!OW'ces and welded or otherwise iie!l.',e<'·. ·..m
lrradlated or Irradiated fuel rods. 
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million In coverage. The Commission be
lieves that such an additional premium 
1s not unreasonable. In view of the fore-
1olng, the Commisison 1s establishing 
bancial protection ·~t.a ol 
$125 millloD for those persona, ·Jicemed 
t,, pouees & ltllograms or more• cl 

. plutonium and those persons llcemed to 
process 1 ltllogram or more ' of pluto
nium for use in plutonium processing and· 
fuel fabrication plants. The Commission 
1s also establishing a $5,000 per year in
demnity fee for these licensees. The pro
posed rule has been modified slightly 
to clarify that the determining factor 
With respect to the Commission's re
quirement that a licensee maintain $125 
mllllon in ftnancisl protection and be 
indemnlfted by the Commission is the 
quantity of plutonium that a person 1s 
licensed to possess rather than the 
actual quantity that· 1s currently in the· 
licensee's possession. 

The Commission along with other in
terested persons has recogn1zed that 
there may be a need to further exercise. 
It.a discretionary authority to extend 
Price-Anderson coverage to other ·mate
rials licensees. The Commisslbn will con
tinue· to consider the possible extension 
of its discretionary authority to such 
ma.terlals licensees. 

This rule does not contain any provi
lions implementing <or Interpreting) the 
amendments to H.R. 8831 Introduced.by 
Senator Hathaway, agreed to by. the 
Senate, and contained in Pub. L. 94-.197 
regarding exclusion of the costs of 1n-· 
vestlgatlng and · settling claims from 
funds used for the payment of claims. 

Although establishment of the retro
spective premium and ce~ other pro
posed changes In 10 CFR Part HO must 
be accomplished 'by December 31, 1976, 
the Commission proposes that these 
changes be made effective ori August 1, 
1977, so as to afford the Commission, the 
Insurance JlOOls and the licensees rea-
11e>nable opportunity to implement these 
changes. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, the Energy Reor
Rll,nizatlon Act of 1974, as amended, and 
Sections 552 and 553 of Title 5 of the 
United States Code, the follow1n8 
amendments to 10 CPR Part HO are 
publlshed as a document .subject to 
codification. 

42 FR 20139 
Published 4/1Bn7 
Effective 5/1 n1 
PART 140-FINANCIAL PROTECTION RE· 

QUIREMENTS AND INDEMNITY AGREE· 
MENTS 

Mlsc:ellaneous Amendments 
AGENCY: Nuclear Regulatory Commls-
11ion. 
ACTION: Final Rule. 
SUMMARY: 'l·ne· Nuclear Regulatory 
Commission 1s amending its regulations. 
"Financial Protection Requirements and· 
Indemnity Agreements," to lncrease·tlie 
level of the primary layer of financial 

protection required of certain Indemni
fied licensees. and make . certain other 
minor changes In Indemnity agreement 
forms end In the facility form of nuclear 
liability insurance policy furnished as 
financial protection. The Commission Is 
amending Its regulations at the present 
time to coincide. as statutorily requir!!d, 
with the increase in the .level of the pri
mary layer of insurance provided by pri
vate nuclear liability Insurance pools. 
EFFECTIVE DATE: May 1. 1977. 
FOR FURTHER .INFORMATION CON° 
TACT: 

Mr .. Im· Dinitz, Antitrust and Indem~ 
nlty Group, U.S. Nuclear Regulatory 
commission, Washington, D.C. 20555, 
301-443-6961. 

SUPPLEMENTARY INFORMATION: 
The provisions of section· 170 of the 
Atomic Energy Act. as amended, rthe 
Act) require production and utilization 
facility licensees. to have and maintain 
financial protection to cover public lia
bility claims resulting from a nuclear in

. cident. The Commission·has exercised its 
discretionary authority to require per
sons licensed to possess plutonium in the 
amount of 5 kilograms or more and per
sons licensed to process plutonium In the 
amount of 1 kilogram or more for use In 
plutonium processing and fuel fabrica
tion plants to also maintain. financial 
protection at the maximum amount 
available from private s·ources. Section 
170 of the Act, In ccmJunctlon v.•ith sec
tion 201 of the Energy Reorganization 
Act of 1974, as amended, requires the 
Nuclear Regulatory . Commlssfon to in
demnify the licensee and other persons 
indemnified, up to the statutory limita
tion· on liability, against public liability 
claims in excess of the amount of finan
cial protectlo11 required. Subsection 170b. 
of the ·Act requires that for facilities de
signed for producing substantial amounts 
of electricity and having a rated capac
ity of 100 electrical megawatts or more, 
the amount of financial protection ' re
quired shall be the maximum amount 
available from private sources. For other 
licensees, the Commission may require 
lesser amounts of financial protection. 
Primary• financial protection may be In 
the form of private Insurance, private 
contractual Indemnities, self-Insurance 
or other proof.of financial responsibility, 
or a combination of such measures. Non
profit educatlon·a1 institutions and Fed
eral a,geilcies are exempted by statute 
from the financial protection require
ments. 

• Public Law 94-197 does not by Its prP
clse language require maintenance of a ""prl· 
mary'" (I.e., nuclear liability.Insurance) layer 
and a "'secondary" (I.e.. retrospective .pre· 
mlum) layer of ftnanclal protection but 
merely considers the combination of these 
two layers· as· ""financial protection.'" How
ever. the recently published amPndments ("2 
FR 411, Jan. 3, 1977) to 10 CFR Part 140 hn· 
plementlng part of Public Law 94-197, dll!· 
tlngulsh between · primary and secondary 
layer. of ftnanclal protection on the basis of 
their different Insurance characteristics. The· 
amendments In this rule relate solely to In· 
creases In the primary layer or ftnant'lal · 
protection. 

The Insurers who provide the nuclear 
liability insurance, Nuclear Energy Lia
bility-Property Insurance Association 

. · , <NEL-PIA> and Mutu.al Atomic Energy 
Liability Underwriters· 1MAELU), have 
advised the Commission that effective 
January 1, 1977, the· maximum amount 
of private nuclear energy liability in
surance available was Increased from 
$125 million to .$140 million. Pursuant to 
the provisions of subsection 170b. ·of the 
Act, the amount of primary financial 
protection required for facilities having 
a rated capacity of 100 electrical mega
watts· or more will be Increased to $140 
million, effective May 1, 1977. In accord
ance with recent amendments to 10 CFR 
Part 140 c42. FR 46, January 3, 1977>, 
licensees · of plutonium processing and 
fuel fabrication plants required to main
tain the maximum amount of financial 
protection wlll have to comply with ·this 
requirement on August 1, 1977. The· fol
lowing amendments to 1.0 CFR Part 14(1, 
'"Financial Protection Requirements .and 
Indemnity Agreements," reflect· "this 
requirement. · '· 

Other changes to Part 140 to imple
ment Pub. L. 94-197 relate to the exten
sion of Indemnity protection · to I J , 
indemnified· shipments oI new or spent 
fuel while outside of the United ·States 
and any other nation during transit 

· from' one NRC licensee to· anothe1· and 
(2) stationary'nuclear facilities, such as 
floating' nuclear power plants, tfoensed 
by the NRC and located In international 
waters. There Is one slight difference b!:· 
tween the endorsement to the facility 
form of nuclear liability Insurance pol
Icy submitted by NEL-PIA and th(! 
amendments to the Commission indem
nity agreement form Implementing this 
change. The endorsement, unlike the· in· 
demnity amendments, will not extend 
coverage at this time to nuclear material 
being transported to or from a floating 
nuclear power plant. This cov·erage would 
be extended, however, before such a. 
plant would be licensed. · 

Pub. L. 94-197 also provided that in 
the event of an "extraordinary nuclear 
occurrence" the Commission could en -
force provisions In an Insurance· policy 
flimished as proof of flnanclat protec
tion and Incorporated In Indemnity 
agreements, requiring a · licensee · to 
waive any defense based upon a statute 

· of limitations If suit Is Instituted within 
3 years from the date on which ·the 
claimant first knew or reasonably could 
have known of his Injury or damage. but 
In no event more than 20 years after 
the date of the nuclear incident. Before 
the enactment of Pub. L. 94-197,; the ex
tension of· the time for Initiating of a 
suit for damages was only 10 years after 
the date of the nuclear incident. Both 
the endorsement to the facility form and 
the Indemnity agreement forms Imple
ment this change as set forth below .. 

Apart . from the change discussed 
above. there is one additional nonsub
stantlve modification in the present 
waiver ·of defenses .endorsement submit
ted by .NEL-PIA that differs from the 
waiver of defenses . endorsement now 
contained In § 140.91. The existing en
dorsement was amended by addition of 
a new paragraph 6 published In the FED· 
11:RAL REGIS"IER on Novembel" 11, 1971 136 



PART 140 • STATEMENTS OF CONSIDERATION 

FR .21580). That new paragraph basi
cally provided that a licensee's workers 
employed at an ·indemnified site exclu
sively In connection with the construc
tion of a nuclear reactor for which no 
operating license had been issued would 
be permitted to take advantage· of the 
waiver of defenses provisions of the fa
cility form. The nuclear liabil!ty Insur
ance PGOls intended that this paragraph · 
be published as a separate endorsement 
and not as a part of the general waiver 
endorsement. Hence, this paragraph Is 
now being retained as a seearate en
dorsement. 

This rule does not.cont!IJn any .. provl
sions implementing (or . Interpreting 1 

the amendments to H.R. 8631 Introduced 
by, Senator Hathaway, qreed to by the 
Senate and contained in Pub. L. 94-197 
regarding exclusion of the costs of In
vestigating and settling claims from 
funcs used for the payment of claims. 
· Since the amendments set out below 
conform the Commission's reirulatlons 
to a statutory requirement. the Com
mission has found that good cause exists 
for ·omitting public notice of proposed 
rule making and· public procedure 
theron as unnecessary. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorgani
zation Act of 1974, as amended, and sec
tions 552 and 553 of Title 5 of the United 
States Code, the following amendments 
to Title 10, Chapter l, Part 140, Code of 
Federal Regulations, are published as a 
document subject to codification. 

42 FR 43385 
Published 8/29n7 
Effective 8/29n7 

PART 50-LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

PART 140-FINANCIAL PROTECTION RE
QUIREMENTS AND INDEMNITY AGREE
MENTS 
Revocation or Modification of Certain 

Reporting Requirements 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 
SUMMARY: The Nuclear Regulatory 
Commls~ion Is amending its regulation 
"Licensing of Production and Utilization 
Facilities" to revoke the requirement that 
if the construct ion or modification of a 
facility is completed betore the earliest 
date specified in the constru.:-tion penni: 
the holder of the const~uctio11 permlt 
shail promptly notify the Commisston 
for the purpose of accelerating the final 
Inspection. The· commission also is 
amendipg Its regulation "Financial Pros 
tection Requirements and Indemnit,· 
Agreements'' to modify the repetitive re:. 
portin:;· requirements set out in special 
provisions applicable to 'licensees fur
nishin!!' financial protection in whole or 
in part in the form of _adequate resource.5. 
Thesfo amendments reduce the reporting 
burden on NRC licensees. 

EFFECTIVE DATE: August 29, 197i. 

FOR FURTHER INFORMATION CON
TACT: 

Gerald L. · Hutton, Division· of Rules 
and Records, Office of Adininist.ration, 
U.S. Nuclear Regulatory commission, 
Washington, D.C. 20555. Tel. 301-492--
7211. 

SUPPLEMENTARY INFORMATION: 
Section 50.55 • a.; of 10 CFR Part. 50 re
quires that if the construction or modi
fication of a facility is completed before 
the earliest date specified in the con
struction permit. the holder of the con
struction .permit shall promptly notify 
the Commission, for the purpose of ac
celerating the final inspection. A sepa
.rate report for this event is not neces
s_ar~· and this reporting requirement is 
being revoked. 

Section 140.18 of 10 CFR Part 140 re
quires that In any case where a licensee 
undertakes to maintain financial pro
tection In the form specified in t 140.14 
, a, c 2, for all or part of the financial 
prot~ction required by Pa"rt 140. the li
censee shall file with the Commission ·a 
balance sheet and operating statement 
prepared and certified by a certified pub
lic accountant. This section Is being re
vised· so that It n.o longer requires re
petitive reports, but states· that the 
Commission may require the licensee to 
file with the Commission such financial 
ln!ormatlon as the commission deter
mines to be appropriate for the· purpose 
of determining whether the licensee Is 
maintaining financial protection as· re
quired by Part 140. 

Since the amendments set forth be
low relate to minor matters.and are in~ 
tended to provide relief from, rather 
than to Impose, restrictions under regu
lations currently In effect,.the Commis
sion has found that good cause exists 
for omitting ge.neral notice of proposed 
rule . making · and public procedure 
thereon as unne\:essary and !qr making 
the rule effective 011 August 29, 1977, 
v.·lthout the customary 30 day waiting 
period. . · 

Pursuant to the Atomic Energy, Act of 
1954. as amended. the Energy Reorga
nization Act of. 1974, as amended and 
Sections 552 and 553 of Title 5 of the 
United States Code,· the following 
amendments to Title 10. Chapter I; 
Code of Federal Regulations, Parts 50 
and 140 are published as a document 
subject to codification. 

44 FR 20632 

Published 4/6/79 

Effective 5/1 /79 
10 CFR Part HO 

Ffnancfal Promction Requlmnenta and 
Indemnity AgrNIMlltai MlwUaneoua 
-Amendmenta . ' 

AUNCY: U.S. Nuclear Regulatory 
Commission. , 
ACT10N: Final Rule. 

IUIIIIARY: The provisiona of &!ctton 170 
of the Atomic Energy Act' of 1954, as · 
amended, require production and 
utiliz:ation facility licensees to have and 
maintain financial protection to cover 
public liability claims resulting from a 
nuclear incident. 

The Nuclear Regulatory Commission 
is amending its regulatiou to increase 
the level of the. primary layer of · · · • 
finandel p_rotection required of certain· 
indemnified licenaees. The Commisaion 
is amending its regulations at the 
present time to coincide, as etatutorily 
required, with the increase in the level 
of the primary layer of inmmmce . 
provided by private nuclear liability 
Insurance ·pools. . · 
l!FnCTln DAT!: .May 1, 1~. . .. . .. 
FOIi FUll'l'lflli ·~TION eotrrACr. .. 
Mr. Ira Dinitz. Antitrust and Indemnity 
Group, U.S. Nuclear Regulatory · 
Commission, Washington. .DC 20555. 
(Phone: 301-492-8336). . . · 
IUPCILBIUTARY INFOMIATION: The . 
provisions of Section 170 of the Atomic 
Energy Act of 1954, as amended, (the 
Act) require production and utilization 
facility licensees to have and maintain ' 
financial protection to cover public 
liability claims resulting from a nuclear 
incident. Section 170 of the Act. reqwres 
~e Nuclear Regulatory Commission to 
indemnify the licensee and other 
persoDB indemnified. up to the statutory 
limitation on liability, againat public 
liability claims in exceH of the amount 
of financial protection re~d. 
Subsection 170b. of the Act requires that 
for facilities designed for producing . . 
substantial amouilts of electricity and 
having a rated capacity of 100 elecbical 
mesawatts or more, the amount of 
financial protection· '·required ·shall be 
the· maximum amount available from 
private sources. ·For other licensees, the 
Cpmmission may require lesser amounts 
of financial protection. Primary financial 
protection.may be in the form of private 
insurance, private contractual 
indemnities," self-insurance or other 
proof of financial responsibility, or . 
combination of such measures. . 

The insurers who provide the nuclear 
liability Insurance, ·American Nuclear 
Insurers (ANI) and Mutual Atomic 
Energy Liability Underwriters (MAELU); 
have advised the Commission that 
effective January 9; 1979, the maximum 
amount of primary nuclear energy 
liability insurance available w:as 
increased from $140 million to $160 
million. Pursuant to the provisions of 
subsection 170b. of the Act. the amount 
of primary financial protection required 

' . ' ' . ' 

11be Act dNa DOt by ila predae lansuqe require 
malntmwice.of a "primary" (I.e., nuclear UabWty 
inmm.nce) layer and 11 "leCIIJ!ld.uy" (Le.. . 
relrolpectlve premium) layer of financial protection 
but menJy comidan tho combination of thee two 
layem u "fimmclal protection.• Howeve!' 10 m · 
Part 1411, of the Commiuion'11 resuJatlom that 
1mp1~t t1ia Act. dlatmauwias between t1te 
primmy and aecoud.ory layma of financial 
protection. The smencfnienla In tbia rule relate 
aolely lo lm:nwea In tho prlmmy layer of finandal 
prolectlon. ' 
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for facilities having a rated capacity of 
100 electrical megawatts or more will be · 
increased to $160 million. effective May 
1, 1979. In addition, in compliance with 
10 CFR Part 140, those peraom licemed 
to pouess plutonium in the amount of 5 
kilograms or more and persons licensed 
to proceu plutonium in the amount. of 1 
kilogram or more for use in plutonium . 
procealiing and fuel fabrication plants 

· will alao be required to provide financial 
protection in the amount of$1.60 million. 

Since the amendments set out below 
conform the Commission's regulaticma to 
a statutory requirement, .the Commission 
has found that good cause exists for 
omitting a value/impact analysis, public 
notice of proponed rule making and. 
public procedure thereon Bil 

unnecesaary. 
Pursuant to the Atomic Energy,.Act of 

1951. u am.ended,-the Energy 
Reorganization Act of 1914, u. amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter I, Part 
140, Code of Federal Regulations, are 
published as a document subject to 
codification. 

45FR14199 

Published 3/5/80 

Effecti11e 3/5/80 

Minor and Clarifying Amendments 

See Part 1 Statements of Consideration 

45 FR 37410 
Published 6/3/80 
Effective 6/3/80 

10 CFR Parts 95 and 140 

Deletion of Reference to Panama 
Canal Zone; Minor Amendments 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is deleting 
references to the Panama Canal Zone in 
Parts 95 and 140 of its regulations .. This 
action was taken in regard to all other 
parts of the Commission's regulations on 
March 24, 1980 (45 FR 18905). Parts 95 
and 140 were inadvertently excluded 
from that previous action. These minor 
amendments reflect the provisions of the 
Panama Canal Treaty of 1977 and the 

recently enacted Panama Canal Defense 
Act of 1979. Under the Act and the 
Treaty, the U.S. Government 
relinquished jurisdiction over the 
Panama Canal Zone to the Republic of 
Panama. These amendments revise 
portions of the Commission's regulations 
to reflect the revised.status of the Canal 
Zone. 

EFFECTIVE DATE: June 3, 1980. 
FOR FURTHER INFORMATION CONTACT: 

Joseph M. Felton, Director, Division of 
Rules and Records, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone: 301-492-7211. 
SUPPLEMENTARY INFORMATION: Under 
the Panama Canal Treaty of 1977, the 
territory of the former Panama Canal 
Zone became subject to the jurisdictio~ 
of the Republic of Panama on October 1, 
1979. The Treaty, and the recently 
enacted Panama Canal Defense Act of 
1979 (P.L. 96-70) passed on September 
27, 1979, supersede all previous 
legislation. Thus, all references in the 
Atomic Energy Act to.the Canal Zone as 
being jurisdictionally part of the United 
States are no longer valid. Therefore, the 
Nuclear Regulatory Commission is 
deleting references to the Canal Zone 
from Parts 95 and 140 of its regulations 
in Title 10, Chapter 1 of the Code of 
Federal Regulations. 

Since these amendments are 
corrective and relate solely to minor 
procedural matters, notice of proposed 
rulemaking and public procedure 
thereon are unnecessary and good cause 
exists to make the amendments effective 
upon publication in the Federal Register. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, as amended, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter 1, Code 
of Federal Regulations, Parts 95 and 140 
are published as a document subject to 
codification. 
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exerci11e ita descretionary authority to 
extend Price-Anderson indemnity 
coverage in any given 1ituatlon. See 42 
FR '4617, September 8, 1977; and C6 FR 
5502', November 5, 1981. Commentl 
addre111ing any other i11ue are not 
considered relevant. 

Because sranting a hearins or 
requesting public comment on 1uch an 
in11ubstantial point. as the preciae 
wording of an amendment to the 
1tandard indemnity asreement. is not 
meaningful, the Commi&1ion proposed to 
delete the aecond sentence of this 
aection as unnece111ary. 

Two lettera of comment were received 
in response to the notice of proposed 
rulemaldng. Both letters expreHed 
1upport for the proposed rule. One letter 
of comment recommended deleting all of 
the appendice1 to 10 CFR Part 1CO. 
Deletion of these appendice11 ii an 
oction that the Commi11slon favors. 1n 
the near future, the Commi111ion will 
publish a proposed rule 1oliciting public 
comment on this action. A rulemaking 
action resulting in deletion of these 
appendices would nece111itate a 
conforming change to Part HO deleting 
I 140.9 in it11 entirety. 

No significant adverse comments or 
questions were received on the notice of 
proposed rulemaking, nor were any 
substantial changes in the text 
Indicated. Therefore, the final rule being 
adopted by the Commi11ion 111 identical 
to the proposed rule published for public 
comment. 

Paperwork Reduction Act Statement 

Pursuant to the provisions of the 
Paperwork Reduction Act of 1980 (Pub. 
L 96-511), the NRC has made a 
determination that this rule would not 
Impose new recordkeeping, application, 
reporting, or other type• of information 
collection requirements. 

Regulatory FlexlbWty Cerllficatlon 
In accordance with the Regulatory 

Flexibility Act oft980, 5 U.S.C. IIOS(b), 
the NRC certifies that this rule will not 
have a significant economic Impact on a 
substantial number of small entities. The 
rule affects the licensing and operation 
of nuclear reactora. The companle1 and 
imtitution11 who own theie reactora do 
not fall within the acope of the definltioa 
of "small entities" aet forth in the 
Regulatory Flexibility Act or in the 
Small BuslneBB Size Standarda set out In 
regulations iaeued by the Small 8U11lnea1 
Administration at 13 CFR Part 121. Since 
the companies that will be affected by 
this rule are dominant In their aervice 
areas, thl1 rule doe1 not fall within the 
purview of the Act. 

Ui1t of Subject, In 10 CFR Part 110 

Extraordinary nuclear oocuneace, 
lnllurance, Intergovernmental relation1, 

Nuclear material,, Nuclear power planta 
and reactors, Penalty, Reportiq 
requlremenlll. 

Under the authority of the Atomic 
Energy Act of 1SSC. H amended. the 
Energy Reorganization Act of 1174, •• 
amended, and 5 U.S.C. 5SZ and 5SS. the 
followfns amendment to 10 CPR Part HO 
ii publlahed as a document hbject ta 
codification. 

48 FR 8256 

Published 2/28/83 

10 CFR Part 140 

Modification of Indemnity AgrNments 

Com,ction 
In FR Doc, 83-e25 beginning on page 

1029 In the IHue of Monday, January 10. 
1983, make the following correction. 

On page 1030, aecond column, In the 
Authority Citation. aecond paragraph. 
last line, "905" 1hould read "950". 

49 FR 11146 
Published 3/26/84 
Effective 4/23/84 

10 CFR Part 140 

Flnanclal Protection Requirements and 
Indemnity Agreement,; Faclllty Form 
Polley 

AGENCY: N uclcar ·Regula torv 
Commission. 
ACTION: Final rule. 

SUMMAIIY: The Nuclear Regulatory 
Commission (NRC!:) is adding statements 
lo its regulations that would indicate 
that the text of the Facility Form policy. 
including any codified amendatory 
endorsement or change to the policy, is 
an example of a contract that has been 
·•accepted'" as evidence of financial 
protection but that other Vdriations on 
the text would be considered by the 
Commission. This action, which is 
discussed in Section 1. is intended to 
remove the misimpre~sion thdt the 
Commission requires its nur:lear power 
re .. ctor licensees to maintain financial 
protection containing the exact language 
presented in the text of the Facility Form 
policy. Section 2 of the Notir.e contains 
two amendatory endorsements that 
modify certain definitions in the Facilil~ 
Form policy. Ser.lion 3 contains the 
standard secondar~· master policy form 
whir.Ii is puhlished for codific>J lhm and 
which certain licensees are maintaining 
c1s secondary financial 11roteclion. 

Finally. Se,:tion 4 contains other minor 
changes to conform certain sections of 
10 CFR Part 140 both to Pub. L. 94-H:17 
and the Atomic Energy Act of 1954. as 
amended. 
DATE: Thlf1 amendment becomes 
effective April 23. 1984. 
FOIi FURTHER INFORMATION CONTACT: 
Ira Dinitz. Office of State Programs. ll.S. 
~uclt!ar Rn~ulatnry Commission. 
Wa,;hington. n.C. 20555. tele~h,me ! IIJI I 

. -192-98/14. 
IUPPLEMENTAAV INFORMATION: <;,,, r:',.ir, 
/-In a proposed rule published on 
Oc:t,iber 19, l!J8:J (48 FR 48474). the 
Cnmmiss·ion i1ought cumm,mt on ii!! 
tl,•dsion tn ~ontinuc to publish 
:\pp,md'ciis :\ through II to 10 CFR Part 
140 with cm·l,1in clarifying MlatPmcnls 
ma.J11 t,) i\ppl)ndix /\.. (Appendix.\ is 
th1? Faciiily F,irm policy furnish,?d l,~· 
cr.rtain licensees as evidence of 
findm:ial protection: Appendices B 
through H. except for Appendix F. an• 
st,.mdurJ form indemnity contracts 
1•x,ii:uted Ii~· the Commission anil its 
licensees). This 1ww language would 
st,1tc lh,11 the codified text of th,: F:11.ili!\ 
For111 puli,:y and anrnndalory 
,?nd11rs1:nwnts l•J thl.l policy wern rn,:n·l:, 
ex1c1mples of contracts that the 
Commisaion would consider acceptable 
ris proof of financial protection, but that 
other variations of the text would be 
considered as well. This language would 
remove the misimpression that the 
Commission was placing its imprimatur 
on all of the language in the text of the 
Facility Form. 

The Commission'• decision to . 
continue publishins the Appendices to 
10 CFR Pnrt 140 was made after 
considering the comments received in 
connection with a Notice of Proposed 
Rulemaking published in the Federal 
Register on March 4, 1983 (48 FR 9284). 
That Notice sought public comment on 
the question of deleting Appendices A 
through H to 10 CFR Part 140. Eighteen 
comments were received on the Notice. 
11 nd all of the commenter& argued 
against removing the Appendices from 
the regulat.ions. 

Six comments have been received in 
response to the Notice published on 
October 19, 1983. Commenter& included 
the nuclear inmrance pools, trade 
organizations and utilities, and law 
firms representing utilities. One 
commenter supported the propoaed rule. 
Another commenter opposed the rule u 
published because he believed it would 
allow insurance Commiaaionera In ead, 
State to adopt different approved policy 
forms. The remainins four commenters, 
supporting the propoaed rule, suggested 
two minor revislona which the 
Commission has adopted to remove 
present amblguitiea in the proposed rule. 
The first modification conforms the 
introductory parasraph to I 140.91, 
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Appendix A. to the modifications m11de 
in § 140.15. This clarifies the · 
Commission's intent that variations to 
the standard form of nuclear liability 
insuraace policy for a particular facility 
may be submitted by the licensee for 
that facility. The second change adds 
ihe words "and its other statutory 
<luties·· to the last sentence of the 
introductory paragraph of Section 
l -tO. 91 to reflect the fact that thP. 
C:6mmission has authority under · · 
,uusec.tion 170b. of the Atomic Enero\· . 
:\ct to consider matters other than "· 
·· public protection.·· 

8P.ction 2-Two amendatorv 
,,ndorsements are also puhlished in fim1! 
form in this rule. These emlursements. 
\:F.-50 and NE-51, which were published 
for comment in the Federal Register on 
February 18, 1981 (46 FR 1:!750), modify 
the definition of "insured shipments"' to 
,:onform to the change made in the 
stnlutory definition of ''byprnduct . 
mc!erial"' in Pub. L. 95--004. the Urnnium 
\li!I Tnilings Radiation Control Act of 
lfl:"fl. and i;lso·relieve the insurr.rs of 
::;,hilily arising out of inspections. Dolh 
changes are contained in one 
endorsement, NE-St, that is used for 
policies issued before January 1. i981 .. 
Endorsement NE-50 has been used with 
policies issued on or after January t, 
1981. . 

Section 3-ln order to.implement the 
provisions of Pub. L. 94-197, the 

· Commission is publishing for 
codification in 10 CFR Part 140 a 
standard master policy form which the 
Commission has determined lo be 
adequate proof that a licensee is· 
maintaining the necessary secondary 
financial protection required by · 
subsection 170b. of the Atomic Energy 
Act of 1954, as amended. Thia standard 
master policy form was ilubmitted by 

· the Nuclear Energy Liability-Property 
Insurance Association (NElr-PIA), the 
predecessor organization to American 
Nuclear Insurers (ANI), one of the two 
liability insurance pools. (An additional 
policy identical to the published policy 
has been submitted by the Mutual · · 
Atomic Energy Liability Underwriters 
(MAELU), the other liability insurance 
pool, but will not be published 
separately.) 

Since August 1, 1977, the Commission 
has utilized a binder furnished by these 
two insurance pools as evidence of 
adequate secondary financial 
protection. The binder is almost · 
identical to the standard master policy 
form and in the Commission's view 
meets all the requirements for 
implementation of Pub. L 94-197 .. 

l)oth the master secondary financial 
protection policy and the accompanying 
certificate of insurance, which names 
the utility insureds, establish the terms 
and conditions under which the insureds 

are responsible for the payment of the 
retrospective premium and, in addition. 
estabUsh the liability of the insurance 
pools for the non-payment of the 
premiums in the event of default by the 
insureds. The secondary financial policy 
establishes the conditions under which 
the retrospective insurance premium 
becomes payable and contains 
additional terms and conditions to (1) 
establish the total contingent liability of 
the insuring companies in the event of 
retrospective premium defaults; (2) · · 
establish the requirements with which 
the insureds must comply in notifying 
the insuring companies of a nucle11r 
incident: (3) establish the right of 
recovery by the insuring companies for 
any policy: and (4) cancel the policy for 
both the insuring companies and 
insureds. 

On April 6, 1979, the Commission 
published for comment a· proposed rule 
in the Federal Register (44 FR 20709) · 
which contained the standard master 
policy form submitted by NEL-PIA. 
Only two letters of comment were 
received in response to this notice of· 
proposed rulemaking. The first. 
submitted by NEL-PIA on behalf of both 
.NEL-PIA and MAELU, simply provided 
editorial corrections. These changes 
have been incorporated.in the 
secondary financial protection policy. 
The second letter of comment was 
submitted by Ropl!S and Gray, a ·1aw 
firm representing Yankee Atomic 
Electric Company, Connecticut Yankee 
Atomic Power Company, Vermont 
Yankee Nuclear Power Company and 
the several joint owners of the Seabrook 
Project. This letter suggested certain 
detailed changes in the secondary 
financial protection policy that the 
commenter believed would be advisable 
to clarify situations where multiple 
licensees own a single reactor. 
Basically, the Ropes and Gray position 
is that the secondary financial . 
protection policy, as proposed, is al 
variance with subsection 170b. of the 
Atomic Energy Act Qf 1954, as amended. 
by not making a clear distinction, 
betwe~n the. concept of an "aggregate 
assessment against 'ea~h facility' and 
the pro rata retrospective premiums 
charge against each licensee/' 

The Commission has analyzed the 
Rc,pes and Gray .position and does not 
agree with it. Subsection 170b. does not 
differentiate between a license issued to ' 
a single utility and a license issued to 
more than one utility for the operation of 
a jointly owned reactor. The financial 
protection requirement applies to all co
licensees included under the term 
"licensee" as a unit and not separately 
lo each of the co-licensees. 

Ropes and Gray raises·an additional 
concern in its comments relating to the 
"joint and severally liable" issue. The 

argument is made that placing a "joint 
and severally" obligation ·upon a public 
utility is.in effect a lending of credit by 
one utility to another·utility. Such an 
ouligation, it is asserted, may require 
prior approval by either Federal of state 
governmental agencies. The Commission 
does not agree with this position. The 
lending of credit concern was discu11sed 
by public power representatives during 
hearings held in late 1975 by the Joint 
Committee on Atomic Energy on H.R. 
8631. the bill ,that was enacted into law 
as Pub. L. 94-197. The thought was 
expressed al that time that the 
retrospeclive·premium system might be 
construed to be in violation of some· 
State constitutions, which prohibit a 
municipal utility from lending its credit 
or making expenditures for other than 
public purposes. The Joint Committee 
Report accompanying H.R. 8631 stated: 

l·'•Jrthermorn. the'deft:rrr.d premium sho~ld · 
nu! b,, inh!1 pn,,ed as eslablishin~ a · ·' · · · 
nisponsibilny by one licensee for 11 liahility 
,ir J,,h1 of 11n1Jth1:r. The potenfo1l deferrr.d · 
pn,niiums arc ,:,,msiderecl by the Joint . ·. 
Committ"P. to ha\'e fundamP.ntalh, 1hr. same 
slatus as an~ other such insurance premi11m. 
The bill authorizes the Commission to · -
,istablish a maximum limit on the amount of -
deferred premiums which can be charged to a 
facility in any one year. The purpose of this 
provision is to clarify the status of the 
premiums and to ensure-that they cannot be , 
construed es the lending of credit by any· 
licensee and thus raise constitutional 
problems for some publicly owned utllitie11. * 

Section 4-Finally, although the cost. 
of investigating the settling liability . 
claims and defending suits for damage 1111 
retained as part of financial protection, 
i.e., both primary and secondary 
insurance, the final rule modifies certain 
sections of 10 CFR Part 140 in · 
conformance with Pub. L. 94-197 to 
exclude these costs from government 
indemnity. The amendments to Part ·140 
alsoJnclude clarifying modifications: 
that were nol in the proposed rule. to the 
definitions of the terms "financial 
protection" and "in the course of 
transportation" as used in the forms of· 
indemnity agreements. 

Paperwork Reduction Act Statement 

This .effective rule does not contain, a 
miw or amended information collection . 
rnquirement subject to the Paperwork 
R1!d11ction Acit of 1980(-t4 U.S.C. 3501 et 
seq.). Existing requirements were .. 
up proved by the Office of Management 
and Budget i!ppro\'al number 3150-0039. 

Regulatory Flexibility Certification 

In.accordance with the Regulatory . 
Flexibility Act of 191!0, 5 U.S.C. HOS(b). _ 
liw Commission hereby certifies that. 
this rule will not ha,·e a slgnificunt 
economic impact on a substantial 
number of small entities. The rule 
affects in part two named nuclear 

* J:1in1 C,,m:11:u.•!1 ,m .-\lumi, En••ie,\. P,•1,,11 • \;u 
~U--4,-'H. '.',;,,\·,·111h,•: l'l. l~l:-:i. JI.II . 
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_H:1biliry insurance unJerwrillns pooli. 
I hose two. pools are the only ones in the 
I lnited Std!e11 writing nudP:ir t;;,bility 
policie!I. and do nul fall within the 
.!dinilinn or a 9mall husincss found In 
,we.lion 3 ·or the Small Busines,i •kt. 15 
Ii.SC. 632; or within the Small Buciine.;1 
Size StanJ-1rd:1 set for th in 13 CF!{ Part 
121. 

l.ist of Subj11cts in 10 CFR Part HO 

Ei.,traordinary nuclt'!11r llr.curr~nce. 
ln11urance. lnh!l'\Jl>\'ernmt!nl.tl relJhons. 
~uchiar materials. ~ur.leu pow1!r plan~!! 
and reitclors. Penalty. Reportin,1 and 
w1:ordkneping rP.quirements. 

Pursum~t lo the Atomic: Ene1~~)' :\1:t i>f 
1954. ,IS am•~ndr.rJ. thP F.nerllj' 

• Reorganization Act of 1914. as amended. 
and sections 552 and 553 of Title 5 of the 
United States Code, the followinlJ 
amendments to Tille 10. Chapter L Part 
1-&0. Code of FP.deral Regulation,. are 
published aa a document subject to 
codifies lion. 

49 FA 19623 
Publlsh•d 5/9/84 
Effac:tiv•. 5/9/84 

Information Collection R1qulr1ments; 
Display of 0MB Control Numb,n 

SN Part O Stai.manu of Consldaratlon 

• 60FR304115. 
Publishad 7 /26/85 

10 CFR Part 140 

Financial Protection Requirements and 
Indemnity Agreements; 
Indemnification of Spent Reactor Fuel 
Stored at a Reactor Site Dlffer11nt Than 
the One Where It Was Generated· 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTION: Exercise of discretionary 
statutory authority. . 

SUMMAIIY: The Commission has decided 
to exercise its discretionary statutory 
authority under the Price-Anderson Act 
and again extend Government 
Indemnity lo spent reactor fuel stored at 
a particular reactor site different than 
the one·where it was generated. Abient 
this action by the Commission. thil 
spent reactor fuel would not have been 
covered by Government indemnity In 
the eyent of a nuclear Incident at the 
site where Lhis spent fuel was stored 
and wht!re the reactors involved have 
the samll li:ensee. 
FOIi ,uATH£R INFORMATION CONTACT: 
Mr. Ira Dinitz. Office of State Prosrams. 
U.S. Nuclear Resulatory Commission, 
Washin8to:1. DC 20555, telephone (301) 
192-9884. 

IUPPLIMENTAIIY 1N,ORMATION: Masi 
operating reactor licensees have 
Increased. or are planning to increase, 
the capacity of their onsite spent fuel 
storage pools. ln some instances where 
the capacity of the storage pools at the 
reactor site cannot be Increased 
sufficiently to meet the licensee·, needs. 
fuel storage may be sought at another 
location. One method of storing spent 
fuel away from the reactor from which It 
Is discharged 111 to store It In the spent 
fuel pool of another of the same 
llcensee's reactors but at a different site. 

The Commission 'has received a 
request from Duke Power Company lo 
authorize and indemnify this type of 
activity. The Duke Power request It for 
Commission authorization permitting 
Duke to store spent fuel discharged from 
Its Oconee Units 1, 2, and 3 at ill 
McGuire Unit 2 reactor. Duke 111 seeking 
Price-Anderson Indemnity protection for 
all such storase of spent fuel at the 
distant reactor location. The 
Commission considered and approved 
similar requests by Carolina Power and 
Ught Company in August 1977 and Duke 
Power Company In November 1982 (See 
Federal Register Notice 42 FR 44815 and 
48 FR 55024). 

Under the Price-Anderson Act 
(section 170 of lhe-Atomlc Energy Act ol 
1954, as amended (the Act)), financial 
protection and government Indemnity 
are mandatory for production and 
utilization facilities, such 811 reactors, 
licensed under section 103 and section 
104 0£ the .Act. This rmancial protectlo11 
and indemnity covers the "licensed 
activity" which encompasses not only 
possession and operation of the reactor 
facility itself but also certain ancillary 
activlUes lncludins (1) possession of the 
new fuel (containing special nuclear 
material) being stored on-site for use In 
the reactor and (2) on-site storage of 
spent fuel following irradiation at that 
reactor. Mandatory Indemnification 
does not extend to the fuel when It 11 
stored at another reactor site. 

Possession of spent fuel away from 
the facility where It was generated, I.e., 
at • location where It i1 not used In 
connection with the operation or the 
facility, la not a part of the ancJUary 
activity of posse1111ion and operation of 
the facility where the spent fuel 11 to be 
stored. A• • re1ult, after being 
transferred from the reactor 1ite where It 
was generated to some other site, 
possession of such spent fut>l must be 
licensed under other provision, of the 
Act which authorize licensee for 
possession and use of the· special 
nuclear and byproduct material and 
would not be subject lo the mandatory 
indemnity requirements of the Act 
provldins that the Commi9sion require 
financial protection of and indemnify 
reactor (and other production and 
utilization facility) licenseea. 

Accordingly, no Indemnity protection 
automatically would be afforded spent 
fuel stored away from the fac111ty where 
It 11 produced or used. To indemnify this 
spent fuel. the Commission must require 

, the licensee at whase facility the spent 
fuel will be stored lo maintain financial 
protection and to be Indemnified by 
exercising Its discretionary authority 
under section 170 of the Act. For the 
purposes or price-Anderson coveragei 
this exercise of discretionary authority 
would result_ In treating spent fuel 
produced at one reactor site but stored 
at • different site the same as spent fuel 
stored at the tile of the reactor where it 
wa1 produced. Thus. irradiated fuel 
generated by •·reactor at one site 
whether stored by itself in the spent fuel 
pool of a reactor at• different site or 
commingled with the second reactor's 
Irradiated fuel In that reactor'• spent · 
fuel pool would be covered by financial 
protection and Indemnity. 

The NRC believes that It would not be 
desirable to have a situation where 
spent fuel generated by one reactor and 
stored In the spent fuel pools of a 
second reactor at a different site would 
be unindemnified while the spent fuel : 
produced by the second reactor and 
stored at the same site would be , 
Indemnified. If indemnity coverase were 
not extended to the spent fuel generated 
by the first reactor but stored at the site 
of a second reactor and if an accident 
occurred involving the fuel storase pool 
It would be virtually impossible to 
detennine whether indemnified or 
unlndemnified spent fuel caused the 
accident. 

In view of the foresolns, the · 
Commi11lon has decided to exercise its 
discretionary authority under section 
170 of the Atomic Energy Act of 1954, as 
amended, and will modify Duke's 
indemnity agreement at the McGuire's 
facility to permit the storage of Oconee·, 
irradiated fuel at McGuire. Aa required 
In 10 CFR 140.9, the Commission is 
publishing this amendment. which 
would redefine the term "the radioactive 
material" in Article L paragraph 9 In the 
McGuire Indemnity Agreement &-aa. to 
read II follow,: 
T111 radioactive material mean, •ource. 
1peclal nuclear and byproduct material whitb 
(1) II 111t1d, WH uaed or will be uaed In. or i1 
Irradiated. WH Irradiated or will be 
Irradiated by, the nuclear reacton licensed, 
und•r NPF-9 and NPF-17 or (2) was used in, 
or w11 ,Irradiated In the nuclear reactors 
licensed under DPR-38. DPR~7. and DPR-55 
end 1ubsequently 11 transported to the site or 
the nuclear reactor, licensed under NPF-9 
and NPF-17 ror the purpose of storage or (3) 
which 11 produced H a result of operation or 
the nuclear reacton licensed under !I.PF-9 
•nd NPF-17. 

This amendment relates to changes in 
an indemnity agreement incorporated 
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EXEMPTIONS AND CONTINUED REGULATORY AUTHORITY 
IN AGREEMENT STATES UNDER SECTION 274 

STATEMENTS OF CONSIDERATION 

27 FR 1351 
Published 2/14/62 
Effective 2/14/62 

Public Law 1!6-373, dated September 
23.1959, amended the Atomic Energv Act 
of 19&• DY the addition of a new section 
274, "Cooperation With States." one 
purpose of that legislation was to rec
ognize the interests of the States in the 
peaceful uses of atomic energy and to 
clarify the respective responsibilities 
under the Atomic Energy Act of the 
Commission and the States with respect 
to the regulation of byproduct, source, 
and special nuclear materials. 

Under section 274b. of the Atomic 
Energy Act, the Commission is author
ized to enter into an agreement with the 
Go'l'.ernor of any State providing for dis
continuance of the regulatory authority 
of the Commission under Chapters 6, 7, 
and 8, and section 161 of the Act with 
respect to the following materials within 
the State: Byproduct materials, source 
materials, and special nuclear materials 
tn quantities not sufficient to form a 
critical mass. 

Subsection (cl of section 2741' of the 
Atomic Energy Act specifically excludes 
from such agreements the discontinu
ance of any Commission authority with 
respect to: 

1. The construction and operation of 
any production or utilization facility; 

2. The export from or import into the 
United States of any byproduct, source, 
or special nuclear material or of any pro
duction or utilization facility; 

3. The disposal Into the ocean or sea 
of byproduct, source, or special nuclear 
\\'aste materials as defined in regulations 
or orders of the Commission; 

4. The disposal of such other byprod
uct. source, or special nuclear material 
as the Commission d!!termines by regula
tion or order should, because of the haz
ards or potential hazards thereof, not be 
so disposed of without a license from the 
Commission. 

In addition to the foregoing the Com
mission, notwithstanding any agreement 
between the Commission and any State 
pursuant to subsection 274b. of the Act, is 
authorized by rule, regulation, or order 
to require that the manufacturer, proc
essor or producer of any equipment, 
device, commodity or· other product 
containing source, byproduct or special 
nuclear material shall not transfer pos-

session or control of such product except 
pursuant to a license issued by the Com
mission. 

On September 29, 1961, the Commission 
published for public comment a draft of 
a proposC'd 10 CFR Part 150, which 
would relmquish certain licensing au
thority to agreement States and exempt 
persons in those States from Commission 
licensing requirements. The Statement 
of Considerations published with the 
proposed Part 150 stated that the Com
mission had not taken a position as to 
whether it should retain or relinquish to 
the St.ates its authority to regulate the 
commercial disposal by burial of atomic 
wastes, or its authority to license the dis
tribution by producei·s of products con
taining atomic energy materials; and 
specifically invited public comment on 
those questions and on possible alterna
tives. 

Following publication, comments were 
received from some fifty organizations 
and individuals. The proposed Part 150 
was discussed with a number of com
mittees representing national organiza-
tions, as well as with the Commission's 
Advisory Committee of State Officials. 
The majority of all comments received 
were concerned in the main with the 
question of whether the Commission 
should continue control in agreement 
States of the commercial land burial of 
byproduct. source, or special nuclear 
wastes and the question of whether the 
Commission should continue control of 
transfer by manufacturers, processors 
or producers of equipment, devices, com
modities. or other products containing 
agreement materials. 

The Commission has taken into con
sideration the comments and advice it 
has received in adopting the regulation 
set out herein. The Commission has de
cided against blanket reservations of 
control over land burial of waste and 
over the transfer of manufactured 
products. 

However, as to land burial, tne Com
mission finds, pursuant to section 274 
c. (4), of the Act that l>ecause of the 
hazards or potential hazards thereof 
high level atomic energy wastes fro~ 
Lhe chemical processing of irradiated 
fuel elements should not be disposed of 
without a license from the Commission 
This finding is reflected in § 150.15<a l 
( 4 > . Control over the handling and 
storage of waste at the site of a reactor, 

including effluent discharge, will be re
tained by the Commission as a part 
of the control of reactor operation. The 
states will have control over land burial 
of low level wastes. 

With respect to whether the Commis
sion should retain or relinquish 
authority to license the transfer by 
manufacturers, processors or producers 
of equipment. devices, commodities or 
other products containing· atomic energy 
materials, Part 150 provides for State 
regulatory control in this area except 
those items intended for use by the ~cn
eral public <~150.15<aJ<6>>. Thus, 
control over the manufacture and trans
fer of industrial type devices, such as 
thickness gauges, would be exercised by 
the agreement States. 

Control over consumer type devices, 
such as luminous watches, wol'ld be re
tained by the Commission. The un
controlled distribution of atomic ma
terials in products designed for distribu
tion to the general public, such as 
consumer type devices, and the ultimate 
uncontrolled release of these materials 
into the environment, involve questions 
of nation.al policy which have not yet 
been resolved. It is for this reason that 
the Commission is retaining control over 
such products. The Commission rec
ognizes that the phrase "products de
signed for distribution to the general 
public" ls not precise. The purpose of 
the provision, however, 11,·il! be discussed 
with each agreement State; serious dif
ficulties in interpretation of the phrase 
are not anticipated. 

In order to achieve the maximum 
degree of uniformity of design and la
beling requirements for those products: 
and devices which will be under State 
control, the agreement to be executed 
between the Commission and an agree
ment State wlll provide for cooperative 
arrangements under which the State 
will keep the Commission informed of 
proposed requirements for the design 
and distribution of such products. In 
addition, the State will agree to use its 
best efforts to maintain Its total control 
program compatible with the control 
program of the Commission on a con
tinuing basis. 

The agreement will also provide that 
the Commis.sion and the agreement State 
will use their best efforts to develop 
rules, regulations and procedures by 
which reciprocal recognition of licenses 
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, covering agreemen·t · materials will be 
.,accorded. · · . 

, In, tJ;le _impleµientation of the recipro
: ,cal recogriltion provision In the agree-· 
ment, § 150.20 grants a general license 

· to·any person· who holds a valid specific· 
license from an agreement State to cc:-n
·duct the same activity in a non-agree
ment State, provided that the specific · 
·1foense .does not limit the activity au-
. thorized by the license to speclflc instal-
, latlons·or locations. The general license 
so provided in § 150.20 requires the Ii-

. censee to comply with the appropriate 
provisions of·Parts 20, 30, 31, •o. and 70 
of Title 10. In addition, such licensee 

·· must register in ·advance with the Com
.missjon;,_mu.st,not in any non-agreement 
State, transfer or dispose of the. radio
!l.ctlve material possessed or used under 
the general license except by .transfer 
to a , persori. specifically licensed by the 

. Commission to receive such material· 
niu.st not, in Blll'. non-agreement State', 

. ~ess . or use radioactive material or 
engage iri ·the activity authorized' in 
* 150.20 for more than 20 days in any 

· period of 12 consecutive months, with
. t.,1t· obtaining a specific license from the 
'Commission, · and must comply with all 
terll".s and .· conditions of the specific 

· State license except those terms and con
ditions -as are contrary to the require-
ments of § 150.20. . 
· TJ::iere are certain classes of devices 

containing· byproduct material" which 
may be used under general licensing pro
visions contained in Part 30, · § 30.21 (C), 

,if the device is manufactured in accord
ance with a specific license issued to the 

: manufacturer by the Commission. Part 
30 is'being amended to provide that such. 

, products, if manufactured in an agree
. ment State pursuant to a specific license 
from the agreement State, ma~· be trans
f.erred to users in non-agreement States 
and. used by the users under the general 
licensing provisions of Part 30. 
· 'The Commission's decision not to ex
ercise its authority to license the trans
fer of products containing atomic energy 
materials <other than products designed 
for distribution to the general public) is 
based on the assumption that agreement 
States will maintain continuing . com
patibility between their programs and 
Commission ·programs; and that proce
duns will be devised assuring reason
able, reciprocal recognition of licenses 
and licensing requirements among such 
States and the Commission. If attain
ment of these objectives should prove 
to be uriteasible, the Commission will 
reconsider the need for the exercise of 
Its authority to prescribe the specifica
tions for products containing atomic 
energy materials. 

It will be desirable for the Commission 
and agreement States to develop pro
grams for the collection and exchange of 
data concerning the effectiveness of 
standards and procedures observed. In 
their respective programs for lir.ensing 
and regulating the possession and use 
of atomic energy materials. For this 
purpose, the Commission plans, in co
operation with the ai;reement States, to 
de\·elop procedures under whicli the 
agreement States will furnish to the 

Commission such information as may 
be agreed upon from time to time; and 
the Commission w111 make available to 
each agreement State, summaries of the 
information received from other agree
ment States and from Commission 
licensees. 

As has previously been announced the 
Commission Is conducting studies of ac
tivities Involving the processing and u.se 
of very· substantial quantities of byprod
uct material <In the order of hundreds 
of thousands of curies) . These studies 
have been undertaken in part to provide 
infol"matlon on which the Commission 
may make a determination as to whether 
provisions of the Price-Anderson Indem
nity Act <section 170 of the Atomic En
ergy Act of 1954) should be extended to 
such activities. They have also been 
undertaken for the purpose of providing 
information as to whether the Commis
sion should determine that facilities 
which process . .-uch quantities of by
product material are production or uti
lization facilities within the meaning of 
Section 11 of the Act. If the Commis
sion finds that such facilities should be 
classified as utilization facilities, the 
Com!llission's licensing and regµl_atory 
requ11"ements would be applicat,ie: The 
provisions of the Price-Anderson In
demnity Act cannot be made applicable 
except to activities licensed by the 
Commission. 

The exemptions herein granted are 
Issued In order to carry out agreements 
between the Commission and the Gov
ernor of any State under section 274b. 
of the Atomic Energy Act of 1954, as 
amended. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and the Administra
tive Procedure Act of 1946, the following 
regulation Is published as a document 
subject to codification, to be effective on 
pubUcation in the FEDERAL REGISTER. 

30 FR 12069 
Published 9/22/65 
Effective 1 0/22/65 

Computation of Quantities of Special 
Nuclear Mate.rial in Agreement 
States for Purposes of Exemption 
1. On June 5, 1965, the Commission 

published a proposed amendment to H, 
CFR Part 150 which would revise the 
basis for computation of whether a quan
tity of special nuclear material within an 
agreement State 1 Is sufficient to form a 
critical mass, allowing thirty days for 
public comment. (30 F.R. 7445) Afte1 
consideration of the comments received 
In response to the notice of proposed rule 
making, and other factors involved, the 
Commission has decided to adopt the 
·proposed amendment in the form pub
lished in the notice, as an effective rule. 

2. Subsection 274b. of the Atomic En
ergy Act of 1954, as amended, authorizef 
the Commission to enter Into agreements 
with Individual States for the discon
tinuance of Commission regulatory au
thority under the Act, with respect to 
certain atomic energy materials. Among 
those materials are special nuclear mate
rials in quantities not sufficient to form 
a critical mass. 

' A State to which the Commission has 
transferred certain regulatory authority over 
radioactive material by formal agreement, 
pursuant to section 274 of .the Atomic Ener~ 
Act or 1954, u amended. 

3. The Commission has, thus far, en
tered Into agreements with eleven States 
pursuant to subsection 274b. It has also 
promulgated a regulation, 10 CFR Part 
150, to carry out such agreements. 

4. Section 150.10 of Part 150 exJmpts 
persons In agreement States who manu
facture, produce, receive, pollsess, use or 
transfer special nuclear material In 
quantities not sufficient to form a critical 
mass from the requirements for a license 
contained In the Act and from the Com
mission's licensing regulations. Para
graph <al of § 150.11 sets out the quan
tities of special nuclear materials which 
are deemed to be not sufficient to form 
a critical mass. Paragraph (bl of that 
section provides, In effect, that In deter
mining whether the exemption applies, 
the total quantity of special nuclear ma
terial . which a person 1s authorlred to 
receive, possess or u:se anyWhere In a par
ticular agreement State at e;ny one time 
shall be Included in the quantity com
puted under paragraph <al. 

5. The amendment to § 150.ll(b) set 
forth bel.ow provides that in determining 
whether the exemption of § 150.10 ap
plies at any particular plant or other 
authorized location of use, only the ma-. 
terial which the person Is authorized 
to receive, possess or use at that plant 
or location at any one time need be 
included in the computation. Even 
though the total quantity of special 
nuclear material which a person Is au
thorized to possess or u.se within an 
agreement State may be sufllcler1', to 
from a critical mass, no problems of 
accidental criticality are presented so 
long as the quantity of material p05-

sessed and used at any separate location 
at any one time is insufficient to form a 
-::rltlcal mass. · 

6. Pursuant to the Atomic Energy Act 
"f 1954, as amended, and the Adminis
trative Procedure Act of 1946, the follow
Ing amendment to 10 CFR Part 150 Is 
published as a document subject to codi
fication to be effective thirty days after 
publication in the FEDERAL REGISTER. 

31 FR 15145 
Published 12/2/66 
Effective 1 2/2/66 

Miscellaneous Amendments to Chapter 

See Part 9 Statements of Consideration. 

34 FR 6517 
Published 4/16/69 
Effective 5/16/69 

Transfer of Products Containing By
product Material and Source Ma
terial Exempted From Licensing and 
Regulatory Requirements 

On February 24, 1968, ,the Atomic En
ergy Commission published in the FED
ERAL REGISTER (33 F.R. 3346) a proposed 
amendment to 10 CFR Part 150 which 
would redefine the category of products 
containing radioactive materials over 
whose transfer by the manufacturer, 
processor, or producer in an Agreement 
State the Commission retains jurisdic
tion. The notice of proposed rule -making 
was published in the FEDERAL REGISTER 
once each week for four consecutive 
weeks, allowing 60 days for public com
ment after initial publication. 

After consideration of the comments 
and other factors involved, the Commis-
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sion has adopted the proposed amend
ment. The text of the effective rule is the 
same as 1the proposed rule except for 
clarifying changes of language. 

Subsection 274c of the Atomic Energy 
Act of 1954, as amended, provides that 
notwithstanding any agreement be
tween the Atomic Energy Commission 
and any State, the Commission is au
thorized to require that ,the manufac
turer, processor, or prodm;:er of any 
equipment, device, commodity, or other 
product containing source, byproduct, or 
special nuclear material shall not trans
fer possession or control of such prod
uct except pursuant to a license issued 
by the Commission. 

In issuing 10 CFR Pavt 150, which im
plemented certain provisions of section 
274 of the Act, in 1962, the Commission 
exercised its authority under subsection 
274c of the Act by providing (§ 150.15(a) 
(6) l that persons in Agreement States 
are not exempt from the Commission's 
licensing requirements with respect 
to • • • 

(6) The transfer of possession or control by 
the manufacturer, processor, or producer of 
any equipment, device, commodity, or other 
product containing source, byproduct, or 
special nuclear material, intended for use 
by the general public. 

In retaining regulatory authority over 
transfer of products "intended for use by 
the general public", the Commission was 
seeking to maintain surveillance over the 
safety of products containing radioactive 
materials, without ,the imposition of reg
ulatory controls, and to be able to assess 
the effect of the attendant uncontrolled 
addition of these radioactive materials 
to the environment. 

In view of the increasing difficulty in 
determining whether or not such prod
ucts are intended for use by the general 
public, the Commission has adopted the 
amendment of Part 150 set out below, 
which changes § 150.15 (a) (6) by deleting 
the phrase "product • • • intended for 
use by the general public" and substitut
ing· therefor the phrase "product • * * 
whose subsequent possession, use, trans
fer and disposal by all other persons are 
exempted from licensing and regulatory 
requirements of the Commission under 
Parts 30 and 40' of this chapter." 

Under Part 150 as amended below the 
transfer of possession or control by a 
manufacturer, processor, or producer of 
any equipment, device, commodity, or 
other product containing byproduct ma
terial or source material whose subse
quent possession, use, transfer, and dis
posal by all other persons are exempted 
from Commission licensing and regula
tory requirements under Parts 30 and 40, 
is not subject to the licensing and regu
latory authority of an Agreement State 
even though the product is manufac
tured, processed, or produced pursuant 
to an Agreement State license. The 
manufacturer of such products in an 
Agreement Sta;te is subject to the Com
mission's regulatory authority with re
spect to transfer of any product which 
has been so exempted from the Commis
sion's licensing and ·regulatory require
ments. The Commission has confined its 

regulation o! the transfer of exe1I1Pt 
products to specifications for the prod
ucts, quality control procedures, require
ments !or testing, and labeling. The au
thority of Agreement States to regulate 
any radiation hazards that might arise 
during manufacture of such products 
is not affected by the amendment Ac
cordingly, dual regulation will continue 
to be avoided. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and sections 552 
and 553 of title 5 of the United States 
Code, the following amendment to Title 
10, Chapter I, Code of Federal Regula
tions, Part 150, is published as a docu
ment subject to codification effective 
thirty (30) days after publication in the 
FEDERAL REGISTER. 

35 FR 7640 
Published 5/16/70 
Effective 6/15/70 

Material Status Reports and Nuclear Material 
Transfer Reports 

See Part 70 Statements of Consideration. 

35 FR 7725 
Published 5/20/70 
Effective 6/19/70 

Recognition of Agreement State 
Licenses 

on December 20, 1969, the Atomic 
Energy CommJssion published in the 
FEDERAL REGISTER (34 F.R. 19996) a pro
posed amendment to its regulation 10 
CFR Part 150, "Ell.emptions and Con
tinued Regulatory Authority in Agree
ment States Under Section 274," which 
would (a) increase the time during which 
persons holding specific licenses from 
Agreement States may engage in activ
ities in non-Agreement States under the 
general I!cense in § 150.20 from 20 days 
In any period of 12 consecutive months 
to 180 days in any calendar year; (b) 
limit the application of the general I!
cense to a person holding a specific I!
cense issued by the State where the 
licensee maintains an office for directing 
the I!censed activity and at which radi
ation safety records are normally main
tained; and (c) modify the requirements 
for notifying the Commission of pro
posed activities to be conducted in non
Agreement States under the general 
license. 

All interested persons were invited to 
submit written comments and sugges
tions for consideration in connection 
with the proposed amendment within 60 
days after publication of the notice of 
proposed rule making in the FEDERAL 
REGISTER. No adverse comments were re
ceived. The Commission has adopted the 
proposed amendments. The text of the 
amendment set out below 1s identical 
with the text of the proposed amendment 
published December 20, 1969. 

The amendment increases the time 
that persons holding specific licenses· 
from Agreement states are permitted to 
engage in activities in non-Agreement 
States under the general license from 20 
days in any period of 12 consecutive 
montl:s to 180 days in any calendar year. 
nus increase in time will encourage the 
use of the general license by Agreement 
states specific licensees who ,re engaged 
in transient field operations. 

The amendment limits use of the gen
eral license to the specific licensee whose 
]4cense was issued by the Agreeme))t State 
where the llcensee maintains an office 
for directing the licensed activity and 
at which radiation .safety records are 
normally maintained. This State will be 
in the best position to evaluate the 
licensed activities and to require and 
enforce any corrective measures Jlhich 
might be desirable or necessary in the 
interest of public health and safety, 

Agreement State specific licensees will 
be required to file Form AEC-241, "Re
port of Proposed Activities in Non-Agree:. 
ment States," at least 3 days prior 
to engaging in any activities in non
Agreement States under § 150.20. The 
Director of the Commission's appropriate 
Regional Compliance Office is authorized 
to permit commencement of the activity 
without the 3-day period notice upon re
ceipt of telephone notification. Also, he 1s· 
authorized to waive the requirement for 
filing additional reports during the re
mainder of the calendar year, following 
the receipt of the Initial report. 

The Commission expects that . the 
amendment of the general license in 
§ 150.20 will perniit a greater number of 
Agreement State speciflc licensees to use 
the general licelll!e, reduce the need for 
multiple specific licenses, and reduce the 
number of reports required of persons 
proposing to engage in actlvitiee under 
the general license. The amendment wm· 
simplify licensing of radioactive ma
terials without compromising health and 
safety. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendment to Title 10, 
Chapter I, Code of Federal Regulations. 
Part 150, is published as a document 
subject to codification effective thirty 
(30) days after publication in the 
FEDERAL REGISTER. 

35 FR 12195 
Published 7/30/70 
Effective 8/29/70 

Source Material Reports 

See Part 40 Statements of Consideration. 

36 FR 10938 
Published 6/5/71 
Effective 7 /5/71 

Safeguards Reporting Requirements for 
Source Material 

See Part 40 Statements of Consideration. 

37 FR 9207 
Published 5/6/72 
Effective 6/5/72 

Reporting and Control Requirements for 
Tritium 

See Part 30 Statements of Consideration. 

38 FR 2330 
Published 1 /24/73 
Effective 1/24/73 

Miscellaneous Amendment 

See Part 2 Statements of Consideration. 
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38 FR 3039 , 
Published 2/1/73 · 
Effective 2/ 1 /73 

Aircraft Trar,sportation of Special Nuclear 
· · ' Material 

The Atomic Energy Commission has 
adopted amendments to its regulations in 
10 CFR Part 73, "Physical Protection of 
Special Nuclear Material," which, in the 
interest of· the common defense and se
curity, strengthen existing. requirements 
for physical protection of special nuclear 
material <SNM) while in transit .. The 
quantities of SNM that may be carried 
aboard passenger carrying aircraft are 
limited to 20 grams or 20 curies, which
ever is less of plutonium or uranium-233 
or 350 grams of uranium-235 <contained 
in uranium enriched to 20 percent or 
more in the U-235 isotope). The limita
tions on plutonium and uranium-233 are 
consistent with international air trans
port regulations governing shipments of 
these materials aboard passenger air
craft.. They also are consistent with ex
port license conditions which have been 
imposed by the Director of Regulation 
since February 1969, limiting shipments 
of special nuclear materials on interna
tional flights. Accordingly, Part 150 is 
being amended to impose similar restric
tions on licensees of Agreement States. 

In the interest ·of the common defense 
r.nd security, the Commission ·has found 
that general notice of proposed rule mak
ing . and public procedure thereon are 
contrary to the public interest and good 
cause exists for making the amendments 
effective without the customary 30-day 
notice: Pursuant to the Atomic Act of 
1954, as amended, and sections 552 · and 
553 of Title 5 of the United States Code, 
the following amendment of Title 10, 
Chapter I, Code of Federal Regulations, 
Part 150 is published as a document sub
ject to codification to be effective on 
February l, 1973. 

39 FR 39559 
Published 11 /8/74 
Effective 11 /8/74 

PARr 7o--9NCIAL NUCLIAR . IIIA'IEIIIM. .. 
IART BO--ISXalPnONS AND cat, 

=':=Jr41r~~ 
-~~~ .... 

OD Pebruary. 8, 19H, tbe Atomic 
Energy Commlsslon published 1n the Fm>
:aar. ~amnl (S8 FR 4930) proposed 
amendments to its regulations 1n 10 CPR 
Parf".70, "Special Nuclea.r Material," and 
10 CPR. Part 150, "Exemptions a.nd Con.,. 
tlnued Regulatory Authority 1n· Agree

. m!!nt States· Under Section 274," which 
would require· reporting oCtheft or at
tempted theft; of spec1a1 nuclear material 
1n the lnt.erest of the cornrno,n defeI)Se 
and securl\y. 

Jnt.erested pa.rt.tea were lnv.lted to &Ub
mlt; commemil and' suggestions for con
alderatfon pertaining t.o the proPQllell 
urumdments b:, March 25, 1974.. Upon 
CODl!!~n of the comments rece!ved. 
and other factors involved, t!le' Commt!:
sion haa adop\ed the proposed amend
ment. with minor editorial and clarify-

Ing ebanges, 
These' reporting requirements are be

Jng promulgated as part of an overall 
AEC Jlffort to strengthen the protection of 
at.rstegically Important special nuclear 
material. 

In the interest of the common defense 
and security, the Commission has found 
that good cause exists for making the 
amendment.a effective upon publication 
in the Fl;DERAL REGISTER wftbout the 
customary 30-day notice. 

Punruant to the Atomic Energy Acb 
of 1954, as amended, and sections 652 
and 5i3 of Title 5 of t.he United States 
Code, the following .amendments of 10 
CFR Parts '10 and 150 are published as 
a document subject to codlfl.catlon. 

40 FR 8774 
Published 3/3/75 
Effective 3/3/75 

Energy Reorganization Act; Revisions to Chap
ter 1 to Reflect Organizational and Procedur
al Changes 

See Part 2 Statements of Consideration. 

41 FR 16445 
Published 4/19/76 
Effective 4/19/76 

Miscellaneous Changes to Chapter 

See ·Pert 20 Statements of Considor~tion. 

42 FR 33265 
Published 6/'30/77 
Effective 6/'30/77 

Certain Reporting Dates Changed 

Saa Part 30 Statements of Consideration. 

42 FR 43965 
Published 9/1177 
Effective 9/1177 

Amendments to Chapter to Revoke or Revise 
Certain Reporting Re.quirements · 

Sea Part 20 Statements of Consideration. 

44 FR 50012 
Published 8/24/79 
Effa~tive 8/24/79 
Comment Period expires 10/24/79 

Uranium Mill Ta/1/ngs Licensing 

Sae Part 40 Statements of Consideration. 

44 FR 68184 

Published 11128/79 

Effective 3/25180 

Physical Protection Upgrade R u/e 

Sae Part 73 Statements of Considerations. 

15FR14199 
Published 3/5/80 
Effective 315/80 

Minor and Clarifying Amendments 

See Part 1 Statements of Consideration 

45 FR 18905 
Published 3/24/80 
Effective 3/24/80 

Deletion of reference to Panama Canal 
Zone; Minor Amendments 

See Part 4 Statements of Consideration. 

45 FR 50705 
Published '7 /31 /80 

Effective 7 /31/80 
Effective Date 12 /24/80 • 

Safeguards on Nuclear Material
Implementation of US/IAEA Agreement 

See Part 75 Statements of Consideration. 

45 FR 65521 

Publisherl 10/3/80 

Effective 11/17 /80 

Uranium Mill Licensing Requirements 

See Part 30 Statements of Consideration 

. 45 .FR 74693. 

Publishta 11/12/80 

Effective 11 /28/80 

Licensing Requirements for the Storage 

of Spent Fuel in an Independent Fuel 

Spent Storage Installation 

s.ee Part 72 Statements of Consideration 

46 FR 44149 
Published S/3/e1 
Effective 10/5/81 

*Amended 45 FR 84967 
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10 CFR Parts 31 and 150 

NRC's Jurisdiction Over Persons Using 
Byproduct, Source or Special Nuclear 
-Materials In Certain Offshore Waters 

AGENCY:' Nuclear Regulatory 
Commi.ssion .. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations (1) to clarify that it has 
jurisdiction vis-a-vis Agreement States 
over persons using byproduct, source, or 
special nuclear materials in certain 
offshore waters bounded by the U.S. 
Outer Continental Shelf, (2) to recognize 
Agreement State specific licenses In an 
NRC general license covering activities 
in these waters, and (3) to allow 
Agreement States to perform inspections 
and other functions for NRC in these 
waters. 
EFFECTIVE DATE: October 5, 1981 •. 
FOR FURTHER INFORMATION CONTACT: 
Thomas F. Dorian, Esq., Office of the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D:C. 20555 (Telephone: 301-492-8690). 
SUPPLEMENTARY INFORMATION: 

The Problem 

Several incidents in the Gulf of 
Mexico involving actual or p9tential 
overexposures to radiographers have 
disclosed to the Commission the need to 
clarify its jurisdiction vis-a-vis that of 
coastal Agreement States 1 over of(shore 
radiographic, well-logging, and other 
operations using byproduct, source, or 
special nuclear materials. Licensing, 
regulatory, and enforcement problems 
have arisen because it has been unclear 
whether a_person with a specific license 

• An Agreement State Is a State with which NRC 
has an agreement under section 274 of the Atomic 
Energy Act. Section 274 of the Atomic Energy Act 
waa enacted In 1959, to recognize the States' 
Interest In atomic energy activities, to clarify the 
respective responsibilities of the Statc,s and the 
Commission under the Act, and to provide a 
1talutory means by which the Commis,lon can 
discontinue certain of its regulatory responsibilities 
with respect to byproduct, source, and special 
nuclear materials and by which the·Std!es can 
assume these responsibilities. An agreement made 
pursuant to section 274b. carries aut the basic 
Congressional Intent that either the S!ate or the 
Commission-but not both-should regulate e given 
atomic energy activity from the point of view of 
radiation protection. One or the e,·ils that Congress 
1ought to avoid was "dual regulation." This means 
that, Insofar es regulation of these materials by the 
Sta le and !lie Commission hi concerned, the 
activities discontinued under the agreement will lie 
regula!ed only by the Stale, end that the actMliea 
reserved by the Commission will be regulated only 
by the Commission. 

from an Agreement State or from NRC, 
operating in offshore waters, namely, in 
the area, beyond a coastal Agreement 
State's Submerged Lands Act 
jurisdiction (see UU.S.C.1301, et seq.) 
(that is, outside State boundaries which 
normally extend three miles or three 
marine leagues from the coastline), but 
on or above the Outer Continental Shelf, 
should be licensed and regulated by the 
Agreement State or by the Commission. 

The ~omrnents 
On October 30;·19ao, NRC published a 

proposed rule, in the Federal Register 
(45 FR 71807) addressing the issue of 
jurisdiction including several concerns 
raised by Louisiana and Texas with 
respect to this issue_. During the 
comment'period, the Department of 
Justice was the sole commenter on the 
proposed rule, 1 agreeing with the 
proposal and suggesting several word 
changes to·clarify the concept of 
"offshore waters." In essence, the 
Department suggested that "offshore 
waters" should be defined as those 
waters beyond Agreement States' 
"Submerged Lands Act jurisdiction and 
above the U.S. Outer Continental Shelf," 
rather than, as defined in the proposed 
rule, those waters beyond Agreement 
States' "territorial waters and within the 
area of the U.S. Outer Continental 
Shelf." . 

The Submerged Lands Act [Pub. L. 31, 
43 U.S.C. 1301, et seq.) was promulgated 
in order to extend Federal jurisdiction 
and control to the submerged lands off 
the U.S. Outer Continental Shelf. It 
deals, in pertinent part, with the rights 
and claims of the States to the seabed 
and its resources beyond historic State 
boundaries. See House Report No. 215, 
accompanying H.R. 4198, in 1953 U.S. 
Code Cong. and Admin. News, at 1385. 

The Commission has accepted the 
changes suggested by the Department of 
Justice, with some additional minor 
modifications discussed with it. The 
modifications make clear that "offshore 
waters" include both the land and water 
areas, beyond Agreement States' 
Submerged Lands Act jurisdiction, on or 
above the U.S., Outer Continental Shelf. 

Shortly after the comment period 
ended, Louisiana and an independent 
consultant notified the Commission 1 

that, though they agreed with the 
principal substantive provisions of the 
proposed rule (thalls, that NRC has the ·· 
requisite jurisdiction over persons in the 
defined offshore waters), nonetheless, 
they and many licensees were 
concerned about two minor procedural 

•Copies of comments ere ave liable for inspection 
111 NRC'e Public Document Room at 1717 H Street, 
NW .. Washington, D.C. 

requirements the proposed rule would 
hcve imposed upon licensees. The .. ·. 
Commission learned that Texas was 
similarly concerned_. Both requirements 
have now been changed, as discussed 
later. One would have required. 
Agreement State licensees (working in 
the offshore area under the proposed 
NRC general license) to file NRC-241 

.. forms to allow the CommJssion to.track 
their activities in order to make 
inspections; The other \\'.Ould pave 
required them to apply fqr specific . 
licenses after 180 days (measured ... 
cumulatively over a calendar year). of 
operating under the general license. 

Examination of the Jurisdictional Issue 

Three principles underlying the 
amendments should be made clear. 
before a fuller examination of the . · · 
jurisdictional issue. First, the Agreement 
States of Texas and Florida (on the Gulf 

· of Mexico only) have Submerged Landa 
Act jurisdiction beyond the Federal 
territorial sea. The Commission intends 
to recognize the jurisdiction of these 
States to the seaward limits of their 
seabed resources jurisdiction. Second, 
the Outer Continental Shelf includes 
only the seabed underlying the sea 
beyond the limits of the Agreement 
States' seabed resource jurisdiction, not 
the superjacent water. Third, the high 
seas begin at the limit of the i,:ederal 
territorial sea and extend to another 
country's territorial sea. 

After examining the issue of 
jurisdiction, the Commission has 
concluded that NRC retains jurisdiction 
vis-a-vis coastal Agreement States- over 
persons using byproduct, source, and 
special nuclear materials when these 
materials are used in the-offshore 
waters previously described. NRC's 
jurisdiction over persons using these 
materials. extends seaward from the 
limit of the States'' jurisdiction, above 
the U.S. Outer Continental Shelf, · 
.continues past the Shelf onto the high 
seas, and, in most instances, stops at 
another country's territorial sea, as 
recognized by the United States. This 
conclusion is based on several 
considerations. . . 

The Commission's jurisdiction over 
persons using byproduct, source, or 
special nuclear materials is found in 
sections 81 and 82 (byproduct material), 
62, 63, and 64 (source material), and 53, 
54, and 57 (special nucleaf material) of 
the Atomic Energy Act, as amended. 
These sections grant NRC in personan, 
jurisdiction, that is, jurisdiction over a 
person (when stating, "No person may 
•• *"). 

Until the tidelands and submerged 
lands dispute about the Outer · 



PART 150 • STATEMENTS OF CONSIDERATION 

Continental Shelf arose betwean the 
Federal Government and certain States, 
the Atomic Energy Commission (AEC) 
followed a personal, as opposed to a 
territorial, approach to offshore 
jurisdiction. This allowed Agreement 
States, with AEC's acquiescence, to 
regulate their own citizens' offshore 
uses of materials within the PW:View of 
an agreement under section 274b. of the 
Atomic Energy Act (described in the 
footnote): in 1967, in light of the 
submerged lands controversy, this 
practice was changed in part because 
the Federal Government argued that 
things, such as oil drilling rigs, attached 
to the U.S. Outer Continental Shelf were 
subject to its exclusive jurisdiction; for 
the AEC, this meant that an Agreement 
State did not have jurisdiction to 
regulate possession and use of 
byproduct, source or special nuclear 
materials OQ such things as oil rigs in 
offshore waters, as previously 
des~bed. 

At the time of the submerged lands 
controversy, the AEC was negotiating a 
standard agreement with Louisiana . 
pursuant to section 274b. of the Atomic 
Energy Act. So as not to compromise the 
pending litigation between the Federal 
Govemme.nt and Louisiana, the AEC 
and Louisiana also entered into a 
Memorandum of Understanding and an 
agreement under section 274i. of the Act. 
The Memorandum of Understanding, 
which ls still in effect between NRC and 
Louisiana, states, in essence, that AEC 
(now NRC) retains regulatory authority 
over the disputed area in the Gulf of 
Mexico and that the agreement made 
pursuant to section 247b. of the Act shall 
not prejudice the position of either the 
United States or Louisiana in the 
pending litigation. The agreement under 
section 274i. of the Act, which is also 
still in effect, invokes the authority 
granted to the Commission under 
section 274i. of the Act to enter into 
agreements with States "to perform 
inspections or other functions on a 
cooperative basis as the Commission 
deems appropriate." The agreement 
authorizes Louisiana to perform certain 
inspections and other functions for and 
on behalf of the Commission. 

This rule would allow Louisiana and 
NRC to terminate the Memorandum of 
Understanding and to enter into a 
revised agreement under section 274i. of 
the Act. 

The Supreme Court in a series of 
cases has settled the Federal-State 
dispute over the Outer Continental Shelf 
in the Gulf of Mexico. United States v. 
Louisiana, 389 U.S. 155 (1967), S94 U.S. 1 
(1969) (cited as the Texas Boundary 
Case), 394 U.S. 11 (1969) (cited as the 

Louisiana Boundary Case), and 404 U.S. 
388 (1971) (also cited as the Louisiana 
Boundary Cas~). 

It is now clear that the Outer 
Continental Shelf Lands Act has placed 
the Outer Continental Shelf under 
exclusive Federal jurisdiction, extending 
the laws of the United States to the 
subsoil and seabed of the Shelf and to 
all artificial islands and fixed structures 
erected· thereon (see 43 U.S.C. 1331, et 
seq.). It should be noted, however, that 
for some purposes State law is adopted 
as a surrogate for Federal law under the 
Act to the extent that such State law is 
"applicable and not inconsistent with 
• • • other Federal laws." 43 U.S.C. 
1.333(a)(2); Rodriguez v. Aetna Casualty 
Co., 395 U.S. 352, 365 (1969); Union Oil 
Company v. Oppen, 501 F.2d 558, 561 
(1974); Oppen v. Aetna Insurance Co. 
485 F.2d 252, 255, (1973.) It should also 
be noted that ·the Act does not apply to 
the sea above the subspil and seabed. 43 
u.s.c. 1332(b), 

It is thus clear as regards oil drilling 
rigs, for example, that NRC has 
jurisdiction over persons in offshore 
waters beyond an Agreement State's 
Submerged Lands Act jurisdiction using 

· byproduct, source, or special nuclear 
materials on these rigs, for these rigs are 
attached to the Outer Continental Shelf 
and are considered fixed structures 
erected on the seabed. 

It is also clear that NRC has 
jurisdiction over persons in offshore 
waters beyond an Agreement State's 
Submerged Lands Act jurisdiction and 
above the Outer Continental Shelf using 
byproduct, source, or special nuclear 
materials on free-floating objects, such 
as lay barges or other vessels, or in 
offshore diving activities. This view is 
based on the in personam jurisdiction 
argument described before and 
supported by another argument. 

Sections 274b. and 274d. of the Atomic 
Energy Act, under which NRC may · 
either retain or discontinue certain parts 
of its regulatory authority, do not 
provide for discontinuance of the 
Commission's regulatory authority over 
byproduct, source, or special nuclear 
materials not "within a State". Thus, the 
Commission retains jurisdiction over 
persons using these materials and 
specifically licensed by the Commission 
or Agreement States when these persons 
are not within an Agreement State. This 
jurisdiction extends on the high seas 
seaward from the limits of the State's 
jurisdiction, but normally stops when it 
would conflict with another country's 
territorial sea, as recognized by the 
United States. 

Resolution of the Problem 

The General License 

Since the present problem is limited to 
incidents in offshore waters, and 
because the Commission has jurisdiction 
in these waters, it has extended its 
general licensing scheme to activities of 
specific licensees of Agreement State in 
this land and water area. It has done so 
in two compatible ways. First, it has 
recognized Agreement State specific 
licenses in a new NRC general license 
(without a time limitation) covering 
activities in offshore waters. (It should 
be noted, by the way, that NRC specific 
licensees currently.authorized to operate 
in offshore waters, of course, would not 
need to request a license amendment in 
order to continue to do so.) Second, it 
has extended a reporting requirement (it 
already uses on land) to monitor the 
activities of these licensees-except that 
it would not impose this requirement 
when an Agreement State has an 
agreement with the Commission under · 
section 2741. of the Atomic Energy Act to 
perform inspections for it. · 

The Commission believes that the 
regulation change will remove present . 
ambiguities and go a long way toward 
providing administrative simplicity. It 
therefore has broadened the scope of 
Parts 31 and 150 to provide for 
Commission regulatory authority in the. 
form of general licensing over persons in 
offshore waters, namely, beyond 
Agreement States' Submerged Lands 
Act jurisdiction and on or above the 
Outer Continental Shelf. 

As presently drafted, I§ 31.6 and 
150.20 grant general licenses to a person 
with a specific license from an 
Agreement State to conduct the licensed 
activity within non-Agreement States. 
However I 150.20 presently authorizes a 
person to engage in activities in non- . 
Agreement States under NRC's general 
license for no more than 180 days 
(calculated cumulatively) in any 
calendar year. Presently, at the end of 
this period, the general license expires 
and the person needs a specific license 
from the Commission to continue to 
engage in these activities in non
Agreement States. The reason for 
obtaining such a license is described In 
the Matter of Chem-Nuclear Systems, 
Inc., 10 NRC 885 (1979), namely, that 
long-term field operations should be 
controlled through specific licensing. 
Operations in .offshore waters, however, 
are short term and of a somewhat 
different character than those on land 
(for example, radiography is performed 
on board lay barges moving back &nd 
forth between jurisdictions, i.e., between 
the shore and oil rigs for from the shore). 
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lvforeover, simplified regulation between 
NRC and Agreement States is desirable 
in this area. Therefore, in response to 
the comments received, under § § 31.6 
and 150.20 new general licenses have 
been created for the offshore area. 
These are modified versions of the 
general license for activities on land. 
They allow persons operating in the 
offshore area to do so u.nder the general 
licenses .without having to apply for a 
specific license after the 180-day period. 

The NR,C-241 Form 

As mentioned before, Louisiana 
questioned the need for Agreement 
State licensees (working in the offshore 
area under the NRC general license) to 
file NRC-241 forms, since similar forms 
are already filed with respect to its own 
inspections. The Commission wanted to 
extend this requirement (presently used 
on land with respect to general 
licensees) to the offshore area to enable 
it to track the activities of its general 
licensees in order to make its own 
inspections. After discussions with 
Louisiana, the Commission has decided 
to continue to allow that State to 
perform inspections for NRC in the 
defined offshore area under the 
previously-described 2741. Agreement 
and to update that Agreement. 
Additionally, after discussions with the 
other coastal Agreement States, the 
Commission has also decided to permit 
all these States to perform inspections 
for it under similar 274i. agreements. 

In light of this development, the final 
rule now states that the Commission 
requires the filing of the NRC-241 form, 
unless the licensee provides to the 
Agreement State that issued the specific 
license timely notification of its offshore 
activities and that State is listed in the 
rule as agreeing to perform inspections 
for NRC under a 2741. agreement. 
Louisiana is the only State now listed in 
the nile because it already has the 
requisite agreement. The rule will 
contain a complete list as soon as the 
Commission has section 2471. 
agreements with 1he other coastal 
Agreement States~ It is presently 
pursuing discussions with them toward 
that end. Thus, the issues of offshore 
inspection and of the use of the 
reporting forms have been resolved 
simultaneously by allowing Agreement 
States to perform inspections on NRC's 
behalf, thereby simplifying the 
Commission's regulatory efforts and 
avoiding dual reporting for the defined 
offshore area. 

Definition of "Offshore Waters" 

It should be noted that the rule 
defines "offshore waters" as "that area 
of land and water, beyond Agreement 

States' Submerged Lands Act 
jurisdiction, on or above· the U.S. Outer 
Ccntinental Shelf' without specifying 
for each Agreement State the exact . 
boundaries of these waters and the land 
area ·of the Shelf. The definition of 
offshore waters is designed to keep the 
proposed rule simple. Aside from the 
fact that it is not feasible to draw 
cartographidines in any regulation, it is 
unnecessary to do so. The Supreme 
Court has decided the Federal-State 
dispute over the land areas of the Outer 
Continental Shelf and, as a matter of 
law, defined the necessary boundary 
lines. Further, as a practical matter, the 
three-mile limit is depicted generally on 
large-scale nautical charts of the United 
States published by the National Ocean 
Survey of the Department of Commerce. 

In addition, in the cases of Texas and 
Louisiana cited before, the Supreme 
Court defined the necessary boundary 
lines as a matter of fact. Thus, in the 
case of Louisiana, for example, its 
jurisdiction over the seabed of the Shelf 
extends three nautical miles from its 
coastline; and, in the case of Texas, for 
example (and the same is true for 
Florida), as a technical legal matter 
having to do with its admission as a 
State of the Union, its jurisdiction over 
the seabed of the Shelf extends up to 
nine nautical miles from its coastline. 

Thus, the definition in the proposed 
rule is intended to cover, in an 
understandable and simple fashion, the 
Commission's jurisdiction over persons 
operating beyond the Agreement States' 
normal three-mile jurisdictional limit, 
just described, and using byproduct, 
source, or special nuclear materials on 
things, such as oil rigs, attached to the 
seabed of the Outer Continental Shelf as 
well as the Commission's jurisdiction 
over persons using these materials in 
diving activities or on free-floating 
objects, such as lay barges and other 
vessels, in the waters above the seabed 
of the Shelf. 

It should also be noted that the rule is 
focused on the Outer Continental Shelf 
area and not on the high seas beyond 
the Shelf. Thus, beyond the Outer 
Continental Shelf, NRC will continue, as 
has been the case historically, its 
licensing authority over certain kinds of 
persons, such as the Navy using nuclear 
material on naval vessels, while 
Agreement States will retain their 
authority over other kinds of persons, 
such as, for example, those using 
nuclear materials on State-chartered 
research vessels. In other words, the 
Commission acknowledges its present 
practice of regarding possession and use 
of nuclear materials on those high seas 
beyond the Shelf by certain citizens of 

littoral States as also subject:t°o thpse . 
States' regul.atory authorities. However, 
in light of the previous ju,risdictfonal' 
statement, the, Commission reserves the 
right to alter or amend such practice at 
any time. 

Paperwork Reduction Act 

This final rule contains no new or 
amended requirements for 
recordkeeping, reporting, plans_ or ... 
procedures, applications or arty qther · 
type of informs tion collection. '' 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy · ·. 
Reorganization Act of 1974, as ame,nded, 
and sections 552 and 553 of Title 5 of the 
United States Code, the following . 
amendments to Title 10, Chapter I, Code 
of Federal Regulations, Parts 31 and 150, 
are published as a document. subject to· 
codification. 

46 FR 50781 

Published 10/15/81 

Effective 10/15/81 

10 CFR Part 150 

NRC'1 Jurisdiction Over Person, Using 
Byproduct. Source or SpecJaJ Nuclear 
Materials In Certain Offsllore Waters.; 
Correctiona 

AGENCY: 'Nadear 1'egljalmf 
Commisskm. 
ACTION: FiRal rule; eotredillfta. 

suuWIIIY: 11te Ownmisskm ia 
publishing 11:wo minor .ocurec:tions tam · 
ameodmeat iq~ NRC'ti jm'isdictiou 
in certain ofu'bore w~ that appear ill 
the Federal Register on September 3. 
1981(461-'R 44149). . 

EFFECTIVE DATE: October 15, 1981'. 
SUPPLE~ENTARY IN.FORMAT.ION! !n .a 
Federal Register notice published in 
September 1981 (46 FR.44149), in 10 CFR 
150.20(b)[1) the clause beginning with 
"Provided. however" and the remainder 
of the parograph were inadve.rtenOy 
omitted. Further, in 10 CFR 150.?0{b){3) 
the end mark should have been a semi
colon. 

46 FR 55085 

Published 11/6/81 

Effective 11/6/81 

Removal of Certain Information 
Collection Requirements for Tritium 

See Part 30 Statements of Consideration 
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47 FR 8 
Published 1/4/82 
Effective 1/4/82 

I 
Submittal of Installation 
lnformaiion Pursuant to 
US/IA EA Safeguards 
Agreement 

See Part 40 Statements of Consideration 

47 FR 30452 
Published 7/14/82 
Effective 10/12/82 

Protection of Employees Who 
Provide Information 

See Part 19 Statements of Consideration 

48 FR 39036 
Published 8/29/83 
Effective 9/28/83 

Irretrievable Well-logging Sources 

See Pa.:t 30 Statements of Consideration 

48 FR 40882 

Published 9/12/83 

10 CFR Part 150 

lrretrJevable Well-Logsing Sources 

Correction 

In FR Doc. 83-23603 beginning on page 
39036 in the issue of Monday, August 29. 
1983, make the following corrections in 
the first column on page 39039: 

1. Between the third and fourth lines 
from the bottom of the page, insert the 
fellowing language: 

"B. Remove the authority citations 
following § § 150.3. 150.14, 150.15, 
150.15a, 150.30, 150.31, and 150.32." 

2. In the fourth line from the bottom of 
the page the section number reading 
"1509.32" should read "150.32", 

49 FR 19623 
Published 5/9/84 
Effective 5/9/84 

Information Collection Requirements; 
Display of 0MB Control Numbers 

See Part O Statements of Consideration 

49 FR 24705 
Published 6/15/84 
Effective 7 /16/84 

Tritium and Source Material Reports 

See Part 30 Statements of Consideration 

50 FR 41852 
Published 10/16/85 
Effective 11 /15/85 

Uranium Mill Tailings Regulations; 
Conforming NRC Requirements to EPA 
Standards 

See Part 40 Statements of Consideration 

>, 51 FR 9763 
Published 3/21/86 
Effective 4/21 /86 

Material Balance Reports of Source 
Material and Special Nuclear Material 

See Part 40 Statements of Consideration 
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28 FR 8400 
Published 8/16/63 
Effective 9/15/63 

UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

TRESPASSING ON COMMISSION PROPERTY 

STATEMENTS OF CONSIDERATION 

The following regulations implement 
section 229 of the Atomic Energy Act 
of 1954, as amended, 42 u.s.c. 2278 a., 
which reads as follows: 

SEC. 229. TresptU! Upon Commission In
stallations. 

a.. The Commission ls authorized to Issue 
regulations relating to the entry upon or 
carrying, transporting, or otherwise Introduc
ing or ca.using to be Introduced e.ny danger
ous weapon, explosive, or other dangerous 
Instrument or material likely to produce sub
stantial Injury or de.me.ge to persons or prop
erty. Into or upon e.ny facility, Installation or 
real property, subject to the jurisdiction, 
administration, or In the custody of the 
Commission. Every such regulation of the 
CC'mmisslon shall be posted conspicuously 
at the location Involved. 

b. Whoever she.II willfully violate e.ny reg
ulation or the Commission Issued pursuant to 
subsection a.. she.II, upon conviction thereof, 
be punishable by a. fine of not more than 
,1.000. 

c. Whoever she.II willfully Yiole.te e.ny reg
ulation of the Commission Issued pursuant 
to SU"\>sectlon a.. with respect to e.ny Installa
tion or other property which la enclosed by a. 
fence. we.II. floor, roof, or other structure.l 
barrier shall be guilty of a misdemeanor e.nd 
upon conviction thereof shall be punished 
by a fine or not to exceed $5,000 or to Im
prisonment for not more than one year, or 
both 

1-'llrsuant to the Atomic Energy Act 
of 1954, as amended, and the Adminis
trative Procedure Act, the following reg
ulations are published as a document 
subject to codification, to be effective 
thirty (30) day.s after publication In the 
FEDERAL REGISTER 

40 FR 8774 
Published 3/3/75 
Effective 3/3/75 

Energy Reorganization Act; Revisions to Chap
ter 1 to Reflect Organizational and Procedur
al Changes 

See Part 2 Statements of Consideration. 
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RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 
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FEES FOR FACILITIES AND MATERIALS LICENSES 
AND OTHER REGULATORY SERVICES 

UNDER THE ATOMIC ENERGY ACT OF 1954, AS AMENDED 

STATEMENTS OF CONSIDERATION 

33 FR 10923 
Published 8/1 /68 
Effective 10/ 1 /68 

LICENSE FEES FOR FACILITY LICENSES 
AND MATERIALS LICENSES 

A notice of proposed rule making was 
published by the Atomic Energy Com
mission in the FEDERAL REGISTER on 
March 11, 1967 (32 F.R. 3995) proposing 
the establishment of license fees for 
facility construction permits and operat
ing licenses issued under 10 CFR Part 
50 and for specific byproduct, source, and 
special nuclear material licenses issued 
under 10 CFR Parts 30, 40, and 70. The 
fees were set out ih a proposed new Part 
170. Amendments to Parts 30, 40, 50, and 
70 to reflect proposed application filing 
fee requirements also were proposed. 

The Commission's decision to propose 
fees for licenses was made in accordance 
with Title V of the Independent Offices 
Appropriation Act of 1952 (65 Stat. 290; 
31 U.S.C. 483a) which states: 

It Is the sense of the Congress that any 
work·, serv~ce, publication, report, dOCUT11ent, 
benefit, privilege, authority, use, franchise, 
license, permit, certificate, registration, or 
almllar thing of value or utility performed, 
furnished, provided, granted. prepared, or 
Issued by any Federal agency • • • to br !or 
any person (including groups, associations, 
organizations, partnerships, corporations, or 
businesses), except those engaged in the 
transaction o! official business of the Gov
errnnent, shall be self-sustaining to the full 
extent possible, and the head of each Federal 
agency Is authorized by regulation • • .. to 
prescribe therefor such 'fee, charge, or price, 
If any, as he shall determine, In case none 
exists, or redetermine, In case of an existing 
one, to be fair and equitable taking Into 
consideration direct and lnd_irect cost to the 
Government, value to the recipient, public 
policy or Interest served, and other perti
nent fact.s • • • 

General policies for developing an 
equitable and uniform system of charg·es 
in implementation of the above-cited 
provisions of the.Independent Offices Ap
propriation Act of 1952, have been set 
forth by the Bureau of the Budget in 
Circular No. A-25 and in a memorandum 
dated Febmary 15, 1965, directed to 
heads of Federal agencies. 

The notice of proposed rule making al
lowed 60 days for comment by interested 
persons. By notice published in the 
FEDERAL REGISTER on April 18, 1967 (32 
F.R. 6099) the time for filing comments 
was extended to July 9, 1967. Many com
ments have been received. 

The amendments which follow have 
been adopted by the Commission after 
careful consideration of those comments 
and further Commission study. The re
vised fee schedule eliminates most fees 
for materials licenses included in the pre
viously proposed amendments, including 
those for medical uses. The Commission 
is continuing to study the matter of fees 
for materials licenses. 

The ca tcgories of materials licenses 
which will be subject to application fees 
and annual fees are: 

a. Licenses for byproduct material of 
100,000 curies or more in sealed sources 
used for irradia.tion of materials; 

b. Licenses for special nuclear material 
in quantities sufficient to form a critical 
mass, except for licenses for plutonium
beryllium neutron sources; and 

c. Waste disposal licenses specifically 
aut.horizlng the receipt of waste radio
active materials for the purpose of com
mercial disposal by land or sea burial. 
(This category of fees would not be appli
cable to licehses which authorize collec
'tlon, processing, storage, and transfer of 
wastes to another person for land · or 
sea burial to be performed by the 
transf eree.l 
The exception of licenses for special 
nuclear material in plutonium-beryllium 
neutron sources, which was not included 
in the proposed rule, ls based upon the 
lack of criticality considerations involved 
in the licensing of such sources. 

The schedule of fees for licenses for 
production and utilization facilities in 
§ 170.21 of Part 170 eliminates the broad 
categorization of reactors set ..forth in 
notice of proposed rule making published 
on March 11, 1967. Fees for power 
reactors w111 be Msessed on the basis 
of the number of megawatts of rated 
power (sliding scale) of the facility 
involved. Single fees for other facilities 
are established. The Commission con
siders that such a basis for assessment is 
more equitable than the grouping bMis 
set forth in the notice of proposed rule 
making. 

Proposed § 1'10.11 (a) (4) has been re-

vised to exempt from licensing fees 11-
ce'nses for materials or facilities other 
than power reactors issued to. nonprofit 
educational institutions, used for train
ing, teaching, or medical purposes. Many 
licenses for facilities or materials of this 
type would have fallen within the ex
emption of§ 170.lHa) (4) as set forth in 
the proposed rule for licenses issued to 
nonprofit educational institutions hold
ing an AEC research assistance contract 
or loan agreement. The present exemp;. 
tion, however, applies to a nonprofit edti-
cational institution which 1s licensed to 
operate a fac111ty, other than a power re
actor, for teaching, training, or medical 
purposes or to use materials for such pur
poses, but does not have a loan agree~ 
ment or university reactor assistance 
-contract with. the Commission. 

A new s 170.11 Ca) (5) has been added 
which specifically exempts Government 
agencies,.f:rom licensing fe.es. 

A nwµber .of editorial changes of • 
clarifying nature ·also have been made-. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and sections 552 
and 553 of title 5 of the United States 
Code, the following amendments to Title 
10, Chapter 1, Code of Federal Regula
tions, Parts 30, 40, 50, and 70, and a new 
10 CFR Part 170 are published as a docu
ment subject to codification, to be effec
tive 60 days after publication in the FED• 
l!:RAL REGISTER, The Commission invites 
all interested persons who desire to sub
mit written comments or suggestions in 
connection with the amendments and 
regulation to send them to the Secretary,, 
11.s. Atomic Energy Commission, Wash
ington, D.C. 20545, Attention: Chief, 
Public Proceedings Branch, within 60 
days after publication of this notice 1n 
the FEDERAL REGISTER. Consideration will 
be given such submission with the view 
to possible amendments. Copies of com
ments received may be examined at the 
Commission's Public Document Room at 
1717 H Street NW., WashingtQJl, D.C. 

33 FR 11587 
Published 8/15/68 
Effective 8/ 15/68 

Correction 

In F.R. Doc. 68-9160 appearing at page 
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10923 of the issue.for Thursday, August 1, 
1968, make. the following changes: 

36 FR 145 
Pub I ished 1 /6/71 · 
Effective 2/5/71 

FEES FOR FACILITIES AND 
MATERIALS LICENSES 

On August 4, 1970, the Atomic Energy 
Commission published in the FEDERAL 
Rzo:isn:R · (35 F .R. 12412) · proposed 
amendinents to 10 CFR Part.s 30, 40, 70, 
and 170 of its regulations which would 
revise fees charged for facilities and ma
terials licenses. Interested persons were 
invited to submit written comments and 
suegestions for consideration within . 30 
da.Ys · after publication of the· notice of 
proposed rule making in the· FEDERAL 
Rs11ISTER. Subsequently, the time for sub
mitting comments was extended. for an 
additional 45 days to October 18, 1970. 

The decision to publish the notice of 
proposed rule making was based on the 
Bureau of the Budget Circular No. A-25 
and Title V of the Independent Offices 
Appropriation Act of 1952 <65 Stat. 290; 
31 U.S.C. 483a), which states: 

rt Is the sense of the Congress that any 
work, service, publication, report, document, 
benefit, privilege, authority, use, franchise, 
license, permit, certificate, registration, or 
similar thing of value or utility performed, 
furnished, provided, granted, prepared, or 
tssued by any Federal agency • • • .to or 
tor any person (including groupe, uaocia
tions, organizations, partnershipe, corpora
tions, or businesses), except those engaged in 
the transaction of omcial bua1nees of the 
Government shall be self-sust61n1ng to the 
:fullest extent possible, and the he6d. of each 
Federal agency ,Is authorized by regula- · 
tlon • • • to prescribe therefor such fee, 
charge, or price, if any, as he shall determine, 
in case none exists, or redetermine, in case 
of an existing one, to be fair and equ1taNe 
t8k1ng Into consideration direct and indirect 
cost to the Government, value to the recip
ient, public PQlicy .or interest served, and 
other, pertlne~ t facts • ' • • 

The revised fees for facilities. and ma
terials licenses are based.on the principle 
of full cost recovery. Only those regula
tory costs associated with the processing 
of licenses were used. No costs ·related to 
compliance, rule making, development of 
standards, codes, criteria, special nuclear 
material safeguards, and administration 
of the State relations program were in
cluded. Costs associated with licenses 
exempt from fees were . identified. and 
excluded. The Commission has also 
sought to achieve simplicity of computa- · 
tion and ease in the administration of 
the fee system in the establishment of 
the fee schedule. Where feasible, group
ings have been made of different kinds 
of licenses and ·a common fee established 
for the entire grouping in order to avoid 
undue complexity. 

After consideration of the comments
received and other factors involved, the 
Commission has adopted the proposed 
amendments with certain modifications 
discussed below. . 

Several commentators maintained 
that, where an operating license fee has 
been paid for· the first reactor· at mul
tiple unit, single-site power stations, 
similar additional unit.I ai ~ atataona · 
should be subject to a reduced operatins 
lice~ fee where they are elibJect to con
current review. To reflect anticipated 
reduced effor.t in such lituat.lons, the fee 

schedule in I 170.21 of t.he propoeec1 
amendment has been modified to reduce 

. the operating license fee for follow-on 
units at multiple unit, single-site power 
stations that are the same design as the 
first unit and are-subject t.o concurrent 
licensing review. To maintain the prtn-

. ctple of full cost recovery, the revenue 
that will be lost by reducing the operat
ing license fee for these follow-on unlt.s 
is recovered by increasing the fee itself. 
Section 170.21 has also been modified to 
establish an upper llmtt power level for 
computation of construction permit fees, 
operating license fees, and annual fees 
for power reactors. (Minor modifications 
have also been made to the description 
of the fee to be paid for construction 
permits issued for multiple unit, sin1le
site' pow'er stations to make the language 
consistent with .the revised language for 
operating licenses.) ' 

· Section 170.ll<a> has been ,amended 
to exempt from license fees uranium 
used in licensed devices and coritatners 
as shielding material. · 

Section 170.12<c> has been revised to· 
clarify the due date· for payment . of 
license fees. Payment of· prescribed fees 
for those licenses that have not been sub
ject to fees prior to the amendments 'to 
Part 170 herein will be required within 
30 days after the effective date. In ·the 
case of licenses that have been subject 
to fees prior to promulgation of these 
amendments, the licell!lee will be billed 
at the revised rate 1 year from the due 
date of the last fee payment. ·. 

The fee schedule in 1170.31 of the pro
posed amendment has been modified to 
more clearly identify those licensed ac
tivities that were included in the pro
. posed fee Category 3A. This has been 
accomplished by establishing a category 
for licenses authorizing distribution of 
generally licensed items or quantities, 
and a category for licenses authorizing 
distribution of exempt items or quanti
ties. Fees are required for each of these 
licensed activities because each involves 
distinct licensing effort. 

One commentator maintained tha& 
where the reviews of applications for 
construction permits for reactors at mul
tiple unit, single-site · power stations 
are conducted concurrently but, because 
of some technicality the permits are not 
issued _concurrently, applicants should 
·not have to pay a separate construction 
permit fee for the delayed unit. It was 
not the Commission's intent to charge a 
separate fee foi:: such units that are de
layed solely because of technicalities· 
unrelated to health and safety. 

The Commission is required in accord
ance with BoB Circular No. A-25 to keep 
the matter of license fees under continu-' 
ing review and, if costs · of licensing 
services change, it may be expected that 
the fee schedule will be adjusted. 

Pursuant U> the Atomic Enern. Act or 
1954, as amended, and sections 552 and 
553 of title.5 of the .United States Code; 
the following amendments to Title 10, 
Chapter 1, Code of Federal Regulations, 
Parts 30, 40, 70, and 170, are published 
as a document aubJect to oodlftcatkm to 
be effective 30 days after IJlllbHcation Ill 
the Pl:DSML RGIHB. 

36 FR 18173 
Published 9/10/71 
Effective 9/10/71 

Exemptions and Payment of PeN · · 
on March. us,' 1971, the Atomic Energf 

Commission published in the Fl:DSRAL 
REGISTER (36 F.R. 4978) a notice of rule 
1'1aking which amended I 170.12<c> of 
10 CFR Part 170 to extend the due date 
for payment of license feB!l.to sixty, (80) 
days after the effective date of., the 
amendments to Part .· 170. pu'!)llshed on 
January e, 1971. The notice also p~~Jided 
that under .certain circumstanceil the' 
applicable tee would be'waived, or)vould 
be assessed in BJi amount applicable to · · 
the license as amended. ' '. . 

Since the Coinmisslon bas 'continued. · 
' '• ... 

to receive a number of applications for . 
licensing actions which, if granted,.would 
affect llabillty for or the · amount of· 
license fees, the , Commission has. 
amended t 170.12<c> :t? extend the license , · 
fee due date for the fee period ~bru
ary 5, 1971-February 5, 1972, to <>!:to-. 
ber 15, 1971. U an application is filed on .. 
or before October 15, 1971, to cancel a . , 
license, the Commission will waive the , 
applicable fee upon cancellation of the 

·. license. u an application is filecl on. or 
. before October 15, · 1971, to amend· a 

Ucense and .the Conuriis:;ion acts' favor-.. 
ably upon the application, .the fee,;wm be. 
assessed in the amount applicabl!! to ~e. 
Ucense as amended. 

Section 170.41 of Part 170 provides 
that where the Commission finds that a·· 
licensee has failed to pay the applicable 
annual fee, the Commisalon may,auspend 
or revoke the li9ffl50 or may Issue su<;~. 
order with respect to licensed activities . 
as the Commission determines to:be ap- . 
propriate or necessary In order to carry . 
out the provisions of its regulations. In .. 
Part.s 30, 40, 50, 70, and 170, and of the .. 
Atomic Energy Act, as amended. . 

Paragraph 170.ll(b) provides _that 
"the Commission may, upon application· . 
by an 'interested person, or upon its own· 
initiative; grant. such exemptions· from,. 
the requirements of this part as.it deter,-· . 
mines are authorized by law · and are 
otherwise in the public inter~t.•1 This, ' 
section has beeri amended to set forth:. 
examples of licensed activities that would · 
be favorably considered by the Commis
sion for exemption from license·fees. 

Because these amendments relate 
solely to clarification and minor proce
dural matters, the Commission has found 
that gOOd cause exists for omitting ilc;,tiC!! 
ot proposed rule making and pubUc pro.- : .. 
cedure thereon as unnecessary. Since the 
amendment · relieves from· restrictions . 
under regulations currently in effect, tt· 
will become effective without the cus
tomary 30-day notice. · 

Pursuant to the Atomic Energy Act of . 
1954, as amended, and sections 551 and 
552 of-title V.of the United States Code, 
the following amendments of Title· 10, · 
Chapter I, Code of Federal Regulations, 
Part 170,. are published as a document 
subject to · codification to be effective 
upon publication in the FEDERAL .REGISTER 
(9-10-71) : . . . . . 
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37 FR 24028 
Published 11 /11 /72 
Effective 12/11/72 

Removal of Exemption From Fees for 
Licenses Issued to Government 
Agencies for Nuclear Power Plants 

On October 4, 1972, the Atomic Energy 
Commission published in the FEDERAL 
REGISTER <37 F.R. 20871) a proposed 
amendment to its regulations in 10 CFR 
!:'art 170 to remove the exemption from 
payment of fees for a construction per
mit or license applied for by, or issued to, 
a Government agency for a reactor pro
ducing power on a commercial basis. In
terested persons were invited to submit 
WTitten comments and suggestions for 
consideration within 15 days after pub
lication .of the notice of proposed rule 
making in the FEDERAL REGISTER. 

No comments were received. The Com
mission has adopted the amendment in 
the form set forth in the notice of pro
posed rule making. 

On June 16, 1972, legislation was en
acted amending the Atomic Energy Act 
by adding a new subsection 161.w., which 
authorized the Commission to: 
. w. Prescribe and collect from any other 

Government agency, which applies for or Is 
Issued a license for a utilization facility 
designed to' produce electrical or heat energy 
pursuant to section 103 · or 104b, any fee, 
charge, or price which It may require, In ac
cordance with the provisions of section t83e. 
of title 31 of the United States Code or any 
other law, of applicants for, br holders of, 
such licenses. 

The amendment which follows imple
ments the new statutory authority by 
amending § 170.11 (a) (5) of Part 170 to 
remove the exemption for Government 
agencies which apply for or are issued a. 
license to operate a nuclear reactor pro
ducing power for sale. 

Pursuant to the Atomic Energy Act of 
1954, as amended, and sections 552 and 
553 of title 5 of the United States Code, 
the following amendment t.o Title 10, 
Chapter 1, Code of Federal Regulations, 
Part 170, is published as a document sub
ject to codification to be effective thirty 
(30) days after publication in the FED
ERAL REGISTER. 

38 FR 18443 
Published 7/11/73 
Effective 8/ 1 0/7 3 

Revised Fees 

On February 12, 1973, the Atomic En
ergy Commission published in the FED
ERAL REGISTER (38 FR 4272) proposed 
amendments to its regulations in 10 
CFR Part 170 which would change fees 
charged for facilities and materials li
censes. Interested persons were invited 
to submit written comments and sugges
tions for consideration in connection 
with the proposed amendments by April 
13, 1973. 

The fees set out in the notice of pro
posed rulemaking covered costs associ
ated with the Commission's licensing and 
health and safety compliance and in
spection program, taking into account 
additional costs incurred by the imple
mentation of the National Environ
mental Policy Act of 1969 and by the an
titrust review of nuclear power reactor 
applications. Costs related to rulemaking, 
development of standards, codes, criteria, 

and regulatory guides, safeguards activi
ties and administration of the Agree
ment States program were not included 
in the proposed fee schedules. Costs as
sociated with licenses exempt from fees 
were identified and excluded. The notice 
proposed to eliminate the exemption 
from payment of fees for licenses au
thorizing: (1) Possession, but not opera
tion, of production or utilization facili
ties, (2) human use of byproduct mate
rial, source material, or special nuclear 
material, and (3) use of byproduct mate
rial, source material, or special nuclear 
material for civil defense purposes only. 

The notice also proposed separate fee 
categories for certain types of licenses 
to provide a greater degree of equity in 
assessing fees. New fee categories include 
licenses for: (1) Byproduct material for 
processing or manufacturing quantities 
or items for commercial distribution 
where no product safety evaluation is 
required, (2) byproduct material for 
industrial radiography operations lim
ited to one location, (3) byproduct mate
rial in quantities of less than 10,000 cu
ries for irradiation of materials, (4) 
waste disposal where burial is not au
thorized, (5) distribution of exempt 
quantities of byproduct material, (6) 
distribution of exempt timepieces, hands 
and dials, containing hydrogen 3 or 
promethium 147, (7) byproduct material 
for research and development, and (8) 
uranium mills and uranium conversion 
plants. 

After consideration of the comments 
received and other factors involved, the 
Commission has adopted the proposed 
amendments with certain modifications 
discussed below.1 

Paragraph 170.12(c) has been revised 
to clarify the due date for payment of 
license fees. Payment of prescribed fees 
for those licenses that have not been 
subje_ct to fees prior to the amendments 
to Part 170 herein will be required within 
30 days after the effective date. In the 
case oI licenses that have been subject to 
fees prior to promulgation of these 
amendments, the next annual fee will be · 
payable one year from the due date of 
the last fee payment and annually there
after. In the case of licenses issued after 
the promulgation of these amendments, 
annual fees are payable one year follow
ing the date of issuance and annually 
thereafter. 

Footnote 4 has been added to § 170.31 
to provide for waiver of the annual fee 
where an application for license cancel
lation has been flied prior to the due date 
of the annual fee, and for reduction of 
the annual fee where an application to 
reduce the scope of the license has been 
filed prior to the due date of the annual 
fee. The fees will be affected only when 
the application contains adequate infor
mation to enable the Commission to com
plete the requested action. 

, Commissioner William 0. Doub's ap
proval Is balled on the understanding that 
there Is e. legal question as to the scope of 
e.n agency's authority to Impose certain fees 
under Title V of the Indep~ndent Offices Ap
propriation Act of 1952 (31 U.S.C. 483e.), but 
that the Commission's Imposition of the re
vised fees Is consistent with Office of Man
agement and Budget guide.nee In Circular 
A-25 pending resolution of the legal question 
ln lltlge.tlon now before the U.S. Supreme 
Court, whose decision mav not be banded 
down until next spring. 

Footnote 5 has been added to § 170.31 
so that persons possessing special nu
clear material in the form of sealed 
sources, in addition to other physical 
forms of special nuclear material, are 
not required to pay an additional fee 
under Category IE when they have paid 
a fee under Categories IA through ID. 

Fee Category 5A has been modified to 
make clear that it is intended to cover 
licenses for tracer studies and for all 
well logging and well surveys, , ,' 

In addition, minor editorial revisions 
have been made in fee Categories lD, 
lE, 2C, 3I, 3K, and 3L. . . . 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and sections 552 
and 553 of Title 5 of the United States· 
Code, the following amendments to Title 
10, Chapter I, Code of Federal Regula
tions, Part 170, are published as a docu
ment subject to codification to be ef
fective on August 10, 1973. 

38 FR 30251 
Published 11 /2/73 
Effective 12/3/73 

Standardization of Design; Licenses to Manu
facture Nuclear Power Reactors; Miscellane
ous Amendments 

See Part 2 Statements of. Consideration. 

40 FR 8774 
Published 3/3/75 
Effective 3/3/75 

Energy Reorganization Act; Revisions to Chap·_ 
ter J to Reflect Organizational and Procedur··. 
al Changes 

See Part 2 Statements of Consideration. 

43 FR 7210 
Published 2/21ns 
Effective 3/23/78 
PART 170-FEES FOR FACILITIES AND MATERI

ALS LICENSES AND OTHER REGULATORY 
SERVICES UNDER THE ATOMIC ENERGY ACT 
OF 1954, AS AMENDED 

Ravlaioil of Foo Schedule 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 
SUMMARY: The rule which follows 
revises the Commission's schedule of 
fees for applications, permits, and Ii-. 
censes. It establishes fees for requests 
filed by vendors and architect-engi
neers for. standardized reference· 
design approvals; amendments; renew
als; routine inspections; special proj
ects or reviews; approval of spent fuel 
casks, and shipping containers; and ap
proval of sealed sources, and devices 
containing or utilizing byproduct., 
source, or special nuclear material. 
The fees are based on the Commis
sion's costs of providing services in ac
cordance with guidelines published 6n · 
May 2, 1977. 

DATE: This amendment will be effec
tive March 23, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 
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Mr. W. O. Miller, Office of Adminis
tration, U.S. Nuclear Regulatory 
Commission, Washington. D.C. 
20555, 301-492-7225. 

SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On May 2, 1977, the U.S. Nuclear 
Regulatory Commission published in 
the FEDERAL REGISTER (42 FR 22149-
22168) for public comment proposed 
amendments to its regulations in 10 
CFR Part 170 which would revise its 
schedule of fees for facilities and ma
terials applications and licenses. It 
would establish fees for < 1 > requests 
filed by vendors and architect-engi
neers for standardized design approv
als; (2) license amendments and renew
als; (3) routine inspections: (4) special 
projects and reviews; (5) requests for 
approval of spent fuel casks and ship
ping containers; and (6) requests for 
approval of sealed sources and devices 
containing or utilizing byproduct, 
source, or special nuclear material. 
The notice invited interested persons 
to submit written comments for con
sideration in c~nnection with the pro
posed amendments on or before June 
1, 1977. Upon request, the Commission 
extended the comment period for an 
additional 30 days to July 1, 1977. 

On May 12, 1977, the Commission 
held a public meeting in Bethesda, 
Md. Data used in developing the pro
posed schedule of fees were discussed 
at this meeting and copies of these 
data were provided to all interested 
persons. 

The Commission has placed in its 
Public Document Room at 1717 "H" 
·street, Washington, D.C., all manpow
er, cost data, and more than 200 other 
documents . used in developing the 
schedule of fees. In addition, computer 
printouts of manpower usage and 
workpapers have been made available 
for inspection at the Commission's 
office at 7920 Norfolk Avenue, Bethes
da, Md 20014. 

The May 2, 1977, notice set forth the 
Commission's guidelines for fees under 
the Independent Offices Appropri
ation Act of 1952, 31 U.S.C. 483a. 
These guidelines are based on the Su
preme Court decisions in National 
Cable Television Association, Inc. v. 
United States, 415 U.S. 336 (1974), and 
Federal Power Commission v. New 
England Power Company, 415 U.S. 345 
<1974), and further guidance provided 
by the United States Court of Appeals 
for the District of Columbia Circuit in 
National Cable Television Association, 
Inc. v. Federal Communications Com
mission, 554 F. 2d 1094 <1976); Nation
al Association of Broadcasters v. Fed
eral Communications Commission, 
554 F. 2d 1118 (1976); Electronic In
dustries Association v. Federal Com
munications Commission, 554 F. 2d 
1109 (1976>; and Capital Cities Com
munication, Inc. v. Federal Communi
cations Commission, 554 F. 2d 1135 
(1976). 

In summary, the guidelines provide 
that: 

1. Fees may be assessed to persons 
who are identifiable recipients of "spe
cial benefits" conferred by specifically 
identified activities of the NRC. The 
term "special benefits" includes ser
vices rendered at the request of a re
cipient and all services necessary for 
the issuance of a required permit, li
cense, approval, or amendment, or 
other services necessary to assist a re
cipient in complying with statutory 
obligations or obligations under the 
Commission's regulations; 

2. All direct and indirect costs in
curred by the NRC in providing spe
cial benefits may be recovered by fees; 

3. It is not necessary to allocate costs 
in ·proportion to the degree of public 
or private benefit resulting from con
ferring a special benefit on a recipient: 

4. Where the identification of the 
specific beneficiary of NRC activity is 
obscure, the cost of the activity may 
not be included in the cost basis for 
fees; 

5. A fee shall not exceed the sum on 
the average of the direct and indirect 
costs which the NRC incurs in fur
nishing the services for a member of 
the class of recipients for which the 
fee is assessed; and 

6. Calculation of agency costs shall 
be performed as accurately as is rea
sonable and practical, and shall be 
based on specific expenses identified 
to the smallest practical unit associat
ed with the rendering of the type of 
agency service to the particular class 
of recipients. 

These guidelines determine whether 
or not the Commission may charge a 
fee for a particular service and what 
the maximum fee may be. In keeping 
with the sense of Congress expressed 
in the Independent Offices Appropri
ation Act of 1952 that agency activities 
performed on behalf of persons the 
agency serves "shall be self-sustaining 
to the full extent possible," the Com
mission is generally obliged to impose 
the fees allowed by these guidelines 
where it is fair and equitable to do so. 
The Commission recognizes that in ex
ceptional circumstances fairness may 
require that a fee be set at a level 
below the cost of rendering the ser
vice. However, the Commission's dis
cretion to reduce fees for certain ser
vice categories is limited by the IOAA 
mandate and by the requirement that 
a consistent and fundamentally fair 
fee structure must accord equal treat
ment to similarly situated recipients of 
agency services. 

The fees in this notice are based on 
these Commission guidelines. Several 
changes have been made, however, in 
the schedule of fees contained in the 
May 2, 1977 notice in response to com
ments received from the public. Copies 
of the comments received by the Com
mission have been placed in our Public 
Document Room. 

The May 2, 1977, notice contained a 
description of the functional activities 

of the various Commission offices and 
identified the special services for 
which costs were included in fees and 
those activities for which costs were 
excluded from fee recovery. It also de
scribed the method of fee computa
tion; discussed the costs of major NRC 
offices; and estimated the amount of 
fees the Commission would collect 
under the proposed fee schedule. 

In accordance with Commission 
instructions, the staff analyzed the 
functions performed and services ren
dered by each NRC office to .deter
mine which activities, if any, provided 
special benefit to applicants, licensees, 
or permittees. After each NRC service 
was properly categorized, contractual 
services analyzed, and the professional 
manpower figures obtained for each 
fee category, the cost per man-year to 
maintain a professional employee 
(professional man-year rate> was de
veloped for the Offices of Nuclear Re
actor Regulation, Nuclear Material 
Safety and Safeguards, and Inspection 
and Enforcement, and the Advisory 
Committee on Reactor Safeguards, 
Atomic Safety and Licensing· Board 
Panel and the Atomic Safety and Li
censing Appeal Panel. These rates 
were developed by using Cl) each of
fice's costs of personnel compensation 
(salaries), personnel benefits, adminis
trative support and travel, (2) the 
number of professional employees who 
were identified as working on licens
ing, inspection, and other special pro
jects <excluding administrative, super
visory and management direction em
ployees), and (3) the overhead support 
provided by the Program Direction 
and Administration and the Program 
Technical Support offices to the Of
fices of Nuclear Reactor Regulation, 
Nuclear Material Safety and Safe
guards, and Inspection and Enforce
ment, and the Advisory Committee on 
Reactor Safeguards, Atomic Safety 
and Licensing Board Panel, and 
Atomic Safety and Licensing Appeal 
Panel <operating offices). To deter
mine overhead support, the Program 
Direction and Administration and the 
Program Technical Support offices 
were analyzed to identify what service, 
if any, they provided to the operating 
offices. 

After the analysis, the manpower 
and other costs of the Offices of the 
Secretary, Controller, Management In
formation and Program Control, Ad
ministration, Executive Legal Direc
tor, and the Executive Director for 
Operations, were allocated as over
head support to other NRC offices. 
Each of these offices, with the excep
tion of the Offices of Controller and 
Administration, analyzed its oper
ations in terms of the support it pro
vides to the various operating offices. 
Based on this analysis, each office al
located its effort on a percentage 
basis. This overhead was applied to 
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the total cost of the office receiving 
the support. The costs for the Offices 
of Administration and Controller were 
distributed to all of the NRC offices 
on a pto-rata basis based on distribu
tion of manpower. This procedure was 
followed for the Offices of the Con
troller and Administration because 
their support is directly correlated 
with the needs of the various NRC of
fices. Program Direction and Adminis
tration and the Program Technical 
Support offices excluded from fees are 
the Office of the Commissioners, Gen
eral Counsel, Policy Evaluation, In
spector and Auditor, Congressional Af
fairs, Public Affairs, Planning and 
Analysis, Equal Employment Opportu
nity, and International and State Pro
grams. 

COMMENTS 

Several comments contended that 
the proposed fee schedule was incon
sistent with the guidelines established 
by the United States Supreme Court 
in National Cable Television Associ
ation, Inc. v. United States, 415 U.S. 
336 (1974), and Federal Power Com
mission v. New England Power Com
pany, 415 U.S. 345 (1974). In particu
lar, they argued that the activities for 
which. the Commission contemplated 
charging fees benefited not only the li
censee, but also the public and that 
the Commission may not assess the li
censee for those services which bene
fited the public. 

The United States Court of Appeals 
for the District of Columbia Circuit re
jected this argument in Electronic In
dustries Association v. F.C.C., 554 F. 
2d 1109 <1976). The court explicitly en
dorsed a Federal Communications 
Commission assertion that: "The fact 
that the general public may also bene
fit by Commission authorization of 
such activities, in that the activities 
may directly or indirectly provide a 
service to the public, does not limit 
the Commission's authority to charge 
a fee to the recipients of the services 
that will allow those services provided 
by the Commission to be operated on a 
self-sustaining basis as mandated by 
Title V (of the IOAA)," 554 F. 2d at 
1114, fn. 12. 

Several comments cited a Federal 
district court decision, Public Service 
Company of Colorado, et al. v. Andrus, 
et al., No. 76-F-48 (D. Col. May 31, 
1977) as authority for the contrary 
proposition that an agency may not 
recover through fees the cost of a ser
vice which benefits the public as well 
as the licensee. The case held that 
agency costs associated with the im
plementation of the National Environ
mental Policy Act (NEPA) cannot be 
collected from licensees under the In
dependent Offices Appropriation Act 
because NEPA primarily benefits the 
public. The Commission views this 
result as inconsistent with the recent 

decisions of the United States.Court of 
Appeals for the District of Columbia 
Circuit, cited above. As the quotation 
in the previous paragraph makes clear, 
the reasoning of these decisions sup
ports inclusion of the costs associated 
with the implementation of NEPA and 
the Commission finds these decisions 
to be the better view. Accordingly, the 
Commission has not changed the 
guidelines upon which the fee sched
ule is based. 

Many comment letters focused on 
the Commission's proposal to charge 
fees for routine inspections, contend
ing for the most part that fees should 
not be charged for the conduct of rou
tine inspections since the benefits of 
those inspections accrue solely to the 
public and because inspections provide 
no "special benefit" to the licensees. 
Some argued that inspections are ( 1) 
not part of the process of obtaining a 
license, (2) not services requested by li
censees, and (3) not justified, because 
inspections are conducted solely to 
enable the Commission to meet its 
statutory obligation of assuring that 
licensed activities are conducted in a 
manner so as to· protect tlie public's 
health and safety. The Commission 
believes these arguments overlook the 
essential point that continuing assur
ance that the licensed activity is being 
properly conducted is a necessary con
dition under the Atomic Energy Act 
for a license to remain in effect. Rou
tine inspections give the licensee the 
opportunity to provide this assurance. 
Thus, the conduct of routine inspec
tions comes under the Commission's 
guidelines for assessing fees to persons 
who are identifiable recipients of ser
vices which are necessary to· assist a 
recipient in complying with statutory 
obligations or obligations under the 
Commission's regulations. 

Several persons commented that the 
Commission was attempting in the 
proposed fee schedule to recover the 
full cost of licensing and inspection 
services and other persons contended 
that the schedule was designed to re
cover the full costs of regulatory ser: 
vices. It was suggested that this per
ceived policy exceeded the IOAA man
date to charge only for specific ser
vices rendered to identifiable benefi
ciaries. The fact is that if the revised 
schedule had been in effect in fiscal 
year 1977, the Commission would have 
recovered approximately 12 percent of 
its fiscal year 1977 budget. 

After analysis of benefits and benefi
ciaries, those NRC activities and ser
vices that have been determined to be 
excludable from cost recovery are: 

1. Research.-This covers all NRC. re
search activities including the regula
tory confirmatory assessment program 
($85 million in costs) which deals spe
cifically with NRC decisions for the 
safe and environmentally compatible 
operation and protection of nuclear fa-

cilities and materials. The research 
program develops and analyzes techni
cal information on reactor safety, safe
guards, and environmental protection, 
as a basis for licensing and other deci
sions in the regulatory process. These 
activities relate directly to the licens
ing of reactors and other facilities; 
however, because these activities are 
generic in nature or because it would 
be difficult to allocate the costs of re
search between various recipients· of 
the benefits, the total budgeted cost. of 
research has been · excluded: ($'f27.5 
million in fiscal year 197'.7). . .. 

2. Generic licensing activities . ..:..:The 
Commission reviews .many s11,fety 
issues on a generic basis, i.e., issues not 
readily identified with a specific appli
cation or group of in-house applica
tions. This means that · a significant 
portion of the NRC professiona1 staff 
is reviewing licensing or . inspection 
matters for which no costs were. in~ 
eluded in fees because there is no im
mediate identifiable recipient. In fiscal 
year 1977, the budgeted costs of these 
services were estimated to be , $30.6 
million. · . 
' 3. Standards development.-These 
activities cover site safety and.environ
mental impact standards for' nuclear 
facilities; safety eng'irieering standards 
for design, procurement, constuction, 
testing, operation and decommission
ing of nuclear power plants; fuel cycle 
facility safety engineering standards; 
safeguards standards for physical pro
tection and control of nuclear materi: 
als and facilities; standards for safe 
transport of radioactive materials · in 
medical, industrial . and consumer 
products; and radiation protection 
standards. These standards are . sup; 
portive of the NRC licensing and in
spection programs. None of the budg
eted costs of these services ($16.2 mil
lion) are recovered 'by fees since they 
are not limited to specific appiica.tions 
or classes of applications. . .. · · · . 

4. Safeguards . ....:...A significant part of 
the NRC safeguards. effort· is con, 
cerned with the development of con
tingency plans to deal with · threats, 
thefts, and sabotage; assessment stud
ies; and the monitoring, testing, and 
upgrading of safeguards . systems: 
These .activities, which were budgeted 
at $7.1 million for fiscal year 1977, 
have been excluded from recovery. b·e
cause ·they are generic in nature. The 
remaining safeguards effort is con
cerned with processing license applica, 
tions and inspection casework. and, 
therefore, provides benefit to the ap~ 
plicant and lic.ensee. The $5.8 IIlillion 
in budgeted costs for these programs 
were included for fee consideration. . 

5. Contested applications.'-Part 50 
applications for facilities may be sub
jected to contested hearings and a,p~ 
peals under the Commission's regula
tions. As a matter of policy, the Coin
mission has determined that to tp.e 
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extent the costs of contested hearings 
exceed those of uncontested hearings, 
these costs would not be recovered 
through fees. The Commission's 
budget costs in fiscal year 1977 for 
contested hearings are estimated at 
$5.6 million. 

6. International and State Pro
grams.-These programs are responsi
ble for the development and imple
mentation of plans, policies and pro
grams for the coordination and inte
gration of Federal and State regula
tion of nuclear materials and facilities, 
and for the negotiation and implemen
tation of regulatory and safety pro
grams and information exchange with 
other countries. As a matter of Com
mission policy, their budgeted costs of 
$2.9 million are excluded from fees. 

7. Non-routine inspections.-Non
routine inspections are concerned with 
incidents, investigations, or allegations 
involving licensed materials or facili
ties; reports that have been made al
leging unusual occurrences pursuant 
to Part 19; management-audits; and 
enforcement activities. These activi
ties, which are unscheduled, have not 
been included in fees based on Com
mission policy. Budgeted costs for this 
program are $1.6 million. 

8. Establishment of overall policy, 
administration and management of 
NRC by the Office of the Commission
ers.-Since it is not practical to isolate 
and allocate the services of this office 
to. indlvidtial activities, the budgeted 
costs of this office ($1.3 million) have 
not been used in fee computation. 

9. Services for policy evaluation and 
plans and analysis are not directly 
concerned with the review of applica
tions or routine inspection activities 
and their budgeted costs totaling $1.9 
million have been excluded from fees. 

10. The activities of the Offices of 
Inspector and Auditor ($1 million), 
Congressional Affairs ($0.2 million), 
Public Affairs ($0.7 million), and 
Equal Employment Opportunity ($0.2 
million), have been excluded from cost 
recovery because the activities are not 
concerned with the review of applica
tions or routine inspections and 
appear to constitute an independent 
public benefit. 

11. The legal service provided by the 
Office of the General Counsel and its 
services in contested hearings and liti
gation is excluded from fees because 
the services, except those involved in 
contested hearings, are not directly 
concerned with the licensing and in
spection process. Commission policy· 
provides that the services of the Office 
of the General Counsel in contested 
hearings are to be excluded from fees. 
Total exclusion is $0.6 million. 

12. All activities related to govern
ment owned reactors were excluded. 
Budgeted costs of $0.1 million were ex
cluded. 

13. The costs of the facility indemni
ty program were excluded since these 

costs are· recoverable under another 
program. Budgeted costs of $0.2 mil
lion were excluded. 

14. The costs of providing services 
under the Freedom of Information 
Act, Privacy Act, and the Federal Re
ports Act, have been excluded from 
fees. Budgeted costs of $0.5 million 
were excluded. 

15. The costs of special projects in 
the Office of the Executive Director 
for Operations were excluded since 
they are not directly concerned with 
licensing or inspection services. Bud
geted costs of $0.4 million were ex
cluded. 

16. Capital equipment budgeted 
costs of $0.8 million, which cover in
spection vans, radiation monitoring 
equipment, instrumentation, reproduc
tion equipment, etc., were excluded 
from fees. 

Based on the Commission's guide
lines and a detailed analysis of the reg
ulatory · services provided by NRC, 
$199.4 million, or approximately 80 
percent of the Commission's budgeted 
regulatory costs, were excluded from 
consideration for recovery because the 
services do not provide special benefit 
to applicants or licensees, because the 
recipient of the benefit is not readily 
identifiable, or because the program is 
conducted on behalf of the public. 
Those regulatory services which pro
vide special benefit to applicants and 
licensees include: 

1. The processing and reviewing of 
applications or requests for construc
tion permits, operating licenses, manu
facturing licenses, materials licenses, 
amendments, renewals, approval of 
standardized reference designs, special 
projects (such as early site review, 
topical report reviews, and amend
ments or renewal of standardized ref
erence design .approvals), approval of 
packages and containers for shipping 
radioactive materials, and evaluation 
of sealed sources and devices contain
ing or utilizing radioactive material. 
The NRC's budgeted costs of provid
ing these services are $30.9 million. 

These services are provided . by the 
reactor licensing staff ($22.9 million); 
materials and non-reactor facilities li
censing staff ($6.4 million); the Adviso
ry Committee on Reactor Safeguards 
($1.3 million); and the Atomic Safety 
and Licensing Board Panel and Atomic 
Safety and Licensing Appeal Panel in 
their licensing effort ($0.3 million). 

2. Routine health, safety, safe
guards, and quality assurance inspec
tions. The NRC's budgeted costs of 
providing these services are $22.3 mil
lion. 

The costs of licensing and inspection 
include the costs of professional man
power and their overhead and support 
costs. 

NRC services which provide special 
benefit to applicants and licensees and 
that meet the criteria of the Commis-

sion guidelines for fees were approxi
mately $53.2 million in fiscal year 
1977. Under this revised schedule, it is 
anticipated that the Commission 
would recover approximately $30 mil
lion of its ·Fiscal Year 1978 budget of 
$281.4 million and $20 million of the 
Fiscal Year· 1979 budget. The reasons 
for the small percentage of recovery in 
rela~on to the NRC budget are three
fold: (1) Approximately 80 percent of 
the regulatory services have been de
termined to fall outside the guidelines 
for fees, (2) specific activities such as 
the review of an application for a con
struction permit for a power reactor, 
extend over a period greater than one 
year, and (3) the revised schedule 
would not be in effect for the entire 
fiscal year 1978. 

One person commented that over
head or support costs should be ex
cluded from fees since such activities 
provide no benefit to applicants and li
censees. It is common practice in busi
ness and industry to include in a fee or 
charge for consultation, service or 
product, a portion of management, 
space, communications, and adminis
trative costs. It is reasonable to in-· 
elude in the fee base that portion of 
overhead costs incurred in support of 
professional staff work on applica
tions, licenses, and inspections. 

Several vendors and architect-engi
neers who have filed standardized ref-. 
erence designs for power reactors for 
review and approval contend that the 
schedule of fees fails to provide an in
centive for the industry to standardize 
and, in fact, may serve as a disincen
tive. They note that the schedule of 
fees does not show a savings in the 
effort required to review and approve 
a standard design or plant when com
pared to the effort required for an ap
plication for a power plant that em
bodies a custom design nuclear steam 
supply system and balance of plant. 
The primary difference in review re
quirements for custom and standard 

· designs arises from the treatment of 
interfaces between the standardized 
portions and the custom portion of the 
plant. In the custom plant there are 
no interface problems between the nu
clear steam supply system and the bai
ance of the plant because the unit is 
reviewed as a complete package. In the 
standard plant the nuclear steam 
supply system design must be evaluat
ed and described so that it can be re-· 
ferenced by any one of several differ-· 
ent balance-of-plant systems. This 
means that all portions of the nuclear 
steam supply system that must be met 
by the balance of the plant must be 
pulled out and identified for future 
reference and compatibility. 

The standard reference design also 
differs in that more complete prelimi
nary design information is required. 
Because of these situations the man
power is reflected in higher .review 
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costs for standard designs at the con
struction permit stage. Since standard
ization in the nuclear power industry 
is in the developing stages, it is reason
able to assume that the NRC staff 
may have been in the upper part of a 
learning curve with respect to the 
review and evaluation of such applica
tions when the manpower averages 
were developed for these facilities. 
The Commission believes that as stan
dardization increases, the review time 
and, hence, the accompanying fees will 
decrease.' It is also expected that, as 
experience is· gained by the industry, 
the NRC effort required to process ap
plications for standard designs and 
standardized plants will decrease be
cause interface problems will be re
solved, and custom and standard plant 
designs will approach each other with 
regard to completeness of preliminary 
design. Because of the changing state 
in standardization, and reactor licens
ing, the charges for all construction 
permits and operating licenses; facility 
manufacturing licenses; and for review 
of Preliminary Design Approvals and 
Final Design Approvals (including 
amendments and renewals thereto) 
will be based on the expenditures for 
professional manpower and· appropri
ate · support services required to pro
cess the specific application. The re
spective fees will be determined when 
the review of the project is completed. 

It is important to realize that, in the 
standardization of nuclear facilities, 
the significant benefits to industry 
would be predictability, repeated use 
of a design, and commonality in analy
sis, procedures, and purchase specifica
tions. Additionally, as these benefits 
develop, licensing time and costs 
should decrease. 

It should be noted that, with respect 
to the licensing of a standard nuclear 
power plant, much of the effort re
quired to process the application is in
dependent of the · standardization 
option. The effort related to environ
mental, antitrust, and safeguards re
views and considerations as well as 
quality assurance inspections and eval
uations, considerations of the Advisory 
Committee on Reactor Safeguards, 
and hearings, are independent of the 
type of plant or design, 

It was observed by one person that 
the proposed schedule of facility fees 
did not contain a schedule of fees for 
renewal of licenses for test and re
search reactors. It is intended that re
newals of such licenses will be handled 
by amendments under the appropriate 
class in the license amendment sched
ule of § 170.22, and that a separate fee 
schedule is unnecessary. 

It was suggested that the six classes 
of amendment fees for facility per
mits, licenses, or approvals, be revised 
for ·clarification· purposes. The licens
l"'g staff has reviewed the classes of 

'lendments and made revisions to 

the class definitions so that they 
would be more specific. The schedule 
in § 170.22 has also been revised to pro
vide that, at the time an application 
for amendment or other required ap
proval is filed, the applicant shall de
termine the class of amendment or ap
proval being filed, state the basis for 
the classification, and remit the corre
sponding fee with the application. The 
Commission will evaluate the applica
tion or request to determine accuracy 
of the fee classification and inform 
the applicant if reclassification is re
quired. Where a reclassification re
sults in overpayment by the applicant, 
a refund will be made. If the reclassifi
cation results in placing the applica
tion into a higher fee class, the appli
cant will be billed for the additional 
charge. The Commission's processing 
of an application or request by consoli
dation or by separation into parts will 
not result in increased charges. The 
processing of an application for an 
amendment or approval will not be de
layed pending resolution of proper fee 
payment: Provided, The applicant has 
classified the application and remitted 
what it believes to be the correct fee. 

Proposed § 170.22 provided that 
amendments or approvals resulting 

· from Commission Orders issued pursu
ant to 10 CFR 2.204 of this chapter, or 
amendments resulting in an initial in
crease in power to 100 percent of the 
initial design power, are exempt from 
fees. The section was amended to pro
vide that, in addition, the Commission 
will consider exempting from fees 
those applications for amendments in 
Classes I, II, and III, when the applica
tion results from a written NRC re
quest for an application to amend a li
cense; provided, however, that the re
quest is to simplify or clarify license or 
technical specifications, the amend
ment has no, or only minor safety sig
nificance, and the amendment is 
issued for the convenience of the 
NRC. Examples of such amendments 
would include, but are not limited to, 
conversion to standardized technical 
specifications, revision of reporting re
quirements, Commission initiated 
changes to simplify interpretation of 
specifications, and removal of unneces
sary technical specifications after sat
isfactorily completing environmental 
studies. 

Several persons commented that the 
Commission should specify a maxi
mum level of inspection frequency 
rather than a minimum frequency so 
that licensees would know ·how many 
inspections would be performed in a 
given period of time, as well as the 
costs thereof. Some licensees argued 
that unless a maximum inspection fre
quency was provided for in the rule, 
the NRC could perform numerous in
spections at will and charge the licens
ees for each inspection. We agree that 
the rule should provide for maximum 

charges, and thus, have revised the in
spection fee schedules accordingly to 
show the maximum number of charges 
which will be assessed against a license 
during a specified period. 

One person commented that the pro
posed schedule of facility fees did not 
recognize the case of a duplicate plant 
project utilizing a reference nuclear 
steam supply system and a balance of 
plant. This approach to standardiza
tion is covered by § 170.21, fee Catego
ry A.4.b. 

It was suggested by one person that 
NRC costs incurred in the review of 
applications for approval of standard
ized reference designs filed by vendors 
and architect-engineers be incorporat
ed in the charges assessed to a utility 
filing for a construction permit for a 
nuclear power plant. The writer 
argued that the utility is the ultimate 
recipient of any benefit of standard
ization. We have not done this because 
vendors and architect-engineers file 
the applications and request approval 
of their designs and are therefore the 
identifiable recipients of special bene
fits conferred by NRC approval of 
standardized reference designs. 

One person commented that any 
fees paid for an early site review 
should be deducted from the charge 
assessed for a construction permit. We 
agree that, where an application for a 
construction permit is filed proposing 
to build a facility on a site which has 
been approved for a facility by the 
NRC, and a· fee has been paid for the 
early site review, the fee will be sub
tracted from the charge imposed on 
the applicant for the construction 
permit. In no instance will an appli
cant be required to pay more than one 
fee for review of a single site, except 
.where the time lapse since the review 
is such that an update of the review 
must be completed. 

Two parties commented that it 
would be unfair to assess fees for Pre
liminary Design Approvals and Final 
Design Approvals for standardized ref
erence designs where the application 
was on file prior to the effective date 
of this notice. As of December 16, 
1977, the Commission has reviewed 
and issued 11 approvals without as
sessing fees. To be fair and equitable 
in those cases where no fees are pres
ently being charged, the Commission 
will exempt from payment of fees (1) 
approvals of Preliminary -Design Ap
provals and Final Design Approvals, 
(2) special projects, e.g., early site re
views, topical reports, and amendment 
. or renewal of Preliminary Design Ap
provals and Final Design Approvals, 
(3) approvals issued for the evaluation 
of casks, packages, and containers, 
used in transportation of radioactive 
material, and <4) approvals for stand
ardized spent fuel facility designs, pro
vided such complete and acceptable 
applications were filed prior to the ef-
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fective date of this notice. In those 
cases where no fees are presently 
being charged for license amendments 
and license renewals, and where a 
complete and acceptable application 
for amendment or renewal is filed 
prior to the effective date of this 
notice, the Commission will exempt 
the application from fees. 

In the case of Part 50 construction 
permits, manufacturing lic~ses, and 
operating licenses, where the permit 
or license review is completed on or 
after the effective date of this amend
ment to Part 170, the revised schedule 
of fees shall apply. Under the present 
regulations in Part 170, the applica
tion fee for Parts 30, 40 and 70 licenses 
covers the review and licensing proc
ess. Accordingly, no additional license 
fees would be imposed on those appli
cations filed prior to the effective date 
of this amendment. · 

One person questioned how charges 
would be determined for facility Ref
erence System Preliminary Design Ap
provals and Final Design Approvals 
when more than one standard design 
is included in a single application. The 
point was made that it would be unfair 
to charge a full fee for each approval 
when there is likely to be an amount 
of commonality in designs. The charge 
for vendor and architect-engineer 
standard design approvals will be 
based on the expenditures for profes
sional manpower and appropriate sup
port services required to review the 
particular application with an upper 
ceiling specified in the rule. The 
charge for the approval of a single 
design will not exceed that shown in 
the fee schedule (application fee plus 
approval fee>. When one application 
for a Preliminary Design Approval or 
a Final Design Approval contains more 
than one design, the additional appro
vals are subject to a maximum fee 
which is the sum of the application fee 
and approval fee. Consequently, where 
a design has commonality with a pre
viously approved design, the reduced 
effort will be reflected in the charge. 
Where a Preliminary Design Approval 
or Final Design Approval is amended 
or renewed the amendment fee or re
newal fee will be based on expendi
tures for professional manpower and 
appropriate support services required 
and be considered as a special project. 

Two parties suggested that the co
lection of fees for Preliminary Design 
Approvals and Final Design Approvals 
be deferred until the design is sold and 
a construction permit issued and the 
fee be spread over several units. The 
Commission has decided that collec
tion of review costs for Preliminary 
Design Approvals and Final Design 
Approvals will be as follows: the appli
cant will be required to remit an appli
cation fee of $50,000 with the applica
tion and pay 20 percent of the remain
ing review costs <which are limited by 

the rule) for each of the first five 
units of the approved design as they 
are referenced in applications filed by 
a utility or utilities. 

Several parties argued that collec
tion of fees for regulatory services 
may lead to inefficiency and redun
dancy in NRC's review of applications. 
This argument appears to be without 
·merit. The Commission is committed 
to the expeditious review of each ap
plication; however, the review must be 
conducted within the established 
guidelines and regulations of the NRC 
and applicable . statutes. In addition, 
the Commission is committed to the 
effective use of its resources and ac
cordingly, budget and staffing propos
als are carefully reviewed by internal 
review committees, by the Commis
sion, by the Office of Management 
and Budget in the Executive Office of 
the President, and by the Congress. 

Several persons commented that the 
NRC's assessing of fees, while the 
Agreement States do not, puts the 
Commission licensees at a competitive 
disadvantage with licensees operating 
under Agreement State licenses. The 
extent and significance of this prob
lem is not serious because at this time, 
several Agreement States have license 
fees and it is expected that other 
states will adopt a fee program. The 
Commission has furnished model li
cense fee legislation to all 50 states 
and to the Council of State Govern
ments. In addition, there are few in
stances where Commission licensees 
are in close and direct competition 
with Agreement State licensees. Final
ly, assessment of fees here is consis
tent with the judicial guidelines uti
lized in promulgating this fee sched
ule. 

One person commented that the 
length of. time is too short between re
newals for materials licenses, and that 
renewal fees should be deleted since 
the renewal of a materials license can 
be addressed as an amendment. 

The matter of the length of time be
tween issuance and expiration of a li
cense is not directly related to fees. It 
is noted, however, the staff is current
ly reviewing the five-year renewal re
quirement for materials licenses. With 
regard to whether or not a separate 
fee category is warranted for renewals, 
it should be noted that the nature and 
scope of license renewals and license 
amendments are sufficiently different 
to warrant categorizing them separate
ly. License amendment reviews nor
mally focus on one or more narrow as
pects of a licensed operation, while a 
license renewal involves a broad review 
of nearly all aspects of licensed oper
ations. 

Two persons commented that the 
terms "major amendment" and "minor 
amendment" for materials licenses 
should be defined and that the cost 
difference between the major and 

minor amendment fees may not be 
fair. The proposed fee schedule did 
define the two classes of materials li
cense amendments. Because of limited 
licensing experience in the fuel cycle 
area, commercial· waste disposal .by 
burial, and the evaluation of packages 
and containers used in transportation 
of licensed material, the fees shown in 
the schedules will be the maximum 
charges and the fee will be based on 
the actual expenditures for profession
al manpower and appropriate support 
services. 

Several persons · commented · that 
Category .11, the fees for review and 
approval of shipping packages · and 
containers, should be broadened.to·dif
ferentiate between small and · large 
shipping containers. The propo·sed 
rule has been revised to take into ac
count the various types of shipping 
containers on the basis of the decay 
heat for spent fuel casks. The number 
of categories has also been expanded 

· to make a distinction with respect . to 
the quantity and form of radioactive 

· material that may be present in the 
shipping package and whether -the 
contents of the package are fissile. · 

Numerous colleges and universities 
questioned .whether nonprofit · educa
tional institutions would be required 
to pay license, amendment, and inspec
tion fees for research reactor facilities 
under the proposed schedule of fees 
when the facility is used for purposes 
other than teaching, training, or medi
cal activities. They · argued that to 
impose such charges may in some in
stances jeopardize their research . pro
grams. On the other hand, there were 
also comments from industry that it 
was unfair for an educational institu
tion to use a research reactor for com
mercial purposes in competition with 
private industry without being subject 
to the payment of license and inspec
tion fees. Currently, there are 54 col
leges and universities licensed by the 
Commission to operate research reac
tors. The· Commission does not have 
data concerning how extensively·these 
facilities may be used for purposes 
other than ·teaching, training, or medi
cal. It is not practical to resolve this 
matter with this amendment to Part 
170. The Commission will pursue this 
matter at a later date and issue a sepa
rate notice. 

Several parties argued that the Com
mission should not impose fees on ven
dors and architect-engineers for review 
of facility topical reports. These re
ports deal with subjects such as 
design, analytical models, or techs 
niques or performance testing of com
ponents, and systems of nuclear power 
plants, which can be reviewed indepens 
dently of any specific license applica
tion for a construction permit or oper
ating license. The basis for the argu
ment is that these reports benefit the 
Commission's licensing process and 
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ohe utility by reducing the time re
quired to process a permit or license. 
They argue that imposition of fees for 
topicals may discourage the submis
sion of such reports since the vendor 
and architect-engineers are not par
ticularly interested in this review 

. system in any event. 
The May 2, 1977 notice left the 

charge for topical report reviews open; 
to be based on actual expenditures for 
professional manpower and appropri
ate support services with no upper 
limit. The topical report review in
volves the evaluation of an application 
filed by a vendor or architect-engineer. 

· It . comes under the Commission's 
guidelines for assessing fees to persons 
who are identifiable recipients of spe
cial. benefits conferred by specifically 
identified activities of the NRC. The 
Commission has decided to assess fees 
for topical reports because the service 
provided in the review of the applica
tion or report falls within the guide
lines which were based on the court's 
decisions. The Commission has, how
ever, set an upper limit of $20,000 for 
a. topical report review because it be
lieves that the submission of topical 
report requests should not be discour
aged by the possibility of an open
ended fee. In this exceptional circum
stance the Commission has, therefore, 
.set a maximum fee for the topical 
report review. It is to be noted that 
the upper limit applies equally to all 
persons who request topical report re
views and is consistent with the guide
lines. 

One licensee commented that the 
steady-state power, which character
izes a research reactor, is the level 
which the Commission should use in 
setting the frequency of routine in
spections. The classification of each li
censed research reactor is described in 
the Commission inspection manual 
which is in the Commission's Public 
Document Room located at 1717 H 
Street NW., Washington, D.C. This 
classification is based on various char
acteristics of the facility as they relate 
to safety and, in general, are related to 
licensed steady-state power levels. As 
suggested, steady-state power will be 
used to determine the frequency of in
spections for research reactors. 

One person commented that it is in
equitable to propose a safeguards in
spection fee for a reactor fuel repro
cessing facility that is substantially 
higher than the fee for a power reac
tor. Most of the difference in fees 
result from costs attributable to the 
inspection of the material control and 
accountability aspects of the licensee's 
program. This is directly related to the 
fact that considerable special nuclear 
material is in an uncontained state 
while in various process streams and, 
therefore, is much more vulnerable to 
theft and/or diversion through sabo
tage in a fuel reprocessing plant. By· 

contrast, inspection for a reactor is 
concerned with control and account
ability involving only verification of 
sealed fuel element inventory and 
burn-up calculations and physical se
curity. 

Several parties commented that fees 
should be related to revenue earned by 
the licensee or to the volume of sales 
so that· smaller businesses pay lower 
fees. The Court of Appeals found that 
the value conferred standard means 
that the fee assessed cannot exceed 
approximate costs to the agency ren
dering. the service. Fees based on rev
enue or the volume of business would 
not conform to the Court's guidance 
because these variables are unrelated 
to the NRC's costs of performing the 
service. 

It was suggested by one person that 
the new schedule should include a pro
vision for situations where the licensee 
places a licensed plant in.a standby sit
uation for an indeterminate period. 
This situation would be handled by li
cense amendment. When a plant is 
placed in standby, the license may be 
modified to authorize "possession 
only" and this would be considered a 
minor amendment. When the licensee 
plans to resume operations, the license 
would be amended to authorize "pos
session and use". 

CHANGES INCORPORATED IN FINAL RULE 

1. The schedule of facility fees has 
been revised to provide that charges 
for construction permits, operating li
censes, facility manufacturing licenses, 
review of standardized reference de
signs filed by vendors and architect
engineers, and topical report reviews 
will be based on the expenditures for 
professional manpower and appropri
ate support services required to pro
cess the application or request. Such 
charges will not exceed the fees shown 
in§ 170.21. 

2. A new term "Advanced Reactors" 
has been added to § 170.21 and will re
place the category identified as 
"Breeder Reactors". The new category 
is defined as any nuclear reactor con
cept other than light water reactors 
and high temperature gas cooled reac
tors and will accommodate new reac
tor concepts which may be submitted 
to the Commission for review. 

3. The category identified as Fuel 
Reprocessing Complex has been de
leted in Proposed 170.21 E. Any pro
cessing of such applications in the 
future will be handled as special pro
jects. 

4. Footnote 4 of § 170.21 (previously 
designated footnote 10) has been re
vised to provide that, where a fee has 
been paid for a facility early site 
review, the charge will be deducted 
from the fee assessed for a construc
tion permit issued for the approved 
site. Also, the revised footnote clarifies 
the intent that a separate charge will 
not be assessed for a site review where 
the person requesting the review has 

an application for a construction 
permit concurrently on file for the 
same site, except where the applica-

. tion for the construction permit is 
withdrawn by the applicant or denied 
by the Commission. 

5. The classes of amendments for fa
cility permits, licenses, or approvals, 
have been revised extensively. Al
though six classes remain, the descrip
tions have been amplified and clari-

. fied. The footnote in § 170.22, which 
would exempt from fees amendments 
issued pursuant to Commission orders, 
has been broadened to provide that 
Classes I, II, and III amendments, 
which result from written NRC re
quests, may be exempted from fees at 
the discretion of the Commission 
when the amendment is issued for the 
convenience of the Commission. 

6. The definition of special projects 
has been broadened to cover applica
tions or requests to amend or renew 
Preliminary Design Approvals or Final 
Design Approvals for standardized ref
erence designs filed by vendors and ar
chitect-engineers. Accordingly, fees for 
such applications or requests will be 
based on actual expenditures for pro
fessional manpower. and support ser
vices. 

7. ·The schedule of inspection fees 
has been modified to show the maxi
mum number of charges which will be 
assessed against a license during a 
specified period. The proposed sched
ule did not set an upper limit. Licens
ees may be inspected more frequently 
than shown in the schedule, however, 
the number of charges will be limited 
by the schedule. 

8. Several new fee subcategories 
have been developed for Category lH 
licenses which authorize the receipt 
and storage of spent fuel. The new cat
egories take into consideration factors 
which affect the scope of the licensing 
review. This includes whether or not 
the facility will be based on an ap
proved standardized design or a 
custom design, and whether the facili
ty will be located on a site for which 
an environmental and site safety 

· review have been performed and docu
.mented when the license application is 
filed with the Commission. A new fee 
Category 12, covering the review of a 
standardized spent fuel facility design, 
has been established. The new catego
ries will accommodate the new stan
dardization concept in licensing. 

9. Several new fee categories have 
been developed for the review of pack
ages and containers used in the trans
portation of licensed radioactive mate
rials. The new categories are designed 
to cover the smallest practical units 
used in transportation. 

10. Materials license fee Categories 
lA through lG, 2A through 2C, and 
4A, of § 170.31 have been modified to 
split the application fee shown in the 
proposed schedule into an application 
fee and license fee. The total charge 
will remain the same as shown in the 
May 2, 1977 notice. The modifications 
make the method of assessing fees for 
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fuel cycle applications and licenses 
consistent with that used for Part 50 
facility licenses. 

11. The definition of materials li
cense fee Categories lA, lC, lD, lE, 
lF, and lG, of § 170.31 and § 170.32 
have been modified to make the lan
guage consistent with Part § 73.1 and 
equivalent sections of Part 70 with re
spect to safeguards application re
quirements. 

12. Footnote 1 to § 170.31 has been 
revised to provide that an application 
for a license, license renewal, or li
cense amendment, covering more than 
one fee category of special nuclear ma
terial, except Category lH (spent fuel 
storage), will be subject to the catego
ry having the highest fee, provided, 
however, the use of the material is 
confined to one location. The purpose 
of this change is to clarify the intent 
of the Commission to limit fees to the 
direct and indirect costs of the licens
ing review or inspection. 

13. § 170.31 has been revised to clari
fy the intent that applications for li
censes to manufacture and distribute 
encapsulated byproduct material or 
special nuclear material for use in 
power generation are not subject to 
the charges in fee Categories lJ and 
3A. Also, fee Category 10 covering 
power sources has been revised to clar
ify that reactor start-up sources are 
not considered sources used for power 
generation. 

14. Fee Categories lD through lG, 
and lJ have been revised to clarify the 
intent that these categories cover li
censes which authorize research and 
development and that the radioactive 
material is in an unsealed form. 

15. A footnote has been added to 
§ 170.31 which specifies that an appli
cant for a license or license amend
ment which would authorize both by
product material and special nuclear 
material contained in sealed sources 
for use in gauging devices will pay a 
single fee under fee Category lI. This 
change takes into account the Com
mission's intent to limit fees to the 
direct and indirect costs of the licens
ing review. 

16. Fees have been established for 
renewal of Commission "Approvals" 
for packages and containers used in 
the transport of radioactive materials. 
The renewal fee was inadvertently 
omitted in the proposed schedule. 

17. The terms "duplicate unit", "rep
Hcate unit", "reference systems con
cept", and "Advanced Reactors", have 
been added to § 170.3 for clarification 
purposes. The definition of "waste dis
posal license" has been deleted as un
necessary. 

18. A footnote has been added to 
§ 170.32 which provides that, where 
more than one permanent radiogra
phy installation is shown on a materi
als license as authorized locations of 
use, a separate fee will be assessed for 
the routine inspection of each loca
tion, provided, however, that if the 
multiple installations can be inspected 
during one visit a single inspection fee 

will be assessed. 
19. The regulation In § 170.12 con

cerning the remittance of fees by ap
plicants and licensees has been revised 
in its entirety to accommodate the 
amended rule. 

20. The schedule of amendment fees 
for materials license Categories lA 
through lH, 2A through 2C, 4A and 
4B, and llA through llD, have been 
modified to add fees for "Administra
tive" type amendments. Footnote 3 to 
§ 170.31 has been amended to define 
administrative amendments. The 
modification will accommodate those 
requests from licensees which are rou
tine or administrative in nature (e.g. 
name changes, minor word changes in 
licenses or approvals, etc.). 

21. The proposed amendment fee for 
materials fee Category 2B has been re
designated as a major safety and envi
ronmental amendment fee. A new cat
egory designated as minor safety and 
environmental amendment has been 
established for fee purposes. These 
changes make the amendment fees for 
Category 2B consistent with those es
tablished for other major fuel cycle li- · 
censes. 

22. Footnote 4 of § 170.21 (previously 
designated as footnote 10) has been 
broadened to provide for a maximum 
fee of $20,000 for the review of a topi
cal report. The fee will be based on 
actual expenditures incurred for pro
fessional manpower and support ser
vices. The fee in the proposed sched
ule was open-ended. 

23. Footnote 1.d. of § 170.31 has been 
revised to provide that the Commis
sion may exempt from fees applica
tions for amendments to materials li
censes and approvals which result 
from a written NRC request and the 
amendment is issued for the conve
nience of the Commission. 

24. Footnote 4, of § 170.31, which · · 
provides for the charging of fees based 
on actual manpower and support ser
vices required to process the. applica
tion, has been added to Categories lD 
through lG of § 170.31. This approach 
is consistent with other fuel cycle li
censes where the professional · man
power and appropriate support ser
vices will be determined and the resul
tant fee assessed, but in no event will 
the fee exceed that shown in § 170.31. 

25. The method of payment for Pre
liminary Design Approvals or Final 
Design Approvals has been modified to 
require the application for approval to 
be accompanied by an application fee 
of $50,000, and to require the approval 
fee to be paid in five installments 
based on payment of 20 percent of the 
fee for each of the first five units of 
the approved design referenced in an 
application filed by a utility or. utili
ties. Approval fees for additional de
signs, filed in a single application are 
subject to a maximum fee which is the 
sum of the application fee and the ap
proval fee. 

RULEMAKING PETITIONS 

On May 2, 1974, Conner, Hadlock 

and Knotts, a Washington, D.C., law 
firm, filed a petition for rulemaking 
on behalf of 13 electric utilities with· 
the Nuclear Regulatory Commission 
(at that time the Atomic Energy Com
mission) to amend the license fee .. 
schedules specified in 10 CFR Part 170 . 
by reducing the fees for nuclear power· . 
reactor licenses. The petition cited the · 
March 4, 1974 decisions of the Su- · 
preme Court, referred to previously, 
This petition was docketed as PRM-
170-2 and a notice was published in 
the FEDERAL REGISTER on May 21, 1974. 

In a letter dated February 7,, 1975, 
the petitioners moved the Commission 
to limit fees . to be charged in, the 
future to the amounts specified in 
their petition of May 2, 1974, with re
spect to application fees, construction 
permit fees, and operating license fees, 
until the matter of appropriate fees is 
finally resolved' by court. or legislative 
action and to consolidate into Docket 
PRM-170-2 the Commission initiated 
rulemaking proceeding , regarding the 
proposed amendments to 10 CFR Part 
170. The Commission denied the peti-. 
tioner's request for a temporary reduc
tion of fees as made in their Jetter of Febru
ary 7, 1975 and granted the request to 
c·onsolidate Docket PRM'-170-2 with 
the ·Commission's ongoing rulemaking 
proceeding in connection with the pro
posed amendment of 10 CFR Part 170 
(40 FR 33736). 

The Nuclear Regulatory Commission 
has developed a revised schedule of li
cense fees in 10 CFR Part 170 consis
tent with the holdings of the Supreme 
Court decisions and the United States 
Court of Appeals for the District of 
Columbia Circuit in its December 16, 
1976 decisions in the Federal Commu-
nications Commission cases. · 

Under these Courts' decisions, we 
find no basis for granting the petition
er's request for a reduction of licens- · · 
ing fees to approximately five percent 
of the current level in 10 CFR Part 
170. Under the guidance provided by 
the Court bf Appeals, fees may be as- · 
sessed to persons who are identifiable 
recipients of special benefits conferred 
by specifically identified activities of 
the NRC. Special benefits include ser
vices rendered at the request of a re
cipient, all services necessary for the 
issuance of a required license, and all 
services necessary to assist a recipient 
in complying with statutory obliga
tions or obligations under the Com
mission regulations. Under the revised 
schedule, the direct and indirect costs 
incurred in providing special benefits 
as described above were used in fee 
calculations. 1 

The Atomic Industrial Forum also 
filed a petition to amend the license 
fee schedule (PRM 170-1, 39 FR 

1 Under its current regulations the Com
mission recovered approximately 3.7 percent 
of its regulatory budget in fiscal year 1977. 
If the revised schedule had been in effect 
during fiscal year 1977, the Commission 
would have recovered about 12 percent of 
its fiscal year 1977 budget of approximately 
$250 million. 
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151>21). The Commission's independent 
ru.l:, making proceeding on license fees 
has rendered the petition moot .. Ac
cordingly, it is denied. 

Following the Supreme Court deci
sions on March •4, 1974, in National 
Cable Television Association, Inc. v. 
United States 415 U.S. 336 (1974), and 
Federal Power Commission v. New 
England Power Co.,· 415 U.S. 345 
(1974), the Commission eliminated 
annual license fees and notified licens
ees that a request may be filed for 
refund .of ,animal fees collected. We 
again advise licensees that a refund of 
annual,Jees is available. A request for 
refund ,should include the name and 
address ·of the licensee and the license 
numb'Eir. Each specific annual fee 
refund· claim should include the in
voice· number, the amount paid by . 
year;· the amount of · the refund re
quested, and the amount of any previ-
ous·refund. . . · · · . 

Request for refunds should be 
mailed to· the Office .of the Controller, 
U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555. · ' 

Pursuant to .the Atomic Energy Act · 
of 1954, as amended, the Energy Reor
ganization Act of 1974, and· sections 
552 and :553· of Title 5 of. the United 
States Code, the following amend-· 
ments to Title 10, Chapter I, Code of . 
Federal · Regulations, Part 1 70, are 
published as a document subject to 
~~~~~!cation to be effective March 23, 

45 FR 60705 
Pubiished 7/31/80 
Effac:tive 7 /31/8') 
Effective Date 12/24/80 • 

Safeguards on Nuclear Materla/

lmplementatlon of US/IA EA-Agreement 

SN Part'75 Statements ~f Considaration. 

46 FR 49573 

Pul>lished 10/7/81 

Effe~i.ve 11 /6/81 

10 CFR Part 170 

Fees for Review of Appllcatloi18 

AGENCY: Nuclear Regulatory 
CommillBiOU. 
ACTION: Final rule. 

SUMMAl.m The Commi111fon la · . 
promulgating an interpretative nile to 
clarify that fees for review of power 
reactor license ·application• and major 
fuel cycle license applications will be 
charged, as appropriate, when Mview of 

* Amended 45 FR 84967 

an application ls completed, whether by 
Issuance of a permit, license, or other 
approval, or by denial or withdrawal of 
an application. or by any other event ' 
that brings active CommiBBion review of 
the application to an end. · 
EFFECTIVE DATE: Novembef 8.1981:. 
FOR FURTHER INFORMATION CONTACT: 
William 0. Miller, Chiet IJcense Fee 
Management Branch, U.S. Nuclear 
Regulatory'Commission. Washington. 
D.C. · 20555, T~lephone: S01-191r7ZZS. · 
IUPPLEMENTARY INFORIIATIOfC Based 
upon the l1U1g11age of.to CFR 110.i~) 
.and of footnote 3 to 10 Q'R 170.21 
(footnote 3 reads in pertinent part 88 
follows: ''When review ot the permit, 
license, approval, or amendment is 
complete, the expenditures for 
professional. manpower and;appropriate 
•upport services will be determined and 
the resultant fee asseued, but in no 
event will the fee exceed that shown in ' 
the schedule of facility fees.• • ~ ") the 
Commission has been billing power 
reactor construction permit applicants 
for the actual costs of review of 
wi~drawn. applications up .to the time 
the applicant withdraws the application 
from Commission .conaideratioli. · 

It was the Commission', intent in 
promulgating 10 CFR Part 170 that. 
charges be assessed whenever a review 
is brought to an end, whether by reason 
of iHuance of a license, 11 denial of an 
application. or by its withdrawal, 
auspension .or postponement. These 
charges are authorized and directed 
under Title V of the Independent.Offices 
Appropriation ~ct of 1952 (31 U.S.C 
4838) and supported by judicial decision 
upholding charges for government 
services rendered to applicants based 
upon cost to the agency. See e.g., 
Mississippi Power and Light v. NRC, 601 · 
F. 2d ZZ3 (1979) cert. denied 444 U.S. · 
1102 {1980), and cases cited therein. The 
fee guideline• approved by the' · · · 
Commission and the Court of Appeals in 
Mississippi Power and Light v. NRC. · 
11upro, make clear the Commission'• 
position that the review of an · 
application at the request ofan 
applicant is a service for -.vhich a charge 
may be made. Under the guidelines, fees 
may be assessed for services rendered 
at the request of an applicant whether or 
not these services are linked to or, result 
in the issuance of a permit or license. 
For example, the guidelin"es support the 
Inclusion in the fee echedule of "special . 
projects and reviews" that do.not result 
In Issuance of permits; licenses or · · 
approvals but are yet subject to a fee for 
the service based upon actual cost (10 
CFR 110.21, Schedule F). The review 
given a power reactor application that 
does not.end in a permit or license is 
analasous to a special project with . 
respect to the work performed and. the 

•ervice rendered to the applicant 
The interpretative amendments to 10 

CFR 1ro.i2 are intended to remove any 
possibility o( misunderstanding the · 
Commission', intent to charge fees on 
withdrawal or denial of an application 
and in appropriate cases of suspension 
or postponement of action on an 
application. The Commission will 
consider billing an applicant for costs 
incurred in the processing and n,view of 
an application upon either a otatement .· 
of intent by the applicant to .postpone 
further review effort or a delay in the 
construction schedule which causes the 
•taff to postpone further review. In the 
event an application is reinstated · · 
without.significant changes, or review· 
effort recommenced, subsequent charges 
will accrue only from the time of · 
reinstatement or recommencement of 
review effort. In these cases the 
aggregate of charges for review of · 
applications covered by the actual cost 
principle will not exceed the scheduled 
~ount for the class of facility. 

Although the impetus for iBBuing this 
interpretative rule stems from the · · 
withdrawal of power reactor · · 
construction permit applications. the 
interpretative amendments a1ao apply to 
certain materials licenses applications 
subject to the actual cost principle u . 
•tated in footnote 4 to 10 CFR 170.31. 
These are primarily major.fuel 
proceSBing and fabrication plants, waste 
1torage and disposal facilities, spent fuel 
•torage facilities, uranium mil!ing plants, 
evaluation of casks and packages, and 
special projects. . 

Since the new language merely . 
restates what the Commission's nile has 
been on collecting fees for withdrawn or 
otherwise terminated applications since 
the promulgation of revisions to 10 CFR 
Part 170 (43 FR 7218; Febl"\lilry 21, 1978), 
the clarifying language Is applicable to 
all license applications on file before the 
Commission on or after March 23, 1978, 
the effective date of the current version 
of 10 CFR Part 170, as well as to thoae 
received after adoption of the clarifying 
language. 

Although the rules' changes in these 
amendments are interpretative only and 
could have been published effective 
immediately without notice and 
comment under 5 u.s.c. 553(b), and 
without the.customary 30 days notice 
under 5 U.S.C. 553(d), the Commission 
decided to solicit. public comment prior 
to adopting the clarifying language. (See 
45 FR 74493, November 10. 1980.) 

Four comments were received. All 
objected to the proposed rule. A 29-pqe 
comment submitted by Shaw, Pittman, 
Potts and Trowbridge, a law firm · 
representing several electric utilitiea, 
claimed that the propoaed rule could not 

.be regarded BIi an interpretation of the 
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existing fee rules, effective since March 
23, 1978, but rather amounted to "a . 
substantive amendment by which the 
Commi&11ion for the finlt time Neb to 
impose license fees on withdrawn . . · , 
applications." To support this claim the 
Shaw, Pittman comment ~ed that the 
1978 fee regulation. 10 CFR Part .170. ·. 
made no provision, "either dfrectly or by 
fair inference," for the payment of feea,. 
otb!!f than the epplication fee, for . · 
review of license applications that are 
withdrawn before a license or 
conatruction pe~t issues. Accordingly, 
Shaw, Pittman asserted that the NRC 
cannot, a11 the proposed interpretative 
ftde would do, impose fees to NCOVer 

costs lncurred in proceningUcenae,. ; 
applications that were on file on C?1' after 
March 23, 1978 bot have since been 
withdrawn. "Even auoming that the 
Independent Offices AppropriatiooAct 
(IOAA) would permit the assesament of 
such fees for withdrawn applicatioiis," . 
thia commenter concluded, "at the ·moat, 
the Commission can u1e&11 license feea 
on withdrawn application, only ,ill 
connection with aervices and. benefjta 
rendered by the Commission after the 
effective date of the propoaed 
amendment" · .. 

The other commenten ....UY 
agreed with the Shaw, Pittrau poaition 
.that fee1 for withdrawn W,icatiooa 
were not imposed by die iara fee 
regulations and therefore c:mmot ~ 
imposed by an "interpretative" rule 
based on those regulatioru,. 11ae other 
commenters also raised the argument ' 
that the Commission Jacks statutory 
authority to lmposed fee! for withdrawn 
applications because the applicant has 
received no "special benefit" when an 
application bai been withdrawn. Public 
Service Company of Oklahoma, fur. 
example, noted that it."shared the . 
widespread interpretation of Part 170 
that such fees were to be charged or.1:J 
upon successful compleHon of review.• 
(Commenter's emphasis.) · 

In response·to these comments the. 
Commission reaffll'llls at the outset Its 
conclusion that NRC review of a license 
application constitutes a •special 
benefit" aubject to a fee under the 
IOAA, whether or not a licenae iuuea 
after completion of the review. The 
NRC'1 work in performing these rev:lewa 
Is a service rendered at the requeat al 
the applicant. The Commiasion'1 fee. 
guidelinea, aet out in the 1i78 ootice 
prom,i)gatiq the preaent fee achedule, 
made It plain that under the IOAA feea 
coald be uaeued to recover the coat of 
pruvidmg these services: 

Fen may be auened to pereonn who ue 
ldantfflable rec:lplentll of "apecial benefita" 
confemid by ll)edficaIIJ ldl!Dtified actlritiu 
or die NRC. 11&e term "apecial benafita" 
lncludea 11ervlcee rendered at the reqlieat of• 
recipient and all aervicen neceuaey for the 

UIIUllDce or. required pennit, license, 
appl'Oftl, or amendment, or odler emvlcn 
necelAII' tu ~ a recipient In complyma 
with slatuforJ' obllgatlona or obllptiom 
under tbe Commisel1111'1 resu)atiom.. 

See the Oommi11Slon'11 ~ swdelines 
(43 PR m1, February 21, 1978).·'Jbeae 
guidelines ware quoted with approval ill 
Mississippi Power and Light T.NBC, . 
supra. 11M!re ii thus no doubt that 
pursuant to the X>AA and the fee , 
gwdelinea the Commiuion ha, authority 
to impose a fee to nccn,er the !COit of 
processing a license application that ha1 
been withdrawn. 

, The notice of final rulemaklns also 
made clear that under the fee echedules 
effec.tive March 23, 111'18, the . 
Commiaaion intended to exert tbia 
authority by imposing -11 fees allowed 
by the guideline,, bamng exceptional 
ciraumltancea. The relevantlanguqe 
from the notice is u foUOM1: 

Theee ,gnldetinea determine whether i,r not 
the Commlnlon may charge a fee £m, a 
particular aenice end what the ma.,rtmum t'ee 
mar be. 1n 1c-,111g with the wmae al 
Coagren expreaeed In tile lnd,epeadmt 
Officea AppropriatiOII Act of 11162 that qency 
ricUvltiea performed OIi behalf of penom the 
agency ael'l(ea "•hall.be 1eli-1uata~ to the 
full extent po611ble, • the Commi11ston 111 · 
generaDy obliged to impose the fees allowed 
bJ these galdelinea wbel'I? It ii fair and 
equitable to do ao. 1he Commtaim , 
.,..,...mes that m exceptionaJ i::ircamllluaea 
fairness may require that a fee be 1et at a 
level below the cost or renderin8 the aervlce. 
However, the Commission'a discretion lo 
reduce fees ror certain service categories la 
limJted by the IOAA mandate and by the 
requirement that a consistent and 
fundamentaily fair fee structure 1111181 11ooiml 
equal treatment lo 11lmllarty situated 
reciplentl of agencysemceL [43 FR mt 
(February 21. 1978)1- · 

'11lose NRC activities and servicel 
which the Commission did iniend to 
exclude from cost recovery were · 
Identified with specificity fn the notice. 
See 43 FR 7212. 7213. None of the 
services specified as exempt from fees . 
could reasonably be interpreted lo 
Include review of license applications 
later withdrawn. Nor is there any 
suggestion or reasori to believe that the 
Commisaion would :iiave regarded it as 
generally unfair or inequitable to 
recover lhe coals or reviewing license 
apptlcaHone which hll'D out lo be 

. unsuccesaM. Rather, the notice of 6nal 
rulemaking 1tated that "'{t)hose 
regulatocy services which provide . 
special benefit to applicants and 
licensees include: L The processing and 
reviewing of applications o.r requests for 
construction permits, '-'Perating llcense11, 
manufachui.nB licenses, materials 
licenses• • ... [43 FR 72i3 (emphasis 
added)]. A. this language indicates, the 
notice tied "special benefits" to the 
processing and reviewing, not 

neceHarily to the iHuance of the license 
itaelf. A:inended lansuage in the fee 
regulation, 10 CFR 170.lZ(b), confirmed 
this emphasie on completion of review 
rather than license Issuance u lhe fee
tri,uering event 1 · 

:lO CFR 110.11.(b) Uoetr. Fen. 
Pee• for coulnl::tian permlta, oparatiui 

UceDN1, lllllDUfaclu,rina licemea, and 
materiala licensea. ·are payable upon 
no1:lficalion by the Commission when the 
review or the project la completed. 

Finally, the notice of final rul~iriaking 
annoanced a mafor change in the 
Commission'• method of determlilins 
fees. Henceforth. fac:ility fees were to be 
hued OD the Comminfon'11 actual 
"expenditures for profeaional ' 
manpower and appropriate aupport 
1ervicea required lo proceu the . 
application or request'' '3 FR 7216. The 
switch to an actual-cost basis; u 
distinguished from fixed fees based on 
the average cost for issuing a particular 
type of license, made it poaible to 
determine and impoue a fee based on 
the actual coat for any lice111e review, 
even when, be(:ause of withdrawal or 
·some other reason for termination, the 
re\·icw was completed at en atypical 
intermediate stage short of license 
issuance. 

For the reasons given in the above 
discussion, the Commission has 
concluded that the notice of final 
rulemaking and the language in the rmal 
rule itself gave fair and adequate notice 
to license applicants that for 
applications on file after March 23, 1978 
the Commission would charge a fee for 
withdrawn applications. The fee would 
be sufficient to recover the costs the 
NRC had incurred in reviewing those 
applications, to the extent the costs 
were not already covered by the 
application fee. The commenters' 
arguments to the contrary place 
unwarranted emphasis on certain 
language in 10 CFR 170.12[a), dea~ . 
with application fees. which pl'OVldes 
that "{a)ll application fees will be 
charged irrespective of the 
Commission's disposition of the 
app!ii:ation or a withdrawal of the 
application." The commenter& assert 
that this language, which appeared in 
the original 1969 proposed fee 
regulations and remains unchanged in 
the current version of the regulations, 
must be taken as the Commission's total 
and exclusive mechanism for recovering 
review costs of withdrawn applications. 
Yet it i1 clear that the power reactor 
construction permit application fee, 
presently set at $125,000, falla far below 
the co11t which the Commiuion can 

1 The 1uperaoded rule, 10 CPR 170.U(o) (11177). 
had ,tated: ' 
"- • • • 1ft payahh wt.. -.e mruCndloa 

permit 1DD1ufacluriac Hcaiae apsatiDa llceme ii ...... 
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• Incur in reviewing an application prior 
· to withdrawal. 1 It does, of course, 
guarantee the NRC at least partial coat 
recovery should an applicant become 
insolvent. but one could not reasonably 
Interpret the 10 CFR 110.12(a] provision 
for retention of this fee Ill by itself a 
fulfillment of the Commui11ion'11 
expressed intent in the 1978 regulations 
to recover to the full extent allowable 
the coat of providing special benefits. 

'Che commenters are co1Tect that prior 
to adoption of the 1978 rule the 
Commi~sion's regulations did not 
pro~d~ for recovery of withdrawn 
apj:>lica·µoo costs beyon~ the amount of 
the application fee. Fees in addition to 
the application fee became payable only 
''when the conatruction pemlit • • • is 
Issued." See 10 Cffi 170.12{b] {1977). See 
also the proposed § 1:70.1?.{b) in the 
Commiasion 's 197:7 notice of proposed 
rulemaking, 42 FR 22149, 22182 (May 2, 
t!mJ.J'he oommenten1 are aot Justified 
nowever, in concluding that in the 19:78 
rule the Commission intended to . 
continue this treatment of withdrawn 
appli~tions. In addition lo chaµged . 
language in 170.1?.{b), a clear signal that 
the· practice had changed was the switch 
in the 1978 final rule to an actuel-cout 
basis for determining Fees, which made 
practical the assess~ent offees. 
reflecting the actual review costs for a 
withdrawn application, to be collected 
".when the review, is completed,• 10 
CFR t70.12{b) {1979}.1 From this 
emended language in 170.tZ(b), Yiewed 
In the context of the overall rulemaJdns 
emphasis on coat recovery, it should 
have been plain that under the new fee 
schedule an applicant cannot avoid 
review cost already incurred by 
withdrawing the application. Fees 
asseued afler March 23, 1978 for the 
review of construction permit {CPJ or 
operating license [OL} applicationa, 
whether withdrawn or resulting in the 
Issuance-or• CP or OL, were to be 
based on the actual manpower and 
contractual aervices costa e?(pe,nded for 
the review. The maximum fee for a CP 
or OL prescribed by regulation is , 
assessed and collected upon Issuance of 
the CP or OL The actual human 
resource expended for the review i• 

•ni, Cnnvnf11l1111 \aa aa111e1lcaau afu mi11ioia 
doll an in n,viewhJa ewfit aoutructlan _permit 
11ppficalion1 thl!lt have been wfthdni- and blll.ed 
1ince Merdi 21, 1ft. fte appllcatian l'eea recefftd 
from thele appllamll kllal DIiiy IIISJIIIO, Olber 
appllcationa ba"" aJ.o beml wllhdrawa far wlliah 
lhe NRC hauiot yat completed lha·billiu& pn>cllU, 

1]1ie chqe 'IQ 411 actual coat bull WU .not part 
of the iule propoaed ID 1877 hut WU adoplad by Iha 
CommlNlon in lbe final rule proawlpted la 21178. 
ColllPared lo lhe pn!viDl8 !lat (~ RlleAI-DII thia 
chqe benefit. appllcanta by auwiag dial lhe la 
for ,.t,cillty n- wtil not exceed Ille actual coat 
of proce111.Q& ( DI' I fixed fee ael DUI Ill tJae 11Cbadul1, 
wbich:"er la lower). lbereby &ivina applicaall 1111 
opportuall)' 1o reduat their ncenama ca,1a below lb 
lt:vel of fixed tee.. 

determined after iHuance of the CP or 
OL and the utility ia notified whether or 
not • refund may be due: If the 
application la withdrawn, the human 
resource expended is determined after 
tlle ooensing board bas dismi111ed the 
case (if a bearing has commenced). and 
the utility ill billed accorclinsly. Once an 
application [CP or OL) i1 filed and the 
11taffbegim review, the costs associated 
with the review are costs that are 
covered by I 170.U(b) rather than cost 
subject to the acope of 1170.1,Z{a). The 
revised lansuase of I 170.12(b) reflects 
this change. . · 

The Shaw, Pittman comments cite 10 
CFR 170.Zl, footnote 4, dealing with 
early site reviews, as a supposed 
contradiction to the Commission's 
position that the 1978 rules imp011e fees 
for withdrawn applications. Footnote 4 
provides •• follows: · 

Where a fee Jaa1 been paid f.ar • fac:ility 
early !lite review, the chaqe will be deduc:ted 
from the fee for• COD1truction pennit ieaued 
for that lite. A aeplll'llte daarse will aot be 
assesaed for'• site reYiew where the peraon 
requesting lhe tniew bu an application for a 

· construction permit on file for the same site, 
except ..,-here the application is withdrawn 
by the applicant or denied by the · 
Commission. [Commenter's emphasia) 

The comment •tatec 
Footnote 411 based on the premise that the 

fee for a 1fte review will ordinarlly be 
Included In lhe cionstniction permit fee. 'nut 
final "except" dause la nece1111ary so that the 
early lite review fee can be co1lected 
1epara tely In the event that the conatructlon 
penni1 application is withdrawn and no · 
construction permit fee can be charsed. 
However, If the Commwloo la correct In Ill 
"interpretation" here-that the current 
regulations were elwayi Intended to require 
payment of llcenae fees OD withdrawn 
comtnaction permit applications-then the . 
"except" clause In footnote 4 would be 
rendered totally meaninglesa and redundanL 
This i1 ao becaue the com,tructlon pennit fee 
,till would be payable deaplle withdrawal 
and would Include the coat of tu NRC 
-review of the ~tie portion or the application. 
Jn 1bort, there would be DO need for a apecial 
provision to enaure coUection of the 1lte 
review fee upon withdrawal of the 
comtruction permit appllcatian. · 

The comment la com,ct that Footnote 
4 rests on the premise that the fee for an 
'l!arly site review (ESR) will ordinarily 
be included in the CP fee, but the 
comment has misinterpreted the "except, 
where • • •u dawie. Footnote 4 la 
intended to cover eadj aite. reviews 
filed under Appendix Q of the 
regulationa. The "except" clause is 
necessary ao dult the early 11ite review . 
fee can ba collected aeparately in the 
event that the early •its review 
application {Appendix Q) ia withdrawn, 
not the CP applicaUon. An applicant 
might very well withdraw the BSR 
Appendix Q application without 

withdrawing the Part 50 CP application, 
for example, in a c:ue where the 
applicant finda a more 11uitable 11ite for a 
proposed plant while the ESR for the 
lite initially 11elected ia still in prosresa. 
Thus, the "except" clause ia not . . 
meaninglesll and redundant. In fact. the 
language reinforces the Commie11ion'11 
Intent to treat withdrawn Appendix Q 
applicationa the same u withdrawn CP 
applications, that is, charp for them if · 
they are withdrawn. 

The commenter also auggest. that, if 
the CommiS11ion can collect • fee for a 
withdrawn CP application. then by a 
literal reading of foolnoti! 4 the 
Commi&llion could collect an illesal · 
double reOOYecy by chargins fm lhe ESR 
as well The followiog example ol Jiow 
footnote 4 might work in practice · 
demonstrates that no auch double 
recovery is possible. allhoush 
technically the Comroiu,on could 
recover a separate early site review fee 
in addition to a fee for the withdrawn · 
construction permit applicatior.. 
Collection ofseparate fees could come 
about as follows: (1) An Appendix Q 
application is filed and review is started 
by the Commission, (2) the applicant 
. subsequently files a CP application 
which incorporates by reference the 
Appendix Q ESR and review begins on 
the reactor design, (3) site problems 
d~velop and the applicant withdrqwa 
the Appendix Q application. (4) 
applicant requests continuation of CP 
design review while looking for another 
site, (5) applicant subsequently 
withdraws the CP application. Footnote 
4 of I 170.Zl allows the Commission to 
immediately bill the applicant for the 
Appendix Q application upon 
withdrawal despite the fact that there la 
an active CP application on file and 
being reviewed. When the CP 
application is subsequently withdrawn, 
the Commission could bill for the Office 
of Nuclear Reactor Regulation [NRR) 
design review and Office of Inspection 
and Enforcement (IE) quality assurance 
work that has been completed from the 
date the application was filed to the 
date of withdrawal. There could never 
be illegal double recovery by the 
Commission since the fees for both 
reviews would be based on the actual 
manpower expended separately for,~1) 
the Appendix Q review and (2) the CP 
design work. 

One commenter called attention to the 
expreH exemption from fees for 
withdrawal of application for early site 
reviews and argued that this exemption 
militated against charging a feefor a 
withdrawn application. It is correct that 
the Commisaion authorized an 
exemption from fees for certain early 
site reviews requested before Marc;b Z3, 
1978, in order to avoid an appearance of 
retroactively imposing· a fee for a type of 
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review where no fee bad been 
prescribed by the regulations. Thi• 
exemption was granted in the March 
1978 notice of final rulemaking and i11 
limited to early site reviews requested 
811 special projects. It thu11 applies only 
to early site reviews requested under 
Appendix Q to 10 CFR Part 50, and not 
to early site reviews conducted 811 part 
of a standard construction permit 
review (see 10 CFR 2.lOl(a-1)). 

In sum, the Commission does not find 
persuasive the commenters' assertions 
tliat the fee regulations adopted on 
March 23, 1978 provide no basis for the 
Commission to impose fees recovering 
the coats of processing applications 
withdrawn since that time. The 
proposed interpretative rule, 45 FR 
74493, does not ad<! substantively to the 
provisions already in the Commission's 
_regulations. This being the case, the 
Commission rejects the commenters' 
characterization of the proposed rule as 
"an impermis'sible retroaclive fee 
assessment" which will impose "severe 
hardship on iarge numbers of 
applicant11." The Commission sees no 
unfairness or "severe hardship" in 
requiring persona who have requested 
and received NRC review of license 
applications to pay the costs of that 
review in accordance with the IOAA, 
the intent of Congress. and the intent of 
the Commission as expressed in the 
Statement of Consideration for the final 
rule and the language of the rule Itself.' 
Applicants presumably entered into the 
licensing proce88 prepared to pay the 
costs of review in the expectation that.a 
license would eventually iHue. In 
claiming "hardship" the commentera 
have not demonstrated that applicants' 
decisions to seek licenses or to put off 
withdrawing applications already before 
the Coinmission have in fact hinged on 
any reasonable belief that revie.w costs 
would be picked up by the NRC 
whenever the applicant should choose 
to declare the quest for a license 
abandoned. The Commission reject. 

• Althousb the interpret111fve rule-la not 
"retroactive," a1 the commenten have 
characterized It, if it wen1 the Commi,sion would 
find ample legal authority ror lmpoams 1ucb a rule. 
In SEC v. Chener, Corp., 332 U.S. 11M (1974). died 
by the Commentera. for example, the Supreme Court 
held that retroactive rulemaldns waa not per 1111 
forbidden 1111d that "retroactlvity muat be balanced 
agaln1t the mi1chief of producing a reault which la 
contrary to 1tatutory de1ign or lo leaal and 
equitable prlnciple1:' The commenterw. referring lo 

· Chtmery, 111!1! no "miachier· In applylns the 
Commia1lon"1 Interpretative rule proapectlvely only, 
but the CommiHion would regard 1111 1ub1tantlal 
milc:hlef llllnecesaarily to lmpoae on the public 
treHury cost, or more than 1lx million dollan 
Incurred by the government In perfonnlns aervice1 
at the request or private bene6ciarlea (aee footnote 
z 11bove), albeit the requestera have now chansed 
their mind, about wanting tho1e 1ervlces, espec!al!J 
where Consres• ha1 made plain Ila Intention that 

· ~uch COIII 1hould be recovered. 

these general contentions of "hardship" recipients, including both materials and 
and concludes that there ii no facility applicants and licensees. The 
unfairness in imposing fees for revision is based on the costs of 
withdrawn applications In the manner providing services in accordance with 
described by the proposed interpretative the Commission's license fee guidelines 
rule. published on May 2, 1977; subsequent 

Pursuant to Title v of the Independent evaluation of costs incurred by the NRC 
Offices Appropriation Act of 1952 (31 for inspection and review activities; and 
U.S.C. 48Sa), the Atomic Energy Act of evaluation of.public comments ~n the 

1954 d d, d ..... ti 
O 552 and proposed revision of the reg~lat1ons on 

, as amen e an _.,..c o s fees. 
553 of Title 5 of the Uruted States Code, · .... 
notice ls hereby given that the followins >,!EFFECTIVE DATE: June 20, 1984. · . 
amendments to PIU't 170, Title 10, FO~ !""RTHER ~NFOR"'."ATION CONTACT: 
Chapter I, Code of Federal Regulatiom, Wilham 0. Miller, L1cens~ Fee 
are adopted subject to codification. Man~g~men~ Branch, Office of . 

46 FR 58281 
Published 12/1/81 
Effective 12/1/81 

Licensing Requirements for the 
Storage of Spent Fuel in on 
Independent Spent Fuel Storage. 

_ Installation; Minor Clarifying and 
Conforming Amendments 

See Part 72 Statements of Consideration 

47 FR 57446 
Published 12/27/82 
Effective dates: 
10 CFR 20.311 of Part 20 effective 
date is 12/27/83; 10 CFR Part 61 and 
all other changes effective 1 /26/83. 

Licensing Requirements for Land 

Disposal of Radioactive Waste 

See Part 61 Statements of Consideration 

49 FR 21293 
Published 5/21/84 
Effective 6/18/84 

10 CFR Part 170 

Revision of License Fee Schedule 
AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
that include the schedule offees for 
inspections and for the review of 
applications and requests for permits, 
licenses, approvals, amendments, 
renewals, and special projects. The 
revised schedule of fees will more 
completely recover NRC costs incurred 
in providing services to identifiable 

Adm1mstrahon, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, 
Telephone: (301) 492-7225. 
SUPPLEMENTARY INFORMATION: The 
Commission published a notice of 
proposed rulemaking on November 22, 
1982 (47 FR 52454-52466), which was 
corrected on December 17, 1982 (47 FR 
56505-56506), revising its fee regulations 
and schedule of fees for review of 
applications and requests for permits, 
licenses, amendments, renewals, 
approvals; special projects, reactor 
operator testing and routine and non
routine inspections. The proposed 
schedule would have removed the 
ceiling or maximum limits on fees for 
review of applications or requests for 
reactor construction permits, licenses, 
amendments, approvals, and topical 
reports; inspection of reactor facilities; 
applications or requests for uranium 
enrichment plants; major materials fuel 
cycle activities, including applications 
and licenses for 200 grams or more of 
plutonium in unsealed form or 350 grams 
or more of contained U-235 in unsealed 
form or 200 grams or more of U-233 in 
unsealed form, receipt and storage of 
spent fuel, possession and l!Se of so:irr.e 
material in recovery operations: 
applications for licenses for receipt of 
waste byproduct material, sauce 
material or special nuclear material 
from other persons for the purpose of 
commercial disposal by burial by the 
licensee and licenses authorizing 
contigency storage of low-level 
radioactive waste at the site of nuclear 
power reactors; applications for licenses 
authorizing the use of byproduct 
material for field flooding tracer studies: 
applications or requests for approval of 
spent fuel casks and packages; and 
applications or requests for review of 
standardized spent fuel facilities or 
special projects. 

The notice of proposed rulemaking 
invited interested persons to submit 
written comments for consideration in 
connection with the proposed 
amendments on or before January 18. 
1983. Upon request, the Commission 
extended the comment period to 
February 8, 1983. 
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The Commission placed in its Public 
Document Room at 1717 H Street. NW., 
Washington, D.C., data used in > developing the proposed rule and re\'ised 
schedule of fees. In addition, the 
Commission's staff has been available 
to answer any questions concerning the 
notice of proposed rulemaking. 

The November 22, 1982 notice of 
proposed rulemaking set forth the 
Commission's guidelines for fees under 
Title V of the Independent Offices 
Appropriation Act of 1952 (IOAA) (now 
codified at 31 U.S.C. 9701). These 
guidelines took into account guidance 
provided by the U.S. Supreme Court on 
March 4, 1974, in its decision of National 
Cable Television Association, Inc. v. 
U11ited States, 415 U.S. 336 (1974) and, 
Federal Power Commission v. New 
England Power Company, 415 U.S. 345 
(1974). In these decisions, the Court held 
that the IOAA authorizes an agency to 
charge fees for special benefits rendered 
to identifiable persons measured by the 
"value to the recipient" of the agency 
service. The meaning of the Independent 
Offices Appropriation Act of 1952 was 
further clarified on December 16, 1976, 
by four decisions of the Court of 
Appeals for the District of Columbia. 
National Cable Television Association 
v. Federal Communications 
Commission. 554 F. 2d 1094 (1976]; > National Association of Broadcasters v. 
Federal Communications Commission, 
554 F. 2d 1118 (1976); Electronic 
Industries Association v. Federal 
Communication Commission, 554 F. 2d 
1109 (1976); and Capital Cities > Communication Inc. v. Federal 
Communications Commission, 554 F. 2d 
1135 (1976). These decisions of the 
Courts enabled the Commission to 
develop fee guidelines that are still used 
for cost recovery and fee development 
purposes. 

The Commission's fee guidelines were 
upheld on August 24, 1979, when the 
U.S. Court of Appeals for the Fifth 
Circuit held in Mississippi Power and 
light Co. v. U.S. Nuclear Regulatory 
Commission. 601 F. 2d 223 (1979), cert. 
denied 44 U.S. 1102 (1980), that (1) the 
Nuclear Regulatory Commission had the 
authority to recover the full cost of 
providing services to identifiable 
beneficiaries; (2) the NRC could properly 
assess a fee for the costs of providing 
routine inspections necessary to ensure 
a licensee's compliance with the Atomic 
Energy Act and with applicable 
regulations; (3) the NRC could charge for 
costs incurred in conducting 
environmental reviews required by 
NEPA: (4) the NRC properly included in 
the fee schedule the costs of 
uncontested hearings and of 
administrative and technical support 
services; (5) the NRC could assess a fee 
for renewing a licence to operate a low
level radioactive waste burial site; and 

(6) the NRC"s fees were not arbitrary or 
CHpricious. 

On July 19, 1982, the U.S. Court of 
Appeals for the First Circuit decided the 
New England Power v. NRG, 883 F. 2nd 
12 (lst Cir. 1982) concerning the 
assessment of fees for withdrawn 
applications. The Court held that 
applicants may not be billed for the cost 
of reviewing withdrawn applications for 
which the request for withdrawal was 
filed with the Commission before 
November 6, 1981, the effective date of 
the Commission's interpretative rule 
concerning this matter. The Court 
further stated that "review work 
performed by the NRC at the request of 
an applicant constitutes a sufficiently 
substantial and particulalrized benefit to 
the applicant to justify the impClsiticm of 
fees under the court's reading of the 
IOAA." 

The NRC staff examined the Fiscal 
Year 1981 costs of providing licensing 
review and inspection services and 
determined that the Commission's 
March 23, 1978 schedule of fees in 10 
CFR Part 170 was not adequate to cover 
the costs of providing the service nor did 
they meet the intent of Congress as set 
forth in Title·V of the Independent 
Offices Appropriation Act of 1952. Title 
V of the Independent Offices 
Appropriation Act was formerly 
codified at 31 U.S.C. 483a. With the 
enactment of Title 31, United States 
Code, into positive law, Pub. L. 97-258, 
September 13, 1982, 96 Stat. 1051, the 
law is now found at 31 U.S.C. 9701, and 
reads as fpllows: 

Sec. 9701. Fees and charges for Government 
seri·ices and things of value 

(a) It is the sense of Congress that each 
service or thing of value provided by an 
agency (except a mixed-ownership 
Government corporation) lo a person (except 
a person on official business of the United 
States Government) is to be self-sustaining to 
the extent possible. . 

(b) The head of each agency (except a 
mixed-o\l{nership Government corporation) 
may prescribe regulations establishing the 
charge for a service or thing of value 
provided by the agency. Regulations 
prescribed by the heads of executive 
agencies are subject to policies prescribed by 
the Presidant and shall be as uniform as 
practicable. Each charge shall be-

(1 J Fair: and 
(ZJ Based on-
(AJ The cost to the Government: 
(BJ The value of the service or thing to the 

recipient: 
(CJ Public policy or interest served; and 
(DJ Other relevant facts. 
(c) This section does not affect a law of the 

United States- · 
(1) Prohibiting the determination and 

collection of charges and the disposition of 
those charges: and 

(2) Prescribing bases for determining 
charges. but a charge may be determined 
under this section consistent with the 
prescribed bases. 
(Pult. L. 97-258, Sept. 13, 1982, 96 Stat. 1051) 

Commission guidelines (47 FR 52454) 
were used as the basis for determining 
whether or not a particular licensing or 
inspection service rendered by the NRC 
may be subject to cost recovery under 
this rule and what the fee may be. The 
November 22, 1982 notice of proposed · 
rule making and the schedule of fees 
contained therein contemplated full cost 
recovery where it was determined to be 
fair and equitable. 

In developing the revised schedule, 
the staff analyzed the functions 
performed by each NRC office to 
determine which activities, if any, 
provided special benefits to applicants 
or holders of licenses, permits and 
approvals. After each service was 
properly analyzed and categorized, a 
yearly professional staff rate was 
developed for the Offices of Nuclear 
Reactor Regulation (NRR), Nuclear 
Material Safety and Safeguards (NMSS), 
and Inspection and Enforcement (IE), 
and for the Advisory Committee on 
Reactor Safeguards (ACRS), Atomic 
Safety and Licensing Board Panel 
(ASLBP), and Atomic Safety and 
Licensing Appeal Panel (ASLAP). The · 
rates in § 170.20 were developed using 
(1) each office's costs of personnel 
compensation (salaries), personnel 
benefits, administrative support and 
travel, (2) the number of professional 
employees working in each program 
office (excluding administrative, 
supervisory and management direction 
employees), and (3) the overhead 
support costs based on an analysis of 
Program Direction and Administration 
and Program Technical Support 
provided to NRR, NMSS, IE, ACRS, 
ASLBP,and ASLAP. 

After the analysis, the staff effort and 
other costs of the Offices of the 
Secretary (SECY), Controller (CON), and 
Management and Program Analysis 
(MPA) now Resource Management, 

. Administration (ADM), Executive Legal 
'Director (ELD), and Executive Director 
for Operations (EDOJ were allocated as 
overhead support to other NRC offices. 
These costs of SECY, ELD and EDO 
were allocated on a percentage basis 
while the costs of ADM and CON were 
distributed to all NRC offices on a pro 
rata basis based on staff complement in 
each office. 

Analysis of Comments Received 

One hundred twenty-nine letters were 
received commenting on the proposed 
revision to Part 170. Fifty-three letters 
were from persons concerned with Part 
50 facilities and 76 commented on fees 
for materials licenses. Fifty-two of the 76 
letters commenting on materials licenses 
were concerned with medical programs, 
eight were concerned with uranium 
mining or milling interests, and the 
remaining 16 were concerned with other 
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types of industrial applications. In 
addition to the 129 letters of comment, 
13 letters of inquiry were received from 
Congressmen. Copies of all comment 
letters are available for public 
inspection or copying for a fee at the 
NRC's Public Document Room, 1717 H 
Street. NW., Washington, D.C. 

The comments ranged from strong 
opposition to all fees to the argument 
that the proposed fees were inadequate 
to recover the NRC's costs of all work 
necessary to protect the public health 
and safety and environment. . 

Most comments took issue with the 
proposed amendment in six areas: 

(1) The proposed elimination of 
ceilings on fees; (2) retroactive 
application of the proposed 
amendments; (3) charges for certain 
kinds of exemptions or extensions of 
time required to comply with a rule; (4) 
the need for NRC management control 
over the review and inspection process: 
(5) charges for non-routine inspections; 
and (6) proposed fees for medical 
program licenses. 

Elimination of Ceilings 

Comments on the proposed 
elimination of maximum fees asserted 
this action was inequitable and did not 
take account of staff inefficiencies and 
variations in the work product of 
personnel that exists in the licensing 
process. Commenters asserted that 
these variations in staff efficiencies are 
beyond the control of the applicant and 
that the applicants should not have to 
pay for perceived staff deficiencies and 
inefficiencies in the licensing process. 

In legal terms, it is clear that the 
Commission may charge the full cost of 
processing an application for which the 
-applicant receives a special benefit not 
available to the public at large. This is 
clearly one of the conclusions to be 
drawn from Mississippi Power ond 
Light v. U.S. Nucleor Regulatory 
Commission, 601 F.2d 223 (5th Cir. 1979) 
where the court approved the fee rule 
and schedule published in February, 
1978. That fee schedule included full 
cost recovery for several kinds of 
licensing activities as well as 
Commission reviews that fell within the 
category of special projects. In 
upholding the fee schedule, the court 
explicitly emphasized the legal authority 
of the Commission to recover the full 
cost of providing services to identifiable 
beneficiaries. See id. at 232 and 233. > Although there is no legal objection 
to full cost recovery, in response to 
comments received, the final rule has 
been amended to retain a predetermined 
ceiling or maximum fee for a majority of 
applications and licenses where the fees 
are computed on an individual basis 
using the professional staff hours and 
the professional staff rates contained in 
§ 170.20 and contractual services costs 

expended for the case. The ceilings 
represent, in most instances, the top of 
,the cost ranges shown in the proposed 
rule for the various fee categories. 

For power reactor operating licenses, 
McGuire 1 review costs were used as 
the ceiling for the operating license fee 
since it was the only full or 100% power 
operating license issued in FY 1981 for a 
first unit at a site. The McGuire review 
did not encompass any unu11ual review 
problems and could be considered a 
normative operating license review. 
46,200 professional staff hours were 
required for the McGuire 1 review and 
when these hours are multiplied by the 
appropriate FY 1981 staff rates and the 
costs of contractual support services are 
added, the cost is approximately $3.1 
million for the operating license. 

There is no firm data base that may 
be used to establish a ceiling for reactor 
construction permits since the NRC has 
not completed a construction permit 
review since January 1979. Only the 
Hanford/Skagit and Clinch River 
applications are under review and 
indications are that the Hanford/Skagit 
application will be withdrawn. The 
Clinch River Breeder application is 
unique and incomplete. At this poirit, 
costs incurred in the ongoing review of 
Skagit 1 are approximately $3 million. 
Accordingly, no ceiling has been 
established for construction permit 
reviews for power reactors. 

The NRC has no applications on file 
for research or test reactor facility 
construction permits or operating 
licenses and none are anticipated. 
Consequently, no ceilings have been 
established. 

On December 17; 1982, the NRC issued 
a manufacturing license to Offshore 
Power Systems for eight floating nuclear 
plants at the preliminary design stage. 
This is the only reactor facility 
manufacturing license that the 
Commission has issued. When the FY 
1981 professional staff rates are applied 
to the professional hours required to 
co~plete the review of the preliminary 
design plus the contractual services 
costs expended, the.cost for the review 
is approximately $3.2 million. 
Accordingly, based upon actual 
experience for this category, the new 
ceiling for the review of a manufacturing 
license preliminary design is 
approximately $3.2 million. The 
Commission has had no data base to use 
in developing a ceiling for review of a 
final design for manufactured reactor 
facilities. 

Ceilings have been established for the 
review of Part 50 power reactor 
applications for.license amendments 
and other approvals. The March 1978 
rule separated applications for license 
amendments and other approvals into 
six classes based on the complexity of 
the review. In developing a ceiling for 
this final rule. the Commission 

examined approximately 200 completed 
power reactor amendment actions and 
applied the FY 1981 professional rates 
(§ 170.20) to the professional hours 
expended for each of these reviews. The 
review costs ranged from a few hun,!red 
dollars for an administrative type· 
amendment to $164.600 for an 
amendment authorizing repair of a · 
steam generator. The 1981 amendment 
authorizing steam generator repflir 
required 2,609 professional hours and · 
$2.800 in contractual support,sel'\·ices 
costs to complete the re\'iew: This 
application was used as the ceilinr !nr 
power reactor license amendmenl~~r.d 
other approval fees. A ceiling of$-12.1DO 
has been established for test and · 
research reactor facili !-y iicc:nse 
amendments based on the upper limit of 
cost shown in the November 22. 191J2 
notice. 

The Commission has not changed thP. 
ceiling of $20,000 on charges for the 
reviews of topical reports. These repo;ts 
are normally reviewed irdependen:!y of 
any specific application for a 
construction permit or°license and 
should benefit the NRC licensing . 
process and the utility by reducing thl' 
time required to review certain 
applications: The Commission belie\'eS 
that the upper limit of $20,000 for a 
topical report review is fair and 
equitable and should not discourage the 
submission of such reports. The ceiling 
applies to all persons filing topical 
reports for review and is consistent with 
Commission license fee guidelines as set 
forth in the Commission's NovembPr 22. 

· 1982 notice of proposed rulemaking. 
A limit of $147,600 has been 

established as the ceiling that may!,,~ 
assessed a utility for Part 55 
examinations and associated activities 
conducted for each of its plant site(s) 
during any one-year period. This ceiling 
is based on workload data developed by 
the Office of Nuclear Reactor Regulation 
(ONRR) which shows that on th'e 
average 1.32 professional staff years <1J'P. 

expended per site each year to conduct 
requalification examinations, 
replacement examinations and 
reexaminations for reactor operators. 
Based on the FY 1981 professional staff 
rates, the NRC's average cost for this 
service would be $147,600 and this figure 
has been used as the ceiling which may 
be assessed during any one-year period 
per site. 

Ceilings have been retained for 
review of applications for preliminary 
and final standardized reference design 
approvals filed by vendors and 
architect-engineers for reactor facilities. 
No preliminary design approvals [PDAs) 
or final design approvals (FDAs) were 
issued in FY 1981 and the only appro\'al 
issued in recent years was the FDA for 
GESSAR II issued July 27, 1983, to 
General Electric. The review of GESSAR 
II required 15,176 professional stilff-
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hours and $468,493 in contractual 
services costs. Since GESSAR II is the 
onl}" recent standardized reference 
design approval completed, it was used 
as the base to establish a ceiling for 
review of standardized reference 
designs filed by vendors or architect
engineers. The ceiling is approximately 
$1.4 million and was computed by using 
!he professional staff-hours expended 
for the review multiplied by the sfaff 
rates in § 170.20 and the costs of 
contrnctual services. The NRC has no 
recent data to use in developing ceilings 
for amendments and renewals of 
prrliminary and final design approvals. 

Ceilings have been retained on fees 
for routine inspection of nuclear power 
reactor facilities (Category 170.21A); 
test. research and critical facilities 
(170.21C) and all categories of materials 
licenses except special nuclear material 
license caJegories 170.32 lE, 1F and 11; 
source material license category 170.32 
2E: and waste disposal license category 
170.32 4A. The November 22. 1982 notice 
of proposed rulemaking would have 
eliminated ceilings on inspection fees 
for all Part 50 licenses, fuel cycle 
licenses, licenses authorizing receipt 
and burial of radioactive waste and 
licenses authorizing contingency storage 
of low-level radioactive waste al 
nuclear power reactor sites. 

The revised ceiling on fees fgr routine 
inspections of an operating nuclear 
power reactor is $300,000, and is based 
on actual FY 1981 inspection experience. 
This ceiling is a combined maximum 
that may be charged for routine safety 
and safeguards inspections commenced 
on or after the effective date of this rule 
and represents the maximum amount 
that may be charged for each licensed 
reuctor unit during a one-year period. 
No ceilings have been developed for 
special nuclear material license 
categories 170.32 lE, lF and 11: source 
mc1terial license category 170.32 2E: and 
waste disposal license category 170.32 
4A because of the limited inspection 

~activity and inspection cost data for 
these licenses. NRC records show only 
four category 1 E licenses. two 1 F 
licenses. seven 11 licenses. seven 2E 
lil't•n!.es and two 4A licenses. ·-'. 

There are no ceilings in the final rule 
for non-routine or reactive inspections. 
except for small materials license 
programs in fee categories 170.32 1). 1K. 
2D. 2F, 2G, 3A-P and 48 through BA. 
Ceilings were not established for these 
licenses because the level of inspection 
effort required to deal with incidents, or 
allegations, or required for followup on 
program deficiencies or implementation 
of specified safety requirements is 
determined on the basis of the safety 
significance and threat to the public· 
health and safety. Fees for non-routine 
inspections where no ceilings are shown 
iR the rule will be based on full costs. 

Ceilings have been retained for 
review of applications for renewal and 
amendment of special nuclear material 
license categories 170.31 lA, 18, lD, lE, 
lF ar.d 1G. Fees for new special nuclear 
material licenses in categories 170.31 
1A-1G, lHl and 11 will be based on full 
cost without ceilings because the NRC 
has no recent data to use in developing 
ceilings and rio new applications are 
anticipated for these categories. Ceilings 
are retained for source material license 
categories 170.31 2A and 2B for new 
licenses, amendments and renewals and 
for categories 170.31 2C and 2D for 
license renewal and amendment only. 
Ceilings are retained for waste disposal 
license category 4A for new licenses, 
renewal and amendment. Ceilings have 
been retained for transportation 
certificates of compliance categories 
170.3110A-10E. These ceilings are 
based on revised estimates of review 
effort provided by the licensing staff. In 
instances where the licensing staff 
estimates exceed the top of the cost 
range shown in Table 10 of the 
November 22, 1982 notice, the 
Commission has decided the upper 
range of cost shown in TabJ'e 10 will be 
ret1:1ined as the ceiling. 

The ceilings SP.tforth in this final rule 
represent the maximum an applicant or 
licensee will pay for NRC services: but 
in no event will the fee assessed exceed 
the cost of reviewing an application or 
conducting an inspection. 

Retroactive Application of Fees 

Comments regarding "retroactive" 
application of fees were directed 
primarily to the question of applying full 
cost recovery to applications already on 
file and being processed at the time this 
rule change would become effective. 
Since the final rule would now retain 
ceilings for most major licenses, and the 
hourly rates established by this rule will 
apply only to work that occurs after the 
effective date of the final rule, this 
particular aspect of the question of 
"retroactive" application of the 
amendments is no longer germane. 
However. the Commission believes that 
the charge of "retroactive" application 
of the rule. implied by the commenters 
to be illegal, should be addressed in 
detail. 

The Commission fails to see an 
impermissible retroactive application of 
the rule. For full license fees that are 
payable in advance on filing of an 
application. the fees are for future 
review and there is no retroactive 
application involved: most materials 
license applications would be in this 
grouping. For reactor construction 
permits and operating licenses. and for 
some major fuel cycle materials 
licensP.s. an initial application fee is 
charged with the balance of the fee to be 
paid in installments on a full cost basis 
as the work progresses until the full fee 

is reached. In such cases, the hourly 
rates established by this final rule will 
apply only to work that takes place on 
or after the effective date of the final 
rule. The hourly rates used for the 1978 
rule (43 FR 7210) will be applied to work 
completed prior to the effective date of 
the final rule. Billing and payment will 
be for work in progress, and again no 
element of retroactivity is present. 

For construction permit and operating 
license applications filed before the · 

~ effectivedate of this final rule, there is 
no change in the Commission's position 
respecting the applicability of the fee 
schedule. Just as with the fee schedule 
published February 21. 1978 (43 FR 
7210). the Commission's position is that 
the fee due is that fee in the schedule 
legally in effect in the codified 
regulations at the time the full fee 
becomes payable. This position was 
expressly stated in the Statement of 
Considerations to the 1978 rule. See 43 
FR 7210, 7215. In approving in total the 
i978 fee rule, the court in Mississippi 
Power and light v. U.S. Nuclear 
Regulatory Commission. supra. 
accepted and ratified this -position. The 
Commission's position was also ratified 
in New England Power v. U.S. Nuclear 
Regulatory Commission, 683 F. 2d 12 
(1st Cir. 1982), where the court allowed a 
new rule charging a fee for withdrawn 
applications to be applied to 
applications withdrawn after the 
effective date of the rule (although not 
before). regardless of when the 
application was filed. In this case, it was 
clear that while no fee was chargeable 
until the new rule was effective, this fee 
would be chargeable to all applications 
withdrawn after its effective date. Thus, 
for both license fees and fees for 
withdrawn applications, the controlling 
cases establish that the fee to be 
charged is the fee in the rule in effect at 
the time the license is issued or the 
application withdrawn. The right of the 
Government to collect the full fee and 
the obligation of the applicant to pay are 
finally fixed at that time. and not before. 

The c~ncept of impermissible 
retroactivity applies only to those cases 
where a new law or rule is applied to 
transactions completed in the past, prior 
to the new rule, where the rights and 
obligations of the parties already have 
been fixed. See Sturges v. Carter, 114 
U.S. 511. 519 (1884): Reynolds v. United 
Stc:les ~zlJ;S.-441 fa~). it is clear 
from thria.:tlOii'o(lftD'criurts In both 
Mississippi PoWer·and Light. v. U.S. 
Nur:/ear Regulatory Comn1i.,;sion, supra. 
and New England Power Co. v. U.S. 
Nuclear Regulatory Commission. supra, 
that applicants have no antecedent right 
in any given fee (or absence of a fee) 
that was not finally due and levied on 
the applicant before the effective date of 
a rule enlarging a fee or impusing a new 
fee. 
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Commenlers, however. cited a few 
cases to support their characterization 
of the Cominission's proposed rule · 
revision as impermissibly "retroactive." 
Among those cases cited, Securities and 
Exchange Commission v. Chenery Corp., 
332 U.S. (1947), in upholding an alleged 
"retroactive" administrative order of the 
SEC, appears to support the 
Commission's position more than 
com_menters' position. Two other cases 
cited by commenters, N.L.R.8. v. 

>Majestic Wea~·ing Co .. 355 F. 2d 854 
(2nd Cir. 1966), and Retail Wholesale 
and Department Store v. N.l.R.B .. 466 F. 
2d 380 (D.C. Cir. 1972). are concerned 
with a very specialized national labor 
law case of applying a newly announced 
rule of decision in an adjudication to 
other adjudications in which the 
conduct of the parties predated the new 
rule and which relied upon a prior rule 
of decision. As the discussion in Retail 
indicates, even in these cases the 
answer lo the question of permissible or 
impermissible retroactive application -
seems to lie in the discretion of the 
court. See also, H. and f~ 8inch Co. -
Plant of Native Laces. etc. v. N.L.R.B .. 
456 F. 2d 357 (2nd Cir. 1972). 

One commenter also took issue, on 
the basis of retroactive application of 
the fee schedule, with the removal of the 
ceiling for review of topical reports 
submitted for review prior to the 
effective date of these amendments. 
Two cases cited by this commenter. 
Saint Francis Memorial Hospital v. 
Weinberger. 413 F. Supp. 323 (N.D. Cal. 
1976) and Phillips Petrolf'um Co. v. 
Department of Energy, 449 F. Supp. 760 
(D. Del. 1978), both illustrate an 
application of the general principle that 
a rule cannot be applied retroactively to 
established antecedent rights in 
completed transactions. In the first case, 
an improperly issued rule was applied 
retroactively by the agency to deny a 
hospital its medicaid reimbursement for 
construction interest which it had paid 
and expensed rather than capitalized as 
required by the improper rule. In the 
second case, a rule was applied 
retroactively by the Department of 
Energy lo deny to an oil refiner passed 
through. nonproduct cost increases . 
previously allowed under DOE staff 
practices. These cases are consistent 
with New England Power Co. v. U.S. 
Nuclear Regulatory Commission, supra, 
where the court disallowed retroactive 
application of the new rule to 
applications withdrawn before its 
effective date; that is, the Commission 
could not change antecedent financial 
rights in fully completed transactions. 

The Commission's position is that 
observations with respec! to the 
asserted retroactive application of the 
new schedule to major licenses would 
also apply to increasing the ceiling for 
topical reports were the Commission to 

do so. however, in view of the fact th .. t 
the Commission has not changed the 
ceiling for topical reports there is no 
need to further address the question. 
The action would not be retroactive 
because, under the Commission's rules 
as ratified by the courts, an applicant 
has no established antecedent right in 
the full amount of a fee until there is a 
fixed obligation to pay the full amount. 

Fees for Requests for Exemptions or 
Extensions 

Some reactor licensees expressed 
concern.with the proposal to charge fees 
for requests for exemption· or extensions 
of time to comply with Commission 
regulations.The rule published for 
comment proposed to change the rule on 
fees for requests for exemptions and 
extensions of time in two areas. First. 
the Commission's discretion to waive 
fees in certain instances would no 
longer be explicitly stated as done in 
footnote 2 to 10 CFR 170.22, and 
applicants and licensees should not 
depend upon ari automatic exercise of 
Commission.discretion in waiving fees.· 
This is reflected in the revised wording 
of footnote l to the new 10 CFR 170.21. 
Discretionary exemption authority still 
exists. however, in the unchanged 10 
CFR 170.11(b)(1,). This change is 
primarily one of procedure. not 
substance. Further, amendments 
resulting directly from orders issued 
pursuant to 10 CFR 2.204 still remain 
exempt from fees. 

Second, the proposed change would 
add exemptions from regulathms to thf? 
list of Commission actions on 
applications subject to.fees, an area not 
covered in the 1978 rule. In opposing this 
change, a few commenters cited 
Connecticut Light and Power Co. v. 
NRC, 673 F. 2d 525 (D.C. Cir. 1982) in 
support of their contention that fees 
should not be charged for exemptions 
from regulations. In this case the court, 
in upholding the NRC rule. stressed that 
the rule contained built-in flexibility in 
an exemption procedure under which 
licensees could show that an altemative 
to a prescribed requirement provid,~d 
equivalent safety protection. Because 
the exemption feature of that rule was 
intended· to be .at the option of the 
licensee (i.e., the licensee could eitlrnr 
comply witq the r1:1le as written or 
request an exemption that served, 
among.oth"er things. to allow more timr? 
for compliance). a licensee applying for 
an exemption did so for its own benefit. 
The review of the exemption request 
and the issuance of an approval is a 
service· to the applicant that can be 
legitimately charged for when covered 
by the rule. It is the view of the 
Commission that the case is· not 
persuasive on the point of not charging 
for requested exemptions from 
regulations. 

In issuing its 1978 rule, the 

Commission exempted from fees certain 
applications for Commission approvHlS 
that had never been subject to fees anJ 
which were filed prior to the effective 
dale of the rule. This was done on the 
grounds of fairness and equity becaus,• 
some applicants had already receh·ed 
approvals on a fee-free basis, while 
others in the same class had not and. 
were it nodor the Commission's · 
discretionary exemption, would have 
been subject to payment of a fee (See 4:j 
FR 7210, February 21, 1978). 

The final rule will allow the . 
Commission to exercise its discretion in 
the same manner with respect to those 

. exemption requests not previously 
subject lo fees which were filed with thP. 
Commission prior to the effective date of 
this amendment to 10 CFR Part 170:This 
would primarily include exempiion 
requests filed under the fire protection 
rule (10 CFR 50.48] and under 10 CFR 
30.11. 40.14, 50.12, 70.14, and 73.5. · · 
Request for exemptions filed after the 
effective date of this amendment will be 
subject to fees. 

Management Oversight 

There were several comments .tha i 
without ceilings on fees NRC · 
manHgement may not exercise adequi:l\f: 
control over the review and inspection 
process to control costs and there would 
be little or no incentive to conclude 
license reviews and inspections quickly 
and use resources efficiently. It was 
,rnggested that there may be excessive 
use of contractor services in licensing 
and inspection. 

The NRC's principal concern under 
the Atomic Energy Act of 1954, as 
amended, is public health and safety. 
While the Commission is committed to 
the expeditious review of each 
application and uses all reasonable 
means of keeping costs as low as. 
feasible. its responsibility for health and 
safety and environmental protection 
cannot be compromised. The 
Commission's licensing and inspection 
budgets are based on the need to meet 
the agency' e statutory responsibilities. 
The Commission exercises- management 
controls to provide tltat its regtilatofy 
responsibilitiel! are efficiently an·d 
effectively discharged. 

To ensure that applications are 
processed in a timely and cost-effective 
manner, each NRC Office in the · 
licensing process develops and works in 
accordance with an approved operating 
plan. Upon receip1 of applications. 
schedules are established and resources 
allmcated for each review based on the 
amount of time and professional staff 
effort determined necessary to complete 
the particular type of application or 
activity. Since the total assigned 
workload must be completed with 
limited resources. management is 
continuously challenged and, indeed, 
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evaluated on its ability tc balance 
workload and assigned resources in the 
most efficient and effective manner. 
Similarly, management is expected to 
adhere tu eutablished·review schedules 
and changes are approved only with 
suitable justification. The stafrs 
performanee in meeting schedules is 
monitored continuously and critically by 
NRC staff management. the 
.CCiJJilmiseion1 Congressional· oversight 
committees and by the applicants and 
licensees,., . . . 

Commenters suggested that there are 
factors. yvhich affect the cost of reviews 
and inspections that do not increase 
value ro the recipient of the service; 
sudi factors as meetings attended by 
staff and reassignment of personnel to 
.other projects were most ofterr cited. 
Management exercises control to ensure 
that only those staff members who have 
a need-to-know or something to 
contribute participate in meetings. In 
certain instances, reviews may be 
delayed because project personnel are 
assigned to a higher priority task. Thiil 
may occur for a variety of reasons. 
including applicant/licensee lete 
responses to NRC requests for 
additional information. In any event. the 
agency must maintain flexibility in order· 

· to balance staff resources and· workload' 
efficiently and effectively. 

The staff routinely prepares and 
maintains updated workload forecasts 
and res·ource allocation plans to enable 
management to make early 
determinations as to the potential need 
for outside contract assistance. In most 
instances, where outside assistance is 
required, the agency wHI utilize the 
service of experienced laboratories or 
commercial contractors. 
· It was suggestecf by the uranium 

millins industry that the NRC should 
eliminate or greatly reduce the use of 
outside technical consultants and use its 
staff with adequate management 
controls to review applications. 
Representatives also cited instances 
where they felt the NRC disregarded' the 
input of consultants. 

In reviewing applications, ilie agency 
uses existing staff where possible. 
However, it is sometimes difficult to find 
and retain qualified experts in all the 
various clisciplines necessary to perform 
licensing reviews. Also, licensins work 
is sufficiently varied so that it is not 
always possible to justify hevirig certain 
types.offull-time experts on the staff to 
do the occasional reviews demanding 
their expertise. Consequently, outside 
technical consultants are used es 
needed. Thus, the employment of direct 
staff i1I not always more cost effective. 
As to disregarding the advice of 
consultants, the situation noted by the 
commenter resulted from experience 
end knowledge gained by NRC between 
the time that e draft Environmental 

Impact Statement (EIS) had been 
prepared using consultant input end the 
issuance of the final EIS. Operational 
difficulties at the first commercial scale 
mining operation required the staff to 
consider the site-specific hydrological 
characteristics in more detail; in effect. 
the work performed earlier by NRC 
cc;msultants was overtaken by events. 

To better manage contractual efforts. 
a Technical Assistance Program 
Manager is assigned to each contract 
and has an oversight function which 
includes cost and schedule control. The 
Program Manager is responsible for the 
review and approval of all contract 
costs that are to be included in any \ 
license fee. In the case of very large 
contracts, the NRC uses a full-time 
dedicated Technical Assistance Program 
Manager Group to manage, review, and 
oversee these contract operations. 

Charges for Non-Routine Inspections 

Several commenters expressed 
concern about the proposal to charge for 
non-routine (i.e .. unscheduled) 
inspections. The commenters correctly 
pointed out that the Commission stated 
in earlier notices that for policy reasons 
it chose not to charge fees for non
routine inspections. For example, in the 
Federal Register notice of the current 
rule, the Commision stated that non
routine inspections would be excluded 
from fees based upon Commission 
policy (43 FR 7210, 7213, February 21, 
1978). and that non-routine inspections 
are "considered to be an independent 
public benefit" (42 FR 22149, 22161, Mav 
21. 1977). The commenters note that th~ 
notice does not state the basis for the 
change in Commission policy. 
Commenters also imply that it is legally 
inappropriate to charge a fee for non
routine inspections. 

Regarding the first point, the 
Commission has stated two reasons for 
deciding to charge for non-routine 
inspections. Both non-routine 
inspecfions and routine inspections deal 
with the same fundamental issues of 
safety, health physics. safeguards ancl 
physical security of special nuclear 
materials, and protection of the 
environment. Since 1978, providing this 
service of non-routine inspections has 
become a significant effort for the NRC 
inspection staff. For these reasons, the 
Commission is changing its policy on 
non-routine inspections and accordingly 
finds it appropriate to recover the costs 
of these services. 

As to the second point, it is clear that 
even where a service provides a public 
benefit, if it also provides a special 
benefit to the recipient of the service, 
fees may be charged. No allocation of 
benefits is necessary. See: Electronics 
Industries Assoc. v. F.C.C., 544 F. 2d 
1109 (D.C. Cir. 1976). 

In non-routine inspections the 

beneficiary is clearly identified end the 
specific benefit fells within the 
Commission's judicially approved fee 
guidelines. The non-routine inspection is 
a service necessary to assist a recipient 
in complying with statutory obligations 
or obligations under the Commission's 
regulations as in routine inspections. 

No fees will be assessed for 
investigations conducted by the NRC 
Office of Investigations. These 
investigations are outside the definition 
of ins)iections. In addition, non-routine 
inspec't\ons that result from third party 
allegations will not be subject to fees 
and in computing an inspection fee the 
hours of the Enforcement Staff, Office of 
Inspection and Enforcement, involved in 
\the processing and issuance of a notice 
o,f violation or civil penalty would be 
excluded. \ 

\ 
Medical Program F:.,ees 

· :The largest block of comments came 
from physicians, hospitals or their 
representatives. The majority of these 
comments expressed the opinion that 
the proposed increase is excessive and 
will adversely affect patients' medical 
costs. It was also mentioned that the 
Government has cut medicare end 
medicaid payments. The currently 
effective schedule of fees was based on 
fiscal year 1977 costs end the fee for a 
medical program (except teletherepy) 
was set et $190 for a new license; $150 
for a license renewal; and $40 for an 
amendment. Because licenses are issued 
for five-year periods, the average cost 
for a new license amounted to less than 
$40 per year. In the revised schedule, the 
ch:irgt~ for a new license would be $580. 
or a Ii ttle mm e than $100 per year for a U 
medical licenses except for a new 
license fee category. the broad scopP. 
research and deve!opmenl license 
issued to some majnr medical 
institutions. The license fee fnr the 
broad scope lic:ens~ is $1,200 for five 
years, or an average of $240 per year. If 
the full cost of license fees "A<as passed 
on to patients, it would result in a 
relatively minor increase in cost per 
patient. 

Other Comments 

There were comments that the NRC 
could reduce costs of licensing uranium 
milling activities by eliminating the 
requirement for the full National 
Environmental Policy Act (NEPA) 
environmental impact statement (ElS) 
for each application through the use of 
-generic environmental statements 
supported by experience the NRC has 
gained to date through the licensing and 
inspection of uranium mining 
operations. The NEPA red1•ws being 
questioned generally fit into th;ee typ,is: 
first. new uranium mills; secund. 
renewal of uranium mill licenses; and 
third, in-situ solution mining operntions. 
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For the first type, 10 CFR Part 51 of the 
Commission's regulations rP.quires that 
an EIS be prepared. The Commission 
believes thet.e rules are consistent with 
NEPA and the regulations of the Council 
on Environmental Quality. As for the 
second type review, the issue may be 
moot. Before the issuance of the Gen<Jrit: 
Environmental Impact Statement on 
Uranium Milling (GEIS). N"RC had 

·committed itself to doing an EIS at the 
time of the license renewal for existing 
mills and to continue this practiCP. until 
the issuance of the GEIS. When the 
GEIS was issued, essentially aH mills 
had been evaluated and EIS's issued. It 
has been NRC policy to perform an 
environmental assessment at the time of 
license renewal lo determine whether a 
full EIS should be prepared for the 
renewal. Absent any significant 
changes, a negative declaration is the 
usual result. As for the third type of 
application, in-situ mining operations. 
the matter is currently being considered 
by the Commission's legal staff to 
determine if there is any mandatory 
requirement for an E.IS. . · 

One person commented as to why the 
proposed fee range for review of an 
application·for en in-situ mining 
operation is higher than the applicant's 
cost to prepare the application. A large 
part of NRC review costs are incurred in 
preparation of the EIS. NRC costs for 
preparation of the EIS ere compan:1ble lo 
those of the Corps of Engineers, GSA. 
EPA and FHA, based on an August 9, 
1977 GAO report lo the U.S. Sena le with 
figures updated lo cover inflation. 

Another factor that hils a significant 
impact on licensing costs is the quality 
of the information and completeness of 
the application. In fact, there is a direct 
relationship between costs of review 
and the completeness and quality of an 
application, and this is under the control 
of the applicant. 

Several commenters suggested that 
facilities and major fuel cycle applicants 
and licensees be billed for licensing· 
services on a more frequent basis than 
at six-month interval:1, e.g., on a monthly 
or quarterly basis, or alternatively to 
contini1e the present procedure ofbilling 
when the license or permit is issued. No 
one billing frequency is satisfactory to 
all applicants and licensees. 
Consequently, the billing procedures in 
this final rule are the same as the 
procedures described in the proposed 
rule. Applicants will be billed for review 
and licensing costs at six-month 
intervals as the review progresses ·or 
when review of the application is 
completed, whichever is earlier. for 
those applications where fee9 are based 
on full costs. Llcensees will be billed et 
the end of each calendar quarter for 
completed inspections where fees are 
based on full costs. 

It was suggested that elimination of 
the present Commission policy whereby 
payment of standard reference design 
(nuclear steam supply system or balam:e 
of plant) re\·iew cost are deferred unt:l 
the design is referenced in a utility 
application may serve as a disincenti\,e 
to standardization of the nucle:u 
industry. Prior to Ma.rch 1978, the NRC 
recovered none of these costs. The 197,9 
rule contained a deferred pa~'rnent plan 
where the fee would be collected as the 
design is referenced in an app!ica\ion · 
filed by a utility. The fee would be paid 
in five installments as the first five l.!nits 
were referenced: Since 1978, the 
Commission has r.ecovered none of its 
costs incurred in review o( preliminary 
end final designs except for applic:ation 
fees. The staff expects that the final 
design approval for CESSAR-80 will be 
issued within the next several weeks. 
and at that time the Commission will 
recover a portion of its review costs .. 
Under the Independent Offices 
Appropriation Act of 1952, the 
Commission has the responsibility to 
recover its costs of providing special . 
benefits to identifiable recipients and in 
this instance, the services are rendered 
at the request of the vendor or archite,:t
engineer. 

One person c:ommented that the costs 
of Part 55 reactor operator examinations 
should not be charged to the facility 
licensee since it is the reactor operator 
who rP.ceives the special benefit of the 
P11rt 55 lir.ense. Part 50 requires that 
applicants for reactor operating licenses 
have qualified reactor operators when 
the licenses are issued and &Ubsequently 
to ham approved requalification 
programs. The NRC must approve the . 
lkensee's initial program for qualifying 
reactor operators and its 
requalification/replacement programs. 

>An individual operator ~~nno! be 
licensed apart from a facility. 
Accordingly, it is the utility which 
applies for certification and 
consllquently is the beneficiary of the 
Part 55 licensing action. 

Several persons commented that fees 
should he eliminated for amendments 
issued for the convenience of the 
Commission and where amendments are 
submitted solely to comply with changes 
in Commission rules and regulations. 
Fees are not impoiied for amendments 
issued solely for. the convenience of the 
Commission and for which there is no 
requ~st or application. 

On the other hand, applications 
submitted as a result of Commission 
rules. regulations, or requests for license 
amendments that are necessary to 
protect the public health and safety and 
environment are subject to fees. 

One person said that licensees should 
not be penalized by fees for requesring 
an amendment which would exempt 
them or provide relief from a gemiraJ 

Commission rule that may not be 
appiicdble l.o a particular type. of · 
facility. If a rule is not applicable to a 
pa1 ticular type of facility there is no 
m~ed to request relief from it. If a reque91 
for clarification of the rule's 
applicability is presented, such a request 
for clarification would not require a fee. 

ll was suggested that fees for small 
material;, licensed programs should be 
basPd on full cost so that applicants 
filing well-prepared and complete 
applications would pay only their full 
costs. In the final rule the Commission 
has elected to continue to set fees for 
these licenses by dividing them into 
several fee categories based on the type 
of material, use, complexity of the 
review, and licensing experience. The 
alternative of imposing full cost for e_ach 
review and inspection would impose a 
significant administrative burden !ind 
expensP. upon the NRC since more t_han 
8,000 individual fee determinations 
would be required each year. The fee 
assessed for each category of small Piut 
30, 40 and 70 programs would continbc 
to be based on the average cost of 
providing the service to the recipients. 

Several cammemers, auggested that 
applicants/ licensees be provided· with 
advance estimams of costa for specific 
applications. It is neithei: feasible nor 
practical- to anticipate In advance the· 
na lure and extent of any problems 
which may develop duri113 the review of 
a complex application. Similarly, it is 
not .possible ID predict the . 
responsiv.eness of an applicants/ 
licensee tc>..a request for information. In 
most instances, however, ceilings have 
been established for licensing ac.tions 
and routine inspections based on 
historical data. In those.cases where it i& 
not practical to develop ceilings due to 
limited experience, an estimate i;if costs 
could be made available based on a 
preliminary review of the application. 

Several commenters expressed the 
idHa that applicants/licensees should he 
able to audit NRG costs. Staff hours 
used in the review of an application/ 
request are recorded against a docket or 
other control number assigned to the 
request. I.ikewise, inspection effort 
including preparation tiine, time-on site. 
and do"CUmentation time are charged·to 
an inspection report and recorded. Thus. 
where fees are to be based on full cost, 
staff time will be reviewed on.a case-by
case basis. Any contractual costs.will 
also be charged. against a docket or 
ccmtrol number. Therefbre, a detailed 
statement af costs can be provided to an 
applicant/licensee upon request. Where 
questions arise on a particular fee, the 
NRC is prepared to review the disputed 
charge with the applicant or licensee 
representative. · 

Since 1978, the NRG has used 
professional staff hours and contractual 
services costs data to bill construction 
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permit, operating license and other 
maj~r fuel Cfcl~ applicants for licensing 
sen.'lces; This fmal rule will also require 
full cost.recovery for inspection of these 
licensees and for license amendments 
for facilities up to a specified ceiling or 
maximum limit. 

' Summary of Changes Incorporated in 
Final Rule 

1. In most instances, except for non
routine inspections, where fees are 
based on professional staff hours and 
contractual services costs expended for 
the review, a ceiling or maximum has 
been established for each fee catugory. 

2. Investigations conducted by the 
Office of Investigations will not be 
subject to fees. 

._3 .• Non-routine inspections that result 
.from third-party allegations will not be 
subject to fees. In computing an 
insp.ectjon fee the time involved by the 
Enforcement staff, Office of Inspection 
and Enforcemen~ in the pr-0cessing and 
issuance of a, notice of violation or civil 
penalty· would be excluded. 

4. In I 170.21, fue Category B, 
"Standei:cf Reference Design Review," 
has, been revised to· add the terms 
•iPreliminary" and .. Final" for clarity. 
Category Din this section has been 
revised to be applicable only.to. 
"Manufacturing f.icense" applicants and 
licensees since Category A covers those 
utility applicants i:eferencing the design. 
· 5. Footnote 2 to I 170.21 has been 

revised to state how the fee will be 
determined where an application may 

· cover a one-step licensing process for 
power reactocs, e.g., a combined review 
oi the construction permit and operating 
license. 
. e,.Section 170.41, "Failure by applicant 

· or licensee to pay prescribed fees," has 
· b~n revised to incorporate other 
Commission regulations that ar.e 
pertinent to this part. 

. , . 7. The scope of Part 170 has been 
broadened ht adding a new I 170.2(n) 
tha.t will apply to the requirements of 10 
~Part 61. 

8. Section·170.3 has been revised as 
follows: 

(s) To·delete the term "fuel 
reprocessing facillties," and the 
lengililge "amendment or renewal of 
standardized reference design 
approvals"· since these items are 
covered in I 170.21. The term "special 
projects" Is further defined and 
additional examples given. 

•· . (t) To eliminate investigations 
conducted by the NRC Office of 
Irivestigatfons. 

(v) Revised to emphasize that Part 55 
reviews include such things as . 
preparation. review, and grading of 
examinations and· tests. 

9. In I 170.31, fee Category 9, "Device. 
Product or Sealed Source Safety 

Evaluation," has been expanded to add 
two fee categories for the review of 
devices or sealed sources. The 
categories cover devices and sealed 
sources not intended for commercial 
distribution. 

10. Several fee categories were re
established in §1170.31 and 170.32 to 
maintain a ceiling or maximum fee as a 
result of comments received. 

11. In most cases, ceilings or 
maximum fees and billing frequencies 
have been re-established for the 
inspection fee schedule in I 170.32. 

12. A new I 170.51, "Right to review 
and appeal of the Prescribed Fees," has 
been added to address concern about 
appeal rights relating to the assessment 
offees. · 
Fee Collection 

The NRC billing procedure is revised 
so that applicants pay_review and 
licensing costs (professional staff hours 
and contractual) as the review 
progresses for those applications where 
fees are determined based on the full 
costs expended for the review. In certain 
Instances full cost fees ere limited by a 
ceiling. Under the revised procedure. 
charges will be assessed against all 
applicable applications currently on file 
with the Commission for permits, 
licenses, approvals, or special projects. 
except applications for renewals, 
amendments, and other required 
approvals for which fees have already 
been paid in accordance with the March 
23, 1.978 fee schedule and complete and 
acceptable special project applications 
filed prior to March 23, 1978. 
Accordingly, for those applications 
currently on file for which fees are 
determined based on full review costs. 
the professional staff hours expended 
for the review of the application up to 
the effective date of the revised rule will 
be determined and the billing for that 
time period will be based on the 
professional staff rates established for 
the March 23. 1978 fee schedule. On or 
after the effective date of this final rule. 
the professional rates shown in§ 170.20 
will be used. For those applications 
currently ori file, the first itemized 
billing for NRC services based on full 
costs will be made when this final rule 
becomes effective and continue every 
six months thereafter as work 
progresses or when review of the 
application is completed, whichever is 
earlier. For applications filed on or after 
the effective date of this final rule, 
itemized billings for NRC services based 
on full costs will be made at six-month 
intervals for all costs accumulated on 
each application. The revised billing 
procedure will enable the applicant to 
pay for work as it progresses. Under this 
rule, all applications that are to be 
assessed fees on a full cost basis are to 

be accompanied by the application fee 
specified in this part. In no event will 
the fee assessed exceed the full costs of 
reviewing an application, and in no 
circumstance will the applicant pay less > than the application fee specified in this 
rule. Fees for applications not subject to 
full-cost charges will remain payable at 
the time the applications are filed with 
the Commission. 

For those inspection fees that are to 
be based on full cost (professional staff 
hours and contractual), the Corr.mission 
will bill each licensee at the end of each . 
calendar quarter for completed 
inspections that were initiated on or 
11fter the effective date of this final rule. 
Inspection fees based on the average 
cost method of computation will 
continue to be due upon notification by 
the Commission. 

Licensees currently billed once a year 
for inspections (Part 50 power reactor 
licensees. other production and 
utilization facility licensees. and 
possession-only licensees] will be billed 
under this final rule on a pro-rated basis 
for any partial year elapsed (less than 
365 days] since they were last billed 
under the 1978 rule. That is, if 20 days 
h11ve elapsed from the last billing period 
to the effective date of this final rule, the 
licensee would be billed 20/365 of the 
total fee as prescribed in the 1978 rule. 
Thereafter. those licensees will be billed 
quarterly based on the rates shown in 10 
CFR 170.20 for inspections initiated on 
or after the effective date of this final 
rule. These pro-rated billings will be 
made when this final rule becomes 
effective. For those licensees who hold 
licenses that are billed on a per
inspection basis (small materials 
programs] if the inspection is started 
before the effective date of this final 
rule; the licensee will be billed in 
accordance with the fees established in 
the 1978 rule. 

All revenues collected in fees by the 
NRC for providing licensing and 
inspection services to applicants and 
licensees have been and will continue to 
be deposited into the U.S. Treasury as 
miscellaneous receipts, and not used as 
an offset to the NRC appropriation. 

Paperwork Reduction Act Statement 

The final rule contains no information 
collection requirements and therefore is 
not subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S. 3501 et seq.]. 

Regulatory Flexibility Certification 

In the notice of proposed rulemaking 
published on November 22. 1982 (47 FR 
52454), the Commission determined in 
its Regulatory Flexibility Certification 
that, based upon the available · 
information, this rule was not expected 
to have a significant economic impact 
upon a ·substantial number of small 

J 
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entities as defined by the Small Businr.ss 
Act or the Small Business 
Administration regulations issued 
pursuant to the Act (13 CFR Part 121). 
The Commission did, however, im•ite > any licensee who considered itself to be a 
small entity to provide additional 
information by responding to four 
general questions on how the regulation 
could be modified to take into account 
the differing needs of small entities. In 
keeping with its normal practice, the 
r.ommission also mailed the proposed 
rule document to each of its more than 
9,000 licensees. 

The Commission received 129 
comments on the proposed rule, 
representing less than two percent of all 
NRC licensees. Of the 129 comments. 
only one mentioned the Regulatory 
Flexibility issue directly, recommending 
that NRC tier its license fees to charge 
smaller licensees reduced fees for 
licensing actions. 

A total of 15 comments are believed to 
have come from small entities based 
upon a review of information contained 
in their comments. Six of these 
comments were from small hospitals, six 
from small radiology firms, one from a 
small uranium milling company, and two 
from other small materials licensees. 

Each of the small hospitals, small 
radiology firms and two of the 
remaining small entities which 
commented were subsequently 
contacted by the Commission staff in an 
effort to obtain further information 
concerning the economic impact of the 
revised fee rule on their operation. 

The license application fee would 
represent an increase of approximately 
$500-$1000 for each of the small 
hospitals (defined as a hospital with 
fewer than 150 beds by the Small 
Business Ad.ministration regulations, 13 
CFR 121.3-10(d)(5)). When apportioned 
over the five-year life of the license, this 
increase would result in an annual 
increase of $200 or as estimated by one 
hospital administrator; by about fifty 
cents for each procedure conducted by 
the nuclear medicine department. Most 
hospitals do not, however, have broad 
medical licenses and the annual 
increase in application fees would be 
about $80. Other fees for license 
amendments and inspections, while not 
assessed on an annual basis, would 
occur as needed for amendments and 
inspections. The increase in fees for a 
routine inspection, which is generally 
conducted every one or two years. 
would be $280. 

The license fee revision for the small 
radiologist groups, most of which are 
associated with hospitals, are almost 
identical to those for the small hospitals. 

The three remaining comments from 
various small materials licensees raised 
a number of concerns not specifically 
related to the regulatory flexibility issue 

posed by the Commission in its 
Certification Statement. A small 
uranium mine company commented on 
the lack of a specific upper limit on 
licensing fees which will be assessed on 
a fuli-cost basis for in-situ mining 
licenses. On the other hand, a small 
company with a gauging license and 
another with an irradiator license 
commented that their license application 
fees should be based on full costs rather 
than an average cost established for 
whole licensing categories. None of 
these licensees, when contacted, 
indicated that this revised fee rule 
would have serious economic 
implications for their businesses. 

Based upon the number of comments 
received on the proposed rule, analysis 
of the comments, and the additional 
information obtained from small 
entities, the Commission finds. and 
hereby certifies, that this rule will not 
have signifcant economic impact upon a 
substantial number of small entities. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974, and 
Sections 552 and 553 of Title 5 of the 
United States Code, the following 
amendments to Title 10, Chapter 1, Code 
of Federal Regulations. Part 170 are 
published as a document subject to 
codification. 

List of Subjects in 10 CFR Part 170 

Byproduct material, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Source material. 
Special nuclear material. 

>49 FR 24113 
Published 6/12/84 

10 CFR Part 170 

Revision of License Fee Schedule 

Correction 

In FR Doc. 84-13517 beg:nning on page 
212£13 in the iss:,e of Monday. May 21. 
198-1. m11ke the following corrections: 

1. On page 21293, second column. the 
EFFECTIVE DATE now reading "June 18. 
1984 00 should read "June 20, 198-C 

2. On the samo page, third column, 
second complete paragraph, line four. 
'"developed" should read '"de\·eloping". 

3. On page 21294, first column. line 
eleven, "Broadcaster" should read 
'"Broadc:asters". 

4. Or. the same page. firsl column. line 
1,e\•e:;teen, "Commission" sho.,!d rt>ad 
"Co.71municction". 

5. 0:-i page 21295. first co!un:n, 
Elimination of Ceilings, parag,aph thre~. 
firsl 1:ne. "not" should read "no··. 

6. On page 21296, first col'Jm:' •. serond 
com;:ilete paragraph. L!'le eighlePn. 

··four" sl':ould read "for". 
'i. On the same pag~. H,i: d w!ul'!',n, 

Lrs! cor;~plete puragrarh. line n,ree, 
··pf..(ti,·e" should read "effeci'.·,·e··. 

8. On pl:!ge 2129'.". fiis! c1,lu:-r::, firsf 
cump'.e!e paragraph, line tnirh•,'!'",. "335·• 
shauld r~Hd "335··. 

9. On page 21299. t~ird c<1himn. first 
r.or.:pl<'le paragraph, insPr' tfi,, 5"!1tP~r;r
··Ar. individu;,l operator C-!nr .. ·< he 
lir·ensed apart from a farii:'.:·." l,~lwp<•n 
Jinp~ fourteen and fifteer.. 

Fl. On page 21300. th,~d column 
elt>·.-enth line from the botlo,;-;, "1h.,-t'' 
~iou:.ild read "than''. 

11. On p11ge 2130'!. first c0Ji;p;rr .. 

Regulatory Flexihilitr Certificatio!'l,, Jin~ 
fci..rt,i~n. ··consider'' 11h<'.•Plo rf',Hi 
··considered". 

~- 170.21 [Corrected] 
13. On page 21304. fm,l column, 

footnote one. line fh·e "a" sho1;JJ 1ipj..•1,<:1r 
before •·specific": and in bne four!l'rn, 
'"or· should read "or". 

14. On the same page. fi~sl column, 
loo!no!e two. line !went~·· "11hs·· F.hPuld 
read "has". 

~ 170.31 [Corrected! 
15. On page 21305, colurr.n 0:11,, 

§ 170.31, entry 3.B., line seven, 
'·licensees" should read '"iic:r~se"; en!ry 
:..E .. !me one, "uses" should read "use'"; 
and in entry 3.G., line one "u!'<!f;°' should 

rl.. ., rea~ use . 
lo. Or, the same page. column twtJ, 

entry 3.K., line eight. "lie;enspi,s' shou!d 
read "licenses". 

17. On the same pege, co!u:nn thrfe, 
entrv 5.B. line five, '"Licenes" sho..ild 
retJd '"License". 

18. On page 21306. column three, 
footnote 1;dJ, line sixteen. "in" should 
1rripPar between "lOF," and "which"', 

19. On the same page. column three. 
fou!note 2. first line, "or·• should read 
··for". 

~ 170.32 (Corrected] 
20. On page 21307, § 170.32, column 

one of the table, entry 2.A., line four, 
"'ion-exchanging" should read "ion
exchange"; also in entry Z.B .. line one. 
"possession" should read "processing". 

21. On the same page column four of 
the table, the eleventh and twelfth 
entries from the bottom, should appear 
as one entry read "1 per 7 year per 
inspection"; entries seven and eight 
from the bottom should appear as one 
P.ntry reading ··1 pl··· year per 
inspection .. ; and entries three and f,1,;, 
from the bottom sho:.:ld appear as m-,. 
entry readbg "1 per 2 rec1rs per 
inspection". 

22. On page 21308, first colum!i ir, It,, 
table, entry K. second line. "hmes·· 
should rca'd "items··; and in ent:.. P. t::, 1 

line. '"materaial"" should read "r.i~1er;a1·· 
23. On the same page. column four in 

the table. lines three and four sh,J:ild 
a.ppear as one er.t~y rec1din11 "1 per~"'"' 
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per in!!pect;on··; li;ws seven and e;g•; ! 
should 11ppe,.;r as one. entry rea..:i:-,s,.. "l 
per 3 years per inspection .. : lines n',w 
and ten should ap;,ear as one entr:,; 
reading. "l pn 3 years per inspec:i~-n··: 
linr.s elernn and twelve. should app,•.,r 
as one entry reading. "1 per 3 yei:!rs pPr 
inspecli:m"; lir.e& thirteen and four'.,',':i 
sho,.Jd appear as one en!ry readlng. "J 
pe1 3 years per inspection"; and lir:•:s· 
fifteen and sixteen should appe,ir ,;.~ ,., , 
enlr} reading. "1 pN 3 )·ears pn· 
in~rcc1ion··. 

§ 170.51 I Corrected] 

24. On page 2!309. col:.i.:nr, ont', 
§ l 70.51. line six, ··10 CFR 51.31'' i;~,,1,:k; 
read "10 CFR 15.31 ". 
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ANNUAL FEE FOR NUCLEAR POWER REACTORS 
OPERATING LICENSES OR APPLICATIONS AND MAJOR 
MATERIALS LICENSES AND CONFORMING AMENDMENT 

STATEMENTS OF CONSIDERATION 

)>!;1 FR 33224 · 
Published 9/18/86 
Effective 10/20/86 

10 CFR Parts 51 and 171 

Annual Fee for Power Reactor 
Operating Licenses and Conforming 
Amendment 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is adding to its regulations 
a new regulation that will impose an 
annual fee on power reactors with 
operating licenses. This annual fee will 
recover allowable NRC budgeted costs 
for providing regulatory services to 
power reactors with operating licenses 
and will not alter the existing fee 
schedule under 10 CFR Part 170. The 
annual fee is necessary to comply with 
the statutory mandate of the 
Consolidated Omnibus Budget 
Reconciliation Act of 1985. 
EFFECTIVE DATE: October 20, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Robert L. Fonner, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone: 301-492-8692. 
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I. Background 

A. Authority for the Rule 

The Consolidated Omnibus Budget 
Reconciliation Act (COBRA] of 1985 
(Pub. L. 99-272, 1986) requires the 
Nuclear Regulatory Commission to 
assess and collect annual charges from 
persons licensed by the Commission 
pursuant to the Atomic Energy Act of 
1954 (42 U.S.C. 2011 et seq.) in an 
amount to approximate 33 percent of the 
Commission's estimated budget. 

Section 7601 of the Budget 
Reconciliation Act states that the 
charges assessed shall be established by 
rule and, specifically, in paragraph (b )(I) 
that: 

' ' ' the Nuclear Regulatory Commission 
shall assess and collect annual charges from 
its licensees on a fiscal year basis, except 
that-

(A) the maximum amount of the aggregate 
charges assessed pursuant to this paragraph 

· in any fiscal year may not exceed an amount 
that, when added to other amounts collected 
by the Commission for such fiscal year under 
other provisions of law, is estimated to be 
equal to 33 percent of the costs incurred by 
the Commission with respect to such fiscal 
year: and 

(BJ any such charge assessed pursuant to 
this paragraph shall be reasonably related to 
the regulatory service provide·d by the 
Commission and shall fairly reflect the cost 
to the Commission of providing such service. 

The legislative history shows that 
Congress intended the authority of this 
mandate to go beyond that contained in 
the Independent Offices Appropriation 
Act [IOAAJ of 1952 (65 Stat. 290; 31 
U.S.C. 9701). The Congressional 
Managers of COBRA, in describing this 
legisla live provision, asserted: 

The charges assessed pursuant to this 
authority shall be reasonably related to the 
regulatory service provided by the 
Commission and fairly reflect the cost to the 
Commission of providing such service. This is 
intended by the conferees to establish a 
standard separate and distinct from the 
Commission's existing authority under the 
Independent Offices Appropriation Act of 
1952 in order to permit the.Commission to 
more fully recover the cos ts associated with 
regulating various categories of Commission 
licensees. 

See 132 Cong. Rec. H879 (Daily Ed. 
March 6, 1986); 132 Cong. Rec. S2725 
(Daily Ed. March 14, 1986). 

The NRC is construing this legislation 
to permit it to charge licensees not only 
for special benefits provided to 
individual licensees, as that term has 
been used in construing the IOAA, but 
also to recover the cost of any 
Commission activity reasonably related 
to regulating power reactors licensed to 
operate. 

B. Revisions and Effect on Existing Fee 
Schedule 

The proposed rule (July 1, 1986; 51 FR 
24078) provided that applicants for 
power reactor operating licenses or 
holders of power reactor operating 
licenses and major material licensees 
would pay an annual fee in lieu of all 
other fees. 

The final rule will impose an annual 
fee on power reactors with operating 

licenses. The annual fee under 10 CFR 
Part 171 will be based on NRC budgeted 
costs for providing the following" 
regulatory services to power reactors 
with operating licenses: (1) Research 
activities directly related to the 
regulation of power reactors on a 
generic basis, (2) power reactor plant 
regulation (except licensing and 
inspection activities, and Part 55 
operator licensing and instructor 
certification), and (3) safeguards 
activities for power reactors (other than 
those activities di~ectly associated with · 
plant-specific licensing and 
amendments). This fee will include cost 
for many operating reactor-related 
regulatory costs not recovered under 
NRC's existing fee·schedule, 10 CFR Part 
170 (49 FR 21293; May 21, 1984), which 
established fees for some regulatory 
services that NRC provides its licensees. 

The proposed rule provided that Part 
170 would be suspended and, therefore, 
no fees would be collected under the 
IOAA. This proposal also relieved small 
materials licensees of all fees. The final 
rule provides that Part 171 will not affect 
the existing 10 CFR Part 170 fee 
schedule. This means that all fees 
currently collected under 10 CFR Part 
170 will continue to be collected, 
including those from small materials 
licensees. Thus; under the final rule, 
holders of power reactor operating 
licenses will pay an annual charge 
(COBRA) under Part 171 and IOAA fees 
under Part 170. Other applicants and 
licensees will pay fees only under Part 
170. 

The Commission has placed in its 
Public Document Room at 1717 H Street, 
NW., Washington, D.C., data used in 
developing the proposed 10 CFR Part 
171, copies of the comments received, 
and a separate document that 
categorizes and summarizes these 
comments by facilities, Agreement 
States, and materials licensees. 

II. Summary of Comments 

Only three commenters supported the 
proposed rule; the majority of the sixty
one comments discussed eleven 
common concerns: 

1. Constitutionality of the Annual Fee 
2. Exclusion of Some Licenses from Fees 
3. Collection of One-Third of the NRC 

Budget 
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4. Inclusion of Research Costs in Fee 
Base 

5. Fines, Penalties, Interest, and 
Reimbursements 

6. Basing the Fee on Size of Reactor 
7. High-Level Waste Fund 
8. Exemption Provision 
9. Quarterly Assessments 
10. Adjustments 
11. Comment Period 

Twelve commenters thought the 
proposed fees to be unconstitutional, 
and four commenters said no annual 
fees should be assessed to recover NRC 
costs for providing regulatory services, 
but, rather that the public, as the real 
beneficiary of NRC regulatory services, 
should support the regulatory costs of 
the NRC. Thirty-four commenters, in 
opposition to the proposed rule, 
requested that small materials licenses 
be subject to fees charged by the NRC. 

Two commenters stated that relief 
should be given from the proposed fees 
for uranium mills licenses. One 
commenter thought that suspended 
license applications, with minimal 
activity, should not be subject to the 
proposed annual fee because the fee 
would be disproportionately large in 
rela_tion to the profit realized in that 
circumstance. One commenter also 
thought that_ operating license (OLJ 
applicants would not be receiving a 
benefit from the activities upon which 
the proposed fee was based and would, 
in effect, have a double fee burden 
because they would pay the annual fee 
in addition to fees previously paid under 
Part 170. One commenter asserted that 
"Architect-Engineers, vendors, test 
reactors. waste repositories and others 
... " should pay annual fees. 

Several commenters expressed the 
view that the NRC was not required to 
collect a full 33 percent of its budget. 
Eleven commenters held the view that 
agency research costs should not be 
included in the cost basis for 
determining the annual fee. Two 
commenters asserted that fines. interest, 
and penalties should be included in the 
cost basis for the proposed fees. Ten 
commenters thought the annual fee 
should be assessed on the basis of 
power rating in thermal megawatts (one 
commenter opposed this suggestion]. 
One commenter thought that the 
Department of Energy high-level waste 
program fund should be subject to fees. 
One commenter said that an exemption 
provision was needed for.small and 
expensive-to-operate reactors because 
of the disproportionate burden that the 
proposed_ rule would impose on· the 
resources genera led ·from these reactors. 
Six commenters thought that fees should 
be collected on a quarterly-or a monthly 
basis. Commenters urged that, should 
excess· fees be·collected, a provision for 
refunds be included in the rule. Finally, 

several commenters thought that the 
comment period for.the proposed ·rule 
was too short. 

No comments were received regarding 
the proposed amendment to 10 CFR Part 
51, which provides that promulgation of 
Part 171, and future amendments 
thereto, does not require preparation of 
an environmental impact statement or 
assessment. 

III. Resolution of Comments 

1. Constitutionality of the AnnualFee 

Comment: Many of the commenters 
argued that the Commission was 
imposing an unconstitutional tax. 

Response: The thrust of commenters' 
arguments was that the Commission's 
proposal violated constraints on user 
fees established by the Supreme Court 
in National Cable Television v. United 
States. 415 U.S. 336 {1974] and Federal 
Power Commission v. New England 
Power, 415 U.S. 345 (1974) and further 
developed in subsequent decisions by 
courts of appeals. In National Cable and 
New England Power. the Supreme Court 
examined agency authority to assess 
fees pursuant to a particular statute, the 
Independent Offices Appropriation Act 
of 1952. The Court there adopted a 
limiting construction of the IOAA to 
avoid a Constitutional question of 
whether certain language of the IOAA 
amounted to a delegation to assess 
"taxes" rather then "fees." The Court 
indicated that the legislative history of 
the IOAA did not reveal an intention on 
the part of Congress to delegate its 
taxing authority to Federal agencies. In 
short, the Court's analysis was largely 
limited to the IOAA itself. The 
commenters, however, appear to read 
these cases as establishing general 
Constitutional limitations on an 
agency's power to assess fees. 
Accordingly, many of the commenters 
argued that because the NRC was not 
only charging for "special benefits" 
provided to identifiable recipients of 
NRC services, but also recovering the 
costs of its generic rulemaking and 
research activities. the NRC was 
imposing an unconstitutional tax. 

The Commission finds these legal 
arguments to be unpersuasive. The 
commenters' arguments are based on 
the faulty premise that the only legally 
acceptable standard for assessing fees is 
that contained in the IOAA. In Section 
7601{b](BJ of COBRA, Congress 
provided that annual charges assessed 
by the NRC " ... shall be reasonably 
related to the regulatory service 
provided by the Commission and shall 
fairly reflect the cost to the Commission 
of providing such service." The 
underlying legislative history makes 
clear that this provision is intended by 
the conferees to establish a standard 
separate and distinct f~om the -
Commission's existing authority under 
IOAA in order to permit the Commission 

to more fully recover the costs 
associated with regulating various 
categories of Commission licensees. 
Statement of Managers Re NRC Fees, 
132 Cong. Re·c. H. 879 (Daily Ed. March 
6, 1986]: 132 Cong. Rec. S. 2725 (Daily 
Ed. March 14, 1986). Congress 
undeniably has the authority to provide 
a fee standard distinct from the IOAA 
provided that the standard satisfies ' 
Constitutional requirements. 

In numerous cases the Supreme Court 
has addressed the issue of whether 
Congress has unconstitutionally 
delegated legislative power to 
administrative agencies. A reading of 
those cases indicates that Congress may 
delegate its authority to administrative 
agencies provided that it sets forth 
intelligible standards for the agency to 
follow in carrying out the 
Congressionally prescibed policy. 
Hampton, Jr. & Co. v. United States, 276 
U.S. 394 {1928). A delegation is not 
unconstitutional simply because the 
determination of facts and the 
inferences to be drawn from them in 
light of the statutory standards and · 
declaration of policy call for the 
exercise of judgment and for the 
formulation of subsidiary administrative 
policy within the prescribed statutory 
framework. Yakus v. United States, 321 
U.S. 414, 425 (1944). 

In COBRA, Congress has laid down 
an intelligible standard for the 
Commission to apply and has 
articulated its policy objectives. Simply 
put, the NRC is to recover 
approximately 33 percent of its budget 
from user fees (see Statement of 
Managers Re NRC Fees] and is to assess 
fees based on the standard articulated 
above. We believe this delegation of 
authority to the NRC satisfies all 
Constitutional requirements. 

The courts have previously 
considered the issue of whether a fee 
can be charged for a service provided by 
the Government that benefits not only 
the licensee, but also the general public. 
The Courts have held that the mutual 
benefit of a Government service to the 
recipient and to the public is not a legal 
bar to the imposition of fees. Prorating 
of costs on the basis of benefit to the 
public is not required. Mississippi 
Power & Light Co. v. U.S. Nuclear 
Regulatory Commission, 601 F.2d 223 
(1979), cert. denied 444 U.S. 1102 (1980). 

Thus the only question that remains is 
whether the fee schedule promulgated 
by the NRC falls within the parameters 
authorized by Congress. We believe that 
it clearly does. Following the 
Congressional mandate. we are 
attempting to collect a third of our 
budget in fees and, as explained 
elsewhere in this notice, have carefully 
developed a schedule which ensures 
that fees assessed are reasonably 
related to the NRC costs of providing 
regulatory services. 
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2. Exclusion of Some Licenses From 
Fees 

Comment: Agreement States and 
some other commenters asserted that 
the proposed rule, in eliminating fees for 
small materials licensees, would have a 
severe adverse effect on State fee 
programs and that 10 CFR Part 170 
should be retained in order to maintain 
reasonable fees for materials licensees. 

Many commenters asserted that the 
Commission had misconstrued 
Congressional intent by proposing the 
suspension of collections under the 
IOAA-the authority for the current Part 
170. Commenters argued that the 
Congress contemplated that the NRC 
would continue to collect fees under the 
IOAA, as well as COBRA. Specifically, 
many commenters vigorously argued 
that Congress contemplated that all 
licensees should pay fees and that the 
NRC lacked authority to exempt all 
small materials licenses from payment 
of fees. 

Response: The Commission believes it 
did not misread the Congressional 
intent, and that it has the authority 
under COBRA to suspend collections 
under Part 170 and not charge fees to 
small materials licensees. The 
Commission, nonetheless, has decided 
to retain Part 170 as a means of more 
equitably distributing the agency costs 
among those receiving services. 

The final rule will not affect materials 
licensees: they will continue to pay only 
fees chargeable under part 170. Major 
materials licensees will not be subject to 
an annual fee, as previously proposed. 
OL applicants similarly will remain 
subject only to fees under Part 170. With 
the issuance of an operating license, a 
former OL applicant will be subject to 
the annual fee required under this final 
rule in addition to the other fees 
collected for services covered by Part 
170. If an OL applicant receives its OL 
license during the year, it will pay only a 
prorated annual fee for that year, 
because, under the final rule, Part 170 
will remain in effect, and fees will be 
collected under Part 170 up to the time 
of issuance of the OL. The applicants for 
licenses and holders of these licenses 
for test and research reactors and waste 
repositories will also continue to pay 
fees under that part. Vendors will also 
continue to pay fees under Part 170. 

3. Collection of One-Third of the NRG 
Budget 

Comment: The Commission is not 
required by Section 7601 of the COBRA 
to collect the full 33 percent of its 
budget. 

Response: The Budget Reconciliation 
Act provides that the "maximum amount 
of the aggregate charges assessed may 
not exceed an amount that ... is 
estimated to be equal to 33 percent of 
the costs incurred by the Commission 
with respect to such fiscal year .... " On 

its face, this is a ceiling, i.e., it would 
permit the Commission to charge user 
fees of less than 33 percent. However, 
the legislative history clearly indicates 
that Congress expected the NRC to 
charge the full amount authorized by the 
statute. The Statement of Managers, 
which was drafted to reflect the views 
of the Conference Committee that 
considered the legislation and was 
inserted into the Congressional Record 
as part of the floor debate on the 
measure, states: 

The conferees agreed to require the NRC to 
assess and collect annual charges from its 
licensees in an amount that, when added to 
other amounts collected by the Commission 
shall not exceed 33 percent of the 
Commission's budget for each fiscal year. 
Assuming the current level of NRC 
expenditures, this is expected to result in the 
collection of additional fees in an amount up 
to approximately $80 million per year for 
each fiscal year. 

132 Cong. Rec. H. 879 [Daily Ed. March 
6, 1986): 132 Cong. Rec. S. 2725 [Daily 
Ed. March 14, 1986). 

We read this limited legislative 
history as indicating that Congress 
expected this legislation to result in 
approximately $80 million in collections 
each year above that already collected 
by the NRC under Part 170. To meet this 
target, collecting a full third of the NRC 
budget is required. 

Such an interpretation is also 
consistent with the President's request 
to Congress that the NRC recover a far 
greater amount of its budget from user 
fees. The President in his proposed 
budget tu Congress for fiscal year 1987 

had suggested that 50 percent of the 
NRC budget be recovered through user 
fees, a figure adopted by the House of 
Representatives, but reduced in 
Conference Committee. 

4. Inclusion of Research Costs in Fee 
Base 

Comment: Commenters argued that 
the NRC research costs should not be 
recovered through fees. 

Response: Commenters argued for 
instance that a boiling water reactor 
[BWR) licensee under the proposed rule 
would be paying for research on a 
pressurized water reator (PWR) and 
vice versa. This could result in one 
group of licensees subsidizing another. It 
was also argued that other research 
costs may be relevant only to future 
generations of reactors, but of no benefit 
to the current reactors. The Commission 
has reviewed again the research portion 
[as well as the Nuclear Materials Safety 
and Safeguards, Nuclear Reactor 
Regulation, Inspection and Enforcement, 
and Analysis and Evaluation of 
Operational Data portions) of the cost 
basis for the annual fee. The purpose of 
this review was to ensure that only 
generic costs associated with all power 
reactors, with operating licenses, 

regardless of type, were included in the 
cost basis. Costs for research 
rulemaking and other activities not 
relevant to all reactors will not be 
recovered through fees. A detailed 
breakdown of costs to be recovered is 
available in the NRC Public Document 
Room in Washington, D.C. Based on this 
review, the cost basis for the annual fee 
has been revised as follows: 

FISCAL YEAR 1987 PROJECTIONS OF NRC 

COSTS FOR NUCLEAR POWER REACTOR 

REGULATORY GENERIC PROGRAMS 

[Dollars in lhousands] 

Programs 

Research ................................................................... .. 
Safeguards ................................................................. . 
Reactor regulation .................................................... . 
Inspection and enforcement.. .................................. . 
Analysis and evaluation ol operational data ......... . 

Total ................................................................ . 

Costs for 
regulatory 
services 

$74,356 
2,326 

24,346 
15,482 
7,720 

$124,230 

Because the costs listed above apply 
to all power reactors, the costs have 
been divided equally for purposes of 
calculating the annual fee. This 
approach is consistent with the 
Congressional directive that all fees be 
reasonably related to the cost of 
providing services. 

5. Fines, Penalties, Interest, and 
Reimbursements 

Comment: Commenters said that 
fines, interest, penalties, and 
reimbursements should be included in 
the cost basis as collections under other 
laws. 

Response: The commenters argued 
that COBRA provides that the maximum 
total of fees to be collected by the NRC 
may not exceed, when added to other 
amounts collected by the Commission, 
33 percent of the Commission's budget. 
Accordingly, they believe the 33 percent 
total is to be derived by adding fees 
collected to fines, interest, penalties, 
and reimbursements collected. The 
Commission rejects this argument. Fines 
and penalties are charged because of 
the failure of a licensee to adhere to 
prescribed standards or requirements. 
No public policy would be served by 
reducing a power reactor's annual fee 
because a utility violated NRC's 
requirements. We are unwilling to 
attribute such an intent t,o Congress. Nor 
do we believe Congress contemplated 
reducing fees to account for interest 
paid to the NRC. Interest is assessed 
only for late payment of monies due the 
United States. Accordingly, interest is 
not included in the cost base. 

Finally, the NRC receives 
reimbursements from other Federal 



____ / 

PART 171 • STATEMENTS OF CONSIDERATION 

agencies of approximately $50,000 per 
year. We have not included this sum in 
the fee base. The purpose of COBRA 
was to generate additional Federal 
revenue as cqmpensation for services 
rendered by the NRC. The transfer of 
funds from one Federal agency to 
another does not result in increased 
Federal revenue. Accordingly, Congress 
did not contemplate that 
reimbursements would be in the fee 
base. 

6. Basing the Fee on Size of Reactor 

Comment: The annual fee should be 
based upon the power rating in thermal 
megawatts for each reactor. 

Response: The Commission has 
considered calculating the annual fee on 
power reactors with operating licenses 

. _on the thermal megawatt ratings of 
those reactors. An argument can be 
made that the larger the reactor, the 
greater the licensee's ability to generate 
income to pay the annual fee. The 
COBRA, however, requires that the fees 
be reasonably related to the agency's 
costs of providing services to the 
licensee. As discussed in the proposed 
rule (51 FR 24078, 24082-3), the 
Commission has examined the 
relationship between megawatt rating 
and the costs of NRC regulation. The 
NRC finds no necessary relationship or 
predictive trend between the thermal 
megawatt rating of a reactor and NRC 
regulatory costs (see Memorandum to 
Files, 1 entitled "Reactor Inspection, 
Licensing and Part 55 Fees Assessed for 
One-Year Period," dated July 7, 1986, 
from James Holloway, Acting Director, 
License Fee Management Staff, Office of 
Administration). Accordingly, the 
Commission has determined that fees 
should not be based on the size of the 
reactor. Nevertheless, in recognition of 
the problem that some licensees of 
smaller reactors may have in paying 
substantially increased fees, the 
Commission has provided for fee 
exemptions. This issue is discussed in 
item 8, Exemption Provision. 

7. High-Level Waste Fund 

Comment: The Department of Energy 
(DOE) should be assessed fees, payable 
from the high-level waste fund, for NRC 
services provided toward high-level 
waste management. 

Response: The Commission has no 
legal authority to charge the DOE fees 
for NRC staff work associated with 
high-level waste. The IOAA and the 
Atomic Energy Act of 1954, as amended, 
do not authorize the NRC to charge the 

1 A copy of this memorandum is available for 
review at the NRC Public Document Room, 1717 H 
Street. NW., Washington. DC. 

DOE fees. The Commission does not 
construe COBRA as augmenting NRC 
authority in such a way as to permit the 
NRC to collect fees from the DOE. 

B. Exemption Provision 

Comment: One commenter, a holder of 
a license for a small reactor, requested 
that provision for exemptions from the 
full annual fee be included in the final 
rule. 

Response: While the Commission is 
concerned with recovering its costs, it is 
not the intent of the Commission to 
promulgate a fee schedule that would 
have the effect of imposing fees at such 
a level that the owners of the handful of 
small, older reactors would find it in 
their best economic interest to shut their 
reactors down. Therefore, the 
Commission has included an exemption 
provision that takes reactor size and age 
and other factors into consideration in 
determining whether a license should be 
exempted from the full annual fee. 

9. Quarterly Assessments 
Comment: Several commenters were 

concerned with the size of the annual 
fee and its effect on their cash flow. The 
commenters also suggested that the 
NRC not require payment of fees in a 
single lump sum. 

Response: In recognition of these 
concerns, the Commission will collect 
the annual fee under Part 171 in equal 
quarterly installments. Fees collected 
under Part 170 will continue to be 
collected under the payment schedule 
set forth under that part. 

10. Adjustments 

Comment: Provision should be made 
for refunds if the total of fees collected 
exceds 33 percent of the NRC budget 
enacted by Congress. 

Response: The Commission agrees 
with commenters that the possibility 
exists, under both the proposed and 
final rules, that the aggregate of 
collections under Parts 170 and 171 
could exceed the statutory iimit of 33 
percent of the NRC budget in a given 
fiscal year. Therefore, a section has 
been added to the final rule which 
requires that any such overpayment be 
returned on a prorata basis to those who 
pay fees under Part 171. Provision is 
also made for adjusting the refund to 
take into account any power reactors 
that were given an operating license 
during the course of the fiscal year and 
thus did not pay the full fee. If the 
prorata share of the overpayment is 
$10,000 or less, it will be credited 
against the annual fee for the following 
fiscal year. 

Finally, if a final appropriation for the 
NRC has not been passed at the time the 

annual fee is set and if the final 
appropriation is greater or less than the 
projection, the annual fee would be 
raised or reduced, as appropriate, and 
an adjustment to the remaining 
quarterly installments or a refund would 
be made, as appropriate. 

11. Comment Period 

Comment: Some commenters argued 
that the Commission should have 
provided for more than a 15-day 
comment period on the proposed rule. 

Response: The Commission was under 
a statutory mandate to promulgate final 
fee regulations 45 legislative days after 
submission of its July 7, 1986, report to 
Congress on user fees. A longer 
comment period would have prevented 
the Commission from meeting the 
Congressionally mandated deadline. 
Under the circumstances, the comment 
period was reasonable, particularly 
because licensees were on notice in 
April when COBRA was enacted that 
the NRC would be proposing 
substantially higher fees. Moreover, 
based on the thoroughness of the 
comments received and the numerous 
issues raised in them, the Commission is 
convinced that all relevant issues of 
importance to this rulemaking have been 
identified and that the commenters have 
not demonstrated that they have been 
prejudiced by the 15-day comment 
period. 

IV. Section-by-Section Revision 

Section 171.1 Purpose. 

The purpose section is revised to state 
that Part 171 sets out the fee to be 
charged persons licensed to operate a 
power reactor as defined in the new 
part. 

Section 171.3 Scope. 

The scope is revised to state that Part 
171 applies only to persons licensed to 
operate a power reactor. 

Section 171.5 Definitions. 

In the final rule, the definitions for 
"Materials license," "Source material," 
and "Special nuclear material" have 
been deleted because licenses for these 
materials will remain- subject to the 
appropriate fee schedules under 10 CFR 
Part 170. The definition for "Nuclear 
power reactor" has been modified to 
conform with the definition for "Power 
reactor" in 10 CFR Part 170. 

Section 171.11 Exemption. 

As stated in the proposed rule (51 FR 
24078, 24082), the Congress urged the 
Commission to consider the impact of its 
fee schedule on certain licensees. Based 
on comments received, the Commission 
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has determined that it is appropriate to 
take a similar approach in setting the fee 
schedule for power reactors with 
operating licenses. Accordingly, the 
added Exemption section provides that 
the holder of a license to operate a 
power reactor who believes that the 
annual fee is unfair or overly 
burdensome may apply to the 
Commission for partial relief from the 
annual fee. The Commission may grant 
such relief, if it is persuaded by the 
licensee that factors such as age and 
size of the plant and size and impact on 
its customer rate base substantially 
reduce the NRC's regulatory costs for 
that plant and the benefits bestowed on 
that licensee below that of the other 
power reactors. Nevertheless, the 
agency's intent is to grant exemptions 
sparingly. 

Section 171.13 Notice. 

This section, which was § 171.11 in 
the proposed rule, is revised to reflect 
that only power reactors licensed to 
operate are covered by the final rule. 

Section 171.15 Annual fee: Power 
reactor operating licenses. 

The proposed § 171.15, Annual Fee: 
Materials Licenses, has been deleted. 
This renumbered section on computing 
the annual fee is revised to reflect that 
only power reactors will be subject to 
the annual fee under Part 171. The 
formula was also revised to deduct the 
estimated fees to be collected under Part 
170. The fees under Part 170 are 
estimated for fiscal year 1987 to be $37 
million. It is estimated that 
approximately $30 million of this 
amount will come from power reactors 
with operating licenses. The annual fee 
will be charged to every power reactor 
unit licensed to operate as of October 1, 
1986 (assumed to be 101 reactors), and, 
on a prorata basis, to any power reactor 
licensed to operate during the fiscal 
year. If a power reactor licensee has 
only the authority to possess nuclear 
material and the Commission has 
received a request from the licensee to 
amend its license to permanently 
withdraw its authority to operate the 
reactor, or the Commission has 
permanently revoked such authority, the 
licensee is not subject to the annual fee 
under this part for that power reactor. 
Such reactors no longer benefit from the 
regulatory services that are the basis for 
the annual fee. Plants within this latter 
category, such as Dresden 1, Humboldt 
Bay, Peach Bottom 1, and Indian Point 1 
will not be charged fees under this part 
(though they remain subject to any 
applicable fees pursuant to Part 170 of 
this chapter). 

The annual fee is calculated as 
follows: 
$405 million (NRC FY 87 

budget)X.33=$133 million (rounded 
down to the nearest million) 

$133 million minus $37 million (est. fees 
Part 170, FY 87)=$96 million 

$96 million divided by 101 licensed 
reactors=$950 thousand per license 
(rounded down to the nearest 
thousand). 

Section 171.17 Proration. 

Section 171.17 in the proposed rule 
addressed the annual fee and its 
calculation for major materials licenses. 
As they will not be subject to fees under 
this part, that section is deleted and a 
new § 171.17 is added to the final rule 
for the purpose of addressing the issue 
of prorating fees for power reactors that 
are licensed to operate after the 
beginning of a fiscal year. No such 
provision was necessary in the proposed 
rule. As revised, applications for 
operating licenses under review will still 
be subject to fees chargeable under Part 
170. It would not be fair to holders of 
new operating licenses to charge them 
the full annual fee in addition to fees 
which might have accrued under Part 
170 during a fiscal year but prior to 
issuance of an operating license. The 
annual fee would be prorated by first 
dividing the annual fee by 365 and then 
multiplying the quotient by the number 
of days remaining in the fiscal year after 
the operating license issuance date. For 
example, if an operating license were 
issued on January 15 of fiscal year 1987, 
the annual fee for that fiscal year would 
be $950,000 divided by 365, which is 
$2,603, and then multiplied by 258 (the 
number of days remaining in FY), which 
is $671,574. 

Section 171.19 Payment. 

This section, which was § 171.17 in 
the proposed rule, is revised in the final 
rule to allow the NRC to prescribe only 
those collection mechanisms that are 
acceptable to the U.S. Treasury 
Department. At this time, such 
mechanisms include checks, drafts, 
money orders, or the Electronic Funds 
Transfer System. This section also has 
been revised in the final rule to provide 
for payment in quarterly installments of 
the Part 171 fee rather than payment in a 
single lump sum as proposed. 

Section 171.21 Refunds. 

Section 171.21, in the proposed rule 
was Enforcement and is renumbered 
§ 171.23 in the final rule. This new 
§ 171.21 is added to address the 
contingency that by the end of a given 
fiscal year, the aggregate of collections 
under Parts 170 and 171 might exceed 

the statutory limit on collections of 33 
percent of the NRC budget. For example, 
several plants could be licensed to 
operate during the fiscal year and 
thereby pay a prorata share of the 
annual fee, or the number of 
amendments, inspections, or other 
activities subject to fees under Part 170 
could be greater than estimated at the 
beginning of the fiscal year. 

The purpose of the annual fee 
pursuant to Part 171 is to collect that 
portion of costs to the agency of 
providing regulatory services to power 
reactors, but with a ceiling on those 
collections equal to the difference 
between collections under Part 170 and 
33 percent of the NRC budget. 
Accordingly, any collection of fees 
exceeding this ceiling will be refunded 
under this part. Refunds will be adjusted 
to allow for the fact that some licenses 
may only have been subject to a portion 
of the annual fee because the license to 
operate was issued during the fiscal 
year. However, it is anticipated that 
overpayments will arise under this 
provision rarely, if at all, and will 
probably not exceed $10,000 per license. 
Because of the administrative costs 
associated with making a refund from 
the U.S. Treasury, any overpayment of 
$10,000 or less will be credited against 
the annual fee for the following year. 

Section 171.25 Collection, interest, 
penalties, and administrative costs. 

This renumbered section, which was 
§ 171.23 in the proposed rule, is modified 
slightly to reflect the requirement under 
4 CFR Part 102 that, in addition to 
interest and penalties, administrative 
costs of collection also are recoverable 
by the NRC. The section is also modified 
in recognition of the authority given 
under § 171.19 to pay the annual fee in 
quarterly installments. If the quarterly 
installment is not paid on time in 
accordance with the schedule provided 
in § 171.19, then the full annual fee 
becomes immediately due and payable. 
Interest, penalties (if applicable), and 
administrative costs of collecting the fee 
will be calculated from the date that the 
late quarterly installment was due. 

Unchanged Sections. 

Sections 171.7, Interpretations, 171.9, 
Communications, and renumbered 
171.23, Enforcement, are in this final rule 
as they were in the proposed rule. 

10 CFR 51.22 Categorical exclusion. 

The amendment to 10 CFR Part 51 to 
include Part 171 as a categorical 
exclusion is unchanged. 

Commissioner Thomas M. Roberts 
abstained. The separate views of 

J 
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Commissioner Frederick M. Bernthal 
follow: 

While this final rule is a distinct 
improvement over the Commission's earlier 
proposed rule, it still suffers from several 
technical deficiencies, and more importantly, 
from fundamental infirmities which I noted in 
my previous views on this subject. 

Whether or not the user fee idea is 
conceptually sound. one cannot justify the 
assessment of one class of licensee lo pay for 
"services" which benefit another. The user 
fee concept should be permitted to sink or 
swim in court on its own merits, unburdened 
by questions of equity in implementation. 

The final rule advanced by the Commission 
is so burdened lo the extent that it (1) singles 
out one class of licensee for payment of the 
"extra fee" over and above the Part 170 fee 
schedule, and (2) charges the same "extra" 
fee to all holders of opera ting licenses, 
despite the fact Iha I good performers will be 
subsidizing poor performers on whose behalf 
the NRC must frequently put forth 
extraordinary efforts. 

Further, this final rule does not assess the 
Department of Energy, via the nuclear waste 
fund or other appropriate machanism, for 
NRC services related to the Nuclear Waste 
Policy Act. Absent extraordinary accounting 
precaution by Congress in its annual 
appropriations, the rule would thus indirectly 
require utilities to subsidize the regulatory 
costs attendant to the geologic disposal of 
defense high level waste. If the user fee 
concept is to be applied at all, it ought to be 
applied in a manner such that, insofar as 
possible, all entities which derive a "benefit" 
from NRC services share·equally the costs of 
providing that benefit. 

Technical deficiencies of this rule aside. 
however, there are elemental reasons for 
concern with all rules such as this. User fees 
have an undeniable philosophical and 
popular appeal-after all, who can be against 
the benefactors of federal regulatory services 
paying the cost of such services? But the user 
fee principle must proceed from a single 
premise: namely, that such fees be required 
of all entities which are subject to 
government regulatory activity-in short, that 
there be a level playing field. 

The playing field is not level. Nuclear 
utilities are now to be singled out for 
payment of a user fee tax, while Congress 
has not seen fit to levy corresponding charges 
on other utilities which are the 
"beneficiaries" of similar Federal regulatory 
activity. I make no judgment on the merits of 
the many and diverse regulatory activities of 
the Federal Government. But I fail to see how 
our licensees benefit more from regulatory 
services than do the coal-burning utilities 
upon whom the EPA conferred the "benefit" 
of requiremer.:~ for scrubber installation to 
reduce.stack emissions, or for that matter. 
than do the pharmaceutical houses regulated 
by the FDA, or than do a host of other 
indust•ies now subject to the regulatory 
requirements of the governnielit. 

Indeed, I question the theory [and the -
Congress should be concerned, Jest the 
impression be created] that our licensees are 
the principal beneficiaries of the services 
provided by this agency; the prime 
beneficiary is the public at large, whom we 

are mandated to protect. But if that is so, 
should our licensees then be required to pay 
not only for an NRC-mandated nuclear 
powerplant backfit, for example, but also for 
the costs of a belated agency decision to 
require the backfit [because earlier regulatory 
standards were found to be inadequate]? 

In passing the 1954 Atomic Energy Act, 
Congress found that: 

(R]egulation by the United States of the 
production and utilization of atomic 
energy and of the facilities used in 
connection therewith is necessary ... to 
protect the health and safety of the 
public. [emphasis added] 

In the Energy Reorganization Act of 1974, 
Congress declared that the promotional and 
regulatory functions of the Atomic Energy 
Commission should be separated, because it 
was "in the public interest", that the purpose 
of the Act was, among other things, "to 
assure public health and safety." 

These Congressional findings and 
statements of purpose strongly suggest that 
the responsibilities of this agency arif to be 
carried out for the benefit of the general 
public, and not for the benefit of any single 
enterprise, public or private. If there were 
any direct benefits to be conferred upon 
those whom we regulate, it seems clear that 
those vanished (and appropriately so) when 
the AEC was split and its promotional 
responsibilities assigned to agencies other 
than the NRC. 

The American public, through its elected 
representatives, has thus charged the NRC 
with regulating the nuclear industry lo 
promote safety and security. Yet the 
Commission is now required to implement 
legislation, the premise of which appears to 
be contrary to the stated purposes of this 
agency's enabling legislation. 

I therefore approve this final rule only to 
permit the Commission lo promulgate 
implementing regulations in fulfillment of its 
Congressional mandate. 

Environmental Impact: Categorical 
Exclusion 

The action required under this final 
rule is administrative and would not 
impact the environment. The 
Commission has determined pursuant to 
10 CFR 51.22(a) that this final rule would 
be the type of action that is described in 
categorical exclusion 10 CFR 51.22(c)(l). 
Therefore, neither an environmental 
impact statement nor an environmental 
assessment has been prepared for this 
proposed rule. 

Paperwork Reduction Act Statement 

This final rule contains no information 
collection requirements and, therefore, 
is not subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

Regulatory Analysis 

The NRC's predecessor, the Atomic 
Energy Commission, adopted its first 
license fee schedule in the fall of 1968, 
as codified in 10 CFR Part 170. The 
authority to collect fees was based on 

Title V of the Independent Offices 
Appropriation Act of 1952 [IOAA) (31 
U.S.C. 9701). That fee schedule covered 
power reactors, test and research 
reactors, fuel reprocessing plants, and 
materials licenses. It was revised and 
updated in 1978 and 1984. 

The license fees were designed to 
recover a part of the costs of services 
attributable to identifiable recipients. 
Only those costs that were associated 
with the review of a license application 
and related to a specific identifiable 
beneficiary v._re used in the cost base 
for the establishment of the fee 
schedule. Certain costs under the 
Commission's 1984 revised fee schedule 
in 10 CFR Part 170 (49 FR 21293) 
continued to be excluded from fees. 
Some of the costs that were excluded 
from the fee base were those associated 
with: (1) Research, (2) generic licensing 
activities, (3) standards and code 
development, (4) contested hearings, (5) 
the Office of International and State 
programs, (6) the Office of Inspector and 
Auditor, (7) the Office of Congressional 
Affairs, and (8) the Office of Public 
Affairs. 

Section 7601 of the Consolidated 
Omnibus Budget Reconciliation Act of 
1985 requires the NRC to establish by 
rule an annual charge for its licensees 
that, when added to other amounts 
collected, is estimated to be equal to 33 
percent of the estimated costs incurred 
by the Commission. This section 
authorizes NRC to expand its fee base to 
recover costs previously excluded, such 
as research and generic licensing 
activities. This final rule reflects NRC's 
interpretation of the intent of Section 
7601. 

Regulatory Flexibility Certification 

This rule is not a major rule for the 
purpose of Executive Order 12291 of 
February 17, 1981. As required by the 
Regulatory Flexibility Act of 1980, 5 
U.S.C. 605(b), and NRC Size Standards 
(50 FR 50241, December 20, 1985), the 
Commission hereby certifies that this 
final rule does not have a significant 
impact on small business entities. This 
rule affects only nuclear power plants 
licensed to operate. The companies that 
own these companies do not fall within 
the scope of the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act. · 

List of Subjects 

10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
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power plants and reactors, Reporting 
and recordkeeping requirements. 

10 CFR Part 171 
Annual charges, Power plants and 

reactors, Penalty. 




