From: Travis Stills

To: Paul Nickens; ostnrranrd@gwtc.net; rst.thpo@rst-nsn.gov; brhodd1@yahoo.com

Cc: Diaz Toro. Diana; Jamerson. Kellee; Monteith, Emily; Baer. Lorraine; Abe Zeitoun; wmap@igc.org; Richard Stoffle
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Thanks Paul,

| appreciate your effort to address a large volume of information in a short time, particularly in
light of restraints imposed by NRC Staff's denial of the OST request to move the survey back
by one week, to be conducted June 18- June 29.

Please allow me to reiterate that one prerequisite that requires immediate attention is an update
to the NRC's SUNSI Order/Affidavit and OST (and other Tribe's) confidentiality agreements,
intellectual property agreements, and similar protections afforded when addressing the
locations and cultural/spiritual context of Traditional Cultural Properties. Confidentiality is a
key aspect of the survey. NRC's existing SUNSI order and affidavit are attached, but needs to
be updated. We look forward to NRC Staff providing proposed updates to conform with
federal law and the current circumstances. The OST has similar requirements, which will be
provided separately, in due course. Please circulate any other forms, releases, affidavits, etc.
that NRC, Powertech or SC&A plan to use during the cultural resources survey, especially the
field survey.

As discussed on the call yesterday, the work plan looks like NRC Staff's previous use of an
open site survey, which has been rejected by the Sioux Tribes and orders of the ASLB, and the
Commission. | appreciate the acknowledgement of Dr. Stoffle and yourself that an open site
approach is not an accepted methodology, and efforts under time constraints to pull together a
sound methodology. Per your request, we will use SC&A's suggested work plan to provide
an alternate approach that establishes a sound, yet flexible, methodology before going into the
field. To expedite this process, it would be helpful for NRC Staff to provide a copy of
SC&A's scope of work and any agreements addressing confidentiality/work product so we can
know what tasks NRC has (and has not) authorized SC&A to carry out and any TCP
protections NRC Staff has already included in SC&A's contract.

We look forward to SC&A's summary and review of the available information (which goes
beyond the information in Powertech's application materials, as amended in 2013), maps
discussed on the call, and SC&A's literature review report that NRC is currently reviewing.
We expect to send a proposed schedule around either today or tomorrow.

Travis

cc: Emily Monteith, NRC Staff Counsel

On 6/5/2018 8:49 PM, Paul Nickens wrote:

Kyle and Ben,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

THE ATOMIC SAFETY AND LICENSING BOARD PANEL

Before the Chief Administrative Judge:

In the Matter of Docket No. 40-9075-MLA
POWERTECH (USA) INC.,

(Dewey-Burdock In Situ Uranium Recovery
Facility)

MEMORANDUM AND ORDER

(Protective Order Governing the Disclosure of Sensitive Unclassified
Non-Safeguards Information (SUNSI))

Upon consideration of (1) the Motion for Entry of a Protective Order by the Nuclear
Regulatory Commission Staff (NRC Staff), and (2) the Answer of the Oglala Sioux Tribe to
Motion for Entry of a Protective Order, | GRANT the motion and issue this Protective Order, the
terms of which are as follows:

1. In a letter dated January 15, 2010, the Oglala Sioux Tribe (Petitioner) stated that
it intends to petition to intervene in this proceeding. Mrs. Theresa Two Bulls, President of the
Oglala Sioux Tribe, and Ms. Grace Dugan, the Tribe’s designated legal counsel, requested
access to Sensitive Unclassified Non-Safeguards Information (SUNSI) in their capacities as
representatives of the Petitioner.

2. This Protective Order shall govern the Petitioner’s access to and use of protected
information identified as SUNSI by Powertech (USA) Inc. (Applicant). Applicant withheld this
information from the public record pursuant to 10 C.F.R. § 2.390 because it contains detailed

descriptions of the locations of archaeological sites within the boundary of the proposed facility.
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The protected material describing the locations of archaeological sites is referenced in
“Attachment: Docket No. 40-9075-MLA, List of Documents Containing SUNSI Pertaining to
Cultural Resources of Archeological Sites, January 25, 2010.” This Protective Order shall
remain in effect until specifically terminated by the Atomic Safety and Licensing Board or the
Commission.

3. Mrs. Theresa Two Bulls and Ms. Dugan, as well as Mr. Jeffrey C. Parsons and
Mr. Travis E. Stills who also have filed appearances as counsel for Petitioner, shall each
execute and file the attached Non-Disclosure Affidavit in order to gain access to information on
the locations of archaeological sites included in reports submitted by Applicant to the NRC Staff.
Petitioner’s representatives that do not execute and file the Non-Disclosure Affidavit will not
receive access to the SUNSI.

4. Other than the filing deadlines set forth in this Order, the terms of this Protective
Order do not apply to the NRC Staff, contractors, or NRC legal counsel. The NRC Staff’s use of
SUNSI is governed by NRC regulations and policies as well as other applicable law.

5. SUNSI shall be treated as confidential by Petitioner. SUNSI shall not be used
except as necessary for the conduct of a proceeding on the Application. Petitioner may make
copies of and take notes of SUNSI, but such copies and notes become SUNSI, subject to the
terms of this Order. Petitioner shall take reasonable precautions to ensure that SUNSI is not
distributed to unauthorized persons.

6. The Petitioner shall maintain all SUNSI in a secure location, and shall not provide
the SUNSI to anyone not authorized to receive it pursuant to this Order.

7. As legal counsel for the Oglala Sioux Tribe, Ms. Dugan, Mr. Parsons, and Mr.
Stills may allow legal staff under their supervision access to SUNSI as necessary in the course

of their representation. Ms. Dugan, Mr. Parsons, and Mr. Stills shall be responsible for ensuring
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that their staff complies with the terms of the Order and the Non-Disclosure Affidavit and will be
subject to sanctions for any violations by their staff.

8. The Petitioner shall maintain a log of all copies or materials that contain SUNSI
within their possession or control. Upon the termination of a proceeding on the Application or
upon order by the Atomic Safety and Licensing Board or Commission, the Petitioner shall: (1)
return all materials containing SUNSI to the Applicant or destroy the materials, except that
copies of filings, official transcripts, exhibits, and notes may be redacted so that only those
portions containing SUNSI are destroyed; and (2) submit a Non-Disclosure Affidavit stating that
the SUNSI within their possession or control has been returned or destroyed, and shall serve a
copy of the executed Non-Disclosure Affidavit on the Applicant and NRC Staff within 15 days.

9. If Petitioner has reason to suspect that SUNSI may have been lost or misplaced,
or that SUNSI has otherwise become available to unauthorized persons, Petitioner shall
promptly notify the Licensing Board of those suspicions and the reason for them.

10. The Licensing Board may alter or amend this Protective Order and resolve
disputes. The Petitioner, Applicant, or NRC Staff may seek amendments to this Order or the
Non-Disclosure Affidavits by filing a motion for amendment.

11. Pleadings or other documents for filing that contain SUNSI shall be filed
electronically using the E-Filing system. The Petitioner shall take the necessary actions to
obtain a digital certificate and file documents in this proceeding using the E-Filing system. The
person filing the document must properly choose the option to prevent the document from being
filed in the public docket. Only members of the Board, NRC Staff counsel, Applicant’s counsel,
and authorized persons should be “checked” as recipients on the electronic service list. If any
party to a proceeding on this Application intends to submit an exhibit, testimony, or pleading

containing SUNSI without using the E-Filing system, the party shall notify the Licensing Board
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prior to such filing. Nothing in this Order shall preclude a party to a proceeding on the
Application from objecting to the use of an exhibit, testimony, or a pleading because it contains
SUNSI. The Licensing Board may issue additional orders concerning the use of SUNSI at a
hearing.

12. Nothing in this Order shall preclude any person from seeking public disclosure of
SUNSI in accordance with NRC regulations and applicable federal law. Nothing in this Order
shall preclude any person from seeking, through discovery in any other administrative or judicial
proceeding, information protected by this Order.

13. Any violation of this Protective Order or any violation of a Non-Disclosure
Affidavit executed in accordance with this Order may result in the imposition of sanctions as the
Licensing Board or the Commission may deem to be appropriate. Nothing in this Order restricts
or waives the Applicant’s or NRC'’s rights to pursue any other legal or equitable remedies that
may be available in the event of actual or anticipated disclosure of SUNSI.

14. This Protective Order does not apply to information that the NRC Staff, Atomic
Safety and Licensing Board, or Commission determines to not be SUNSI.

15. The Petitioner must file executed Non-Disclosure Affidavits within 3 days after
the service of this Order.

16. Unless directed otherwise by subsequent order, within 25 days of the date
Petitioner is provided access to SUNSI, Petitioner must file any proposed contentions the
development of which depend on access to SUNSI.

17 The Applicant and NRC Staff may file Answers within 25 days after service of

any proposed contentions the development of which depend on access to SUNSI.
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18. The Petitioner may file a Reply to any Answers within 7 days after service of the

Answers.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD PANEL

/RA/

E. Roy Hawkens
CHIEF ADMINISTRATIVE JUDGE

Rockville, Maryland
March 5, 2010





NON-DISCLOSURE AFFIDAVIT

, being duly sworn, states:

| have read the , 2010 Atomic Safety and Licensing Board protective order
issued in connection with the Powertech (USA) Inc., Dewey-Burdock In Situ Uranium
Recovery Facility license application proceeding, Docket No. 40-9075-MLA. | will comply
in all respects with the protective order’s terms and conditions. | will protect and keep
confidential all Sensitive Unclassified Non-safeguards Information (SUNSI)" in
accordance with the terms of this Non-Disclosure Affidavit.

I will not disclose SUNSI to anyone except an authorized person. | will protect
documents containing or revealing SUNSI in written or recorded form (including any
portions of transcripts of in camera hearings, filed testimony, or any other documents
that contain or reveal such SUNSI), so that the SUNSI contained therein remains at all
times under the control of an authorized person and is not revealed to anyone else.

When not under my direct control or the direct control of another authorized person, | will
keep and protect all documents containing or revealing SUNSI (including, without
limitation, transcripts, pleadings that | may generate, and any notes and copies that |
may make) in a secure locked place such as a filing cabinet, closet, or other storage
container. | will not transmit by facsimile any material containing SUNSI.

Each document that contains or reveals SUNSI shall be marked “Contains SUNSI
Information” in a conspicuous manner.

Neither during nor after this proceeding, will | publicly reveal any SUNSI that | receive by
virtue of this proceeding as long as the information remains SUNSI and is not otherwise
a matter of public record.

| acknowledge that any violation of the terms of this affidavit or the Atomic Safety and
Licensing Board’s protective order, which incorporates the terms of this affidavit, may
result in the imposition of such sanctions on me that the Atomic Safety and Licensing
Board or the Commission may deem to be appropriate.

WHEREFORE, | do solemnly agree to protect and keep confidential such protected information
as may be disclosed to me in this proceeding, in accordance with the terms of this affidavit.

(Name)

Subscribed to and sworn before me this day of , 2010.
Notary Public
My commission expires:

' The protected SUNSI material describing the locations of archaeological sites is referenced in
"Attachment: Docket No. 40-9075-MLA, List of Documents Containing SUNSI Pertaining to Cultural
Resources or Archeological Sites, January 25, 2010.” Archaeological reports and data in the public
record are not subject to the Board’s protective order or the restrictions described in this affidavit.
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CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing MEMORANDUM AND ORDER (PROTECTIVE
ORDER GOVERNING THE DISCLSOURE OF SENSITIVE UNCLASSIFIED
NON-SAFEGUARDS INFORMATION (SUNSI)) have been served upon the following

persons by Electronic Information Exchange.

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLB)
Mail Stop T-3F23

Washington, DC 20555-0001

E. Roy Hawkens

Chief Administrative Judge

E-mail: roy.hawkens@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the Secretary of the Commission
Rulemakings & Adjudications Staff

Mail Stop O-16C1

Washington, DC 20555-0001

E-mail: hearingdocket@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the General Counsel
Mail Stop O-15 D21
Washington, DC 20555-0001
Catherine Scott, Esq.

Michael Clark, Esq.

Brett Klukan, Esq.

Patricia Jehle, Esq.

E-mail:

cilm@nrc.gov

mjc1@nrc.gov
brett.klukan@nrc.gov
patricia.jehle@nrc.gov

OGC Mail Center:
OGCMailCenter@nrc.gov

Thompson & Simmons, PLLC
1225 19" Street, NW, Suite 300
Washington, DC 20036

Counsel for the Applicant
Christopher Pugsley, Esq.
Anthony J. Thompson, Esq.
E-mail:
cpugsley@athompsonlaw.com
ajthompson@athompsonlaw.com

Gonzales Law Firm

522 7" Street, Suite 202

Rapid City, SD 57701

Counsel for the Oglala Sioux Tribe
Grace Dugan, Esq.

E-mail: dugan@wavecom.net

Western Mining Action Project

P. O. Box 349

Lyons, CO 80540

Counsel for the Oglala Sioux Tribe
Jeffrey C. Parsons, Esq.

E-mail: wmap@igc.org

Energy Minerals Law Center

1911 Main Avenue, Suite 238
Durango, CO 81301

Counsel for the Oglala Sioux Tribe
Travis E. Stills, Esq.

E-mail: stills@frontier.net






2
POWERTECH (USA) INC., DOCKET NO. 40-9075-MLA
MEMORANDUM AND ORDER (PROTECTIVE ORDER GOVERNING THE DISCLSOURE OF
SENSITIVE UNCLASSIFIED NON-SAFEGUARDS INFORMATION (SUNSI))

Aligning for Responsible Mining
P.0.B. 3014

Pine Ridge, SD 57770
Counsel for multiple parties
David Cory Frankel, Esq.
arm.legal@gmail.com

[Original signed by Evangeline S. Ngbea ]
Office of the Secretary of the Commission

Dated at Rockville, Maryland
this 5™ day of March 2010.






UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
William J. Froehlich, Chairman

Dr. Richard F. Cole
Dr. Mark O. Barnett

In the Matter of Docket No. 40-9075-MLA
POWERTECH USA, INC. ASLBP No. 10-898-02-MLA-BDO1
(Dewey-Burdock September 12, 2014

In Situ Uranium Recovery Facility)

ORDER
(Granting Joint Motion to Amend Protective Order)

In March 5, 2010 the Chief Administrative Judge of the Atomic Safety and Licensing
Board Panel issued a Protective Order and Non-Disclosure Agreement’ for the purpose of
providing for nondisclosure of sensitive unclassified, non-safeguards information (SUNSI)
related to historic and cultural resources in this case. By Order issued September 8, 2014, the
Licensing Board ruled that certain data and documents identified in the Oglala Sioux Tribe’s
Exhibit OST-019 and their motion dated August 16, 2014,® must be disclosed immediately. The

Protective Order does not address these data and documents.

' Memorandum and Order (Protective Order Governing the Disclosure of Sensitive Unclassified
Non-Safeguards Information (SUNSI)), (Mar. 5, 2010) (unpublished) (ADAMS Accession No.
ML100640405) (Protective Order).

2 Licensing Board Order (Post Hearing Order) (Sept. 8, 2014) (unpublished).

% Oglala Sioux Tribe’s Motion to Enforce Mandatory Disclosure Duties Under 10 C.F.R. § 2.336
(Aug. 16, 2014).
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On September 11, 2104 Powertech USA, Inc. (Powertech) filed a motion to amend the
Protective Order.* Powertech states that all parties jointly request that the Board modify the
Protective Order and Non-Disclosure Agreement to include the identified data and documents
requested by the Oglala Sioux Tribe. Powertech further states that the parties request that the

following language be added to the Protective Order:

“This Protective Order shall also apply to borehole data and documents or other
information ordered to be disclosed by the Licensing Board in its September 8, 2014
Order. Any and all copies or other duplicates of information in these data and documents
must be returned to Powertech no later than ten (10) days after the close of the
administrative record for this proceeding.”

“In the event that copies or other duplicates of information in these data and documents
are to be used in evidence in this proceeding or associated NRC-related legal
proceedings, such copies or duplicates shall be returned to Powertech no later than ten
(10) after exhaustion of all legal proceedings associated with this current administrative
proceeding such as Commission or federal court appeals.”

“All references in the Non-Disclosure Affidavit to 'SUNSI' shall also refer to the borehole

data and documents or other information ordered to be disclosed by the Licensing Board

in its September 8, 2014 Order and it shall not be necessary for said Non-Disclosure

Affidavit to be notarized provided it is signed by the person receiving the SUNSI or the

borehole data and documents or other information ordered to be disclosed by the

Licensing Board in its September 8, 2014 Order, as applicable.”

Powertech further states that it has consulted with all parties on the Joint Motion and
there were no objections.’

Powertech also notes that it plans to effectuate disclosure of all aforementioned data
and documents covered by the Protective Order, as well as all other non-confidential documents

identified in the Licensing Board’s September 8, 2014 Order beginning Friday, September 12,

2014. CD copies of digitized data will be sent via overnight mail on that same day and

4 Joint Motion to Amend Protective Order to Include Documents to Be Disclosed Under
September 10, 2014 (sic) Licensing Board Order (Sept. 11, 2014) (Joint Motion).

5 See 10 C.F.R. § 2.323(b).
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electronic copies of other identified documents will be sent via electronic mail.®
For good cause shown, the Joint Motion is GRANTED. The following three paragraphs

will be added to the Protective Order:

“This Protective Order shall also apply to borehole data and documents or other
information ordered to be disclosed by the Licensing Board in its September 8, 2014
Order. Any and all copies or other duplicates of information in these data and documents
must be returned to Powertech no later than ten (10) days after the close of the
administrative record for this proceeding.”

“In the event that copies or other duplicates of information in these data and documents
are to be used in evidence in this proceeding or associated NRC-related legal
proceedings, such copies or duplicates shall be returned to Powertech no later than ten
(10) after exhaustion of all legal proceedings associated with this current administrative
proceeding such as Commission or federal court appeals.”

“All references in the Non-Disclosure Affidavit to 'SUNSI' shall also refer to the borehole
data and documents or other information ordered to be disclosed by the Licensing Board
in its September 8, 2014 Order and it shall not be necessary for said Non-Disclosure
Affidavit to be notarized provided it is signed by the person receiving the SUNSI or the
borehole data and documents or other information ordered to be disclosed by the
Licensing Board in its September 8, 2014 Order, as applicable.”

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

William J. Froehlich, Chair
ADMINISTRATIVE JUDGE

Rockville, Maryland
September 12, 2014

® Inasmuch as the borehole data and documents or other information ordered to be disclosed by
the Licensing Board in its September 8, 2014 Order are “disclosure/discovery material’ these
materials need not be served on the Licensing Board. See generally, 10 C.F.R. § 2.336.
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CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing ORDER (Granting Joint Motion to Amend
Protective Order) have been served upon the following persons by Electronic Information
Exchange, and by electronic mail as indicated by an asterisk.

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLB)
Mail Stop T-3F23

Washington, DC 20555-0001

William J. Froehlich, Chair
Administrative Judge
william.froehlich@nrc.gov

Richard F. Cole
Administrative Judge
richard.cole@nrc.gov

Mark O. Barnett
Administrative Judge
mark.barnett@nrc.gov

Anthony C. Eitreim, Esq., Chief Counsel
anthony.eitreim@nrc.gov

Nicholas Sciretta, Law Clerk
nicholas.sciretta@nrc.gov

U.S. Nuclear Regulatory Commission

Office of Commission Appellate Adjudication
Mail Stop O-16C1

Washington, DC 20555-0001

OCAA Mail Center

ocaamail@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the Secretary of the Commission
Rulemakings & Adjudications Staff

Mail Stop O-16C1

Washington, DC 20555-0001
hearingdocket@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the General Counsel
Mail Stop O-15 D21
Washington, DC 20555-0001
Mary Spencer, Esq.
mary.spencer@nrc.gov
Michael Clark, Esq.
michael.clark@nrc.gov
Patricia Jehle, Esq.
patricia.jehle@nrc.gov
Sabrina Allen, Paralegal
sabrina.allen@nrc.gov

OGC Mail Center:
OGCMailCenter@nrc.gov
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ORDER (Granting Joint Motion to Amend Protective Order)

Counsel for the Applicant (Powertech)
Thompson & Pugsley, PLLC

1225 19" Street, NW, Suite 300
Washington, DC 20036

Christopher S. Pugsley, Esq.
cpugsley@athompsonlaw.com
Cynthia L. Seaton, Paralegal
cseaton@athompsonlaw.com
Anthony J. Thompson, Esq.
ajthompson@athompsonlaw.com

Consultant to Applicant (Powertech)
WWC Engineering

1849 Terra Ave.

Sheridan, WY 82801

Jack Fritz
ifritz@wwcengineering.com

Counsel for the Oglala Sioux Tribe
Western Mining Action Project

P. O. Box 349

Lyons, CO 80540

Jeffrey C. Parsons, Esq.
wmap@igc.org

Counsel for the Oglala Sioux Tribe
Energy & Conservation Law

1911 Main Avenue, Suite 238
Durango, CO 81301

Travis E. Stills, Esq.
stills@frontier.net

Rockville, Maryland
September 12, 2014

Counsel for Consolidated Intervenors
Aligning for Responsible Mining (ARM)
David Frankel, Esq.*

P.0.B. 3014

Pine Ridge, SD 57770
arm.legal@gmail.com

Counsel for Consolidated Intervenors
(Susan Henderson and Dayton Hyde)
Law Office of Bruce Ellison

P.O. Box 2508

Rapid City, SD 57709

Bruce Ellison, Esq.*
bellidlaw@aol.com

Roxanne Andre, Paralegal*
roxanneandre@yahoo.com

Counsel for Consolidated Intervenor
(Dayton Hyde)

Thomas J. Ballanco, Esq.*

945 Traval Street, #186

San Francisco, CA 94116
harmonicengineering@gmail.com

[Original signed by Clara Sola]
Office of the Secretary of the Commission







As promised during the teleconference call this afternoon, | am attaching two
summary documents from the Dewey-Burdock Programmatic Agreement
document; the PA itself is not included. Together, these summary documents offer
a concise compilation of the previous archaeological efforts (2007-2008) and the
2013 Tribal field surveys. If you find that you have questions on the information
presented therein, please let me know.

A third attachment is a summary of a proposed (for consideration by the
participating Tribes) initial work plan.

Kyle, I did not receive Mr. Rom's email address. If you could forward these
documents to his office, | would appreciate it.

Thanks again for the good conversations of the past few days. I look forward to
further discussion of these important issues.

Paul Nickens

SC&A, Inc.
(520) 404-6186

This email may contain privileged and confidential information intended only for the use of the specific entity
named herein.

Travis E. Stills

Energy & Conservation Law
1911 Main Avenue, Suite 238
Durango, Colorado 81301

stills@frontier.net
phone: (970)375-9231

This is a transmission from a law office and may contain information which is
privileged, confidential, and protected. If you are not the proper addressee,
note that ) ) ) i i

any disclosure, copying, distribution, or use of the contents of this message
or an

a}tac ment is prohibited. If you have received this transmission in error,
please ) ) ) i )

destroy it and notify this office immediately.
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