April 24, 2018

MEMORANDUM TO:

Adrian Muñiz, Acting Chief
Licensing Branch 3
Division of New Reactor Licensing
Office of New Reactors

FROM:

Barbara Hayes, Project Manager /RA/
Licensing Branch 3
Division of New Reactor Licensing
Office of New Reactors

SUBJECT:

SUMMARY OF PUBLIC MEETING WITH NUCLEAR ENERGY
INSTITUTE REGARDING AVOIDING DELAYS IN ISSUANCE OF
THE NUCLEAR REGULATORY COMMISSION COMBINED
LICENSES

On March 28, 2018, staff from the U.S. Nuclear Regulatory Commission (NRC) conducted a
Category 2 public meeting with the Nuclear Energy Institute (NEI) and other stakeholders to
discuss NEI’s proposed examples of the potential use of license conditions to avoid delays in
combined license (COL) issuance when the COL application references a design certification
(DC) with errors. The NEI examples can be found in a document received on March 8, 2018
entitled “NEI Examples: Use of COL License Conditions to Address Significant Errors in a
Referenced Design Certification,” available in the Agencywide Documents Access and
Management System (ADAMS) at Accession No. ML18068A406.
BACKGROUND
The March 28, 2018, public meeting was part of a continuing dialogue between NEI and NRC
on a topic that first arose in 2014. The preparation and discussion of examples was a
recommended next step from a December 13, 2017, public meeting on the issue, for which the
summary can be found under ADAMS Accession No. ML18011A037. The December 2017
public meeting focused on three generic approaches suggested by NEI in an
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August 4, 2017, letter entitled “Avoiding Delays in Issuance of NRC Combined Licenses due to
Design Certification Errors” (ADAMS Accession No. ML17236A489). The use of license
conditions was NEI’s preferred option of the three approaches proposed by NEI in their
August 2017 letter. The examples were developed by NEI for discussion and consisted of
scenarios related to technical problems that had been encountered in COL applications in the
past that referenced the AP1000 DC in Title 10 Code of Federal Regulations (10 CFR) Part 52,
Appendix D, “Design Certification Rule for the AP1000 Design”.
The March 28, 2018, public meeting also included discussion of the December 2017 public
meeting as well as a letter that NRC sent on February 28, 2018, (Supplemental Response
Related to the Nuclear Energy Institute’s Letter, “Avoiding Delays in Issuance of NRC Combined
Licenses due to Design Certification Errors”, dated August 4, 2017) which can be found under
ADAMS Accession No. ML18031B302. Meeting attendees included representatives from NEI,
members of the public, staff from technical and licensing branches of NRC’s Office of New
Reactors, and staff from NRC’s Office of General Counsel. The attendees list is shown in
Enclosure 1.
MEETING SUMMARY
NRC and NEI Discussion of General Issues Related to NEI’s Three Examples
NRC opened the meeting by presenting select information from the December 2017 public
meeting as well as NRC’s supplemental letter from February 2018 due to their relevance to the
discussion of the examples. At the public meeting in December 2017, the license condition
approach was described by NEI as one that would typically include an acceptance criteria and a
methodology already approved as Tier 2 information in the design control document (DCD).
NRC’s supplemental letter of February 2018 indicated that examples should have sufficient
information to support a safety finding without the need for a post-COL license amendment or
similar approval. Given that all three of the written examples involve a planned license
amendment, the NRC recommended that discussion of the examples include the extent to
which a later safety evaluation (SE) would be needed and whether the examples could be
modified to avoid the need for a later SE.
NEI indicated that for cases involving Tier 2 information in the DCD, a license condition without
a license amendment was possible. NEI stated their opinion that the NRC interpretation
regarding the “ministerial act standard” and post-COL license amendments expressed in the
February 2018 supplemental letter was overly restrictive and provided no safety benefit. NEI
reiterated several key points from the public meeting of December 2017 regarding their
examples as follows:
•

COL safety findings are predictive and thus the reasonable assurance finding can be
based on a future process,

•

flexibility within the regulations is possible and should be applicable,

•

hearing rights are preserved, and

•

clear acceptance criteria are included.
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The NRC responded that the Commission’s decision related to Hydro Resources (CLI-00-08, 51
NRC 227) explicitly rejected reliance on a later license amendment. Also, the NRC responded
that NRC regulations and the Atomic Energy Act of 1954, as amended, require a final safety
finding to issue a COL. The NRC further stated that though NRC has discretion in terms of the
quantity of information needed to support a safety finding, a license condition would need to be
ministerial and avoid a complex post-license technical review.
At the end of the discussion, NEI acknowledged that it was asking for reconsideration of the
Commission’s license condition policy.
NRC and NEI Discussion of Example 1
NEI’s first example was related to the hydrogen venting system for which the inspections, tests,
analyses, and acceptance criteria (ITAAC) in the DC were not consistent with the actual final
design of the system. The proposed license condition would require the licensee to (1) process
departures from the generic DCD based on updated analyses and 2) obtain a license
amendment that corrects the ITAAC and revises the Tier 2 information wording in the DCD
before closure of ITAAC 2.3.9, Item 3(iii).
An NRC staff member inquired why this example was chosen out of approximately eleven (11)
possibilities. During discussion, it was agreed that the error was relatively less complex than
the condensate return error. Still the NRC expressed its belief that an SE would be needed
since the risks associated with the different configuration of the system would need to be
reviewed. The staff further pointed out that a LAR late in the construction phase could be
problematic due to construction sequencing for concrete elements. NEI agreed but stated that
this would be a licensee risk. The staff member pointed out that the problem is more complex
than it appears due to reconfiguration constraints late in the construction phase.
NRC and NEI Discussion of Example 2
NEI’s second example was related to non-conservative or incorrect assumptions regarding
initial conditions, boundary conditions and potential sources of radiation used in the main control
room (MCR) dose calculations. The proposed license condition would require the licensee to
(1) process departures from the generic DCD based on updated analyses using a methodology
established in an appropriate NRC regulatory guide and 2) obtain a license amendment that
revises the Tier 2 information wording to reflect the updated MCR design in the DCD before
closure of ITAAC 2.2.5, Item 7.
The NRC indicated that example 2 appeared to be the most problematic because of the
applicant’s difficulties in demonstrating satisfactory compliance with General Design Criterion
(GDC) 19 during the application review phase.
NRC and NEI Discussion of Example 3
NEI’s third example was related to a lack of compliance with a standard for safety systems that
is incorporated by reference in 10 CFR 50.55a(h), “Codes and standards”. The AP1000
Protection and Safety Monitoring System did not comply with IEEE 603-1991 requirements such
that design changes would be required and technical specifications (TSs) would need to be
revised. The proposed license condition would require a licensee to process departures from
the generic DCD and obtain a license amendment at least two years prior to the finding under
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10 CFR 52.103(g) “Operation under a combined license” that would 1) modify the design,
2) revise Tier 2 information wording, figures and tables and 3) revise TSs.
The NRC indicated that example 3 might to be the least problematic due to the DCD’s reliance
on a regulatory standard, if the error was at a level of detail below what the staff relied on for its
finding. The NRC discussed examining the safety evaluation report to determine what the
staff’s basis for approval was. The NRC also discussed whether criteria could be developed,
possibly based on risk or safety considerations, that would narrow the need for a staff review of
error resolution before licensing. NEI replied that it supports developing criteria to winnow down
the issues needing to be resolved before COL issuance, but NEI has not focused on that
because there might be examples that cannot be winnowed out, and there should be a process
to address such examples.
Final Discussion, Next Steps and Conclusion of the Public Meeting
Final discussion of the three examples suggested that though all three required a safety finding
associated with a later license amendment, there were fundamental differences that might
impact any post-COL safety analysis.
The NRC suggested that the proposed license conditions included a promise to resolve the
errors in the future but did not provide a sufficient substantive basis to support licensing.
The NRC and NEI then discussed alternative licensing strategies that are different from the
traditional licensing basis approach. NEI stated that perhaps a middle ground approach could
be adopted. NEI also stated that if acceptance criteria and a methodology were agreed to, then
maybe the remaining issue is just level of detail, which can be worked out. The NRC
acknowledged that the struggle was in finding a middle ground and how much justification is
needed to go forward. NEI further asked whether there was something that could be done to
provide greater confidence to the staff e.g. by referencing risk or safety margins. Is there a
process that could provide reasonable assurance with less than 100 percent resolution, e.g. a
predictable post-COL license amendment without surprises? NRC noted that it would be hard
to determine whether a promised safety resolution is likely to be attainable before the detailed
resolution has been submitted.
NEI indicated that NEI will likely send a letter to the Commissioners and suggested that the staff
prepare a white paper or other communication to the Commission. The NRC indicated that the
staff will need to convene decision makers in order to decide next steps and develop a schedule
for additional activities, if any. NEI noted that there are no applicants currently impacted.
In closing, the NRC staff inquired if there were any comments or questions from the general
public but received no response, upon which, the meeting was adjourned.
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