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PREFACE

This is the eighty-third volume of issuances (1-605) of the Nuclear
Regulatory Commission and its Atomic Safety and Licensing Boards,
Administrative Law Judges, and Office Directors. It covers the period from
January 1, 2016, to June 30, 2016.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members,
conduct adjudicatory hearings on applications to construct and operate nuclear
power plants and related facilities and issue initial decisions which, subject to
internal review and appellate procedures, become the final Commission action
with respect to those applications. Boards are drawn from the Atomic Safety
and Licensing Board Panel, comprised of lawyers, nuclear physicists and
engineers, environmentalists, chemists, and economists. The Atomic Energy
Commission (AEC) first established Licensing Boards in 1962 and the Panel in
1967.

Between 1969 and 1990, the AEC authorized Atomic Safety and Licensing
Appeal Boards to exercise the authority and perform the review functions
which would otherwise have been exercised and performed by the Commission
in facility licensing proceedings. In 1972, that Commission created an Appeal
Panel, from which were drawn the Appeal Boards assigned to each licensing
proceeding. The functions performed by both Appeal Boards and Licensing
Boards were transferred from the AEC to the Nuclear Regulatory Commission
by the Energy Reorganization Act of 1974. Appeal Boards represented the final
level in the administrative adjudicatory process to which parties could appeal.
Parties, however, were permitted to seek discretionary Commission review of
certain board rulings. The Commission also could decide to review, on its own
motion, various decisions or actions of Appeal Boards.

On June 29, 1990, however, the Commission voted to abolish the Atomic
Safety and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,
1991. Since then, the Commission itself reviews Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 FR 29403 (1991).

The Commission also may appoint Administrative Law Judges pursuant to
the Administrative Procedure Act, who preside over proceedings as directed by
the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal
precedents for the agency within a six-month period. Any opinions, decisions,
denials, memoranda and orders of the Commission inadvertently omitted from
the monthly softbounds and any corrections submitted by the NRC legal staff to
the printed softbound issuances are contained in the hardbound edition. Cross
references in the text and indexes are to the NRCI page numbers which are the
same as the page numbers in this publication.

Issuances are referred to as follows: Commission (CLI), Atomic Safety and
Licensing Boards (LBP), Administrative Law Judges (ALJ), Directors'
Decisions (DD), and Decisions on Petitions for Rulemaking (DPRM).

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Stephen G. Burns, Chairman
Kristine L. Svinicki
William C. Ostendorff

Jeff Baran
In the Matter of Docket Nos. 52-040-COL
52-041-COL
FLORIDA POWER & LIGHT
COMPANY
(Turkey Point Nuclear Generating
Plant, Units 6 and 7) February 5, 2016

RULES OF PRACTICE: INTERESTED GOVERNMENTAL ENTITY

Section 2.315(c) provides that the presiding officer will afford an interested
local governmental body that has not otherwise been admitted as a party to the
proceeding a reasonable opportunity to participate in a hearing.

RULES OF PRACTICE: APPEALS, INTERLOCUTORY

The Commission’s procedural rule in 10 C.F.R. § 2.311 provides an interlocu-
tory appeal as of right with respect to contention admissibility rulings in two
specific circumstances: “(1) upon the denial of a petition to intervene and/or
request for a hearing, on the question of whether it should have been granted; or
(2) upon the grant of a petition to intervene and/or request for hearing, on the
question of whether it should have been wholly denied.”

RULES OF PRACTICE: APPEALS, INTERLOCUTORY

If a litigant has been denied admission of certain contentions but still has



other contentions pending in the proceeding, section 2.311 does not provide for
immediate interlocutory review of the dismissal of those contentions. Rather,
this appeal as of right is reserved for situations where a petition is denied “in its
entirety,” therefore having the effect of wholly refusing a petitioner entry into a
proceeding.

INTERESTED GOVERNMENTAL ENTITY

The denial of an interested government’s contentions does not deprive it of the
right to continue participating in the proceeding.

RULES OF PRACTICE: APPEALS, INTERLOCUTORY;
INTERESTED GOVERNMENTAL ENTITY

An interested government participating under section 2.315(c) is afforded the
opportunity to participate on any admitted contentions. Such a participant may
introduce evidence, cross-examine witnesses where such cross-examination is
permitted, advise the Commission without necessarily taking a position on the
contention, file proposed findings in proceedings where findings are permitted,
and petition for review under 10 C.F.R. §2.341 at the conclusion of the proceeding.
As such, an entity that has been granted participant status as an interested
governmental body is not in the same position as a prospective intervenor who
has been wholly denied admission to a proceeding.

RULES OF PRACTICE: APPEALS, INTERLOCUTORY;
INTERESTED GOVERNMENTAL ENTITY

An interested government has a real and substantial opportunity to litigate
admitted contentions as if they were its own, making interlocutory review of its
rejected contentions premature.

RULES OF PRACTICE: INTERESTED GOVERNMENTAL ENTITY

By the terms of the rule, the interested government must (among other things)
identify those contentions on which it will participate in advance of any hearing
held.

APPEAL PANEL: PRECEDENTIAL EFFECT

Although the Commission abolished the Atomic Safety and Licensing Appeal
Board Panel in 1991, its decisions still carry precedential weight.



RULES OF PRACTICE: INTERESTED GOVERNMENTAL ENTITY

Among other restrictions on participation, section 2.315(c) provides that a
participating government may only seek Commission review on admitted con-
tentions. The Commission does not view this language as restricting the right to
appeal the Board’s denial of its proffered contentions under section 2.341 once
the proceeding is over. Rather, the Commission views this limitation in section
2.315 as applying only to participation as an interested local government — it
does not limit any other rights the local government may have independent of that
participation.

RULES OF PRACTICE: APPEALS, INTERLOCUTORY

A petition for discretionary review under 10 C.F.R. § 2.341(f) must demonstrate
that the petitioner seeking interlocutory review faces “immediate and serious
irreparable impact” which could not be alleviated through a petition for review of
the presiding officer’s final decision, or that the issue “affects the basic structure
of the proceeding in a pervasive or unusual manner.”

RULES OF PRACTICE: APPEALS, INTERLOCUTORY

The Commission has held repeatedly that routine contention admissibility
decisions do not constitute serious and irreparable impact or affect the basic
structure of a proceeding in a pervasive or unusual manner, particularly when
avenues for participation remain.

APPEALS, INTERLOCUTORY

The Commission may also exercise its inherent supervisory authority over
adjudications to review on its own motion an issue not otherwise properly before
it on appeal in sufficiently significant circumstances.

MEMORANDUM AND ORDER

The City of Miami, Florida, has appealed the Atomic Safety and Licensing
Board’s ruling in LBP-15-19, in which the Board denied the City’s petition to
intervene in this combined license proceeding for failure to proffer an admissible



contention.! For the reasons set forth below, the City’s appeal is premature, and
we therefore deny review at this time.

I. BACKGROUND

In June 2009, Florida Power & Light Company (FPL) applied for combined
licenses for two new reactor units — Units 6 and 7 — at the Turkey Point
Nuclear Generating Station near Homestead, Florida.>? The NRC Staff docketed
the application and provided an opportunity for interested persons to request an
adjudicatory hearing by filing a written petition for leave to intervene within 60
days.? The NRC received three intervention petitions, two of which were granted,
but did not receive a petition from the City of Miami during this time.* Rather, the
City filed its intervention petition in April 2015, following the Staff’s publication
of the Draft Environmental Impact Statement (DEIS) for public comment.’

In its petition, the City sought admission of three contentions.® In Contention 1,

! City of Miami’s Notice of Appeal of LBP-15-19 (July 2, 2015); Brief in Support of City of Miami’s
Appeal of LBP-15-19 (July 2, 2015) (Appeal); LBP-15-19, 81 NRC 815 (2015).

2 Florida Power & Light Company; Notice of Receipt and Availability of Application for a Combined
License, 74 Fed. Reg. 38,477, 38,477 (Aug. 3, 2009).

3 Florida Power & Light Company; Acceptance for Docketing of an Application for Combined
License for Turkey Point Units 6 & 7 Nuclear Power Plants, 74 Fed. Reg. 51,621, 51,621 (Oct. 7,
2009); Florida Power & Light Company, Combined License Application for the Turkey Point
Units 6 & 7, Notice of Hearing, Opportunity to Petition for Leave to Intervene and Associated
Order Imposing Procedures for Access to Sensitive Unclassified Non-Safeguards Information and
Safeguards Information for Contention Preparation, 75 Fed. Reg. 34,777, 34,778 (June 18, 2010).

4 Petitions were submitted by Citizens Allied for Safe Energy (CASE), the Village of Pinecrest,
Florida, and a group consisting of two individuals and two nonprofit organizations (Joint Intervenors).
The Board subsequently granted two of these petitions, admitting two of CASE’s contentions and
one of Joint Intervenors’ contentions. LBP-11-6, 73 NRC 149, 164-65 (2011). The Board denied
the Village of Pinecrest’s petition but granted its alternative request to participate as an interested
local governmental body pursuant to 10 C.F.R. § 2.315(c). Id. One contention — Joint Intervenors’
Amended Contention 2.1 — remains pending before the Board. See Order (Granting Motion to
Dismiss Joint Intervenors’ Contention 2.1 and CASE Contention 6 as Moot) (Jan. 26, 2012) at 6-7
(unpublished) (dismissing Contention 2.1 as moot where the asserted omission had been cured but
observing that Joint Intervenors had already filed a new contention challenging the adequacy of
the measures taken to cure the omission); LBP-12-4, 75 NRC 213, 225 (2012) (granting motion
for summary disposition of CASE Contention 7); LBP-12-9, 75 NRC 615, 632 (2012) (admitting
amended version of Joint Intervenors’ Contention 2.1); Order (Granting in Part and Denying in Part
Motion for Summary Disposition of Amended Contention 2.1) (Aug. 30, 2012) at 10 (unpublished)
(August 2012 Order).

5 Combined License Application for Turkey Point Nuclear Plant, Unit Nos. 6 and 7, 80 Fed. Reg.
12,043 (Mar. 5, 2015).

6 Petition by the City of Miami, Florida, for Leave to Intervene in a Hearing on Florida Power &

(Continued)



the City asserted that the DEIS did not identify the source data of various
chemical concentrations in the plant’s liquid waste streams.” In Contention 2,
the City asserted that the DEIS failed to sufficiently evaluate the impact the
plant’s radial collector wells — which would pull water from the Biscayne aquifer
as an alternative water source for non-safety-related system cooling — would
have on the groundwater plume extending outward from the existing industrial
wastewater facility serving the Turkey Point facility.® And in Contention 3, the
City claimed the DEIS was deficient because it did not address the percentage of
water extracted by the plant’s radial collector wells that could conceivably come
from underneath the industrial wastewater facility.” In the alternative, the City
requested to participate in the proceeding as an interested local governmental
body pursuant to 10 C.F.R. § 2.315(c).!°

In March, the Board directed that “all petitions for admission of contentions
based on new information in the DEIS” be filed by April 13, 2015.!"" The City
filed its petition in apparent reliance upon the Board’s order.!> Both the Staff
and FPL opposed the City’s petition on the grounds that it satisfied neither the
requirements for filing a hearing request after the deadline referenced in 10 C.F.R.
§ 2.309(c) nor the contention admissibility criteria.'?

The Board concluded that the City had established standing, but found that it
had not submitted an admissible contention. The Board rejected all three proposed
contentions on timeliness grounds: it found Contention 1 to be “virtually identical”
to a previous version of the remaining admitted contention in this proceeding

Light Company’s Combined Construction and Operating License Application for Turkey Point Units
6 & 7, or in the Alternative, Participate as a Non-Party Local Government (Apr. 13, 2015) at 6-11
(Petition).

71d. at 6.

81d. at 8.

°Id. at 10-11.

1074 at 12. As relevant here, section 2.315(c) provides that the presiding officer will afford an
interested local governmental body that has not otherwise been admitted as a party to the proceeding
a reasonable opportunity to participate in a hearing.

T Order (Granting Motion for Additional Time) (Mar. 25, 2015) at 3 (unpublished). The Board’s
order responded to CASE’s request for an extension of time to file an intervention petition based on
the DEIS. CASE’s participation in the proceeding was previously terminated. See supra note 3.

12 petition at 1 (“The filing deadline for contentions concerning the draft EIS is April 13, 2015.”).

I3NRC Staff Answer to “Petition by the City of Miami, Florida, for Leave to Intervene in a Hearing
on Florida Power & Light Company’s Combined Construction and Operating License Application
for Turkey Point Units 6 & 7, or in the Alternative, Participate as a Non-Party Local Government”
(May 8, 2015), at 1-2; Florida Power & Light Company’s Answer Opposing City of Miami’s Petition
to Intervene in a Hearing on Florida Power & Light Company’s Combined Construction and Operating
License Application for Turkey Point[ ] Units 6 & 7 (May 8, 2015) at 1-2; see 10 C.F.R. §§ 2.309(c),
2.309(f).



(which the Board reformulated to its present form in August 2012),'* without any
new supporting information.'> The Board rejected Contentions 2 and 3 because the
City did not demonstrate that the contentions were based upon new information
materially different from that which was previously available.’® The Board,
however, granted the City’s unopposed request to participate in the proceeding
as an interested local governmental body pursuant to 10 C.F.R. § 2.315(c)."” The
City’s appeal followed.

II. DISCUSSION

Our procedural rule in 10 C.F.R. § 2.311 provides an interlocutory appeal as of
right with respect to contention admissibility rulings in two specific circumstances:
“(1) upon the denial of a petition to intervene and/or request for a hearing, on
the question of whether it should have been granted; or (2) upon the grant of
a petition to intervene and/or request for hearing, on the question of whether
it should have been wholly denied.”'® If a litigant has been denied admission
of certain contentions but still has other contentions pending in the proceeding,
section 2.311 does not provide for immediate interlocutory review of the dismissal
of those contentions.'® Rather, this appeal as of right is reserved for situations

14 See supra note 3.

ISLBP-15-19, 81 NRC at 822 (citing 10 C.F.R. §2.309(c)). Compare LBP-12-9, 75 NRC 615,
629 (2012) (“The [FPL Environmental Report, or ER] is deficient in concluding that the environ-
mental impacts from FPL’s proposed deep injection wells will be ‘small’ because the ER fails to
identify the source data of the chemical concentrations in ER Rev. 3 Table 3.6-2 for ethylbenzene,
heptachlor, tetrachloroethylene, and toluene. Such information is necessary to ensure the accuracy
and reliability of those concentrations, so it might reasonably be concluded that those chemicals will
not adversely impact the groundwater by migrating from the Boulder Zone to the Upper Floridan
Aquifer.”), with Petition at 6 (“The [DEIS] is deficient in concluding that the environmental impacts
from FPL’s proposed deep injection wells will be ‘small” because the [DEIS] fails to identify the
source data of the chemical concentrations in [DEIS] Table 3-5 for ethylbenzene, helptachlor [sic],
tetrachloroethylene, and toluene. Such information is necessary to ensure the accuracy and reliability
of those concentrations, so it might reasonably be concluded that those chemicals will not adversely
impact the groundwater by migrating from the Boulder Zone to the Upper Floridan Aquifer.”).

16 BP-15-19, 81 NRC at 824, 826. The Board also rejected Contentions 2 and 3 for failing to
raise an issue material to the findings the NRC Staff must make, provide adequate support for the
contention, or demonstrate a genuine dispute with the DEIS, as required by 10 C.F.R. § 2.309(f)(1)(iv),
(v), and (vi), respectively. Id. at 825, 826-27.

171d. at 827-28.

18 NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), CLI-13-3, 77 NRC 51, 54 (2013).

19 1d.; see also Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-00-2,
51 NRC 77, 80 (2000) (stating that such rulings must “abide the end of the case”).



where a petition is denied “in its entirety,” therefore having the effect of wholly
refusing a petitioner entry into a proceeding.”

Although none of the litigants have addressed the matter in their briefs, the
circumstances here are governed by an earlier precedent that addresses the timing
of appeals by an interested government.?!' In Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), the Atomic Safety and Licensing Appeal Board
denied interlocutory review to Massachusetts, which was granted status as an
“interested State” but which attempted to appeal the dismissal of particular issues
it sought to litigate.?? As the Appeal Board recognized, the denial of an interested
government’s contentions does not deprive it of the right to continue participating
in the proceeding.? Rather, an interested government participating under section
2.315(c) is afforded the opportunity to participate on any admitted contentions.?*
Such a participant may introduce evidence, cross-examine witnesses where such
cross-examination is permitted, advise the Commission without necessarily taking
a position on the contention, file proposed findings in proceedings where findings
are permitted, and petition for review under 10 C.F.R. §2.341 at the conclusion
of the proceeding.?” As such, an entity that has been granted participant status
as an interested governmental body is not in the same position as a prospective
intervenor who has been wholly denied admission to a proceeding. An interested
government has a real and substantial opportunity to litigate admitted contentions

20 See, e.g., Entergy Nuclear Operations, Inc. (Indian Point, Units 2 and 3), CLI-08-7, 67 NRC 187,
191 (2008).

2I'We have reviewed Commissioner Baran’s dissent, and it does not change our opinion that
Seabrook is controlling precedent here. While in its 2004 Part 2 revision, the Commission clarified
the distinction between the rights and responsibilities of parties and interested governments, it did not
significantly alter those rights and responsibilities. Final Rule: “Changes to Adjudicatory Process,”
69 Fed. Reg. 2182, 2200-01, 2217, 2223 (Jan. 14, 2004). As such, in Seabrook, the Appeal Board
considered circumstances similar to the ones before us, and its decision appropriately governs here.

22 ALAB-838, 23 NRC 585, 588-91 (1986) (citing Gulf States Utilities Co. (River Bend Station,
Units 1 and 2), ALAB-329, 3 NRC 607, 610-11 (1976)). Although the Commission abolished the
Atomic Safety and Licensing Appeal Board Panel in 1991, its decisions still carry precedential weight.
See Entergy Nuclear Operations, Inc. (Palisades Nuclear Plant), CLI-08-19, 68 NRC 251, 260 n.23
(2008).

2 Seabrook, ALAB-838, 23 NRC at 589-90.

2410 C.F.R. § 2.315(c); Louisiana Energy Services, L.P. (National Enrichment Facility), CLI-04-35,
60 NRC 619, 627 (2004). By the terms of the rule, the interested government must (among other
things) identify those contentions on which it will participate in advance of any hearing held.

2510 C.F.R. §2.315(c). One point warrants further clarification. Among other restrictions on
participation, section 2.315(c) provides that a participating government may only seek Commission
review on admitted contentions. As indicated by our holding, we do not view this language as
restricting the City’s right to appeal the Board’s denial of its proffered contentions under section 2.341
once the proceeding is over. Rather, we view this limitation in section 2.315 as applying only to the
City’s participation as an interested local government — it does not limit any other rights the City
may have independent of that participation.



as if they were its own, making interlocutory review of its rejected contentions
premature.?¢

Here, none of the City of Miami’s three contentions were admitted, but the
Board granted its request to participate pursuant to 10 C.F.R. §2.315(c).”” The
City does not have an appeal as of right under these circumstances.?® We therefore
consider the City’s appeal as a petition for discretionary interlocutory review
under 10 C.F.R. § 2.341(f).?° Such a petition must demonstrate that the petitioner
seeking interlocutory review faces “immediate and serious irreparable impact”
which could not be alleviated through a petition for review of the presiding
officer’s final decision, or that the issue “affects the basic structure of the
proceeding in a pervasive or unusual manner.”’ We have held repeatedly that
routine contention admissibility decisions do not constitute serious and irreparable
impact or affect the basic structure of a proceeding in a pervasive or unusual
manner, particularly when avenues for participation remain.?' The appeal does not
demonstrate circumstances that would cause us to deviate from our established
practice of requiring a litigant in its position to wait until the conclusion of a
proceeding to challenge the denial of its contentions. This conclusion reflects
our longstanding disfavor of interlocutory, piecemeal review of Board rulings,
barring extraordinary circumstances not present here.*

26 Here, while the City’s rejected Contention 1 asserted that the “source data” for chemical concen-
trations of four identified effluents was missing from the DEIS, as an interested local governmental
body the City will have the opportunity to participate with respect to Joint Intervenors’ Amended
Contention 2.1, concerning the accuracy and reliability of that source data for the same four effluents.
Compare Petition at 6, with August 2012 Order at 10.

ZLBP-15-19, 81 NRC at 828.

28To be sure, the City’s assumption that it should file its appeal pursuant to 10 C.F.R. §2.311(b) is
understandable; the Board directed the City to that provision. /d. at 828 (“Miami may file an appeal
from this Memorandum and Order within twenty-five (25) days of service of this decision by filing a
notice of appeal and an accompanying supporting brief pursuant to 10 C.F.R. §2.311(b).”). Further,
the situation presented here — interlocutory appeal of the denial of contentions by an entity also
granted participant status — is rare in our jurisprudence. In circumstances such as this where appeal
rights appear unclear, we will take the opportunity to clarify the matter. See, e.g., South Texas Project
Nuclear Operating Co. (South Texas Project, Units 3 and 4), CLI-09-18, 70 NRC 859, 861-62 (2009)
(clarifying that a necessary prerequisite for a section 2.311 appeal is that the Board first rule fully on
an intervention petition).

2 See, e.g., Pa’ina Hawaii, LLC, CLI-06-18, 64 NRC 1, 4 (2006).

3010 C.F.R. §2.341(D(2).

31 See, e.g., Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
CLI-12-13, 75 NRC 681, 688 (2012); South Texas Project Nuclear Operating Co. (South Texas
Project, Units 3 and 4), CLI-10-16, 71 NRC 486, 491 (2010) (citing Crow Butte Resources, Inc.
(In Situ Leach Facility, Crawford, Nebraska), CLI-09-9, 69 NRC 331, 365 (2009)); Indian Point,
CLI-08-7, 67 NRC at 192.

32 Seabrook, CLI-13-3, 77 NRC at 54. We may also exercise our inherent supervisory authority
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III. CONCLUSION

As discussed above, the City of Miami’s appeal does not lie under 10 C.F.R.
§2.311 and does not satisfy the criteria for interlocutory review in 10 C.F.R.
§2.341(f)(2). We therefore deny review without prejudice. The City may renew
its appeal at the end of this proceeding pursuant to 10 C.F.R. § 2.341(b).

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 5th day of February 2016.

over adjudications to review on our own motion an issue not otherwise properly before us on appeal
in sufficiently significant circumstances. See, e.g., Northern States Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 and 2), CLI-10-27, 72 NRC 481, 489 (2010); Entergy Nuclear Vermont
Yankee, LLC (Vermont Yankee Nuclear Power Station), CLI-07-1, 65 NRC 1, 4-5 (2007). We decline
to do so here; the Board’s contention admissibility ruling does not present an issue that merits such
review. Id.



Commissioner Baran, Dissenting

I respectfully dissent from the majority opinion, which relies on the Atomic
Safety and Licensing Appeal Board’s decision in Seabrook.! Since 1986, when
Seabrook was decided, the Commission has clarified that participation as a section
2.315(c) interested participant and as a section 2.309 party are not equivalent.
Therefore, a core rationale for the holding in Seabrook — that a decision to deny
a petition for section 2.309 party status but grant a petition for section 2.315(c)
interested participant status does “‘nothing to affect the [entity’s] status in the
proceeding’”’?> — is no longer valid. In the interest of procedural fairness, an
appeal of such a decision should not be treated as a petition for discretionary
interlocutory review under section 2.341(f). Instead, such an appeal should be
treated as an appeal as of right under section 2.311(c). Like any other person
denied section 2.309 party status, states, local governments, and tribes should
be permitted to bring an appeal as of right under section 2.311(c). In my view,
the Commission should issue an order recognizing that Seabrook is no longer
applicable and addressing the merits of the City of Miami’s appeal.

The Appeal Board in Seabrook relied on its 1976 decision in River Bend, which
stated that “[t]he sole practical consequence of [denying the State of Louisiana’s
participation to intervene but granting its request to participate as an interested
state] was that the scope of the health and safety hearing would not be further
broadened to encompass the additional issues which the State sought to inject into
it.”? Accordingly, the Appeal Board in Seabrook found that, despite denial of the
Attorney General of Massachusetts’ sole contention, his “right to participate fully
in this proceeding remains wholly unaffected.”

In NRC’s 2004 rulemaking to revise 10 C.F.R. Part 2, the Commission
explained the distinction between a section 2.315(c) interested participant and a
section 2.309 party:

[Tlhe Commission intended to maintain the distinction between a State, local
governmental body, or Indian Tribe participating as parties under § 2.309, versus
their participation in a hearing as an “interested” State, local governmental body
or Indian Tribe under § 2.315(c). . . . A State, local governmental body or Indian
Tribe admitted as a party is entitled to the rights and bears the responsibilities
of a full party, including the ability to engage in discovery, initiate motions, and
take positions on the merits. By contrast, an “interested” State, local governmental

L Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-838, 23 NRC 585
(1986).

21d. at 591 (quoting Gulf States Utilities Co. (River Bend Station, Units 1 and 2), ALAB-329, 3
NRC 607, 610-11 (1976)).

3 River Bend, ALAB-329, 3 NRC at 611.

4 Seabrook, ALAB-838, 23 NRC at 591.
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body or Indian Tribe may participate in a hearing by filing testimony, briefs,
and interrogating witnesses if parties are permitted by the rules to cross-examine
witnesses, as provided in § 2.315(c). However, such participation is dependent on
the existence of a hearing independent of the interested State, local governmental
body or Indian Tribe participation, and such participation ends when the hearing is
terminated.’

This statement makes clear, contrary to the analysis of the Appeal Board in
Seabrook, that the participation of a section 2.315(c) interested participant is
distinct from that of a section 2.309 party.

Embedded in the legal question of whether the City is entitled to an immediate
appeal as of right with respect to the denial of its petition to intervene as a
full-fledged party is a policy question of whether it is fair to treat a state, local
government, or tribe differently than every other entity that is denied party status.
Notably, the City petitioned to intervene as a section 2.309 party and, then only if
that petition were denied, to participate as a section 2.315(c) interested participant.
Thus, when faced with the mutually exclusive options of section 2.309 party status
or section 2.315(c) interested participant status, the City made its preference for
section 2.309 party status clear.® In the interest of procedural fairness, we should
decide on the City’s appeal of the Board’s denial of that petition now — which
would, if granted, afford the City a different set of rights and responsibilities in
the proceeding — rather than wait until the end of the proceeding to consider the
issue. The City should not have to wait an undetermined and possibly lengthy
amount of time before receiving a ruling on the Board’s decision.

The only argument against treating the City’s appeal as a section 2.311(c)
petition for interlocutory review as of right is a concern that it could undermine
the interlocutory appeal rule. I do not see this as a realistic problem. Interlocutory
appeals of Board decisions in which an entity is denied party status but granted
interested participant status are rare. In fact, these circumstances appear to
have arisen only three times in the agency’s history: in 1976, 1986, and here.’
There is no plausible risk that providing states, local governments, and tribes
an interlocutory appeal as of right in these unusual circumstances will open the
floodgates to a wave of interlocutory appeals. Furthermore, if we endorse the
Seabrook approach of denying states, local governments, and tribes an immediate
appeal as of right of the complete denial of their hearing requests, they could

3 Final Rule: “Changes to the Adjudicatory Process,” 69 Fed. Reg. 2182, 2200-01 (Jan. 14, 2004).

6The Commission decided in Louisiana Energy Services, L.P. (National Enrichment Facility),
CLI-04-35, 60 NRC 619 (2004), that, as used in section 2.315(c), the phrase “that has not been
admitted as a party under section 2.309” means that an entity cannot be admitted as an interested
participant under section 2.315(c) if it is already admitted as a party under section 2.309.

7 See Seabrook, ALAB-838, 23 NRC at 591 (quoting River Bend, ALAB-329, 3 NRC at 610-11).
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easily bypass the ruling to obtain both immediate review and interested participant
status if that appeal is unsuccessful. Avoiding the Seabrook restriction would
simply require the state, local government, or tribe to petition to intervene as a
section 2.309 party and not petition, in the alternative, to intervene as a section
2.315(c) interested participant. If the Board wholly denied the entity’s section
2.309 petition to intervene, the entity could seek review under section 2.311(c).
If that appeal failed, the entity could then request section 2.315(c) interested
participant status, having already obtained immediate interlocutory review of
the denial of its petition to intervene as a party. The rarity of these particular
circumstances and the ease with which a state, locality, or tribe could bypass the
Seabrook restriction weigh in favor of allowing an interlocutory appeal as of right
in circumstances such as these.
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MANDATORY HEARINGS

Atomic Energy Act § 189arequires that the Commission hold a hearing on each
application to construct a nuclear power plant, regardless of whether an interested
member of the public requests a hearing on the application. The Notice of Hearing
for the “uncontested” or “mandatory” portion of this proceeding outlines the
standards for the Commission’s review.

MANDATORY HEARINGS: SAFETY ISSUES

On the safety side, the Commission must determine whether: (1) the applicable
standards and requirements of the Atomic Energy Act and the Commission’s
regulations have been met; (2) any required notifications to other agencies or
bodies have been duly made; (3) there is reasonable assurance that the facility
will be constructed and will operate in conformity with the license, the provisions
of the Atomic Energy Act, and the Commission’s regulations; (4) the applicant
is technically and financially qualified to engage in the activities authorized by
the license; and (5) issuance of the license will not be inimical to the common
defense and security or to the health and safety of the public.
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MANDATORY HEARINGS: NATIONAL ENVIRONMENTAL
POLICY ACT ISSUES

On the environmental side, the Commission must: (1) determine whether the
requirements of NEPA § 102(2)(A), (C), and (E), and the applicable regulations
in 10 C.F.R. Part 51 (the NRC regulations implementing NEPA), have been met;
(2) independently consider the final balance among conflicting factors contained
in the record of the proceeding with a view to determining the appropriate action
to be taken; (3) determine, after weighing the environmental, economic, tech-
nical, and other benefits against environmental and other costs, and considering
reasonable alternatives, whether the combined licenses should be issued, denied,
or appropriately conditioned to protect environmental values; and (4) determine
whether the NEPA review conducted by the NRC Staff has been adequate.

MANDATORY HEARINGS

The Commission does not review NINA’s application de novo; rather, it
considers the sufficiency of the Staff’s review of the application — that is,
whether the Staff’s review was sufficient to support the required findings.

MANDATORY HEARINGS

The scope of an uncontested proceeding is defined by the scope of the contested
proceeding: all of the safety and environmental issues in NINA’s combined license
application, except for the contested matters and those previously resolved as part
of the ABWR design certification rulemaking, are subject to our review in the
uncontested proceeding.

MEMORANDUM AND ORDER

On November 19, 2015, we held a hearing on the combined license application
of Nuclear Innovation North America LLC (NINA) to construct and operate two
new nuclear reactors at the South Texas Project site in Matagorda County, Texas.!

I'See In the Matter of Nuclear Innovation North America LLC, Combined Licenses for South
Texas Project, Units 3 and 4; Notice of Hearing, 80 Fed. Reg. 61,492 (Oct. 13, 2015) (Notice of
Hearing); In the Matter of Nuclear Innovation North America LLC, Combined Licenses for South
Texas Project, Units 3 and 4; Notice of Hearing; Correction, 80 Fed. Reg. 69,986 (Nov. 12, 2015);
Tr. at 1-225 (attached as Appendix B to Order of the Secretary (Adopting Proposed Transcript
Corrections, Admitting Post-Hearing Exhibits, and Closing the Record of the Proceeding) (Dec. 21,
2015) (unpublished)).
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The purpose of the hearing was to consider the sufficiency of the NRC Staff’s
review of NINA’s application. As discussed below, we conclude that the Staff’s
review has been adequate to support the findings set forthin 10 C.F.R. §§ 52.97(a)
and 51.107(a). We authorize issuance of the combined licenses.

I. BACKGROUND

A. Proposed Action

NINA seeks to build two Advanced Boiling Water Reactors (ABWRs) at
the South Texas Project site in Matagorda County, Texas. Two units are
currently operating at the site: Unit 1 began operation in 1988, and Unit 2
began operation in 1989. NINA'’s predecessor, South Texas Project Nuclear
Operating Company (STPNOC), submitted a combined license application for
Units 3 and 4 in September 2007.2 The Staff accepted the application for review
shortly thereafter.? NINA became the lead applicant for STP Units 3 and 4, with
STPNOC remaining as the proposed operator, in January 2011.4

Consistent with 10 C.F.R. § 52.73, NINA’s application references the ABWR
standard design certification, which was adopted as a final rule in May 1997
Subsequently, the agency issued an amendment to the ABWR design certification

2The Staff published a hearing notice on December 27, 2007, but later withdrew that notice. See
South Texas Project Nuclear Operating Company; Notice of Hearing and Opportunity to Petition
for Leave to Intervene on a Combined License for the South Texas Project Units 3 and 4, 72
Fed. Reg. 73,381 (Dec. 27, 2007); Letter from David Matthews, Office of New Reactors, NRC, to
Mark McBurnett, STPNOC (Jan. 30, 2008) (ADAMS Accession No. ML080230721) (suspending
review of certain portions of the combined license application pursuant to STPNOC’s request); South
Texas Project Nuclear Operating Co. (South Texas Project Units 3 and 4) Order (Feb. 13, 2008)
(unpublished) (withdrawing the hearing notice). The hearing notice was republished early the next
year. South Texas Project Nuclear Operating Company Application for the South Texas Project Units
3 and 4; Notice of Order, Hearing, and Opportunity to Petition for Leave to Intervene, 74 Fed. Reg.
7934 (Feb. 20, 2009).

3 South Texas Project Nuclear Operating Company; Acceptance for Docketing of an Application for
Combined License for South Texas Project Units 3 and 4, 72 Fed. Reg. 68,597 (Dec. 5, 2007).

4The applicants are NINA; STPNOC; City Public Service Board of the City of San Antonio, Texas;
NINA Texas 3 LLC; and NINA Texas 4 LLC. See Ex. NRC-001, “The Staff’s Statement in Support
of the Uncontested Hearing for Issuance of Combined Licenses for the South Texas Project, Units
3 and 4,” Commission Paper SECY-15-0123 (Sept. 30, 2015), at 2 (Staff Information Paper) (citing
Letter from Mark McBurnett, STPNOC, to NRC Document Control Desk (Jan. 19, 2011) (ADAMS
Accession No. MLL110250369)).

5 See 10 C.F.R. Part 52, App. A; Standard Design Certification for the U.S. Advanced Boiling Water
Reactor Design, 62 Fed. Reg. 25,800 (May 12, 1997).
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rule to comply with the NRC’s aircraft impact assessment regulations.® Currently,
the NRC is reviewing a renewal application for the ABWR design certification
submitted by GE Hitachi Nuclear Energy; the STP combined license application
does not reference this renewal application.”

Issues resolved in the ABWR design certification rulemaking or the contested
portion of this combined license proceeding are closed and will not be revisited
here; however, a brief discussion of these matters is included to provide context
for today’s decision. We also provide a brief history of this proceeding.

Over the past 8 years, the Staff has spent approximately 157,000 hours on
the safety and environmental reviews for the application to determine whether it
complies with the Atomic Energy Act of 1954, as amended (AEA), the National

6See U.S. Advanced Boiling Water Reactor Aircraft Impact Design Certification Amendment, 76
Fed. Reg. 78,096 (Dec. 16, 2011). STPNOC was the applicant for this amendment. Ex. NRC-001,
Staff Information Paper, at 3. The reference ABWR Design Control Document is Revision 4 of the
ABWR Design Control Document submitted by General Electric Nuclear Energy (GE) in March 1997,
as codified in 10 C.F.R. Part 52, Appendix A, and as modified by the September 2010 STP application
to amend the ABWR Design Certification Rule. Ex. STP-002, Applicants’ Pre-Filed Testimony of
Scott M. Head for the Mandatory Hearing on Uncontested Issues for South Texas Project Units 3 and
4, at 14 (Nov. 12, 2015) (NINA Prefiled Testimony) (citing “ABWR Design Control Document,”
Rev. 4 (Mar. 1997) (ADAMS Accession No. ML11126A129)).

7While the ABWR renewal application does not directly affect the combined license application for
STP Units 3 and 4, GE Hitachi Nuclear Energy recently discovered an issue that is relevant to the STP
combined license application. In January 2016, GE Hitachi informed the Staff of an inconsistency
between Tier 1 and Tier 2 information in the ABWR certified design related to the Containment
Overpressure Protection System (COPS), which is a subsystem of the non-safety-related Atmospheric
Control System. Letter from Michael Spencer, NRC Staff, to the Commission (Jan. 19, 2016) (Staff
Notification). GE Hitachi informed the Staff that “during the process of confirming the detailed
design of the COPS pipe diameter in an ABWR under construction, it was determined that the [Tier 1]
required minimum capacity COPS flow rate . . . could not be achieved with the current Tier 2 design
information.” Id., Attachment 1, at 1. As a result, GE Hitachi proposed changes to Tier 2 information
that would increase the diameter of the COPS piping and the rupture disk size to maintain the flow
rate required by Tier 1. Id.

As the Staff noted, where there is a conflict between Tier 1 and Tier 2 of a Design Control Document,
Tier 1 controls. 10 C.F.R. Part 51, App. A, §II.C; Staff Notification Letter, Attachment 1, at 2.
“Thus, the constructed plant must satisfy the Tier 1 COPS flow rate notwithstanding the Tier 2 pipe
and rupture disk sizes.” Staff Notification Letter, Attachment 1, at 2. Further, the Staff noted that
a licensee must confirm that the Tier 1 COPS flow rate requirement is met in the as-built design to
complete inspections, tests, analyses, and acceptance criteria (ITAAC) 2.14.6-04. Id. If NINA were to
change any Tier 2 information with respect to the COPS design, such changes would be subject to the
change process in Part 52, Appendix A. Id.; 10 C.F.R. Part 52, App. A, § VILB. In the Staff’s view,
this inconsistency does not impact the issuance of combined licenses for STP Units 3 and 4 because
it has low safety significance, the existing Tier 1 requirement for the flow rate controls, an ITAAC
requires confirmation that the detailed as-built design meets the Tier 1 flow rate, and a process for
changing Tier 2 information exists. Staff Notification, Attachment 1, at 2. We agree with the Staff’s
assessment.
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Environmental Policy Act of 1969 (NEPA), and the NRC’s regulations.® During
this time, the Staff conducted more than 150 public meetings and conference
calls, and NINA responded to over 1700 questions from the Staff.® In addition, the
Staff considered approximately 380 comments on the draft environmental impact
statement. !0

The Office of New Reactors led the NRC’s review, with support from the
Office of Nuclear Security and Incident Response, the Office of Nuclear Material
Safety and Safeguards, the Office of Nuclear Reactor Regulation, the Office
of the General Counsel, and NRC Regions I and IV.!" In its environmental
review, the Staff worked closely with the U.S. Army Corps of Engineers, a
cooperating agency.'? Other federal agencies, including the U.S. Department of
Homeland Security, the U.S. Fish and Wildlife Service, and the National Marine
Fisheries Service, also contributed to the Staff’s review of NINA’s application.'3In
addition, the Staff consulted with state, local, and tribal organizations concerning a
variety of issues, including issues arising under the National Historic Preservation
Act.'”* The Advisory Committee on Reactor Safeguards (ACRS), a committee of
technical experts advising the Commission, provided an independent assessment
of the safety aspects of the application.!>

8Tr. at 53 (Dr. Uhle).

9Tr. at 54 (Dr. Uhle); Ex. NRC-001, Staff Information Paper, at 4.

10Ex. NRC-005-R, NRC Staff Responses to Commission Pre-Hearing Questions (Oct. 29, 2015),
Attachment: Staff Responses to Commission Pre-Hearing Questions at 42 (Staff Answers to Prehearing
Questions).

Tr. at 53-54 (Dr. Uhle).

12 See Tr. at 63-64 (Mr. Delligatti).

13 See Ex. NRC-001, Staff Information Paper, at 5; Tr. at 65 (Mr. Delligatti).

4 Tr, at 64-65 (Mr. Delligatti).

I5AEA §182b, 42 U.S.C. §2232(b); 10 C.F.R. §§1.13, 52.87; see Letter from John Stetkar,
Chairman, ACRS, to Stephen Burns, Chairman, NRC (Feb. 19, 2015) (ADAMS Accession No.
ML15039A006) (ACRS Letter). The ACRS concluded that “[t]here is reasonable assurance that STP
Units 3 and 4 can be built and operated without undue risk to the health and safety of the public”
and recommended that the combined license application “be approved following its final revision.”
Id. at 1. It also found that “[t]here is reasonable assurance that the ABWR design and the STP Units
3 and 4 site satisfy” NRC requirements that were imposed as part of the agency’s lessons learned
from the March 11, 2011 Fukushima Dai-ichi accident. Id. at 2. The ACRS identified two issues
that the Staff should address “with the issuance” of the combined licenses. Id. These issues related
to NINA’s turbine missile analysis: (1) “The final plant-specific turbine missile [analysis] should
explicitly evaluate each turbine control and protection system including the turbine speed sensors, all
component failure modes, all required support systems and the measured material toughness properties
for the STP Units 3 and 4 monoblock rotors”; and (2) “Rather than imposing a requirement for weekly
testing of turbine valves until the turbine missile analysis is submitted, the staff should incorporate a
risk-informed analysis to determine the appropriate test frequency.” Id. The Staff agreed that these

(Continued)
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NINA did not pursue an early site permit for STP Units 3 and 4.'¢ Therefore, all
relevant site characteristics, including site geology, hydrology, seismology, and
man-made hazards, as well as the potential environmental impacts of the project,
were considered as part of the Staff’s combined license review and are within the
scope of our decision today.

B. Review Standards

The AEA, section 189a, requires that we hold a hearing on each application to
construct a nuclear power plant, regardless of whether an interested member of
the public requests a hearing on the application.!” Our Notice of Hearing for the
“uncontested” or “mandatory” portion of this proceeding outlines the standards
for our review.'® On the safety side, we must determine whether:

(i) The applicable standards and requirements of the [AEA] and the Commis-
sion’s regulations have been met;

(ii) Any required notifications to other agencies or bodies have been duly made;

(iii) There is reasonable assurance that the facility will be constructed and
will operate in conformity with the license, the provisions of the [AEA], and the
Commission’s regulations;

(iv) The applicant is technically and financially qualified to engage in the
activities authorized by the license; and

(v) Issuance of the license will not be inimical to the common defense and
security or to the health and safety of the public.'®

two issues would be addressed upon applicant submittal and NRC Staff approval, of a plant-specific
turbine missile analysis. Letter from Mark Satorius, EDO, NRC, to John Stetkar, Chairman, ACRS
(Apr. 2, 2015), at 2 (ADAMS Accession No. ML15072A109) (Staff Response to ACRS); Ex.
NRC-001, Staff Information Paper, at 11-12. The ACRS also identified two generic issues that relate
to (1) acceptance criteria in NUREG-0800, the Standard Review Plan, for Charpy V-notch energy
and fracture appearance transition temperature, and (2) “fire-induced spurious actuations that may
result from heat or fire damage to digital instrumentation and control signal cabinets, when external
connections to those cabinets are made via fiber optic cables.” ACRS Letter at 2; Staff Response to
ACRS at 2-3. As to the Standard Review Plan issue, the Staff indicated that NINA’s assessment of
this issue was acceptable, but that it would consider developing specific guidance in the next revision
of the SRP. Ex. NRC-001, Staff Information Paper, at 12. As to the fire hazard issue, the Staff noted
that the STP 3 and 4 design is adequate, but as a generic matter, the Staff continues to work with
stakeholders and committed to update the ACRS in the future. Id.

16Ex. STP-002, NINA Prefiled Testimony, at 4. See generally 10 C.F.R. Part 52, Subpart A
(describing the process for obtaining an early site permit).

17 AEA § 189a, 42 U.S.C. §2239(a).

18 See Notice of Hearing, 80 Fed. Reg. at 61,493.

1910 C.F.R. §52.97(a)(1).
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On the environmental side, we must:

(1) Determine whether the requirements of [NEPA] section[ ] 102(2)(A), (C),
and (E) . . ., and the applicable regulations in [10 C.F.R. Part 51 (the NRC
regulations implementing NEPA)] have been met;

(2) Independently consider the final balance among conflicting factors contained
in the record of the proceeding with a view to determining the appropriate action to
be taken;

(3) Determine, after weighing the environmental, economic, technical, and other
benefits against environmental and other costs, and considering reasonable alter-
natives, whether the combined licenses should be issued, denied, or appropriately
conditioned to protect environmental values; and

(4) Determine . . . whether the NEPA review conducted by the NRC Staff has
been adequate.”

We do not review NINA’s application de novo; rather, we consider the
sufficiency of the Staff’s review of the application — that is, whether the Staff’s
review was sufficient to support the required findings.?!

C. Contested Proceeding

After the Staff docketed the combined license application for STP Units 3 and
4, it provided interested persons an opportunity to challenge the application in
a contested proceeding, in accordance with AEA § 189a.2 A group of organi-
zations and individuals filed an intervention petition opposing the application.?
The Atomic Safety and Licensing Board granted the initial hearing request of
Sustainable Energy and Economic Development Coalition (SEED Coalition), the
South Texas Association for Responsible Energy, and Public Citizen (collectively,
Intervenors) and admitted five environmental contentions in 2009.>* While the

01d. §51.107(a).

2l See, e. g., DTE Electric Co. (Fermi Nuclear Power Plant, Unit 3), CLI-15-13, 81 NRC 555, 560-61
(2015).

22 See supra note 2.

23 petition for Intervention and Request for Hearing (Apr. 21, 2009).

24 The Board ruled on the initial petition in two decisions. In LBP-09-21, 70 NRC 581, 638 (2009),
the Board admitted one contention relating to the impacts that a severe accident at one of the units
would have on the other three. The same decision rejected eighteen proposed contentions and deferred
ruling on nine proposed contentions to a later order. Id. STPNOC sought an extension to appeal
LBP-09-21; we denied that request on the ground that the appeal had not yet come due: where the
Board had ruled only partially on the initial intervention petition, the appeal right under 10 C.F.R.
§2.311 did not accrue until the Board had ruled on the entire petition. CLI-09-18, 70 NRC 859 (2009).
In LBP-09-25, 70 NRC 867, 896-97 (2009), the Board admitted four of the remaining contentions and

(Continued)
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Board was considering the initial petition, the Intervenors submitted seven new
contentions challenging the completeness of the information contained in the
application’s Mitigative Strategies Report.? In January 2010, the Board rejected
all of the mitigative strategies contentions.?

In July 2010, the Board admitted a new contention, based on a supplement
to STPNOC’s environmental report, challenging the applicant’s analysis of cost-
beneficial severe accident mitigation design alternatives (SAMDASs).?” In that
contention, designated CL-2, the Intervenors argued that STPNOC had underes-
timated the costs of replacement power should an accident at one unit necessitate
the shutdown of the other units on the site.?® In the same decision, the Board ruled
that STPNOC’s November 2009 environmental report supplement had cured the
previous deficiencies forming the bases of the five contentions admitted in LBP-
09-21 and LBP-09-25 and granted STPNOC’s motion for summary disposition
relating to those contentions.?

In February 2011, the Board admitted a new contention, based on the Staff’s
draft environmental impact statement (DEIS) and designated DEIS-1-G, in which
the Intervenors argued that the Staff’s need-for-power analysis was incomplete
because it failed to consider reduced demand resulting from energy efficiency.>
In the same ruling, the Board rejected five other proposed contentions and denied
the Staff’s and NINA’s motions for summary disposition of Contention CL-2.3!
The Board rejected the Staff’s argument that the Commission had resolved all
environmental issues regarding SAMDAS in this proceeding by rule (the ABWR
design certification) because it found that the STP site characteristics were not

rejected the remaining five proposed contentions. The four contentions admitted in LBP-09-25 related
to the impacts of increased radiological discharges to the shared main cooling reservoir, the potential
increase of tritium in the groundwater, the effects of seepage from the main cooling reservoir to the
groundwater, and the effects of increased groundwater withdrawal due to operation of two additional
units. /d. at 896.

%5 Intervenors’ Contentions Regarding Applicant’s Submittal Under 10 C.F.R. § 52.80 and 10 C.F.R.
§ 50.54(hh)(2) and Request for Subpart G Hearing (Aug. 14, 2009) (nonpublic).

26 LBP-10-2, 71 NRC 190 (2010).

2T1LBP-10-14, 72 NRC 101, 127-29 (2010); see also Memorandum and Order (Ruling on Motion
for Reconsideration of Contention CL-2) (Aug. 10, 2010) (unpublished).

28 LBP-10-14, 72 NRC at 122-29.

PId. at 147.

301 BP-1 1-7, 73 NRC 254, 289-94, 314 (2011). The Board rejected the other seven bases proposed
to support the contention. /d. at 285.

311d. at 314. The five rejected contentions challenged the DEIS discussion of (1) global warming;
(2) comparison of greenhouse gas emissions; (3) greenhouse gas mitigation; (4) climate change; and
(5) water needs. See also Intervenors’ Motion for Leave to File New Contentions Based on the Draft
Environmental Impact Statement (May 19, 2010).
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bounded by the site parameters in the Technical Support Document for the ABWR
and, therefore, that SAMDA issues were not resolved by rule.®

The Board held evidentiary hearings on Contentions CL-2 and DEIS-1-G in
August 2011 and October 2011, respectively.’® In December 2011, the Board
resolved Contention CL-2 in the Staff’s and NINA’s favor, finding that NINA and
the Staff reasonably accounted for the economic factors raised by the Intervenors
and demonstrated that no cost-beneficial SAMDAS exist for the combined license
application.?* Shortly thereafter, the Board resolved Contention DEIS-1-G in the
Staff’s and NINA'’s favor, finding that the Final Environmental Impact Statement
adequately accounts for reduced demand caused by the adoption of energy-
efficient building codes in Texas and demonstrates a need for power from the
proposed units.

The third and final contention to be adjudicated on the merits was Contention
FC-1, in which the Intervenors argued that NINA (by that point the lead applicant)
was subject to foreign control and domination.*® Toshiba Corporation, which is
the vendor for the project as well as the Japanese “grandparent” corporation of one
partner in the joint venture, had agreed to provide all the financing to complete
the licensing process after another partner discontinued its financial support of the
project.’” In December 2011, after reviewing NINA’s foreign ownership Negation
Action Plan and responses to requests for additional information, the Staff
concluded that the combined license application did not meet the requirements of
10 C.F.R. § 50.38 related to foreign ownership, control, or domination. In April
2014, after an evidentiary hearing, the Board resolved FC-1 in NINA’s favor.*
The Board found that NINA’s ownership and management had been structured
to ensure that Toshiba could not influence operations or any decision relating to

321BP-11-7, 73 NRC at 274-76.

3 LBP-11-38, 74 NRC 817, 821 (2011) (First Partial Initial Decision); LBP-12-5, 75 NRC 227, 233
(2012) (Second Partial Initial Decision).

341LBP-11-38, 74 NRC at 821, 860.

3SLBP-12-5, 75 NRC at 254-55.

36 See LBP-11-25, 74 NRC 380 (2011) (admitting the proposed contention); Intervenors’ Motion
for Leave to File a New Contention Based on Prohibitions Against Foreign Control (May 16, 2011).

3TLBP-14-3, 79 NRC 267, 283-84 (2014) (Third Partial Initial Decision). NINA has overall
responsibility for the combined license application and the construction of STP Units 3 and 4 until
lead licensee responsibilities are transferred to STPNOC at the operation stage. /d. at 283 n.77, 284.
At the time of the Board’s decision, NRG Energy owned approximately 90% of NINA and Toshiba
America Nuclear Energy Corporation owned approximately 10% of NINA. Id. at 284. Toshiba
America Nuclear Energy Corporation is a wholly-owned subsidiary of Toshiba America, Inc., which,
in turn, is a wholly-owned subsidiary of Toshiba Corporation. Id.

381d at 274 (citing Letter from David Matthews, Office of New Reactors, NRC to Mark McBurnett,
NINA (Dec. 13, 2011), at 1 (ADAMS Accession No. ML14028A332)).

¥1d. at 312.
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safety or security.* The Intervenors petitioned for review, with the Staff filing an
answer in support of elements of the Intervenors’ appeal.*! We denied review.*

Also during the pendency of the contested proceeding, the U.S. Court of
Appeals for the District of Columbia Circuit vacated and remanded our 2010
Waste Confidence Decision and Temporary Storage Rule, which for this and other
NRC licensing actions served as part of the environmental analysis of the impacts
of spent fuel storage after the end of a reactor’s license term pending ultimate
disposal in a repository.*? In light of the D.C. Circuit’s vacatur and remand of the
rule, and in response to a number of suspension petitions filed on multiple dockets
(including this one), we held in abeyance the issuance of final licensing decisions
for affected matters while we addressed the court’s remand.* To address the
court’s remand and provide comprehensive analysis of the environmental impacts
of continued storage, we issued a final Continued Storage Rule and supporting
Generic Environmental Impact Statement.* Concurrent with this action, we lifted
the licensing suspension and dismissed, or directed licensing boards to dismiss,
proposed contentions that had been filed with the multidocket suspension petitions
and held in abeyance.* The Board dismissed the Intervenors’ continued storage
contention consistent with our direction and terminated the contested portion of
the proceeding.¥’

Separately, the Staff considered whether the Continued Storage Rule and the
associated Generic Environmental Impact Statement presented new and signif-

Opa.

4! Intervenors Petition for Review of Licensing Board Memorandum and Order LBP-14-03 (May 5,
2014); NRC Staff Answer to Intervenors’ Petition for Review of the Licensing Board’s Partial Initial
Decision on Contention FC-1 (May 30, 2014).

42CLI-15-7, 81 NRC 481, 499 (2015).

43 See New York v. NRC, 681 F.3d 471 (D.C. Cir. 2012). See generally Final Rule: “Consideration of
Environmental Impacts of Temporary Storage of Spent Fuel After Cessation of Reactor Operation,”
75 Fed. Reg. 81,032 (Dec. 23, 2010); Waste Confidence Decision Update, 75 Fed. Reg. 81,037
(Dec. 23, 2010).

4 Calvert Cliffs 3 Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), CLI-12-16,
76 NRC 63, 67-69 (2012); see Petition to Suspend Final Decisions in All Pending Reactor Licensing
Proceedings Pending Completion of Remanded Waste Confidence Proceedings (June 18, 2012).

45 Calvert Cliffs 3 Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), CLI-14-8, 80
NRC 71, 77 (2014). See generally Final Rule: “Continued Storage of Spent Nuclear Fuel,” 79 Fed.
Reg. 56,238 (Sept. 19, 2014); Generic Environmental Impact Statement for Continued Storage of
Spent Nuclear Fuel, 79 Fed. Reg. 56,263 (Sept. 19, 2014); “Generic Environmental Impact Statement
for Continued Storage of Spent Nuclear Fuel,” NUREG-2157, Vols. 1 and 2 (Sept. 2014) (ADAMS
Accession Nos. ML14196A105 and ML14196A107). Several groups, including SEED Coalition,
have filed a petition for review in the D.C. Circuit challenging the Continued Storage Rule. New York
v. NRC, Nos. 14-1210, 14-1212, 14-1216, and 14-1217 (consolidated).

46 Calvert Cliffs, CLI-14-8, 80 NRC at 79-81.

4TLBP-14-14, 80 NRC 144, 145 (2014).
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icant information such that a supplement to the FEIS was required.*® The Staff
compared the fuel cycle impacts analysis in the FEIS with the analysis in the
Generic Environmental Impact Statement for Continued Storage and determined
that the information in the Generic Environmental Impact Statement did not
present a seriously different picture of the environmental impacts of the proposed
action when compared to the impacts that were described in the FEIS.* The
Staff concluded that the new information related to the impacts of the continued
storage of spent fuel would not have changed the Staff’s conclusions in the FEIS
regarding the alternatives or the benefit-cost balance.>

SEED Coalition, a party to the contested proceeding, joined a group of
petitioners in a multidocket petition requesting a supplement to the environmental
impact statements for a number of applications, including NINA’s combined
license application for STP Units 3 and 4, to incorporate by reference the analysis
in the Generic Environmental Impact Statement for Continued Storage.’! SEED
Coalition also filed a new contention, accompanied by a motion to reopen the
record, as a “placeholder” to permit it to challenge the Staff’s FEIS for STP Units
3 and 4 assuming that separate challenges to the Continued Storage Rule filed
in the D.C. Circuit are successful.’> We denied the petition to supplement and
declined to admit SEED Coalition’s “placeholder” contention.*

Additionally, SEED Coalition and Public Citizen, together with several other
petitioners, raised issues related to the accident at the Fukushima Dai-ichi Nuclear
Power Station. In CLI-11-5, the Commission denied petitions filed on multiple
dockets to suspend licensing proceedings.* In December 2011, the Board rejected
a proposed contention arguing that the NRC’s Near-Term Task Force Report

48 See Ex. NRC-005-R, Staff Answers to Prehearing Questions, at 41 (citing Consideration of New
Information Regarding the Impacts of the Continued Storage of Spent Fuel for the South Texas Project
Electric Generating Station Units 3 and 4 Combined License Application (July 2015) (ADAMS
Accession No. ML15096A156)).

Y1a.

0 1d.

31 See Petition to Supplement Reactor-Specific Environmental Impact Statements to Incorporate by
Reference the Generic Environmental Impact Statement for Continued Spent Fuel Storage (Jan. 28,
2015).

52SEED Coalition’s Motion to Reopen the Record of Combined License Proceeding for South
Texas Units 3 and 4 Nuclear Power Plant (Apr. 24, 2015) at 1-2; SEED Coalition’s Hearing Request
and Petition to Intervene in Combined License Proceeding for South Texas Units 3 and 4 Nuclear
Power Plant (Apr. 24, 2015) at 1-3.

53 DTE Electric Co. (Fermi Nuclear Power Plant, Unit 3), CLI-15-10, 81 NRC 535, 544 (2015);
Duke Energy Carolinas, LLC (William States Lee III Nuclear Station, Units 1 and 2), CLI-15-15, 81
NRC 803, 805 (2015), appeal docketed, No. 15-1262 (D.C. Cir. Aug. 7, 2015).

4 Union Electric Co. (Callaway Plant, Unit 2), CLI-11-5, 74 NRC 141, 175-76 (2011); see
Emergency Petition to Suspend All Pending Reactor Licensing Decisions and Related Rulemaking

(Continued)
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constituted new and significant information concerning the environmental risks
associated with nuclear power plants that should be analyzed in a supplemental
DEIS.> The Near-Term Task Force Report was prepared by a team of senior NRC
employees shortly after the accident to systematically and methodically review the
agency’s processes and regulations and provide recommendations on whether the
agency should make further improvements to its regulatory processes. Relatedly,
in February 2014, several petitioners sought to suspend reactor licensing decisions
pending the resolution of a petition for rulemaking concerning the environmental
impacts of the expedited transfer of spent fuel from the spent fuel pool to dry cask
storage.’® In July 2014, we denied the suspension petitions and provided direction
on related requests.”’

D. Uncontested Proceeding

The scope of an uncontested proceeding is defined by the scope of the contested
proceeding: all of the safety and environmental issues in NINA’s combined license
application, except for the contested matters and those previously resolved as
part of the ABWR design certification rulemaking, are subject to our review

Decisions Pending Investigation of Lessons Learned from Fukushima Daiichi Nuclear Power Station
Accident (Apr. 14, 2011, corrected Apr. 18, 2011) (ADAMS Accession No. ML111091154). The
petition was not filed on the South Texas docket, although the caption included this case and Public
Citizen and SEED Coalition joined in the filing. We resolved the petitions in our supervisory capacity
and did not address procedural irregularities. See Callaway, CLI-11-5, 74 NRC at 158 & n.65.
The NRC also recently denied petitions for rulemaking, filed in multiple dockets. The Petitioners
requested that the NRC rescind its regulations that “reach generic conclusions about the environmental
impacts of severe reactor and/or spent fuel pool accidents and therefore prohibit considerations of
those impacts in reactor licensing proceedings.” Environmental Impacts of Severe Reactor and Spent
Fuel Pool Accidents; Petition for Rulemaking; Denial, 80 Fed. Reg. 48,235, 48,238 (Aug. 12, 2015);
see Rulemaking Petition to Rescind Prohibition Against Consideration of Environmental Impacts of
Severe Reactor and Spent Fuel Pool Accidents and Request to Suspend Licensing Decision (Aug. 11,
2011).

35 LBP-11-39, 74 NRC 862, 871-72 (2011).

36 See Petition to Suspend Reactor Licensing Decisions and Reactor Re-licensing Decisions Pending
Completion of Rulemaking Proceeding Regarding Environmental Impacts of High-Density Pool
Storage of Spent Fuel and Mitigation Measures (Feb. 27, 2014).

57 See DTE Electric Co. (Fermi Nuclear Power Plant, Unit 3), CLI-14-7, 80 NRC 1, 10 (2014)
(directing the Staff to deny the rulemaking petitioners’ collateral request to suspend licensing decisions
on all other pending proceedings and directing the Staff to seek Commission approval if it determines
that suspension of NRC rules or the environmental assessments considering SAMDAS is necessary).
The Staff continues to evaluate the petition for rulemaking concerning the environmental impacts
of the expedited transfer of spent fuel from the spent fuel pool to dry cask storage. See PRM-
51-31, Docket ID NRC-2014-0055 at http://www.nrc.gov/reading-rm/doc-collections/rulemaking-
ruleforum/petitions-by-year/2014/.
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in the uncontested proceeding.’® Before we held the first mandatory hearings
for combined license applications, we directed the Staff to provide us with an
information paper on its review of each application concurrent with the completion
of its final safety or environmental review document, whichever comes later.”
The Staff issued the FEIS for STP Units 3 and 4 in February 2011 and the final
Safety Evaluation Report (SER) in September 2015, which triggered the start of
the uncontested portion of this proceeding.®® We received the Staff’s information
paper on September 30, 2015, shortly after the Staff’s issuance of the SER.°!

1. Prehearing Activities

We issued the Notice of Hearing on October 13, 2015, and set the schedule
for the parties — the Staff and NINA — to file their witness lists, as well as for
NINA to provide its prefiled testimony.®> We also issued a number of questions
on safety-related and environmental topics for the Staff and NINA to answer
in writing before the hearing.®* In addition, we invited interested states, local
government bodies, and federally recognized Indian tribes to provide statements
of issues or questions for us to consider as part of the uncontested proceeding.® We
received one response from Matagorda County Judge Nate McDonald, expressing
support for the issuance of the combined licenses.®

38 See Notice of Hearing, 80 Fed. Reg. at 61,493.

39 See generally Staff Requirements — SECY-10-0082 — Mandatory Hearing Process for Combined
License Application Proceedings Under 10 C.F.R. Part 52 (Dec. 23, 2010) at 1-2 (ADAMS Accession
No. ML103570203). This direction has been memorialized in our procedures. See Internal Commission
Procedures, ch. IV, “Commission Meetings/Hearings,” at IV-13 (June 12, 2012).

60 See Ex. NRC-010A and NRC-010B, “Environmental Impact Statement for Combined Licenses
(COLs) for South Texas Project Electric Generating Station Units 3 and 4” (Final Report), NUREG-
1937, Vols. 1-2 (Feb. 2011) (ADAMS Accession Nos. ML11049A000 and ML11049A001) (FEIS);
Ex. NRC-008, “Final Safety Evaluation Report for the South Texas Project Units 3 and 4 Combined
License Application” (Sept. 29, 2015) (ADAMS Accession No. ML15232A128) (Safety Evaluation
Report); Ex. NRC-009, “Final Safety Evaluation Report for the South Texas Project Units 3 and 4
Combined License Application, Chapters with Sensitive Information — Chapter 1, Chapter 3, and
Chapter 19, Attachment A (Sept. 29, 2015) (ADAMS Accession Nos. ML15089A104, ML15226A256,
ML15132A346) (nonpublic).

61 See Ex. NRC-001, Staff Information Paper, at 1.

2 Notice of Hearing, 80 Fed. Reg. at 61,493. The Staff’s information paper serves as its prefiled
testimony.

03 See Order (Transmitting Pre-Hearing Questions) (Oct. 16, 2015) (unpublished) (Prehearing
Question Order).

64 Notice of Hearing, 80 Fed. Reg. at 61,493-94.

65 Letter from Nate McDonald, County Judge, Matagorda County, to Annette Vietti-Cook, Secretary,
NRC (Oct. 7, 2015) (ADAMS Accession No. ML15280A414); see also Tr. at 18 (Mr. McBurnett)

(Continued)
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2. The Hearing

The Secretary of the Commission transmitted a scheduling note to NINA and
the Staff setting the topics for and the order of presentations at the hearing.® In
the first panel, witnesses for NINA and the Staff provided an overview of NINA’s
combined license application and the Staff’s review. The next three panels
focused on safety-related issues, and the final panel focused on environmental
issues.

The Staff made available 100 witnesses at the hearing, thirteen of whom were
scheduled panelists.®” Ten additional witnesses answered questions on topics
relating to their expertise at the hearing. A total of eight witnesses offered
testimony on behalf of NINA on panels at the hearing and in prefiled written
testimony.%®

a. Summary of the Overview Panels

Mark McBurnett, Chief Executive Officer (CEO) of NINA, Dennis Koehl,
President/CEO of STPNOC, and Scott Head, Manager of Regulatory Affairs
for NINA, represented NINA on the overview panel.®® Mr. McBurnett provided
background on the development of NINA’s license application, including the
ownership structure for the units, the decision to pursue combined licenses, the
selection of the ABWR design, and the selection of Toshiba as a vendor.” Mr.
Head provided additional information on the history of the development of the
ABWR, some key aspects of the certified design, departures from the certified
design, and selection of the STP site.”!

Jennifer Uhle, Director of the Office of New Reactors, Gary Holahan, Deputy
Director of the Office of New Reactors, Frank Akstulewicz, Director of the
Division of New Reactor Licensing in the Office of New Reactors, and Mark
Delligatti, Deputy Director of the Division of New Reactor Licensing in the
Office of New Reactors, provided background on the Staff’s review of the

(describing Judge McDonald as the elected chief executive for Matagorda County and serving as the
county emergency management director in that capacity).

%6 Scheduling Note, “Hearing on Combined Licenses for South Texas Project, Units 3 and 4:
Section 189a of the Atomic Energy Act Proceeding (Public Meeting),” (Scheduling Note) (revising
the scheduling note issued on November 5, 2015) (ADAMS Accession No. ML16014A431).

67 See Tr. at 12-15, 178-79; NRC Staff Witness List (Nov. 18, 2015); Scheduling Note at 2-5.

68 See Witness List of Nuclear Innovation North America LLC for the Hearing on Uncontested
Issues (Oct. 29, 2015); Tr. at 11; Ex. STP-002, NINA Prefiled Testimony.

9 Tr. at 17-18.

70See Ex. STP-011, NINA Presentation Slides: Overview Presentation (Nov. 19, 2015) (NINA
Overview Presentation); see also Tr. at 20-24 (Mr. McBurnett).

71 See Tr. at 25-34 (Mr. Head); Ex. STP-011, NINA Overview Presentation, at 3-6.
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combined license application.”” Mr. Holahan explained that the Staff focused its
review on the plant-specific aspects of the application — operational programs,
site-specific design features, combined license information items, and departures
from the certified design.”® He noted that this combined license application is the
first to reference the ABWR design, and NINA’s application likewise references
the Aircraft Impact Assessment amendment to the ABWR.” Mr. Akstulewicz
provided a summary of the Staff’s findings under 10 C.F.R. § 52.97(a).”> Mr.
Delligatti provided background on the Staff’s environmental review, including a
summary of the Staff’s findings in accordance with NEPA § 102(2)(A), (C), and
(E) and 10 C.F.R. §51.107(a).™

b.  Summary of the Safety Panels

The first safety panel focused on departures from the certified design and
exemptions from the regulations, including the exemption from the financial
qualification regulations.”” Mr. Head testified for NINA, and Mr. McBurnett
joined him on the panel.”® Tom Tai, Senior Project Manager and lead project
manager for the STP Units 3 and 4 review, Licensing Branch 2, Office of
New Reactors; Richard Turtil, Senior Financial Analyst, Financial Analysis and
International Projects Branch, Office of Nuclear Reactor Regulation; and Dinesh
Taneja, Senior Electronics Engineer, Instrumentation, Controls, and Electronics
Engineering Branch, Office of New Reactors, provided testimony for the Staff.”
Mr. Turtil discussed NINA’s request for an exemption from the financial qual-
ification requirements in 10 C.F.R. §50.33(f) and Part 50, Appendix C.3° Mr.
Taneja discussed the Staff’s review of the Tier 1 departure on instrumentation
and control.}! In addition to departures and exemptions, the remainder of Chapter

72See Ex. NRC-011, Staff Presentation Slides — Overview (Nov. 19, 2015) (Staff Overview
Presentation); Tr. at 51-70.

73Tr. at 57 (Mr. Holahan).

T4 1d. (Mr. Holahan); Ex. NRC-011, Staff Overview Presentation, at 4.

75 Tr. at 60-62 (Mr. Akstulewicz); Ex. NRC-011, Staff Overview Presentation, at 10-12.

76Tt at 63-69 (Mr. Delligatti); Ex. NRC-011, Staff Overview Presentation, at 12-18.

77 See Tr. at 69 (Dr. Uhle); Ex. STP-012, NINA Presentation Slides: Safety Panel 1 — Financial
Qualifications (Nov. 19, 2015); Ex. NRC-012, Staff Presentation Slides — Safety Panel 1 (Nov. 19,
2015) (Staff Safety Panel 1 Presentation).

78 Tr. at 89-92.

79 Tr. at 92-103; Scheduling Note at 2.

80Ty, at 96-100 (Mr. Turtil). This exemption is discussed in greater detail in Section ILA.1, infra.

81Tr, at 100-03 (Mr. Taneja).
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1 of the final Safety Evaluation Report was subject to our examination during the
first safety panel.?

The second safety panel focused on the novel issues associated with the review
of actions to address (1) NRC Bulletin 2012-01, “Design Vulnerability in Electric
Power System” and (2) the issues in Order EA-12-049, “Order Modifying Licenses
with Regard to Requirements for Mitigation Strategies for Beyond-Design-Basis
External Events.”83 Mr. Head provided testimony for NINA, with Steven Thomas,
Engineering Manager for NINA, and Willem Mookhoek, Licensing Supervisor
for NINA, on the panel.?* Mr. Tai; Ryan Nolan, Reactor Systems Engineer, Plant
Systems Branch, Office of New Reactors; and Sheila Ray, Senior Electrical
Engineer, Electrical Engineering Branch, Office of Nuclear Reactor Regulation,
provided testimony for the Staff.®> The remaining portions of Chapters 8 and 22
of the final Safety Evaluation Report, as well as Chapters 11 though 16, 18, and
19 were also subject to our examination during the second safety panel.?

The third safety panel focused on the design-basis flood assessment for the STP
site and the Staff’s review of the qualifications of Toshiba as an alternate vendor
for the certified ABWR design.®” Mr. Head provided testimony for NINA, with
Mr. Thomas and Mr. Mookhoek on the panel.®® Mr. Tai, Dr. Henry Jones, Senior
Hydrologist, Hydrology and Meteorology Branch 1, Office of New Reactors,
and Richard Mclntyre, Senior Reactor Operations Engineer, Quality Assurance
Vendor Inspection Branch, Office of New Reactors, provided testimony for the
Staff.® The remaining portions of Chapters 2 and 27 of the final Safety Evaluation
Report, as well as Chapters 3 though 7, 9, and 10 were also subject to our
examination during the third safety panel.”

c.  Summary of the Environmental Panel

The environmental panel summarized the process for developing the envi-

82 Scheduling Note at 2.

8314 at 3; Tr. at 69-70 (Dr. Uhle); see NRC Bulletin 2012-01: Design Vulnerability in Electric Power
System (July 27, 2012) at 1 (ADAMS Accession No. ML12074A115); Order Modifying Licenses
with Regard to Requirements for Mitigation Strategies for Beyond-Design-Basis External Events
(Effective Immediately), EA-12-049 (Mar. 12, 2012), at 3 (ADAMS Accession No. ML12054A735)
(Order EA-12-049).

84Tr. at 119-22; Scheduling Note at 3.

85Tr. at 119, 122-31; Scheduling Note at 3.

86 Scheduling Note at 3.

871d. at 4; Tr. at 70 (Dr. Uhle).

88 Tr. at 148, 150-53; Scheduling Note at 4.

89Tr. at 148, 153-61; Scheduling Note at 4.

90 Scheduling Note at 4.
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ronmental impact statement, the analysis of alternatives, the assessment of new
information, and the conclusions and recommendations of the final environmental
impact statement.”’ Mr. Head testified for NINA and was joined on the panel
by Peggy Travis, Environmental Supervisor for STPNOC, and Russell Kies-
ling, Chief Consultant, Kiesling Ventures LLC, who was the environmental lead
for NINA.*? Patricia Vokoun, Project Manager, Environmental Projects Branch,
Office of New Reactors, and Andrew Kugler, Senior Project Manager, Environ-
mental Technical Support Branch, Office of New Reactors, provided testimony
for the Staff.??

3. Post-Hearing Questions

After the hearing, we issued additional questions for written answers from
NINA and the Staff.°* We then admitted NINA’s and the Staff’s responses as
exhibits, adopted corrections to the hearing transcript, and closed the evidentiary
record.®

II. DISCUSSION

A. Exemptions and Departures

NINA submitted four requests for specific exemptions from our regulations
that are outside the scope of the design certification rule; one request was later
withdrawn.® In addition, the combined license application contains a total of 275
departures from the ABWR certified design.’” The Staff performed an extensive
review of the exemption requests and departures and noted that NINA effectively
responded to its requests for additional information.*®

91 Scheduling Note at 5.

92Tr. at 184-87; Scheduling Note at 5.

9B Tr. at 185, 187-98; Scheduling Note at 5.

94 Order (Transmitting Post-Hearing Questions) (Nov. 30, 2015) (unpublished) (Post-Hearing Ques-
tions Order).

95 Order (Adopting Proposed Transcript Corrections, Admitting Post-Hearing Exhibits, and Closing
the Record of the Proceeding) (Dec. 21, 2015) (unpublished).

9 Ex. NRC-001, Staff Information Paper, at 13 (citing Letter from Mark McBurnett, STPNOC,
to Document Control Desk, NRC (Sept. 16, 2009), at 2 (ADAMS Accession No. ML092930393)
(withdrawing previous request for exemption from Appendix A to 10 C.F.R. Part 52, § IV.A.2.a)).

97Ex. STP-002, NINA Prefiled Testimony, at 10.

98 Tr. at 114-16 (Mr. Tai, Mr. Turtil, Mr. Taneja).
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1. Exemptions

The Staff evaluated and found acceptable three requests to exempt NINA
from NRC regulations outside the scope of the design certification rule. First,
NINA requested an exemption from the definition of “construction” in 10 C.F.R.
§50.10(a)(1) to allow the installation of crane foundation retaining walls during
the excavation process prior to the issuance of the combined licenses.” Second,
NINA sought an exemption from the material control and accounting requirements
of 10 C.F.R. §§70.22(b), 70.32(c), 74.31, 74.41, and 74.51, which either do not
apply to reactors or expressly contain exclusions for reactors licensed under Part
50.100

Third, NINA requested an exemption from our financial qualifications re-
quirements.'”! Under 10 C.F.R. §§52.77, 50.33(f), and Part 50, Appendix C,
a combined license applicant must submit information that demonstrates that it
either possesses or has reasonable assurance of obtaining the funds necessary to
cover estimated construction and operating costs for the term of the license. Our
regulations also require that an applicant identify the specific sources of funds on
which it will rely.!%? The Staff was not able to find that NINA met these financial
qualifications requirements “primarily due to an absence of specifically identified
sources of funds.”!%3

Outside of this adjudication, the Staff provided us a recommendation that
the NRC proceed with a rulemaking to amend or rescind the 10 C.F.R. Part
50 financial qualifications demonstration requirements.'® The Staff proposed,
among other things, that the financial qualifications requirements for merchant-
plant initial-license applicants be changed to be consistent with the Part 70

99 See, e.g., Ex. STP-002, NINA Prefiled Testimony, at 9; Ex. NRC-001, Staff Information Paper, at
17. The Staff approved this request in 2010, but NINA has not yet installed the two crane foundation
retaining walls. Ex. NRC-001, Staff Information Paper, at 17 (citing Letter from George Wunder,
Sr. Project Manager, NRC to Mark McBurnett, STPNOC (Nov. 5, 2010) (ADAMS Accession No.
ML102770454)).

100 See, e.g., Ex. STP-002, NINA Prefiled Testimony, at 9. These exclusions do not include Part
52 applicants, even though, for purposes of these requirements, the applications are for the same
facility type. The Staff evaluated the request and determined that it satisfies the criteria for exemption,
primarily because the NRC has found that these requirements are unnecessary for similar Part 50
applicants. Accordingly, the same exemption has been granted to applicants for previously-issued
combined licenses. Ex. NRC-001, Staff Information Paper, at 16-17. For both Part 50 and Part 52
applicants, 10 C.F.R. Part 74, Subpart B (excluding section 74.17), contains material control and
accounting performance requirements. /d.

101 §ee, ¢.g., Ex. STP-002, NINA Prefiled Testimony, at 9.

102 gy, NRC-001, Staff Information Paper, at 14.

103 74

104 §ee “Policy Options for Merchant (Non-Electric Utility) Plant Financial Qualifications,” Com-
mission Paper SECY-13-0124 (Nov. 22, 2013), at 16-18 (ML13057A006).
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standard, which provides that an application will be approved if the applicant
(among other things) “appears to be financially qualified.”'® We approved the
Staff’s recommendation and directed that in the rulemaking the Staff “should seek
to develop a standard of review that approximates, as appropriate, the approach
currently used for 10 CFR Part 70 applications, but does not reduce the standard
of review below that of ‘appears to be financially qualified.”””'% We also directed
the Staff to consider using an exemption process “that anticipates the outcome
of the proposed changes to the current” requirements during the pendency of the
rulemaking “to address existing and emergent cases.”!??

The Staff issued a Draft Regulatory Basis for the Financial Qualifications
for Reactor Licensing Rulemaking in June 2015.'% The Draft Regulatory Basis
provides the basis for a future proposed rule that, if published, would solicit public
comment on a proposal to change the Part 50 standard. The proposed rule would
not require the applicant to demonstrate that it possesses or can provide reasonable
assurance of obtaining the funds necessary for construction and operation. Rather,
the applicant would be held to the standard currently used in Part 70, that it
“appears to be financially qualified.”'® Under the approach set out in the Draft
Regulatory Basis, the applicant would provide a construction cost estimate and
financial capacity plan.'!° The plan would describe how the applicant will finance
construction and operation of the proposed facility and would demonstrate that
the applicant has the financial capacity to obtain the necessary financing for
construction and operation.!!!

10574, at 17-18; 10 C.E.R. §70.23(a)(5) (“An application for a license will be approved if the
Commission determines that . . . the applicant appears to be financially qualified to engage in the
proposed activities in accordance with the regulations in this part.”).

106 Staff Requirements — SECY-13-0124 — Policy Options for Merchant (Non-Electric Utility)
Plant Financial Qualifications (Apr. 24, 2014), at 1 (ADAMS Accession No. ML14114A358) (quoting
10 C.F.R. §70.23(a)(5)).

107 14 at 2 (unnumbered).

108 Ex. NRC-001, Staff Information Paper, at 14 (citing Financial Qualifications for Reactor
Licensing Rulemaking: Draft Regulatory Basis Document (June 2015) (ADAMS Accession No.
ML14324A706) (Draft Regulatory Basis)); Financial Qualifications for Reactor Licensing; Draft
regulatory basis; public meeting and request for comment, 80 Fed. Reg. 34,559 (June 17, 2015).

109 Ex. NRC-001, Staff Information Paper, at 14.

10 Draft Regulatory Basis at 13-14. As currently envisioned, this plan would include descriptions
of the management team and of the anticipated funding methods and sources, including a discussion
of past successes with such financing used in past energy or other large build projects. Id.

" 4. An applicant’s financial capacity “reflects [its] level of understanding of the size and scope of
the project, including the level of capital necessary to undertake the project, and . . . the organizational
and human resources, experience, skills, and expertise required to obtain proper financing.” Id. at
14. The Draft Regulatory Basis distinguishes between those applicants that have more than 50% of
their financing and those with 50% or less financing at the time of the application. For the latter, the
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NINA requested an exemption from the NRC’s financial qualifications require-
ments in 10 C.F.R. §§52.77, 50.33(f), and Part 50, Appendix C and proposed
instead to satisfy a financial qualifications standard similar to that of 10 C.F.R.
Part 70, consistent with the approach envisioned in our Staff Requirements Mem-
orandum for SECY-13-0124."2 In its request, NINA addressed the standards
governing exemptions in 10 C.F.R. §§52.7 and 50.12, submitted a financial
capacity plan with proposed license conditions, and referenced previously sub-
mitted construction and operational cost estimates.!'® The Staff reviewed NINA’s
exemption request using the analysis it prepared for the Draft Regulatory Ba-
sis.!"* The Staff concluded that NINA demonstrated its financial capacity, that its
construction and operational cost estimates are reasonable, and that the proposed
license conditions, as revised by the Staff, were consistent with our direction in
the Staff Requirements Memorandum for SECY-13-0124.'"5 As approved by the
Staff, the license conditions require NINA to provide updated cost estimates and
demonstrate secured financing prior to construction and operation.''®

The Staff further concluded that the exemption request satisfied the require-
ments of 10 C.F.R. §50.12.'"7 Section 50.12(a) provides that the Commission
may grant exemptions from the regulations, if the exemptions are authorized
by law, will not present an undue risk to the public health and safety, and are
consistent with the common defense and security and when special circumstances
exist. First, the Staff determined that the exemption is authorized by law because
the exemption would not conflict with the AEA or any other law.''® The Staff

applicant is expected to propose one or more license conditions that will ensure funding is available
before beginning reactor construction. /d. at 15 & n.10 (noting that the use of license conditions is not
required and that an applicant could “propose an alternate approach” for the NRC to consider).

21 etter from Scott Head, NINA, to Document Control Desk, NRC (May 18, 2015), at 2 (ADAMS
Accession No. ML15140A077) (NINA Exemption Request). This amended exemption request
superseded an earlier request: Letter from Scott Head, NINA, to Document Control Desk, NRC
(June 19, 2014) (ADAMS Accession No. ML14175A142).

'3 NINA Exemption Request at 2; Ex. NRC-001, Staff Information Paper, at 15; see also Tr. at
91-92 (Mr. Head) (discussing NINA’s financial capacity plan and stating the expectation that NINA
will receive funding through project financing using a combination of loans under the Department of
Energy loan guarantee program, from the Japan Bank of International Cooperation, and from other
sources, as well as equity).

114 §ee Ex. NRC-001, Staff Information Paper, at 15.

514, The comment period on the Draft Regulatory Basis ended on August 3, 2015. The Staff
received three comments on the draft basis, all of which supported amending the financial qualification
requirements for reactors; none suggested a stricter standard than the one the Staff has applied in its
review of NINA’s exemption request here. Id. at 15 n.3; see also Tr. at 113-14 (Mr. Turtil).

Hopy. NRC-001, Staff Information Paper, at 15.

117 1d.

18 Ex. NRC-008, Safety Evaluation Report § 1.11S.5.4; see 10 C.F.R. § 50.12(a).

32



observed that the AEA affords us “broad discretion to prescribe requirements for
financial qualifications.”!"?

Second, the Staff found that the exemption does not present an undue risk
to the public health and safety because the exemption is not directly related to
any safety requirements.!”® Although the financial qualifications regulations are
intended to protect public health and safety (for example, to prevent safety lapses
caused by underfunding), the Staff observed that the NRC has not found a direct
correlation between prelicensing financial reviews and later safe construction and
operation, and the NRC maintains a number of programs and processes that more
directly ensure safe construction and operation.'?! Moreover, consistent with the
analysis in its Draft Regulatory Basis, the Staff concluded that NINA meets
the Part 70 standard for financial qualifications, as appropriately modified for a
combined license applicant (that is, NINA appears to be financially qualified) and
the license conditions would prevent NINA from constructing or operating STP
Units 3 and 4 unless and until the necessary funding is secured.!?

Third, the Staff found that the exemption is consistent with the common
defense and security.'?® The Staff determined that the exemption does not relate
to any requirements that directly govern security-related activities at proposed
Units 3 and 4.'** The Staff also found that NINA satisfied the Part 70 standards
as modified in the Draft Regulatory Basis, and, relatedly, the license conditions
ensure that the common defense and security will not be impacted.'?

And fourth, the Staff asserts that special circumstances are present as described
in 10 C.F.R. §50.12(a)(2)(vi): there is a material circumstance not considered
when the regulation was adopted for which it would be in the public interest to
grant an exemption.'?® Because the Staff relies exclusively on that section, we

H9Ex. NRC-008, Safety Evaluation Report § 1.11S.5.4, at 1-177; see AEA §182a, 42 U.S.C.
§2232(a) (“Each application for a license hereunder . . . shall specifically state such information as
the Commission, by rule or regulation, may determine to be necessary to decide such of the technical
and financial qualifications of the applicant . . . .”); New England Coalition on Nuclear Pollution v.
NRC, 582 F.2d 87, 93 (1st Cir. 1978) (“The [AEA] gives the NRC complete discretion to decide what
financial qualifications are appropriate.”).

120 Ex. NRC-008, Safety Evaluation Report § 1.11S.5.4, at 1-177.

2L1d. at 1-176; see 10 C.F.R. §50.12(a). These programs include a detailed technical licensing
review, the construction reactor oversight process, the reactor oversight process, the resident inspector
program, the operating experience program, the vendor inspection program, and the quality assurance
inspection program. Ex. NRC-008, Safety Evaluation Report § 1.11S.5.4.

1224, at 1-777 to 1-778.

1314, at 1-778.

124 1d.

125 1d.; see 10 C.F.R. § 50.12(a).

126 Ex. NRC-008, Safety Evaluation Report § 1.11S.5.4, at 1-778; Ex. NRC-001, Staff Information
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must be consulted before the exemption is granted.'”” The Staff’s Information
Paper served as the necessary consultation.'?® NINA is the first applicant to seek
an initial license as a merchant plant.'?® In the Staff’s view, the current Part 50
financial qualifications standards go “beyond the NRC’s mandate of ensuring
safety and have become an unnecessary impediment to licensing.”'3° While our
rules contemplate applications from merchant plants, “[a]ll current nuclear power
reactor licensees were found to be financially qualified at initial licensing [of
the facility] on the basis of their status as rate-regulated utilities.”'3! Merchant
plants, unlike rate-regulated utilities, may not have a predictable source of funds
for construction or operation at the time of licensing because they cannot recover
costs through the ratemaking process like utility applicants can.'’> And without
identified sources of funds, an applicant cannot meet our current Part 50 financial
qualification standards. Consistent with our direction in the Staff Requirements
Memorandum for SECY-13-0124, the Staff’s review anticipates the outcome of
the proposed changes to the regulation by virtue of its use of the Draft Regulatory
Basis.'3? For this reason, and for those discussed above, we approve the Staff’s
decision to grant NINA’s requested exemption, subject to the license conditions
identified by the Staff.

2. Departures

NINA identified 275 departures from the certified design in its application.'34
Of the 275 departures in the combined license application, 246 are standard
departures, which would apply to future ABWR combined license applicants
that use the STP Units 3 and 4 combined license application as the reference
application for the ABWR.!** The Staff noted that the ABWR design was certified
in 1997, a decade before the STP combined license application was docketed,

Paper, at 15-16; see 10 C.F.R. § 50.12(a)(2)(vi). In its exemption request, NINA asserted that section
50.12(a)(2)(ii) also applies because the Part 50 financial qualification requirements are not necessary
to achieve the purpose of the rule — to prevent safety lapses from underfunded projects — because
the license conditions will ensure that the project will only proceed once adequate funding is obtained.
NINA Exemption Request, Attachment 1, at 6.

127 See 10 C.F.R. § 50.12(2)(2)(Vi).

128 See Ex. NRC-001, Staff Information Paper, at 16.

129 STP Units 3 and 4 are considered merchant plants, with over 90% of their electricity to be sold
in deregulated markets. Tr. at 96 (Mr. Turtil).

130 Ex. NRC-001, Staff Information Paper, at 16; Tr. at 100 (Mr. Turtil).

B3I Draft Regulatory Basis at 6.

13274

133Ex. NRC-008, Safety Evaluation Report § 1.11S.5.4, at 1-778 to 1-779.

134 Ex. NRC-001, Staff Information Paper, at 17; Ex. STP-002, NINA Prefiled Testimony, at 10-11.

135Ex. STP-002, NINA Prefiled Testimony, at 11.
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and therefore, it was “reasonable to expect that improvements in technology and
innovations in design will occur over such a period and that these improvements
and innovations will result in proposed design changes.”!36

The Staff reviewed all departures to ensure that NINA adhered to the applicable
regulatory criteria.'’” When evaluating the departures, the Staff evaluated the
impacts of a departure in its totality; for example, a change to a pump, valve,
control circuit, or piping system is not evaluated in isolation but may require the
coordination of engineers in various disciplines to ensure that all of the impacts
of the change are considered.’*® Additionally, NINA evaluated the cumulative
change in risk from its departures, and the Staff found that the cumulative impact
is not a significant change to the plants’ risk profile.!* Further, the Staff stated that
granting the exemptions, in its view, did not result in any cumulative impacts.'#

B. Site-Specific Issues Addressed in the Proceeding

Although our review encompassed the entire application, we discuss here a
brief selection of the topics discussed at the hearing and in responses to pre- and
post-hearing questions.

1. Toshiba as an Alternate Vendor

Toshiba is referred to as an “alternate vendor” because it is not the entity that
obtained the design certification.'*! NINA submitted a due diligence report that
provided its assessment evaluating whether Toshiba is qualified to supply the
ABWR design for STP Units 3 and 4 under 10 C.F.R. § 52.73(a).'#* As part of
its due diligence, NINA identified a number of potential areas of vulnerability
for Toshiba and focused its review on those areas.'** As a result of its evaluation,
NINA concluded that Toshiba is qualified to supply the certified design.'* To
confirm NINA’s conclusion, the Staff reviewed the due diligence report and
conducted a vendor inspection at Toshiba’s Isogo Nuclear Engineering Center

136 Ex. NRC-005-R, Staff Answers to Prehearing Questions, at 1.
137 1d.

138 74

139 74

140 14

141 Ty at 158 (Mr. Mclntyre).

142 1d. (Mr. McIntyre).

43T, at 170-71 (Mr. Thomas).

144 Ty, at 170 (Mr. Thomas).
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in Yokohama, Japan.'¥ As part of its review, the Staff investigated whether
Toshiba had access to engineering documents that are design basis documents
for the U.S. ABWR and, if not, whether Toshiba could independently develop
the documents.'*® The Staff conducted a comprehensive evaluation of whether
Toshiba could support the design as the original design vendor would have; the
Staff assessed, among other things, Toshiba’s quality assurance program, subcon-
tractor qualification procedures, and corrective action program.'#’ In response to
a question at the hearing, NINA noted that Toshiba produced references cited in
the Design Control Document, as well as design-basis calculations requested by
NINA, and satisfactorily performed calculations that had to be redone.'*® As both
the Staff and NINA noted at the hearing, Toshiba has considerable experience
in the design and construction of nuclear power plants and has supplied major
portions of the international design of ABWRs currently in operation.'* The
Staff concluded that Toshiba’s programs are consistent with 10 C.F.R. Part 50,
Appendix B and 10 C.F.R. Part 21 and that Toshiba has the technical ability and
access to necessary technical documentation. Therefore, the Staff found Toshiba
to be qualified to supply the ABWR certified design under 10 C.F.R. § 52.73(a).'>*

2. Fukushima Near-Term Task Force Recommendation 4.2 — Mitigation
Strategies for Beyond-Design-Basis External Events

In SECY-12-0025, the Staff provided the Commission with proposed orders
requiring, among other things, mitigation strategies for beyond-design-basis
external events to be issued to all power reactor licensees and construction permit
holders.!3! At that time, the Staff also indicated its expectation that applications for
combined licenses under active review (as the STP application was) would address
all Commission-approved Fukushima recommended actions prior to licensing “to
the fullest extent practicable.”’? In 2012, the NRC issued Order EA-12-049
requiring all operating reactors to develop and implement strategies to cope

45Ty, at 158 (Mr. Mclntyre); Ex. NRC-008, Safety Evaluation Report, §1.4S.4, at 1-24; Ex.
NRC-014, Staff Presentation Slides — Safety Panel 3 (Nov. 19, 2015), at 11-14.

46Ty, at 159, 174 (Mr. Mclntyre), 174-75 (Mr. Tai).

147 gx. NRC-005-R, Staff Answers to Prehearing Questions, at 4.

148Tr_ at 172-73 (Mr. Thomas); see Ex. NRC-008, Safety Evaluation Report § 1.4S.4.

49Ty at 33-34, 152-53 (Mr. Head), 160 (Mr. McIntyre).

130T, at 161 (Mr. Mclntyre).

511d. at 123 (Mr. Nolan); “Proposed Orders and Requests for Information in Response to Lessons
Learned from Japan’s March 11, 2011, Great Tohoku Earthquake and Tsunami,” Commission Paper
SECY-12-0025 (Feb. 17,2012) (ML12039A111) (SECY-12-0025).

152 SECY-12-0025 at 10-11 (addressing pending and future new reactor design certification and
license applications); see Tr. at 123 (Mr. Nolan).
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without alternating current (AC) power for an indefinite amount of time.'>3 The
Order required all current license holders to use a three-phase approach for
mitigating beyond-design-basis external events.'>* The initial phase requires the
use of installed equipment and resources to maintain or restore core cooling,
containment, and spent fuel pool cooling; the transition phase requires providing
sufficient portable, onsite equipment and consumables to maintain or restore these
functions until offsite resources can be brought in; and the final phase requires
using offsite resources to maintain those functions indefinitely.!>> After issuance
of Order EA-12-049, the Staff issued Interim Staff Guidance JLD-ISG-2012-01,
which the Staff used to guide its review of NINA’s mitigation strategies for STP
Units 3 and 4.1%

At the hearing, NINA and the Staff both described the mitigation strategies for
STP Units 3 and 4.5 NINA explained that there is no requirement for a transition
phase in NINA’s FLEX strategy because it can use permanently installed initial
phase equipment to support a coping duration of at least 36 hours — long enough
for final phase offsite equipment to arrive at the site.!”® Nonetheless, the STP site
maintains portable onsite equipment that provides defense in depth.'>

The mitigation strategies for STP Units 3 and 4 include unique design features
or approaches to sustain core cooling and enhance the ability of the ABWR
certified design to withstand a station blackout event.'®®© These features and
approaches include: (1) enhanced core cooling and spent fuel pool cooling
capabilities; (2) strategic management of power systems that can provide direct
current (DC) power supplies for at least 36 hours; (3) use of the remote shutdown
panel to maximize DC battery service time; (4) capability to access water in the
ultimate heat sink for long-term core cooling and spent fuel pool cooling; and (5)
use of containment overpressure protection to ensure containment integrity.'¢!

The Staff reviewed the information provided by NINA using the standards set
forth in Order EA-12-049.192 The Staff proposed a license condition requiring the
licensee to develop “an overall integrated plan to maintain or restore core cooling,

153Tr. at 123 (Mr. Nolan).

154 Order EA-12-049 at 4.

155 1d.

136 Tr, at 124 (Mr. Nolan); “Compliance with Order EA-12-049, Order Modifying Licenses with
Regard to Requirements for Mitigation Strategies for Beyond-Design-Basis External Events,” JLD-
ISG-2012-01, Rev. 0 (2012) (ADAMS Accession No. ML12146A014).

57Ty, at 119-21 (Mr. Head), 123-26 (Mr. Nolan), 127-28 (Ms. Ray).

138 Tr at 120 (Mr. Head).

159 14 (Mr. Head).

160 gy NRC-001, Staff Information Paper, at 23.

161 14, at 23-24.

162 1d. at 24 (citing Order EA-12-049).
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containment function, and [spent fuel pool] cooling capabilities in the event of
a simultaneous loss of all AC power and loss of normal access to the [ultimate
heat sink].”'%3 This license condition requires the licensee to finalize development
of strategies and guidance and specify implementation details.'** Based on this
license condition and the information NINA provided in the application, the
Staff concluded that there is reasonable assurance that the application meets the
underlying purpose of Order EA-12-049.165

3. Flammability Control System

NINA proposed to eliminate the flammability control system from the ABWR
certified design for STP Units 3 and 4. The ABWR flammability control system
“consists of two redundant hydrogen recombiners located in secondary contain-
ment” and “was designed to control the potential buildup of a combustible mixture
of hydrogen and oxygen inside the containment during a design basis accident.”166
The Staff approved this departure for STP Units 3 and 4 because the NRC elim-
inated the requirement to maintain equipment needed to mitigate a design-basis
loss-of-cooling accident hydrogen release, including hydrogen recombiners, when
10 C.F.R. §50.44 was revised in 2003.'9” The application for STP Units 3 and
4 meets the requirements of 10 C.F.R. § 50.44(c), which applies to water-cooled
reactor combined licenses issued after 2003.1%® Under section 50.44(c), reactor
containments must “have a capability for ensuring a mixed atmosphere during
design-basis and significant beyond design-basis accidents,” and license appli-
cants must perform a structural analysis that demonstrates containment structural
integrity in the event of an accident that releases “hydrogen generated from 100
percent fuel clad-coolant reaction accompanied by hydrogen burning.”!%

In a prehearing question, we noted that section 50.44 was revised because
inerted containments provide protection from hydrogen combustion, but the
Fukushima event showed that hydrogen combustion events can occur outside
the inerted primary containment and cause significant damage to the secondary

163 1d.

164 T, at 128 (Ms. Ray).

165 Ex. NRC-001, Staff Information Paper, at 24; Ex. NRC-008, Safety Evaluation Report § 22.2.

166 gy NRC-005-R, Staff Answers to Prehearing Questions, at 8, 9.

167 1d. at 8.

168 See 10 C.F.R. § 50.44(c).

169 14, §§ 50.44(c)(1) and (5); see also Ex. STP-001, NINA Answers to Prehearing Questions, at
9 (“The NINA review of the Fukushima event confirms that the Flammability Control System . . .
removed from the primary containment in the ABWR design would not prevent hydrogen combustion
in the secondary containment.”).
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containment building.'”” We therefore asked whether the possible benefit of the
flammability control system in the context of severe accident mitigation and
recovery was considered with respect to the system’s elimination in STP Units
3 and 4.'"" The Staff responded that studies conducted since the certification
of the ABWR design have shown that hydrogen recombiners of the size and
quantity included in the ABWR design do not provide a safety benefit for severe
accidents.!” The Staff explained that the size of the flammability control system
was designed to account for the “combustible buildup of hydrogen and oxygen
from a design basis metal water reaction and radiolysis of water during a loss of
coolant accident. The severe accident amount of combustible hydrogen is much
greater than the design basis assumptions used to size the [flammability control
system].”!73 As such, the Staff concluded there was “limited benefit” in retaining
the system in support of severe accident mitigation and recovery.'7*

4. Design-Basis Flood Above Plant Grade

The Staff conducted a hydrology safety review using several potential flood-
ing scenarios and determined that the most limiting flood would result from an
instantaneous breach of the north segment of the main cooling reservoir embank-
ment.'”> NINA concluded that such a breach would result in a probable maximum
flood of 38.8 ft (11.8 m) above mean sea level (MSL) and therefore proposed a
design-basis flood elevation of 40 ft (12.2 m) MSL.'7® The Staff reviewed NINA’s
analysis and conducted an independent confirmatory analysis.!”’ The power block
of STP Units 3 and 4 is 34 ft (10.36 m) MSL.'”® Consequently, the design-basis
flood is approximately 6 ft (1.83 m) above the grade of the power block.'” The

170 prehearing Question Order at 6.

171 yq

172y, NRC-005-R, Staff Answers to Prehearing Questions, at 9.

173 14

174 14

175 gx. NRC-001, Staff Information Paper, at 25-26; Ex. NRC-008, Safety Evaluation Report
§82.4S.4,2.4S.10.

176 gy NRC-006C, South Texas Project, Units 3 and 4, Combined License Application Rev. 12
— Part 2 (Final Safety Analysis Report) Tier 2 (2015), §2.4S.4, at 2.4S.4-1, 2.45.4-20 (ADAMS
Accession No. ML15124A421); Ex. NRC-001, Staff Information Paper, at 26.

17T Ex. NRC-001, Staff Information Paper, at 26.

78 Ex. NRC-006C, Final Safety Analysis Report, §2.4S.4, at 2.4S.4-1; Ex. NRC-001, Staff
Information Paper, at 25.

179 Ex. NRC-001, Staff Information Paper, at 26; Tr. at 151-52 (Mr. Head).
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Staff evaluated this proposal and concluded that the safety-related facilities will
remain free from flooding.'%

An NRC Staff member did not concur with the Staff’s hydrological conclu-
sions, specifically with respect to determining the design-basis flood level and
maximum groundwater level.'8! These site parameters are important for structural
design and protecting safety-related facilities from flooding.'$? The nonconcur-
rence stated that the design-basis flood level was not determined accurately or
conservatively in either NINA’s application or the Staff’s Safety Evaluation
Report.'®* To resolve the issues raised by the nonconcurrence, the Staff solicited
independent expert reviewers from the University of Maryland, the U.S. Army
Corps of Engineers, the U.S. Bureau of Reclamation, Virginia Polytechnic Insti-
tute and State University, Taylor Engineering Research Institute (University of
North Florida), and the University of North Carolina.'3* The independent review
panel concluded that all the technical issues were resolved correctly by the Staff. 8
In addition, the ACRS reviewed the nonconcurrence as part of the ABWR Sub-
committee’s review of the STP Units 3 and 4 combined license application; the
nonconcurring individual made a presentation before the ACRS Subcommittee. '8
The ACRS concurred with the Staff’s conclusions from its review of the site
hydrology.'®’

Prior to the uncontested hearing, the nonconcurring individual sent us a
statement of technical concerns related to determining the design-basis flood
level for the STP combined license application.!®® The statement was served
on the parties, and we have reviewed it. At the hearing, the Staff indicated
that it had reviewed the statement, determined that the statement did not add
anything new to the nonconcurrence, and maintained its position, documented in

180 Ex. NRC-001, Staff Information Paper, at 26; Ex. NRC-008, Safety Evaluation Report §§ 2.4S.4,
2.4S.10.

I8l gy, NRC-001, Staff Information Paper, at 27; see Non-Concurrence Process Record for NCP-
2011-014 (Dec. 13, 2012) (ADAMS Accession No. ML12348A249).

182 px. NRC-001, Staff Information Paper, at 27.

183 1d. The individual asserted that the errors related to the design-basis flood level resulted in several
regulatory requirements not being met — 10 C.F.R. § 52.79(a)(1)(iii); General Design Criterion 2,
“Design bases for protection against natural phenomena,” of 10 C.F.R. Part 50, Appendix A; and 10
C.F.R. § 100.20(c)(3). Id.

184 71

185 1d.

186 4. at 28.

187 1d.; ACRS Letter at 6.

188 Memorandum from Emile Julian, Office of the Secretary, NRC, to NINA and the Staff (Nov. 12,
2015) (ADAMS Accession No. ML15316A848) (serving on the parties an e-mail forwarding “Tech-
nical Concerns Regarding the Uncontested Hearing for Issuance of Combined Licenses for the South
Texas Project Units 3 and 4, SECY 15-0123” (Nov. 2, 2015)).

40



the Safety Evaluation Report, on the design-basis flood level.'®? Similarly, NINA
reviewed the statement and indicated that the statement did not alter its analysis
or conclusions on the design-basis flood level for the site.!*

5. NRC Bulletin 2012-01 — Electric Power System

Our regulations require the use of onsite and offsite electric power systems
that permit the functioning of structures, systems, and components important to
safety.’! In Bulletin 2012-01, the NRC requested information about operating
facilities’ electric power system designs, in response to the loss of one of the
three phases of the offsite power circuit (known as a single-phase open circuit
condition) at Byron Station, Unit 2.!°2 The Byron event led to identification of a
design vulnerability in the protection scheme for certain engineered safety features
buses. The Bulletin was issued to notify plants of the design vulnerability and the
potential impact on safety-related equipment.'®3 “The [S]taff was concerned that
an undervoltage condition due to a loss of phase event could damage engineered
safety features equipment and actuate protective devices.”'”* To address this
vulnerability, when one or more phases in the three-phase offsite power system
is lost, reactors with active safety systems, such as STP Units 3 and 4, should
(1) detect an offsite power system open-phase circuit condition on the high
voltage side of the main power transformer under all loading and operating
configurations; (2) activate an alarm in the main control room; and (3) provide
automatic mitigation and response to the event.'® The Staff determined that these
steps would ensure that AC power, with adequate capacity and capability, is
available to safety-related equipment to meet its intended safety function.'?

NINA is the first combined license applicant to resolve the open-phase issue
discussed in Bulletin 2012-01 for an active design.'”’ The Staff found NINA’s
solution acceptable because it provides features for detection and alarm in addition

189Tr. at 167 (Dr. Jones), 169 (Mr. Flanders).

190Tr at 168 (Mr. Head).

19110 C.F.R. Part 50, App. A (General Design Criterion 17), § 50.55a(h)(3).

192 Bulletin 2012-01 at 1. NINA addressed the issues raised in the Bulletin in several responses to
requests for additional information. Ex. NRC-008, Safety Evaluation Report § 8.2S, at 8-36.

193y, at 129 (Ms. Ray).

194y NRC-001, Staff Information Paper, at 28.

195 1d. at 29; Tr. at 129-30 (Ms. Ray); Ex. NRC-008, Safety Evaluation Report § 8.2S.

196 Ex. NRC-001, Staff Information Paper, at 29; Tr. at 130 (Ms. Ray); Ex. NRC-008, Safety
Evaluation Report § 8.2S.

197Ex. NRC-001, Staff Information Paper, at 29; Tr. at 130 (Ms. Ray).
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to automatically protecting safety-related equipment.'®® The Staff further deter-
mined that NINA’s solution prevents safety-related or non-safety-related loads
from exceeding their ratings, which could damage equipment.'®® The Staff noted
that NINA has added ITAAC and technical specification surveillance require-
ments, as well as committed to developing procedures and training, to address
implementation of this solution.”® The Staff concluded that the design meets the
requirements in General Design Criterion 17 and 10 C.F.R. § 50.55a(h)(3).2!

6. Reactor Vessel Material Surveillance Program

The material surveillance program collects data used to establish the conditions
under which the reactor vessel can be operated with adequate margins of safety
against fracture throughout its service life. Unless the reactor vessel meets
the criteria of Part 50, Appendix H, § II[.A, licensees must monitor the reactor
pressure vessel beltline materials through a surveillance program that complies
with ASTM E 185-82, as modified by Part 50, Appendix H.?> Accordingly, NINA
has proposed a surveillance program for STP Units 3 and 4. The surveillance
program is based on the testing of material specimens that are stored in surveillance
capsules inside the reactor pressure vessel and periodically withdrawn from the
vessel on an NRC-approved schedule.?” Licensees analyze the material specimens
to evaluate changes, due to neutron irradiation and high temperatures, in the
fracture toughness properties of the ferritic materials in the reactor vessel beltline
region.?04

The Design Control Document for the ABWR specifies the minimum number
of capsules to be included in the ABWR (four) and provides a sample withdrawal
schedule that is different from the schedule included in the ASTM standard.?%
Further, the Design Control Document directs a combined license applicant to
identify the withdrawal schedule for each surveillance capsule as part of its

198 Ex. NRC-001, Staff Information Paper, at 29; Tr. at 130 (Ms. Ray); Ex. NRC-008, Safety
Evaluation Report § 8.2S.

199 Ex. NRC-001, Staff Information Paper, at 29; Tr. at 130-31 (Ms. Ray); Ex. NRC-008, Safety
Evaluation Report § 8.2S.

200Ex. NRC-001, Staff Information Paper, at 29; Tr. at 131 (Ms. Ray); Ex. NRC-008, Safety
Evaluation Report § 8.2S.

201 Ex. NRC-001, Staff Information Paper, at 29; Tr. at 131 (Ms. Ray); Ex. NRC-008, Safety
Evaluation Report § 8.2S.

20210 C.E.R. Part 50, App. H, § IIL.B; ASTM E 185-82, Standard Practice for Conducting Surveil-
lance Tests for Light-Water Cooled Nuclear Power Reactor Vessels (1982) (ASTM E 185-82).

20310 C.F.R. Part 50, App. H, § IIL.B.3.

204 1d.

205 §5ee ABWR Design Control Document, Tier 2, § 5.3.1.6.1.
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combined license application.??® This direction is consistent with 10 C.F.R. Part
50, Appendix H, which requires applicants to submit a proposed withdrawal
schedule with a technical justification.2”

By way of background, in its review of the draft Design Control Document,
the Staff noted that the applicant, GE, had only included three capsules in the
proposed design.?® The Staff requested that GE update the number of capsules
in the design to accommodate a 60-year service life.?”” GE did so, and the Staff
approved the revision to include four capsules.?!® But the Staff did not approve
a withdrawal schedule for the capsules. Instead, the ABWR Design Control
Document indicates that a combined license applicant will provide a withdrawal
schedule for each capsule as part of its license application. The schedule reflected
in the Design Control Document is not part of the certified design and, as such, is
subject to review as part of the combined license application.

In its application, NINA submitted a proposed withdrawal schedule for each
unit that is identical to the sample schedule in the Design Control Document, but
differs from the withdrawal schedule presented in Table 1 of ASTM E 185-82.2!1
But NINA did not provide a technical justification for the use of this schedule,
nor has the Staff analyzed the proposed schedule to verify its compliance with 10
C.F.R. Part 50, Appendix H.?'?

After our review of the proposed capsule withdrawal schedule, we note the
dissimilarity between NINA’s proposed schedule and that in the ASTM standard,
and the absence of a clear justification for the proposed alternative schedule.
Based on our review of the record and the relevant requirements, we find that
a license condition directing the use of the specified schedule in the ASTM
standard is appropriate here. While NINA’s proposed schedule does not present

20614, §5.3.4.2 at 5.3-19.

20710 C.F.R. Part 50, App. H, § [ILB.3.

208 «Rinal Safety Evaluation Report Related to the Certification of the Advanced Boiling Water
Reactor Design, Main Report,” NUREG-1503 (July 1994), § 5.3.1, at 5-16 (ADAMS Accession No.
MLO080670592).

209 74

21074, at 5-16 to 5-17. Although initial reactor licenses are issued for 40 years, sufficient surveillance
capsules must be included to provide for an effective surveillance program for the design life of the
facility, which, in this instance, is 60 years. See id.

211 Spp Ex. NRC-006H, South Texas Project, Units 3 and 4, Combined License Application Rev.
12 — Part 2 (Final Safety Analysis Report) Tier 2 (2015), §5.3.1.6.1 at 5.3-2; §5.3.4.2 at 5.3-5
(ADAMS Accession No. ML15124A421); ABWR Design Control Document, Tier 2, §5.3.1.6.1;
ASTM E 185-82 at Table 1, “Minimum Recommended Number of Surveillance Capsules and Their
Withdrawal Schedule (Schedule in Terms of Effective Full-Power Years of the Reactor Vessel).”

212 Goe Tr. at 176-77; Ex. NRC-016, NRC Staff Responses to Commission Post-Hearing Questions
(Dec. 7, 2015), at 2-3 (Staff Answers to Post-Hearing Questions); Ex. STP-016, NINA’s Responses
to Post-Hearing Questions (Dec. 3, 2015), at 3-4 (NINA Answers to Post-Hearing Questions).
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an immediate safety concern, we direct the Staff to include a condition in each
combined license to require the use of the withdrawal schedule provided in Table
1 of ASTM E 185-82 for a three-capsule program in the initial 40-year licensing
period (that is, withdrawal of capsules at 6 effective full-power years, 15 effective
full-power years, and at a time when the neutron fluence is between one and
two times the expected end-of-life fluence for the reactor pressure vessel).?!3
Consistent with the certified design, a fourth capsule would be reserved for a
potential period of extended operation.

We note one other matter with respect to the reactor vessel material surveillance
program. Sections 7.3.1 and 8.2.1 of ASTM E 185-82, which are incorporated by
reference in 10 C.F.R. Part 50, Appendix H, provide criteria for dosimetry testing
and require testing of dosimeters located inside of the capsules in accordance with
ASTM Guide E 482. In its response to a post-hearing question on the proposed
neutron dosimetry testing program, NINA indicated that it would not perform
any testing of dosimeters located inside of the surveillance capsules because
the linear relationship between fluence and power output precludes the need for
such testing.?'* NINA’s position is inconsistent with ASTM E 185-82, which
is incorporated by reference into our regulations, as noted above. The ASTM
standard and, by extension, our regulations require licensees to test dosimeters
located inside of the surveillance capsules. We expect the Staff to ensure that
the licensee implements an appropriate surveillance program, taking into account
the internal dosimetry requirements, as part of its regular oversight of reactor
operations.

7. Knowledge Management

It is uncertain when, if at all, construction of STP Units 3 and 4 would begin
after issuance of the licenses.?’> At the hearing, we explored NINA’s plans to
maintain the knowledge gained during the combined license review, should NINA
wait for an extended period of time to begin construction.?!® Specifically, we asked
about NINA’s plans for knowledge management and transfer to ensure that it

23Table 1 of the ASTM standard provides that the first and second capsules may need to be
withdrawn earlier than the specified times depending on other factors, but these other factors would
not apply to STP. See Ex. NRC-016, Staff Answers to Post-Hearing Questions, at 2.

We have not ourselves evaluated the technical merits of the proposed schedule in NINA’s combined
license application. NINA is free to submit a license amendment request seeking to remove the license
condition and to use an alternate withdrawal schedule accompanied by a technical justification, which
can be evaluated by the Staff.

214 NINA Answers to Post-Hearing Questions at 2; Post-Hearing Questions Order at 2.

215 See, e.g., Tr. at 111 (Chairman Burns).

26Ty at 111-13.
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remains technically qualified to construct and operate the units.?'” Mr. McBurnett
explained that Toshiba, the vendor for the project, has extensive knowledge and
experience in the construction and maintenance of ABWRs (with several under
construction and others now operating in Japan).?'® Additionally, Mr. McBurnett
stated that NINA is working to ensure that it maintains its records and documents
in an organized, searchable fashion, developing expertise within the project, and
maintaining contact with the people who have worked on the project over the
years.?!?

8. Environmental Issues

The proposed site is co-located with existing STP Units 1 and 2 and would
use much of the existing infrastructure.?”® As detailed in the FEIS, the impacts
from building and operating the proposed units would be small for almost
all resource areas.?”! The Staff’s environmental review considered information
from NINA’s Environmental Report; consultation with federal, state, tribal, and
local agencies; the Staff’s independent review; and the Staff’s consideration of
comments received during the public scoping process and the comment period
on the draft EIS.??> The Staff did not identify any novel issues with respect to
the environmental review for STP Units 3 and 4.23 In addition, in response to
our question at the hearing, the Staff stated that NINA did not take any novel
approaches to its impact assessments of resource areas.??*

The FEIS was completed in 2011, while the Staff was still conducting its safety
review of the application.??> Under 10 C.F.R. § 51.92, the Staff must supplement
a FEIS if there are substantial changes in the proposed action that are relevant
to environmental concerns or if there are new and significant circumstances or
information relevant to environmental concerns that bear on the proposed action
or its impacts. Accordingly, after publication of the FEIS, the Staff followed its
process for consideration of new information to determine whether a supplement

27Ty, at 111 (Chairman Burns).

2187, at 111-12 (Mr. McBurnett).

21914 at 112 (Mr. McBurnett).

22014, at 188 (Ms. Vokoun).

221 4. at 191 (Ms. Vokoun).

2214 at 197 (Ms. Vokoun). “The [S]taff addressed 378 individual comments extracted from the
meeting transcripts, letters, and emails.” Ex. NRC-005-R, Staff Answers to Prehearing Questions, at
42,

2B Ex. NRC-001, Staff Information Paper, at 30.

224Tr, at 198 (Ms. Vokoun).

225Tr. at 196 (Ms. Vokoun).
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might be needed.?”® The Staff’s process included an audit, conducted in February
2015, of NINA’s process for identifying and assessing new information.??’” The
Staff concluded that the new information did not present a seriously different pic-
ture of the environmental impacts of constructing and operating STP Units 3 and
4 when compared to the impacts described in the FEIS and that supplementation
was not required.??®

In prehearing questions and at the hearing, we explored the possible impacts
of recent drought conditions in the area of the STP site.”?” NINA noted that
drought conditions are not uncommon in Texas and were considered during the
original design of the STP site.?3° Further, the “site was originally designed to
accommodate four operating units and the Main Cooling Reservoir (MCR) was
sized accordingly. Also, sufficient senior water rights were procured to ensure
that four units could operate even under severe drought conditions.”?' NINA
represented that it does not anticipate the need for any new water appropriations
to support STP Units 3 and 4.2*? In part because of its ability to operate during
severe drought conditions, NINA asserts that the STP site remains the obviously
superior site even when recent drought conditions are considered.?*3 Similarly,

26 1 (Ms. Vokoun); Ex. NRC-005-R, Staff Answers to Prehearing Questions, at 39 (citing “Staff
Process for Determining if a Supplement to an Environmental Impact Statement Is Required in
Accordance with Title 10 of the Code of Federal Regulations, Part 51.92(a) or 51.72(a)” (ADAMS
Accession No. ML13199A170)).

227y, at 196 (Ms. Vokoun); Ex. NRC-005-R, Staff Answers to Prehearing Questions, at 39-40
(citing Memorandum from Mark D. Notich, Sr. Project Manager, NRC, to Jennifer L. Dixon-Herrity,
Environmental Projects Branch Chief, NRC (Apr. 15, 2015) (ADAMS Accession No. ML15040A372)
(providing summary report of the audit results of NINA’s process for identifying new and potentially
significant information)); see also supra pp. 22-23 & n.48 (regarding the Staff’s consideration of the
Continued Storage Rule and associated GEIS as potentially new and significant information).

28y NRC-005-R, Staff Answers to Prehearing Questions, at 40. Since the FEIS was completed,
one new bird species has been federally listed as threatened under the Endangered Species Act and
potentially occurs in the landscape surrounding the STP site — the rufa red knot (Calidrus canutus
rufa). Id. at 45. Based on the review of information provided by experts from NINA and the U.S.
Army Corps of Engineers, the Staff concluded that the STP project would not affect the rufa red knot,
as it is a shorebird and the STP site does not provide, and is some distance from, its preferred habitat
— beachfront and shores. Id. Because the Staff concludes there would be no effect on the species,
the Staff is not required to seek concurrence from the U.S. Fish and Wildlife Service or take further
action under the Endangered Species Act. Id.

229 See Ex. NRC-005-R, Staff Answers to Prehearing Questions, at 42-44; Ex. STP-001, NINA
Answers to Prehearing Questions, at 44-45; Tr. at 199-200, 202-07. The Staff recognized that 2011
was the driest year on record for Texas and the State remained in severe drought condition from late
2010 until recently. Ex. NRC-005-R, Staff Answers to Prehearing Questions, at 42.

B0Ex. STP-001, NINA Answers to Prehearing Questions, at 44.

B,

2214,

2314
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the Staff recognized that Texas experiences frequent droughts and considered the
drought of record that occurred in the 1950s and was discussed in the FEIS.2*
Because the recent severe drought was bounded by the earlier drought of record,
the Staff’s impact evaluation in the FEIS did not change based on the recent
drought.?®

We also asked whether the recent drought conditions impacted any of the FEIS
conclusions related to terrestrial ecological impacts.?*® Both NINA and the Staff
reiterated that droughts are not uncommon in the area, and that the recent drought
was not as severe as the drought of record discussed in the FEIS.?7 NINA further
noted that the proposed location for STP Units 3 and 4 consists mainly of areas
that do not offer particularly attractive habitat to the terrestrial species that inhabit
the site.?*® Similarly, the Staff responded that the plants and wildlife on the site
are expected to be broadly tolerant of extreme environmental conditions such as
droughts, but also that loss or degradation of these resources would only be of
minimal ecological significance.?*® Therefore, although the Staff did not perform
a separate analysis of the impacts of the recent drought on terrestrial ecological
resources, the Staff does not expect that any of the impact determinations would
have changed.?*

C. Findings

We have conducted an independent review of the sufficiency of the Staff’s
safety findings, with particular attention to the topics discussed above. Our
findings, however, are based on the entire record. Based on the evidence presented
in the uncontested hearing, including the Staff’s review documents and the
testimony provided, we find that the applicable standards and requirements of the
AEA and the NRC regulations have been met. The required notifications to other
agencies or bodies have been duly made.?*! NINA is technically and financially

234 Bx. NRC-005-R, Staff Answers to Prehearing Questions, at 42.
235
Id.

236 prehearing Questions Order at 27.

237Ex. STP-001, NINA Answers to Prehearing Questions, at 45; Ex. NRC-005-R, Staff Answers to
Prehearing Questions, at 43.

8 Ex. STP-001, NINA Answers to Prehearing Questions, at 45.

239 BEx. NRC-005-R, Staff Answers to Prehearing Questions, at 43.

240 1d.

241 The Staff notified the Electric Reliability Council of Texas, the Public Utility Commission
of Texas, and the Federal Energy Regulatory Commission about the combined license application
in May 2015. Ex. NRC-001, Staff Information Paper, at 30 (citing Letter from Tom Tai, NRC,
to Craven Crowell, Electric Reliability Council of Texas (May 5, 2015) (ADAMS Accession No.

(Continued)
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qualified to engage in the activities authorized. We find that there is reasonable
assurance that the facility will be constructed and operated in conformity with the
licenses, the provisions of the AEA, and the NRC’s regulations and that issuance
of the licenses will not be inimical to the common defense and security or to the
health and safety of the public. In addition, we find that the Staff’s proposed
regulatory exemptions meet the standards in 10 C.F.R. § 50.12. And finally, we
find that the Staff’s proposed license conditions as well as the license condition
we direct the Staff to include, discussed in Section II.B.6, above, are appropriately
drawn and sufficient to provide reasonable assurance of adequate protection of
public health and safety.

We also conducted an independent review of the Staff’s environmental analysis
in the FEIS, taking into account the particular requirements of NEPA. NEPA
§ 102(2)(A) requires agencies to use “a systematic, interdisciplinary approach
which will insure the integrated use of the natural and social sciences and the en-
vironmental design arts” in decision-making that may impact the environment.?*?
We find that the environmental review team used the systematic, interdisciplinary
approach that NEPA requires.”* The environmental review team consisted of
more than sixty individuals with expertise in disciplines including ecology, geol-
ogy, hydrology, radiological health, socioeconomics, and cultural resources.?*

NEPA § 102(2)(E) calls for agencies to study, develop, and describe appro-
priate alternatives.?*> The alternatives analysis is the “heart of the environmental
impact statement.”?*¢ Based on the discussion in the FEIS and the Staff’s testimony
at the hearing, we find that the environmental review identified an appropriate
range of alternatives with respect to alternative power sources, alternative sites,
and alternative system designs and adequately described the environmental im-

ML15085A440); Letter from Tom Tai, NRC, to Brian Almon, Public Utility Commission of
Texas (May 5, 2015) (ADAMS Accession No. ML15085A370); Letter from Tom Tai, NRC, to
Kimberly Bose, Federal Energy Regulatory Commission (May 5, 2015) (ADAMS Accession No.
ML15085A430)). The Staff published notices of the application in advance of public EIS scoping
meetings on January 27, 2008, and February 3, 2008, in the Bay City Tribune and Victoria Advocate.
1d. Notices of the combined license application were also published in advance of public meetings on
the draft EIS on April 25, 2010, May 2, 2010, and May 5, 2010, in the same papers. Id. at 30-31.
In addition, pursuant to 10 C.F.R. § 50.43(a)(3), the Staff published a notice of the application in the
Federal Register on April 23, 2015; April 28, 2015; May 6, 2015; and May 12, 2015 (80 Fed. Reg.
22,746; 80 Fed. Reg. 23,597; 80 Fed. Reg. 26,104; and 80 Fed. Reg. 27,190, respectively). Id. at 31.

Z42NEPA § 102(2)(A), 42 U.S.C. §4332(2)(A).

23 See, e.g., Tr. at 188-91 (Ms. Vokoun) (providing an overview of the Staff’s environmental review
methodology); Ex. NRC-015, Staff Presentation Slides — Environmental Panel (Nov. 19, 2015), at
3-6,9-11.

244 Gee Ex. NRC-010B, FEIS, App. A. The team consisted of individuals from the NRC, the U.S.
Army Corps of Engineers, Pacific Northwest National Laboratory, and Idaho National Laboratory. Id.

245 NEPA § 102(2)(E), 42 U.S.C. § 4332(2)(E).

24610 C.F.R. Part 51, App. A, § 5.
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pacts of each alternative.?*” We find reasonable the Staff’s conclusion that none of
the alternatives considered is environmentally preferable to the proposed action.?*

NEPA § 102(2)(C) requires us to assess the relationship between local short-
term uses and long-term productivity of the environment, to consider alternatives,
and to describe the unavoidable adverse environmental impacts and the irre-
versible and irretrievable commitments of resources associated with the proposed
action.?” The discussion of alternatives is in Chapter 9 of the FEIS; the other items
are discussed in Chapter 10.2° The review team found the principal short-term
benefit of the project to be the production of electrical energy.' The review
team also found that the site would have much greater economic productivity
hosting the reactors than it would if used for agriculture or other probable uses of
the site.?>> While the review team noted there would be an impact to long-term
productivity when the plant is not immediately dismantled at the end of operation,
the team found that “the enhancement of regional productivity resulting from the
electrical energy produced by the plant is expected to result in a correspondingly
large increase in regional long-term productivity that would not be equaled by
any other long-term use of the site.”?>

Chapter 10 of the FEIS includes tables listing the unavoidable adverse environ-
mental impacts during preconstruction, construction, and operation, along with
actions to mitigate those impacts.>* The review team found that the unavoidable
impacts during preconstruction and construction would be small for all resource
areas except for socioeconomic impacts — physical impacts, demography, eco-
nomic impacts, and community services and infrastructure — which would be
small to moderate.?>> The impact for economics would be beneficial.?>¢ For opera-
tion, the review team found that the unavoidable adverse impacts would be small
for all resource areas except economics, where the impacts would be beneficial
and small to large.>’

247 See, e.g., Tr. at 193-95 (Mr. Kugler); Ex. NRC-010A, FEIS, ch. 9.

248 See, e.g., Tr. at 195 (Mr. Kugler); Ex. NRC-010A, FEIS, §9.2, at 9-31, 9-33; §9.3, at 9-207;
§9.4, at 9-215.

249NEPA § 102(2)(C)(ii)-(v), 42 U.S.C. § 4332(2)(C)(ii)-(v).

250 §ee Ex. NRC-010A, FEIS, chs. 9-10.

ld, §10.3, at 10-13.

221d. §10.3, at 10-13 to 10-14.

253 4. at 10-14. The review team also noted that “most long-term impacts resulting from land-use
preemption by plant structures can be eliminated by removing these structures or by converting them
to other productive uses.” Id.

254 1d., Tables 10-1 and 10-2.

255 Id., Table 10-1.

256 1d.

257 1., Table 10-2.
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Finally, with regard to irreversible and irretrievable commitments of resources,
the review team concluded that disposal of radioactive and nonradioactive wastes
would require the long-term or irreversible commitment of land and over 22,000
gallons per minute (83,279 liters per minute) of cooling water would be lost
through evaporation during operation.?”® While there would be both temporary
and long-term changes to the abundance and distribution of terrestrial biota at
the site, there is enough suitable habitat elsewhere in the area such that changes
would not result in adverse impacts to the regional populations despite localized
permanent loss of habitat.?>® With respect to aquatic biota, the review team expects
preconstruction, construction, and operation to adversely affect the abundance
and distribution of the aquatic community, including designated essential fish
habitat in certain areas of the Colorado River.?® The review team predicts that
activities related to STP Units 3 and 4 would have more than minimal but less than
substantial adverse effect on essential fish habitat in the Colorado River.2*! The
review team expects that the aquatic habitat and populations would recover after
Units 3 and 4 permanently cease operations and the plant is decommissioned.?¢?
The review team also concluded that during the construction of Units 3 and 4,
the materials used and energy consumed, “while irretrievable, would be of small
consequence with respect to the availability of such resources.”?* With regard
to operation of the proposed units, the review team determined that uranium
would be irretrievably committed, but it would be negligible in comparison to the
availability of uranium ore and existing stockpiles of highly enriched uranium in
the United States and Russia that could be processed into fuel.?64

We must weigh these unavoidable adverse environmental impacts and resource
commitments — the environmental “costs” of the project — against the project’s
benefits.?> Considering the need for power in the region and the expected increase
in productivity, jobs, and tax revenue as described in the hearing and in the FEIS,
we find that the benefits of the project outweigh the costs described above.
Moreover, we have considered each of the requirements of NEPA § 102(2)(C)
and find nothing in the record that would lead us to disturb the Staff’s conclusions
on those requirements.

In sum, for each of the environmental topics discussed at the hearing and in
this decision, we find that the Staff’s review was reasonably supported in logic

25814, §§10.4.1.1 and 10.4.1.2.
2914, §10.4.1.3.

260 1d.

261 1d.

262 1d.

26314, §10.4.2.

264 1d.

26510 C.F.R. §51.107(a).
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and fact and sufficient to support the Staff’s conclusions. Based on our review of
the FEIS, we also find that the remainder of the FEIS was reasonably supported
and sufficient to support the Staff’s conclusions.

Therefore, as a result of our review of the FEIS environmental analysis,
and in accordance with the Notice of Hearing for this uncontested proceeding,
we find that the requirements of NEPA § 102(2)(A), (C), and (E), and the
applicable regulations in 10 C.F.R. Part 51, have been satisfied with respect to
the combined license application. We independently considered the final balance
among conflicting factors contained in the record of this proceeding. We find,
after weighing the environmental, economic, technical, and other benefits against
environmental and other costs, and considering reasonable alternatives, that the
combined licenses should be issued.

III. CONCLUSION

We find that, with respect to the safety and environmental issues before us
today, the Staff’s review of NINA’s combined license application was sufficient
to support the findings in 10 C.F.R. §§ 52.97(a) and 51.107(a). We authorize the
Director of the Office of New Reactors to issue the combined licenses for the
construction and operation of South Texas Project Units 3 and 4 subject to the
directions and modifications contained herein.?®® We authorize the Staff to issue
the record of decision.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 9th day of February 2016.

266 See supra Section ILB.6.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Stephen G. Burns, Chairman
Kristine L. Svinicki
William C. Ostendorff
Jeff Baran

In the Matter of Docket No. 50-443-LR

NEXTERA ENERGY SEABROOK, LLC
(Seabrook Station, Unit 1) February 25, 2016

MEMORANDUM AND ORDER

Friends of the Coast and New England Coalition (Friends/NEC) request that
we order the Final Supplemental Environmental Impact Statement (Final SEIS)
for the Seabrook Station, Unit 1 license renewal application to be withdrawn,
re-released as a draft or supplement to the Draft Supplemental Environmental
Impact Statement (Draft SEIS), and published for public comment.! For the
reasons set forth below, we deny the motion.

I. BACKGROUND

In May 2010, NextEra Energy Seabrook, LL.C applied to renew the operating
license for Seabrook for an additional 20 years.? The NRC Staff docketed the

" Motion to Withhold or Withdraw Final Environmental Impact Statement Pending Renewed
Opportunity for Comment (July 28, 2015) at 1, 8 (Motion).

2Notice of Acceptance for Docketing of the Application and Notice of Opportunity for Hearing
Regarding Renewal of Facility Operating License No. NPF-86 for an Additional 20-Year Period;
NextEra Energy Seabrook, LLC; Seabrook Station, Unit 1, 75 Fed. Reg. 42,462, 42,462 (July 21,
2010).

52



application shortly thereafter and provided an opportunity for interested persons to
request an adjudicatory hearing.’ Friends/NEC filed a petition to intervene at that
time.* The Atomic Safety and Licensing Board granted the petition and admitted
several of their proposed contentions.®> We affirmed in part and reversed in part
the Board’s ruling, leaving two admitted contentions pending in the proceeding:
Friends/NEC’s Contentions 4B and 4D.°

The Staff issued the Draft SEIS in July 2011 and made it available for
public comment.” The Staff’s review of the Seabrook license renewal application
continued, and in April 2013, the Staff issued a supplement to the Draft SEIS
addressing new information.? Specifically, the Draft SEIS Supplement addressed
(1) an updated SAMA analysis that NextEra submitted in March 2012; (2) the June
2012 decision of the U.S. Court of Appeals for the District of Columbia Circuit
vacating the NRC’s “Waste Confidence” Rule;’ and (3) new issues arising from
the NRC’s rulemaking to revise the Generic Environmental Impact Statement
(GEIS) for License Renewal of Nuclear Plants.!° The Draft SEIS Supplement was
also made available for public comment.'!

In May 2013, NextEra sought summary disposition of Contentions 4B and

31d. at 42,462-63.

4Friends of the Coast and New England Coalition Petition for Leave to Intervene, Request for
Hearing, and Admission of Contentions (Oct. 20, 2010).

SLBP-11-2, 73 NRC 28, 79 (2011).

6CLI-12-5, 75 NRC 301, 327, 329, 349 (2012). Both contentions challenged NextEra’s severe
accident mitigation alternatives (SAMA) analysis for Seabrook. In Contention 4B, Friends/NEC
challenged the use in the analysis of certain source terms. In Contention 4D, Friends/NEC challenged
NextEra’s atmospheric dispersion model. Id. at 324-29.

7 See “Generic Environmental Impact Statement for License Renewal of Nuclear Plants Regarding
Seabrook Station” (Draft Report for Comment), NUREG-1437, Supp. 46 (July 2011) (ADAMS
Accession Nos. ML11213A024 and ML11213A203) (Draft SEIS); NextEra Energy Seabrook, LLC;
Notice of Availability of Draft Supplement 46 to the Generic Environmental Impact Statement for
License Renewal of Nuclear Plants and Public Meetings for the License Renewal of Seabrook Station,
Unit 1, 76 Fed. Reg. 47,612, 47,612 (Aug. 5, 2011). The Staff held two public meetings during the
comment period to receive additional input. See Summary of Public Meetings Conducted to Discuss
the Draft Supplemental Environmental Impact Statement Related to the Review of the Seabrook
Station License Renewal Application (TAC No. ME3959) (Oct. 26, 2011) at 1 (ADAMS Accession
No. ML11277A046).

8“Generic Environmental Impact Statement for License Renewal of Nuclear Plants Regarding
Seabrook Station” (Second Draft Report for Comment), NUREG-1437, Supp. 46 (Apr. 2013), at iii,
ix (ADAMS Accession No. ML13113A174) (Draft SEIS Supplement).

9 See generally New York v. NRC, 681 F.3d 471 (D.C. Cir. 2012).

10 Draft SEIS Supplement at iii, ix.

! Draft Supplement to the Generic Environmental Impact Statement for License Renewal of Nuclear
Plants; NextEra Energy Seabrook; Seabrook Station, Unit 1, 78 Fed. Reg. 26,662, 26,662 (May 7,
2013) (Notice of Draft SEIS Supplement).
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4D." Friends/NEC offered no opposition with respect to Contention 4B and the
Board dismissed the contention.'? With respect to Contention 4D, Friends/NEC,
NextEra, and the Staff jointly requested that the Board issue two orders: the first
to approve settlement of the contention; the second to dismiss the contention 7
days after the Staff had notified the Board of publication of a Final SEIS providing
additional analysis that the parties agreed would resolve the contention.'* The
Board approved settlement of Contention 4D in August 2013.1

On July 28, 2015, Friends/NEC filed the instant motion.'¢ The Staff issued the
Final SEIS on July 29, 2015."” Among other things, the Final SEIS included (1)
the updated SAMA analysis performed pursuant to the Board-approved settlement
agreement;'8 (2) a discussion of the impacts from the NRC’s Continued Storage
Rule and associated GEIS for Continued Storage of Spent Nuclear Fuel;"” and
(3) an updated analysis related to the revision to the License Renewal GEIS,
which was finalized after the issuance of the Draft SEIS Supplement.? Shortly
thereafter, and consistent with the parties’ earlier request, the Board dismissed
Contention 4D and terminated the proceeding.?!

12 See NextEra’s Motion for Summary Disposition of Friends of the Coast/New England Coalition
Contention 4B (SAMA Analysis Source Terms) (May 10, 2013); NextEra’s Motion for Summary Dis-
position of Friends of the Coast/New England Coalition Contention 4D (SAMA Analysis Atmospheric
Modeling) (May 10, 2013).

13 See Friends of the Coast and New England Coalition’s Answer to NextEra’s Motion for Summary
Disposition of Contentions 4B (SAMA Source Terms) and 4D (SAMA Atmospheric Modeling)
(July 15, 2013) at 1; Order (Granting Summary Disposition of Contention 4B) (Aug. 12, 2013)
(unpublished).

14 Joint Motion for Approval of Settlement and Dismissal of FOTC/NEC Contention 4D (Aug. 8,
2013) at 1, 3; id., Ex. B, Proposed Initial Consent Order, at 2. The additional information involved a
sensitivity analysis and related work performed in connection with the atmospheric dispersion model
used in NextEra’s SAMA analysis. /d. at 1-3.

15 Order (Approving Settlement of Contention 4D) (Aug. 12, 2013) (unpublished).

10The Staff and NextEra oppose Friends/NEC’s motion. See NRC Staff’s Answer to Motion
to Withhold or Withdraw Final Environmental Impact Statement Pending Renewed Opportunity for
Comment (Aug. 7, 2015) (Staff Answer); NextEra Energy Seabrook, LLC’s Answer Opposing Friends
of the Coast and New England Coalition’s Motion to Withhold or Withdraw Final Environmental
Impact Statement (Aug. 7, 2015).

17“Generic Environmental Impact Statement for License Renewal of Nuclear Plants Regarding
Seabrook Station” (Final Report), NUREG-1437, Supp. 46, Vols. 1-2 (July 2015) (ADAMS Accession
Nos. ML15209A575 and ML15209A870) (Final SEIS).

18 See id., Vol. 1, ch. 5; id., Vol. 2, app. F.

19 See id., Vol. 1, at 1-4, §6.1.

0 See id., Vol. 1, at 1-3 to -4, ch. 4.

21 LBP-15-22, 82 NRC 49 (2015); see Letter from Anita Ghosh, counsel for the Staff, to the
Administrative Judges (July 29, 2015) at 1-2 (advising the Board of the Final SEIS’s issuance).
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II. DISCUSSION

Friends/NEC request that if the SEIS has not been finalized, then we direct that
the document be withheld and issued as a draft or supplement for public comment.
Alternatively, were we to consider their motion following issuance of the Final
SEIS, then Friends/NEC request that we direct that the document be withdrawn
and reissued as a draft or supplement for public comment.?? Because the Final
SEIS has been issued and Friends/NEC request, in that circumstance, that we
direct that the Final SEIS be withdrawn and re-released as a draft or supplement,
our regulation in 10 C.F.R. § 51.92 governs here.?

Section 51.92 specifies the circumstances under which the Staff is required
to prepare a supplement to a final environmental impact statement if (as is
the case here) the proposed action has not yet been taken. More specifically,
section 51.92(a) requires the Staff to prepare such a supplement if there are (1)
“substantial changes in the proposed action that are relevant to environmental
concerns” or (2) “new and significant circumstances or information relevant
to environmental concerns and bearing on the proposed action or its impacts.”
The relevant question is whether substantial changes in the proposed action or
new and significant information “presents ‘a seriously different picture’ of the
environmental impacts that have been assessed in the relevant licensing action,
and of our analysis of those impacts, when compared to the previously issued
final environmental impact statement.”?*

Friends/NEC express concern that “the DEIS is a departure from what the
public was given the opportunity to review back in 2011 and that the NRC was
“deprived of the benefit of public comment (input) on significant portions of
the DEIS now containing new information.”? Friends/NEC also assert that the
“material substance” of the Draft SEIS has been “altered” due to the nearly 4 years
between the end of the public comment period for the Draft SEIS and the issuance
of the Final SEIS.?® Friends/NEC have not, however, identified any changes in
the proposed license renewal action. Friends/NEC also have not pointed to new
and significant information relevant to the Seabrook environmental review.

22 Motion at 1, 10.

23 Had we considered Friends/NEC’s request in the context of the Draft SEIS, and thereby applied
10 C.F.R. §51.72, which governs supplementation of a draft environmental impact statement, our
analysis would have yielded the same result; sections 51.72(a) and (b) are substantively identical to
sections 51.92(a) and (c). See Union Electric Co. (Callaway Plant, Unit 2), CLI-11-5, 74 NRC 141,
167 n.103 (2011).

24 DTE Electric Co. (Fermi Nuclear Power Plant, Unit 3), CLI-15-10, 81 NRC 535, 543 (2015)
(quoting Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-04-39, 60 NRC 657,
659 (2004)).

25 Motion at 6.

20d. at 1-2.
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Moreover, the Staff’s approach to the environmental review for Seabrook satis-
fied the purposes of the National Environmental Policy Act of 1969 (NEPA). The
requirement under NEPA to prepare an environmental impact statement serves
two purposes.?’ First, it “ensures that decisionmakers ‘will have available, and
will carefully consider, detailed information concerning significant environmental
impacts.””?® Second, it “‘guarantees that the relevant information will be made
available to the larger audience . . . that may also play a role in the decisionmaking
process.””? The Staff’s approach has fulfilled both of these purposes.

First, the Staff’s efforts have ensured that the NRC has available for its
consideration detailed information regarding the environmental impacts of the
Seabrook Unit 1 license renewal application. Prior to issuance of the Final
SEIS, the Staff identified new information meriting preparation of a supplement
to the Draft SEIS.* The Staff issued the Draft SEIS Supplement analyzing that
information in April 2013.3! The Final SEIS incorporates both the Draft SEIS
and the Draft SEIS Supplement.?> The Final SEIS also considers the public
comments submitted on the Draft SEIS as well as those submitted on the Draft
SEIS Supplement.3? As the Staff acknowledges, the NRC’s environmental review
in this matter required additional time to complete, in large part because — as
relevant here — the Staff identified new information that merited preparation
of a supplement to the Draft SEIS.3* Friends/NEC have not identified additional
information that was not considered before issuance of the Final SEIS.

Second, the Staff’s efforts have ensured that relevant information was made
available to the public and other stakeholders. The record reflects that the Staff
afforded Friends/NEC and the public sufficient opportunity to provide input to
both the Draft SEIS and the Draft SEIS Supplement.’ Further, the public had an

27 Fermi, CLI-15-10, 81 NRC at 540 (citing Robertson v. Methow Valley Citizens Council, 490 U.S.
332, 349 (1989)).

28 Id. (quoting Robertson, 490 U.S. at 349).

2 Id. at 540-41 (quoting Robertson, 490 U.S. at 349).

301 jcense Renewal Application for Seabrook Station, Unit 1; NextEra Energy Seabrook, LLC, 77
Fed. Reg. 35,079, 35,080 (June 12, 2012) (informing the public of the Staff’s intent to prepare a
supplement to the Draft SEIS to address new information related to SAMA analysis).

31 Draft SEIS Supplement at iii, ix.

32 Final SEIS, Vol. 1, at 1-3.

Bd.

34 See Staff Answer at 8-9.

33 See Notice of Draft SEIS Supplement, 78 Fed. Reg. at 26,662; NextEra Energy Seabrook, LLC;
Notice of Availability of Draft Supplement 46 to the Generic Environmental Impact Statement for
License Renewal of Nuclear Plants and Public Meetings for the License Renewal of Seabrook Station,
Unit 1, 76 Fed. Reg. 47,612, 47,612 (Aug. 5, 2011); Summary of Public Meetings Conducted

(Continued)
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opportunity to provide comments on issues addressed in the Final SEIS through the
Continued Storage rulemaking and the revision process for the License Renewal
GEIS.*

In summary, Friends/NEC have not shown that supplementation, or an accom-
panying new opportunity for public comment, is required under our regulations
because they have not identified substantial changes in the proposed action or
significant new information. The Staff’s approach to considering new and signif-
icant information, providing opportunities for public input thereon, and issuing a
Final SEIS after completing these efforts was reasonable and consistent with the
dual objectives of NEPA’s environmental-impact-statement requirement.’’

III. CONCLUSION

As discussed above, Friends/NEC have not demonstrated that withdrawal of
the Final SEIS in this matter is warranted. We therefore deny Friends/NEC’s
motion.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 25th day of February 2016.

to Discuss the Draft Supplemental Environmental Impact Statement Related to the Review of the
Seabrook Station License Renewal Application (TAC No. ME3959) (Oct. 26, 2011) at 1 (ADAMS
Accession No. ML11277A046).

36 See Waste Confidence — Continued Storage of Spent Nuclear Fuel, 78 Fed. Reg. 56,776, 56,776
(Sept. 13, 2013) (soliciting public comments on the proposed rule for continued storage of spent
nuclear fuel); Revisions to Environmental Review for Renewal of Nuclear Power Plant Operating
Licenses, 74 Fed. Reg. 38,117, 38,117 (July 31, 2009) (soliciting public comments on the revised
GEIS for License Renewal).

37 For the same reasons, Friends/NEC have not identified a circumstance in which a supplement
should be prepared as a matter of discretion. See 10 C.F.R. § 51.92(c) (providing that the Staff may
prepare a supplement to a final environmental impact statement when, in its opinion, doing so will
further the purposes of NEPA).
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Cite as 83 NRC 58 (2016) CLI-16-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Stephen G. Burns, Chairman
Kristine L. Svinicki
William C. Ostendorff
Jeff Baran

In the Matter of Docket No. 50-608-CP

SHINE MEDICAL TECHNOLOGIES, INC.
(Medical Radioisotope Production
Facility) February 25, 2016

MANDATORY HEARINGS

The Atomic Energy Act, section 189a, requires that the Commission hold
a hearing on an application to construct a commercial production or utilization
facility.

MANDATORY HEARINGS: CONSTRUCTION PERMITS, SAFETY
ISSUES

The Commission must determine whether: (1) the applicant has described
the proposed design of the facility, including, but not limited to, the principal
architectural and engineering criteria for the design, and has identified the major
features or components incorporated therein for the protection of the health and
safety of the public; (2) such further technical or design information as may
be required to complete the safety analysis, and which can reasonably be left
for later consideration, will be supplied in the final safety analysis report; (3)
safety features or components, if any, that require research and development
have been described by the applicant, and the applicant has identified, and there
will be conducted, a research and development program reasonably designed to
resolve any safety questions associated with such features or components; and (4)
on the basis of the foregoing, there is reasonable assurance that (i) such safety
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questions will be satisfactorily resolved at or before the latest date stated in the
application for completion of construction of the proposed facility, and (ii) taking
into consideration the site criteria contained in 10 C.F.R Part 100, the proposed
facility can be constructed and operated at the proposed location without undue
risk to the health and safety of the public.

MANDATORY HEARINGS: CONSTRUCTION PERMITS,
ADDITIONAL CONSIDERATIONS

In making these findings, the Commission is guided by the additional consider-
ations in 10 C.F.R. § 50.40. The Commission considers whether: (1) the processes
to be performed, the operating procedures, facility and equipment, the use of the
facility, and other technical specifications, or the proposals, in regard to any of
the foregoing collectively provide reasonable assurance that the applicant will
comply with NRC regulations, including the regulations in 10 C.F.R. Part 20, and
that the health and safety of the public will not be endangered; (2) the applicant is
technically and financially qualified to engage in the proposed activities; (3) the
issuance of the construction permit will not be inimical to the common defense
and security or to the health and safety of the public; and (4) any applicable
requirements of Subpart A of 10 C.F.R. Part 51 have been satisfied.

MANDATORY HEARINGS: NATIONAL ENVIRONMENTAL
POLICY ACT

To satisfy its obligations under the National Environmental Policy Act (NEPA),
the Commission must consider and determine: (1) whether the requirements of
NEPA §102(2)(A), (C), and (E), and the applicable regulations in 10 C.F.R.
Part 51 (the NRC regulations implementing NEPA), have been met; (2) the final
balance among conflicting factors contained in the record of the proceeding with
a view to determining the appropriate action to be taken; (3) after weighing the
environmental, economic, technical, and other benefits against environmental
and other costs, and considering reasonable alternatives, whether the construction
permit should be issued, denied, or appropriately conditioned to protect environ-
mental values; and (4) whether the NEPA review conducted by the Staff has been
adequate.

MANDATORY HEARINGS: CONSTRUCTION PERMITS

If the Commission determines that the application meets the standards and
requirements of the Atomic Energy Act and the NRC’s regulations and that any
notifications to other agencies or bodies have been duly made, the Commission

59



will issue a construction permit in such form and containing such conditions and
limitations that it deems appropriate and necessary.

MANDATORY HEARINGS

The Commission does not review the application de novo; rather, it considers
the sufficiency of the Staff’s review of the application — that is, whether the
Staff’s review was sufficient to support the required findings.

CONSTRUCTION PERMITS

A construction permit will constitute authorization to the applicant to proceed
with construction but will not constitute Commission approval of the safety of
any design feature or specification unless the applicant specifically requests such
approval and such approval is incorporated in the permit.

NATIONAL ENVIRONMENTAL POLICY ACT: ENDANGERED
SPECIES ACT

Section 7 of the Endangered Species Act requires an agency, in consultation
with and with the assistance of the Secretary of the Interior or the Secretary of
Commerce (as appropriate), to ensure that “any action authorized, funded, or
carried out by such agency . . . is not likely to jeopardize the continued existence
of any endangered species or threatened species or result in the destruction or
adverse modification of [critical] habitat of such species.”

NATIONAL ENVIRONMENTAL POLICY ACT

NEPA § 102(2)(A) requires agencies to use “a systematic, interdisciplinary
approach which will insure the integrated use of the natural and social sciences
and the environmental design arts” in decisionmaking that may impact the envi-
ronment.

NATIONAL ENVIRONMENTAL POLICY ACT
NEPA § 102(2)(E) calls for agencies to study, develop, and describe appropri-

ate alternatives.
NATIONAL ENVIRONMENTAL POLICY ACT

NEPA § 102(2)(C) requires agencies to assess the relationship between local
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short-term uses and long-term productivity of the environment, to consider
alternatives, and to describe the unavoidable adverse environmental impacts and
the irreversible and irretrievable commitments of resources associated with the
proposed action.

MEMORANDUM AND ORDER

On December 15, 2015, we held a hearing on the application of SHINE Medical
Technologies, Inc. for a permit to construct a medical radioisotope production
facility in Janesville, Wisconsin.! The purpose of the evidentiary hearing was to
consider the sufficiency of the NRC Staff’s review of SHINE’s application. As
discussed below, we conclude that the Staff’s review was adequate to support the
findings set forth in our regulations. We authorize issuance of the construction
permit.

I. BACKGROUND

A. Proposed Action

SHINE seeks to build a medical radioisotope production facility primarily
to produce molybdenum-99. Molybdenum-99 decays to technetium-99m, a
radioisotope used in medical diagnostic procedures, including bone scans and
cardiac stress tests.> SHINE requested and received an exemption to submit its
application in two parts.® It submitted Part 1 on March 26, 2013, and Part 2 on
May 31, 2013.#

The Staff has spent approximately 16,000 hours, with an additional 6000 hours
from outside technical experts, reviewing SHINE’s application to determine
whether it complies with the Atomic Energy Act of 1954, as amended, and the

I'See SHINE Medical Technologies, Inc.; Notice of Hearing, 80 Fed. Reg. 67,435 (Nov. 2, 2015)
(Notice of Hearing); Tr. at 1-220 (attached as Appendix B to Order of the Secretary (Adopting
Proposed Transcript Corrections, Admitting Post-Hearing Exhibits, and Closing the Record of the
Proceeding) (Jan. 14, 2016) (unpublished) (Transcript Correction Order)).

2Tr. at 15-16.

3 See SHINE Medical Technologies, Inc.; Exemption, 78 Fed. Reg. 19,537 (Apr. 1, 2013).

4 See SHINE Medical Technologies, Inc., 78 Fed. Reg. 39,342 (July 1, 2013) (docketing Part 1 of the
application); SHINE Medical Technologies, Inc., 78 Fed. Reg. 73,897 (Dec. 9, 2013) (docketing Part
2 of the application). See generally Exs. NRC-006A to NRC-006H, NRC-006J to NRC-006R, SHINE
Medical Technologies, Inc., Construction Permit Application (Construction Permit Application).
Staff Exhibits NRC-007A to NRC-007D contain the nonpublic portions of the Construction Permit
Application, and as such, they were filed on the nonpublic docket for this proceeding.
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NRC’s regulations.’ The Staff’s review included an analysis of the environmental
impacts of constructing, operating, and decommissioning the SHINE facility, in
accordance with the National Environmental Policy Act of 1969 (NEPA).6

Technical reviewers from the Office of Nuclear Reactor Regulation, the Office
of Nuclear Material Safety and Safeguards, the Office of Nuclear Regulatory
Research, and the Office of New Reactors contributed to the review of SHINE’s
application. The Staff also engaged the support of other federal and state agencies
and local governments, including the Department of Energy, National Nuclear
Security Administration; the Environmental Protection Agency; the U.S. Fish and
Wildlife Service; the Advisory Council on Historic Preservation; the Wisconsin
Department of Health Services; and the Janesville City Council.” The Advisory
Committee on Reactor Safeguards (ACRS), a committee of technical experts
charged with reviewing and reporting on safety studies and applications for
construction permits and facility operating licenses, provided an independent
assessment of the safety aspects of the application.® The ACRS recommended
that the construction permit be issued.’

B. Review Standards

The Atomic Energy Act, section 189a, requires that we hold a hearing on an
application to construct a commercial production or utilization facility.'” The Staff
published in the Federal Register a notice of hearing and provided an opportunity

5Ex.NRC-014, NRC Staff Responses to Post-Hearing Questions (Dec. 29, 2015), at 2 (unnumbered).

61d.

7NRC-010, Construction Permit Application Review, SHINE Medical Technologies, Overview
(Dec. 8, 2015), at 5 (Staff Overview Presentation); Tr. at 58-59 (Mr. Dean).

8 AEA §182b, 42 U.S.C. §2232(b); 10 C.F.R. §§ 1.13, 50.58; see Letter from John W. Stetkar,
Chairman of the ACRS, to Stephen G. Burns, Chairman of the NRC (Oct. 15, 2015) (ADAMS
Accession No. MLL15286A426) (ACRS Letter).

9 ACRS Letter at 1; see Letter from Victor M. McCree, NRC Executive Director for Operations, to
John W. Stetkar, Chairman of the ACRS (Nov. 25, 2015) (ADAMS Accession No. ML15309A005)
(responding to the ACRS Letter).

10 AEA § 189a, 42 U.S.C. § 2239(a) (“The Commission shall hold a hearing after thirty days’ notice
and publication once in the Federal Register, on each application under section 103 or 104b for
a construction permit for a facility, and on any application under section 104c for a construction
permit for a testing facility.”). Early in the review process, the Staff determined that the proposed
SHINE facility qualifies as a section 103 facility because it is intended “primarily for commercial
purposes.” Ex. NRC-001, “Staff Statement in Support of the Uncontested Hearing for Issuance of
Construction Permit for the SHINE Medical Technologies, Inc. Medical Radioisotope Production
Facility,” Commission Paper SECY-15-0130 (Oct. 22, 2015) at 10-11 (unnumbered) (Staff Informa-
tion Paper).
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for interested members of the public to petition for leave to intervene.!! No
petitions to intervene were filed. Therefore, there was no separate contested
hearing.

We issued a second notice that set the time and place for the uncontested
hearing and outlined the standards for our review.!? The standards track the two
major areas of focus for the review of a license application: the Staff’s safety and
environmental reviews. On the safety side, we must determine whether:

(1) the applicant has described the proposed design of the facility, including,
but not limited to, the principal architectural and engineering criteria for the design,
and has identified the major features or components incorporated therein for the
protection of the health and safety of the public;

(2) such further technical or design information as may be required to complete
the safety analysis, and which can reasonably be left for later consideration, will be
supplied in the final safety analysis report;

(3) safety features or components, if any, that require research and development
have been described by the applicant, and the applicant has identified, and there will
be conducted, a research and development program reasonably designed to resolve
any safety questions associated with such features or components; and

(4) on the basis of the foregoing, there is reasonable assurance that

(i) such safety questions will be satisfactorily resolved at or before the latest
date stated in the application for completion of construction of the proposed
facility, and

(ii) taking into consideration the site criteria contained in 10 C.F.R. Part 100,
the proposed facility can be constructed and operated at the proposed location
without undue risk to the health and safety of the public.!?

In making these findings, we are guided by the additional considerations in 10
C.F.R. §50.40. We consider whether:

(1) the processes to be performed, the operating procedures, facility and equip-
ment, the use of the facility, and other technical specifications, or the proposals,
in regard to any of the foregoing collectively provide reasonable assurance that the
applicant will comply with NRC regulations, including the regulations in 10 C.F.R.
Part 20, and that the health and safety of the public will not be endangered;

(2) the applicant is technically and financially qualified to engage in the proposed
activities;

(3) the issuance of the construction permit will not be inimical to the common
defense and security or to the health and safety of the public; and

! SHINE Medical Technologies, Inc.; Notice of Hearing, Opportunity to Intervene, Order Imposing
Procedures, 80 Fed. Reg. 13,036 (Mar. 12, 2015).

12 Notice of Hearing, 80 Fed. Reg. at 67,436.

1310 C.EF.R. § 50.35(a); Notice of Hearing, 80 Fed. Reg. at 67,436.
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(4) any applicable requirements of Subpart A of 10 C.F.R. Part 51 have been
satisfied.™

Overlapping this last consideration are the environmental findings that we must
make to support issuance of the construction permit.!> The findings reflect our
agency’s obligations under NEPA, a statute that requires us to consider the impacts
of NRC actions on environmental values.'® To ensure that these obligations are
fulfilled for this construction permit proceeding, we must:

1. determine whether the requirements of NEPA section 102(2)(A), (C), and (E),
and the applicable regulations in 10 C.F.R. Part 51, have been met;

2. independently consider the final balance among conflicting factors contained in
the record of the proceeding with a view to determining the appropriate action to
be taken;

3. determine, after weighing the environmental, economic, technical, and other
benefits against environmental and other costs, and considering reasonable
alternatives, whether the construction permit should be issued, denied, or appro-
priately conditioned to protect environmental values; and

4. determine whether the NEPA review conducted by the NRC Staff has been
adequate.!”

If we determine that the application meets the standards and requirements of the
Atomic Energy Act and the NRC’s regulations and that any notifications to other
agencies or bodies have been duly made, we will issue a construction permit
“in such form and containing such conditions and limitations” that we deem
“appropriate and necessary.”'® We do not review SHINE’s application de novo;
rather, we consider the sufficiency of the Staff’s review — that is, we determine
whether the Staff’s review was sufficient to support the required findings.'

1410 C.F.R. § 50.40(a)-(d).

5See, e.g., id. §51.105(a).

16 See NEPA § 102(2), 42 U.S.C. §4332(2); 10 C.E.R. § 51.10.

17 Notice of Hearing, 80 Fed. Reg. at 67,436 (citing 10 C.F.R. § 51.105).

1810 C.F.R. §50.50.

19 See Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), CLI-05-17, 62 NRC 5,
34-36 (2005).
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C. The Hearing Process

The Staff completed its review of the SHINE application in October 2015.2
At that time, the Staff published its Safety Evaluation Report (SER) and Final
Environmental Impact Statement (FEIS), triggering the timeline of activities for
the uncontested hearing.?! We received the Staff’s information paper, which
serves as its prefiled testimony, shortly after issuance of the SER.?

1. Prehearing Activities

We then set the schedule for the parties to file their lists of witnesses, as
well as for SHINE to provide its prefiled testimony.?* We issued questions on
environmental and safety-related topics for SHINE and the Staff to answer in
writing in advance of the hearing.>* In addition, we invited interested states, local
government bodies, and federally recognized Indian Tribes to provide statements
for us to consider as part of the uncontested proceeding.”> We received no
responses to our invitation.

2. The Hearing

The scheduling note, issued to the parties before the hearing, set the topics for

20 5ee Ex. NRC-008, Safety Evaluation Report Related to SHINE Medical Technologies, Inc.
Construction Permit Application for a Medical Radioisotope Production Facility (Oct. 2015; revised
Dec. 2015) (SER); infra note 144 (discussing revisions to the SER); Ex. NRC-009, “Final Environ-
mental Impact Statement for the Construction Permit for the SHINE Medical Radioisotope Production
Facility,” NUREG-2183 (Oct. 2015) (FEIS).

21 See Staff Requirements — SECY-15-0088 — Selection of Presiding Officer for Mandatory
Hearings Associated with Early Site Permit Applications and Construction Permit Applications for
Medical Isotope Production and Utilization Facilities (Aug. 25, 2015), at 1 (ADAMS Accession No.
ML15238B093) (directing that the first uncontested hearing on a construction permit for a medical
isotope production facility follow the Commission’s Internal Procedures for uncontested combined
license proceedings); Internal Commission Procedures, Ch. IV, “Commission Meetings/Hearings,” at
IV-12 to IV-21 (ADAMS Accession No. ML11269A125).

22 Gee Ex. NRC-001, Staff Information Paper, at 1. The Staff also provided a Draft Construction
Permit and Draft Record of Decision. Ex. NRC-002-R, Draft Construction Permit; Ex. NRC-003,
Draft Record of Decision.

23 Notice of Hearing, 80 Fed. Reg. at 67,436.

24 See Order of the Secretary (Transmitting Pre-Hearing Questions) (Nov. 10, 2015; corrected
Nov. 20, 2015) (unpublished) (Pre-Hearing Questions). We also issued three questions that contain
sensitive unclassified nonsafeguards information and that therefore were filed on the nonpublic docket
for the proceeding. The parties’ responses to those questions were likewise filed on the nonpublic
docket.

23 Notice of Hearing, 80 Fed. Reg. at 67,436.
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and the order of presentations at the hearing.?® In the first panel, witnesses for
SHINE and the Staff provided an overview of the construction permit application
and the Staff’s review. The next two panels focused on safety-related issues, and
the final panel focused on environmental issues.

The Staff made available forty-four witnesses at the hearing.?” Twelve of these
witnesses were scheduled panelists; the remainder stood by to answer questions
on topics relating to their expertise.?® A total of twenty-two witnesses offered
testimony on behalf of SHINE on panels at the hearing and in prefiled written
testimony.?

a. Summary of the Overview Panels

Greg Piefer, SHINE Chief Executive Officer, Jim Costedio, SHINE Licensing
Manager, Bill Hennessy, SHINE Engineering Manager, Eric Van Abel, SHINE
Engineering Supervisor, and Katrina Pitas, SHINE Vice President for Business
Development, represented SHINE on the overview panel.®® Dr. Piefer provided
background on the company and its mission.3! Mr. Costedio provided background
on the location and general design of the facility, and Mr. Van Abel described
SHINE’s production process.*> Mr. Hennessy answered questions relating to the
facility’s design, and Ms. Pitas answered questions regarding public engagement
during the site-selection process.*

William Dean, Director of the Office of Nuclear Reactor Regulation, Mirela
Gavrilas, Deputy Director of the Division of Policy and Rulemaking in the Office
of Nuclear Reactor Regulation, Jane Marshall, Deputy Director of the Division of
License Renewal in the Office of Nuclear Reactor Regulation, and Marissa Bailey,
Director of the Division of Fuel Cycle Safety, Safeguards, and Environmental
Review in the Office of Nuclear Material Safety and Safeguards, provided

26 Memorandum from Annette Vietti-Cook, Secretary of the Commission, to Counsel for SHINE
and the Staff (Dec. 3, 2015) (ADAMS Accession No. ML16028A336) (Scheduling Note).

27 See NRC Staff Revised Exhibit List and Witness List (Dec. 11, 2015); NRC Staff Proposed
Transcript Corrections and Notification of Additional Sworn Witness (Dec. 28, 2015); Tr. at 11.

28 Scheduling Note at 1-5; Tr. at 11.

2 See Revised List of Anticipated Witnesses for SHINE Medical Technologies, Inc. for the Hearing
on Uncontested Issues (Dec. 8, 2015); Tr. at 9; Ex. SHN-001, Applicant’s Pre-Filed Testimony
of James Costedio for the Mandatory Hearing on Uncontested Issues for the SHINE Medical
Technologies, Inc.’s Medical Radioisotope Production Facility (Nov. 24, 2015) (SHINE Prefiled
Testimony).

30Ty, at 13, 37; Scheduling Note at 1.

3Ty at 14.

32Tr. at 23-36.

33 Tr. at 37-38, 39-40, 47-48.
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background on the Staff’s review of the construction permit application.’* Mr.
Dean described the purpose of the facility and the Staff’s efforts to prepare for
its review of the application.’® Dr. Gavrilas discussed the Staff’s safety review
and the regulatory standards by which the Staff conducted its review, and Ms.
Marshall discussed the Staff’s environmental analysis.’® Ms. Bailey provided the
Staff’s findings in support of issuance of the construction permit.’

b. Summary of the Safety Panels

The first safety panel focused on the proposed design of the SHINE facility
and the unique regulatory challenges that the Staff faced during its review of the
construction permit application, as detailed in Chapters 1 and 4 of the SER.*
Eric Van Abel testified for SHINE.* With him on the panel were Bill Hennessy
and Catherine Kolb, SHINE Engineering Supervisor.** Alexander Adams, Chief
of the Research and Test Reactors Licensing Branch in the Office of Nuclear
Reactor Regulation, Steven Lynch, Project Manager, Research and Test Reactors
Licensing Branch, Office of Nuclear Reactor Regulation, and Mary Adams,
Senior Environmental Engineer, Enrichment and Conversion Branch, Office of
Nuclear Material Safety and Safeguards, provided testimony for the Staff.* In
addition to Chapters 1 and 4, SER Chapters 2, 3, 5, 6, and 7 were subject to our
examination during the first safety panel.*

The second safety panel focused on Chapter 13 of the SER, which addressed
the applicant’s analyses for radiological and chemical exposure accidents.* In
particular, the discussion centered on the novel application of accident analysis
methodologies from 10 C.F.R. Parts 50 and 70.* Eric Van Abel again testified
for SHINE, with Bill Hennessy, Jim Costedio, and Catherine Kolb on the panel.*
Steven Lynch, Joseph Staudenmeier, Senior Reactor Systems Engineer, Reactor

34 Scheduling Note at 2; Tr. at 54-55.

3 Tr. at 55-58.

3 Tr. at 58-66.

37 Tr. at 66-70.

38 See Scheduling Note at 2; Ex. SHN-027, Commission Mandatory Hearing, SHINE Construction
Permit Application, Safety — Panel 1, Facility (Dec. 8, 2015); Ex. NRC-011, Construction Permit
Application Review, SHINE Medical Technologies, Safety Panel 1 (Dec. 8, 2015) (Staff Safety Panel
1 Presentation).

3 Tr. at 99-103.

40 Scheduling Note at 2.

41Ty, at 103-10; Scheduling Note at 2.

42 Scheduling Note at 3.

BId.

“Id.

4 Tr, at 133-37.
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Systems Code Development Branch, Office of Nuclear Regulatory Research, and
Kevin Morrissey, Project Manager, Fuel Manufacturing Branch, Office of Nuclear
Material Safety and Safeguards, provided testimony for the Staff.*® Chapters 8, 9,
11, 12, 14, and 15 also were subject to our examination during the second safety
panel.¥

c.  Summary of the Environmental Panel

The environmental panel discussed the Staff’s decision to prepare an environ-
mental impact statement (EIS) for the SHINE facility; the Staff’s consultation
with other agencies on the EIS, as well as its interaction with the Department
of Energy as a cooperating agency; the Staff’s consideration of environmental
impacts; and the Staff’s analysis of alternatives to the proposed action.*® Katrina
Pitas testified for SHINE, with Bill Hennessy, Catherine Kolb, and Tim Krause,
an Environmental Specialist from Sargent and Lundy, on the panel.** Jane Mar-
shall, David Wrona, Chief of the Environmental Review and Guidance Update
Branch in the Office of Nuclear Reactor Regulation, and Michelle Moser, Project
Manager and Biologist in the Office of Nuclear Reactor Regulation, provided
testimony for the Staff.>°

3. Post-Hearing Questions

After the hearing, we issued additional questions for written answers from
SHINE and the Staff.’! We admitted SHINE’s and the Staff’s responses as
exhibits, and we adopted corrections to the hearing transcript.’> We also admitted
a revised Staff exhibit and then closed the evidentiary record for the uncontested
hearing.>

II. DISCUSSION

Before we begin our discussion of the SHINE application, we emphasize
what this decision does not do. First, although we authorize issuance of the

46Ty, at 137-44.

47 Scheduling Note at 3.

B1d. at 4.

49Tr. at 160-68; Scheduling Note at 4.

30Tt at 168-87; Scheduling Note at 4.

51 Order of the Secretary (Transmitting Post-Hearing Questions) (Dec. 21, 2015) (unpublished).
52 Transcript Correction Order at 1.

31d. at 1-2.
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construction permit, our decision does not constitute approval of the design.>
SHINE has represented that it will apply for an operating license and submit
with that application a Final Safety Analysis Report, which will contain the final
detailed design.’ And second, this decision does not discuss all of the aspects of
SHINE’s construction permit application, the Staff’s review, or our sufficiency
review. Rather, we provide here a survey of the key facts that support our findings.
We base our decision, however, on the record in its entirety.

A. The Proposed Design

1. Principal Features of SHINE’s Medical Radioisotope Production
Facility

SHINE’s proposed design is first-of-a-kind.’® Although some of the general
concepts underlying SHINE’s proposed approach to medical isotope production
have individually been used in other applications, SHINE’s facility would be the
first to bring them together in its production process.”” There are two “facilities,”
housed within the same 55,000-square-foot building that would make up the
SHINE Medical Radioisotope Production Facility: the “Irradiation Facility” and
the “Radioisotope Production Facility.”>® The SHINE facility would be located
in the center of an undeveloped, 91-acre (36.8-hectare) agricultural parcel in
Janesville, Wisconsin.”

SHINE would generate the molybdenum-99 in the Irradiation Facility, using a
neutron driver to induce fission in a vessel that contains a solution of low-enriched
uranium and sulfuric acid (uranyl sulfate) — the “Target Solution Vessel.”® The
neutron driver uses a deuterium accelerator and tritium gas target to create
neutrons through a fusion reaction. The neutrons then drive the fission reaction

54See 10 C.F.R. § 50.35(b) (“A construction permit will constitute authorization to the applicant to
proceed with construction but will not constitute Commission approval of the safety of any design
feature or specification unless the applicant specifically requests such approval and such approval is
incorporated in the permit.”).

%5 See id. § 50.35(c); Tr. at 39-40 (Mr. Hennessy), 46 (Mr. Costedio).

36 See Ex. NRC-006C, Construction Permit Application, Preliminary Safety Analysis Report (PSAR),
at 1-1; Ex. NRC-011, Staff Safety Panel 1 Presentation, at 5-7.

57 See Ex. NRC-010, Construction Permit Application Review, SHINE Medical Technologies,
Overview (Dec. 8, 2015), at 8 (Staff Overview Panel Presentation); Ex. NRC-011, Staff Safety Panel
1 Presentation, at 5-7; Ex. NRC-006C, Construction Permit Application, PSAR, at 1-14 to 1-17.

38 Ex. SHN-026, Commission Mandatory Hearing, SHINE Construction Permit Application Over-
view (Dec. 8, 2015), at 7-8 (SHINE Overview Panel Presentation); Tr. at 23 (Mr. Costedio).

S9Ex. SHN-026, SHINE Overview Panel Presentation, at 7; Tr. at 23 (Mr. Costedio).

0Ty, at 26-27 (Mr. Van Abel).
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inside the Target Solution Vessel.®! The fission process would continue for about
5.5 days, after which time the irradiated solution in the Target Solution Vessel
would be drained and stored for a short period of decay before it is piped to
supercells in the Radioisotope Production Facility to separate the molybdenum-99
from other isotopes in the solution.®?

The Target Solution Vessel and a neutron multiplier, which aids the fission
reaction, sit within the “Subcritical Assembly Support Structure.”® This structure
would serve to contain any leaks from the Target Solution Vessel.** An annular
dump tank, the “Target Solution Vessel Dump Tank,” surrounds the bottom of
the structure, with fail-open valves that would open to allow the target solution to
drain passively (via gravity) out of the Target Solution Vessel.® Together these
components comprise the “Subcritical Assembly,” which would be submerged in
a light-water pool to provide cooling and radiation shielding.®®

The Subcritical Assembly and the neutron driver, along with other supporting
systems, make up an “Irradiation Unit.”®” SHINE proposes to operate up to eight
Irradiation Units at a time.%® The other supporting systems include the “Target
Solution Vessel Off-Gas System,” which would sit adjacent to the accelerator
and the Subcritical Assembly and remove gases generated during the irradiation
process; the light-water pool; the primary closed loop cooling system, which
cools the Target Solution Vessel during the irradiation process; and the tritium
purification system, which supplies clean gases to the neutron driver.*

Key to SHINE’s proposed design, the Irradiation Units would remain subcrit-
ical at all times.” To ensure that they remain subcritical, SHINE will determine
the appropriate uranium concentration and corresponding maximum allowable
fill height of the Target Solution Vessels using startup physics tests and computer
models.”! The vessels would then be “filled to a level five percent by volume

6l gy, NRC-006C, Construction Permit Application, PSAR, at 1-9.

2Tr. at 27 (Mr. Van Abel); Ex. SHN-026, SHINE Overview Panel Presentation, at 20.

63 Ex. SHN-026, SHINE Overview Panel Presentation, at 16; Tr. at 29-30 (Mr. Van Abel).

%4 Tr. at 30 (Mr. Van Abel).

65 Ex. SHN-026, SHINE Overview Panel Presentation, at 15-16.

66 Jd.; Tr. at 31 (Mr. Van Abel).

67 Ex. SHN-026, SHINE Overview Panel Presentation, at 15.

68 Id.; Tr. at 23-24 (Mr. Costedio), 36 (Mr. Van Abel).

% Ex. SHN-026, SHINE Overview Panel Presentation, at 15; Tr. at 28-29 (Mr. Van Abel). The
deuterium and tritium gases are mixed in the fusion process; the purification system separates the
gases and supplies purified tritium back to the neutron driver. Tr. at 28, 30-31 (Mr. Van Abel).

70 See Tr. at 22 (Dr. Piefer), 23-24 (Mr. Costedio).

7IEx. SHN-002, SHINE Medical Technologies, Inc.’s Responses to Commission’s Public Pre-
Hearing Questions (Dec. 8, 2015), at 27-28 (SHINE Responses to Pre-Hearing Questions); Tr. at
31-32 (Mr. Van Abel).
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below the predicted critical volume.””> Moreover, during the irradiation process,
fission in the target solution would increase temperature and void fraction, which
also would cause a decrease in reactivity and drive the system further subcritical.”
Other, automatic safety features would ensure that criticality is not reached: the
system would be designed to shut down under certain conditions, such as high
neutron flux or high primary coolant temperature.” Under these conditions, the
driver would shut down to stop generating source neutrons and the solution
would drain to the Target Solution Vessel Dump Tank, which itself would be
geometrically designed to prevent criticality.”

Once irradiated, the target solution would be piped to a separate area of
the building, the “Radioisotope Production Facility,” where the molybdenum-99
would then be extracted, purified, packaged, and shipped to customers.” After the
molybdenum-99 is separated, the uranium solution would return to the Irradiation
Facility for reuse in another irradiation cycle.”” SHINE plans to clean the recycled
solution periodically to remove other fission products.”

In the Radioisotope Production Facility, criticality safety is treated much
like it would be in a fuel cycle facility and is focused on the “detection and
annunciation” of criticality accidents.” In the Radioisotope Production Facility,
the piping, vessels, and components would be designed in criticality-safe ge-
ometries.’* SHINE would employ a “Criticality Accident and Alarm System” to
detect and alert operators in the event of a criticality accident.’! To determine
the likelihood of such an event, SHINE analyzed various scenarios that might
result in a possible inadvertent criticality.®? For example, SHINE looked at the
supercell area where the molybdenum-99 would be extracted and determined that

72Ex. SHN-002, SHINE Responses to Pre-Hearing Questions, at 29; see also Tr. at 32 (Mr. Van
Abel).

73Tr. at 32-33 (Mr. Van Abel). The increasing void fraction during the irradiation process is due to
radiolytic bubble formation from a mixture of gas species, including hydrogen and noble gases. See
Ex. SHN-002, SHINE Responses to Pre-Hearing Questions, at 21.

74Tr. at 32 (Mr. Van Abel).

75 Ex. NRC-004-R, NRC Staff Responses to Commission Pre-Hearing Questions (Dec. 8, 2015), at
16 (Staff Responses to Pre-Hearing Questions).

76Tt at 24 (Mr. Costedio), 33 (Mr. Van Abel). The Radioisotope Production Facility is also where
the uranium solution would be created in the first instance. Ex. SHN-026, SHINE Overview Panel
Presentation, at 10.

7T Tr. at 27 (Mr. Van Abel).

78Tr. at 27-28 (Mr. Van Abel).

9 See Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 14-15.

80 oo Ex. NRC-006G, Construction Permit Application, PSAR, at 3-106.

81 See Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 14; Ex. NRC-006G, Construc-
tion Permit Application, PSAR, at 6b-15, 7b-37.

82y, NRC-006G, Construction Permit Application, PSAR, at 13b-25 to 13b-29.
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an inadvertent criticality could result either from “[l]eaks in the piping resulting
in target solution collecting in the sump and/or trenches” leading to “a criticality
unsafe accumulation of fissile material,” or “[c]hanges in piping design or valve
alignment that may result in misdirection to a tank that is not designed to be
criticality-safe.”? For all of the analyzed scenarios, however, SHINE determined
that a criticality accident in the Radioisotope Production Facility would be highly
unlikely.?

In addition to its criticality safety analyses, SHINE evaluated other accident-
initiating events and scenarios.®> One such analysis considered the “Maximum
Hypothetical Accident” for both the Irradiation Facility and the Radioisotope
Production Facility.® The Maximum Hypothetical Accident analysis was used to
establish an upper limit to the radiation doses to workers and the public for all
credible accidents at the facility.?” The Maximum Hypothetical Accident itself
is considered not credible, and nonmechanistic — that is, its hypothetical cause,
whatever it may be, is not taken into account.?®

For the Irradiation Facility, SHINE hypothesized that one of the Target Solution
Vessels and its surrounding Subcritical Assembly Support Structure would be
breached, releasing the maximum inventory of target solution for that vessel.®
The presence of the light-water pool, which surrounds the Subcritical Assembly
Support Structure, was ignored, but SHINE assumed that the high radiation would
be detected, initiating alarms and mechanisms to confine the material.”

In the Maximum Hypothetical Accident, the Irradiation Unit cell would remain
intact, and other safety features, including high-efficiency particulate air (HEPA)
filters and charcoal absorbers would further limit the release of radioactive
material.’! SHINE calculated the dose consequences of such an accident to be
3.1 rem total effective dose equivalent (TEDE) for a worker, and 0.017 rem (17
millirem) TEDE to a member of the public at the site boundary.®?

83 1d. at 13b-26.

84 1d. at 13b-27.

85 See Ex. SHN-028, Commission Mandatory Hearing, SHINE Construction Permit Application,
Safety — Panel 2, Accident Analysis (Dec. 8, 2015) (SHINE Safety Panel 2 Presentation); Ex.
NRC-006G, Construction Permit Application, PSAR, Ch. 13.

86 gy, SHN-028, SHINE Safety Panel 2 Presentation, at 2; Tr. at 134-37 (Mr. Van Abel).

8T Ex. SHN-028, SHINE Safety Panel 2 Presentation, at 2; Ex. NRC-006G, Construction Permit
Application, PSAR, at 13a2-2.

88 See NRC-006G, Construction Permit Application, PSAR, at 13a2-2 to 13a2-3.

89 1d. at 13a2-3; Ex. SHN-028, SHINE Safety Panel 2 Presentation, at 3.

gy, NRC-006G, Construction Permit Application, PSAR, at 13a2-3 to 13a2-4; Ex. SHN-028,
SHINE Safety Panel 2 Presentation, at 3.

91 Ex. SHN-028, SHINE Safety Panel 2 Presentation, at 3; Tr. at 135 (Mr. Van Abel); Ex. NRC-006G,
Construction Permit Application, PSAR, at 13a2-3 to 13a2-4.

92 Ex. SHN-028, SHINE Safety Panel 2 Presentation, at 3.
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For the Radioisotope Production Facility, SHINE assumed the simultaneous
rupture of the five tanks that would be used to store noble gases removed during
the irradiation process.”® These tanks would contain their maximum inventory, and
their contents would be instantly released.®* The high radiation detection alarms
would be initiated, and redundant isolation dampers would close.”” The concrete
walls surrounding the storage tanks also would remain intact and confine a
majority of the release.”® For this hypothetical accident, SHINE calculated the dose
consequences to be 3.6 rem TEDE for a worker and 0.082 rem (82 millirem) TEDE
for a member of the public at the site boundary.®” As this scenario provided higher
dose consequences, the Radioisotope Production Facility Maximum Hypothetical
Accident is considered the bounding scenario for the entire SHINE facility.®®
SHINE’s dose consequence estimates from this accident scenario would be within
the dose limits for normal operation in 10 C.F.R. Part 20.%

Because of the conservatisms included in the analysis, however, SHINE
expects that any accident doses would be lower than those calculated.'® The
proposed design incorporates several engineered safety features to protect the
public health and safety in the event of an accident, some of which SHINE did
not credit in its Maximum Hypothetical Accident scenarios.'”' Principal among
the proposed design’s safety features are biological shielding — heavy concrete
— surrounding the Irradiation Units and the supercells, isolation valves on
piping systems, and ventilation systems, all of which would confine radiological
releases.!”? Moreover, the SHINE facility would have a low radionuclide inventory
— up to 10,000 times less than a power reactor — and it would be operating at
low temperature and pressure, and therefore dispersion forces are expected to be
lower than those calculated in the event of an accident.!®

SHINE also analyzed design-basis accidents initiated by external events,
including flooding, aircraft impacts, tornadoes, and rain and snow load on the

93 1d. at 4; Ex. NRC-006G, Construction Permit Application, PSAR, at 13a2-4.

94 Ex. SHN-028, SHINE Safety Panel 2 Presentation, at 4.

S 1d.

96 Ex. NRC-006G, Construction Permit Application, PSAR, at 13a2-4.

9T Ex. SHN-028, SHINE Safety Panel 2 Presentation, at 5.

98 See id. at 4-5; Tr. at 135 (Mr. Van Abel).

9 See 10 C.F.R. §8§20.1201, 20.1301 (governing maximum dose to workers and members of the
public during normal operation).

100 §e¢ Ex. SHN-028, SHINE Safety Panel 2 Presentation, at 5.

101 See id. at 3, 5; Ex. SHN-026, SHINE Overview Panel Presentation, at 22.

1027y gt 34-35 (Mr. Van Abel).

103Tr, at 34 (Mr. Van Abel); Ex. SHN-026, SHINE Overview Panel Presentation, at 22.
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roof of the facility.'™ Once in operation, the facility also will house a number
of chemical hazards, including the acids that will be used to prepare the target
solution. SHINE identified twenty-four “chemicals of concern,” eleven of which
were studied closely due to their toxicity, dispersibility, or inventory.'%

2. The Staff’s Review Methodology

The Staff began preparing for SHINE’s construction permit application in
2009, several years in advance of its submittal.!% The Staff created an interoffice
working group, gathering personnel with expertise in a number of technical areas
to ensure an efficient review process.'” Based on an early understanding of the
design, the Staff believed that both the Irradiation Facility and the Radioisotope
Production Facility fit the “production facility” definition in 10 C.F.R. §50.2
and therefore could be licensed under Part 50.!% When it received SHINE’s
application, however, the Staff determined that only the Radioisotope Production
Facility qualified as a production facility under our rules.'® The Irradiation
Facility did not fit the definition of a “production facility.”''® Because they
would remain subcritical, the Irradiation Units also did not fit the definition of
a “utilization facility” in 10 C.F.R. § 50.2.'"" The Staff reasoned, however, that
the units otherwise would be designed with several features of a nuclear reactor,
with a power level similar to nonpower reactors that are licensed as utilization
facilities under Part 50.'"? Accordingly, with our approval, the Staff issued a
direct final rule to amend the definition of a “utilization facility” in 10 C.F.R.
§50.2 to include the SHINE Irradiation Facility.!"* The rule became effective on

1047 at 149 (Ms. Kolb), 150 (Mr. Lynch); Ex. NRC-006G, Construction Permit Application,
PSAR, at 13a2-15.

105 at 151 (Mr. Van Abel); see also Ex. NRC-006G, Construction Permit Application, PSAR, at
13b-37 to 13b-51.

106 gy NRC-010, Staff Overview Panel Presentation, at 5; Tr. at 57 (Mr. Dean).

107Ex. NRC-010, Staff Overview Panel Presentation, at 5; Tr. at 57 (Mr. Dean).

108 Direct Final Rule: “Definition of a Utilization Facility,” 79 Fed. Reg. 62,329, 62,330 (Oct. 17,
2014) (Direct Final Rule).

10974, at 62,331.

1074 at 62,331-32.

74, at 62,332.

12 1d.; see also Tr. at 107-08 (Mr. Lynch).

113 Direct Final Rule, 79 Fed. Reg. at 62,335. That section now states: “Utilization facility means:
(1) Any nuclear reactor other than one designed or used primarily for the formation of plutonium
or U-233; or (2) An accelerator-driven subcritical operating assembly used for the irradiation of
materials containing special nuclear material and described in the application assigned docket
number 50-608.” 10 C.F.R. § 50.2 (2015) (emphasis added).
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December 31, 2014, thus enabling the entire SHINE facility to be licensed under
Part 50.'#

The Staff also updated its guidance documents to support its review of SHINE’s
application.!’> Because of the similarity of SHINE’s proposed design to a non-
power reactor, the Staff used the Standard Review Plan for Non-Power Reactors,
NUREG-1537.""¢ In addition, the Staff created interim guidance to supplement
NUREG-1537 that specifically addresses applications for medical radioisotope
production facilities, including SHINE’s.!'” The interim staff guidance incor-
porates relevant guidance from NUREG-1520, the Standard Review Plan for
applications for fuel cycle facilities.!'® SHINE followed the guidance in these
documents when it prepared its application.'"®

Because of the uniqueness of SHINE’s proposed design, we focused part of
the hearing on the Staff’s review methodology.'?’ The Staff also had identified
its licensing process as a novel issue in its prefiled testimony.'?! We asked
the parties to discuss the application of Part 50 to the SHINE application and
to discuss SHINE’s use of the General Design Criteria in 10 C.F.R. Part 50,
Appendix A, for the proposed design.'?? In particular, we explored with the
parties their technical judgment in determining the regulatory scheme to apply
and whether any exemptions from our regulations were necessary to license the
SHINE facility.'?* SHINE stated that it prepared its application to “fully address
the requirements in 10 [C.F.R.] Part 50 that apply to Construction Permits, and
that are applicable to the SHINE facility.”'>* SHINE represented that because its
facility is not a power reactor, it applied all of the regulations necessary for a

14 Direct Final Rule, 79 Fed. Reg. at 62,329.

115 See Tr. at 57-58 (Mr. Dean).

116 See id. (Mr. Dean); “Guidelines for Preparing and Reviewing Applications for Licensing Non-
Power Reactors: Standard Review Plan and Acceptance Criteria,” NUREG-1537, Parts 1 and 2 (Feb.
1996) (ADAMS Accession No. ML12251A353 (package)) (NUREG-1537).

17Ty, at 57-58 (Mr. Dean); Final Interim Staff Guidance Augmenting NUREG-1537, “Guidelines
for Preparing and Reviewing Applications for the Licensing of Non-Power Reactors: Standard
Review Plan and Acceptance Criteria,” for Licensing Radioisotope Production Facilities and Aqueous
Homogenous Reactors, Parts 1 and 2 (ADAMS Accession Nos. ML12156A069 and ML12156A075)
(Oct. 2012) (Interim Staff Guidance Augmenting NUREG-1537). A notice of its issuance was
published in the Federal Register. 77 Fed. Reg. 65,728 (Oct. 30, 2012).

118 Soe Interim Staff Guidance Augmenting NUREG-1537, Part 1, at v (explaining that the Staff
borrowed extensively from NUREG-1520 in the areas of facility description and accident analyses).

119 Ex. SHN-026, SHINE Overview Panel Presentation, at 12; Tr. at 25 (Mr. Costedio).

120 See, e.g., Pre-Hearing Questions at 2-3.

21 gy NRC-001, Staff Information Paper, at 10-13.

122 Prehearing Questions at 2.

12314, at 2-3.

124 Ex. SHN-002, SHINE Responses to Pre-Hearing Questions, at 2.
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construction permit application except those that expressly apply only to “power
reactors” or “nuclear power plants,” consistent with the guidance in NUREG-
1537, Part 1, Appendix A.'> The Staff took the same approach. It reviewed
SHINE’s construction permit application “under every applicable section of . . .
[Part 50].”126 The Staff did not apply regulations that pertained only to reactors
or power reactors.'?” The Staff explained that because SHINE addressed all of
the applicable regulations and because SHINE did not separately request any
exemptions from those requirements, the Staff did not find it necessary to issue
any exemptions from Part 50.128

With regard to the General Design Criteria in Part 50, Appendix A, SHINE
explained that it “undertook a systematic process to identify potentially applicable
[General Design Criteria]” to address the requirement that its construction permit
application include the principal design criteria for the proposed facility.'” Even
though these criteria apply to the design of nuclear power plants and therefore
do not expressly apply to SHINE’s application, SHINE considered the General
Design Criteria to “provide a proven basis with which to develop an initial
assessment of the safety of the design of the SHINE facility.”'3* SHINE’s process
is documented in sections 3.5a and 3.5b of its Preliminary Safety Analysis
Report.3! Using the General Design Criteria to inform its review, the Staff
independently assessed the adequacy of SHINE’s principal design criteria.'?

We also asked the Staff to discuss any challenges it encountered during its
review and to explain how it determined which aspects of the design were
necessary for the issuance of a construction permit and which could be left to the
operating license stage.'3* As noted above, the Staff based its review on the criteria
in 10 C.F.R. §50.34 and the guidance in NUREG-1537 and the Staff’s interim
guidance document.'**In addition, the Staff noted that the findings for issuance of a

125 14

126 Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 2.

127 Id. For example, in response to a prehearing question regarding the applicability of the definition
of “safety-related structures, systems, and components” in 10 C.F.R. § 50.2, the Staff explained that
SHINE complied with only those portions that did not expressly apply to power reactors, which is
consistent with the Staff’s practice when licensing nonpower reactors. Id. at 4-5.

128 1d. at 2. The Staff represented that the only exemption issued for the SHINE application was an
exemption from 10 C.F.R. § 2.101(a)(5), which allowed SHINE to submit its application in two parts.
See Ex. NRC-001, Staff Information Paper, at 9-10.

129Ex. SHN-002, SHINE Responses to Pre-Hearing Questions, at 3. See generally 10 C.F.R.
§50.34(a)(3)(i).

130 gy SHN-002, SHINE Responses to Pre-Hearing Questions, at 3.

Blgy. NRC-006G, Construction Permit Application, PSAR §§ 3.5a, 3.5b, at 3-57 to 3-106.

132 Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 3.

133 pre-Hearing Questions at 2.

134 Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 1-2.
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construction permit contemplate that the design might be preliminary in nature (as
it is here) and that issuance of the permit would not constitute approval of the final
design.!*> With these considerations in mind, the Staff reviewed the application
to ensure that SHINE adequately described its preliminary design, including the
principal design criteria, design bases, general arrangement, and approximate
dimensions; that SHINE provided a preliminary analysis of structures, systems,
and components, including the ability to prevent and mitigate accidents; and that
SHINE identified ongoing research and development.'3¢

According to the Staff, when determining the amount of design detail necessary
for SHINE’s construction permit application, the issue of criticality safety in
the Radioisotope Production Facility proved particularly challenging.’¥” And
the Staff found that the “most challenging aspect of the criticality review was
ensuring a properly benchmarked criticality code with sufficient margin to ensure
subcriticality.”!38

Using the applicable guidance, the Staff ensured that SHINE had addressed
all of the design criteria for criticality safety.!® The Staff focused on particular
passive engineered features of SHINE’s proposed facility and processes “that
could not readily be changed” after construction.'® The Staff examined whether
SHINE had provided a “validated criticality code, an acceptable minimum margin
of subcriticality, and [sufficient] conservative margin, to ensure the facility
and process[es] will be designed to be subcritical under normal and credible
abnormal conditions,” and “commitments to ensure compliance with the double
contingency principle.”'*! The Staff also evaluated SHINE’s proposed criticality
accident alarm system.!4?

The Staff requested additional information from SHINE, and based on SHINE’s
responses, the Staff determined that SHINE had provided sufficient information
for the construction permit stage of the proceeding but that SHINE would need
to provide additional information before completing construction.!** The Staff

13501, at 1.

136 4.

5714, at 2.

138 1d.

139 See id. at 2; Ex. NRC-008, SER, at 6-30 to 6-31.

140 gy NRC-004-R, Staff Responses to Pre-Hearing Questions, at 2.

141 1d. The “double contingency principle” states that the ““design should incorporate sufficient
factors of safety to require at least two unlikely, independent, and concurrent changes in process
conditions before a criticality accident is possible.”” Ex. NRC-008, SER, at 6-34 (quoting a report from
the American National Standards Institute/American Nuclear Society, “Nuclear Criticality Safety in
Operations with Fissionable Materials Outside Reactors,” ANSI/ANS-8.1-1998 (2007)).

142 Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 2.

143 Soe Ex. NRC-008, SER, at 6-31 to 6-32. The requests for additional information ‘“‘covered

(Continued)
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proposed four criticality-safety permit conditions that would require SHINE to
submit periodic reports with additional information on: (1) the basis for the
design of the criticality safety accident alarm system; (2) the basis for SHINE’s
determination that a criticality event in the Radioisotope Production Facility is
not credible; (3) summaries of criticality safety analyses demonstrating that all
processes in the Radioisotope Production Facility will remain subcritical under all
normal and credible abnormal conditions and will satisfy the double contingency
principle; and (4) nuclear criticality safety evaluations for all fissile isotopes or
application of additional subcritical margin to account for these isotopes, either of
which shall demonstrate that all processes in the Radioisotope Production Facility
will remain subcritical under all normal and credible abnormal conditions.'#*

In addition to exploring the scope of the Staff’s review, we asked several
questions directed to the adequacy of the Staff’s review of SHINE’s accident
analyses. With regard to the Maximum Hypothetical Accident for the Irradiation
Facility, we asked the Staff to explain why it found sufficient SHINE’s consider-
ation of the failure of one Target Solution Vessel, rather than multiple vessels.!+
The Staff stated that the facility would be designed to withstand any event that
might cause multiple vessel failures, and the Target Solution Vessels would be
isolated from one another under robust concrete shielding, without a way for the
failure of one unit to trigger the failure of others.'*¢ SHINE responded that it
looked at potential events that might involve multiple units but found that none of

topics such as SHINE’s treatment of controlled parameters, application of the [double contingency
principle], and [SHINEs] ability to demonstrate that, under normal and abnormal credible conditions,
all nuclear processes remain subcritical.” /d. at 6-31.

144 See id. at 6-32 to 6-41; Ex. NRC-011, Staff Safety Panel 1 Presentation, at 8; Ex. NRC-002-R,
Draft Construction Permit, at 2-3. A fifth permit condition, relating to radiation protection, would
require SHINE to provide periodic information on components within the Radioisotope Production
Facility, demonstrating that shielding and occupancy times are “consistent with as low as is reasonably
achievable practices” and 10 C.F.R. Part 20 dose requirements. Ex. NRC-002-R, Draft Construction
Permit, at 3.

Another permit condition would have established a screening process for construction changes that
would require preapproval from the NRC. A similar process was developed for combined licenses (the
preliminary amendment request, or “PAR,” process). After responding to our prehearing questions,
however, the Staff revised its prefiled testimony, SER, and Draft Construction Permit to remove this
condition, finding on further reflection that such a process would not be appropriate with respect to a
construction permit where, as here, the applicant has not sought approval of a final design. See NRC
Exhibit List and Notice of Revisions (Dec. 8, 2015); Pre-Hearing Questions at 21-22; Ex. NRC-004-R,
Staff Responses to Pre-Hearing Questions, at 45-47.

45Tt at 145 (Commissioner Baran). This question was a follow-up from the Staff’s response to
our prehearing question on the same topic. See Ex. NRC-004-R, Staff Responses to Pre-Hearing
Questions, at 6-7.

146 Tr. at 145 (Dr. Staudenmeier).
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them would be worse than what was hypothesized for the Maximum Hypothetical
Accident analysis.'#

We also asked the parties to address their consideration of accidents initiated by
external events, including aircraft impacts.'*8 The SHINE facility would be located
directly adjacent to a small airport, the Southern Wisconsin Regional Airport.'#°
Although SHINE’s proximity to the airport would allow timely shipment of its
finished product — molybdenum-99 has a 66-hour half-life'>*® — it also places
the facility in a location where aircraft impacts might be an issue of heightened
concern. During its review the ACRS also identified aircraft impacts as an area
of concern.'>!

SHINE’s application included an aircraft impact analysis on the proposed
facility’s safety-related structures, which evaluated the types of aircraft expected
near the SHINE facility and the ability of the facility to withstand impacts from
those aircraft.’>? At the hearing, the Staff explained that its review accounted for
the probability of an aircraft landing or taking off at the Southern Wisconsin
Regional Airport or flying in the vicinity of the SHINE facility, no matter its
size.'>3 If the probability was below a certain threshold, it was excluded from
further examination.'>* Based on the probabilities, SHINE considered two types of
aircraft: the Challenger 605 and the Hawker 400.'% The Staff reviewed SHINE’s
analysis as well as SHINE’s responses to the Staff’s requests for additional
information and determined that SHINE’s analysis was satisfactory.!’* The ACRS
also was satisfied that “[a]ll areas of the . . . [facility] that contain safety-related
systems and equipment . . . [would be] protected against damage from the
identified design-basis aircraft impacts.”!%’

147 T, at 147 (Mr. Van Abel).

148 See, e.g., Tr. at 121 (Commissioner Baran); Pre-Hearing Questions at 6.

149 §ee Ex. NRC-006G, Construction Permit Application, PSAR, at 3-34; Ex. SHN-029, Commission
Mandatory Hearing, SHINE Construction Permit Application, Environmental Overview (Dec. 8,
2015), at 5 (SHINE Environmental Panel Presentation) (showing bird’s-eye view of airport and
SHINE facility).

150 §ee Tr. at 15 (Dr. Piefer), 46 (Mr. Hennessy).

151 See ACRS Letter at 3.

152 §ee Ex. NRC-006G, Construction Permit Application, PSAR §3.4.5.1; Tr. at 121-23 (Mr.
Marschke).

133 T, at 207 (Mr. Lynch).

134 1d. (Mr. Lynch).

135 Id. (Mr. Lynch); Ex. NRC-006G, Construction Permit Application, PSAR, at 3-35, 3-43 to 3-44.

136 See Ex. NRC-008, SER, at 2-12 to 2-14.

157 ACRS Letter at 3.
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B. Technical and Design Information for Later Consideration

SHINE has described the principal design features and the technology that it
plans to use, but additional detail, some of which will be obtained after further
research and development, will be supplied when SHINE submits its operating
license application.'*® In particular, SHINE identified two ongoing research and
development activities.'* Oak Ridge National Laboratory will conduct irradiation
and corrosion testing to study the mechanical performance of SHINE’s systems. '
And Argonne National Laboratory will conduct studies to ensure that uranyl
peroxide will not precipitate out of the target solution.'s’ The Staff will be
“tracking these activities and will verify their resolution prior to the completion
of construction.”'®> SHINE represented that it expects to complete construction
of its Medical Radioisotope Production Facility by December 2022.163

SHINE also has planned additional work on the computer codes that will be
used to model the thermal-hydraulics behavior of SHINE’s Subcritical Assem-
bly.'** Los Alamos National Laboratory “is writing a transient systems modeling
code to analyze the coupled nuclear and thermal-hydraulics behavior of solution
systems,” including SHINE’s Subcritical Assembly.!%> And Los Alamos is val-
idating the code to ensure that it “matches the behavior of aqueous systems,”
like SHINE’s, “under a wide range of conditions.”'®® SHINE plans to use this
code to perform part of its transient modeling for accident and normal operating
conditions for its operating license application.'?’

Other code validation will be performed using data from experiments that have
been conducted on systems comparable to what will be used in SHINE’s irradia-
tion process.'%® Thermal-hydraulic experiments were performed at the University
of Wisconsin—Madison on an assembly designed to simulate the design of the
Target Solution Vessel.'® The experiments used “[e]lectric heaters and bubble
injection . . . to replicate the power generation and gas production in the SHINE
facility” in a rectangular assembly, with two of the walls of the assembly cooled

158 See, e.g., Tr. at 39-40 (Mr. Hennessy).
159 Ex. NRC-008, SER, at 1-8.

160 74

161 74

162 Id.; see also id. at A-36.

16314, at 1-8.

164 Ex. SHN-002, SHINE Responses to Pre-Hearing Questions, at 45-46.
165 14. at 46.

166 74

167 4.

168 See id. at 46-47.

16914, at 47.
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by cooling water.!”” The experiments “were used to determine the heat transfer
coefficients and void fractions expected for this system over a range of power
conditions.”!'”! An experiment was performed at Argonne National Laboratory to
simulate conditions in the Target Solution Vessel, using a scanned electron beam
to irradiate a uranyl sulfate solution in a rectangular vessel with cooled walls.!”
The temperature distributions were recorded throughout the vessel, and these
temperatures, along with the properties of the solution and the power distribution
of the electron beam, will be used for code validation.'”® In addition to the data
obtained from the University of Wisconsin and Argonne experiments, data from
previous studies also will be used to validate the thermal-hydraulics codes.!”* The
Staff will review the adequacy of SHINE’s code validation efforts at the operating
license stage.!”

The Staff will be tracking several other items, listed as regulatory commitments
in Appendix A of the SER, that SHINE must include in its Final Safety Analysis
Report with its operating license application.!”® For its part, SHINE will track
these items in its Corrective Action Program.'”” We list only some of these
commitments here.

For example, SHINE committed to provide a seismic qualification for compo-
nents used in the SHINE facility, by either analytical methods, tests, or combined
methods.!'” SHINE also committed to installing a “non-safety-related seismic
monitoring system to help establish the acceptability of continued operation of
the plant following a seismic event.”'” The monitoring system “will provide ac-
celeration time histories or response spectra experienced at the facility to assist in
verifying that structures, systems, and components (SSCs) important to safety at
the SHINE facility can continue to perform their safety functions.”'® As another
example, SHINE will provide the locations of the isolation valves, which, as
discussed above, are part of the planned confinement system for the Irradiation
Facility, and which would be actuated under certain accident conditions, includ-

170 1d.

171 g4

17274

173 1d.

1741d. at 46-48.

175 Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 22.

176 Ex. NRC-008, SER, App. A.

177 See id. at A-3, A-35; Ex. SHN-002, SHINE Responses to Pre-Hearing Questions, at 5-6.
178 Ex. NRC-008, SER, at A-3.

179 1d.

180 1d.; see also Ex. SHN-002, SHINE Responses to Pre-Hearing Questions, at 44-45.
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ing a tritium leak from the neutron driver system.'$! And SHINE will provide a
complete list of parameters that will trigger an automatic trip to shut down an
Irradiation Unit and ensure safe operation of the facility.!8? These parameters will
be determined using the results of SHINE’s planned transient system modeling,
which will in turn affect the layout and position of sensors within the Irradiation
Units.'®3 SHINE currently expects the parameters to include “primary system
pressure, sweep gas flow, and hydrogen concentration measurements.”'8*

Additionally, SHINE provided a Preliminary Emergency Plan that discusses
provisions for coping with radiological emergencies and minimizing accident
consequences.'3> Among other things, the Preliminary Emergency Plan describes
the roles and responsibilities of the Emergency Response Organization, the emer-
gency classification system, and facilities and equipment necessary for responding
to emergencies.'®® Appendix A of the SER contains several commitments for
SHINE to provide detailed emergency planning information when it submits its
Final Safety Analysis Report.'8

In meeting with the Staff, the ACRS identified items that also should be
included in SHINE’s Final Safety Analysis Report, and the Staff’s list of tracked
commitments includes these items.!® To fulfill these commitments, SHINE will
provide a strategy for addressing an extended shutdown of the SHINE facility,
and SHINE will provide a definition of safety-related activities to be used in its
Quality Assurance Program Description in its operating license application.'® In
its letter, the ACRS noted that it had additional questions that it expected would
be addressed at the operating license stage concerning “criticality control and
margin, adequacy of confinement, systems that provide support to safety-related

181 §oe Ex. NRC-008, SER, at 6-8, 13-23, A-5 to A-6. SHINE considered a tritium leak from the
tritium purification system as one of its design-basis accidents. See Ex. NRC-006G, Construction
Permit Application, PSAR, at 13a2-59; Ex. NRC-008, SER at 13-23 to 13-25. The isolation valves
are just one of the components that would be used to confine tritium in the event of a release. See Ex.
NRC-006G, Construction Permit Application, PSAR, at 13a2-60. In addition, the piping for the tritium
purification system and the neutron driver system would be double-walled, and isolation dampers
would close in the event of a high-radiation alarm or other actuation signal. See id. at 13a2-59 to
13a2-60; see also id. at 13a2-17 (describing the double-walled piping for the neutron driver system).

182 600 Ex. NRC-008, SER, at A-4 to A-5; Ex. SHN-002, SHINE Responses to Pre-Hearing
Questions, at 39-40.

183 Ex. SHN -002, SHINE Responses to Pre-Hearing Questions, at 39-40.

184 1d. at 40; Ex. NRC-008, SER, at A-5.

185 Ex. NRC-008, SER, at 12-2. The emergency plan contains nonpublic information and was filed
on the nonpublic docket for this proceeding.

186 1d. at 12-3.

187 1d. at A-10 to A-14.

188 See id. at A-35.

189 14
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systems, partial losses of electrical power, hydrogen generation and control,
underwater maintenance issues, and possible ‘red oil’ and acetohydroxamic acid
reactions.”’® We asked the parties to explain their plans to address these items.'*!
SHINE stated that although these items are not tracked as commitments in the
SER, SHINE will track these topics along with its regulatory commitments in its
Corrective Action Program.'”? The Staff stated that it intends to follow up on all
issues raised by the ACRS at the operating license stage.'?

C. The Proposed Site

SHINE plans to build its Medical Radioisotope Production Facility on a 91-acre
(36.8-hectare) agricultural parcel that lies just south of the corporate boundaries
of the City of Janesville in Rock County, Wisconsin.'”* The area surrounding
the site is rural and is used primarily for agriculture.'®> The population within 5
miles (8 kilometers) of the SHINE site, based on 2010 estimates, is approximately
43,000."%¢ The nearest permanent residence is about half a mile (a little less than 1
kilometer) northwest of the center of the site.!*” Several industrial facilities and the
Southern Wisconsin Regional Airport are located within 5 miles (8 kilometers) of
the SHINE site.!®

The findings for the issuance of a construction permit require that we “tak[e]
into consideration” the site criteriain 10 C.F.R. Part 100 to ensure that the proposed
facility can be constructed and operated at the proposed location without undue
risk to the health and safety of the public.!”® The site criteria in Part 100 apply
to nuclear reactors, and therefore do not expressly apply to the SHINE facility,
but the Staff considered conditions similar to those in Part 100 in its review of
the suitability of the proposed site.”®® The Staff reviewed SHINE’s analyses of
the geography and demography of the site; the proposed facility’s interaction
with nearby industrial, transportation, and military facilities; and site-specific
issues relating to meteorology, hydrology, geology, seismology, and geotechnical

190 ACRS Letter at 4. The ACRS identified red oil and acetohydroxamic acid as compounds that
have been implicated in industrial accidents and may be present in the SHINE facility. /d.

191 Pre-Hearing Questions at 3.

192 By SHN-002, SHINE Responses to Pre-Hearing Questions, at 6; Tr. at 53 (Mr. Costedio).

193Tr. at 85-86 (Dr. Gavrilas), 105-06 (Mr. Adams).

194Ex. NRC-008, SER, at 2-2.

195 14

196 1d.; Ex. NRC-006C, Construction Permit Application, PSAR, at 2.1-7.

197Ex. NRC-008, SER, at 2-2.

198 1d. at 2-5; Ex. NRC-006C, Construction Permit Application, PSAR, at 2.2-1 to 2.2-2.

19910 C.E.R. § 50.35(a)(4)(ii).

200 Ex, NRC-001, Staff Information Paper, at 20; Ex. NRC-008, SER, at 2-1.
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engineering.?’! This review also included SHINE’s analyses of structures, systems,
and components and “equipment designed to ensure safe operation, performance,
and shutdown when subjected to extreme weather, floods, seismic events, missiles
(including aircraft impacts), chemical and radiological releases, and loss of offsite
power.”?2 After reviewing SHINE’s analyses, the Staff concluded that there is
reasonable assurance that the proposed facility can be constructed and operated at
the proposed location without undue risk to the health and safety of the public.?

At the hearing, we asked SHINE to describe its seismic hazard evaluation.?*
Dr. Alan Hull, a seismic hazard specialist with Golder Associates, testified for
SHINE.?» Dr. Hull explained that the proposed facility is located in a low seismic
hazard zone.?® SHINE’s analysis used the Central Eastern United States —
Seismic Source Characterization catalog, among other references, to establish the
design-basis earthquake for the SHINE facility — a 5.8 magnitude earthquake.?"’

We also asked SHINE to describe its flooding hazard analysis.?®® SHINE
looked at the probable maximum precipitation event and the probable maximum
flood at the proposed site.??” The Rock River is about 2 miles (3.2 kilometers)
from the site, but even in the event of the probable maximum flood, the water
would be about 50 feet (15.2 meters) below the elevation of the site; therefore
SHINE determined that flooding would not pose a hazard to the facility.?! The
probable maximum precipitation event would come up to the facility elevation,

201 Ex. NRC-001, Staff Information Paper, at 20; Ex. NRC-008, SER, at 2-1; ¢f. 10 C.F.R. §100.10
(listing factors to be considered when selecting sites for nuclear reactors, including population density,
seismology, meteorology, geology, and hydrology).

202 gy NRC-001, Staff Information Paper, at 20.

203 14

2047y, at 126 (Chairman Burns).

205 14, (Dr. Hull).

206 4. at 126-27 (Dr. Hull).

207 Ex. NRC-006C, Construction Permit Application, PSAR, at 2.5-14, 2.5-17; Tr. at 127 (Dr. Hull).

208 Ty, at 128 (Chairman Burns).

209 14, (Ms. Kolb). The probable maximum precipitation event “is defined as the theoretical greatest
depth of precipitation for a given duration that is physically possible over a particular drainage area at a
certain time of year.” Ex. NRC-006C, Construction Permit Application, PSAR, at 2.4-13. The probable
maximum flood is estimated using NRC Regulatory Guides 1.59 and 3.40 and data from the U.S.
Army Corps of Engineers. Id. at 2.4-11. See generally Regulatory Guide 1.59, “Design Basis Floods
for Nuclear Power Plants,” Rev. 2 (Aug. 1977) (ADAMS Accession No. ML003740388); Regulatory
Guide 3.40, “Design Basis Floods for Fuel Reprocessing Plants and for Plutonium Processing and
Fuel Fabrication Plants,” Rev. 1 (Dec. 1977) (ADAMS Accession No. ML003739400).

2107y, at 128 (Ms. Kolb); see also Ex. NRC-006C, Construction Permit Application, PSAR, at
2.4-9,2.4-11 to 2.4-13 (noting the difference between site elevation and the probable maximum flood
at 51 feet (15.5 meters)).
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but SHINE determined that it would not flood the structure.?!' Berms would be
constructed around the perimeter of the plant to prevent flooding due to offsite
runoff.?!2

D. Additional Safety Considerations

SHINE also must demonstrate that it is financially qualified to construct the
proposed Medical Radioisotope Production Facility.?'3 SHINE provided informa-
tion on the estimated costs of constructing the facility and related fuel cycle costs,
and it described the sources of funding that it would use to cover those costs.?'
It explained that it has obtained funding from various sources of financing, in-
cluding equity, debt, and government grants.?’> Among these sources, SHINE has
received funding commitments to date totaling $58 million; a cost-sharing agree-
ment with the Department of Energy, National Nuclear Security Administration
would provide $25 million of that amount.?!* SHINE is in the process of obtaining
equity investment financing.?'” SHINE also expects to enter into a short-term
lease, a debt agreement, or some combination of the two, but expects that it
would fully own the facility within 5 years of startup.?'® Although not required at
the construction permit stage, SHINE also provided information on the costs and
expected sources of funds during facility operation and decommissioning, which
the Staff will consider when SHINE submits its operating license application.?!®

21Ty a1 128 (Ms. Kolb); see also Ex. NRC-006C, Construction Permit Application, PSAR, at 2.4-6
to 2.4-9; Ex. NRC-008, SER, at 2-16 to 2-20 (finding acceptable SHINE’s consideration of hydrologic
events for the proposed site).

22py NRC-006C, Construction Permit Application, PSAR, at 2.4-9.

213 See 10 C.F.R. §§ 50.33(f)(1), 50.40(b); see also 10 C.F.R. Part 50, App. C.

24 Ex. NRC-006G, Construction Permit Application, PSAR, at 15-1; see 10 C.E.R. § 50.33(f)(1)
(requiring an applicant for a construction permit to demonstrate that it “possesses or has reasonable
assurance of obtaining the funds necessary to cover estimated construction costs and related fuel cycle
costs”).

215 gy, NRC-006G, Construction Permit Application, PSAR, at 15-2.

216 1d.

217 14

218 14

29714 at 15-3 to 15-5; Ex. NRC-008, SER, at 15-1. The expected construction costs and anticipated
revenue from operating the SHINE facility are proprietary and are not included in the public version
of the application.

SHINE also provided information on nuclear insurance and indemnity pursuant to the Price-
Anderson Act. See AEA §170, 42 U.S.C. §2210; 10 C.F.R. Part 140. But because SHINE has not
applied to possess special nuclear material, the Staff determined that this information was outside the
scope of the construction permit application. Ex. NRC-006G, Construction Permit Application, PSAR,

(Continued)
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The Staff reviewed SHINE’s financial qualifications information, including
SHINE’s responses to requests for additional information.?? The Staff requested
itemized information on SHINE’s construction costs and requested that SHINE
provide the basis for each estimated cost in its application.??! The Staff found rea-
sonable SHINE’s construction estimates, which were prepared by an established
construction company with experience across a variety of industries.??> The Staff
also found reasonable SHINE’s estimated fuel cycle costs, which were based on
information obtained from the Department of Energy, National Nuclear Security
Administration for the cost of a 1-year supply of low-enriched uranium.??* After
reviewing SHINE’s cost and funding information, the Staff concluded that SHINE
had met the financial qualifications requirements for the issuance of a construction
permit.?>*

SHINE also provided information on whether it would be subject to foreign
ownership, control, or domination.?” SHINE explained that it is a private cor-
poration that has approximately twenty-five shareholders.??® SHINE employees
also participate in a stock options plan. SHINE stated that “[t]o the best of [its]
knowledge, all of [its] current shareholders holding 1 percent or more of SHINE’s
stock are U.S. citizens or entities owned or controlled by U.S. citizens” and “[a]ll
of [its] current employees holding stock options are U.S. citizens.”??’” SHINE
further represented that six of the seven directors on SHINE’s Board are U.S. cit-
izens.??® Based on its review, the Staff found that SHINE had provided sufficient
information to demonstrate that it “is not owned, controlled, or dominated by an
alien, foreign corporation, or foreign government.”??

E. The Staff’s Environmental Review

The Staff prepared an EIS given “the potential for . . . significant impacts

at 15-7; Ex. NRC-008, SER, at 15-6 to 15-7. The Staff stated that it will review this information when
SHINE submits its operating license application or applies for a Part 70 license to possess special
nuclear material. Ex. NRC-008, SER, at 15-6 to 15-7.

220 Ex. NRC-008, SER, at 15-3 to 15-4.

2114, at 15-4.

224

237

22414, at 15-4 to 15-5.

225 Ex. NRC-006G, Construction Permit Application, PSAR, at 15-6; see 10 C.F.R. § 50.33(d)(iii)
(requiring an applicant that is a corporation to state “[w]hether it is owned, controlled, or dominated
by an alien, a foreign corporation, or foreign government, and if so, give details”).

26 gy NRC-006G, Construction Permit Application, PSAR, at 15-6.

2714

228 Id. One of the directors is a Canadian citizen with U.S. permanent resident status. /d.

229 Ex. NRC-008, SER, at 15-6.
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and unique considerations . . . [for] a first-of-a-kind application for a medical
radioisotope production facility.”?* After publishing a notice of its intent to
prepare an EIS, the Staff held two public scoping meetings in Janesville to gather
input on issues to consider in its environmental review.?’! The Staff received
comments on a variety of topics, including impacts to groundwater, nearby
agricultural land, impacts from potential aircraft accidents, and alternative sites
and technologies.??? The Staff responded to the scoping comments in the draft EIS
(DEIS).? The DEIS was itself put out for public comment, and those comments
received were addressed in the FEIS.?3

In its preparation of the EIS, the Staff worked with the Department of Energy as
a cooperating agency. The Department of Energy itself was obliged under NEPA
to conduct an environmental review due to its financial support of the project, and
the American Medical Isotopes Production Act of 2012 requires the NRC and the
Department of Energy to ensure that their “environmental reviews of facilities to
produce medical radioisotopes are [complementary] and not duplicative.”?* To
that end, the Staff and the Department of Energy entered into a Memorandum
of Agreement, which designated the NRC as the lead agency with the primary
role in preparing the EIS; the Department of Energy provided assistance as the
cooperating agency.>¢

The Staff evaluated the environmental impacts of constructing, operating,
and decommissioning the SHINE facility across a variety of resource areas,
including ecological resources, water resources, and socioeconomic conditions.?’
The Staff concluded that the potential impacts of the proposed action would be
small for all resource areas, except for traffic, where impacts could range from
small to moderate due to increased vehicle traffic to and from the site.?3® The
Staff’s review also considered the environmental impacts of waste generated
from operating the SHINE facility, a topic that we explored with the parties in

0Ty, at 171 (Mr. Wrona).

231 SHINE Medical Technologies, Inc., 78 Fed. Reg. 39,343 (July 1, 2013); Tr. at 172 (Mr. Wrona);
Ex. NRC-009, FEIS, at xvii.

22Ty, at 172-73 (Mr. Wrona).

233y, at 173 (Mr. Wrona).

234 See Construction Permit Application for the SHINE Medical Radioisotope Production Facility,
80 Fed. Reg. 27,710 (May 14, 2015); Ex. NRC-009, FEIS, App. A.

235Tr, at 173-74 (Mr. Wrona); see 42 U.S.C. § 2065(d) (“The Department and the Nuclear Regulatory
Commission shall ensure to the maximum extent practicable that environmental reviews for the
production of the medical isotopes shall complement and not duplicate each review.”).

20Ty at 174 (Mr. Wrona); Ex. NRC-009, FEIS, at 1-5; Ex. NRC-004-R, Staff Responses to
Pre-Hearing Questions, at 40-41.

27 Tr. at 175 (Ms. Moser); see also Ex. NRC-009, FEIS, Ch. 4.

238 Tr. at 175 (Ms. Moser); Ex. NRC-009, FEIS, at 6-1, 6-4.
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prehearing questions and at the hearing.?* In addition to other waste streams,
we asked the parties to address plans for disposal of any Greater-Than-Class-C
(GTCC) waste generated during SHINE’s production process.?*® SHINE stated
that it has been in discussions with facilities that are licensed to accept GTCC
waste for storage.?*! Further, SHINE explained that a provision in the American
Medical Isotopes Production Act requires the Department of Energy to take back
and dispose of waste without a disposal path.?*> SHINE also raised the possibility
that its finalized design might limit or eliminate any GTCC waste stream.?*?

The Staff also evaluated whether any threatened or endangered species were
present onsite that could be affected by the project. Section 7 of the Endangered
Species Act of 1973 requires an agency, in consultation with and with the
assistance of the Secretary of the Interior or the Secretary of Commerce (as
appropriate), to ensure that “any action authorized, funded, or carried out by such
agency . . . is not likely to jeopardize the continued existence of any endangered
species or threatened species or result in the destruction or adverse modification
of [critical] habitat of such species.”?** The U.S. Fish and Wildlife Service (under
the Department of the Interior) and the National Marine Fisheries Service (under
the Department of Commerce) jointly administer the Act.

SHINE conducted ecological surveys of the proposed site and the offsite area
where construction of the sewer line would occur.?*® The Staff reviewed this
information, as well as information obtained from the U.S. Fish and Wildlife

239 See Tr. at 154-55 (Commissioner Svinicki), 202 (Commissioner Baran); Pre-Hearing Questions
at 20; Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 42.

240 See Tr. at 154-55 (Commissioner Svinicki), 202 (Commissioner Baran); Pre-Hearing Questions
at 20.

241 Ty, at 155 (Ms. Kolb).

242 1d. at 155-56 (Ms. Kolb), 203 (Dr. Vann Bynum); see 42 U.S.C. § 2065(c)(3)(A)(ii) (requiring
that the uranium lease contracts must require the Secretary of Energy “to take title to and be responsible
for the final disposition of radioactive waste created by the irradiation, processing, or purification
of uranium leased under this section for which the Secretary determines the producer does not have
access to a disposal path”).

283 Tr. at 155 (Ms. Kolb). The Environmental Protection Agency commented on this issue in
the DEIS. See Ex. NRC-009, FEIS, at A-36 to A-37. After the Secretary closed the record for this
proceeding, the Staff informed us that the Environmental Protection Agency had again raised this issue
in comments on the FEIS. The Staff attached its response, which explained that the Environmental
Protection Agency had based its comments on a nonpublic draft of the FEIS that did not include the
Staff’s finalized discussion of the GTCC issue. The Staff provided to the Environmental Protection
Agency the response from the published FEIS and supplemented that response with testimony from
the hearing. See Notification of Correspondence Between the NRC Staff and the Environmental
Protection Agency Regarding the Final Environmental Impact Statement (Jan. 15, 2016).

24 Endangered Species Act § 7(a)(2), 16 U.S.C. § 1536(a)(2).

245 Ex. NRC-009, FEIS, at 3-35.
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database and concluded that no endangered species were present in this area.?*
The Staff also contacted the U.S. Fish and Wildlife Service, which stated that
no federally listed, proposed, or candidate species would be expected within the
project area and that no critical habitat is present.?*’ The Staff conducted a similar
review for state-listed species and determined that none would be present at the
proposed site or nearby adjacent areas.?*® The Wisconsin Department of Natural
Resources also determined that the site would not provide a suitable habitat for
state-listed species; therefore there would be no potential for them to exist on the
site.#

In accordance with the National Historic Preservation Act of 1966, the Staff
reviewed whether the proposed action would have any effect on historic and
cultural resources.?® SHINE commissioned an archeological survey of the site,
but “did not identify any archaeological sites or evidence of cultural resources
within the survey area.”?! The Staff contacted the Advisory Council on Historic
Preservation and the Wisconsin Historical Society.?? The Staff also visited the
Wisconsin Historical Society and reviewed listings of archeological resources.?>?
Based on the information it gathered, the Staff concluded that there were no
historic properties or historic and cultural resources on the proposed site.?>* The
Wisconsin Historical Society confirmed that no historic properties would be
affected by the proposed action.??

Also as part of this review, the Staff initiated consultation with thirteen federally
recognized Indian Tribes with historic ties to southern Wisconsin.?>® The Staff
received scoping comments from one tribe, the Forest County Potawatomi, which
stated that the proposed project would be located on Potawatomi ancestral land,
expressed concern for any impacts to historic and cultural properties in that area,
and requested to receive the results of the historic and cultural investigation.?’

246 4

247 Id. The Staff determined that because the site does not contain any surface water features and the
nearby Rock River “does not contain marine or anadromous fish species,” there would be no federally
listed species within the action area under the jurisdiction of the National Marine Fisheries Service.
I1d.

24814, at 3-35 to 3-36.

2914 at 3-36.

2014, at 3-40, 4-28 to 4-29.

514 at 3-40; see also Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 43.

22Ex. NRC-009, FEIS, at 4-28 to 4-29.

253 Id.; Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 43.

254 Ex. NRC-009, FEIS at 4-28 to 4-29; Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions,
at 43.

235 Ex. NRC-009, FEIS, at 4-29.

256 1d.

257 I4.; Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 31-33.
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The Staff attempted to contact the Tribe to share information about its review.??
It also provided copies of the DEIS and FEIS to the Forest County Potawatomi,
along with the other affected Tribes.?® The Peoria Tribe of Indians of Oklahoma
commented on the DEIS and stated that the proposed action would not appear
to affect items of cultural significance to the Tribe but requested immediate
notification and consultation if items covered under the Native American Graves
Protection and Repatriation Act are discovered onsite.?®

The Staff also analyzed alternatives to the proposed action.?®! This review
included consideration of the no-action alternative, alternative sites, and alterna-
tive technologies.?? For the no-action alternative, i.e., if the construction permit
were to be denied, the Staff found that no changes would occur on the site, but
that alternative also would not meet the purpose of the proposed action — to
provide a domestic supply of molybdenum-99.263 After reviewing the applicant’s
systematic site-selection process, the Staff examined two alternative sites, both
in the State of Wisconsin — one in Chippewa Falls, and one in Stevens Point.?6*
The Staff compared the environmental costs and benefits of the proposed action
at these alternative sites with the costs and benefits of the proposed action at
the Janesville site.?%> The Staff found that impacts at the Chippewa Falls site
would be small for all resource areas except for noise and traffic.?% It found that
impacts at the Stevens Point site would be small for all resource areas except for
traffic, noise, and visual impacts to the surrounding landscape.?®’” With “small to
moderate impacts” in fewer resource areas, the Staff concluded that the Janesville
site was the environmentally preferable alternative site.?s

The Staff considered three technologies for the production of medical isotopes
that it found to be feasible: neutron capture technology, aqueous homogenous
reactor technology, and linear-accelerator-based technology.?®® The Staff selected
these technologies because at the time the Staff was preparing the EIS, they had

28 Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 32. The Staff represented that it
provided information about the availability of SHINE’s archeological survey report to the Potawatomi
Tribe in March 2015. Id.

259 14

260 1d.

261 See Ex. NRC-009, FEIS, Ch. 5.

202 1d. at 5-1.

263 1d. at 5-1 to 5-2.

264 1d. at 5-2 to 5-6.

265 Id. at 5-103 to 5-105.

2606 By NRC-013, Construction Permit Application Review, SHINE Medical Technologies, Envi-
ronmental Panel (Dec. 8, 2015), at 12 (Staff Environmental Panel Presentation).

267 1d.

268 T, at 181 (Ms. Moser).

269 Ex. NRC-009, FEIS, at 5-92.
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been selected to receive funding from the National Nuclear Security Adminis-
tration.?’? The Staff further narrowed its review of these alternatives, however,
to one technology — the linear accelerator — because sufficient information
was not available to review the other alternatives.?’! The Staff concluded that the
linear accelerator technology, if constructed, operated, and decommissioned at
the Janesville site, would have similar impacts to SHINE’s proposed technology
— small impacts in all resource areas except for traffic, which would be small to
moderate.?’?

Considering the results of its environmental review the Staff recommended the
issuance of the construction permit to SHINE.?”> At the operating license stage,
the Staff will prepare a supplement to the FEIS to address any new and significant
information that was not available during its review of the construction permit
application.?™

F. Findings

We have conducted an independent review of the sufficiency of the Staff’s
safety findings, with particular attention to the topics discussed above. Our
findings, however, are based on the record as a whole. Based on the evidence
presented in the uncontested hearing, including the Staff’s review documents
and the testimony provided, we find that SHINE has described the proposed
design of the facility, including, but not limited to, the principal architectural
and engineering criteria for the design, and has identified major features or
components incorporated therein for the protection of the health and safety of the
public. Further technical or design information as may be required to complete the
safety analysis has reasonably been left for later consideration and will be supplied
in the Final Safety Analysis Report. SHINE has described the safety features or
components that require research and development and has identified, and there
will be conducted, a research and development program reasonably designed to
resolve any safety questions associated with these features or components. On
the basis of the foregoing, we find that there is reasonable assurance that open
safety questions will be resolved satisfactorily at or before the latest date stated
in the application for completion of construction of the proposed facility, and
that, taking into consideration the site criteria in 10 C.F.R. Part 100, the proposed

210 1d. at 5-92 to 5-93.

271 Id. at 5-93 to 5-94; Tr. at 179-80 (Ms. Moser).

2712 Ex. NRC-009, FEIS, at 5-104 to 5-105.

213 1d. at 6-13.

214 Ex. NRC-004-R, Staff Responses to Pre-Hearing Questions, at 40.
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facility can be constructed and operated at the proposed location without undue
risk to the health and safety of the public.

In making these findings, we also conclude that: there is reasonable assurance
that construction of the facility will not endanger the health and safety of the
public, and that the authorized activities can be conducted in compliance with
the NRC’s regulations, including the requirements in 10 C.F.R. Part 20; SHINE
is technically and financially qualified to engage in the activities authorized;
issuance of the construction permit will not be inimical to the common defense
and security or to the health and safety of the public; and SHINE’s application
meets the standards and requirements of the Atomic Energy Act and the NRC’s
regulations, and the required notifications to other agencies or bodies have been
duly made.?””> Additionally, we find that the Staff’s proposed permit conditions are
appropriately drawn and sufficient to provide reasonable assurance of adequate
protection of public health and safety.?’®

We also conducted an independentreview of the Staff’s environmental analysis
in the FEIS, taking into account the particular requirements of NEPA. NEPA
§ 102(2)(A) requires agencies to use “a systematic, interdisciplinary approach
which will insure the integrated use of the natural and social sciences and the en-
vironmental design arts” in decision-making that may impact the environment.?”’
We find that the environmental review team used the systematic, interdisciplinary
approach that NEPA requires.”’”® The environmental review team consisted of
over twenty individuals with expertise in disciplines including ecology, geology,
hydrology, human health, socioeconomics, and cultural resources.?”

NEPA § 102(2)(E) calls for agencies to study, develop, and describe appro-
priate alternatives.?® The alternatives analysis is the “heart of the environmental
impact statement.”?8! Based on the Staff’s testimony at the hearing, as well as the
discussion in the FEIS, we find that the environmental review identified an appro-
priate range of alternatives with respect to the no-action alternative, alternative
technologies, and alternative sites and adequately described the environmental

275 See, e.g., 10 C.F.R. § 2.104(a); Ex. NRC-009, FEIS, at 1-6 to 1-7.

276 See 10 C.F.R. §§ 50.35(b), 50.50; Ex. NRC-002-R, Draft Construction Permit, at 2-3. We agree
with the Staff’s decision to remove the proposed permit condition that would have set forth criteria for
SHINE to obtain pre-approval for certain construction changes. See Ex. NRC-004-R, Staff Responses
to Pre-Hearing Questions, at 45-47; see also supra note 144.

ZITNEPA § 102(2)(A), 42 U.S.C. §4332(2)(A).

278 See, e.g., Tr. at 170-87 (providing an overview of the Staff’s environmental review methodology
and findings); Ex. NRC-013, Staff Environmental Panel Presentation, at 5-16.

219 Ex. NRC-009, FEIS, at 7-1 (listing contributors from the NRC; Department of Energy, National
Nuclear Security Administration; Los Alamos Technical Associates; and Idoneous Consulting).

Z80NEPA § 102(2)(E), 42 U.S.C. § 4332(2)(E).

28110 C.F.R. Part 51, Subpart A, App. A, § 5.
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impacts of each alternative.?> We find reasonable the Staff’s conclusion that
none of the alternatives considered is environmentally preferable to the proposed
action.?®?

NEPA § 102(2)(C) requires us to assess the relationship between local short-
term uses and long-term productivity of the environment, to consider alternatives,
and to describe the unavoidable adverse environmental impacts and the irre-
versible and irretrievable commitments of resources associated with the proposed
action.”®* The discussion of alternatives is in Chapter 5 of the FEIS; the other
items are discussed in Chapter 6.2% The environmental review team found that
the short-term uses of the environment — construction, operation, and decom-
missioning of the SHINE facility — would commit land and energy indefinitely
or permanently.?® After the facility is decommissioned, the land could return
to productive use, but it may not be suitable for farming, depending on the
condition of the soil, and would be further limited if the land is used to meet
waste disposal needs.?” Also in the short term, however, the project would bring
increased employment, expenditures, and tax revenues that would directly benefit
local, regional, and state economies.?®® Additionally, there could be long-term
benefits from “[1Jocal governments investing project-generated tax revenues into
infrastructure and other required services,” which would enhance economic pro-
ductivity; and the additional infrastructure resulting from the SHINE facility (e.g.,
connection to water and sewer systems) “would be available and beneficial for
any future use of the proposed SHINE facility after its decommissioning.”?%

Chapter 6 of the FEIS includes a chart of the unavoidable adverse environ-
mental impacts during construction, operation, and decommissioning, along with
actions to mitigate those impacts.?®® The environmental review team found that
the unavoidable adverse impacts of the project would be small for all resource
areas, except for increased traffic during construction and decommissioning,
which could be small to moderate.?' To mitigate traffic impacts, “SHINE would
stagger construction work-shift schedules to reduce the hourly traffic flow . . . and

282 See, e.g., Tr. at 176-82, 188-89 (Ms. Moser); Ex. NRC-009, FEIS, Ch. 5.
283 See, e.g., Tr. at 181-83 (Ms. Moser); Ex. NRC-009, FEIS, at 6-4.

284 NEPA § 102(2)(C)(ii)-(v), 42 U.S.C. § 4332(2)(C)(ii)-(v).

285 Ex. NRC-009, FEIS, Chs. 5-6.

286 1d. at 6-11 to 6-12.

27 1d. at 6-12.

288 1d.

289 1d.

290 1d. tbl. 6-2.

P1d. at 6-5, 6-9; Tr. at 65-66 (Ms. Marshall).
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schedule truck deliveries early in the day to help reduce traffic congestion.”?
SHINE also would follow delivery routes and avoid residential areas.??

Finally, with regard to irreversible and irretrievable commitments of resources,
the environmental review team concluded that construction of the SHINE facility
would irretrievably consume construction materials, unless SHINE recycles them
after decommissioning.?** The soils on the property could be irreversibly damaged,
such that they would no longer be suitable for farming.?*> During operation, the
uranium used in the production of molybdenum-99 “would be the main resource
that would be irreversibly and irretrievably committed.”?® The Staff also found
that electricity, fuel, and water would be expended, but that the amounts used for
constructing, operating, and decommissioning the SHINE facility would not be
expected “to deplete available supplies or exceed available system capacities.”>’

We must weigh these unavoidable adverse environmental impacts and resource
commitments — the environmental “costs” of the project — against the project’s
benefits.?*® Considering the need for a reliable supply of medical isotopes in the
United States and the expected increase in jobs and tax revenue described during
the hearing and in the FEIS, we find that the benefits of the project outweigh the
costs described above. Moreover, we have considered each of the requirements
of NEPA § 102(2)(C) and find nothing in the record that would lead us to disturb
the Staff’s conclusions on those requirements.

In sum, for each of the topics discussed at the hearing and in today’s decision,
we find that the Staff’s review was reasonably supported in logic and fact and
sufficient to support the Staff’s conclusions. Based on our review of the FEIS,
we also find that the remainder of the FEIS was reasonably supported and
sufficient to support the Staff’s conclusions. Therefore, as a result of our review
of the FEIS, and in accordance with the Notice of Hearing for this uncontested
proceeding, we find that the requirements of NEPA § 102(2)(A), (C), and (E), and
the applicable regulations in 10 C.F.R. Part 51, have been satisfied with respect
to the construction permit application. We independently considered the final
balance among conflicting factors contained in the record of this proceeding. We
find, after weighing the environmental, economic, technical, and other benefits
against environmental and other costs, and considering reasonable alternatives,
that the construction permit should be issued.

292 Ex. NRC-009, FEIS, at 6-9.
293 1d.

2941d. at 6-12.

295 1d.

296 1d.

271d. at 6-13.

298 Cf. 10 C.F.R. § 51.105(a).
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III. CONCLUSION

We find that, with respect to the safety and environmental issues before us,
the Staff’s review of SHINE’s construction permit application was sufficient to
support issuance of the construction permit. We authorize the Director of the
Office of Nuclear Reactor Regulation to issue the permit for the construction of
the SHINE Medical Radioisotope Production Facility. Additionally, we authorize
the Staff to issue the record of decision, subject to its revision as necessary to
reflect the findings in this decision.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 25th day of February 2016.
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Cite as 83 NRC 97 (2016) LBP-16-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, lll, Chairman
Dr. Anthony J. Baratta
Dr. William W. Sager

In the Matter of Docket Nos. 52-014-COL
52-015-COL
(ASLBP No. 08-864-02-COL-BDO01)

TENNESSEE VALLEY AUTHORITY
(Bellefonte Nuclear Power Plant,
Units 3 and 4) February 29, 2016

In this 10 C.F.R. Part 52 proceeding regarding the application of the Tennessee
Valley Authority (TVA) for issuance of combined licenses (COLs) authorizing
the construction and operation of two new reactors at TVA’s existing Bellefonte
Nuclear Power Plant site, finding that the record does not suggest any harm to
the other parties to this proceeding or the public interest in general, pursuant to
10 C.F.R. §2.107(a) the Licensing Board grants TVA’s unopposed motion to
withdraw its COL application, without prejudice, and terminates this proceeding.

RULES OF PRACTICE: WITHDRAWAL OF LICENSE
APPLICATION

The circumstances under which an applicant can withdraw an application
docketed by the agency are set forth in section 2.107(a) of Title 10 of the Code
of Federal Regulations, entitled “Withdrawal of application,” which states in
pertinent part:

The Commission may permit an applicant to withdraw an application prior to the
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issuance of a notice of hearing on such terms and conditions as it may prescribe, or
may, on receiving a request for withdrawal of an application, deny the application
or dismiss it with prejudice. . . . Withdrawal of an application after issuance of a
notice of hearing shall be on such terms as the presiding officer may prescribe.

RULES OF PRACTICE: WITHDRAWAL OF LICENSE
APPLICATION (ADJUDICATORY PROCEEDING MOOTNESS)

MOOTNESS (LICENSE APPLICATION WITHDRAWAL)

Commission caselaw indicates that the withdrawal of an application moots any
adjudicatory proceeding regarding that application. See Niagara Mohawk Power
Corp. (Nine Mile Point Nuclear Station, Units 1 and 2), CLI-00-9, 51 NRC 293,
294 (2000).

RULES OF PRACTICE: JURISDICTION (LICENSING BOARD)

NOTICE OF HEARING (LICENSING BOARD JURISDICTION OVER
APPLICATION WITHDRAWAL MOTION)

WITHDRAWAL OF LICENSE APPLICATION (LICENSING BOARD
JURISDICTION)

Consistent with 10 C.F.R. §2.107(a), a licensing board lacks jurisdiction to
impose conditions upon, or otherwise impede, the withdrawal of an application
associated with a proceeding before the board unless a notice of hearing has been
issued. But once such a notice has been issued, any application withdrawal request
must be approved by the licensing board and is subject to any appropriate con-
ditions the board may impose. See Philadelphia Electric Co. (Fulton Generating
Station, Units 1 and 2), ALAB-657, 14 NRC 967, 974 (1981); U.S. Department
of Energy (High-Level Waste Repository), LBP-10-11, 71 NRC 609, 624 (2010),
aff’d by an equally divided Commission, CLI-11-7, 74 NRC 212 (2011).

RULES OF PRACTICE: WITHDRAWAL OF LICENSE
APPLICATION (IMPOSITION OF CONDITIONS; WITH OR
WITHOUT PREJUDICE)

If an adequate showing is made of withdrawal-associated harm to a party
or the public interest in general, a licensing board can act to grant either (1) a
withdrawal without prejudice (signifying no merits disposition was made and the
application can be refiled), albeit with appropriate conditions to protect a party
or the public interest, see Duke Power Co. (Perkins Nuclear Station, Units 1, 2,
and 3), LBP-82-81, 16 NRC 1128, 1134-35 (1982); or (2) a withdrawal with

98



prejudice (which precludes an application from being refiled), see Puerto Rico
Electric Power Authority (North Coast Nuclear Plant, Unit 1), ALAB-662, 14
NRC 1125, 1132, 1135 (1981).

RULES OF PRACTICE: BURDEN OF PROOF (CONDITIONS ON
APPROVAL OF LICENSE APPLICATION WITHDRAWAL MOTION)

WITHDRAWAL OF LICENSE APPLICATION (IMPOSITION OF
CONDITIONS)

A licensing board has significant leeway in defining the circumstances under
which an application can be withdrawn, but any withdrawal terms imposed by
a board must bear a reasonable relationship to the conduct and the legal harm
at which they are aimed and the record must support any findings concerning
the conduct and the harm in question. See Fulton, ALAB-657, 14 NRC at 974.
In addition, while the proponent of a withdrawal condition bears the burden of
offering some explanation regarding the relief sought, see Sequoyah Fuels Corp.,
CLI-95-2, 41 NRC 179, 192-93 (1995), purported harms that generally have not
been considered adequate to warrant imposing conditions on a without-prejudice
withdrawal or to sustain a with-prejudice withdrawal include the uncertainty and
expense associated with additional hearings or other litigation, harm to property
values, and psychological harm. See N. Coast, ALAB-662, 14 NRC at 1135;
Fulton, ALAB-657, 14 NRC at 973, 978-79; Philadelphia Electric Co. (Fulton
Generating Station, Units 1 and 2), LBP-84-43, 20 NRC 1333, 1337-38 (1984);
Perkins, LBP-82-81, 16 NRC at 1134-35.

RULES OF PRACTICE: WITHDRAWAL OF LICENSE
APPLICATION (WITH OR WITHOUT PREJUDICE)

Mandating a with-prejudice withdrawal is a severe sanction that should be
reserved for those unusual situations that involve substantial prejudice to a party
or the public interest in general. See N. Coast, ALAB-662, 14 NRC at 1132-33.

RULES OF PRACTICE: JURISDICTION (LICENSING BOARD)

NOTICE OF HEARING (PROVIDING LICENSING BOARD
JURISDICTION OVER APPLICATION WITHDRAWAL MOTION)

WITHDRAWAL OF LICENSE APPLICATION (LICENSING BOARD
JURISDICTION)

Generally, the initial hearing notice for an agency licensing case is a Com-
mission-issued “notice of opportunity for a hearing,” which offers any interested
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person the chance to file an intervention petition challenging a requested licensing
action. Yet, in such a “contested” case, as it is often referred to, that hearing
opportunity notice would not trigger licensing board jurisdiction over a withdrawal
motion. See Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), LBP-86-37, 24 NRC 719, 723-24 (1986) (in reactor
operating license case, notice of hearing, rather than notice of receipt of application
or notice of opportunity for a hearing, triggers licensing board jurisdiction under
section 2.107(a) to approve withdrawal motion). Instead, in such a “contested”
case, in most instances licensing board promulgation of a “notice of hearing”
providing board jurisdiction over a withdrawal motion comes after the board
has ruled on the efficacy of any intervention petitions and determined that an
adjudicatory hearing is warranted. See id.

RULES OF PRACTICE: NOTICE OF HEARING (MANDATORY OR
UNCONTESTED PROCEEDING)

NOTICE OF PROPOSED ACTION OR OPPORTUNITY FOR
HEARING (CONTESTED PROCEEDING)

Consistent with the requirements of Atomic Energy Act (AEA) § 189a(1)(A),
42 U.S.C. §2239(a)(1)(A), in a proceeding regarding a COL applicant that
requests permission to construct a commercial production or utilization facility
under AEA § 103, 42 U.S.C. §2133, a Commission-issued “notice of hearing”
denotes a so-called “mandatory” or “uncontested”” hearing in which the applicant
and the NRC Staff are the parties. See Kerr-McGee Chemical Corp. (West
Chicago Rare Earths Facility), CLI-82-2, 15 NRC 232, 246 (1982), aff’d, City
of West Chicago v. NRC, 701 F.2d 632 (7th Cir. 1983). Additionally, a hearing
opportunity component to that notice advising interested persons that they could
seek to challenge the COL application by attempting to become a party to a
“contested” hearing would provide the genesis for a case before a licensing board.

MEMORANDUM AND ORDER
(Granting Motion to Withdraw Application and
Terminating Proceeding)

On February 12, 2016, the Tennessee Valley Authority (TVA) filed a motion
asking that this Licensing Board authorize the withdrawal, without prejudice,
of its pending application seeking 10 C.F.R. Part 52 combined licenses (COLs)
to construct and operate proposed Units 3 and 4 at TVA’s existing Bellefonte
Nuclear Power Plant (BNPP) site in Jackson County, Alabama. See [TVA]’s
Motion to Withdraw COL Application Without Prejudice (Feb. 12, 2016) at 1
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[hereinafter TVA Withdrawal Motion]. In its motion, TVA states that neither
the NRC Staff nor intervenors Blue Ridge Environmental Defense League and
Southern Alliance for Clean Energy (Joint Intervenors) oppose its withdrawal
motion. See id. at 2; see also NRC Staff Response to Board Order Requesting
Briefing (Feb. 12, 2016) at 1 n.4 (referencing TVA’s “unopposed” withdrawal
motion) [hereinafter Staff Response].

For the reasons set forth below, we grant TVA’s motion to withdraw its COL
application (COLA) for the BNPP Units 3 and 4, without prejudice, and terminate
this adjudicatory proceeding.

I. BACKGROUND

In the Board’s two previous published decisions in this case, we outlined the
circumstances surrounding the October 2007 submission of TVA’s COLA for
BNPP Units 3 and 4 and the 2008 initiation of this adjudicatory proceeding,
see LBP-08-16, 68 NRC 361, 374-77 (2008), rev’d in part, CLI-09-3, 69 NRC
68 (2009), and referred ruling declined, CLI-09-21, 70 NRC 927 (2009), and
the subsequent 2011 TVA-requested suspension of the Staff’s technical review
of that application pending a TVA analysis of its long-term energy needs, see
LBP-11-37, 74 NRC 774, 778-79 (2011). The Staff’s suspension of TVA’s
application review, in effect, suspended this proceeding as well.! See id. at 779;
see also 10 C.F.R. §2.332(d).

Thereafter, in an August 25, 2015 issuance, the Board inquired about the status
of TVA’s plans for BNPP Units 3 and 4 in light of the August 21 TVA Board
of Directors’ approval of an Integrated Resource Plan (IRP) that suggested any
renewed licensing activity at the BNPP site was anticipated to occur, if at all, in
the mid-2020s or beyond. See Licensing Board Memorandum and Order (Request
for Joint Status Report) (Aug. 25, 2015) at 1-3 (unpublished) [hereinafter Board
Status Report Order]. Specifically, the Board asked the parties to provide a joint
report addressing how this case should proceed.? See id. at 3. Among other things,
the Board asked that the parties consider application withdrawal or a settlement

I'The parties continued to submit periodic mandatory document disclosures pursuant to 10 C.F.R.
§2.336(d). See Licensing Board Memorandum and Order (Revising Schedule for Mandatory Disclo-
sure/Hearing File Updates) (Apr. 20, 2012) at 2 (unpublished).

2In requesting this status report, the Board explained that

[t]his potential decade-long hiatus once again raises the question of this adjudicatory pro-
ceeding’s continued efficacy, particularly given the strong likelihood that, prior to receiving
further Board consideration as part of this adjudication (or garnering additional staff attention
as part of an active licensing review), TVA’s current COLA would need appreciable revision
to address intervening technical and environmental developments.

Board Status Report Order at 2-3 (citation omitted).
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that would permit this adjudicatory proceeding to be terminated conditioned on
a Staff commitment to seek renoticing of the opportunity for a hearing if the
Staff’s TVA COLA technical review was reinstated. See id. at 3-4 (citing UniStar
Nuclear Energy [COLA] for Calvert Cliffs Nuclear Power Plant, Unit 3, 80 Fed.
Reg. 42,558, 42,559 (July 17, 2015) (COLA withdrawal notice); AmerenUE
(Callaway Plant, Unit 2), LBP-09-23, 70 NRC 659 (2009) (COLA case settlement
based on renoticing)). In a September 23 response, the parties informed the Board
that (1) TVA was still evaluating its plans with respect to BNPP Units 3 and 4 and
did not intend to withdraw the COLA at that time; and (2) the parties anticipated
engaging in settlement discussions and would provide the Board with another
status report in early November. See Joint Status Report (Sept. 23, 2015) at 1.
Subsequently, the parties filed a November 2 report declaring that no settlement
had been reached and that no additional settlement discussions were planned.
See Updated Joint Status Report (Nov. 2, 2015) at 2 [hereinafter Updated Status
Report].

Advising the parties that it needed more information before determining
how to proceed, the Board scheduled a telephone prehearing conference for
December 4, 2015. See Licensing Board Memorandum and Order (Scheduling
Prehearing Conference) (Dec. 1, 2015) at 1 (unpublished); see also Licensing
Board Memorandum and Order (Scheduling Telephone Conference) (Nov. 23,
2015) at 2 (unpublished). During that conference call, when the Board raised the
question of further settlement discussions,® Joint Intervenors expressed a strong
disinclination to engage in further talks regarding terminating this adjudication
without the application being withdrawn by TVA. See Tr. at 316. Then, as a
followup to the December 4 prehearing conference, in a January 4, 2016 issuance
the Board identified additional settlement conditions that it asked the parties
to confirm they had considered previously, see Licensing Board Memorandum
and Order (Request for Additional Status Information) (Jan. 4, 2016) at 2-4
(unpublished), which the parties did in a January 19 filing, see Joint Response to
Board Request for Additional Status Information (Jan. 19, 2016) at 1-2.

On that same date, however, Joint Intervenors submitted a separate filing
asserting, among other things, that in the absence of a settlement, termination of
this adjudication could result only from TVA’s withdrawl of its COLA or Board
dismissal of the TV A application as having been abandoned. See Joint Intervenors’
Separate Statement Regarding Additional Status Information (Jan. 19, 2016) at 2

3 At the outset, the Board also suggested the possibility of the appointment of a settlement judge
pursuant to 10 C.F.R. § 2.338(b) to aid the parties in their discussions. See Board Status Report Order
at 4 n.4. Although TVA initially voiced support for obtaining a settlement judge, see Updated Status
Report at 2, in the face of Joint Intervenors’ opposition to such a designation, both TVA and the Staff
indicated they did not support any effort to have a settlement judge named absent agreement by all the
parties, see Tr. at 310-14.
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(citing Puerto Rico Electric Power Authority (North Coast Nuclear Plant, Unit
1), ALAB-605, 12 NRC 153 (1980)). By issuance dated January 22, the Board
asked the parties to submit briefs, with TV A and Staff filing first, on the issues of
(1) whether the current circumstances regarding TVA planning for BNPP Units
3 and 4, as outlined in the 2015 IRP, could be considered actual or constructive
abandonment of its COLA; and (2) the TVA/Staff resource implications of
restarting Staff’s suspended technical review as compared to TVA refiling the
COLA if TVA decided to proceed with BNPP Units 3 and 4 in the mid-2020s or
beyond. See Licensing Board Memorandum and Order (Requesting Party Briefs
on the Issue of “Abandonment”) (Jan. 22, 2016) at 2-3 (unpublished). But on the
February 12 due date for the TVA and Staff briefs, TVA submitted the motion to
withdraw the COLA for BNPP Units 3 and 4 that is now pending with the Board.*

II. ANALYSIS

The circumstances under which an applicant can withdraw an application
docketed by the agency are set forth in section 2.107(a) of Title 10 of the Code
of Federal Regulations, entitled “Withdrawal of application,” which states in
pertinent part:

The Commission may permit an applicant to withdraw an application prior to the
issuance of a notice of hearing on such terms and conditions as it may prescribe, or
may, on receiving a request for withdrawal of an application, deny the application
or dismiss it with prejudice. . . . Withdrawal of an application after issuance of a
notice of hearing shall be on such terms as the presiding officer may prescribe.

Commission caselaw also indicates that the withdrawal of an application moots
any adjudicatory proceeding regarding that application. See Niagara Mohawk
Power Corp. (Nine Mile Point Nuclear Station, Units 1 and 2), CLI-00-9, 51
NRC 293, 294 (2000).

Consistent with this regulation, a licensing board lacks jurisdiction to impose
conditions upon, or otherwise impede, the withdrawal of an application associated
with a proceeding before the board unless a notice of hearing has been issued.
But once such a notice has been issued, any application withdrawal request must
be approved by the licensing board and is subject to any appropriate conditions

“4In addition, on February 12 TVA filed a pleading stating that, in light of its withdrawal motion,
submitting a brief regarding the Board’s COLA abandonment and resource implication questions
was unnecessary as being moot. See [TVA]’s Brief in Response to the Board’s January 22, 2016
Order Requesting Briefs on Abandonment (Feb. 12, 2016) at 3-4. While making much the same
observation, the Staff nonetheless submitted a brief addressing both the COLA abandonment and
resource implication questions. See Staff Response at 1 n.4, 4-11.
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the board may impose. See Philadelphia Electric Co. (Fulton Generating Station,
Units 1 and 2), ALAB-657, 14 NRC 967, 974 (1981); U.S. Department of
Energy (High-Level Waste Repository), LBP-10-11, 71 NRC 609, 624 (2010),
aff’d by an equally divided Commission, CLI-11-7, 74 NRC 212 (2011). Further,
because the filing of an application usually is voluntary, an applicant’s withdrawal
decision is generally considered a business judgment, the soundness of which
is not a matter for licensing board consideration. See Pacific Gas and Electric
Co. (Stanislaus Nuclear Project, Unit 1), LBP-83-2, 17 NRC 45, 51 (1983). If,
however, an adequate showing is made of withdrawal-associated harm to a party
or the public interest in general, a licensing board can act to grant either (1) a
withdrawal without prejudice (signifying no merits disposition was made and the
application can be refiled), albeit with appropriate conditions to protect a party
or the public interest, see Duke Power Co. (Perkins Nuclear Station, Units 1, 2,
and 3), LBP-82-81, 16 NRC 1128, 1134-35 (1982); or (2) a withdrawal with
prejudice (which precludes an application from being refiled), see Puerto Rico
Electric Power Authority (North Coast Nuclear Plant, Unit 1), ALAB-662, 14
NRC 1125, 1132, 1135 (1981).°

In this instance, a notice of hearing having been issued in this proceeding,® this

5 A licensing board has significant leeway in defining the circumstances under which an application
can be withdrawn, but any withdrawal terms imposed by a board must bear a reasonable relationship
to the conduct and the legal harm at which they are aimed and the record must support any findings
concerning the conduct and the harm in question. See Fulton, ALAB-657, 14 NRC at 974. In
addition, while the proponent of a withdrawal condition bears the burden of offering some explanation
regarding the relief sought, see Sequoyah Fuels Corp., CLI-95-2, 41 NRC 179, 192-93 (1995),
purported harms that generally have not been considered adequate to warrant imposing conditions
on a without-prejudice withdrawal or to sustain a with-prejudice withdrawal include the uncertainty
and expense associated with additional hearings or other litigation, harm to property values, and
psychological harm. See N. Coast, ALAB-662, 14 NRC at 1135; Fulton, ALAB-657, 14 NRC at 973,
978-79; Philadelphia Electric Co. (Fulton Generating Station, Units 1 and 2), LBP-84-43, 20 NRC
1333, 1337-38 (1984); Perkins, LBP-82-81, 16 NRC at 1134-35. Further, mandating a with-prejudice
withdrawal is a severe sanction that should be reserved for those unusual situations that involve
substantial prejudice to a party or the public interest in general. See N. Coast, ALAB-662, 14 NRC at
1132-33.

© Generally, the initial hearing notice for an agency licensing case is a Commission-issued “notice
of opportunity for a hearing,” which offers any interested person the chance to file an intervention
petition challenging a requested licensing action. Yet, in such a “contested” case, as it is often referred
to, that hearing opportunity notice would not trigger licensing board jurisdiction over a withdrawal
motion. See Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2),
LBP-86-37, 24 NRC 719, 723-24 (1986) (in reactor operating license case, notice of hearing, rather
than notice of receipt of application or notice of opportunity for a hearing, triggers licensing board
jurisdiction under section 2.107(a) to approve withdrawal motion). Instead, in such a “contested” case,
in most instances licensing board promulgation of a “notice of hearing” providing board jurisdiction

(Continued)
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Board has jurisdiction over TVA’s February 12 request to withdraw its COLA
for BNPP Units 3 and 4. Further, nothing on the record before us suggests that
any harm to the other parties to this proceeding or the public interest in general
will accrue from granting TVA’s withdrawal request, which is not opposed by
either Joint Intervenors or the Staff. We thus approve TVA’s motion to withdraw
its application, without prejudice. See Exelon Nuclear Texas Holdings, LLC
(Victoria County Station Site), LBP-12-20, 76 NRC 215, 216 (2012).

III. CONCLUSION

In the exercise of our authority under 10 C.F.R. §2.107(a) and consistent
with that provision’s dictates,” the Licensing Board grants TVA’s February 12,
2016 unopposed motion to withdraw its pending COLA for BNPP Units 3 and 4,
without prejudice, and dismisses this adjudicatory proceeding.?

over a withdrawal motion comes after the board has ruled on the efficacy of any intervention petitions
and determined that an adjudicatory hearing is warranted. See id.

We observe, however, that this proceeding does not necessarily conform to that procedural frame-
work because the TVA COLA requested permission to construct acommercial production or utilization
facility under section 103 of the Atomic Energy Act (AEA), 42 U.S.C. §2133. As a consequence,
consistent with the requirements of AEA § 189a(1)(A), 42 U.S.C. § 2239(a)(1)(A), the initial hearing
notice for this proceeding was a February 2008 Commission-issued “notice of hearing,” see [TVA];
Notice of Hearing and Opportunity to Petition for Leave to Intervene on a [COL] for Bellefonte Units 3
and 4, 73 Fed. Reg. 7611, 7612 (Feb. 8, 2008), denoting that a so-called “mandatory” or “uncontested”
hearing would be conducted in which TVA and the Staff are the parties, see Kerr-McGee Chemical
Corp. (West Chicago Rare Earths Facility), CLI-82-2, 15 NRC 232, 246 (1982), aff’d, City of West
Chicago v. NRC, 701 F.2d 632 (7th Cir. 1983). Additionally, a hearing opportunity component to that
notice advised interested persons that they could seek to challenge the TVA COLA by attempting to
become a party to a “contested” hearing, see 73 Fed. Reg. at 7612, thereby providing the genesis for
this case before the Board.

In light of these circumstances, a question might be raised as to whether the Commission’s initial
February 2008 notice of hearing regarding the TVA COLA mandatory hearing operated, in and of
itself, to give this Board jurisdiction over TVA’s pending withdrawal motion in this contested case.
This is an issue we need not reach, however, given the Board’s own October 2008 issuance of a
notice of hearing for this adjudication. See Atomic Safety and Licensing Board Panel; In the Matter
of [TVA] ([BNPP] Units 3 and 4); Notice of Hearing (Application for [COL]), 73 Fed. Reg. 62,342
(Oct. 20, 2008). Moreover, whether the TVA withdrawal request requires some ruling relative to the
mandatory hearing portion of this proceeding would be a matter for determination by the Commission,
before which that aspect of the proceeding remains lodged.

7The Board also assumes that, in accord with 10 C.E.R. § 2.107(c), in due course the Staff will issue
a Federal Register notice of the withdrawal of the TVA COLA for BNPP Units 3 and 4. See supra
pp. 101-02 (referencing Federal Register notice of withdrawal of Calvert Cliffs facility COLA).

8 Although the Board’s action permitting the withdrawal of the TVA COLA for BNPP Units 3 and

(Continued)

105



For the foregoing reasons, it is this 29th day of February 2016, ORDERED
that the February 12, 2016 motion of applicant Tennessee Valley Authority to
withdraw its 10 C.F.R. Part 52 COLA for BNPP Units 3 and 4, without prejudice,
is granted, and this proceeding is terminated.’

THE ATOMIC SAFETY AND
LICENSING BOARD

G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE

Anthony J. Baratta
ADMINISTRATIVE JUDGE

William W. Sager
ADMINISTRATIVE JUDGE

Rockville, Maryland
February 29, 2016

4 has no effect upon the efficacy of the existing 10 C.F.R. Part 50 construction permits authorizing
TVA to build BNPP Units 1 and 2, see Tennessee Valley Authority (Bellefonte Nuclear Plant, Units 1
and 2), LBP-10-7, 71 NRC 391, appeal dismissed, CLI-10-26, 72 NRC 474 (2010), we note that TVA
recently announced it is considering declaring the BNPP site as surplus and entertaining the site’s sale,
see TVA, Potential Sale of Bellefonte Nuclear Plant Site, https://www.tva.gov/Newsroom/Bellefonte
(last visited Feb. 29, 2016).

9Because TVA’s without-prejudice withdrawal motion is unopposed and we have not imposed
any conditions in approving the motion, we do not include in this decision a statement concerning
the submission of petitions for review contesting this final licensing board determination pursuant
to 10 C.F.R. §2.341(b)(1). That being said, under section 2.341(a)(2), over the next 120 days the
Commission has the opportunity to conduct its own sua sponte review of this ruling.
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Cite as 83 NRC 107 (2016) LBP-16-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

William J. Froehlich, Chairman
G. Paul Bollwerk, Il
Nicholas G. Trikouros

In the Matter of Docket No. 40-38367-ML
(ASLBP No. 16-945-01-MLA-BDO01)

RARE ELEMENT RESOURCES, INC.
(Bear Lodge Project) March 23, 2016

RULES OF PRACTICE: WITHDRAWAL OF INTERVENOR

When a pending hearing petition is withdrawn by a petitioner and the proceed-
ing is one in which a hearing is not required in the absence of a hearing/intervention
petition, when only a single intervenor is participating, its withdrawal serves to
bring the proceeding to an end.

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

When a petitioner’s request to withdraw its hearing petition is granted without
prejudice and the proceeding is terminated, should the petitioner seek to refile, it
must comply with the requirements of 10 C.F.R. § 2.309(c)(1) for showing good
cause for filing any future request to intervene and request for hearing.

RULES OF PRACTICE: SUSPENSION OF PROCEEDING

(EFFICIENT LICENSING AND REGULATION)

It generally is in the public interest to avoid the expense of an adjudicatory
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hearing when NRC Staff review of a docketed license application has been
suspended.

RULES OF PRACTICE: CONTENTIONS (SPECIFICITY AND
BASIS)

A licensing board determination about whether an adjudicatory hearing re-
garding a license application can go forward, regardless of the suspension of
NRC Staff review of a docketed license application, is governed by whether a
petitioner sets forth with particularity both the interest of the petitioner and how
that interest may be affected by the proceeding. A petitioner must also provide
sufficient detail for proposed contentions to demonstrate that the issues raised are
admissible and that further inquiry is warranted.

ATOMIC ENERGY ACT: RIGHT TO HEARING

Atomic Energy Act § 189a(1)(A), the statutory basis for affording an adju-
dicatory hearing to challenge a materials license application, requires that an
intervenor specify one or more cognizable health, safety, or environmental con-
cerns to obtain a hearing at which the validity of such concerns can be litigated.

MEMORANDUM AND ORDER
(Granting Defenders of the Black Hills’ Request to Withdraw
Hearing Request and Terminating Proceeding)

I. BACKGROUND

A. Proceeding Initiation

On May 4, 2015, Rare Element Resources, Inc. (RER), filed an application
under 10 C.F.R. Part 40 to possess and use source material associated with the
processing of rare earth elements as part of the proposed Bear Lodge Project
in Crook and Weston Counties, Wyoming.! On November 16, 2015, notice of
RER'’s application to the Nuclear Regulatory Commission (NRC) was published
in the Federal Register, allowing anyone with interests affected by the application

'[RER] License Application for Source Material Possession Submitted to the Nuclear Regulatory
Commission at 1 §5.0, at 2 § 6.0 (May 4, 2015) (ADAMS Accession No. ML15134A434).
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to petition to intervene and request a hearing.”> Defenders of the Black Hills
(Defenders or Petitioner) filed a timely request for hearing.3

On January 21, 2016, RER sent two requests for suspension to the NRC.
Citing financial difficulties, RER sent one request to the NRC Staff to suspend all
permitting and licensing efforts,* and one request to the Commission to suspend
adjudicatory proceedings until the Staff’s licensing process resumes.’ The NRC
Staff granted RER’s request to suspend licensing review on February 4.

The Commission on February 1 referred Petitioner’s hearing request, along
with RER’s suspension request, to the Atomic Safety and Licensing Board Panel.’
On February 9, the Chief Administrative Judge established this Atomic Safety and
Licensing Board to conduct any adjudicatory proceeding regarding Defenders’
petition.® That same day, the NRC Staff and RER filed timely answers opposing
the petition to intervene and request for a hearing.® Both the NRC Staff and
RER argued that Petitioner did not provide sufficient information to demonstrate
standing or put forth an admissible contention.'®

The Licensing Board then suspended any pending procedural dates, in par-
ticular the deadline for Defenders to file a response to NRC Staff’s and RER’s
already-submitted answers to its request for a hearing,!' and scheduled a Febru-
ary 22, 2016 conference call with the participants regarding RER’s pending
request to suspend any adjudicatory proceeding.'?

2 [RER]; Bear Lodge Project, 80 Fed. Reg. 70,846 (Nov. 16, 2015).

3 Letter from Charmaine White Face, Coordinator for Defenders of the Black Hills, to Kenneth
Kalman, NRC Office of Nuclear Material Safety & Safeguards (Jan. 14, 2016).

“4Letter from Jaye Pickarts, RER Chief Operating Officer, to Andrew Persinko, Deputy Dir.,
NRC Div. of Decommissioning, Uranium Recovery, & Waste Programs (Jan. 21, 2016) (ADAMS
Accession No. ML16022A191).

5 Letter from Tyson R. Smith, RER Counsel, to NRC Commissioners (Jan. 21, 2016) (ADAMS
Accession No. ML16021A468).

©Letter from Michael A. Norato, Acting Deputy Dir., NRC Div. of Decommissioning, Uranium
Recovery & Waste Programs, to Jaye Pickarts, RER Chief Operating Officer (Feb. 4, 2016) (ADAMS
Accession No. ML16032A140).

7Memorandum from Annette L. Vietti-Cook, NRC Office of the Secretary (SECY), to E. Roy
Hawkens, Chief Administrative Judge, Atomic Safety and Licensing Board Panel (Feb. 1, 2016).

8 [RER]; Establishment of Atomic Safety and Licensing Board, 81 Fed. Reg. 7834 (Feb. 16, 2016).

9NRC Staff Response to [Defenders’] Petition to Intervene and Request for Hearing (Feb. 9, 2016)
[hereinafter NRC Staff Response]; [RER] Response to Petition to Intervene Filed by [Defenders]
(Feb. 9, 2016) [hereinafter RER Response].

IONRC Staff Response at 1, 13; RER Response at 1, 10.

! Licensing Board Order (Suspending Deadline for Filing Reply Pleading under Section 2.309(i)(2)
and Scheduling Telephone Conference Call to Establish Further Procedures) (Feb. 11, 2016) (unpub-
lished).

12Licensing Board Notice (Scheduling Conference Call) (Feb. 17, 2016) (unpublished).
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B. The February 22, 2016 Conference Call

During the February 22 conference call, RER requested that the Board continue
the adjudicatory proceeding, effectively seeking to withdraw its pending request
for suspension.!* In support of this change in position, RER noted that it had
already incurred the expense of filing its response to Defenders’ petition. RER
asserted that the most efficient way for the Board to proceed would be to
complete the only remaining steps necessary to determine whether a hearing on
Defenders’ petition should be convened, i.e., the submission of Petitioner’s reply
and the Board’s ruling on the viability of Defenders’ hearing request.'* The NRC
Staff also stated that it had no objection to moving forward with the adjudicatory
proceeding rather than suspending it.!> Petitioner stated that it preferred to suspend
the proceeding as originally requested by RER.!°

During that conference, the Board also discussed with the participants the
permitting review process related to the Bear Lodge Project through which RER
has been working with the United States Forest Service (Forest Service) to obtain
permission to operate a rare earth elements mining operation.!” The Forest Service
has also suspended review of the Bear Lodge Project at RER’s request.!®

In an Order issued February 24, 2016, the Licensing Board directed that the
adjudicatory portion of this docket would resume. The Board granted RER’s
February 22, 2016 oral request to withdraw its January 21 request to suspend
the adjudicatory proceeding and directed Defenders to file its reply pleading
by March 7, 2016."° The Board also indicated that Defenders’ reply should
address RER’s and NRC Staff’s answers in the areas of (1) Defenders’ standing
to participate in this proceeding under 10 C.F.R. §2.309(d)(1); and (2) the
admissibility of Petitioner’s contention under 10 C.F.R. § 2.309(f).°

B3 Tr. at 7-8 (Mr. Smith).

14Tr. at 16-17 (Mr. Smith).

I5Tr. at 8 (Mr. Carpenter).

16Ty, at 8-9 (Ms. White Face). Also in response to a Board inquiry, the representatives for Defenders
and RER indicated they were not inclined to enter into settlement discussions with an eye toward
possibly dismissing this adjudication, subject to renoticing at an appropriate time in the future. See
Tr. at 24-26.

17See Tr. at 10-11. The Forest Service is responsible for preparation of an environmental impact
statement for the actual mine site.

18U.S. Forest Service, News Release, “Bear Lodge Project — Rare Earth Mine — Suspended”
(Jan. 22, 2016), available at http://al23.g.akamai.net/7/123/11558/abc123/forestservic.download.aka
mai.com/11558/www/nepa/84481_FSPLT3_2669840.pdf.

19 Licensing Board Order (Addressing Request to Suspend the Proceeding) (Feb. 24, 2016) (unpub-
lished).

5. ats.
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C. Defenders’ Reply Pleading

On March 4, 2016, Defenders filed its reply by e-mail.?! Defenders’ Reply
alleged, without further explanation, that the “NRC was improperly implementing
NEPA”?? and that Defenders has “met the legal standing burden.”?® The reply
neither addressed the admissibility of Petitioner’s contention under 10 C.F.R.
§2.309(f) nor responded to the standing and admissibility challenges raised by
NRC Staff and RER in their respective answers. Defenders’ Reply concluded
that “[t]o avoid any further expenditure of public resources on this suspended
Application, we hereby formally withdraw our Request for Hearing of January 14,
2016. We reserve the right to resubmit such a Request for Hearing at such time
as the suspension of this Application may be lifted.”?*

II. ANALYSIS AND FINDINGS

It generally is in the public interest to avoid the expense of an adjudicatory
hearing when NRC Staff review of a docketed license application has been
suspended.?” A licensing board determination about whether an adjudicatory
hearing regarding a license application can go forward, regardless of such a
suspension, is governed by whether a petitioner sets forth with particularity
both the interest of the petitioner and how that interest may be affected by
the proceeding. A petitioner must also provide sufficient detail for proposed
contentions to demonstrate that the issues raised are admissible and that further
inquiry is warranted.?® Atomic Energy Act § 189a(1)(A),? the statutory basis for
affording an adjudicatory hearing to challenge a materials license application

21 Reply of Defenders of the Black Hills to ASLB Order Dated Feb. 24, 2016 (Mar. 4, 2016)
[hereinafter Defenders Reply]. During the February 22, 2016 conference call, Defenders assured the
Board that it would be able to utilize the agency’s E-Filing system. See Tr. at 13-14 (Ms. White Face).
However, Defenders’ Reply was only served on the parties and the Licensing Board’s members and
law clerk by e-mail, which failed to reach the Board Chairman because an incorrect e-mail address
was used.

22 Defenders Reply at 1.

Bd. at 3.

2.

25 See Tennessee Valley Authority (Bellefonte Nuclear Power Plant, Units 3 and 4), LBP-16-1, 83
NRC 97, 101 (2016) (Staff license review suspension, entered at applicant’s request, had effect of
suspending associated adjudicatory proceeding).

26 Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station), LBP-82-4, 15 NRC
199, 206 (1982); see also Amergen Energy Co., LLC (Oyster Creek Nuclear Generating Station),
LBP-06-22, 64 NRC 229, 234-35 (2006); Philadelphia Electric Co. (Limerick Generating Station,
Unit 1), LBP-86-9, 23 NRC 273, 277 (1986).

42 U.S.C. §2239(a)(1)(A).
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like that submitted by RER, requires that an intervenor specify one or more
cognizable health, safety, or environmental concerns to obtain a hearing at which
the validity of such concerns can be litigated.?® In this instance, while noting that
the concerns expressed by RER and the NRC Staff regarding Defenders’ standing
and the admissibility of its sole contention are not insubstantial, given Defenders’
requested withdrawal of its hearing petition, we need not reach the question of
whether those challenges would be sufficient to require that Defenders’ petition
be dismissed.

Because Defenders has not requested, and we see no basis for mandating,
that the withdrawal of its hearing petition be “with prejudice” (so as to have
the effect of precluding a subsequent refiling on the same grounds), Defenders’
assertion that it reserves the “right to resubmit such a Request for Hearing at
such time as the suspension of the Application may be lifted” is consistent with
longstanding agency case law.? At the same time, should Defenders seek to
refile,® it must comply with the requirements of 10 C.F.R. §2.309(c)(1) for
showing good cause for filing any future request to intervene and request for
hearing.’! Additionally, Petitioner must follow NRC requirements for establishing
standing and an admissible contention. For an organization to show standing on
a representational basis, these requirements include providing (1) a statement as
to whom the organization represents; (2) a sworn statement indicating where the
represented individuals reside or how far they reside from the alleged threat and

28 Business and Professional People for the Public Interest v. AEC, 504 F.2d 424, 428-29 (D.C. Cir.
1974).

2 See Mississippi Power and Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), LBP-73-41, 6
AEC 1057, 1057 (1973) (granting request to withdraw hearing petition, without prejudice).

30 Citing computer equipment incompatibility, Defenders initially requested an exemption from the
requirement in the agency’s rules of practice to submit pleadings via the agency’s E-Filing system. See
Letter from Charmaine White Face, Defenders Coordinator, to Rulemaking and Adjudications Staff,
SECY (Jan. 6, 2016); see also 10 C.F.R. § 2.302(g)(4). As we observed previously, see supra note 21,
during the February 22 prehearing conference, Defenders Coordinator Ms. White Face indicated that
with the assistance of the NRC’s E-Filing Help Desk, she had been able to connect with the system,
meaning that the pending exemption request had become moot. Tr. at 14. If Defenders should decide
to make any additional hearing-related filings with the agency, we urge it to use the E-Filing system to
ensure those filings are properly received and served. If Defenders have any issues with the E-Filing
system, it should contact the Help Desk for assistance.

31See Grand Gulf, LBP-73-41, 6 AEC at 1057-58 (petitioner seeking to reinstate a withdrawn
intervention request must show good cause under agency’s then-existing late-filing requirements).
Under the agency’s current regulations, section 2.309(c)(1) provides that hearing requests and
intervention petitions filed after the initial Federal Register hearing opportunity notice date regarding
a requested licensing action must demonstrate good cause by showing that (i) the information upon
which the filing is based was not previously available; (ii) the information upon which the filing
is based is materially different from information previously available; and (iii) the filing has been
submitted in a timely fashion based on the availability of the subsequent information.
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that the organization has the individuals’ permission to represent their interests;
and (3) a plausible scenario concerning how the individuals may suffer health
or safety consequences.?? A petitioner must also submit at least one admissible
contention that satisfies all six criteria in 10 C.F.R. § 2.309(f)(1). If any one of
these admissibility requirements is not met, a contention must be rejected.?

We thus conclude that Defenders’ March 4 request to withdraw its pending
hearing petition should be granted, without prejudice to Defenders’ subsequent
submission of a hearing request regarding the still-pending RER application.?
Further, this proceeding being “one in which a hearing is not required in the
absence of a hearing/intervention petition, when only a single intervenor is
participating, ‘its withdrawal serves to bring the proceeding to an end.””%

III. LICENSING BOARD ORDER

1. Defenders of the Black Hills’ March 4, 2016 request to withdraw its
January 14, 2016 request for hearing is GRANTED.

2. The adjudicatory proceeding associated with this docket is TERMINAT-
ED.

3. Inaccordance with the provisions of 10 C.F.R. § 2.311, as it rules upon an
intervention petition, any appeal to the Commission from this Memorandum and
Order must be taken within twenty-five (25) days after it is served.

32 See International Uranium (USA) Corp. (White Mesa Uranium Mill), CLI-01-21, 54 NRC 247,
250-51 (2001); see also International Uranium (USA) Corp. (White Mesa Uranium Mill), LBP-97-12,
46 NRC 1, 6 (1997). Alternatively, an organization can assert that it has standing to intervene in
its own right, i.e., organizational standing, but to do so successfully it must establish a discrete
institutional injury to the organization’s interests, which must be based on something more than a
general environmental or policy interest in the subject matter of the proceeding. See White Mesa,
CLI-01-21, 54 NRC at 252.

33 Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12,
34 NRC 149, 155 (1991).

34 The Staff indicated during the February 22 conference that if the current license review suspension
is lifted, this would only be reflected in the public record by a letter from the NRC Staff to RER,
not by another Federal Register notice. See Tr. at 29-30. Upon inquiry from the Board, however,
RER committed to providing Petitioner with a copy of any RER request to resume the Staff’s review
process, while the Staff agreed to provide Petitioner with a copy of any determination regarding
the resumption of that process. See NRC Staff and [RER] Joint Response to Board Memorandum
(Mar. 22, 2016) at 2; see also Licensing Board Memorandum (Regarding Information Concerning
Status of License Review Suspension) (Mar. 17, 2016) at 2 (unpublished).

35 International Uranium (USA) Corp. (Receipt of Additional Material from Tonawanda, New
York), LBP-00-11, 51 NRC 178, 180 (2000) (quoting Houston Lighting and Power Co. (South Texas
Project, Units 1 and 2), ALAB-799, 21 NRC 360, 382 (1985)).
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It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

William J. Froehlich, Chairman
ADMINISTRATIVE JUDGE

G. Paul Bollwerk, III
ADMINISTRATIVE JUDGE

Nicholas G. Trikouros
ADMINISTRATIVE JUDGE

Rockville, Maryland
March 23, 2016
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

William M. Dean, Director

In the Matter of

ENTERGY NUCLEAR Docket No. 50-271
OPERATIONS, INC. (License No. DPR-28)
(Vermont Yankee Nuclear Power
Station)
DOMINION ENERGY Docket No. 50-305
KEWAUNEE, INC. (License No. DPR-43)
(Kewaunee Power Station) March 29, 2016

By letter dated March 25, 2014 [sic], Michael Mulligan (the Petitioner)
filed a petition for the NRC to take a number of actions with regard to the
Vermont Yankee Nuclear Power Station (VY) and the Kewaunee Power Station
(KPS), which have been permanently shut down and are currently undergoing
decommissioning. The actions include: conducting exigent and immediate full-
scale ultrasonic inspections on the VY and the KPS reactor pressure vessels
(RPVs); taking large borehole samples out of both the VY and KPS RPVs and
transporting them to a respected metallurgic laboratory for comprehensive offsite
testing; issuing an immediate NRC report and holding a public meeting on any
identified vulnerabilities; and ultrasonically testing all RPVs in U.S. plants within
6 months if distressed and unsafe results are discovered at VY or KPS. As the
basis for this request, the Petitioner states that the requested actions should be
taken to determine whether foreign operating experience — specifically several
thousand cracks that have been discovered during testing on the Doel 3 and
Tihange 2 RPVs — could have implications for U.S. operating reactors. The
petition was supplemented by e-mails dated July 7, 2015, and September 9, 2015.

The NRC Staff denied the Petitioner’s request for immediate action based
on the following. The identified facilities have ceased operations, and there
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is no safety concern at those facilities that justifies enforcement-related action
(i.e., to modify, suspend, or revoke the license) for the NRC to have reasonable
assurance of the adequate protection of public health and safety. Furthermore, the
NRC had previously informed industry of the operating experience at the Doel
3 and Tihange 2 by issuing Information Notice (IN) 2013-19, “Quasi-Laminar
Indications in Reactor Pressure Vessel Forgings,” dated September 22, 2013.

Subsequently, on March 29, 2016, the NRC issued a final director’s decision
(DD). The decision stated that with respect to the Petitioner’s request to take large
borehole samples from VY and KPS reactor pressure vessels, as with the denial
of immediate testing, there is no safety concern at those facilities that justifies
enforcement-related action. With respect to the other requests, following the
NRC Staff’s evaluation of the issue summarized in the DD, the NRC determined
no further testing was necessary. The NRR Director will not be instituting the
proceeding requested by the Petitioner, either in whole or in part. The NRC
Staff will continue to evaluate, communicate, follow developments, and take
appropriate action, if deemed necessary.

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

I. INTRODUCTION

By letter dated March 25, 2014 [sic] (Agencywide Documents Access and
Management System (ADAMS) Accession No. ML15090A487), Michael Mul-
ligan (the Petitioner) filed a petition under Title 10 of the Code of Federal
Regulations (10 C.F.R.) §2.206, “Requests for Action under This Subpart,”
related to the Vermont Yankee Nuclear Power Station (VY) and the Kewaunee
Power Station (KPS).

The petition was supplemented by e-mails dated July 7, 2015 (ADAMS
Accession No. ML15198A091), and September 9, 2015 (ADAMS Accession No.
ML15286A003).

A. Actions Requested for the March 25, 2014 [sic], Petition

The Petitioner requested that the U.S. Nuclear Regulatory Commission (NRC
or the Commission) take a number of actions with regard to VY and KPS,
both of which have been permanently shut down and are currently undergoing
decommissioning. These included the following:

e Conduct exigent and immediate full-scale ultrasonic inspections on the
VY and the KPS reactor pressure vessels (RPVs), with similar or better

116



technology, as conducted on the RPVs at Doel 3 and Tihange 2, which
revealed thousands of cracks.

e Take large borehole samples out of both the VY and KPS RPVs and
transport them to a respected metallurgic laboratory for comprehensive
offsite testing.

e Issue animmediate NRC report and hold a public meeting on any identified
vulnerabilities.

e Ultrasonically test all RPVs in U.S. plants within 6 months if distressed
and unsafe results are discovered at VY or KPS.

As the basis for this request, the Petitioner states that the requested actions should
be taken to determine whether foreign operating experience (OpE) — specifically
several thousand cracks that have been discovered during testing on the Doel 3
and Tihange 2 RPVs — could have implications on U.S. operating reactors. The
Petitioner also requested several related actions of the NRC, such as collaboration
with the Belgian regulator, and posed several questions related to water chemistry
and the discovered cracks.

The Petitioner spoke with the Petition Review Board on May 19, 2015, to clar-
ify the bases for the petition. The NRC treats the transcript of this teleconference
as a supplement to the petition (ADAMS Accession No. ML15181A127), and it
is available for inspection at the NRC’s Public Document Room (PDR), located
at One White Flint North, Room O1-F21, 11555 Rockville Pike, Rockville, MD
20852. Publicly available documents created or received at the NRC are accessible
electronically through ADAMS in the NRC Library at http://www.nrc.gov/read
ing-rm/adams.html. Persons who do not have access to ADAMS or who en-
counter problems in accessing the documents should contact the NRC’s PDR
reference staff by telephone at 1-800-397-4209 or 301-415-4737, or by e-mail to
pdr.resource @nrc.gov.

The NRC’s acknowledgment letter to the Petitioner for the March 25, 2014
[sic] petition, dated August 20, 2015 (ADAMS Accession No. ML15181A099),
informed the Petitioner that his request for conducting exigent and immediate
full-scale ultrasonic inspections on the VY and KPS RPVs was denied and
that the remaining issues in the petition were being referred to the Office of
Nuclear Reactor Regulation (NRR) for appropriate action. The NRC denied the
Petitioner’s request to conduct immediate ultrasonic inspections at VY and KPS
for the following reasons. The identified facilities have ceased operations, and
there is no safety concern at those facilities that justifies enforcement-related
action (i.e., to modify, suspend, or revoke the licenses) for the NRC to have
reasonable assurance of the adequate protection of public health and safety.
Furthermore, with respect to the operating fleet, the NRC issued Information
Notice (IN) 2013-19, “Quasi-Laminar Indications in Reactor Pressure Vessel
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Forgings,” dated September 22, 2013 (ADAMS Accession No. ML13242A263).
The purpose was to inform industry of the quasi-laminar indications that were
identified in 2012 at two European commercial nuclear power plants during the
ultrasonic inspections of those RPV forgings.

The NRC sent a copy of the proposed director’s decision to the Petitioner
and to Entergy Nuclear Operations, Inc. (for VY), and Dominion Energy Ke-
waunee, Inc. (for KPS), for comment on January 20, 2016 (ADAMS Accession
Nos. ML15286A235, ML15286A265, and ML15286A258, respectively). The
Petitioner responded with comments by e-mail on February 12, 2016 (ADAMS
Accession No. ML16054A311). The comments and the NRC Staff’s response
to the comments are included in this director’s decision. The NRC Staff did not
receive any comments on the proposed director’s decision from either licensee.

II. DISCUSSION

A. Disposition of the March 25, 2014 [sic] Petition

Under the 10 C.F.R. §2.206(b) petition review process, the Director of the
NRC office with responsibility for the subject matter shall either institute the
requested proceeding or shall advise the person who made the request in writing
that no proceeding will be instituted, in whole or in part, with respect to the
request, and the reason for the decision. Accordingly, the decision of the NRR
Director is provided below.

It is the policy of the NRC to have an effectively coordinated program to
promptly and systematically review domestic and applicable international OpE
information gained from the nuclear power industry, research and test reactors,
and new reactor construction. The program supplies the means for assessing the
significance of OpE information, offering timely and effective communication
to stakeholders, and applying the lessons learned to regulatory decisions and
programs affecting nuclear reactors. This program is referred to as the Reactor
OpE Program, as described in NRC Management Directive (MD) 8.7, “Reac-
tor Operating Experience Program” (ADAMS Accession No. ML122750292).
Specific implementation of the Reactor OpE Program is addressed in NRR Of-
fice Instruction (OI) LIC-401, “NRR-NRO [Office of New Reactors] Reactor
Operating Experience Program” (ADAMS Accession No. ML12192A058).

One of the sources of OpE is the International Atomic Energy Agency/Nuclear
Energy Agency International Reporting System (IRS) for Operating Experience.
The Doel 3 experience was reported to the IRS. Subsequently, the report was
updated to include the Tihange 2 experience. In accordance with the process
described in OI LIC-401, the NRC OpE program Staff ensured that the appro-
priate technical experts within the NRC were aware of the issue and performing
evaluations for relevance to the U.S. industry. In addition, the NRC has strong
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collaboration with the international community and was separately in contact
with the Belgian regulatory authority, the Federal Agency for Nuclear Control
(FANCQ), to discuss this issue.

The NRC Staff has been following the issue and has taken numerous actions.
Most recently, the NRC Staff used its risk-informed decisionmaking process
contained in NRR OI LIC-504, Revision 4, “Integrated Risk-Informed Decision-
Making Process for Emergent Issues” (ADAMS Accession No. ML.14035A143)
to evaluate this issue. The evaluation (ADAMS Accession No. ML15282A218)
is summarized below.

B. Description of the Issue

In July 2012, ultrasonic inspections of RPV ring forgings at the Doel 3 and Ti-
hange 2 nuclear power plants in Belgium revealed thousands of indications.! After
extensive investigation, the Belgian licensee, Electrabel, concluded the indications
consisted of hydrogen flakes that originated during fabrication. Hydrogen flakes
are planar discontinuities produced during fabrication in steels that have elevated
hydrogen content before forging. In the Doel 3 and Tihange 2 inspections, the
identified flakes were approximately circular disc-shaped cracks, were on average
10 millimeters in diameter, and were oriented approximately parallel to the vessel
wall. Electrabel performed deterministic flaw evaluation and probabilistic fracture
mechanics (PFM) analyses and concluded: (1) the indications would have been
acceptable according to the requirements of the construction codes in effect when
the vessels were fabricated (as well as the codes in effect today), and (2) the indi-
cations did not pose a challenge to RPV structural integrity. The licensee started a
program of materials research and operational inspections to further validate the
structural integrity determination of the RPV forgings. FANC initially approved
restart of the two reactors in May 2013. Information related to this issue is pub-
licly available on the FANC Web site at http://www.fanc.fgov.be/nl/page/dossier-
pressure-vessel-doel-3-tihange-2/1488.aspx 7LG=2.

'In an ultrasonic examination, indications are features inside the inspection volume that reflect
sound above a threshold established as part of the examination procedure. Generally, the inspection
procedure will define thresholds of reflectivity that examiners use to categorize indications, with more
reflective indications being categorized as more significant. Indications that reflect enough sound to be
detected are termed “detectable.” Detectable indications that reflect sound above a certain threshold,
such that the procedure requires them to be recorded, are termed “recordable.” Generally, recordable
indications must be evaluated. Applicable codes and standards referenced in the procedure or design
specification establish criteria to determine if recorded indications are “acceptable” or “rejectable.”
Rejectable indications are termed “flaws” or “defects” that, per the American Society of Mechanical
Engineers (ASME) practice, must be repaired. Rejectable indications are “reportable” to the regulatory
authority.
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While the Doel 3 and Tihange 2 reactors were shut down for outages in 2014,
the ring forgings were reinspected for quasi-laminar flaws. During the 2012-2013
campaign, the licensee quantified the number of recordable indications, but it
recognized that many indications were detected that returned signal responses
below the procedurally established recording threshold. For the 2014 examination,
the licensee adjusted the ultrasonic inspection procedure by changing recording
thresholds and increasing sensor gain. The objective was to record essentially
all detectable indications. Newly recorded indications included cases where
multiple indications spaced closely together, which were previously recorded as
one large indication, could now be distinguished as several discrete indications.
Most of these newly recorded indications were detected, but not recorded, during
the previous exam because they were too small to meet the previously used
recording criteria. After comparing the indications from the 2012 and the 2014
inspections, the Belgian licensee concluded that the actual number and size of
detected indications did not change over the period.

In March 2014, FANC received the results from the ongoing Electrabel
materials investigation. The results from one of the materials tested showed a
greater amount of embrittlement than assumed in its safety case. Consequently,
the licensee elected to place both Doel 3 and Tihange 2 into an early maintenance
outage to conduct further investigation. The material with the higher-than-
expected embrittlement was a modern steel made to a specification similar to
that used for the Doel 3 and Tihange 2 RPVs. The component was a steam
generator shell that had been rejected because of hydrogen flaking and was,
therefore, included as part of the Electrabel investigation. After the March
2014 results, Electrabel performed several materials irradiation experiments that
included the steam generator material, as well as other materials thought to be
more representative of RPV steels in Doel 3 and Tihange 2.

On November 17, 2015, FANC reported that Electrabel demonstrated that
the unexpected test results of March 2014 were probably caused by the specific
material properties of the sample. Tests on another material specimen with
hydrogen flakes and on the material of the reactor vessels themselves have shown
that prolonged irradiation has had no abnormal effect on the mechanical properties
of the reactor vessels of Doel 3 and Tihange 2. FANC concluded that the structural
integrity of the reactor vessels of Doel 3 and Tihange 2 lies within the required
safety standards, and the presence of hydrogen flakes does not adversely affect
the safety of the plants.

C. Initial Actions by the NRC and the U.S. Nuclear Industry

In September 2013, the NRC issued IN 2013-19 to inform industry of the
quasi-laminar indications observed in the Belgian RPV forgings. Additionally, the
NRC hosted a public meeting with industry and stakeholders on March 5, 2013, to
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discuss these indications (ADAMS Accession No. ML13066A725). The industry
presented plans to the NRC Staff to investigate the type of ultrasonic examination
techniques used during construction and to perform a PFM evaluation of the
structural integrity effect on U.S. reactors of potentially undiscovered quasi-
laminar indications.

Subsequently (October 2013), the industry published a report of its findings,
titled, “Materials Reliability Program [MRP]: Evaluation of the Reactor Vessel
Beltline Shell Forgings of Operating U.S. PWRs [Pressurized-Water Reactors] for
Quasi-Laminar Indications (MRP-367)” (ADAMS Accession No. ML14064A411
(nonproprietary version)). The objectives of the report were twofold: (1) to
evaluate whether RPV forgings in U.S. plants were likely to have indications
similar to those found in Doel 3 and Tihange 2, and (2) to evaluate the structural
significance of indications if they did exist in an RPV. The report concluded that
the ultrasonic techniques used during construction of U.S. vessels were capable of
detecting quasi-laminar indications, and the reporting requirements would have
caused the indications to be recorded if they were present. The report included a
PFM analysis of a set of conditions based on data from Doel 3 and Tihange 2. The
industry concluded that, even if quasi-laminar indications were present in a U.S.
reactor vessel forging, the incremental increase in the vessel failure probability
under pressurized thermal shock loading is negligible.

D. Summary of the NRC’s Evaluation

The NRC Staff’s evaluation consisted of reviewing the analyses performed
by the Belgian licensee, as well as the two-pronged approach performed by the
industry. Specifically, the NRC Staff reviewed evaluations of the nondestructive
examination records performed by the U.S. industry to determine the likelihood
of the presence of the quasi-laminar indications in U.S. RPVs. Furthermore,
the NRC Staff reviewed the structural evaluations performed to determine the
safety significance, even if the quasi-laminar indications were present. This was
followed by applying the approach to risk-informed decisionmaking, as outlined
in NRR OI LIC-504.

The Belgian licensee for Doel 3 and Tihange 2 performed deterministic flaw
evaluations, which concluded that the quasi-laminar flaws observed in the RPV
ring forgings were acceptable and did not compromise the structural integrity
of the vessel. The Belgian licensee’s PFM analyses using very conservative
assumptions returned a crack initiation frequency below the NRC threshold for
through-wall cracking frequency (TWCF). The NRC Staff reviewed the analyses
and found the analyses provided reasonable assurance that, even if a significant
number of quasi-laminar indications existed in an RPV forging, the forging
would be fully capable of performing its safety function with an extremely
low probability of failure. The Electric Power Research Institute (EPRI) MRP
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performed a PFM analysis and concluded that the TWCF associated with quasi-
laminar indications was sufficiently low that the TWCF would meet NRC-risk
criteria. The NRC Staff performed a high-level review of the industry analyses
and concluded that the inputs were conservative with respect to flaw number and
flaw size, at least relative to the information currently available concerning such
flaws. The NRC Staff has concluded that the EPRI analyses provided reasonable
assurance that, even if a significant number of quasi-laminar indications existed
in an RPV forging, the forging would be capable of performing its safety function
with an extremely low probability of failure.

The Pressurized-Water Reactor Owners Group (PWROG) reviewed ultrasonic
examinations performed during construction and determined the inspection equip-
ment and techniques used at the time of construction were capable of detecting
quasi-laminar indications. Furthermore, the PWROG determined that the inspec-
tion recording criteria required the presence of quasi-laminar indications to be
documented in nondestructive examination reports. The PWROG submitted sum-
maries of its assessments to the NRC Staff in MRP-367. Based on its assessment
of the available information related to construction ultrasonic examinations, the
NRC Staff agrees that the ultrasonic examination techniques would have detected
quasi-laminar indications and, if present, indications would have been required to
be recorded.

The PWROG retrieved ultrasonic testing inspection records and concluded
that the records indicated no quasi-laminar indications were recorded during
fabrication examinations for any vessel beltline ring forging in U.S. nuclear
power plants. The NRC Staff reviewed a sampling of those records and verified
that no quasi-laminar indications were recorded in the reviewed reports. From
these results, along with the PWROG’s report that its record exams found
no quasi-laminar indications, the NRC Staff concludes that it is unlikely that
significant numbers of quasi-laminar indications exist in U.S. RPV forgings.

In February 2015, publications in The Energy Daily and a press release
by Greenpeace cited concerns raised by two materials science professors —
Professor W. Bogaerts, of the University of Leuven, in Belgium, and Professor
D. MacDonald, of the University of California at Berkeley. Professors Bogaerts
and MacDonald took issue with the initial findings from the Belgian licensee and
the assessment by the Belgian regulator that concluded that the quasi-laminar
indications have been present from the time Doel 3 and Tihange 2 were fabricated,
and that they are not evolving (that is, increasing in number or getting bigger)
over time. Professors Bogaerts and MacDonald have suggested that continued
hydrogen ingress to the quasi-laminar indications could cause them to grow over
time. The NRC Staff is aware of this crack growth mechanism being common in
some environments (for example, down-hole service in the oil and gas industry).
However, the NRC Staff is not aware of any current scientific information that
would suggest that the conditions characteristic of nuclear pressure vessel service
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could generate partial pressures of hydrogen that are high enough to cause such
evolution during the operation of a reactor vessel.

Although these evaluations provide useful information for the two specific
vessels in question, to evaluate the effects of the potential existence of quasi-
laminar indications in RPV forgings in all U.S. vessels, the NRC Staff used
an analysis approach, based on PFM, and examined them within the context of
the NRC’s approach to the risk-informed decisionmaking process described in
NRR OI LIC-504. For this review, the NRC Staff considered the following five
principles:

e Principle 1: The proposed change must meet the current regulations
unless it is explicitly related to a requested exemption or rule change.

e Principle 2: The proposed change shall be consistent with the defense-
in-depth philosophy.

e Principle 3: The proposed change shall maintain sufficient safety mar-
gins.

e Principle 4: When the proposed changes result in an increase in core
damage frequency or risk, the increases should be small and consistent
with the intent of the Commission’s safety goals.

e Principle 5: Monitoring programs should be in place.

The NRC Staff considered three options to address, for the U.S. fleet of
operating nuclear reactors, the recent operational experience from the Doel 3 and
Tihange 2 reactors in Belgium:

1. Evaluate, communicate, and follow developments with no other required
actions.

2. Initiate actions to require ultrasonic examination for quasi-laminar indi-
cations.

3. Immediately shut down potentially affected plants.

Consideration of Option 1: This option would entail acquiring information
from FANC, Electrabel, U.S. industry, and other relevant sources as it becomes
available. The information would be evaluated to assess whether quasi-laminar
indications present a significant challenge to RPV structural integrity. If the risk
is sufficiently small, then no other action would be required for NRC licensees.
As part of this option, the NRC Staff would continue its review of the industry
conclusions concerning the nonexistence of such flaws in U.S. plants and of
the industry conclusion that the risk associated with these flaws, were they to
exist, is small. The NRC Staff would use material property information available
from surveillance programs to assess the potential for greater-than-expected
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embrittlement revealed in some tests reported by Electrabel. In addition, the
NRC Staff would continue to assess new information as it becomes available
and communicate new information, subject to limitations imposed by proprietary
information rights and other nondisclosure agreements.

Consideration of Option 2: This option would encompass the actions in Option
1, but it adds a development effort to require licensees to perform ultrasonic
inspections of RPV forgings. The time frame for inspection would depend on the
potential for indications to exist and the risk significance if they did exist. If the
risk significance was high, as determined using risk metrics, such as large early
release frequency (LERF) being greater than or on the order of 1 x 10~/year,
licensees may be required to perform inspections at the next refueling outage, or
even shut down and perform inspections immediately. If the risk significance was
low, then licensees could wait to perform inspections during the next inservice
examination outage.

Consideration of Option 3: This option would consist of shutting down some
or all operating reactors until inspections and analyses were conducted to provide
reasonable assurance that the calculated risk levels were acceptable. This option
would be preferable if there was an immediate safety issue, such that the risk to
operating plants was clearly demonstrated to be large and immediate.

As the estimated risk associated with quasi-laminar indications is less than
1 X 10-%year, far below the 1 x 10~*year LERF guideline in NRR OI LIC-504,
no immediate action was warranted, and Option 3 was dismissed without an
evaluation of the five principles of risk-informed decisionmaking.

Even if quasi-laminar indications similar to those discovered at Doel 3 and
Tihange 2 existed at U.S. nuclear power plants, the indications are not expected
to significantly affect RPV integrity under accident conditions. The basis for this
conclusion is the industry analysis, as described in MRP-367, which indicates
a vessel with 10 times as many indications as observed in the worst forging at
Doel 3 would have a risk of TWCEF less than 1 x 10-%/year, far below the 1 x
10~*/year LERF guideline? in NRR OI LIC-504 for immediate action and below
the criteria for requiring additional action, as contained in 10 C.F.R. §50.61a,
“Alternate Fracture Toughness Requirements for Protection against Pressurized
Thermal Shock Events.”

Based on the NRR OI LIC-504 evaluation, the NRC Staff concluded that no
additional testing is necessary at this time. The NRC Staff decided that there

2By equating TWCF and LERF, it is possible to use the LERF risk guidelines in NRR OI LIC-504 to
conservatively identify an acceptable TWCEF. This is conservative because TWCF is an estimate of the
frequency of cracks that leak. However, not all leaks lead to core damage. Furthermore, core damage
does not always lead to large early release. As a result, TWCF is less than LERF. The fraction of time
that core damage or large early release was prevented could be calculated, but it is conservative and
computationally convenient to assume that all through-wall cracks lead to large early release.
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was not a significant risk difference between Option 1 and Option 2. However,
because Option 2 would require physical activities associated with inspections,
it would also require increased expenditure of licensee resources and increased
radiation exposure to plant personnel. Given two options having essentially equal
risk with different resource needs, the Staff determined that Option 1 was the
more appropriate option. Given that no results were obtained that exceeded the
NRC’s risk guidelines, the NRC did not require all U.S. nuclear power plants
be ultrasonically tested with the same or better technology. This addresses the
Petitioner’s first request, as well as the Petitioner’s fourth request for testing of
all operating reactors.

With respect to the Petitioner’s request — to take large borehole samples
out of both the VY and KPS RPVs and transport them to a respected metal-
lurgic laboratory for comprehensive offsite testing — the NRC Staff notes that
acquisition and subsequent testing of irradiated and aged plant material from de-
commissioned plants could be a valuable research activity that might offer useful
scientific information related to understanding the progress of aging mechanisms.
However, the harvesting of reactor vessel material from plants that have been
permanently shut down can be a complex and radiation-dose intensive effort.
The NRC, through its Office of Nuclear Regulatory Research, has previously
obtained samples appropriate for testing from shutdown plants. With respect to
this request, the NRC may, in the future, seek to purchase samples. However,
the identified facilities have ceased operations, and there is no safety concern at
those facilities that justifies enforcement-related action (i.e., to modify, suspend,
or revoke the license) for the NRC to have reasonable assurance of the adequate
protection of public health and safety. Therefore, the NRC will not require VY or
KPS to remove large boreholes from their reactor vessels.

The Petitioner requested that the NRC issue a report and hold a public meeting
on the vulnerabilities. The NRC Staff considers the NRR OI LIC-504 evaluation
as satisfying the request for the agency to issue a report on the vulnerabilities.
Furthermore, the NRC already held a public meeting on this topic on March 5,
2013.

The following information addresses the remaining requested actions and
questions raised by the Petitioner that appear in bold italic type:

How has the average concentration of hydrogen in the coolant changed over the
recent decades? Would an increasing concentration of hydrogen in the coolant
lead to more hydrogen ions getting injected into the vessel iron?

The average concentration of hydrogen in coolant has not changed significantly
over the past several decades in PWRs. Doel 3 and Tihange 2 are PWRs. With no
change in average hydrogen concentration, there would be no change in hydrogen
ingress into PWR pressure beltline steel.
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The average concentration of hydrogen in boiling-water reactors (BWRs) has
increased over the past several decades to concentrations closer to those used in
PWRs. However, this does not result in an appreciable increase in the hydrogen
content in BWR reactor pressure steel.

Does noble chemistry increase or decrease this kind of corrosion? Are there other
chemicals added to the coolant that could make this kind corrosion worst? [sic]

Noble metal chemistry is a water chemistry technique used to suppress cor-
rosion reactions that cause stress-corrosion cracking in portions of BWR coolant
systems. However, this does not result in an appreciable increase in the hydrogen
content in BWR reactor pressure steel.

What are they talking about here: “However, as Belgian [sic] continues to debate
the fate of the reactors, prolonged studies on the steel used in the construction of
the reactors revealed unprecedented embrittlement — unusual swelling — that
can compromise the integrity of the plant and possibly cause ruptures, spewing
dangerous radioactive material equivalent to an atomic bomb.”

The NRC and nuclear industry are well aware of embrittlement of the steel
used in RPV fabrication. It is the primary factor that limits both the operable
lifetime and the operating safety of the RPV. This embrittlement is caused by
exposure to neutron irradiation, which occurs as an unavoidable consequence of
the production of steam by nuclear fission to generate electricity. The nuclear
industry uses several means to ensure that the RPV steel maintains adequate
toughness throughout its operating lifetime. These are as follows:

1. The degree of neutron embrittlement is tracked throughout the operating
lifetime of the plant. This is achieved using a surveillance program in
which small samples (coupons) of the RPV steel are exposed to neutron
irradiation inside the reactor.

2. The NRC establishes screening criteria on the degree of embrittlement
allowed and on plant operating temperatures and pressures. Several NRC
rules and regulatory guides, as well as Section XI of the ASME Boiler
and Pressure Vessel Code (Code), collectively limit the combinations of
embrittlement and operating temperatures and pressures so as to ensure
safe nuclear power plant operations.
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I understand all US nuclear plants have coupons and I consider them irrelevant
to this problem.

The NRC Staff recognizes the coupons are not relevant to the possibility of
quasi-laminar indications.

Request the NRC coordinate with the Belgian Federal Agency for Nuclear Control
(FANC).

The NRC Staff is actively coordinating with FANC.

Request detailed inspection on the condition of the reactor cladding and an
explanation of any defects.

By way of this Director’s Decision and the references provided within, the
NRC Staff considers this request met.

Additionally, in the supplement dated September 9, 2015, the Petitioner
requested the NRC Staff to consider,

As part of the NRC review and approval of IPEC 3 [Indian Point Nuclear Gener-
ating Unit No. 3] Reactor Vessel Heatup and Cooldown curves, in ML15226A159
dated 9-3-15, was the possible adverse affects of this change considered in regard
to IN 2013-19 Quasi Laminar Indications in RPV Forgings?

The IPEC 3 RPV beltline is fabricated from rolled plates, not forgings.
Because the manufacturing process used to produce plates differs from those used
to produce forgings, any indications remaining after the manufacturing process
in a vessel fabricated from plates would be laminar (that is, fully parallel to the
plate surface), not quasi-laminar. As a result of this difference in orientation,
any indications in the IPEC 3 would have no detrimental effect on the operating
safety of the reactor vessel. Thus, the IPEC 3 reactor vessel heatup and cooldown
curves are not affected by quasi-laminar indications.

E. Summary of the Petitioner’s Comments

The Petitioner responded to the NRC’s request for comment on the proposed
director’s decision by e-mail dated February 12, 2016 (ADAMS Accession No.
ML16054A311). Overall, the Petitioner stated, “I give the NRC an A plus on this
report. It accurately captured the issue and the NRC clearly stated their decisions.
My job has always been to get things written down on the official documents
that are missing. I am very happy with the job. Although, I disagree with the
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NRC’s analysis.” The comments discussed below did not result in changes from
the proposed director’s decision.

A summary of the comments (in bold italic type) and the Agency’s disposition
of the comments are as follows:

The Petitioner inferred from the conversation with the petition manager that
the NRC was prevented from publishing its evaluation.

The NRC disagrees with the statement that “the system prevented them from
discussing the issues unless outsiders provoked the agency with an inquiry.” As
stated in the proposed director’s decision, the NRC initially issued IN 2013-19
to inform industry of the quasi-laminar indications observed in the Belgian RPV
forgings. Furthermore, IN 2013-19 and industry’s response to the events led to the
industry-published report MRP-367. The publication of the IN demonstrates the
NRC’s commitment to disseminating pertinent information surrounding operating
experience. Before receipt of the petition, the NRC Staff already initiated an NRR
OI LIC-504 evaluation. The NRC is not prohibited from making the results of the
NRR OI LIC-504 evaluation publicly available.

The Petitioner challenged the conclusion by the Belgian licensee that the
actual number and size of detected indications did not change over the period.

As stated in this Director’s Decision, based on the analysis, Electrabel deter-
mined from the mapping of the indications that the number and size of the cracks
did not increase; rather, the criteria for recording the indications changed so that
more indications were recorded. Data from earlier and later examinations were
compared to verify that number and size of the indications did not change.

Electrabel has indicated it will continue to measure the indications in future
outages to detect if any future growth of the indications occurs.

The Petitioner expressed concern on how the industry and the NRC calcu-
lates risk and that the agency is not very transparent to members of the public.

The NRC Staff recognizes the complexity of risk assessment in regulation
and has devoted a specific Web page to the topic: http://www.nrc.gov/about-
nrc/regulatory/risk-informed.html.

The Petitioner requested additional information regarding past efforts in
which the NRC, through the Office of Nuclear Regulatory Research, has taken
samples from shutdown plants.

The NRC has evaluated steam generator tubes removed from service at a
number of plants. The NRC performed research on control rod drive mechanism
(CRDM) housing and weld material removed from the Davis-Besse Nuclear
Power Station (Davis-Besse) RPV head. The NRC acquired samples of internals
from the decommissioned Jose Cabrera Nuclear Power Plant and the San Onofre
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Nuclear Generating Station, Unit 1, internals. The NRC performed research on
material removed from the Shoreham Nuclear Power Station RPV. The NRC
performed research on nozzles from a pressurizer that was removed from service
and replaced. The NRC has not removed samples from a plant that had an RPV
with hydrogen flakes because the NRC is unaware that any such retired plant
exists.

The Petitioner challenged the NRC Staff’s argument that performing exigent
testing and removing borehole samples would result in excessive radiation dose.

The Director’s Decision discusses excessive radiation dose from performing
exigent testing and taking samples to remind the Petitioner that these requests are
not trivial. The request would involve resources and would expose personnel to
ionizing radiation. As stated in this Director’s Decision, based on the NRR OI
LIC-504 evaluation, the NRC Staff concluded no additional testing is necessary
at this time. The NRC Staff considered that there was not a significant risk
difference between Option 1 and Option 2. However, because Option 2 would
require physical activities associated with inspections, it also would increase
expenditure of licensee resources and radiation exposure to plant personnel.
Given two options having essentially equal risk with different resource needs, the
Staff determined that Option 1 was the more appropriate option.

The Petitioner requested the NRC Staff to identify all known steel vessel
vulnerabilities, including all corrosion mechanisms, and asked whether another
steam/CRDM/crack corrosion mechanism like that at Davis-Besse could pop
out of nowhere and interact with the hydrogen flakes.

Reactor pressure vessel steel can be affected by the following damage mech-
anisms: overload, fatigue, embrittlement, and corrosion. Overload is prevented
by adherence to the ASME Code by use of relief valves. Fatigue is evaluated by
counting loading transients. Embrittlement is monitored by tracking accumulated
neutron fluence and using fabrication material property information, such as
original toughness and chemistry, to calculate changes in toughness. Corrosion is
monitored by routine inspection for leakage and by programs that seek to prevent
leakage.

The corrosion observed on the head at Davis-Besse would not have interacted
with or been affected by hydrogen cracks.

The Petitioner expressed concern that the industry cannot contrast an old
vessel x-ray and a new ultrasonic testing at the identical area to detect any
changes over time.

In this Director’s Decision, the NRC Staff states that the indications should
have been detected, if present, and should have been recorded if detected.
Therefore, in the U.S. fleet, the NRC does not anticipate having hydrogen flakes.
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The Director’s Decision also states that if hydrogen flakes were present in an
RPV as a result of the orientation of the indications, they would not challenge the
structural integrity of the vessel.

Radiography would not detect hydrogen flakes because the flakes are oriented
parallel to the x-ray film. Radiography detects changes in density, and quasi-
laminar indications or hydrogen flakes do not result in a change in density in
the direction through the vessel wall sufficient to be detected by radiography.
As a result, a comparison of ultrasonic testing results and radiography would be
meaningless for quasi-laminar indications in an RPV forging.

Lastly, the Petitioner expressed concern that there are no periodical means
(like ultrasonic testing) to detect cracks anywhere on the core.

The NRC Staff presumes by the use of the term “core” that the Petitioner
means the RPV adjacent to the core. This region of the vessel is inspected
periodically per the requirements of 10 C.F.R. § 50.55a, “Codes and Standards,”
and the ASME Code. These inspections are sufficient to detect quasi-laminar
indications or hydrogen flakes in the area that is inspected, which is all of the
welds and associated base materials, within a few inches of the weld seams.

III. CONCLUSION

Based on the above, the NRR Director will not be instituting the proceeding
requested by the Petitioner, either in whole or in part. The NRC Staff will continue
to evaluate, communicate, follow developments, and take appropriate action, if
deemed necessary.

As provided in 10 C.F.R. §2.206(c), a copy of this Director’s Decision will
be filed with the Secretary of the Commission for the Commission to review. As
provided for by this regulation, the Decision will constitute the final action of the
Commission 25 days after the date of the Decision unless the Commission, on its
own motion, institutes a review of the decision within that time.

For the Nuclear Regulatory
Commission

Michele G. Evans, Deputy Director
Office of Nuclear Reactor Regulation

Dated at Rockville, Maryland,
this 29th day of March 2016.
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The Commission affirms an Atomic Safety and Licensing Board decision that
denied a petition to intervene after finding the proposed contentions inadmissible.

CONTENTIONS, ADMISSIBILITY

Under our rules, a request for hearing must set forth with particularity the
contentions sought to be raised. The contention admissibility requirements, found
in 10 C.F.R. §2.309(f)(1), are strict by design. Failure to fulfill any one of the
contention admissibility requirements renders a contention inadmissible.

APPELLATE REVIEW

Our rules of practice provide for an automatic right to appeal a Board decision
on the question whether a petition to intervene should have been granted. We
generally defer to a Board’s contention admissibility rulings unless the appeal
points to an error of law or abuse of discretion.

CONTENTIONS, ADMISSIBILITY

A petitioner cannot satisfy the contention admissibility requirements by mere
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“notice pleading.” See AmerGen Energy Co., LLC (Oyster Creek Nuclear Gener-
ating Station), CLI-06-24, 64 NRC 111, 119 (2006).

CONTENTIONS, ADMISSIBILITY

Our case law makes clear that a petitioner is confined to the contention as
initially filed and may not rectify deficiencies through an appeal. It is also well
settled in our jurisprudence that a petitioner may not use a reply to raise new
issues for the first time.

NO SIGNIFICANT HAZARDS CONSIDERATION

A no significant hazards consideration determination may not be contested,
consistent with our regulation in 10 C.F.R. § 50.58(b)(6).

NATIONAL ENVIRONMENTAL POLICY ACT: CATEGORICAL
EXCLUSIONS

Our regulations provide specific avenues for petitioners to challenge categori-
cal exclusion determinations. See 10 C.F.R. § 51.22(b), (c)(9)(ii) and (iii).

MEMORANDUM AND ORDER

This proceeding stems from the application of Entergy Nuclear Operations,
Inc. to amend the operating license for the Indian Point Nuclear Generating
Station, Unit 2, to permanently reduce the frequency of the reactor containment
Integrated Leak Rate Test from once every 10 years to once every 15 years. In
LBP-15-26, the Atomic Safety and Licensing Board denied the State of New
York’s intervention petition challenging the request.! The State of New York has
appealed. As discussed below, we affirm the Board’s decision.

I. BACKGROUND

A. Containment Leakage Tests

Nuclear power plants in the United States, like Indian Point, have containment

I LBP-15-26, 82 NRC 163 (2015); see State of New York Petition to Intervene and Request for
Hearing (May 18, 2015) (New York Petition to Intervene).
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systems that serve as “the principal barrier, after the reactor coolant pressure
boundary, to prevent the release of quantities of radioactive material that would
have a significant radiological effect on the health of the public.”? To ensure the
continued integrity of the containment system during the operating life of the
reactor, 10 C.F.R. § 50.54(0o) mandates that “[p]rimary reactor containments . . .
shall be subject to the requirements set forth in appendix J to [10 C.F.R. Part
50].” Appendix J directs licensees to conduct periodic tests to ensure that leakage
from the containment does not exceed the allowable leakage rates specified in the
plant’s technical specifications.’ The Appendix J test requirements ensure that the
“integrity of the containment structure is maintained during its service life.”* At
issue here are “Type A” tests, which measure the containment’s overall integrated
leakage rate.’

As explained by the Board, under the original regulations governing these
tests, licensees performed three Type A tests over a 10-year period.® In 1995, the
NRC amended Appendix J to add a performance-based option for containment
leakage testing requirements (“Option B”).” Under Option B, a licensee with two
consecutive successful Type A tests may seek to amend its license to require one
test in each 10-year period instead of the previously required three.® In 2001,
the industry began developing a technical basis to justify further reducing the
frequency of Type A testing.” By 2008, about seventy-five operating reactors,
including Indian Point, had used this information to support a one-time extension
of the Type A testing interval to 15 years.!? In June 2008, the NRC Staff reviewed
and accepted a methodology for licensees to apply when seeking to amend their
licenses to permanently extend the Type A testing interval to 15 years.!!

210 C.E.R. Part 50, App. J, Option B § II.

3 Id. Part 50, App. J, Option B § 1.

41d.

3 Id. Part 50, App. J, Option B § IIL.A. The regulations also require licensees to perform “Type B”
and “Type C” tests. Type B tests detect and measure local leakage rates across pressure-retaining,
leakage-limiting boundaries. Type C tests measure containment isolation valve leakage rates. Id. Part
50, App. J, Option B § III.B.

6 LBP-15-26, 82 NRC at 169 (citing Final Rule: “Primary Reactor Containment Leakage Testing for
Water-Cooled Power Reactors,” 60 Fed. Reg. 49,495, 49,499 (Sept. 26, 1995) (Containment Leakage
Testing Rule)).

7 See Containment Leakage Testing Rule, 60 Fed. Reg. at 49,499.

8 See id.

LBP-15-26, 82 NRC at 169 n.8.

074,

d. at 170.
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B. Containment Leakage Tests at Indian Point, Unit 2

On December 9, 2014, Entergy submitted the subject license amendment
application, which builds on two previous license amendments granted for Unit
2.12 The first amendment, approved by the NRC Staff in 1997, allowed the use
of the “Option B” performance-based testing schedule for Unit 2, which changed
the schedule from three times every 10 years to once every 10 years.!* The second
amendment, approved by the Staff in 2002, allowed for a one-time extension to
the Type A testing interval from once every 10 years to once every 15 years.!*
The instant license amendment request seeks to make this change permanent.'’

Following receipt of the license amendment application, the Staff published
in the Federal Register a notice of the application, the opportunity to request
a hearing on the application, and the Staff’s proposed no significant hazards
consideration determination.'® In response, New York challenged the request,
submitting two proposed contentions.!” Entergy and the Staff both opposed New
York’s intervention petition, arguing that neither contention was admissible.!® The
Board rejected both of New York’s proposed contentions and denied New York’s

12 etter from Lawrence Coyle, Site Vice President, Entergy Nuclear Northeast, to NRC (Dec. 9,
2014) (ADAMS Accession No. ML14353A015) (License Amendment Request), Attach. 1, at 2.

13 etter from Jefferey F. Harold, Project Manager, Office of Nuclear Reactor Regulation, NRC, to
Mr. Stephen E. Quinn, Vice President, Nuclear Power, Consolidated Edison Co. of New York, Inc.
(Apr. 10, 1997) (ADAMS Accession No. ML003778846).

14 etter from Patrick D. Milano, Senior Project Manager, Office of Nuclear Reactor Regulation,
NRC, to Michael R. Kansler, Senior Vice President and Chief Operating Officer, Entergy Nuclear
Operations, Inc. (Aug. 5, 2002) (ADAMS Accession No. ML021860178) (2002 License Amendment).

15 See License Amendment Request at 1. The Staff recently granted Entergy’s request to extend
permanently the Type A testing interval from 10 to 15 years for Indian Point, Unit 3. See Letter from
Douglas V. Pickett, Senior Project Manager, Office of Nuclear Reactor Regulation, NRC, to Vice
President, Operations, Entergy Nuclear Operations, Inc. (Mar. 13, 2015) (ADAMS Accession No.
ML15028A308).

16 Biweekly Notice; Applications and Amendments to Facility Operating Licenses and Combined
Licenses Involving No Significant Hazards Considerations, 80 Fed. Reg. 13,902, 13,903-06 (Mar. 17,
2015); see 10 C.F.R. §§ 50.58(b)(5), 50.92(c). The Staff has issued the license amendment to Entergy.
Notification of Issuance of License Amendment (Feb. 24, 2016); Letter from Douglas V. Pickett,
Senior Project Manager, Office of Nuclear Reactor Regulation, NRC, to Vice President, Operations,
Entergy Nuclear Operations, Inc. (Feb. 23, 2016) (ADAMS Accession No. ML15349A794).

17 See New York Petition to Intervene. The Board found that New York had established standing to
intervene — neither Entergy nor the Staff argued otherwise. See LBP-15-26, 82 NRC at 172-73; see
also Entergy’s Answer Opposing State of New York’s Petition to Intervene and Request for Hearing
(June 12, 2015) at 1-2 (Entergy Answer to New York Petition); NRC Staff’s Answer to “State of New
York Petition to Intervene and Request for Hearing” (June 12, 2015) at 3-4 (Staff Answer to New
York Petition).

18 Entergy Answer to New York Petition at 14-38; Staff Answer to New York Petition at 12-27.
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intervention petition.'"” New York now seeks review of the Board’s decision.?
Entergy and the Staff oppose New York’s appeal.?!

II. DISCUSSION

Our rules of practice provide for an automatic right to appeal a Board decision
on the question of whether a petition to intervene should have been granted.”> We
defer to a Board’s contention admissibility rulings “unless the appeal points to an
‘error of law or abuse of discretion.””?

A. Contention Admissibility Requirements

Under our rules, a request for hearing must “set forth with particularity the
contentions sought to be raised.”?* A petitioner must:

(i) Provide a specific statement of the issue of law or fact to be raised or
controverted . . . ;

(i) Provide a brief explanation of the basis for the contention;

(iii) Demonstrate that the issue raised in the contention is within the scope of
the proceeding;

(iv) Demonstrate that the issue raised in the contention is material to the findings
the NRC must make to support the action that is involved in the proceeding;

(v) Provide a concise statement of the alleged facts or expert opinions that
support the . . . petitioner’s position on the issue and on which the petitioner intends
to rely at hearing, together with references to the specific sources and documents on
which the . . . petitioner intends to rely to support its position on the issue; [and]

(vi) ... [P]Jrovide sufficient information to show that a genuine dispute exists
with the applicant . . . on a material issue of law or fact. This information must

191LBP-15-26, 82 NRC at 179, 180, 183.

20 State of New York Notice of Appeal of LBP 15-26 (Oct. 20, 2015); State of New York Brief
Supporting Appeal Pursuant to 10 CF.R. §2.311 of Atomic Safety and Licensing Board Decision
LBP-15-26 Denying New York’s Petition to Intervene and Request for Hearing (Oct. 20, 2015) (New
York Appeal).

21 Entergy’s Answer Opposing New York State’s Appeal of LBP-15-26 (Nov. 16, 2015) (Entergy
Answer to New York Appeal); NRC Staff’s Answer to the State of New York’s Appeal from the
Atomic Safety and Licensing Board’s Denial of Its Petition to Intervene and Request for Hearing
(LBP-15-26) (Nov. 16, 2015) (Staff Answer to New York Appeal).

22See 10 C.F.R. §2.311(c).

23 Crow Butte Resources, Inc. (Marsland Expansion Area), CLI-14-2, 79 NRC 11, 14 (2014)
(quoting Crow Butte Resources, Inc. (North Trend Expansion Project), CLI-09-12, 69 NRC 535, 543
(2009)).

2410 C.F.R. §2.309()(1).
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include references to specific portions of the application . . . that the petitioner
disputes and the supporting reasons for each dispute, or, if the petitioner believes
that the application fails to contain information on a relevant matter as required by
law, the identification of each failure and the supporting reasons for the petitioner’s
belief.

Our case law makes clear that these standards are “strict by design” and that
failure to fulfill any one of these requirements renders a contention inadmissible.?
Moreover, a petitioner cannot satisfy these requirements by “[m]ere ‘notice
pleading.’”?¢

In its intervention petition, New York proposed two contentions. In Contention
NYS-1, New York challenged the license amendment request on the ground that
it constituted “a significant safety and environmental hazard.””’ In Contention
NYS-2, New York challenged the compliance of the license amendment request
with the NRC’s environmental regulations — specifically calling into question
whether the license amendment request met the criteria in our regulations for a
categorical exclusion from the requirement to prepare an environmental analysis
under the National Environmental Policy Act of 1969 (NEPA).2® On appeal,
New York contends that the Board erred in finding its proposed contentions
inadmissible.?® We find that New York has not demonstrated that the Board either
made an error of law or abused its discretion in declining to admit New York’s
contentions. Accordingly, and as explained further below, we affirm the Board’s
decision.

B. Contention NYS-1

Contention NYS-1, as submitted by New York, states:

Entergy’s request to amend the Indian Point Unit 2 operating license and technical
specification should be denied because it involves a significant safety and envi-
ronmental hazard, fails to demonstrate that it complies with 10 C.F.R. §§ 50.40
and 50.92 or 10 C.F.R. [Part] 50, Appendix J, and fails to demonstrate that it will

25 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24,
54 NRC 349, 358 (2001); see South Carolina Electric & Gas Co. (Virgil C. Summer Nuclear Station,
Units 2 and 3), CLI-10-1, 71 NRC 1, 7 (2010).

26 AmerGen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-06-24, 64 NRC 111,
119 (2006) (quoting Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), CLI-05-29,
62 NRC 801, 808 (2005)).

27 New York Petition to Intervene at 5.

28 Id. at 20; see 10 C.F.R. § 51.22 (describing the NRC’s process for applying categorical exclusions);
42 U.S.C. §4332.

29 New York Appeal at 1.
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provide reasonable assurance of adequate protection for the public health and safety
as required by Section 182(a) of the Atomic Energy Act (42 U.S.C. § 2232[a]) if the
proposed amendment to the operating license is approved.*®

New York made numerous arguments in support of Contention NYS-1, but
the Board determined that none rendered the contention admissible.?' On appeal,
New York contends that the Board erred in rejecting the contention.

New York articulates two general challenges to the Board’s ruling. First, New
York argues that the Board made improper merits determinations regarding the
claims New York raised in its petition.’® Second, New York asserts, without
more, that “the Board effectively ignored . . . aspects of Contention NYS-1 that
go directly to the findings which the Commission must make to grant the license
amendment . . . .”3* We disagree. Regarding the first argument, as Entergy and
the Staff note, rather than reach the merits of the contention, the Board followed
our precedent and considered whether the bases proffered by New York actually
supported the contention and found they did not.> With respect to the second
argument, the Board did not ignore regulatory findings but simply provided a
shorthand description of the claim at one point in the order and in fact fully
stated the regulatory findings New York challenged elsewhere.* Indeed, with
respect to each argument New York put forth to support Contention NYS-1, the
Board identified a deficiency regarding the contention admissibility standards,
ultimately concluding that NYS-1 did not meet the requirements of 10 C.F.R.

30New York Petition to Intervene at 5.

3ILBP-15-26, 82 NRC at 175.

32 New York Appeal at 17-27.

3 See id. at 18-21, 23, 25-27. For example, New York contended for the first time at oral argument
before the Board that the analysis Entergy cited to support its request was insufficiently plant-specific
because it relied on analysis developed for use at the Calvert Cliffs site in Maryland. Tr. at 62-63; see
also License Amendment Request, Attach. 1, at 13. The Board did not address this argument in its
decision. On appeal, New York points to what it contends are key differences between Calvert Cliffs
and Indian Point, Unit 2 and argues that the Board prevented it from pursuing these claims by ruling on
the merits of the contention rather than focusing solely on contention admissibility. New York Appeal
at 25-27. Our case law makes clear that “[a petitioner] is confined to the contention as initially filed
and may not rectify its deficiencies through its reply brief or on appeal.” U.S. Department of Energy
(High-Level Waste Repository), CLI-09-14, 69 NRC 580, 588 (2009) (citing Louisiana Energy
Services, L.P. (National Enrichment Facility), CLI-04-25, 60 NRC 223, 225 (2004)). Therefore, the
Board did not err in declining to consider this argument, as it was not timely made.

34 New York Appeal at 18.

35 Entergy Answer to New York Appeal at 16-17; Staff Answer to New York Appeal at 16-17;
see also Entergy Nuclear Operations, Inc. (Palisades Nuclear Plant), CLI-15-22, 82 NRC 310, 320
(2015) (noting that the “Board appropriately reviewed the support provided for the contention and
determined that it did not apply to the circumstances presented”).

36 Compare New York Appeal at 18, with LBP-15-26, 82 NRC at 172, 175-76.
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§2.309(f)(1).3” New York has not shown that the Board erred in reaching its
conclusion.

In addition to its general challenges to the Board’s decision, New York raised
several specific arguments on appeal. We address each in turn.

1. History of Unit 2 Containment Liner

To support Contention NYS-1, New York argued that Entergy’s license amend-
ment request did not comply with 10 C.F.R. Part 50, Appendix J because it failed
to consider the plant-specific history of Unit 2’s containment liner.’® New York
contended that Unit 2 has a “specific history of structural and corrosive damage”
revealed by recent inspections.’® The Board found this argument both “factually
and legally flawed.”* Contrary to New York’s claims, the Board determined
that New York’s argument was factually flawed because the license amendment
request addressed observed corrosion or degradation of the Unit 2 containment
liner.*! In its ruling, the Board noted that the documents New York provided
in support of its contention actually contradicted its claims.* Additionally, the
Board found that New York’s challenge was legally flawed, calling it “an im-
proper attempt to graft a ‘historical event’ criterion onto the ‘performance criteria’
specified in Appendix J, Option B.”** The Board therefore also concluded that this
argument constituted an impermissible challenge to 10 C.F.R. Part 50, Appendix
J, Option B, which, absent a waiver, is barred by 10 C.F.R. § 2.335(a).*

Further, the Board addressed New York’s assertion that a decades-old rec-
ommendation by the Atomic Energy Commission (AEC) Staff “that the [Unit
2] containment liner should be subject to more frequent inspections” indicated

37 See LBP-15-26, 82 NRC at 175-79.

38 New York Petition to Intervene at 5-8.

3 See id. at 7-8.

401.BP-15-26, 82 NRC at 175.

4174, (citing License Amendment Request, Attach. 1, at 11-13 (explaining that inspection records
state that all observed corrosion or degradation has either been remediated or was not deemed to have
reduced the structural capacity of the containment to perform its safety function)).

41d. at 176 & n.25. For example, New York relied on the Staff’s safety evaluation attached to
the 2002 license amendment to support its arguments “that significant corrosion, resulting from a
1980 flooding event, had reduced the liner thickness to within .015 inches of the minimum required
thickness.” New York Petition to Intervene at 8. But the Board noted that the 2002 safety evaluation
discussed the 1980 event and concluded “that the structural integrity of the containment is acceptable
because the remaining liner thickness is sufficient to withstand the loading associated with design-basis
accident conditions.” LBP-15-26, 82 NRC at 176 n.25 (quoting 2002 License Amendment, Enclosure
2, at 8).

43 1d. at 175 (citing 10 C.E.R. Part 50, App. J, Option B §§ Il and III; Tr. at 128).

*1d. at 175-76.
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continued concerns with the containment liner at Unit 2.4 The Board noted that
the AEC recommendation was superseded by the 1997 and 2002 analyses, which
supported the Staff’s approvals of the prior Type A testing frequency reductions.*

On appeal, New York takes issue with the Board’s rulings regarding historic
degradation events. Specifically, New York argues that the Board “ignored or
misapplied relevant substantive law.”*” New York contends that the Board erred
in concluding that historic degradation events had been remediated and had no
ongoing impact on the Unit 2 containment liner.*® And New York disagrees with
the Board’s conclusion that subsequent NRC assessments superseded the AEC
Staff recommendation regarding increased monitoring of the containment liner at
Unit 2.% Therefore, New York argues, it should have been allowed “to explore
the basis and continued vitality of the AEC recommendation in an evidentiary
hearing.”>

As noted above, we will defer to a board’s contention admissibility determi-
nations unless an appellant demonstrates an error of law or abuse of discretion.>!
Based on our review of the record, New York has not done so here. Contrary
to New York’s suggestion, the Board did not find a legal bar to considering
the operating history of the Unit 2 containment liner in the license amendment
request.>? Rather, in responding to an earlier assertion from New York, the Board
reasonably concluded that because the “Commission was aware of containment
degradation issues [but still] promulgated performance-based testing,” there is
no “‘historical event’ restriction on reactors electing to comply with Appendix
J through performance-based testing.”>? Likewise, the Board did not conclude
that the historic degradation events had been remediated. Instead, the Board
only noted that contrary to New York’s assertions in its petition to intervene,
the license amendment request in fact considered the historic degradation in its
analysis.>* With respect to the AEC recommendation, New York argues that the
Board’s finding was unreasonable because the subsequent NRC findings may not
have been informed by the AEC recommendation. But such speculation, without

45 New York Petition to Intervene at 7.

46 LBP-15-26, 82 NRC at 176 n.26.

4TNew York Appeal at 19.

4B 1d. at 20.

Y.

Nd. at 21.

3! Crow Butte, CLI-14-2, 79 NRC at 13-14.

32New York Appeal at 19.

33 LBP-15-26, 82 NRC at 175 (emphasis added).

S4d. (citing New York Petition at 6, 7-8; License Amendment Request, Attach. 1, at 11-13).
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more, does not demonstrate error.> The Board carefully considered New York’s
claims with respect to historic degradation at Unit 2 and reasonably concluded
that New York’s arguments did not support admission of Contention NYS-1.5

2. Test Results Trend

New York also argued before the Board that the proposed license amendment
would jeopardize public health and safety because previous Type A test results
reveal that Unit 2’s containment leakage rate is increasing over time.’ New
York contended that this trend suggests that leakage would likely exceed 0.75
L, by 2016, which New York asserted was the current technical specification
leakage rate acceptance criterion.”® The Board found that New York’s argument
“reflect[ed] a fundamental misunderstanding of the acceptance criteria” and
explained that the regulatory limit for Type A leakage — also known as the
“as-found acceptance rate” — is, in fact, 1.0 L .* By contrast, the Board noted
“the 0.75 L, criterion cited by New York is referred to as the ‘as left’ criterion . . .
and there is no regulatory bar to exceeding that criterion during plant operations;
rather, it is a criterion that must be satisfied prior to a plant restart.”** Moreover,
the Board concluded that “dispositively, even if the apparent trend in Type A
tests were extrapolated, it is undisputed that the leakage would not exceed the
regulatory limit of 1.0 L, during the 15-year period between consecutive Type A
tests.”®! Therefore, the Board concluded that New York’s claims regarding the
trend in Type A test results did not raise a material issue, as required by 10 C.F.R.

55 New York Appeal at 20-21; see Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power
Station, Unit 3), CLI-08-17, 68 NRC 231, 241 (2008) (finding appeals based on “nothing more than
speculation” insufficient to support Commission review).

S8 LBP-15-26, 82 NRC at 175-76.

5TNew York Petition to Intervene at 8, 16-17.

38 1d. at 17. As relevant here, 10 C.F.R. Part 50, Appendix J, Option B defines “L, (percent/24
hours)” as the maximum allowable leakage rate at pressure P, as specified in the plant’s technical
specifications. “P,” in turn, means “the calculated peak containment internal pressure related to the
design basis loss-of-coolant accident as specified in the Technical Specifications.”

59 LBP-15-26, 82 NRC at 176; see also id. at 170 n.9.

0Jd. at 176-77. Unit 2 Technical Specification 5.5.14 states that the leakage rate acceptance
criterion for the first unit startup following testing — the “as left” criterion — is less than or equal to
0.75 L, for Type A tests. Further, the technical specifications clarify that the containment leakage rate
acceptance criterion — or “as found” criterion —is 1.0 L. See License Amendment Request, Attach.
2; see also 2002 License Amendment, Enclosure 2, at 4.

. LBP-15-26, 82 NRC at 177 (citing Entergy Answer to New York Petition, Attach. 1, at 5).
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§2.309(f)(1)(iv).®? The Board also cited Entergy’s explanation for the perceived
trend and noted that New York did not attempt to rebut this explanation.®

On appeal, New York challenges the Board’s finding that this claim did not
raise a material fact sufficient to merit a hearing.%* Here again, New York argues
that the Board made its determination based on the merits of the arguments
rather than limiting itself to contention admissibility.%> But as discussed above,
the Board did not consider the merits of New York’s contention. At this stage in a
proceeding the petitioner bears the burden of proffering an admissible contention.
The Board found that New York has not done so, and New York has not provided
us with sufficient information to show that the Board finding was an error of law
or abuse of discretion.

New York also questions the distinction the Board drew between the “as
left” and “as found” acceptance criteria, arguing that “the supposedly dispositive
distinction between the ‘as found’ acceptance criteri[on] of 1.0 L, and the ‘as
left’ acceptance criteri[on] of 0.75 L, is simply not supported by the regulations
or prior submissions from Entergy or NRC Staff . . . .”% But as New York
itself argues, Option B states that for Type A tests, “[t]he leakage rate must
not exceed the allowable leakage rate (L) with margin, as specified in the
Technical Specifications.”®” The Unit 2 Technical Specifications provide that
the “[cJontainment leakage rate acceptance criterion is 1.0 L,. During the first
unit startup following testing in accordance with this program the leakage rate
acceptance criteri[on] [is] . . . [less than or equal to] 0.75 L_ for Type A tests.”®
In reaching its decision, the Board relied on the plain language of the technical
specifications.® Nothing New York has raised on appeal would lead us to question
the Board’s determination here.

New York further argues that the Board erred when it accepted Entergy’s
arguments and disregarded New York’s viewpoint.”® But the Board carefully
analyzed New York’s arguments regarding the perceived increasing trend in Type
A test results and determined that those arguments failed to meet the requirements
of 10 C.F.R. §2.309(f)(1)(v) and (vi).”! Our review of the record does not reveal

21d.

31d.

% New York Appeal at 21.

1d.

66 Id. at 22.

710 C.F.R. Part 50, App. J, Option B § IIl.A; see also New York Appeal at 22.
681 icense Amendment Request, Attach. 2, Technical Specification 5.5.14.

% See LBP-15-26, 82 NRC at 170 n.9, 176-77.

7ONew York Appeal at 23.

71 LBP-15-26, 82 NRC at 177-78.
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any error of law or abuse of discretion with respect to the Board’s holding on this
aspect of NYS-1.

3. Seismic Risk

In its petition to intervene, New York stated that the updated seismic hazard
analysis for Unit 2 “shows that the anticipated ground motion is larger for higher
frequency events than was understood when [Unit 2] received its operating license
in 1973.”72 The Board found that New York had merely referenced this seismic
hazard analysis without adequately explaining its significance to the proposed
permanent extension of the Type A test interval or how it controverts the portion
of the license amendment request discussing seismic impacts.” Accordingly,
the Board concluded that this portion of New York’s contention neither raised
a material issue nor established a genuine dispute, as required by 10 C.F.R.
§2.309(f)(1)(iv) and (vi).”*

On appeal, New York argues that the Board erred in rejecting its seismic risk
argument — “[t]he ‘significance’ of a [probabilistic risk assessment] purporting
to evaluate a risk factor but failing to consider the most up-to-date information re-
garding that risk factor should be self-explanatory.”” This argument misconstrues
our contention admissibility standards, which require a petitioner to address —
and meet — each of the six factors set forth in 10 C.F.R. § 2.309(f)(1). Here,
the Board found that New York failed to demonstrate a material issue or raise
a genuine dispute with the application.” On appeal New York does not identify
any error of law or abuse of discretion with respect to the Board’s ruling on the
updated seismic studies.

4. Severe Accident Mitigation Alternatives (SAMA) Analysis

As part of NYS-1, New York claimed that the SAMA analysis prepared for
the Indian Point license renewal proceeding “does not take into account the value
or decontamination cost of offsite properties with iconic value,” “artificially and
improperly limits its scope to land and population only within 50 miles of the

72New York Petition to Intervene at 15.

3LBP-15-26, 82 NRC at 178.

1.

7SNew York Appeal at 24. Additionally, New York argues in its appeal that it had “removed
any remaining confusion” in its reply in support of its petition to intervene. Id. But a reply cannot
introduce arguments not originally included in an intervention petition. See, e.g., U.S. Department of
Energy, CLI-09-14, 69 NRC at 588.

76 LBP-15-26, 82 NRC at 178.
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site,” and “relied on [an outdated] dollar per person rem value of $2,000.”7” The
Board concluded that New York had not demonstrated how its SAMA analysis
claims raised a genuine dispute on a material issue with the license amendment
application.”® Moreover, the Board found that New York “fail[ed] to provide
expert opinions or adequate facts in support of [the] alleged deficiencies, as
required by 10 C.F.R. §2.309(f)(1)(v).”” Therefore, the Board concluded that
New York had not met its burden to show a genuine dispute with the license
amendment application.’

On appeal, New York argues that the Board erred by dismissing New York’s
concerns regarding the adequacy of Entergy’s license renewal SAMA analysis.
Specifically, New York claims that the Board erred by turning “the evidentiary
standard for an admissible contention . . . on its head — ‘expert opinions’ or
multitudinous supporting facts are simply not required.”®! However, the Board
did not require New York to provide support for its contentions beyond our
normal contention admissibility standard.®? Also, the Board noted that, like the
seismic claim, the SAMA claim did not demonstrate a material dispute with the
application.®

In sum, New York has not persuaded us that the Board erred at law or abused
its discretion in holding Contention NYS-1 inadmissible. Accordingly, we affirm
the Board’s decision with respect to NYS-1.

C. Contention NYS-2
Contention NYS-2, as submitted by New York, states:

7TNew York Petition to Intervene at 20. The SAMA analysis is being litigated in the context of the
Indian Point, Units 2 and 3 license renewal proceeding. See Entergy Nuclear Operations, Inc. (Indian
Point, Units 2 and 3), CLI-15-2, 81 NRC 213 (2015); Entergy Nuclear Operations, Inc. (Indian Point,
Units 2 and 3), LBP-13-13, 78 NRC 246, 450-89 (2013) (appeals pending); see also Staff Answer to
New York Petition at 19 & n.78.

"8 LBP-15-26, 82 NRC at 179.

P d.

801,

81 New York Appeal at 25.

82 Compare New York Appeal at 25, with LBP-15-26, 82 NRC at 179 (noting that New York did
not provide expert opinions or “adequate facts in support of these alleged deficiencies”).

83LBP-15-26, 82 NRC at 179. To the extent that New York generally challenges the Indian
Point SAMA analysis, New York has not demonstrated that such a claim is within the scope of
this license amendment proceeding, as required by 10 C.F.R. §2.309(f)(1)(iii). Nonetheless, the
SAMA analysis is being litigated in the context of the Indian Point license renewal application; the
adjudication on that application is ongoing and New York is pursuing its SAMA analysis claims
in that forum. See State of New York Petition for Review of Atomic Safety and Licensing Board
Decision LBP-13-13 with respect to Consolidated Contention NYS-12C (Feb. 14, 2014) (ADAMS
Accession No. ML14045A414) (pending).
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Entergy’s request to amend the Indian Point Unit 2 operating license and technical
specifications should be denied because Entergy has not submitted an Environmental
Report as required by 10 C.F.R. [§§] 51.53 and it has not undergone the required
NRC Staff environmental review pursuant to 10 C.F.R. §51.101 and, despite
Entergy’s claim to the contrary, the proposed amendment is not categorically
exempt from that review under 10 C.F.R. § 51.22(c)(9).3

As part of Contention NYS-2, New York asserted that the license amendment
request could not be considered for a categorical exclusion® because it involves
a significant hazards consideration, which would prevent it from being exempted
pursuant to 10 C.F.R. §51.22(c)(9).8¢ New York contended that its “argument
[was] relevant to whether the Commission should ultimately make such a final
determination.”¥” Additionally, New York argued that if the no significant hazards
consideration determination is unreviewable, then a categorical exclusion pursuant
to 10 C.F.R. §51.22(c)(9) “becomes an unassailable substantive conclusion that
Industry and NRC Staff can employ to avoid environmental review of proposed
actions.”88

The Board reiterated that a no significant hazards consideration determination
may not be contested, consistent with our regulation in 10 C.F.R. § 50.58(b)(6).*°
But the Board differentiated a petitioner’s ability to challenge the categorical
exclusion determination. In particular, the Board observed that a petitioner may
either show the existence of “special circumstances” or show that the license
amendment would result in increased offsite releases of effluents or increased
individual or cumulative occupational radiation exposure.”® The Board found that
New York did not seek to show that the license amendment would result in sig-
nificant increases to offsite effluent releases or occupational radiation exposure.®!

84 New York Petition to Intervene at 20.

85 Section 51.22 identifies categories of actions that are exempt from NEPA review because the
NRC has made a generic finding that the “actions do[ ] not individually or cumulatively have a
significant effect on the human environment.” 10 C.F.R. § 51.22(a). These are generally referred to as
“categorical exclusions.”

86 New York Petition to Intervene at 21. Before the Board New York made the same argument
in support of Contention NYS-1. See New York Petition to Intervene at 8-10. The Board rejected
this argument because our regulations do not allow the Staff’s no significant hazards consideration
determination to be contested. LBP-15-26, 82 NRC at 178; see 10 C.F.R. § 50.58(b)(6). New York
did not appeal this aspect of the Board’s holding on Contention NYS-1.

87 State of New York Reply in Support of Petition to Intervene and Request for Hearing (June 19,
2015) at 19.

88 1d. at 20.

89 LBP-15-26, 82 NRC at 180-81; see also id. at 178 n.30 (citing Carolina Power & Light Co.
(Shearon Harris Nuclear Power Plant), CLI-01-7, 53 NRC 113, 118 (2001)).

1d. at 181.

Nd.
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And while New York sought to demonstrate the existence of “special circum-
stances,” it first did so in its reply brief, which the Board found untimely.®> The
Board noted that, even if New York had timely asserted “special circumstances,”
the arguments it presented — “various historical degradation events . . . as well as
the reactor’s location in the most densely populated part of the country” — would
have been unavailing and, therefore, that the contention was inadmissible.*?

On appeal, New York renews its argument that the bar on challenges to no
significant hazards consideration determinations effectively bars challenges to
categorical exclusions.”* We disagree. As the Board observed, our regulations
provide specific avenues for petitioners to challenge categorical exclusion de-
terminations.” New York did not avail itself of these opportunities, nor does it
explain how the Board’s holding constituted an error of law or abuse of discretion.
New York also objects to the Board’s rejection of the “special circumstances”
argument as untimely — New York asserts that the argument was “a natural ex-
tension” of its intervention petition.’® But the Board did not base its determination
solely on timeliness — it reasonably determined that the arguments New York
presented would have been unavailing even if timely proffered.”’

New York does not demonstrate error of law or abuse of discretion by the
Board; we therefore affirm the Board’s holding with respect to Contention NY S-
2'98

21d. at 181-82.

93 Id. at 182 (internal citations omitted).

94 New York Appeal at 27.

95 See 10 C.F.R. § 51.22(b), (c)(9)(ii) and (iii).

% New York Appeal at 29.

97TLBP-15-26, 82 NRC at 182. Further, New York does not demonstrate Board error as to the
timeliness determination. At oral argument New York conceded that its original petition neither cited
10 C.F.R. § 51.22(b) nor argued for “special circumstances.” See Tr. at 138-39. And it is well-settled
in our jurisprudence that “a petitioner may not use its reply to raise new issues for the first time.”
DTE Electric Co. (Fermi Nuclear Power Plant, Unit 2), CLI-15-18, 82 NRC 135, 146 (2015) (citing
Crow Butte, CLI-09-12, 69 NRC at 568; Nuclear Management Co., LLC (Palisades Nuclear Plant),
CLI-06-17, 63 NRC 727, 732 (2006); National Enrichment Facility, CLI-04-25, 60 NRC at 224-25).

98 Just after the Staff issued the license amendment, New York requested that we vacate or, in the
alternative, stay the Staff’s issuance of the license amendment to Entergy pending our resolution of
this appeal. State of New York Motion to Vacate or for Stay of Staff Action Pending Appeal of
Atomic Safety and Licensing Board Decision LBP-15-26 Regarding License Amendment for Entergy
Indian Point Unit 2 to Delay the Containment Leak Rate Test for Five Years (Feb. 26, 2016); see NRC
Staff’s Answer in Opposition to State of New York Motion to Vacate or Stay Issuance of License
Amendment (Mar. 7, 2016); Entergy’s Answer Opposing New York State’s Motion to Vacate or
Stay the Effectiveness of the February 23, 2016 License Amendment Regarding Indian Point Unit 2
Integrated Leak Rate Testing (Mar. 7, 2016). We deny New York’s motion as moot. Because New
York sought to stay or vacate the Staff’s action pending our review of its appeal and we have now
taken action on its appeal, we need not consider the stay application further.
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III. CONCLUSION

For the reasons set forth above, we affirm the Board’s decision in LBP-15-26.
IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
This 5th day of April 2016.
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The Commission (with one Commissioner dissenting) dismisses as moot
the appeal of an Atomic Safety and Licensing Board decision that denied a
labor union’s request for hearing and petition to intervene to challenge an NRC
confirmatory order. The Commission also terminates the proceeding.

MOOTNESS

A case or controversy is moot when the issues are no longer live or the parties
lack a cognizable interest in the outcome. In determining mootness, we look to
whether the relief sought would, if granted, make a difference to the legal interests
of the parties. See Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Unit 2), CLI-93-10, 37 NRC 192, 200 (1993). When subsequent events
outrun the controversy, we will ordinarily dismiss a case as moot.

MOOTNESS

We have recognized an exception to the mootness doctrine when “a case is
‘capable of repetition, yet evading review.’” See, e.g., Southern California Edison
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Co. (San Onofre Nuclear Generating Station, Units 2 and 3), CLI-13-10, 78 NRC
563, 568 n.35 (2013). Similarly, we have found an exception “when the same
litigants are likely to be subject to similar future action.” See id. at 568. But
speculation as to future events, without more, does not shield a case from a
mootness determination.

MEMORANDUM AND ORDER

Before us is the appeal of Local 15, International Brotherhood of Electrical
Workers, AFL-CIO, of the Atomic Safety and Licensing Board’s decision in
LBP-14-4 denying Local 15’s hearing request in this enforcement matter.! The
Staff and the Licensee, Exelon Generation Company, LLC, request that we uphold
the Board’s decision.? As discussed below, we find that intervening events in this
matter have resolved the controversy that gave rise to Local 15°s hearing request
in the first instance. In the absence of a live controversy, we dismiss Local 15°s
appeal as moot.

I. BACKGROUND AND PROCEDURAL HISTORY

This case concerns an unusual enforcement matter associated with the Dresden
Nuclear Power Station. In May 2012, an off-duty Dresden senior reactor operator
(SRO) hijacked a car at gunpoint; he was later arrested and convicted of aggravated
vehicular hijacking.? Shortly after the arrest of the SRO, an equipment operator
with unescorted plant access told several individuals (including Exelon and NRC
personnel) that he was asked approximately a year earlier by the SRO and another
individual to participate in a violent crime.*

'Notice of Appeal of LBP-14-04 by Local 15, International Brotherhood of Electrical Workers,
AFL-CIO (May 12, 2014) (Local 15 Notice of Appeal); Brief in Support of Appeal of LBP-14-04
(May 12, 2014, corrected May 13, 2014) (Local 15 Appeal Brief); see LBP-14-4, 79 NRC 319 (2014).

2NRC Staff’s Brief in Opposition to Appeal of LBP-14-04 by Local Union No. 15, International
Brotherhood of Electrical Workers, AFL-CIO (June 6, 2014); Exelon’s Answer Opposing Local
Union No. 15, International Brotherhood of Electrical Workers, AFL-CIO’s Appeal of LBP-14-04
(June 6, 2014).

3The NRC terminated the individual’s senior reactor operator license at the request of the Licensee
and subsequently issued an order prohibiting his involvement in licensed activities; the Licensee
terminated his employment at the plant. See In the Matter of Michael J. Buhrman; Order Prohibiting
Involvement in NRC-Licensed Activities (Effective Immediately), 78 Fed. Reg. 66,970 (Nov. 7,
2013).

4 Letter from Gary L. Shear, NRC, to Michael J. Pacilio, Exelon Generation Company, LLC and

(Continued)
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NRC regulations require a licensee’s access authorization program to include
a behavioral observation program designed to detect activities or behaviors that
may present an unreasonable risk to public health and safety.” The NRC Staff
conducted an investigation to determine whether personnel at Dresden knew that
the former SRO planned to commit an offsite crime and willfully failed to report
him to plant management for “aberrant behavior.”® Based upon the results of this
investigation, the NRC Staff identified several examples of an apparent violation
of 10 C.F.R. § 73.56(a)(2), (f)(1), and (f)(3).

The Staff notified Exelon of the apparent violation, and, among other things,
offered Exelon an opportunity to request alternative dispute resolution, which
Exelon accepted.” During the alternative dispute resolution session, a preliminary
settlement was reached.® The resulting Confirmatory Order memorialized a num-
ber of actions Exelon had already completed, and Exelon agreed to a number
of additional actions. As relevant here, the order acknowledged that Exelon had
already revised its Behavioral Observation Program “to indicate that the . . .

Exelon Nuclear, “Dresden Nuclear Power Station, Units 2 and 3; Report Nos. 05000237/2013407,
05000249/2013407 (DRS) and Results of Investigation Report No. 3-2012-020” (July 3, 2013)
(Investigation Summary Letter) & Enclosure, “Factual Summary of NRC Investigation” (ADAMS
Accession No. ML13184A232) (Investigation Summary). The NRC prohibited the other individual,
also an SRO, from licensed activities, but took no enforcement action against the equipment operator.
See generally In the Matter of Landon E. Brittain; Order Prohibiting Involvement in NRC-Licensed
Activities (Effective Immediately), 78 Fed. Reg. 66,968 (Nov. 7, 2013). Exelon terminated the
employment of the second SRO and the equipment operator. See Exelon’s Answer Opposing the
Petition to Intervene and Hearing Request Filed by Local Union No. 15, International Brotherhood of
Electrical Workers, AFL-CIO (Jan. 24, 2014) at 2-3; In the Matter of Exelon Generation Company,
LLC; Dresden Nuclear Power Station Confirmatory Order Modifying License, 78 Fed. Reg. 66,965,
66,965 (Nov. 7, 2013) (Confirmatory Order).

5Investigation Summary Letter at 1-2. Section 73.56(a)(2) requires that a licensee establish,
implement, and maintain an access authorization program. Section 73.56(f)(1) requires access
authorization programs to “include a behavioral observation program that is designed to detect
behaviors or activities that may constitute an unreasonable risk” to the public health and safety
and common defense and security. Section 73.56(f)(3) requires (in part) that individuals subject to
an access authorization program “shall, at a minimum report any concerns arising from behavioral
observation, including, but not limited to, concerns related to any questionable behavior patterns or
activities of others to a reviewing official, his or her supervisor, or other management personnel” as
designated in site procedures. The recipient of the report (if not the reviewing official) must convey
the report to the reviewing official, who in turn will reassess the reported individual’s unescorted
access or unescorted access authorization status.

6 See Investigation Summary at 1.

7See Letter from Steven K. Orth, Region III, NRC, to Michael J. Pacilio, Exelon Generation
Company, LLC and Exelon Nuclear, “Alternative Dispute Resolution Session on September 18,
2013” (Sept. 9, 2013) (ADAMS Accession No. ML13253A196).

8 Confirmatory Order, 78 Fed. Reg. at 66,965.
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program includes an expectation to report offsite illegal activity.”® Exelon also
volunteered to further revise its Behavioral Observation Program within 90 days
to provide additional guidance on the type of credible information or offsite
activities (if observed) that employees should report to their management.'® In
consideration of this and Exelon’s other commitments, the Staff agreed that it
would issue no finding, notice of violation, or civil penalty, and that it would
take no other enforcement action with respect to this matter.!' The Confirmatory
Order applied not only to Dresden, but also to Exelon’s entire fleet of operating
reactors.!?

The notice of issuance of the Confirmatory Order included an opportunity
to request a hearing.* In response, Local 15 sought a hearing and submitted
three contentions.'* In Contention 1, Local 15 asserted that the Confirmatory
Order should not be sustained because it imposed obligations on off-duty Exelon
employees without justification.!® In Contention 2, the Local asserted that the Con-
firmatory Order should not be sustained because it imposed on Exelon employees
behavioral observation and reporting requirements that were “vague, over-broad
and not carefully tailored . . . and improperly delegates to Exelon the discretion
to interpret and implement NRC standards” for behavioral observation.'® Local
15’s Contention 3 raised concerns about possible violations of the National Labor
Relations Act.'” Related to its Contention 3, but as a matter separate from this

°Id.

1074, Revision 10 to Exelon’s Behavioral Observation Program includes the changes memorialized
by the Confirmatory Order. See SY-AA-103-513 (Rev. 10) (2014) (attached as Ex. 3 to Reply of
Local Union 15, International Brotherhood of Electrical Workers, AFL-CIO to NRC Staff and Exelon
Answers Opposing Local 15’s Petition to Intervene and Request for Hearing (Feb. 14, 2014).

Exelon also agreed to provide its employees training on the new revision within 90 days of its
completion and to conduct an effectiveness assessment of the revised procedures and of the employee
training within 18 months of the Confirmatory Order’s effective date. All activities save the effective-
ness assessment were completed. Letter from Patrick R. Simpson, Exelon Generation Company, LLC,
to Kenneth O’Brien, Region III, NRC, “Response to Confirmatory Order EA-13-068” (Sept. 30, 2014)
(ADAMS Accession No. ML14273A482); Letter from Richard A. Skokowski, Region III, NRC, to
Michael J. Pacilio, Exelon Generation Company, LLC and Exelon Nuclear, “[Acknowledgment] of
Exelon Generation Company Response to NRC Request for a Written Response to Confirmatory Order
EA-13-068” (Nov. 17, 2014) (ADAMS Accession No. ML14322A472). Because the procedure has
since been further revised, new dates to complete the associated training and effectiveness assessment
have been established. See infra note 24.

1 Confirmatory Order, 78 Fed. Reg. at 66,966.

121d. at 66,965.

13 1d. at 66,966.

14 See Petition to Intervene and Request for Hearing (Dec. 12, 2013) (Local 15 Petition).

51d. at 15.

191d. at 18.

71d. at 19.
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adjudication, Local 15 pursued unfair labor practice charges before the National
Labor Relations Board (NLRB).'8 In LBP-14-4, the Board denied Local 15’s re-
quest for hearing on the grounds that the Local had neither demonstrated standing
nor submitted an admissible contention.'” Local 15’s appeal followed.

Local 15 challenged the Board’s standing determination as well as its rejection
of Contentions 1 and 2. Local 15 also argued that the Board erred when it
concluded that our regulations do not entitle the union to a hearing as of right.?
The Local did not appeal the Board’s rejection of Contention 3.

During the pendency of the Local’s appeal, Exelon informed the Staff that it had
entered into a settlement agreement regarding the NLRB case, and it requested
a temporary relaxation of the Confirmatory Order to implement the NLRB
settlement agreement.?! In particular, Exelon requested that the Staff relax the
Confirmatory Order to “permit a temporary rescission of the additional guidance
to employees concerning their reporting obligations” provided in Revision 10; the
relaxation would allow Exelon and Local 15 additional time to bargain “over the
effects of [Exelon’s] decisions to make revisions to its [Behavioral Observation
Program] to comply with the Confirmatory Order.”??

The Staff approved Exelon’s relaxation request.> The approval permitted
Exelon to “revert to [Revision 9 of the Behavioral Observation Program] until
Exelon and Local 15 can bargain on a new revision that complies with the

'SSee, e.g., LBP-14-4, 79 NRC at 337; Memorandum of Local 15, International Brotherhood of
Electrical Workers, AFL-CIO Responding to Atomic Safety and Licensing Board Questions for Oral
Argument (Feb. 28, 2014) at 9 (providing the status of the NLRB matter).

19 LBP-14-4, 79 NRC at 334. Judge Karlin filed a dissenting opinion. Id. at 339-76.

20 See Local 15 Notice of Appeal; Local 15 Appeal Brief.

21 See Letter from Shane Marik, Exelon Generation Company, LLC, to Cynthia D. Pederson, Region
III, NRC, “Request for Relaxation of Condition V(A)(A.1(1)) of Confirmatory Order EA-13-068"
(Jan. 26, 2015) at 4-5 (ADAMS Accession No. ML15030A079) (Relaxation Request).

2214d. at 5-6. Section V(A)(A.1(1)) of the Confirmatory Order provided that, within 90 days of the
effective date of the Confirmatory Order, Exelon would revise its Behavioral Observation Program “(1)
to provide additional guidance on the types of offsite activities, if observed, or credible information
that should be reported to reviewing officials, and (2) to ensure that procedural requirements to
pass information forward without delay are clearly communicated.” Confirmatory Order, 78 Fed.
Reg. at 66,966. In a supplement to its Relaxation Request, Exelon requested that two other sections
of the Confirmatory Order, related to the timing of completion of training and the completion of
the effectiveness assessment, likewise be relaxed. Letter from Tamra Domeyer, Exelon Generation
Company, LLC, to Jared Heck and Steven Orth, Region III, NRC, “Supplemental Information for
Request for Relaxation of Condition V(A)(A.1(1)) of Confirmatory Order EA-13-068 (Apr. 13,
2015) (ADAMS Accession No. ML15106A427).

23 Memorandum from Christopher C. Hair, Counsel for the Staff, to the Commissioners (May 6,
2015) (Staff Notification), attaching Letter from Cynthia D. Pederson, Region III, NRC, to Bryan
C. Hanson, Exelon Generation Company, LLC, and Exelon Nuclear, “Dresden Nuclear Power
Station — Request for Relaxation of Confirmatory Order” (May 4, 2015) (ADAMS Accession No.
ML15125A103) (Relaxation Approval).
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Confirmatory Order.”?* Exelon has informed us that it has completed bargaining
with Local 15 “over the effects of Exelon’s decision to implement changes
to [Revision 10 of the Behavioral Observation Program].”> And Exelon has
implemented a revised Behavioral Observation Program, incorporating revisions
to the Program resulting from the negotiations with Local 15.%

Upon learning of the Staff’s approval of the Relaxation Request and the actions
to be taken in furtherance of the NLRB settlement, we sought briefing from the
litigants as to the impact of the actions undertaken by Local 15 and Exelon on
this adjudication.?” Specifically, we directed the litigants to “provide either (1)
a joint stipulation that Local 15’s appeal should be dismissed or (2) briefing
on the question whether Local 15’s appeal should be dismissed as moot and
this proceeding terminated.”?® The litigants did not agree to a joint stipulation.?
Consistent with our direction in CLI-15-16, the litigants provided their views as
to whether Local 15’s appeal should be dismissed as moot. Local 15, Exelon, and

24 Staff Notification at 1. The Staff’s approval extended the dates for compliance with the
Confirmatory Order to allow for the actions discussed above. The relaxation revised the Order to
provide (1) for revision of Exelon procedure SY-AA-103-513 until November 30, 2015, (2) for
Exelon to provide training to its staff on this revision by January 15, 2016, and (3) for Exelon’s
development and conduct of an effectiveness assessment of the revised procedure and associated
training by May 31, 2016. Relaxation Approval at 2.

25 Commission Notice (Sept. 25, 2015). The notice attaches a letter from Exelon to Local 15
providing Exelon’s representation to the Local that the bargaining required by the settlement had been
completed. See Letter from Philip Brzozowski, Exelon Generation, to Dave Sergenti and Bill Phillips,
IBEW Local 15 (Sept. 23, 2015) (Brzozowski Letter).

26 See Brzozowski Letter at 2 (unnumbered) (“[Exelon] intends to implement Rev. 10 [of the
Behavioral Observation Program] incorporating the parties’ agreed-upon revisions regarding the
matters over which we were obliged to bargain.”). In a status report to the NRC, Exelon indicated
that minor changes to Revision 10 of Exelon procedure SY-AA-103-513 were negotiated; Exelon
implemented the revised procedure by November 30, 2015. See Letter from David M. Gullott,
Exelon Generation Company, LLC, to Kenneth O’Brien, Region III, NRC, “Annual Response to
Confirmatory Order EA-13-068 (Oct. 28, 2015) (ADAMS Accession No. ML15302A183); see also
Letter from Steven K. Orth, Region III, NRC, to Bryan C. Hanson, Exelon Generation Company,
LLC and Exelon Nuclear, “Acknowledgment of Annual Response to Confirmatory Order EA-13-068”
(Nov. 6, 2015) (ADAMS Accession No. ML15313A207).

2T CLI-15-16, 81 NRC 810 (2015).

B 1d. at 813.

2NRC Staff’s Brief on Mootness in Response to CLI-15-16 (June 26, 2015) at 1 (Staff Initial
Brief); Local 15°s Brief in Response to the Commission’s June 11, 2015 Memorandum and Order
(June 26, 2015) at 1 (Local 15 Initial Brief).
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the Staff filed initial and reply briefs.3° Local 15 argues that its appeal is not moot.
Exelon and the Staff argue that it is. We consider the mootness question below.

II. DISCUSSION
We will consider a case or controversy to be “‘moot when the issues are
no longer ‘live,” or the parties lack a cognizable interest in the outcome.”””?' In
determining mootness, we look to “‘whether the relief sought would, if granted,
make a difference to the legal interests of the parties.””’*> And when subsequent
events outrun the controversy, we will ordinarily dismiss a case as moot.*

A. Mootness of Local 15’s Appeal

The fundamental dispute here is whether the controversy has been resolved by
the temporary relaxation of the Confirmatory Order — specifically the rescission
of Revision 10 of the Behavioral Observation Program procedure — and the
Local’s opportunity to negotiate with Exelon on revised language concerning the
types of obligations to be imposed on Exelon employees under the program. As
discussed below, we find that it has.

Local 15 contends that the settlement of its unfair labor practice charge in
the parallel case before the NLRB, provides it with “only a small portion of the
relief it originally sought.”3* Specifically, Local 15 argues that the resolution of
the unfair labor practice charge relates only to Contention 3, leaving Contentions
1 and 2 unresolved.’® The Local takes the position that, as described in those

30 See Local 15 Initial Brief; Exelon’s Brief in Response to CLI-15-16 (June 26, 2015); Staff Initial
Brief; Local 15’s Reply to NRC Staff and Exelon Briefs in Response to CLI-15-16 (July 6, 2015)
(Local 15 Reply Brief); Exelon’s Brief in Reply Regarding CLI-15-16 (July 6, 2015); NRC Staff’s
Reply to Local 15 and Exelon’s Briefs in Response to CLI-15-16 (July 6, 2015) (Staff Reply Brief).

31 Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), CLI-
13-9, 78 NRC 551, 557 (2013) (quoting Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Unit 2), CLI-93-10, 37 NRC 192, 200 (1993)). We are not strictly bound by the “case or
controversy” requirement, but we generally follow it “absent the most compelling reasons.” Comanche
Peak, CLI-93-10, 37 NRC at 200 n.28 (citations omitted).

32 Comanche Peak, CLI-93-10, 37 NRC at 200 (quoting Air Line Pilots Association International v.
UAL Corp., 897 F.2d 1394, 1396 (7th Cir. 1990)).

3 1d.; Puerto Rico Electric Power Authority (North Coast Nuclear Plant, Unit 1), ALAB-605, 12
NRC 153, 154 (1980) (holding that a tribunal may “dismiss those matters placed before them which
have been mooted by supervening developments”); see McBryde v. Committee to Review Circuit
Council Conduct and Disability Orders of the Judicial Conference of the United States, 264 F.3d 52,
55 (D.C. Cir. 2001).

3 Local 15 Initial Brief at 2.

31d. at 3.
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two contentions, the Confirmatory Order itself imposes improper obligations
on Exelon employees that may only be remedied by rescission of the order.’
Local 15 asserts that the settlement of the NLRB complaint addressed only the
effects of the Confirmatory Order, rather than the “contents of or obligations
imposed by the Order itself.”?” But it is the effects of the Confirmatory Order
(and, specifically, the provisions of Revision 10 to which the Local objects) that
directly impacted Exelon employees, including members of Local 15. In our view
the NLRB settlement provided Local 15 with the fundamental relief requested in
this proceeding — the opportunity to address with Exelon the Local’s concerns
regarding Exelon’s Behavioral Observation Program procedure.

As noted above, in Contention 1, the Local challenged the obligations placed
on off-duty employees to report certain conduct of other employees. And in
Contention 2, the Local opposed the imposition of observation and reporting
obligations that are “vague, over-broad, and not carefully tailored” and argued
that the Confirmatory Order delegates to Exelon the discretion to implement
and interpret NRC standards. Both contentions are premised upon Local 15°s
objection that the revisions to the Behavioral Observation Program were made
without the involvement of the union.’® And both of these contentions challenge
the Behavioral Observation Program procedure itself.*

3 1d.

371d. at 4. The record reflects that the NLRB concluded that Exelon was not required to bargain
over (among other things) the decision to settle the enforcement matter with the NRC and consent to
the Confirmatory Order, but was obliged to bargain over the effects of those decisions and over the
guidance to employees contained in Revision 10 of the Behavioral Observation Program. Relaxation
Request at 4-5.

38 Local 15 Petition at 18 (regarding Contention 1, stating that “the Union strenuously objects to
sweeping changes that detrimentally affect the rights and interests of every single Exelon Generation
bargaining unit member being made without genuine basis or need and without the important input
of the Union and the bargaining unit members”); id. at 19 (regarding Contention 2, stating that,
although the Order instructs Exelon “to provide additional guidance on the types of offsite activities, if
observed, or credible information that should be reported to reviewing officials, this instruction neither
cabins Exelon’s discretion in developing that guidance nor acknowledges Exelon’s duty, pursuant to
federal labor law, to engage in bargaining over its employees’ terms and conditions of employment
with their duly authorized bargaining representative.” (internal quotations omitted)).

3 Indeed, the Confirmatory Order itself imposed few additional requirements beyond those already
found in Revision 10: it required Exelon to provide additional guidance on what activities should be
reported and required Exelon to clearly communicate that such reporting should occur immediately.
78 Fed. Reg. at 66,965. Local 15 did not raise a substantial challenge to the additional requirements in
the order; instead the Local focused on the infirmities in Revision 10 to the Behavioral Observation
Program. Local 15 Petition at 15-21 (objecting to the language in the Confirmatory Order requiring
Exelon to develop additional guidance primarily on the ground that the language was not sufficient to
remedy the alleged defects in Revision 10); see Comanche Peak, CLI-93-10, 37 NRC at 200 (noting
that when a case no longer raises a “substantial” controversy, it is moot).
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Revision 10 of Exelon’s Behavioral Observation Program — the revision to
which Local 15 objected — has been superseded. As discussed above, Exelon
obtained from the Staff a temporary relaxation of the Confirmatory Order, and
Exelon and Local 15 thereafter bargained over a new revision to the Behavioral
Observation Program, which has now been put in place. Thus, the specific
conditions about which the Local complains, as well as its concern that these
conditions were implemented without being subjected to the negotiation process,
have been addressed.

To be sure, Local 15 was not guaranteed a particular outcome through the
collective bargaining process, and we recognize that the Local may not have
obtained all of the changes to the Behavioral Observation Program that it sought.
The newly revised program procedure is not part of the record of this proceeding,
and we did not review it. The precise revisions to the procedure, however, are
not material to our determination. Local 15 has now had a seat at the table with
Exelon, in the context of collective bargaining, to negotiate its concerns about the
Behavioral Observation Program identified in its Contentions 1 and 2, including
the obligations of off-duty employees, Local 15’s concerns regarding the asserted
vagueness or breadth of those obligations, and Exelon’s implementation of the
program. Put another way, Exelon and Local 15 squarely addressed the revisions
to the Behavioral Observation Program that Local 15 challenged in its Contentions
1 and 2. Further, as noted above, Revision 10 has been rescinded and a new
revision put in place that reflects these negotiations. As facilitated by the Staff’s
temporary relaxation of the Confirmatory Order, implementation of the NLRB
settlement has resolved the underlying controversy in this case and rendered it
moot.*0

We have recognized an exception to the mootness doctrine when “a case is
capable of repetition, yet evading review.”*! Local 15 invokes that exception and
asserts that, because Exelon continues to operate nuclear plants and Local 15
continues to represent bargaining unit employees at those plants, “it is entirely
likely that there will be future enforcement actions involving Exelon that have
an adverse effect on its employees.”*> That exception, as discussed below, is not
applicable here.

4OWe have reviewed Commissioner Baran’s dissent, and it does not change our opinion that this
case is moot. See, e.g., supra note 39 and text. Moreover, we decline to permit Local 15 to relitigate
here what it fairly negotiated with Exelon in its settlement agreement before the NLRB.

41 See, e.g., Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3),
CLI-13-10, 78 NRC 563, 568 n.35 (2013) (citations omitted). Similarly, we have found an exception
“when the same litigants are likely to be subject to similar future action.” Id. at 568 (citing San Onofre,
CLI-13-9, 78 NRC at 551, 557-58).

42 Local 15 Initial Brief at 7-8; see Local 15 Reply Brief at 3 (stating that “it is reasonably likely
that the NRC will engage in enforcement actions with Exelon which have an effect on the terms and
conditions of bargaining unit members’ employment”).
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An injury “capable of repetition” requires “a reasonable expectation that the
same complaining party would be subjected to the same action again.”* We find
no reasonable expectation that the same parties will confront the same issues
again. The events that led to the Confirmatory Order in this matter, set forth
above, were highly unusual and are unlikely to recur.** And to evade review, a
challenged action must be “too short to be fully litigated prior to its cessation or
expiration.”® Local 15 argues that a future enforcement order could — like the
Confirmatory Order here — require Exelon to make, within 90 days, changes
to its Behavioral Observation Program that would have an adverse effect on
employees. Local 15 states its concern that, within that time frame, it would be
unable to obtain a Licensing Board ruling or Commission decision on a challenge
to such an order.*® On this point, we agree with the Staff that the underlying
action must be inherently short-lived, which is not the case here: by its terms, the
Confirmatory Order does not expire after the implementation period.*’ Standing
alone, an implementation deadline in a future enforcement order of the same type
would have no effect on Local 15’s ability to seek and obtain relief on such an
order. Local 15’s appeal is not appropriate for consideration under an exception
to the mootness doctrine.*®

B. Advisory Opinion on the Question of Local 15’s Hearing Rights

One other matter merits mention. Local 15 asserts that dismissal of its appeal
now would leave unanswered the collateral question whether Local 15 may

3 Weinstein v. Bradford, 423 U.S. 147, 149 (1975); Del Monte Fresh Produce Co. v. United States,
570 F.3d 316, 322 (D.C. Cir. 2009); see Comanche Peak, CLI-93-10, 37 NRC at 205 & n.53.

#To the extent that Local 15 asserts more generally that the possibility of future enforcement
actions involving Exelon will have an effect on the bargaining unit members’ employment, the Local’s
argument is speculative and likewise does not fall within this narrow exception. See Munsell v.
Department of Agriculture, 509 F.3d 572, 583 (D.C. Cir. 2007) (“speculation [as to future events],
without more, does not shield a case from a mootness determination”) (internal quotes omitted).

45 Del Monte, 570 F.3d at 322; Advanced Medical Systems, Inc. (One Factory Row, Geneva, Ohio,
44041), CLI-93-8, 37 NRC 181, 185 (1993).

46 Local 15 Initial Brief at 8.

47 See Staff Reply Brief at 4-5 & n.20.

“8n its initial brief, Local 15, anticipating a possible argument from Exelon, asserts that the matter
is not mooted by the actions taken by Exelon in furtherance of the NLRB settlement. Local 15 Initial
Brief at 9 (citing Friends of the Earth, Inc. v. Laidlaw Environmental Services, Inc., 528 U.S. 167, 189
(2000) (“a defendant’s voluntary cessation of a challenged practice does not deprive a federal court
of its power to determine the legality of the practice”) (citation omitted). This “voluntary cessation”
exception is intended to prevent a party from evading review by taking temporary action to preclude
a possible adverse decision. Laidlaw, 528 U.S. at 189. Local 15 does not argue, nor do we otherwise
find, that Exelon is likely to fail to abide by the terms of the NLRB settlement agreement should we
dismiss this case as moot.
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demand a hearing as of right under 10 C.F.R. §2.202(a)(3).* This issue was
initially raised not by the Local, but by the Board itself. Prior to oral argument, the
Board posed questions to the litigants; several of these related to the application
of section 2.202(a)(3) to Local 15.%° That provision requires the Staff to “[i]Jnform
the licensee or any other person adversely affected by the order of his or her right
... to demand a hearing . . . except in a case where the licensee or other person
has consented in writing to the order.”! As part of its response to the Board’s
questions, Local 15 requested that the Board apply section 2.202(a)(3) to the Local
and find that, as an entity “adversely affected” by the Confirmatory Order, the
Local was entitled to a hearing and need not satisfy the standing and contention
admissibility requirements.’> The Board declined to do so, concluding that the
regulatory history of the provision makes clear that we “did not intend to relieve
third-party individuals who are not the subject of an enforcement order (but who
nonetheless seek a hearing on the order) from satisfying the requirements for a
petition for intervention set forth in 10 C.F.R. § 2.309.”%3

In view of our determination that Local 15’s appeal is moot, we decline to
reach the question of the applicability of section 2.202(a)(3) to the union in
this instance, as such an opinion would be advisory in nature. We disfavor the
issuance of advisory opinions and prefer instead to address issues in the context
of a concrete dispute.’*

III. CONCLUSION

For the reasons discussed above, we dismiss Local 15’s appeal as moot and
terminate this proceeding.>

4Local 15 Initial Brief at 6.

50 Order (Concerning Instructions for Oral Argument) (Feb. 5, 2014) (unpublished); see Memoran-
dum of Local 15, International Brotherhood of Electrical Workers, AFL-CIO Responding to Atomic
Safety and Licensing Board Questions for Oral Argument (Feb. 28, 2014) (Local 15 Memorandum);
NRC Staff Memorandum in Response to Board Order Concerning Instructions for Oral Argument
(Feb. 28, 2014) (Staff Memorandum); Exelon’s Memorandum Responding to the Questions in the
Board’s February 5, 2014 Order (Feb. 28, 2014).

5110 C.F.R. §2.202(2)(3).

32Local 15 Memorandum at 2.

53 LBP-14-4, 79 NRC at 325. Judge Karlin disagreed; he took the view that members of Local 15
qualify as individuals “adversely affected by the order” within the meaning of section 2.202(a)(3).
LBP-14-4, 79 NRC at 341-49 (Karlin, J., dissenting).

34 San Onofre, CLI-13-10, 78 NRC at 568-69; see U.S. Department of Energy (High-Level Waste
Repository), CLI-08-21, 68 NRC 351, 353 (2008).

33 No inference should be drawn with respect to our view of the correctness of the Licensing Board’s
decision in LBP-14-4; we express neither approval nor disapproval of that decision. Similarly, we

(Continued)
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IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 5th day of April 2016.

have reviewed Commissioner Baran’s dissent, which provides his views on the merits of Local 15’s
appeal. Because that appeal is moot, we do not comment on the views he has expressed.
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Additional Views of Commissioner Svinicki

I fully join my colleagues in the majority opinion. Although I need not do
so, I elect to write separately to draw into sharp relief the juxtaposition between
the majority’s holding and Judge Karlin’s critique of our hearing process in
his dissenting opinion. Judge Karlin argued that our procedural regulations for
adjudicatory hearings, while not contrary to law, cumulatively impose a barrier
to public participation that is unnecessarily stringent.! Having now served a
number of years in an adjudicatory capacity on this Commission, I do not agree
with Judge Karlin’s characterizations of specific aspects of our hearing process.?
More fundamentally, I do not share his observation that our regulations are
needlessly strict. As the Commission has often stated, our contention admissibility
requirements are “strict by design” to ensure that NRC hearings “serve the
purpose for which they are intended: to adjudicate genuine, substantive safety
and environmental issues.”? Consequently, when petitioners bring claims that are
not susceptible to such adjudications, we frequently direct them toward other
processes or government agencies.* In the instant case, Local 15’s ability to find
relief in another venue that moots the underlying contention shows the inherent
benefit of adherence to this principle and reveals Judge Karlin’s concerns as,
at best, significantly overstated. Rather than frustrate the public interest, the
Board’s application of our procedural regulations allowed the underlying dispute
to be resolved in a suitable venue. Therefore, instead of creating what Judge
Karlin describes as “an exclusionary fortress against the conduct of adjudicatory
hearings,” our procedures ensure that NRC adjudications are narrowly focused
and that the agency refrains from attempting to adjudicate claims that are more
readily or effectively resolved through a different NRC process or by a different
entity altogether.

I LBP-14-4, 79 NRC at 372-76 (Karlin, J., dissenting).

2E.g., compare id. at 374 (alleging that in NRC adjudications the Staff “always opposes the request
for a hearing”) (citing U.S. Dep’t of Energy (High-Level Waste Repository), CAB-02, Tr. at 352-55
(Apr. 1, 2009) (ADAMS Accession No. ML090910293)) with Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), LBP-10-15, 72 NRC 257, 276, 285 (2010) (noting
that the Staff agreed that the intervenor had shown standing and provided at least one admissible
contention (thereby satisfying the requirements for a hearing request)).

3 Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Unit 2), CLI-03-14, 58
NRC 207, 213 (2003).

4E. g., Entergy Nuclear Vermont Yankee, LLC (Vermont Y ankee Nuclear Power Station), CLI-15-20,
82 NRC 211, 230 (2015); Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), CLI-15-21, 82 NRC 295, 308 & n.69 (2015).

SLBP-14-4, 79 NRC at 375.
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Commissioner Baran, Dissenting

I respectfully dissent from the majority’s decision. A contention seeking
rescission of the NRC Confirmatory Order cannot be moot if the order remains in
place. Rather than dismissing the appeal as moot, the Commission should rule on
Local 15°s appeal of the Licensing Board’s decision and find that Local 15 has
established standing and submitted an admissible contention on which a hearing
should be held.

I. MOOTNESS

The mootness finding in the majority decision relies on two underlying prem-
ises: first, that the fundamental relief sought by Local 15 was the opportunity
to collectively bargain with Exelon on changes to the company’s Behavioral
Observation Program procedure, and second, that Local 15’s challenge to the
NRC Confirmatory Order is really just a challenge to this Exelon procedure. In
my view, neither of these premises is consistent with or supported by the actual
arguments made by Local 15.

The relief sought by Local 15 is not limited to its ability “to negotiate
with Exelon on revised language concerning the types of obligations to be
imposed on Exelon employees under the program.”! Nor do Local 15°s pleadings
merely challenge Revision 10 of Exelon’s Behavioral Observation Program
procedure. Although the concern with collective bargaining is one element of
Local 15’s initial petition, Local 15 also seeks rescission of the Confirmatory
Order on the grounds that its members will be directly harmed by the order and
that the order will negatively impact public health and safety. For example,
Local 15 contends that the Confirmatory Order will adversely impact safety
because it “will likely have introduced into the reporting requirements numerous
ambiguities and inconsistencies and rendered employee compliance far more
uncertain.”? Collective bargaining over Revision 10 of Exelon’s procedures does
not and cannot address these concerns. As Local 15 stated in its brief regarding
mootness, while the NRC Staff temporarily relaxed the Confirmatory Order to
allow for collective bargaining, “that bargaining will remain fully circumscribed
by the entirety of the Confirmatory Order itself.”* According to Local 15, “[t]he
obligations imposed by the Confirmatory Order — as a separate matter from those

! Majority Decision at p. 153.

2 Petition to Intervene and Request for Hearing (Dec. 12, 2013) at 5 (Local 15 Petition); Brief in
Support of Appeal of LBP-14-04 (May 12, 2014) at 24-25 (Local 15 Appeal Brief).

3 Local 15 Brief in Response to the Commission’s June 11, 2015 Memorandum and Order (June 26,
2015) at 5.
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imposed by Exelon — remain every bit as objectionable as they were when Local
15 first filed its Petition to Intervene.”

As long as the Confirmatory Order remains in place, Local 15’s contention
seeking its rescission is not moot. The fact that “Local 15 has now had a seat at the
table with Exelon, in the context of collective bargaining” does nothing to change
that. As the Staff and Exelon acknowledge in their briefs, the Staff provided
a temporary relaxation of a permanent order to allow Local 15 and Exelon to
collectively bargain regarding Exelon’s procedure. The relaxation period expired
on November 30, 2015, so the Confirmatory Order is again in effect and Local
15°s concerns with the terms of the Confirmatory Order itself are not resolved.®
Therefore, issues raised in Local 15’s initial petition remain live.

Because this case is not moot, the Commission should rule on Local 15’s
appeal of the Licensing Board’s decision in LBP-14-4 denying Local 15’s petition
to intervene and request for hearing.” I would affirm in part and reverse in part the
Board’s decision to deny Local 15°s petition and remand this matter to the Board
for a hearing on Local 15’s Contention 2.

II. STANDING

In this enforcement proceeding, the threshold question that must be resolved
relates both to standing and contention admissibility — whether the hearing re-
quest is within the scope of the proceeding as outlined in the Confirmatory Order.?
The controlling precedent on requests to intervene in enforcement proceedings is
Bellotti v. NRC, which affirmed the Commission’s authority under section 189a
of the Atomic Energy Act to define the scope of an enforcement proceeding and
to limit that scope to whether to sustain the order.® As the Commission has stated,
“The rationale underlying Bellotti is that, when a licensee agrees to make positive
changes or does not contest an order requiring remedial changes, it should not be
at risk of being subjected to a wide-ranging hearing and further investigation.”!°
The Commission also has explained, “The upshot of the post-Bellotti cases is that

41d.

5 Majority Decision at p. 155.

6 See Memorandum from Christopher C. Hair, Counsel for the Staff, to the Commissioners (May 6,
2015), attaching Letter from Cynthia D. Pederson, Region III, NRC, to Bryan C. Hanson, Exelon
Generation Company, LLC, and Exelon Nuclear, “Dresden Nuclear Power Station — Request for
Relaxation of Confirmatory Order” (May 4, 2015) (ADAMS Accession No. ML15125A103).

TLBP-14-4, 79 NRC 319 (2014).

8 Alaska Department of Transportation and Public Facilities, CLI-04-26, 60 NRC 399, 405,
reconsideration denied, CLI-04-38, 60 NRC 652 (2004).

9 Bellotti v. NRC, 725 F.2d 1380 (D.C. Cir. 1983).

10 Alaska DOT, CLI-04-26, 60 NRC at 405.
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a petitioner may obtain a hearing only if the measures to be taken under the order
would in themselves harm the petitioner.”!!

This case presents different factual circumstances than those analyzed in the
Commission’s post-Bellotti cases to date, each of which found that the party that
was not the direct subject of the order lacked standing. In each of those cases,
the petitioners sought stronger enforcement orders or different penalties against
the licensee. Here, Local 15 seeks to overturn the Confirmatory Order on the
grounds that its members will be directly harmed by the order and that the order
will negatively impact public health and safety.

In this case, the Board found that Local 15 did not demonstrate standing. As
a general matter, the Commission looks to “contemporaneous judicial concepts
of standing” in assessing whether a petitioner has standing to intervene.'?> To
establish standing, a petitioner must demonstrate a “‘concrete and particularized
injury that is fairly traceable to the challenged action and is likely to be redressed
by a favorable decision,” where the injury is ‘to an interest arguably within the
zone of interests protected by the governing statute.””’!3

The Board focused its inquiry on whether Local 15 has demonstrated that its
asserted injury falls within the zone of interests arguably protected under the
statute at issue and found that it did not. Given its holding on the zone-of-interests
test, the Board did not focus on the core standing requirements. I would find that
Local 15 has met the basic standing requirements of injury in fact, causation, and
redressability and that Local 15 meets the zone-of-interests test.

Local 15 argues that its individual members will be directly harmed by this
Confirmatory Order, which it asserts subjects its members “for the first time to
observation and reporting obligations concerning observed off-duty and offsite
conduct that are both intrusive and ill-defined and violations of which can form
the basis for discipline and/or the denial of security access,” including possible
termination of employment.'# Local 15 also contends that the Confirmatory Order
will adversely impact safety because it “will likely have introduced into the
reporting requirements numerous ambiguities and inconsistencies and rendered
employee compliance far more uncertain.”'> The Staff and Exelon disagree,
arguing that the Confirmatory Order provided more clarity than the regulation

1 All Operating Boiling Water Reactor Licensees with Mark I and Mark II Containments: Order
Modifying Licenses with Regard to Reliable Hardened Containment Vents (Effective Immediately),
CLI-13-2, 77 NRC 39, 45 (2013).

12 Calvert Cliffs 3 Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), CLI-09-20,
70 NRC 911, 915 (2009).

B3 1d. at 915 (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 559-61 (1992)).

14 Local 15 Petition at 7.

151d. at 5; Local 15 Appeal Brief at 5, 19-20.
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and therefore that it cannot cause an injury in fact.' But the question of whether
the Confirmatory Order provided more specificity and clarity (as claimed by the
Staff and Exelon) or caused confusion and reduced safety (as claimed by Local
15) is a dispute of fact. For standing purposes, we do not rule on disputes of
fact but read the petition in the light most favorable to the petitioner.!” It is
undisputed that members of Local 15 will be affected by the order, and here, their
representative has claimed with a supporting affidavit that these changes will harm
those members and reduce safety. Consequently, Local 15 has pled a sufficient
injury in fact to meet our standing requirements. Local 15 has met the causation
requirement because the asserted injury is “fairly traceable” to the issuance of
the Confirmatory Order. Similarly, the asserted harm can be redressed in this
proceeding by a favorable decision — that is, the revocation of the Confirmatory
Order. Therefore, Local 15 meets the basic standing requirements.

The next question is whether the asserted harm arguably falls within the zone
of interests of the Atomic Energy Act.'® To evaluate Local 15’s zone-of-interests
claim, “we first discern the interests ‘arguably . . . to be protected’ by the statutory
provision at issue; we then inquire whether the plaintiff’s interests affected
by the agency action in question are among them.”'” The Atomic Energy Act
“concentrates on the licensing and regulation of nuclear materials for the purpose
of protecting public health and safety and the common defense and security.”? In
the enforcement context, one way in which an injury can fall within the zone of
interests protected by the Atomic Energy Act is where it is “based on the premise
that [the Order’s] terms, if carried out, would be affirmatively contrary to the
public health and safety.”?!

Local 15 asserts that its members’ conduct falls within the zone of interests

16 Exelon’s Answer Opposing Local Union No. 15, International Brotherhood of Electrical Workers,
AFL-CIO’s Appeal of LBP-14-04 (June 6, 2014) at 19-20, 23-24 (Exelon Answer); NRC Staff’s Brief
in Opposition to Appeal of LBP-14-04 by Local Union No. 15, International Brotherhood of Electrical
Workers, AFL-CIO (June 6, 2014) at 9-13 (Staff Answer).

17 See, e.g., Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Georgia),
CLI-95-12, 42 NRC 111, 115 (1995).

18 See Quivira Mining Co. (Ambrosia Lake Facility, Grants, New Mexico), CLI-98-11, 48 NRC
1, 8 (1998), petition for review denied, Envirocare of Utah, Inc. v. NRC, 194 F.3d 72 (D.C. Cir.
1999); U.S. Enrichment Corp. (Paducah, Kentucky Gaseous Diffusion Plant), CLI-01-23, 54 NRC
267, 272-73 (2001).

19 National Credit Union Administration v. First National Bank & Trust Co., 522 U.S. 479, 492
(1998) (omission in original); see also USEC, CLI-01-23, 54 NRC at 272-73; Ambrosia Lake,
CLI-98-11,48 NRC at 11.

20 Ambrosia Lake, CL1-98-11, 48 NRC at 14; accord Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1445 (1982).

2! Alaska DOT, CLI-04-26, 60 NRC at 406 n.28 (quoting Alaska Department of Transportation and
Public Facilities, LBP-04-16, 60 NRC 99, 122 n.4 (2004) (Bollwerk, J., dissenting in part)).
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protected by the Atomic Energy Act.?> The Supreme Court has traditionally
construed the zone-of-interests test liberally, stating that it “is not meant to
be especially demanding.”?* The Court looks for “‘some indication’ that the
petitioner’s interest is arguably among those interests protected by the relevant
statute.”*

I would find that Local 15’s claims fall within the zone of interests of the AEA
because Local 15 directly challenges the effectiveness of the order and asserts that
the order will adversely impact public health and safety. Citing the Commission’s
decision in Alaska DOT, the Board stated that the only way in which standing can
be established in an enforcement proceeding is by demonstrating that issuance of
the order will be contrary to the public health and safety.?

In Alaska DOT, the Commission found that the petitioner lacked standing
because he was seeking to strengthen the order and add new requirements.?
Unlike the petitioner in Alaska DOT, Local 15 does not seek to strengthen the
Confirmatory Order or add new requirements. The Board relies on the following
passage in Alaska DOT: “The critical inquiry under Bellotti in a proceeding on a
confirmatory order is whether the order improves the licensee’s health and safety
conditions. If it does not, no hearing is appropriate.”?” But that statement was
essentially dicta in Alaska DOT and must be read in context with the facts of that
case.?® The Board also cites Alaska DOT for the proposition that “a petitioner like
Mr. Farmer is not adversely affected by a Confirmatory Order that improves the
safety situation over what it was in the absence of the order.” But this language
does not support the conclusion that Local 15 lacks standing.

22Local 15 Appeal Brief at 23.

23 LBP-14-4, 79 NRC at 355 (Karlin, J., dissenting) (quoting Clarke v. Securities Industry Ass’n,
479 U.S. 388, 399 (1987)).

24 Ambrosia Lake, CLI-98-11, 48 NRC at 8 (citing Nat’l Credit Union Admin., 522 U.S. at 494 n.7).

25 LBP-14-4, 79 NRC at 329 (Majority Opinion).

26 Alaska DOT, CLI-04-26, 60 NRC at 405. In Alaska DOT, the dispute centered on a confirmatory
order and companion notice of violation that listed discriminatory actions the State of Alaska
Department of Transportation and Public Facilities allegedly took against an individual, Mr. Farmer,
who had been the Statewide Radiation Safety Officer, in retaliation for raising safety concerns about
radiation exposures to Alaska DOT employees. The confirmatory order modified Alaska DOT’s
materials license and required the agency to take a number of planning and training actions to ensure
a safety-conscious work environment. Mr. Farmer sought rescission of the confirmatory order and
requested that it be replaced or supplemented with civil penalties and enforcement actions against
certain individuals. The Commission reversed the board’s decision granting Mr. Farmer a hearing.

%7 Alaska DOT, CLI-04-26, 60 NRC at 408.

28 See id. at 406 (“And without any injury attributable to the Confirmatory Order, Farmer does not
have standing in this proceeding.”); id. at 408 (“Our holding that Farmer does not have standing is
dispositive of this case.”) The statement cited by the Board appears after this holding and was not part
of the reasoning of the holding.
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First, as Judge Karlin pointed out, Local 15 is not “a petitioner like Mr.
Farmer” because it is seeking to overturn the order and is directly affected by
it. Moreover, Alaska DOT cited the dissent in the underlying Board decision.
The dissent observed that a challenge asserting that an order, “if carried out,
would be affirmatively contrary to the public health and safety . . . would be
one that seemingly would fall within the scope of a proceeding as envisioned
under Bellotti.”* This passage applies Bellotti to the facts of the case in Alaska
DOT and provides one example of the type of claim that could be admissible, as
opposed to an exhaustive list of such claims. While an assertion that an order is
contrary to the public health and safety is the typical scenario in which one could
show standing, it does not follow that a reduction in public health and safety is
the only way in which a third party can demonstrate standing in an enforcement
proceeding. This interpretation would not change the fact that it likely will be
rare for a third party to establish standing in an enforcement proceeding. Indeed,
as Exelon states, “in over half a century of NRC adjudications, there appears to
be only a single other reported case involving a challenge by a labor union to a
confirmatory order.”*

In any event, I would find that Local 15 demonstrated standing even under
the test spelled out by the Board. In its initial petition to intervene, Local 15
made several assertions that the order would diminish safety. For example,
Local 15 argued that the “breadth, vagueness and ambiguity of the observation
and reporting obligations casts a wide and indiscriminate net that simply is not
carefully tailored to address legitimate concerns for public health and safety.”!
Local 15 also argued that the problems that it ascribes to the order will confuse
people trying to comply with its terms.3? Local 15 further clarified these concerns
in its reply brief, stating that the Confirmatory Order “has the cumulative effect
of rendering Exelon’s operations less safe than they were before the order”
because the revised Behavioral Observation Program could lead to uncertainty
and confusion about behaviors to report that could “render[ ] the order ineffectual
and the public less safe.”3? Specifically, Local 15 argues that the order “is so broad
and non-specific as to the types of conduct required to be reported and silent with
regard to a nexus between such conduct and nuclear safety, it creates uncertainty

29 1d. at 408 n.28 (emphasis added) (quoting Alaska DOT, LBP-04-16, 60 NRC at 122 n.4 (Bollwerk,
J., dissenting in part)).

30Exelon Brief in Response to the Commission’s June 11, 2015, Memorandum and Order (June 16,
2015) at 7.

3 Local 15 Petition at 18.

21d. at 5.

33 Reply of Local Union No. 15, International Brotherhood of Electrical Workers, AFL-CIO to
NRC Staff and Exelon Answers Opposing Local 15’s Petition to Intervene and Request for Hearing
(Feb. 14,2014) at 9, 11-12.
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and confusion with regard to precisely what conduct is required to be reported.”3*
Local 15 concludes that “these deficiencies result in decreased public safety.”

The Board did not find the Local’s safety concerns credible and as such did
not find that they were sufficient to support standing. However, I would find that
the Board in this instance strayed too far into the merits of the case and did not
follow Commission precedent that hearing requests are to be construed in favor of
the petitioner on issues of standing. At this stage of the proceeding, the concerns
articulated by Local 15 were sufficient to demonstrate an injury in fact arguably
within the zone of interests of the Atomic Energy Act. I would therefore reverse
the Board’s standing decision.

III. CONTENTION ADMISSIBILITY

As a separate ground for denying Local 15’s hearing request, the Board
concluded that it failed to submit an admissible contention. While I agree with the
Board’s ruling on Contentions 1 and 3, I would find that the portion of Contention
2 that asserts that implementation of the Confirmatory Order will diminish public
health and safety is admissible.

In Contention 2, Local 15 asserted that the Confirmatory Order should not be
sustained because it imposes on Exelon employees behavioral observation and
reporting requirements “that are vague, over-broad and not carefully tailored” and
improperly delegates to Exelon “the discretion to interpret and implement NRC
standards” for behavioral observation.*® The Board rejected Contention 2 as an
inappropriate challenge to the NRC’s enforcement discretion, and for its failure
to raise a genuine dispute with the Confirmatory Order.?’

In my view, a portion of Contention 2 is admissible. Local 15 is correct that
the Board may not prejudge the merits of the contention. The Board reviewed
the Confirmatory Order together with Exelon’s revised Behavioral Observation
Program to determine whether the documents on their face resulted in greater
clarity as to the types of behaviors that Exelon employees must report. While
the Commission has directed boards to review documents to ensure that they
stand for the proposition for which they are cited, the Board delved too far
into the merits here. Local 15 raised a question appropriate for hearing on
whether the Confirmatory Order created confusion for the plant workers resulting
in a reduction in safety. The Local specifically and repeatedly claimed that

#d at 12.

B1d. at 2.

36 Local 15 Petition at 18.

37 LBP-14-4, 79 NRC at 335-37. Judge Karlin would have admitted the contention. Id. at 365-66
(Karlin, J., dissenting).
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portions of the Confirmatory Order were “vague and over broad” and “will
likely have introduced into the reporting requirements numerous ambiguities
and inconsistencies and rendered employee compliance far more uncertain.”
Contention 2 is supported by Mr. Specha’s affidavit. He asserts that the reporting
requirements are unclear with respect to the scope of terms such as “‘unusual,’
‘aberrant,” and/or ‘illegal’ conduct” that describe the types of conduct he and other
Local 15 members will be responsible for reporting.’® Whether the Confirmatory
Order has the effect of decreasing safety is appropriately within the scope of this
proceeding.

In conclusion, I would reverse the Board’s decision regarding standing and the
admissibility of Contention 2 and remand this matter to the Board for a hearing
on Contention 2 on the question of whether the Confirmatory Order should not
be sustained because it is improperly vague or over-broad, and thereby creates a
potential risk to the public health and safety.

38 Affidavit of Dennis Specha (Dec. 11, 2013) {10 (Exhibit 1 to Local 15 Petition).

167






Cite as 83 NRC 169 (2016) LBP-16-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

E. Roy Hawkens, Chairman
Dr. Michael F. Kennedy
Dr. William C. Burnett

In the Matter of Docket Nos. 52-040-COL
52-041-COL
(ASLBP No. 10-903-02-COL-BDO01)

FLORIDA POWER & LIGHT
COMPANY
(Turkey Point Nuclear Generating
Plant, Units 6 and 7) April 21,2016

Florida Power & Light Company (FPL) moves for summary disposition of
Contention 2.1, which challenges (1) the accuracy and reliability of the estimated
chemical concentrations for ethylbenzene, heptachlor, tetrachloroethylene, and
toluene in FPL’s wastewater, and (2) FPL’s conclusion that these chemicals,
inserted into the Boulder Zone of the Lower Floridan Aquifer by injection wells,
will not migrate to the Upper Floridan Aquifer and degrade drinking water
supplies. The Board grants FPL’s motion for summary disposition as to the first
part of Contention 2.1 because neither the Joint Intervenors nor the NRC Staff
materially dispute the reliability and accuracy of the chemical concentrations.
However, the Board denies summary disposition as to the second part because
Joint Intervenors proffered an expert opinion that raised credible disagreements
as to the confining nature of hydrogeologic formations above the Boulder Zone,
the ability of the injection wells to timely identify and prevent leaks, and the
efficacy of FPL’s groundwater monitoring program.
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REGULATIONS: INTERPRETATION (10 C.F.R. §§2.710(d), 2.1205(c))

Pursuant to NRC regulations, a motion for summary disposition may be granted
if there is no genuine issue as to any material fact and the moving party is entitled
to a decision as a matter of law. 10 C.F.R. §2.710(d)(2). This standard also
applies in Subpart L proceedings. Id. § 2.1205(c).

RULES OF PRACTICE: SUMMARY DISPOSITION

A material fact is one that “might affect the outcome of a [proceeding].”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

RULES OF PRACTICE: SUMMARY DISPOSITION

The movant has the burden “to show ‘clearly and convincingly’ the absence
of any genuine issues of material fact.” Spirit Airlines, Inc. v. Northwest Airlines,
Inc., 431 F.3d 917, 930 (6th Cir. 2005).

REGULATIONS: INTERPRETATION (10 C.F.R. §2.710(a))

The movant’s statement of undisputed material facts, if properly supported,
is deemed to be admitted if it is not controverted by the nonmovant. 10 C.F.R.
§2.710(a), (b).

RULES OF PRACTICE: SUMMARY DISPOSITION

A properly supported summary disposition motion may be granted if the
nonmovant’s evidence “is merely colorable or is not significantly probative.”
Anderson, 477 U.S. at 249 (citation omitted).

RULES OF PRACTICE: SUMMARY DISPOSITION

Summary disposition is not appropriate if it would require a licensing board to
engage in the making of “[c]redibility determinations, the weighing of evidence,
[or] the drawing of legitimate inferences from the facts,” Anderson, 477 U.S. at
255, because the performance of such tasks signals the existence of a genuine issue
of fact that must, in turn, be resolved at an evidentiary hearing. In determining
whether a genuine issue of material fact exists, “[t]he evidence of the non-movant
is to be believed, and all justifiable inferences are to be drawn in [the nonmovant’s]
favor.” Id.
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RULES OF PRACTICE: SUMMARY DISPOSITION

Case law counsels against granting summary disposition when the opposing
party provides a viable expert opinion, because “competing expert opinions
present the classic battle of experts and it [is] up to the jury to evaluate what
weight and credibility each expert opinion deserves.” Phillips v. Cohen, 400 F.3d
388, 399 (6th Cir. 2005).

RULES OF PRACTICE: ARGUMENTS RAISED FOR THE FIRST
TIME AT ORAL ARGUMENT

Arguments raised for the first time at oral argument are untimely. For a tribunal
to consider such arguments would violate case law and implicate due process
concerns. See, e.g., United States v. Almaraz, 306 F.3d 1031, 1041 (10th Cir.
2002).

RULES OF PRACTICE: REPRESENTATIONS OF COUNSEL

Movants seeking summary disposition may not rely on unsupported represen-
tations of counsel to satisfy their burden of showing the absence of any genuine
issue of material fact. Questions of fact are “not susceptible of resolution . . .
on the basis of nothing more than the generalized representations of counsel
who are unequipped to attest on the basis of their own personal knowledge to
the accuracy of the representations.” Commonwealth Edison Co. (Byron Nuclear
Power Station, Units 1 and 2), ALAB-735, 18 NRC 19, 23-24 (1983).

MEMORANDUM AND ORDER
(Granting in Part and Denying in Part FPL’s
Motion for Summary Disposition)

Before this Board in this 10 C.F.R. Part 52 combined license (COL) proceeding
is a motion for summary disposition of Contention 2.1 filed by Florida Power &
Light Company (FPL).! Contention 2.1 contains two components in support of a
claim that certain chemicals in the wastewater that FPL plans to discharge into the
Boulder Zone of the Lower Floridan Aquifer will migrate to the Upper Floridan
Aquifer and degrade drinking water supplies. First, the contention argues that
the alleged concentrations of four particular chemicals in the wastewater are not

! See [FPL’s] Motion for Summary Disposition of Joint Intervenors’ Amended Contention 2.1
(Dec. 15, 2015) [hereinafter FPL Motion].
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accurate. Second, the contention argues that insufficient evidence supports the
conclusion that these chemicals, inserted into the Boulder Zone by the proposed
injection wells, will not migrate to the Upper Floridan Aquifer and adversely
affect the groundwater.

For the reasons discussed below, we grant FPL’s motion in part, concluding
that there is no genuine issue of material fact regarding the first component of
Contention 2.1. However, we deny FPL’s motion with regard to the second
component, concluding that an evidentiary hearing is required to resolve disputed
issues of material fact regarding the possibility that injected wastewater could
migrate to, and adversely impact, the groundwater in the Upper Floridan Aquifer.

I. BACKGROUND

1. This proceeding concerns a challenge by Mark Oncavage, Dan Kipnis,
Southern Alliance for Clean Energy, and National Parks Conservation Association
(hereinafter “Joint Intervenors”) to FPL’s COL application for two new nuclear
power reactors, Turkey Point Units 6 and 7, to be constructed at FPL’s facility near
Homestead, Florida.? In February 2011, this Board found that Joint Intervenors
established standing to intervene in this proceeding and proffered one admissible
contention, Contention 2.1. See LBP-11-6, 73 NRC 149, 190, 251-52 (2011).
Joint Intervenors’ Contention 2.1 is now the sole contention pending before the
Board and reads as follows:?

The [Environmental Report (ER)] is deficient in concluding that the environmental
impacts from FPL’s proposed deep injection wells will be “small” because the
chemical concentrations in ER Rev. 3 Table 3.6-2 for ethylbenzene, heptachlor,
tetrachloroethylene, and toluene may be inaccurate and unreliable. Accurate and
reliable calculations of the concentrations of those chemicals in the wastewater
are necessary so it might reasonably be concluded that those chemicals will not
adversely impact the groundwater should they migrate from the Boulder Zone to the
Upper Floridan Aquifer.

LBP-15-19, 81 NRC 815, 822 (2015). Contention 2.1 thus challenges (1)

2 See [Joint Intervenors’] Petition for Intervention (Aug. 17, 2010); [FPL, COL] Application for
the Turkey Point Units 6 & 7, Notice of Hearing, Opportunity to Petition for Leave to Intervene
and Associated Order Imposing Procedures for Access to Sensitive Unclassified Non-Safeguards
Information and Safeguards Information for Contention Preparation, 75 Fed. Reg. 34,777 (June 18,
2010).

3In May 2012, we admitted an amended version of Contention 2.1, see LBP-12-9, 75 NRC 615, 629
(2012), and in August 2012, we reformulated it to eliminate an issue that had been rendered moot. See
Licensing Board Memorandum and Order (Granting in Part and Denying in Part Motion for Summary
Disposition of Amended Contention 2.1) (Aug. 30, 2012) at 10 (unpublished).
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the accuracy and reliability of the chemical concentrations for ethylbenzene,
heptachlor, tetrachloroethylene, and toluene found in ER Rev. 3 Table 3.6-2;
and (2) FPL’s conclusion that these chemicals, inserted into the 3000-feet-deep
Boulder Zone by the proposed injection wells, will not migrate upward to the
1500-feet-deep Upper Floridan Aquifer and adversely affect the groundwater. See
LBP-12-9,75 NRC at 628-29 & nn.20-21; infra note 26 (discussing hydrogeology
at the Turkey Point site).*

In February 2015, the NRC Staff published the Draft Environmental Impact
Statement (DEIS) for Turkey Point Units 6 and 7.5 The NRC Staff’s “preliminary
recommendation to the Commission related to the environmental aspects of
[FPL’s COL request] is that the COLs should be issued.” DEIS at 10-27.

With respect to the challenged chemical concentrations in ER Rev. 3 Table
3.6-2, the DEIS incorporates the data from FPL’s ER into DEIS Table 3-5. See
DEIS, tbl. 3-5, at 3-38 to 3-39. As to the migration issue, the DEIS explains the
relevant hydrogeology as follows:

The Floridan Aquifer system consists of three units which are, from shallowest to
deepest[:] the Upper Floridan Aquifer, a less permeable formation known as the
Middle Confining Unit (MCU),[°] and the Lower Floridan Aquifer. . . . Within the
Lower Floridan Aquifer in southern Florida there is a cavernous, high-permeability
geologic horizon called the Boulder Zone, which is the zone identified for deep-well
injection of blowdown water from proposed Units 6 and 7.

Id. at 2-53. According to the DEIS, “the overlying [Middle Confining Unit] . . .
separates the Boulder Zone from the [Underground Source of Drinking Water’]

4 Contention 2.1 contained these two components from the outset. When we admitted this contention
in 2011, we stated that Joint Intervenors had asserted that these “specified chemicals might be in the
wastewater discharged via deep injection wells into the Boulder Zone of the Lower Floridan Aquifer,
and that the wastewater could possibly migrate into the Upper Floridan Aquifer, contaminating the
groundwater (including potential drinking water) with these chemicals.” LBP-11-6, 73 NRC at 191;
see also id. at 193.

5 See Division of New Reactor Licensing, Office of New Reactors, Environmental Impact Statement
for [COLs] for Turkey Point Nuclear Plant Units 6 and 7 Draft Report for Comment, NUREG-2176
(Feb. 2015) (ADAMS Accession Nos. ML15055A103, ML 5055A109) [hereinafter DEIS].

6The NRC Staff notes that it uses different terminology than FPL to refer to the “assemblage of
formations between the Upper Floridan Aquifer and Lower Floridan Aquifer.” NRC Staff Answer
to [FPL’s] Motion for Summary Disposition of Joint Intervenors’ Amended Contention 2.1 (Feb. 3,
2016) at 10 [hereinafter Staff Answer]. While FPL refers to this assemblage as both the Middle
Floridan Aquifer and Middle Floridan Confining Unit, the NRC Staff refers to it as the Middle
Confining Unit. See id.; FPL Motion at 13 n.64. In this decision, the Board will use the NRC Staft’s
terminology, referring to the assemblage of formations as the Middle Confining Unit.

7The DEIS defines the Underground Source of Drinking Water as “groundwater with less than
10,000 mg/L [total dissolved solids].” DEIS at 5-30.
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zone within the Upper Floridan Aquifer.” Id. at 2-56. The DEIS goes on to note
that “enhanced vertical flow through the confining units to the Upper Floridan
Aquifer is extremely unlikely, and if leakage did occur it would be detected and
mitigated as required by the [Florida Department of Environmental Protection
Underground Injection Control Program].” Id. at 5-18. Consequently, the DEIS
concludes that the environmental impacts of injecting up to 18.6 million gallons
per day of wastewater into the Boulder Zone “would be SMALL.” Id. at 3-32,
5-29; accord id. at 5-87 to 5-89.

2. On December 15, 2015, FPL filed a motion requesting the Board to grant
summary disposition of Contention 2.1. See FPL Motion at 1.2 In its motion, which
was accompanied by three expert opinions,” FPL claims that there is no genuine
dispute that “the data disclosed in the DEIS in Table 3-5 for the Constituents['?]
are conservative and reliable.” Id. at 7; see also id. at 7-12. FPL also asserts that
“the concentrations of the Constituents are irrelevant to the potential impacts on
drinking water,” id. at 4, because, as stated in the DEIS, it is “extremely unlikely,”
DEIS at 5-18, that chemicals from FPL’s deep well injection will migrate out
of the Boulder Zone due to its “hydrogeological confinement, the design of
the injection wells, and the [Florida Department of Environmental Protection’s]
regulations requiring monitoring and mitigation.” FPL Motion at 4; see also id. at
13-24. FPL thus maintains that there is no genuine factual dispute regarding the
DEIS conclusion that the environmental impacts from FPL’s deep well injection
will be small, see id. at 13, and accordingly, FPL claims it is entitled to summary
disposition as a matter of law. See id. at 25.

8 See also FPL Motion, Attach. 2, [FPL’s] Statement of Material Facts as to Which No Genuine
Issue Exists, in Support of [FPL’s] Motion for Summary Disposition of Joint Intervenors’ Amended
Contention 2.1 (Dec. 15, 2015) [hereinafter FPL’s Statement of Undisputed Material Facts].

9 The three expert opinions were provided by (1) the Quality Assurance and Quality Control Officer
at FPL’s Central Laboratory, see FPL Motion, Attach. 3, Declaration of Thomas Helton, Jr. in Support
of [FPL’s] Motion for Summary Disposition of Joint Intervenors’” Amended Contention 2.1 (Dec. 14,
2015) [hereinafter FPL Helton Declaration]; (2) the President of McNabb Hydrogeologic Consulting,
Inc., who is a licensed professional geologist, see FPL Motion, Attach. 4, Declaration of David
McNabb in Support of [FPL’s] Motion for Summary Disposition of Joint Intervenors’ Amended
Contention 2.1 (Dec. 14, 2015) [hereinafter FPL McNabb Declaration]; and (3) the Principal Engineer
at Environmental Consulting & Technology, Inc., who is a registered professional engineer, see FPL
Motion, Attach. 5, Declaration of Richard J. Powell in Support of [FPL’s] Motion for Summary
Disposition of Joint Intervenors’ Amended Contention 2.1 (Dec. 11, 2015) [hereinafter FPL Powell
Declaration]; FPL Motion, Attach. 5, Expert Report of Richard J. Powell (Dec. 14, 2015) [hereinafter
FPL Powell Report].

107 jts motion, FPL refers to the four chemicals challenged in Contention 2.1 — i.e., ethylbenzene,
heptachlor, tetrachloroethylene, and toluene — collectively as the “Constituents.” See FPL Motion
at 2.
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The NRC Staff agrees that FPL should be granted summary disposition, arguing
that although several of FPL’s statements of undisputed material facts require
clarifications and qualifications, no genuine issue exists with regard to facts that
are material to Contention 2.1. See Staff Answer at 8. Specifically, the NRC Staff
asserts that there can be no reasonable dispute that (1) the concentrations in Table
3-5 of the DEIS for the four chemicals are “sufficiently accurate and reliable”;
and (2) in light of the confinement provided by the Middle Confining Unit, it is
“extremely unlikely” that wastewater will migrate from the Boulder Zone to the
Upper Floridan Aquifer. Id. at 13, 14. The NRC Staff filed the opinion of an
expert in geology and hydrology to support its arguments.'!

Joint Intervenors oppose summary disposition.'? Notably, they do not dispute
FPL’s statement that “the Constituent concentrations appearing in the ER and
DEIS are conservative and reliable.” FPL’s Statement of Undisputed Material
Facts {{41.13 However, they rely on an affidavit from their expert, Mark Quarles,
an environmental consultant and a licensed professional geologist, to dispute
FPL’s assertion that adequate confining layers exist to prevent vertical migration
of wastewater from the Boulder Zone to the Upper Floridan Aquifer.'* Mr. Quarles
also disagrees with FPL’s assertion that the highly regulated design and testing of
the injection wells will prevent leakage of wastewater that could contaminate the
Upper Floridan Aquifer. See Third Quarles Aff. {{{43-44. Finally, Mr. Quarles
asserts that the proposed monitoring and mitigation programs are inadequate to
prevent or remediate contaminated groundwater because the sampling occurs too
infrequently to detect the upward migration of wastewater before it has a chance
to spread. See id. ] 39-48.13

1 See Staff Answer, Attach. 1, Affidavit of Daniel O. Barnhurst Concerning Amended Contention
NEPA 2.1 (Feb. 3, 2016) [hereinafter NRC Barnhurst Aff.].

12 §oe Joint Intervenors’ Answer to [FPL’s] Motion for Summary Disposition of Joint Intervenors’
Amended Contention 2.1 (Feb. 3, 2016) at 6-9 [hereinafter Joint Intervenors’ Answer].

13 See Joint Intervenors’ Answer, Attach. 1, Joint Intervenors’ Statement of Material Facts as to
‘Which a Genuine Issue Exists, in Support of Joint Intervenors’ Answer to FPL’s Motion for Summary
Disposition of Joint Intervenors’ Amended Contention 2.1 q 9 [hereinafter Joint Intervenors’ Statement
of Material Facts].

14 See Joint Intervenors’ Answer, attach. 2, Third Affidavit of Mark A. Quarles {22, 30-34, 37
(Feb. 2, 2016) [hereinafter Third Quarles Aff.].

150n February 15, 2016, Joint Intervenors filed a response to the NRC Staff’s Answer. See Joint
Intervenors’ Response to NRC Staff’s Answer to [FPL’s] Motion for Summary Disposition of Joint
Intervenors’ Amended Contention 2.1 (Feb. 15, 2016). On February 16, 2016, Joint Intervenors filed a
motion asking that this Board either (1) admit the February 15 response as a matter of right pursuant to
10 C.F.R. §§2.710(a) and 2.1205(c); or (2) admit the response as a matter of adjudicative discretion.
See Joint Intervenors’ Motion for Leave to File Response to NRC Staff’s Answer to [FPL’s] Motion
for Summary Disposition of Joint Intervenors’ Amended Contention 2.1 (Feb. 16, 2016). Although

(Continued)
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On April 5, 2016, this Board held oral argument on FPL’s motion. ¢

II. APPLICABLE LEGAL STANDARD

Pursuant to NRC regulations, a motion for summary disposition may be granted
if “there is no genuine issue as to any material fact and . . . the moving party
is entitled to a decision as a matter of law.” 10 C.F.R. §2.710(d)(2); see also
id. §2.1205(c) (stating that the standards for summary adjudication set forth in
section 2.710 apply to Subpart L proceedings). The NRC standards governing
summary disposition “are based upon those the federal courts apply to motions
for summary judgment under Rule 56 of the Federal Rules of Civil Procedure.”
Entergy Nuclear Generation Co. (Pilgrim Nuclear Power Station), CLI-10-11,
71 NRC 287, 297 (2010).!” Hence, in ruling on a summary disposition motion,
a licensing board’s function is not to conduct a trial on the written record by
weighing the evidence and endeavoring to determine the truth of the matter;
rather, a board’s role is to determine whether any genuine issue of material fact
exists. See Anderson v. Liberty Lobby, 477 U.S. 242, 249 (1986); see also Spirit
Airlines, Inc. v. Northwest Airlines, Inc., 431 F.3d 917, 930 (6th Cir. 2005) (“The
moving party’s burden is to show ‘clearly and convincingly’ the absence of any
genuine issues of material fact.”).!®

The movant’s statement of undisputed material facts, if properly supported, is
deemed to be admitted if it is not controverted by the nonmovant. See 10 C.F.R.
§2.710(a), (b). Further, a properly supported summary disposition motion may be
granted if the nonmovant’s evidence “is merely colorable or is not significantly
probative.” Anderson, 477 U.S. at 249 (citation omitted). In essence, the inquiry
is whether the evidence “is so one-sided that [the movant] must prevail as a matter
of law.” Id. at 252.

no written oppositions were filed, Joint Intervenors represent that FPL and the NRC Staff oppose
the motion. See id. at 7-8. As a matter of discretion, we grant Joint Intervenors’ motion and admit
their response. We conclude, however, that it advances no facts or arguments that are material to our
decision.

16 See Transcript, [FPL] Turkey Point Units 6 and 7 at 414-93 (Apr. 5, 2016) [hereinafter Tr.]; see
also Licensing Board Notice and Order (Scheduling and Providing Instructions for Oral Argument)
(Mar. 1, 2016) (unpublished).

17Rule 56 states that “[t]he court shall grant summary judgment if the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a).

18 A material fact is one that “might affect the outcome of a [proceeding].” Anderson, 477 U.S. at
248. Thus, the “mere existence of some alleged factual dispute between the parties will not defeat
an otherwise properly supported motion for summary judgment; the requirement is that there be no
genuine issue of material fact.” Id. at 247-48.
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But summary disposition is not appropriate if it would require a licensing
board to engage in the making of “[c]redibility determinations, the weighing of
evidence, [or] the drawing of legitimate inferences from the facts,” Anderson,
477 U.S. at 255, because the performance of such tasks signals the existence of
a genuine issue of fact that must, in turn, be resolved at an evidentiary hearing.
In determining whether a genuine issue of material fact exists, “[t]he evidence of
the non-movant is to be believed, and all justifiable inferences are to be drawn
in [the nonmovant’s] favor.” Id. at 255. “If ‘reasonable minds could differ as
to the import of the evidence,” summary disposition is not appropriate.” Pilgrim
Nuclear Power Station, CLI-10-11, 71 NRC at 297-98 (quoting Anderson, 477
U.S. at 250-51).

Finally, case law counsels against granting summary disposition when the
opposing party provides a viable expert opinion, because “competing expert
opinions present the classic battle of the experts and it [is] up to a jury to evaluate
what weight and credibility each expert opinion deserves.” Phillips v. Cohen, 400
F.3d 388, 399 (6th Cir. 2005) (internal quotation marks omitted); accord Spirit
Airlines, Inc., 431 F.3d at 931 (“Our precedents hold that if the opposing party’s
expert provides a reliable and reasonable opinion with factual support, summary
judgment is inappropriate.”); cf. Robinson v. Pezzat, 818 F.3d 1, 9 (D.C. Cir.
2016) (“‘[A nonmovant] may defeat a summary judgment granted to a [movant] if
the parties’ sworn statements are materially different.””). As the Commission has
stated, in a case with “numerous factual issues and competing expert declarations,
proceeding to an evidentiary hearing where factual claims appropriately can be
weighed, clarified, and resolved with merits findings may be more efficient for
all parties [than granting summary disposition].” Pilgrim Nuclear Power Station,
CLI-10-11,71 NRC at 307.

III. ANALYSIS

A. Summary Disposition Is Granted for the First Component of
Contention 2.1, Because No Genuine Issue of Material Fact
Exists Regarding the Accuracy and Reliability of the
Concentrations of the Four Challenged Chemicals
in the Wastewater

1. FPL urges us to grant summary disposition of the first component of
Contention 2.1, arguing that there is no genuine dispute that “the Constituent
concentrations appearing in the ER and DEIS are conservative and reliable.”
FPL’s Statement of Undisputed Material Facts {{41. According to FPL, the
concentrations used in the ER, which were later included in the DEIS, are
based on “the highest concentration of each of the Constituents found in [South
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District Wastewater Treatment Plant] reports” from 2007 to 2011. Id. {q 12-13."°
Additional testing by FPL in 2013 and 2014 found none of the four chemicals at
detectable levels, id. {{ 15-25, and FPL thus concluded that the “concentrations
derived from the [South District Wastewater Treatment Plant] reports . . . are
extremely conservative.” Id. { 26.2° FPL therefore argues that summary disposition
should be granted because it cannot reasonably be disputed “that the Constituent
concentrations set forth in the DEIS are conservative and reliable.” FPL Motion
at 12. Joint Intervenors do not dispute this fact. See Joint Intervenors’ Statement
of Material Facts {[9; Tr. at 473-76.2!

Joint Intervenors’ lack of dispute with FPL’s assertion that “the Constituent
concentrations appearing in the ER and DEIS are conservative and reliable,”
FPL’s Statement of Undisputed Material Facts {41, is significant, because in
the context of a summary disposition motion, a movant’s properly supported
statement of material facts is “considered to be admitted unless controverted . . .
by the opposing party.” 10 C.F.R. § 2.710(a); see also Advanced Medical Systems,
Inc. (One Factory Row, Geneva, Ohio 44041), CLI-93-22, 38 NRC 98, 102-03
(1993) (“The opposing party must controvert any material fact properly set out in
the statement of material facts that accompanies a summary disposition motion or
that fact will be deemed admitted.”).

Before granting summary disposition on this aspect of Contention 2.1, how-
ever, we pause to consider a factual discrepancy raised by the NRC Staff, who
state that the concentration selected by FPL as the maximum detected value for
tetrachloroethylene (i.e., 1.1 pg/L) was not, in fact, the maximum concentration
detected by the South District Wastewater Treatment Plant. See NRC Barnhurst
Aff. 23. Rather, “a tetrachloroethylene concentration of 2.0 pug/L. was detected

19 Ag explained in the DEIS, and as relevant here, “[r]eclaimed water from the Miami-Dade Water
and Sewer Department . . . would supply makeup water for the circulating water system of [Turkey
Point] Units 6 & 7.” DEIS at 3-9. The reclaimed water would be piped from the “South District
Wastewater Treatment Plant to the reclaimed water-treatment facility at the Turkey Point site.” /d.;
see also id. at 3-30 to 3-31.

20The additional testing that FPL conducted in 2013 and 2014 — which is discussed in detail in
FPL’s pleadings and submissions, see, e.g., FPL Helton Declaration { 7-40; FPL Powell Declaration
94 2-3; Powell Report at 1-4, 8 — is not discussed in the DEIS. The NRC Staff acknowledges that it
did “not perform[ | a statistical analysis of the variation in these data,” Staff Answer at 3, but it agrees
that this testing “provides additional insight into the concentrations of the chemicals identified in the
contention that may be reasonable to expect in the wastewater used at Turkey Point Units 6 & 7.” Id.

21 Although Joint Intervenors do not dispute FPL’s 2013 and 2014 testing techniques and results,
they state that “the wastewater exhibits variability, as evidenced by the previously reported detections
of toluene, ethylbenzene, tetrachloroethylene, and heptachlor in previously collected samples.” Joint
Intervenors” Answer at 13. This statement is true, but it is also quite beside the point in light of Joint
Intervenors’ concession that the Constituent concentrations in the ER and the DEIS are conservative
and reliable. See Joint Intervenors’ Statement of Material Facts 9; Tr. at 473-76.
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[in the 2007 annual report, which] . . . would represent a new maximum detected
value for tetrachloroethylene.” 1d.?

The NRC Staff avers, however, that this factual discrepancy is not material
to FPL’s Statement of Undisputed Material Facts 41, because “the maximum
concentration value for tetrachloroethylene . . . remains very small in absolute
terms . . . such that either value would be reasonable to use in evaluating
the impacts of tetrachloroethylene in the injectate.” NRC Barnhurst Aff. {25.
Moreover, and importantly, FPL explained that it selected the 1.1 pg/L value
because the wastewater for that data set had received tertiary-level treatment and
was therefore more representative of the wastewater that FPL expects to receive
from the Miami-Dade Water and Sewage Department.?* The NRC Staff accepted
FPL’s justification for using the lower level of tetrachloroethylene. See Supp.
NRC Barnhurst Aff. 6. Consequently, the NRC Staff agrees with FPL that
the Constituent concentrations “could be considered ‘conservative’ in the sense
that the [DEIS analysis] used concentration data that bound the results obtained

. and the use of those data in the DEIS is reasonable.” NRC Barnhurst Aff.
q12. Under these circumstances, we agree with the NRC Staff that the factual
discrepancy it identified is not material.

In light of (1) FPL’s properly supported motion for summary disposition of the
first component of Contention 2.1, (2) Joint Intervenors’ lack of dispute with FPL’s
Statement of Undisputed Material Facts {41, see Joint Intervenors’ Statement of
Material Facts |9, (3) the NRC Staff’s lack of material disagreement with FPL’s
Statement of Undisputed Material Facts {41, see Staff Answer at 13-14, and (4)
the absence of evidence negating a conclusion that the Constituent concentrations
appearing in the ER and DEIS are conservative, reliable, and sufficiently accurate,
we grant summary disposition to FPL as to the first component of Contention 2.1.

2. At oral argument, FPL and the NRC Staff argued for the first time that
because there is no genuine dispute of fact that the Constituent concentrations in
DEIS Table 3-5 are conservative and reliable, the Licensing Board should grant

22The NRC Staff declares that it “verified that FPL did select the highest reported concentrations
occurring between 2007 to 2011 as the maximum detected values . . . for [the other] three constituents:
ethylbenzene, heptachlor, and toluene.” NRC Barnhurst Aff. q22.

23 See Letter from Robert M. Weisman, Counsel for NRC Staff, to Licensing Board at 2 (Apr. 4,
2016). On the evening before oral argument on this summary disposition motion, the NRC Staff
notified this Board of an error in its original filings. See id. at 1. Specifically, the NRC Staff
advised that the Barnhurst Affidavit incorrectly stated that the Staff had “used the higher value [of
tetrachloroethylene] in its analysis in the DEIS.” Id.; see also NRC Barnhurst Aff. 25. In its April 4
letter, the NRC Staff enclosed a supplemental affidavit from Mr. Barnhurst that corrected his mistake.
See Supplemental Affidavit of Daniel O. Barnhurst (Apr. 4, 2016) [hereinafter Supp. NRC Barnhurst
Aff.]. Neither Joint Intervenors nor FPL took issue with this eleventh-hour correction by the NRC
Staff. See Tr. at 425-27, 476-77.
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FPL’s summary disposition motion in its entirety, without performing a summary
disposition analysis on the second component of Contention 2.1. Counsel for
FPL framed this new argument as follows: “[O]ur position is if those values are
reasonably reliable and as low as they are, the second component is not material.”
Tr. at 435; see also Tr. at 448 (Counsel for the NRC Staff argues that “[i]f the
concentrations are low enough, if the concentrations are reliable and accurate, it
doesn’t matter whether there’s migration, right. The effect, the environmental
effect of the injection would be small in any case.”).

We reject this argument on the alternative grounds that (1) it is not timely; and
(2) it is not adequately supported. First, this argument is not timely because FPL
and the NRC Staff raised it for the first time at oral argument. To permit FPL
and the NRC Staff to blindside Joint Intervenors with this new argument would
violate case law and implicate due process concerns. See, e.g., United States v.
Almaraz, 306 F.3d 1031, 1041 (10th Cir. 2002) (“Raising the issue for the first
time at oral argument affords the [opposing party] an inadequate opportunity to
address it. It is unfair to lie in wait until oral argument to present issues material
to the [case].”).**

Second, this argument is not adequately supported. A movant seeking summary
disposition has the burden to show “clearly and convincingly” the absence of any
genuine issue of material fact. Spirit Airlines, 431 F.3d at 930. FPL and the
NRC Staff seek to rely on unsupported representations of counsel to satisfy that
burden; this they may not do. Questions of fact are “not susceptible of resolution
. .. on the basis of nothing more than the generalized representations of counsel
who are unequipped to attest on the basis of their own personal knowledge to
the accuracy of the representations.” Commonwealth Edison Co. (Byron Nuclear
Power Station, Units 1 and 2), ALAB-735, 18 NRC 19, 23-24 (1983). The
material issues of fact embedded in the new argument involve complex, technical
questions relating to the impact of introducing chemicals — some of which are
known carcinogens, see Joint Intervenors’ Answer at 13 — into Underground
Sources of Drinking Water. Absent a supporting expert opinion from FPL or
the NRC Staff, we are not prepared to conclude that FPL has shown clearly and
convincingly that there is no genuine issue of fact that, simply by virtue of the low
numerical values of the Constituent concentrations, the environmental impacts

24This new argument is not reasonably discernible from any of the pleadings filed by FPL or the
NRC Staff. See supra Part 1.2. Moreover, FPL’s motion can fairly be read to exclude this newly
proffered argument, because FPL asserted that “the concentrations of the Constituents are irrelevant
to the potential impacts on drinking water” due to the hydrogeological confinement, the design of the
injection wells, and the monitoring and mitigation programs. FPL Motion at 4; see also FPL McNabb
Declaration {10, 51.
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would be small if the Constituent concentrations listed in DEIS Table 3-5 were
released into the Upper Floridan Aquifer.?

We therefore proceed to consider whether summary disposition is warranted
for the second component of Contention 2.1.

B. Summary Disposition Is Denied for the Second Component of
Contention 2.1, Because a Genuine Issue of Material Fact Exists
Regarding the Possible Migration of Wastewater to the Upper
Floridan Aquifer

FPL also seeks summary disposition of the second component of Contention
2.1, arguing that the DEIS reasonably concluded that “the environmental impacts
of injecting wastewater into the Boulder Zone using deep well injection . . . .
would be SMALL.” FPL Motion at 2. Specifically, FPL argues that it is highly
unlikely that wastewater will migrate to the Underground Source of Drinking
Water in the Upper Floridan Aquifer because there can be no reasonable dispute
that “(1) the injectate will be confined within the Boulder Zone; (2) the injection
wells’ design and testing are highly regulated to prevent leaks; and (3) the
state of Florida requires that the injection wells be monitored to ensure they are
functioning properly during operation.” FPL’s Statement of Undisputed Material
Facts {[42; see also FPL Motion at 2, 13-25.

The Board denies FPL’s motion for summary disposition on the second
component of Contention 2.1. As discussed below, relying principally on the
affidavit of Joint Intervenors’ environmental expert, Mark Quarles, we conclude
that genuine disputes of material fact exist as to FPL’s assertion that it is highly
unlikely that wastewater will migrate to and adversely impact the Underground
Source of Drinking Water in the Upper Floridan Aquifer.?®

23 That the Constituent concentrations listed in DEIS Table 3-5 are less than EPA standards for
drinking water, see Tr. at 489, does not alter our conclusion. Because FPL and the NRC Staff
failed to file expert opinions or documentation in support of their new argument, the record does not
clearly and convincingly show the absence of a genuine factual issue as to whether the introduction
of these Constituents into the Upper Floridan Aquifer — via migration or well malfunction — would
have a small environmental impact. Moreover, the DEIS fails to discuss, much less support, the
proposition underlying this new argument. See Tr. at 488 (counsel for the NRC Staff concedes that,
to his knowledge, the DEIS nowhere provides that the environmental impacts would be small if the
Constituent concentrations in Table 3-5 were released directly into the Upper Floridan Aquifer).

26 By way of background, data collected by FPL at the Turkey Point site during construction of its
Exploratory Well-1 (EW-1) indicated that — consistent with subsurface hydrogeology in the region
as determined by other studies, see DEIS at 2-47 to 2-49, 2-53 to 2-54, 2-57 — the subsurface
hydrogeology at EW-1 consists of the following three intervals: (1) the Biscayne Aquifer, which
descends from the surface to about 140 feet; (2) the Intermediate Confining Unit, which has an upper

(Continued)
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1. Joint Intervenors’ expert, Mr. Quarles, explains why, in his opinion, the
results from FPL’s EW-1 well test do not support a conclusion that the Middle
Confining Unit will prevent upward migration of wastewater out of the Boulder
Zone. According to Mr. Quarles, FPL’s conclusion that these tests showed no
indication of enhanced vertical flow paths “is not supported by well-specific data
— as indicated by the presence of voids in the bedrock that resulted in relatively
high porosities, low bedrock core recoveries, and failed bedrock straddle packer
test.” Third Quarles Aff. {22. “The results of all three of those tests,” states Mr.
Quarles, “suggest significant fractures and substantial weathering that may not
be capable of preventing substantial vertical and horizontal migration of injected
wastewater.” Id. Mr. Quarles’ statements about the alleged flaws in the well
test analyses are specific and thorough, see id. {{ 13-24, and at this point in the
proceeding, they must be accepted as true. See Anderson, 477 U.S. at 255; Pilgrim
Nuclear Power Station, CLI-10-11, 71 NRC at 303.

Mr. Quarles provides further support for his position by pointing to a United
States Geological Survey (USGS) regional study that concluded the degree of
confinement provided by the Middle Confining Unit is “‘uncertain’ — thereby
contradicting the degree of confidence shared by [FPL and the NRC Staff] that
an adequate confining layer exists.” Third Quarles Aff. 29.?7 Additionally, he
maintains that the NRC Staff failed to consider a 2012 USGS study that “collected
data very near the Turkey Point site”” and concluded that “tectonic faults and karst
collapse structures” provide structural pathways for the possible vertical flow of

boundary of about 140 feet and a lower boundary of about 1010 feet; and (3) the Floridan Aquifer
System, which is the lowest interval. See FPL McNabb Declaration {20, 26, 27; DEIS fig. 2-17,
at 2-48. The Floridan Aquifer System, in turn, also is divided into three intervals, see DEIS at 2-53,
which from shallowest to deepest are (1) the Upper Floridan Aquifer, which has an upper boundary
of about 1010 feet and a lower boundary of about 1450 feet, see id. at 2-48; (2) the Middle Confining
Unit, which has an upper boundary of about 1450 feet and a lower boundary of about 2915 feet, see
id.; and (3) the Lower Floridan Aquifer, which has an upper boundary of about 2915 feet and extends
below 3232 feet, see id. at 2-48, 2-57. Within the Lower Floridan Aquifer is the Boulder Zone, which
is “a cavernous, high-permeability geologic horizon” beginning at a depth of about 3030 feet and
extending below 3232 feet. Id. at 2-53. “Because of its isolation and high permeability, the Boulder
Zone has been used for injection of municipal and industrial wastewater in Florida.” Id. at 2-53 to 2-54
(citation omitted). The DEIS further states that “FPL identified the interval [in the Middle Confining
Unit] from 1930 feet to 2915 feet as the primary confinement for injectate at the [Turkey Point] site”
that will be pumped into the Boulder Zone. /d. at 2-54. The deepest Underground Source of Drinking
Water is located in the Upper Floridan Aquifer at a depth of about 1505 feet. See id.; FPL McNabb
Declaration { 10.

27 See Ronald Reese and Emily Richardson, Synthesis of the Hydrogeologic Framework of the
Floridan Aquifer System and Delineation of the Major Avon Park Permeable Zone in Central and
Southern Florida, [USGS] Scientific Investigations Report 2007-5207 (2008) (ADAMS Accession
No. ML16034A497).
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water through the Middle Confining Unit. Id. {30, 31.2 The illustrations in
the 2012 study, states Mr. Quarles, show the “location of these faults; how they
breach previously assumed bedrock confining layers; and how wastewater that
is injected deep into the bedrock can migrate upward to [Underground Sources
of Drinking Water].” Id. {32; see also id. {33. Mr. Quarles declares that the
2012 study controverts the conclusion shared by FPL and the NRC Staff and
embodied in the DEIS, see DEIS at 2-54 to 2-56, that “‘enhanced vertical flow’
of wastewater through confining units is ‘unlikely.”” Third Quarles Aff. q35.

Because Joint Intervenors provide a reliable and reasonable expert opinion
with factual support as to the question of the likelihood of the upward migration
of wastewater from the Boulder Zone to the Underground Source of Drinking
Water in the Upper Floridan Aquifer, summary disposition is inappropriate. See
Spirit Airlines, Inc., 431 F.3d at 931.

Notably, Joint Intervenors are not alone in disputing FPL’s statement that
the injected wastewater will be confined within the Boulder Zone. See FPL
Statement of Undisputed Material Facts {42. The NRC Staff’s expert, Mr.
Barnhurst, declares that wastewater could migrate upward out of the Boulder
Zone, penetrating into the Middle Confining Unit by as much as 300 feet. See
NRC Barnhurst Aff. {26-27; DEIS at 5-17. The NRC Staff argues, however,
that the potential upwelling of wastewater out of the Boulder Zone “would not
be expected to reach or adversely impact the Upper Floridan Aquifer” and,
accordingly, this dispute is not material. NRC Staff Answer at 12. This argument
ignores that a sharp conflict of expert opinion exists between FPL and Joint
Intervenors as to the confining capacity of the Middle Confining Unit, and this
critical issue is further muddied by the differing expert opinion provided by
the NRC Staff. These “competing expert opinions present the classic battle of
the experts” that requires an evidentiary hearing to “evaluate what weight and
credibility each expert opinion deserves.” Phillips, 400 F.3d at 399.

2. Inaddition to the factual dispute over the confining capacity of the Middle
Confining Unit, Mr. Quarles challenges FPL’s claim, see FPL McNabb Declara-
tion ][ 12, 46-50, that the highly regulated design and testing of the injection wells
will prevent leakage of wastewater that could migrate to the Underground Source

28 See Kevin Cunningham et al., Near-Surface, Marine Seismic-Reflection Data Define Potential
Hydrogeologic Confinement Bypass in the Carbonate Floridan Aquifer System, Southeastern Florida,
Society of Exploration Geophysics Annual Meeting (2012) (ADAMS Accession No. ML16034A495).
At oral argument, counsel for FPL stated that FPL’s Final Safety Analysis Report (FSAR) discusses
the 2012 USGS study. See Tr. at 439-40. The discussion in the FSAR, however, was limited to the
2012 study’s seismic information and did not address the hydrogeological aspects of the study. See
FPL Turkey Point Plant, Units 6 & 7 COL Application, [FSAR], pt. 2, at 2.5.1-32, 2.5.1-33, 2.5.1-131
to 2.5.1-132 (rev. 7 Dec. 28, 2015) (ADAMS Accession No. ML15301A304).
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of Drinking Water. With regard to well design and construction, Mr. Quarles
states that (1) a “formation pressure test [should have been] conducted to monitor
for leakage between the concrete that is in contact with the bedrock formations
and all outer steel casings,” Third Quarles Aff. {43; and (2) “[f]ormation pressure
tests and cement bond logs of each well casing string . . . should have been
completed to document cement coverage and seal.” Id. Declaring that the USGS
“has concluded that wastewater injection wells can fail and result in vertical
migration of wastewater,” id. 39, Mr. Quarles states that the Florida Department
of Environmental Protection’s requirement to perform mechanical integrity tests
on injection wells “a minimum every five (5) years fails to recognize that a well
can fail at any time during that 5-year period. . . . due to the repeated stresses and
strains from the high-pressure injections.” Id. J 44. We conclude that Mr. Quarles’
expert opinion is sufficient to raise a genuine issue of fact regarding whether the
design and testing of the injection wells will prevent leakage of wastewater that
could contaminate the groundwater. See Spirit Airlines, Inc., 431 F.3d at 931.

3. Finally, Mr. Quarles challenges the adequacy of FPL’s groundwater mon-
itoring program to prevent wastewater from contaminating the Underground
Source of Drinking Water.? Pointing to “18 documented instances” of deep-well
injected wastewater contaminating an Underground Source of Drinking Water,
Third Quarles Aff. {40, Mr. Quarles intimates that FPL’s tests would occur too
infrequently to provide an “‘early warning’ for vertical migration of wastewater
along vertical pathways such as faults, fractures, and well failures,” which, he
states, “can occur in a matter of days.” Id. [42; see also id. |45 (specifying
instances where monitoring failed to detect upward migration of wastewater that
caused “widespread contamination”). He also notes that, “given [the] very close
proximity [of the monitoring wells] to the injection well[s],” they would not detect
groundwater contamination if the wastewater “first migrates horizontally within

29 FPL will construct six dual-zone monitoring wells, installing one between each pair of its twelve
deep-injection wells. Each monitoring well will be positioned about 75 feet from the injection wells,
see DEIS at 3-10, fig. 3-7 at 3-12, 5-28; Tr. at 492, and will monitor groundwater at two depths.
The upper zone monitor will be near the base of the Underground Source of Drinking Water in the
Upper Floridan Aquifer at a depth of about 1400 to 1420 feet. DEIS at 5-28. The lower zone monitor
will be in the Middle Confining Unit at a depth of about 1850 to 1870 feet, id., and it will “serve][ ]
to act as an early warning system if fluid migration were to occur.” FPL McNabb Declaration { 38.
Groundwater samples will be collected and analyzed on a weekly basis during the first 6 months
to 2 years of operation and monthly thereafter. Id. 39; see Fla. Admin. Code 62-528.450(3)(b)(5)
(requiring written authorization for operational testing to include “[w]eekly ground water sampling of
monitor wells”); id. 62-528.450(3)(d) (allowing reduction in sampling frequency “after a minimum of
six months of operational testing if the data indicate that the parameter values have stabilized”).
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the Boulder Zone and then migrates vertically.” Id. {47.% In our judgment, this
information is sufficiently probative to demonstrate that there remains a genuine
dispute of material fact concerning the ability of FPL’s monitoring program to
detect upward migrations of wastewater and to ensure any environmental impact
would be minor. See Anderson, 477 U.S. at 249.3!

4. In sum, Joint Intervenors have proffered an expert opinion that raises
credible disagreements with the following factual assertions advanced by FPL’s
and the NRC Staff’s experts: (1) the wastewater will be confined in, or near, the
Boulder Zone; (2) the injection wells’ design and testing will prevent leaks; and
(3) if wastewater were to migrate from the Boulder Zone or leak from an injection
well, it would be detected and its effects would be mitigated before reaching
the Upper Floridan Aquifer and adversely impacting an Underground Source of
Drinking Water. We cannot, at the summary disposition stage, choose a winner in
this battle of experts. See Pilgrim Nuclear Power Station, CLI-10-11, 71 NRC at
297 (““At [the summary disposition] stage, ‘the judge’s function is not himself to
weigh the evidence and determine the truth of the matter but to determine whether
there is a genuine issue for [hearing].””’) (quoting Anderson, 477 U.S. at 249).
Rather, our resolution of the second component of Contention 2.1 must await an
evidentiary hearing, where we will have the first-hand opportunity to question the
experts, assess their credibility, and weigh their testimony and the evidence.??

IV. ORDER

For the foregoing reasons, we grant FPL’s motion for summary disposition as
to the first component of Contention 2.1, and we deny summary disposition as to

30The NRC Staff agrees with Joint Intervenors on this point, acknowledging that the monitoring
wells would only detect migration of wastewater “that occurred in their vicinity,” or “within the range
in which they are capable of detecting upward fluid movement.” NRC Barnhurst Aff. |29, 30.

31 Relatedly, Mr. Quarles also challenges the efficacy of FPL’s mitigation program in the event that
wastewater contaminates an Underground Source of Drinking Water. In his view, before the DEIS can
legitimately conclude that “the impacts of upward migration that could occur before detection would
be minor,” DEIS at 5-29, it must discuss “sites [where wastewater has contaminated Underground
Sources of Drinking Water], investigative responses, corrective measures, and all associated costs . . .
to support their conclusions of minimal impact.” Third Quarles Aff. ] 46; see also id. {41 (“remedial
strategies . . . should have been prominently evaluated in the . . . DEIS”).

32 At an evidentiary hearing, FPL and the NRC Staff may also endeavor to show that the environ-
mental impacts would be small if the Constituents, at concentrations listed in DEIS Table 3-5, were
released into the Upper Floridan Aquifer. See supra Part II1LA.2.
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the second component. We thus reformulate Contention 2.1 to eliminate the issue
of chemical concentrations,? so it now reads as follows:

The DEIS is deficient in concluding that the environmental impacts from FPL’s pro-
posed deep injection wells will be “small.” The chemicals ethylbenzene, heptachlor,
tetrachloroethylene, and toluene in the wastewater injections at concentrations listed
in DEIS Table 3-5 may adversely impact the groundwater should they migrate from
the Boulder Zone to the Upper Floridan Aquifer.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

E. Roy Hawkens, Chairman
ADMINISTRATIVE JUDGE

Dr. Michael F. Kennedy
ADMINISTRATIVE JUDGE

Dr. William C. Burnett
ADMINISTRATIVE JUDGE

Rockville, Maryland
April 21, 2016

33 See Crow Buite Resources, Inc. (North Trend Expansion Project), CLI-09-12, 69 NRC 535, 552
(2009) (“Our boards may reformulate contentions to ‘eliminate extraneous issues or to consolidate
issues for a more efficient proceeding.””).

34 Although Contention 2.1 originally was filed based on the ER, the information in the DEIS is
sufficiently similar to the information in the ER that the remaining aspect of Contention 2.1 constitutes
a viable challenge to the adequacy of the DEIS. Our reformulation of the contention reflects that fact.
See, e.g., Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 84
(1998).
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Cite as 83 NRC 187 (2016) LBP-16-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Paul S. Ryerson, Chairman
Dr. Gary S. Arnold
Dr. Craig M. White

In the Matter of Docket No. 52-043-ESP
(ASLBP No. 15-943-01-ESP-BDO01)

PSEG POWER, LLC, and PSEG
NUCLEAR, LLC
(Early Site Permit Application) April 26, 2016

In this Initial Decision, the Atomic Safety and Licensing Board (the Board)
determines that the NRC Staff conducted an adequate review of PSEG Power,
LLC’s and PSEG Nuclear, LLC’s (collectively PSEG) application for a 10 C.F.R.
Part 52, Subpart A Early Site Permit (ESP). The Board was directed to conduct
a mandatory hearing pursuant to section 189a(1)(A) of the Atomic Energy Act,
which was conducted in several stages and allowed the Board to probe issues of
concern throughout the proceeding. The Board concluded that the application and
record contained sufficient information to support issuance of PSEG’s requested
ESP and that the Staff’s review of the application was adequate to support its
independent safety and environmental findings. The Board also independently
considered the final balance among conflicting environmental costs and benefits
and found the proposed action preferable. Thus, the Board authorizes the Director
of the Office of New Reactors to issue to PSEG an ESP for the PSEG site for a
duration of not more than 20 years and subject to the nine permit conditions set
forth in the safety evaluation report.
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ATOMIC ENERGY ACT

ESP applications, as partial construction permit applications, are subject to the
hearing requirement of section 189a(1)(A) of the Atomic Energy Act.

CONSTRUCTION PERMIT(S): EARLY SITE PERMIT(S)

An ESP may issue if the Board finds that the requirements of 10 C.F.R.
§ 52.24(a), and the incorporated provisions of 10 C.F.R. § 51.105(a), are satisfied.

CONSTRUCTION PERMIT(S): EARLY SITE PERMIT(S)

An ESP is a partial construction permit, and not an authorization to construct
or operate a nuclear power plant. An ESP relates only to site suitability.

CONSTRUCTION PERMIT(S): EARLY SITE PERMIT(S)

Pursuant to 10 C.F.R. Part 52, an applicant for an ESP is not required to
select a specific unit design at the ESP stage. Rather, an applicant can refer to a
plant parameter envelope or PPE as a surrogate for a nuclear power plant and its
associated facilities.

MANDATORY HEARINGS

Licensing boards have an important but limited role in mandatory hearings.

MANDATORY HEARINGS

Licensing boards conducting mandatory hearings on uncontested issues must
take an independent hard look at NRC Staff safety and environmental findings
without replicating the NRC Staff’s work.

MANDATORY HEARINGS

Licensing boards conducting mandatory hearings should conduct a sufficiency
review of uncontested issues, not a de novo review.

MANDATORY HEARINGS

Licensing boards conducting mandatory hearings should not second-guess the
underlying technical or factual findings by the NRC Staff.
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MANDATORY HEARINGS

While safety issues are reviewed under the adequacy and sufficiency standard,
licensing boards conducting mandatory hearings must independently consider the
final balance among the conflicting costs and benefits when reviewing National
Environmental Policy Act (NEPA) issues.

MANDATORY HEARINGS

The Atomic Energy Act does not prescribe a specific structure for mandatory
hearings, and the Commission has granted licensing boards considerable flexibil-
ity to select the most appropriate approach in the circumstances of each individual
case.

MANDATORY HEARINGS

Licensing boards should concentrate on a relatively thorough examination of
selected issues of concern, rather than undertake a comparatively shallow analysis
of all possible issues.

EVIDENCE

In an uncontested case, there is no reason to exclude opinion testimony or
other evidence that might be objectionable in a jury trial in a court of law. Rather,
in addressing the issues before it, the Board should consider all available facts
recognizing that some sources of information may be more reliable than others.
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INITIAL DECISION

Before the Atomic Safety and Licensing Board (the Board) is an application
from PSEG Power, LLC and PSEG Nuclear, LLC (collectively PSEG) for a 10
C.F.R. Part 52, Subpart A Early Site Permit (ESP).! In its ESP application, PSEG
proposes a site for a potential nuclear power facility adjacent to two existing
facilities in Salem County, New Jersey (the PSEG site).? An ESP is a “partial

! See 75 Fed. Reg. 68,624, 68,624 (Nov. 8, 2010).

2 The existing nuclear power facilities are Salem Generating Station Units 1 and 2 and Hope Creek
Generating Station Unit 1. Ex. NRCO003, at 1-1 (Safety Evaluation of the Early Site Permit Application
in the Matter of PSEG Power, LLC and PSEG Nuclear, LLC for the PSEG Early Site Permit Site at
1-1 (Sept. 2015)).
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construction permit.””* However, “an ESP is not an authorization to construct or
operate a nuclear power plant. It relates only to site suitability.”

Pursuant to Section 189a(1)(A) of the Atomic Energy Act (AEA), 42 U.S.C.
§2239(a)(1)(A), and 10 C.F.R. §52.21, this Board was constituted to conduct a
mandatory (uncontested) hearing concerning PSEG’s ESP application.’ Licensing
boards have an “important but limited role” in such proceedings, in which the only
parties are the applicant and the NRC Staff.¢ The Commission expects “licensing
boards conducting mandatory hearings on uncontested issues to take an indepen-
dent ‘hard look’ at NRC Staff safety and environmental findings.”” However,
licensing boards are “not to replicate NRC Staff work.”® The Commission has
directed that licensing boards “should conduct a simple ‘sufficiency’ review of
uncontested issues, not a de novo review.”

After reviewing the Final Environmental Impact Statement (FEIS) and Safety
Evaluation Report (SER) prepared by the NRC Staff (including the license
conditions imposed by the Staff), the prefiled testimony and exhibits filed by the
Staff and PSEG, the oral testimony heard over the course of a 1-day evidentiary
hearing, and the complete record of this proceeding, the Board finds that the
application and record of this proceeding contain sufficient information to support
issuance of PSEG’s requested ESP and that the Staff’s review of the application
has been adequate to support its independent safety and environmental findings.
We have also independently considered the final balance among conflicting
environmental and other factors with a view to determining the appropriate action
to be taken, and determined that an ESP should be issued.

310 C.FR. §52.1(a); Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site),
CLI-07-12, 65 NRC 203, 205 (2007).

4See Clinton ESP Site, CLI-07-12, 65 NRC at 205. “[I]f the applicant includes a satisfactory site
redress plan, an ESP holder may conduct certain site preparation activities under a ‘limited work
authorization’ granted under 10 C.F.R. § 50.10(e).” Virginia Electric & Power Co. (North Anna Power
Station, Unit 3), LBP-08-15, 68 NRC 294, 307 n.58 (2008) (citing 10 C.F.R. § 52.25); see also 10
C.F.R. §50.10(d)(3). PSEG’s ESP application did not request a limited work authorization.

3 Establishment of Atomic Safety and Licensing Board (Sept. 25, 2015); see also 80 Fed. Reg.
58,793 (Sept. 30, 2015).

6 Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), CLI-05-17, 62 NRC 5, 41
(2005).

7 Clinton ESP Site, CLI-05-17, 62 NRC at 34.

81d.

91d. at 39; see also Nuclear Innovation North America LLC (South Texas Project, Units 3 and 4),
CLI-16-2, 83 NRC 13, 19 (2016).
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I. BACKGROUND

On May 25, 2010, PSEG submitted its initial ESP application to the NRC.!°
PSEG’s proposed site is located on the southern part of Artificial Island in Lower
Alloways Creek Township in New Jersey.!! “Artificial Island was formed from
dredge spoils produced as a result of maintenance dredging of the Delaware River
navigation channel by the [U.S. Army Corps of Engineers (USACE)].”"? The
proposed site is also adjacent to three existing nuclear power units on Artificial
Island — Salem Generating Station Units 1 and 2 and Hope Creek Generating
Station Unit 1.13

Pursuant to 10 C.F.R. Part 52, PSEG was not required to select a specific
unit design at the ESP stage.'* Rather, PSEG’s application referred to a plant
parameter envelope (PPE) “as a surrogate for a nuclear power plant and its
associated facilities.”’> As stated in the FEIS, “[a] PPE is a set of values of
plant design parameters that an ESP applicant expects would bound the design
characteristics of the reactor or reactors that might be constructed at a given
site.”'® Accordingly, the PPE approach allows PSEG to “defer the selection of a
reactor design until the construction permit (CP) or combined construction permit
and operating license (combined license or COL) stage.”"”

The NRC Staff conducted a four-phase safety review of PSEG’s application.!®
First, the NRC Staff identified several areas of concern and submitted requests
for additional information to PSEG.! Second, the NRC Staff reviewed PSEG’s
responses to these requests and issued chapter-specific Advanced Safety Evalu-

10See Letter from David P. Lewis, PSEG Nuclear Development Project Director, & Paul J.
Davison, Vice President, PSEG Operations Support, to NRC (May 25, 2010) (ADAMS Accession
No. ML101480484).

"TEx. NRCO04A, 1 Environmental Impact Statement for an Early Site Permit (ESP) at the PSEG
Site at 2-1 (Nov. 2015) [hereinafter Ex. NRCO04A].

214

Ba.

14 See Ex. NRCOO4A, at 3-4 (“An applicant for an ESP need not provide a detailed design of a
reactor or reactors and the associated facilities but should provide sufficient values for parameters
for the reactor or reactors and the associated facilities so that an assessment of site suitability can be
made.”); see also Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), LBP-06-28,
64 NRC 460, 467-68 (2006), permit issuance authorized, CLI-07-12, 65 NRC 203 (2007).

ISEx. NRCOO4A, at 1-2, 3-5.

191d. at 3-4 to 3-5.

1714d. at 3-5. PSEG utilized information from the following reactor designs in developing the PPE
for its proposed site: (1) Single Unit U.S. Evolutionary Power Reactor; (2) Single Unit Advanced
Boiling Water Reactor; (3) Single Unit U.S. Advanced Pressurized Water Reactor; and (4) Dual Unit
Advanced Passive 1000. Ex. NRC003, at 1-3.

18 Ex. NRC003, at xvii.

1.
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ations (ASEs).?’ Having resolved any outstanding concerns, there were no open
items when the Staff completed the ASEs.?! Next, the NRC Staff submitted
the ASEs to the NRC Advisory Committee on Reactor Safeguards (ACRS).?
The ACRS is an independent committee of technical experts who, pursuant to
the Atomic Energy Act, “advise the Commission with regard to the hazards of
proposed or existing reactor facilities and the adequacy of proposed reactor safety
standards.”? At the conclusion of its independent review, the ACRS determined
that the ESP should be issued.?* Finally, on September 29, 2015, the NRC Staff
issued the final SER on PSEG’s application.

The SER concludes that “one or two reactors, having characteristics that fall
within the parameters for the site, and which meet the terms and conditions
proposed by the staff in this SER, can be constructed and operated without
undue risk to the health and safety of the public.”? The SER also specifies nine
permit conditions.?® For example, two of the permit conditions address geology,
seismology, and geotechnical engineering.?” One such condition requires that:

[a]n applicant for a COL or CP referencing this early site permit shall perform
detailed geologic mapping of excavations for safety-related structures; examine and
evaluate geologic features discovered in those excavations; and notify the Director
of the Office of New Reactors . . . once excavations for safety-related structures are
open for examination by NRC staff.?8

Another permit condition requires that “[a]n applicant for a COL or CP [r]eferenc-
ing this early site permit shall remove and replace the soils directly above the
Vincentown Formation for soils under or adjacent to Seismic Category I structures
to minimize any liquefaction potential.”? Two other permit conditions address
several issues with control over the proposed location’s exclusion area’ and

Dpd.

24,

21d.

2342 U.S.C. § 2039; see also id. § 2232(b).

24Ex. NRC003, App. E, at E-2.

2 Id. at 22-1.

20 1d., App. A, at A-2 to A-6.

271d. at A-3.

B1d.

2.

30 Section 100.3 of 10 C.F.R. defines exclusion area as the “area surrounding the reactor, in which
the reactor licensee has the authority to determine all activities including exclusion or removal of
personnel and property from the area.”
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planning regarding possible explosions associated with gasoline storage and
delivery.’! The remaining five permit conditions address emergency planning.*

The NRC Staff also performed an environmental review. On October 15,
2010, in accordance with 10 C.F.R. §51.26, the NRC published a notice of
intent to prepare an environmental impact statement.** Thereafter, the NRC Staff
conducted two public meetings near the proposed site and considered fifty-one
written and oral public comments submitted in response to these public meetings.3*
In conducting its environmental review, the NRC Staff also consulted with federal,
state, and local authorities, including but not limited to the U.S. Fish and Wildlife
Service, the New Jersey Department of Environmental Protection (NJDEP), and
the State of Delaware Office of Historical and Cultural Affairs.?> Further, “in
support of its proposed action of issuing a Department of the Army permit, the
U.S. Army Corps of Engineers . . . participated in the preparation of the EIS as a
cooperating agency and as a collaborative member of the review team.”¢

In August of 2014 the Staff published a Draft Environmental Impact Statement
(DEIS).*” After the DEIS was published, the NRC Staff held two public meetings:
one in Carneys Point, New Jersey on October 1, 2014, and one in Middletown,
Delaware on October 23, 2014.3% Approximately 215 people attended these
public meetings.* In addition to oral comments at the two public meetings,
the NRC received forty-five letters and e-mails containing written comments.*
On November 13, 2015, the NRC Staff posted the Final Environmental Impact
Statement (FEIS) on the NRC public website.*!

The Commission published a Notice of Hearing in the Federal Register on
November 8, 2010.4> No petitions to intervene under 10 C.F.R. § 2.309 or petitions
to participate as an interested governmental entity under 10 C.F.R. § 2.315(c) were
submitted.

311d., App. A, at A-2 to A-3.

321d. at A-4 to A-6.

3375 Fed. Reg. 63,521, 63,521 (Oct. 15, 2010).

34 See NRC Environmental Impact Statement Scoping Process Summary Report, PSEG [ESP]
Application (Sept. 2011) at 3 (ADAMS Accession No. ML112150127).

33 Ex. NRCOO4A, at xxiii.

3 1d.

37 [DEIS] for an [ESP] at the PSEG Site (Aug. 2014) (ADAMS Accession No. ML14219A304).

38 Ex. NRCO04A, at xxiv.

9 See id.

40Ex. NRC004C, Environmental Impact Statement for an Early Site Permit (ESP) at the PSEG Site,
Vol. 3, App. E, at E-2 (Nov. 2015) [hereinafter Ex. NRC004C].

41 Licensing Board Order (Initial Scheduling Order) (Nov. 16, 2015) at 4 (unpublished) [hereinafter
Initial Scheduling Order].

4275 Fed. Reg. at 68,625.
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This Board was established on September 25, 2015.# On January 14, 2016,
the parties responded to the Board’s initial written questions regarding the SER.*
On January 28, 2016, the parties responded to the Board’s second set of written
questions primarily concerning the FEIS.%

After reviewing the parties’ answers to the Board’s initial written questions,
the Board concluded that many of the parties’ answers resolved its concerns on a
given issue and established an adequate record.*® As contemplated by the Initial
Scheduling Order,*’ the Board identified issues on which it still had questions and
wished to review more detailed prefiled testimony and exhibits.*® On February 25,
2016, the Staff and PSEG submitted their prefiled written testimony and exhibits
as directed by the Board’s orders.*

The Board conducted an evidentiary hearing on March 24, 2016.%° Except as
specifically excused prior to the hearing,’! all twenty-two witnesses who submitted
prefiled testimony were present and available to answer the Board’s questions.
The Board admitted without objection all prefiled exhibits submitted by either
party.’> On April 11, 2016, the Board accepted the parties’ proposed transcript
corrections and closed the evidentiary record.>

4380 Fed. Reg. at 58,793.

4 PSEG Responses to Initial Board Questions (Jan. 14, 2016); NRC Staff Response to the Licensing
Board’s Initial Questions Issued December 15, 2015 (Jan. 14, 2016); see also Licensing Board
Memorandum and Order (Initial Board Questions and Associated Administrative Directives) (Dec. 15,
2015) (unpublished) [hereinafter December 15, 2015 Questions Order].

45 PSEG Responses to Second Set of Board Questions (Jan. 28, 2016); NRC Staff Response to the
Licensing Board’s Second Set of Questions Issued January 6, 2016 and Other Matters (Jan. 28, 2016);
see also Licensing Board Memorandum and Order (Second Set of Board Questions and Associated
Administrative Directives) (Jan. 6, 2016) (unpublished) [hereinafter January 6, 2016 Questions Order].

46 Licensing Board Memorandum and Order (Identifying Areas for Prefiled Testimony) (Jan. 27,
2016) at 1-2 (unpublished) [hereinafter SER Prefiled Testimony Order]; Licensing Board Mem-
orandum and Order (Identifying Additional Areas for Prefiled Testimony) (Feb. 8, 2016) at 1-2
(unpublished) [hereinafter FEIS Prefiled Testimony Order].

#T1Initial Scheduling Order at 3-4.

48 SER Prefiled Testimony Order at 2-3; FEIS Prefiled Testimony Order at 2-3.

49 See SER Prefiled Testimony Order at 3; FEIS Prefiled Testimony Order at 4.

0Tt at 62-185. On February 8, 2016, the Board issued a Notice of Hearing pursuant to 10 C.F.R.
§2.104. Licensing Board Order (Notice of Hearing) (Feb. 8, 2016). The Notice of Hearing was
published in the Federal Register on February 16, 2016. 81 Fed. Reg. 7835, 7835 (Feb. 16, 2016).

31 Licensing Board Memorandum and Order (Identifying Resolved Topics) (Mar. 15, 2016) at 1
(unpublished).

2 Tr. at 70-72.

33 Licensing Board Order (Approving Joint Proposed Transcript Corrections) (Apr. 11, 2016)
(unpublished).
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II. LEGAL STANDARDS

Pursuant to 42 U.S.C. § 2239, “[t]he Commission shall hold a hearing . . . on
each application under section 2133 or 2134(b) of this title for a construction
permit for a facility.”>* ESP applications, as partial construction permit appli-
cations, are subject to the AEA hearing requirement, as well as “all procedural
requirements in 10 C.F.R. part 2.5

In a mandatory, uncontested hearing, this Board’s review is a limited one.
The NRC Staff and PSEG agree that this Board must determine whether seven
requirements are satisfied.’ Pursuant to 10 C.F.R. § 52.24(a), an ESP may issue
if the Board finds, among other things, that:

(1) An application for an early site permit meets the applicable standards and
requirements of the Act and the Commission’s regulations;

(2) Notifications, if any, to other agencies or bodies have been duly made;

(3) There is reasonable assurance that the site is in conformity with the provisions
of the Act, and the Commission’s regulations;

(4) The applicant is technically qualified to engage in any activities authorized;

(5) The proposed inspections, tests, analyses and acceptance criteria, including
any on emergency planning, are necessary and sufficient, within the scope of
the early site permit, to provide reasonable assurance that the facility has been
constructed and will be operated in conformity with the license, the provisions of
the Act, and the Commission’s regulations;

(6) Issuance of the permit will not be inimical to the common defense and
security or to the health and safety of the public; [and]

(8) The findings required by subpart A of 10 CFR part 51 have been made.”’

Pursuant to section 52.24(a)(8), the provisions of 10 C.F.R. § 51.105(a) further
require the Board to:

(1) Determine whether the requirements of Sections 102(2) (A), (C), and (E) of

5442 U.S.C. §2239(a)(1)(A).

5510 C.F.R. § 52.21; see also System Energy Resources, Inc. (Early Site Permit for Grand Gulf ESP
Site), LBP-07-1, 65 NRC 27, 35, permit issuance authorized, CLI-07-14, 65 NRC 216 (2007).

36 See Initial Scheduling Order at 2, Attach. A; Tr. at 14-15.

5710 C.E.R. §52.24(a)(1)-(6), (8). Section 52.24(a)(7) states that an ESP may issue if the Board
finds that “[a]ny significant adverse environmental impact resulting from activities requested under
§52.17(c) can be redressed.” Section 52.17(c) allows an applicant to request a limited work authoriza-
tion in conjunction with an ESP. Because PSEG has not requested a limited work authorization, this
section does not apply. Additionally, 10 C.F.R. § 52.24(b) states that, if the Commission decides to
authorize issuance of the ESP, the issued ESP “must specify the site characteristics, design parameters,
and terms and conditions of the [ESP] the Commission deems appropriate.”
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[the National Environmental Policy Act (NEPA)] and the regulations in this subpart
have been met;

(2) Independently consider the final balance among conflicting factors contained
in the record of the proceeding with a view to determining the appropriate action to
be taken;

(3) Determine, after weighing the environmental, economic, technical, and
other benefits against environmental and other costs, and considering reasonable
alternatives, whether the construction permit or early site permit should be issued,
denied, or appropriately conditioned to protect environmental values;>® [and]

(4) Determine, in an uncontested proceeding, whether the NEPA review con-
ducted by the NRC staff has been adequate . . . .>°

When addressing these questions, licensing boards are not expected to con-
duct a de novo review of safety or environmental issues, but rather “a simple
‘sufficiency’ review of uncontested issues.”® Licensing boards must “take an
independent ‘hard look’ at NRC Staff safety and environmental findings, but
not . . . replicate NRC Staff work. Giving appropriate deference to NRC Staff
technical expertise, boards are to probe the logic and evidence supporting NRC

58 pursuant to 10 C.F.R. §52.21, an applicant’s environmental report and the NRC Staff’s environ-
mental impact statement for an ESP application are not required to address the benefits of constructing
and operating the facility as distinct from the benefits of issuing an ESP. See 10 C.F.R. § 52.21 (“An
early site permit is subject to all procedural requirements in 10 CFR part 2 . . . provided that the
designated sections may not be construed to require that the environmental report, or draft or final
environmental impact statement include an assessment of the benefits of construction and operation of
the reactor or reactors, or an analysis of alternative energy sources.”); see also Licenses, Certifications,
and Approvals for Nuclear Power Plants, 72 Fed. Reg. 49,352, 49,434 (Aug. 28, 2007). However,
where, as here, the applicant’s environmental report and the NRC Staff’s FEIS do evaluate energy
alternatives and the need for power, see FEIS at 8-1, the Board must consider these issues in weighing
the costs and benefits of the application. See 72 Fed. Reg. at 49,434 (“If the applicant has addressed all
of the costs and benefits associated with construction and operation of the facility in its environmental
report, the final balancing between costs and benefits needs to occur at the early site permit stage.”).
Prior to the most recent amendments to 10 C.F.R. § 52.21 in 2007, several Commission and Board
decisions took a contrary view. See, e.g., Clinton ESP Site, CLI-05-17, 62 NRC at 47; Clinton
ESP Site, LBP-06-28, 64 NRC at 487, permit issuance authorized, CLI-07-12, 65 NRC 203 (2007);
Dominion Nuclear North Anna, LLC (Early Site Permit for North Anna ESP Site), LBP-07-9, 65 NRC
539, 615, permit issuance authorized, CLI-07-27, 66 NRC 215 (2007).

5910 C.F.R. § 51.105(a)(1)-(4). Because this is an uncontested proceeding, 10 C.F.R. § 51.105(a)(5),
which concerns only contested cases, does not apply.

0 Clinton ESP Site, CLI-05-17, 62 NRC at 39. The Commission has directed that:

[Licensing boards] should inquire whether the NRC Staff performed an adequate review and
made findings with reasonable support in logic and fact. “An analogy is to the function of
an appellate court, applying the ‘substantial evidence’ test, although it is imperfect because
the ASLB looks not only to the information in the record, but also to the thoroughness of the
review that the Staff . . . has given it.”

1d. (footnotes omitted).
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Staff findings and decide whether those findings are sufficient to support license
issuance.”*!

Regarding NEPA findings, however, licensing boards are instructed to make
independent environmental judgments,® although they “need not rethink or redo
every aspect of the NRC Staff’s environmental findings or undertake their own
fact-finding activities.”®* A licensing board’s role is to “carefully probe [NRC
Staff] findings by asking appropriate questions and by requiring supplemental
information when necessary,”* but “the NRC Staff’s underlying technical and
factual findings are not open to board reconsideration unless, after a review
of the record, the board finds the NRC Staff review inadequate or its findings
insufficient.”® In reaching our independent judgment regarding NEPA issues,
licensing boards walk a fine line — our role is not to “second-guess underlying
technical or factual findings by the NRC Staff,”% but to ensure that the demands of
NEPA and our regulations are met through “independent environmental judgments
by NRC licensing boards.”®” Even a licensing board’s NEPA review “must not be
so intrusive or detailed as to involve the board in ‘independent basic research’ or
a ‘duplicat[ion of] the analysis previously performed by the staff.””¢8

III. APPROACH TO EVIDENTARY HEARING

To summarize the posture of this proceeding as it comes before this Licensing
Board:

1. PSEG seeks merely an early site permit. If granted, the permit will
resolve some important issues. However, PSEG has not yet even selected a
reactor design or manufacturer.® To obtain permission to construct and operate

61 1d. at 34 (footnote omitted).

62 After a licensing board in an uncontested proceeding determines the NRC Staff’s NEPA review
is adequate, it must then “independently consider the final balance among conflicting factors that is
struck in the Conditions recommendation.” Calvert Cliffs’ Coordinating Committee, Inc. v. AEC, 449
F.2d 1109, 1118 (D.C. Cir. 1971). The Commission has directed “boards to follow the approach
spelled out in the D.C. Circuit’s seminal Calvert Cliffs decision.” Clinton ESP Site, CLI-05-17, 62
NRC at 44.

83 Clinton ESP Site, CLI-05-17, 62 NRC at 44; see also N. Anna ESP Site, LBP-07-9, 65 NRC at
559-60.

84 Clinton ESP Site, CLI-05-17, 62 NRC at 40.

851d. at 39-40.

661d. at 45.

71d. at 44.

98 Id. at 45 (footnote omitted).

89 Ex. NRC004A, at 3-5.
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a reactor on the site, PSEG would have to come back to the NRC and address
additional issues.”®

2. PSEG’s proposal fundamentally requires the NRC merely to decide
whether Artificial Island — an uninhabited island created out of dredge spoils
that is home to three existing nuclear power reactors — might be an appropriate
site for one or two additional nuclear power reactors.”!

3. After reviewing both the safety aspects and environmental impact of
PSEG’s proposal, the NRC Staff recommended issuance of the permit subject
to specified conditions.”

4. After being afforded the opportunity to seek a contested evidentiary
hearing on PSEG’s application, no member of the public or state or local
government elected to do so.”?

5. After reviewing PSEG’s application, the NRC’s independent ACRS
recommended that the requested permit be issued.”

In these circumstances, some might suggest that a further independent hearing
by this Board is redundant and unnecessary. The Atomic Energy Act, as
interpreted by the Commission, provides otherwise. A hearing on an application
for an early site permit is required by statute regardless of whether the application
is opposed.” The Board’s challenge and responsibility, therefore, has been to
conduct this mandatory, uncontested proceeding so as to make a meaningful but
efficient contribution to what has already been a lengthy and thorough review of
PSEG’s application.

The Atomic Energy Act does not prescribe a specific structure for a mandatory
hearing, and the Commission has allowed licensing boards flexibility to select the
most appropriate approach in the circumstances of each individual case.”® As the
Commission has explained:

d.

" See id. at 2-1.

72 See EX. NRCO003, at 22-1, App. A, at A-2 to A-6; Ex. NRC004B, Environmental Impact Statement
for an Early Site Permit (ESP) at the PSEG Site, Vol. 2, at 10-33 (Nov. 2015) [hereinafter Ex.
NRCO004B].

73 See Establishment of Atomic Safety and Licensing Board (Sept. 25, 2015); see also 80 Fed. Reg.
58,793 (Sept. 30, 2015).

74Ex. NRC003, App. E, at E-2.

75 See Atomic Energy Act of 1954, §§ 185b, 189a, 42 U.S.C. §§ 2235(b), 2239(a); Clinton ESP Site,
CLI-05-17, 62 NRC at 27-29 (explaining the history of the AEA’s mandatory hearing requirement
and its applicability to early site permit applications).

76 See Clinton ESP Site, CLI-05-17, 62 NRC at 42-43.
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As for the actual procedure to be followed at mandatory hearings, licensing
boards have considerable flexibility. The AEA’s mandatory hearing requirements
in sections 189a and 193(b)(1) are phrased generally. “[T]he Act itself nowhere
prescribes the content of a hearing or prescribes the manner in which this ‘hearing’
is to be run.” The word “hearing” can refer to any of a number of events, including
trial-type evidentiary hearings, “paper hearings,” paper hearings accompanied by
oral arguments, hearings employing a mixture of procedural rules, and legislative
hearings. The AEA’s hearing requirement does not demand a “one size fits all”
approach. Thus, we do not dictate any particular procedure in the current cases, but
we would expect the boards to select the most appropriate and expeditious approach
given the specific circumstances of a case.”’

In determining what structure may best serve the needs of this hearing, the Board
heeded the Commission’s advice to sharpen our focus by narrowing it:

A “mandatory hearing” board must narrow its inquiry to those topics or sections in
Staff documents that it deems most important and should concentrate on portions
of the documents that do not on their face adequately explain the logic, underlying
facts, and applicable regulations and guidance. It serves no purpose for the Staff to
produce volumes of documents and information supporting facts and conclusions
that are of small importance and are beyond dispute. It likewise serves no purpose
for the Staff to produce copies of every document used in its review when the Board
cannot possibly read through every one, let alone scrutinize them.”®

Therefore, rather than undertake a comparatively shallow analysis of all possible
issues, the Board focused on a relatively thorough examination of selected issues
of concern by instituting a multistep process that narrowed as the Staff and
Applicant responded to the questions and concerns of the Board.

First, the Board members reviewed the SER and the FEIS.

Second, on December 15, 2015, and January 6, 2016, the Board set forth a
total of ninety detailed written questions arising from the SER and the FEIS,
to which it directed the parties to respond.” More specifically, we directed that
“[t]he parties’ written answers shall, for each question, identify the responding
subject matter expert(s) or individuals(s), and shall be submitted in exhibit form,
under oath, so that they are suitable for receipt into evidence without the necessity
of the personal appearance of each expert or individual.”® In other words, we

77 Id. (footnotes omitted).

78 Exelon Generation Co., LLC (Early Site Permit for Clinton ESP Site), CLI-06-20, 64 NRC 15,
21-22 (2006).

e January 6, 2016 Questions Order, Attach. A; December 15, 2015 Questions Order, Attach. A.

80 nitial Scheduling Order at 4; see also January 6, 2016 Questions Order at 1; December 15, 2015
Questions Order at 1.
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directed the parties to respond under oath to our initial written questions, so that
the Board could accord the responses as much weight as we would give sworn
testimony presented in person at an evidentiary hearing.

The parties responded to the Board’s initial written questions on January 15
and 28, 2016.8' Collectively, the parties’ sworn responses totaled some 92 pages,
exclusive of the supporting affidavits and resumes of the 36 responding individ-
uals.®? Because the parties provided substantial and, for the most part, directly
responsive answers to the Board’s initial questions, the need for written or oral
testimony at the evidentiary hearing was reduced to the extent that the parties’
sworn answers resolved many of the Board’s concerns.

The following illustrate a few of the areas in which the Board’s preliminary
concerns were adequately addressed by the parties’ responses to the Board’s
initial written questions:®3

1. The Board was concerned about the extent to which the NRC Staff
had independently confirmed PSEG’s calculations.® The Staff responded that
independent calculations were generally performed in significant safety areas
and where there appeared to be meaningful uncertainty.® It specifically iden-
tified five areas in which significant verification calculations were performed
(including meteorology, radiation protection, hydrology, vibratory ground mo-
tion, and external manmade hazards)® and established that responsible Staff
members were appropriately qualified,’” thereby satisfying our concerns.

2. Because the proposed PSEG site is adjacent to existing nuclear reactors,
the Board was interested both in whether the NRC Staff was able to conserve
resources during its review by relying on existing information regarding those
facilities and in whether cumulative safety-related effects were adequately

81 pSEG Responses to Initial Board Questions (Jan. 14, 2016) [hereinafter PSEG Response to First
Set of Board Questions]; NRC Staff Response to the Licensing Board’s Initial Questions Issued
December 15, 2015 (Jan. 14, 2016) [hereinafter NRC Staff Response to First Set of Board Questions].

82pSEG Response to First Set of Board Questions; NRC Staff Response to First Set of Board
Questions; PSEG Response to Second Set of Board Questions (Jan. 28, 2016) [hereinafter PSEG
Response to Second Set of Board Questions]; NRC Staff Response to the Licensing Board’s Second
Set of Questions Issued January 6, 2016 and Other Matters (Jan. 28, 2016) [hereinafter NRC Staff
Response to Second Set of Board Questions].

83 Additionally, as discussed in Section V, infra, in other instances the parties’ initial responses —
while not necessarily fully satisfactory by themselves — were adequate when considered together
with subsequent written and oral testimony.

84 December 15, 2015 Questions Order, Attach. A, 2.

85NRC Staff Response to First Set of Board Questions, Attach. A, at 1.

86 1d. at 2-4.

81d.
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considered.® First, the NRC Staff clarified that it reviewed the ESP application
to determine whether it independently contained adequate information to
support the ultimate decision.® Second, the NRC Staff described specific areas
(including meteorology, radiation protection, hydrology, external manmade
hazards, and emergency planning) where cumulative effects from existing
units might arise, thus requiring that they be considered.”® Based on the NRC
Staff’s responses, the Board’s concerns regarding these issues were resolved.

3. The Board identified other concerns — arising from the potential
interplay between a new power facility at the PSEG site and existing reactors
— with respect to meteorology, flooding hazards, geology, and emergency
planning.’ The NRC Staff explained that its review of meteorology at the PSEG
site did not consider the meteorological descriptions in safety documents for
existing reactors, but that the Staff did review historical meteorological data
collected at an onsite tower associated with the existing reactors.” Similarly,
the NRC Staff explained that consideration of flooding hazards made use of
related meteorological conditions for all units.”* The NRC Staff stated that it
also examined geologic information from the existing reactors’ safety-related
documents and confirmed that there are no significant differences regarding the
PSEG site.** Likewise, the NRC Staff confirmed that the PSEG site emergency
plan does not significantly differ from the plans for the existing reactors,
except as required to incorporate the future selection of a reactor design.”
Based on the parties’ responses, the Board was satisfied that the NRC Staff had
adequately considered the relationship between the PSEG site and the existing
reactors on Artificial Island.

4. The Board was concerned about aspects of atmospheric stability and
dispersion of radioactive material if a release were to occur.”® The NRC Staff
explained that, based on design height release assumptions — for a flat terrain
like the PSEG site — a ground-level release is generally conservative, which
is consistent with NRC guidance.”” Because the atmosphere is less dispersive
at lower levels, and because less dispersion results in greater exposure to

88 December 15, 2015 Questions Order, Attach. A, 9 4-5.

89 NRC Staff Response to First Set of Board Questions, Attach. A, at 4.
N 1d. at 4-5.

1 December 15, 2015 Questions Order, Attach. A, 44 13, 19, 42, 52.
92NRC Staff Response to First Set of Board Questions, Attach. A, at 8.
Bd at 11.

%1d. at 25.

% 1d. at 30.

96 December 15, 2015 Questions Order, Attach. A, ] 14-16.

9TNRC Staff Response to First Set of Board Questions, Attach. A, at 8-9.
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those in the plume pathway, assuming a ground-level release results in greater
exposure and is therefore conservative.”® Additionally, the Staff explained,
it is conservative to disregard building wakes because they are dispersive in
nature.” Regarding the possible rise of a hot plume from above ground level,
the NRC Staff acknowledged this possibility, but noted that the higher altitude
of the rise would result in greater dispersion and lower exposures.'® Hence, not
accounting for this possibility represented a conservative approach.'”' Lastly,
the NRC Staff explained that assessing dispersion of airborne radioactive
material in the reactor control room was not a necessary future action item,
because this issue will necessarily be reviewed if and when PSEG applies for a
COL.'” Based on these responses, the Board was satisfied that the dispersion
of radioactive material was adequately reviewed and subject to conservative
assumptions.

5. The Board identified several concerns regarding the NRC Staff’s review
of PSEG’s evaluation of the probable maximum surge and seiche flooding
at the PSEG site.'” The Board questioned the sensitivity of surface water
elevation to the radius of maximum winds (radius value) for a hurricane, and
why the assumption of 28 nautical miles for that radius value is conservative.'%
The NRC Staff responded that “[i]n general, keeping all other storm surge
parameters constant, hurricane central pressure and resultant storm intensity
decreases as [radius value] (storm size) increases.”'% As a result, a lower radius
value yields a higher storm surge.'? Furthermore, the NRC Staff stated that
the largest storm surge recorded in the United States resulted from Hurricane
Katrina, which had a radius value of 30 nautical miles.!” Therefore, the NRC
Staff considered a radius value of 28 nautical miles to be conservative.!®® The
Board also raised concerns regarding PSEG’s evaluation of the maximum surge
and seiche flooding using the SLOSH and ADCIRC+SWAN models.'” The
NRC Staff explained that, in one instance, PSEG had misapplied the SLOSH

%8 See id. at 9.

9 See id.

100 §ee id.

101 See id.; see also PSEG Response to First Set of Board Questions, Attach. A, at 9.
102 NRC Staff Response to First Set of Board Questions, Attach. A, at 10.
103 December 15, 2015 Questions Order, Attach. A, §421-25.

10414 q21.

105 NRC Staff Response to First Set of Board Questions, Attach. A, at 12.
106 See id.

107 4.

108 1d.

109 December 15, 2015 Questions Order, Attach. A, 22.
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model in a context outside of its range of applicability.''® After reperforming
the analysis using the ADCIRC+SWAN model, the NRC Staff relied on those
figures in making its safety findings.!'' Based on the NRC Staff’s responses
(together with the Board’s own analysis of information in the SER), the Board’s
concerns regarding maximum surge and seiche flooding were resolved.

6. The Board raised concerns regarding several aspects of the NRC Staff’s
tsunami evaluation.!'? For example, the Board directed the Staff to support
the conservatism of the probable maximum tsunami by considering historical
information regarding a landslide in the Grand Banks resulting in a large
tsunami along the coast of Newfoundland.'!* The NRC Staff replied that events
similar to those in the Newfoundland example could occur; however, the
landslide used for the safety evaluation was larger than that in Newfoundland
and resulted in a tsunami of essentially the same height.!'"* Moreover, the
modeled event would not pose a hazard to the PSEG site because the height of
the tsunami would be substantially reduced as it traveled up the Delaware Bay
— unlike conditions along the coast of Newfoundland.!'"

The Board also directed the NRC Staff to consider an “earthquake located
along a northeast trending seismic zone off the eastern coast of the United
States” as a tsunami source.!'® The Staff explained that, because of the small
motion in the vertical direction, such a source could not result in a large
tsunami.''” The Board further inquired as to whether the detailed geologic
mapping to be performed in response to Permit Condition Number 3 would
be used for further identification of paleotsunami deposits.!'® The NRC Staff
replied that, due to the location and depth of future geologic mapping, if such
deposits are present “these deposits would represent paleo-geologic and paleo-
hydrologic conditions from so long ago they would not be informative relative
to the characteristics of potential future tsunamis at the PSEG site.”'" Lastly,
the Board requested further information regarding inclusive boring logs;'?
more recent models for landslide-sourced tsunami waves along the East Coast

1O NRC Staff Response to First Set of Board Questions, Attach. A, at 13.
1 gy
112 December 15, 2015 Questions Order, Attach. A, §426-33, 41.
314 q27.
114 §0¢ NRC Staff Response to First Set of Board Questions, Attach. A, at 16.
115 See id.
116 December 15, 2015 Questions Order, Attach. A, q28.
7 NRC Staff Response to First Set of Board Questions, Attach. A, at 17.
118 December 15, 2015 Questions Order, Attach. A, {41.
19 NRC Staff Response to First Set of Board Questions, Attach. A, at 25.
120 December 15, 2015 Questions Order, Attach. A, q29.
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of the United States;!?! the conservatisms of the tsunami evaluation;!?? and the
large attenuation of tsunami wave height within bays.'?* In each instance, the
NRC Staff responded by providing recent publications and studies regarding
these issues.'”* Based on the NRC Staff’s responses and identification of
additional publications and studies, the Board’s concerns regarding tsunami
issues were resolved.

7. The Board also identified various concerns associated with geology
and seismology in the PSEG site area.!?> For example, the Board identified
a situation in which PSEG defined the region surrounding the proposed site
by applying regulatory guidance rather than a specific regulation addressing
seismic requirements.'?® In response, both the NRC Staff and PSEG described
why compliance with the regulatory guidance was an acceptable approach to
satisfying analogous regulatory requirements.'?’ In another example, the Board
required the NRC Staff to identify those portions of the seismic evaluation
that would eventually become design-basis information should a COL or CP
application be submitted.'”® The NRC Staff responded that, for a plant that
does not have a design certification, the ground motion response spectrum
(GMRS) developed for the ESP would be used to develop the safe shutdown
earthquake spectra.'”® By contrast, for a certified unit, the certified seismic
design response spectra (CSDRS) would be compared to the GMRS and either
the CSDRS or a modified form of it would be a part of the design basis.'3
Lastly, the Board sought clarification regarding the methods used to identify
liquefaction features in the marshland around the PSEG site.'3' The NRC
Staff responded that PSEG had performed aerial and field reconnaissance in
areas other than the tidal marsh area and identified no evidence of Quaternary
seismic deformation.'’? Because the NRC Staff found PSEG’s evaluation of
surface tectonic deformation adequate, the Staff did not find it necessary for

2114 q31.

12214, 932.

1231d. q33.

124 600 NRC Staff Response to First Set of Board Questions, Attach. A, at 19-20.

125 December 15, 2015 Questions Order, Attach. A, §37-40.

126 1d. q37.

127 §o¢ NRC Staff Response to First Set of Board Questions, Attach. A, at 21-22; PSEG Response
to First Set of Board Questions, Attach. A, at 18.

128 December 15, 2015 Questions Order, Attach. A, q38.

129NRC Staff Response to First Set of Board Questions, Attach. A, at 22-23.

130 74

131 December 15, 2015 Questions Order, Attach. A, {40.

I32NRC Staff Response to First Set of Board Questions, Attach. A, at 24.
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PSEG to conduct any additional tests in the tidal marsh area.'3’ Based in part
on these responses, the Board was satisfied that the geology and seismology
of the PSEG site were adequately reviewed.

8. The Board questioned whether the risks from aircraft hazards should
be considered on an airport-by-airport basis or in the aggregate.'** The NRC
Staff responded that, for the PSEG site, each nearby airport had been screened
out for further consideration because each posed a risk less than 10~7/yr of
a crash at the site.'> However, even if the airports were considered in the
aggregate, the sum of risks for all airports in the area would be less than
107%/yr, which is the upper limit provided under NRC guidance.'3® The NRC
Staff’s response resolved the Board’s concerns regarding this issue.

9. The Board questioned why the calculated radiation doses to the near-
est resident (due to normal operations) approached the allowable limit.'3” The
NRC Staff responded that it conservatively disregarded the decay during ra-
dionuclide transport, which resulted in the calculated dose being conservatively
high.!®® The NRC Staff’s response resolved the Board’s concerns regarding
this issue.

10. To provide additional access road capacity to the site, PSEG proposes a
three-lane, elevated causeway through coastal wetlands.!* The Board therefore
questioned whether the parties had evaluated whether improvements to an
existing access road might provide additional capacity with fewer adverse
environmental impacts.'* In response, PSEG and the NRC Staff explained
that, for operational and security reasons, two distinct traffic paths were
needed for existing operations and construction activities.'*! Additionally,
PSEG stated that eight alternative routes were considered, including widening
the existing access road.'*? Because widening the access road would require
wetland and floodplain fill, its adverse environmental impacts were greater

13314

134 December 15, 2015 Questions Order, Attach. A, {45.

135 NRC Staff Response to First Set of Board Questions, Attach. A, at 26-27.

136 1d. at 27.

137 December 15, 2015 Questions Order, Attach. A, 50.

138 §o¢ NRC Staff Response to First Set of Board Questions, Attach. A, at 29.

139 Ex. NRCOO04A, at 2-18.

140 January 6, 2016 Questions Order, Attach. A, 6.

I4INRC Staff Response to Second Set of Board Questions, Attach. A, at 6; PSEG Response to
Second Set of Board Questions, Attach. A, at 3.

1492 PSEG Response to Second Set of Board Questions, Attach. A, at 3.
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than the proposed causeway.'* On this basis, the Board was satisfied that this
issue had been adequately reviewed.

11. The most recent unemployment data evaluated in the FEIS were
from 2011.'* Concerned that 2011 data might represent relatively depressed
economic conditions, the Board asked whether consideration was given to
updating an FEIS table that relies on this information.'* The NRC Staff stated
that the most recent economic data available at the time the FEIS was prepared
were published by the Bureau of Labor Statistics in 2014, and represented data
from 2012 — only a year after that referenced in the FEIS.!* The NRC Staff
explained that it compared the 2011 and 2012 data and identified only marginal
differences, which did not affect the conclusions reached in the FEIS.!¥’ The
Staff also gave assurances that, if a COL or construction permit application is
later submitted, this issue will be reevaluated when preparing a supplement to
the FEIS.'*® Therefore, the Board’s concerns in this area were resolved.

12.  Construction on the proposed site would occur mostly within areas
dominated by common reed (Phragmites australis), an invasive, nonnative
plant species.'* The Board questioned whether construction activities in these
areas could facilitate the spread of this species to nearby wetlands, displacing
more desirable plant species.”® PSEG explained that many wetland impacts
would occur within existing self-contained areas operated by the USACE
and PSEG, thereby eliminating any potential increase in the spread of this
species, in part because this species primarily depends on rhizome disruption
and displacement for expansion.””! PSEG stated that elevations within the
route for the proposed causeway are sufficient to counter invasion of this
species through tidal flooding effects.'>? Furthermore, PSEG assured the Board
that the spread of this species would be monitored during construction and,
if necessary, managed.'>® On the basis of PSEG’s response, the Board was
satisfied that the spread of this species would not increase to any appreciable
degree as a result of potential construction activities.

143 14

144 Ex. NRCOO04A, tbl. 2-21, at 2-125.

145 January 6, 2016 Questions Order, Attach. A, [ 11.

146 NRC Staff Response to Second Set of Board Questions, Attach. A, at 8.
4714, at 8.

148 1d. at 8-9.

149 Ex. NRCOO4A at 4-28.

e January 6, 2016 Questions Order, Attach. A,  14.

ISTPSEG Response to Second Set of Board Questions, Attach. A, at 7.
15214 at 8.
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13. The Board had various other wetland resources concerns related to
post-construction recovery of these areas and the USACE’s role in permit-
ting and identifying mitigation requirements for activities impacting wetlands
resources.!>* Both the NRC Staff and PSEG indicated that any construction
activities in wetland areas would be subject to planning, permitting, and miti-
gation requirements imposed by appropriate federal, state, and local agencies,
including the USACE and NJDEP.!> For example, PSEG will likely be subject
to mitigation requirements to address unavoidable impacts, and any failure
to comply with permit conditions could result in enforcement actions and/or
suspension or revocation of any permits.!>® Furthermore, as noted by the NRC
Staff, the NRC’s regulatory authority is limited to NRC-regulated construc-
tion activities, thus limiting the NRC’s review to NEPA and verification of
the PSEG’s compliance with the requirements of other agencies.'>” For these
reasons, the Board was satisfied that a regulatory framework exists to ensure
that wetlands are restored to predisturbance conditions or enhanced beyond
existing conditions.'8

14. The Board was concerned about elevated nighttime noise levels at
two onsite monitoring locations that were higher than daytime levels observed
at the same locations.'® The NRC Staff responded that in one location higher
noise levels were associated with an employee shift change during predawn
hours.'® In the second location, the NRC Staff concluded that any building
or operation noise levels would dissipate to ambient levels within a short
distance.'®! The NRC Staff’s response resolved the Board’s concern regarding
this issue.

15. The Board was also concerned about an apparent inconsistency in
dose rate calculations regarding radiation exposure during the transport of new
fuel.'> The NRC Staff clarified that different computer codes, with different

154 January 6, 2016 Questions Order, Attach. A, {15, 17-19.

155 §ee NRC Staff Response to Second Set of Board Questions, Attach. A, at 10; PSEG Response to
Second Set of Board Questions, Attach. A, at 8.

136 NRC Staff FEIS Responses, Attach. A, at 10-11.

157 See id. at 12.

158 600 PSEG Response to Second Set of Board Questions, Attach. A, at 8 (“Any restoration of
temporary fill areas will be monitored by regulatory agencies, including the USACE and the NJDEP.
PSEG expects that permits issued by both agencies will have strict compliance and monitoring
requirements for restoration of temporarily disturbed wetlands to assure they are restored to pre-
disturbance conditions or enhanced beyond existing conditions.”).

159 January 6, 2016 Questions Order, Attach. A, ]24.

160 NRC Staff Response to Second Set of Board Questions, Attach. A, at 15.

161 1d.

162 January 6, 2016 Questions Order, Attach. A, 28.
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assumptions, were used to model doses for two distinct groups: (1) populations
and transportation workers, such as inspectors, during routine operations;
and (2) potentially maximally exposed individuals (e.g., persons stuck in
traffic) and to the population during routine transportation.'®* The NRC Staff’s
response satisfied the Board’s concerns.

Third, after reviewing the parties’ responses to its initial questions, the Board
nonetheless determined that it still wished to receive more detailed and integrated
sworn prefiled testimony and exhibits concerning certain topics. Specifically, on
January 27, 2016, the Board requested prefiled written testimony and exhibits
concerning six matters pertaining to the SER,'* which are set forth in Section
IV, infra. Thereafter, on February 8, 2016, the Board requested prefiled written
testimony and exhibits concerning eight matters pertaining to the FEIS,'%> which
are set forth in Section IV, infra.

Again, we directed the parties to provide written testimony under oath, so that
the Board could accord sworn prefiled testimony as much weight as we would
give sworn testimony presented in person at the evidentiary hearing, without
having to engage in the formality of asking witnesses at the hearing to “adopt”
their prior written testimony.'* In accordance with the Board’s suggestion that
the parties coordinate their testimony as to avoid repetition,'”” PSEG did not
submit prefiled testimony on every topic. Collectively, however, PSEG and the
NRC Staff submitted approximately 200 pages of prefiled written testimony from
twenty-two witnesses, as well as associated exhibits.!%

163 NRC Staff Response to Second Set of Board Questions, Attach. A, at 17.

164 SER Prefiled Testimony Order at 2-3.

165 FEIS Prefiled Testimony Order at 2-3.

166 SER Prefiled Testimony Order at 3; FEIS Prefiled Testimony Order at 4.

167 See SER Prefiled Testimony Order at 3; FEIS Prefiled Testimony Order at 4.

168 gy PSEGO001, Testimony of James Mallon and David Robillard on SER Topic 1 [hereinafter
PSEG SER Topic 1 Testimony]; Ex. PSEG007, Testimony of James Mallon and David Robillard
on SER Topic 2 [hereinafter PSEG SER Topic 2 Testimony]; Ex. PSEGO011, Testimony of James
Mallon on SER Topic 3 [hereinafter PSEG SER Topic 3 Testimony]; Ex. PSEG012, Testimony of
James Mallon on SER Topic 6 [hereinafter PSEG SER Topic 6 Testimony]; Ex. PSEG013, Testimony
of James Mallon on FEIS Topic 3 [hereinafter PSEG FEIS Topic 3 Testimony]; Ex. PSEGO016,
Testimony of James Mallon on FEIS Topic 6 [hereinafter PSEG FEIS Topic 6 Testimony]; Ex.
NRCO01-R, Testimony of Prosanta Chowdhury, Allen Fetter, and Bruce J. Musico on SER Topic
1 [hereinafter NRC SER Topic 1 Testimony]; Ex. NRC006-R, Testimony of Prosanta Chowdhury,
Seshagiri Tammara, Gerry Lewis Stirewalt, Frankie G. Vega, and Bruce J. Musico on SER Topic 2
[hereinafter NRC SER Topic 2 Testimony]; Ex. NRC008-R, Testimony of Joseph F. Giacinto and
Henry Jones on SER Topic 3 [hereinafter NRC SER Topic 3 Testimony]; Ex. NRC009, Testimony
of Kevin R. Quinlan and Henry Jones on SER Topic 4 [hereinafter NRC SER Topic 4 Testimony];
Ex. NRCO10-R, Testimony of Prosanta Chowdhury, Joseph F. Giacinto, Henry Jones, Dogan Seber,

(Continued)
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Fourth, at a one-day evidentiary hearing, the Board members had the oppor-
tunity to question in person specific witnesses who submitted prefiled written
testimony.'® All prefiled testimony and exhibits were admitted into evidence
without objection.!”

In other words, the Board’s process was a continuing one, which allowed
consideration of various kinds of information at various times. The sworn oral
testimony at the evidentiary hearing constituted only a portion of the sworn
testimony available to the Board — which included both prefiled testimony and
responses under oath to the Board’s initial written questions — and addressed
only a portion of all the information (including the application itself) that we
began to examine as soon as the Board was constituted. Also, absent objection
in an uncontested case such as this, the Board saw no reason to exclude opinion
testimony or other evidence that might be objectionable in a jury trial in a court
of law."”! Rather, in addressing the issues before it, the Board considered all

Stephanie Devlin-Gill, Donald Palmrose, and Bruce J. Musico on SER Topic 5 [hereinafter NRC SER
Topic 5 Testimony]; Ex. NRCO11, Testimony of Kevin R. Quinlan and Stephen E. Williams on SER
Topic 6 [hereinafter NRC SER Topic 6 Testimony]; Ex. NRC012, Testimony of Michael Willingham
and Neil Giffen on FEIS Topic 1 [hereinafter NRC FEIS Topic 1 Testimony]; Ex. NRCO013, Testimony
of Michael Willingham and Neil Giffen on FEIS Topic 2 [hereinafter NRC FEIS Topic 2 Testimony];
Ex. NRCO014, Testimony of Philip Meyer and Mohammad Haque on FEIS Topic 3 [hereinafter NRC
FEIS Topic 3 Testimony]; Ex. NRCO15, Testimony of Michael Willingham and Neil Giffen on FEIS
Topic 4 [hereinafter NRC FEIS Topic 4 Testimony]; Ex. NRCO017, Testimony of Michael Willingham
and Neil Giffen on FEIS Topic 5 [hereinafter NRC FEIS Topic 5 Testimony]; Ex. NRCO018, Testimony
of Allen Fetter, Jack Cushing, Jennifer Davis, and Andrew Kugler on FEIS Topic 6 [hereinafter NRC
FEIS Topic 6 Testimony]; Ex. NRCO019, Testimony of Allen Fetter, Jack Cushing, Jennifer Davis,
and Andrew Kugler on FEIS Topic 7 [hereinafter NRC FEIS Topic 7 Testimony].

169 Mindful of the policies underlying Rule 615 of the Federal Rules of Evidence, the Board
considered whether to exclude witnesses from the hearing room during the testimony of other
witnesses testifying on the same issues, but ultimately determined that would not be necessary in this
particular case. Rule 615 provides (subject to limited exceptions) that at the request of any party a
court “must” order witnesses excluded so that they cannot hear other witnesses’ testimony. Fed. R.
Evid. 615. Alternatively, Rule 615 provides, “the court may do so on its own.” Id. In contrast to
the practice followed by many licensing boards, courts therefore routinely exclude witnesses prior to
their testimony. They do so, as the Supreme Court has recognized, not only to discourage or expose
outright fabrication, but also to exercise a restraint on the natural tendency of witnesses to “tailor”
their testimony to that of earlier witnesses. Geders v. United States, 425 U.S. 80, 87 (1976); see also
GE-Hitachi Global Laser Enrichment LLC (GLE Commercial Facility), LBP-12-21, 76 NRC 218,
249-50 (2012).

170Tr. at 70-72.

ITINRC regulations provide that “strict rules of evidence do not apply to written submissions,”
10 C.F.R. §2.319(d), and rarely is it productive for licensing boards to devote time and resources
to trying to separate “inadmissible” evidence from the merely unpersuasive. The bedrock principle
underlying much of the law of evidence is set forth in Fed. R. Evid. 403: “The court may exclude
relevant evidence if its probative value is substantially outweighed by a danger of one or more of the

(Continued)
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available facts — recognizing that some sources of information may be more
reliable than others.!”?

IV. SUMMARY OF TESTIMONY

A. SER Topic 1
SER Topic 1 stated:

Pursuant to 10 C.F.R. § 52.24(a), in order to authorize issuance of an ESP the
Licensing Board must make the following safety findings:

(1) An application for an early site permit meets the applicable standards and
requirements of the [AEA] and the Commission’s regulations;

(2) Notifications, if any, to other agencies or bodies have been duly made;

(3) There is reasonable assurance that the site is in conformity with the
provisions of the Act, and the Commission’s regulations;

(4) The applicant is technically qualified to engage in any activities authorized;

(5) The proposed inspections, tests, analyses and acceptance criteria, including
any on emergency planning, are necessary and sufficient, within the scope of
the early site permit, to provide reasonable assurance that the facility has been
constructed and will be operated in conformity with the license, the provisions
of the Act, and the Commission’s regulations; [and]

(6) Issuance of the permit will not be inimical to the common defense and
security or to the health and safety of the public . . . .

following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or
needlessly presenting cumulative evidence.” In NRC licensing cases, however, excluding evidence
will seldom achieve these objectives. Written prefiled testimony and exhibits are typically submitted
well in advance of the evidentiary hearing, and, in our most common types of hearings, the licensing
boards themselves — not the parties — orally examine the witnesses. 10 C.F.R. § 2.1207. Therefore,
rulings excluding evidence have, as a practical matter, little effect in eliminating delay, waste of time,
or the needless presentation of cumulative evidence in the record. If a licensing board deems prefiled
evidence to be of little or no value, it simply need not ask about it at the evidentiary hearing, and is free
to accord such evidence little or no weight. Likewise, because the members of the licensing boards
themselves must read challenged testimony to determine whether its probative value is substantially
outweighed by the danger of unfair prejudice or confusion of the issues, excluding evidence on this
ground also seems to have little practical effect. See GLE Commercial Facility, LBP-12-21, 76 NRC
at 248 n.171.

172 The Board also received written limited appearance statements from interested members of the
public. In accordance with 10 C.F.R. § 2.315(a), however, such statements were not considered as
evidence.
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Staff shall briefly summarize those portions of its review that support each of
these findings.!”

Five witnesses testified on SER Topic 1:

1. PSEG Witnesses

James Mallon. Mr. Mallon is the Nuclear Development Manager for the
Nuclear Development Department at PSEG.!7* He has a B.A. in physics from
Franklin and Marshall College and has completed graduate business courses
toward an M.B.A. at the University of Southern Maine.'”> He also holds a Senior
Reactor Operator certification.!”

Mr. Mallon has 34 years of experience in the nuclear industry.!”” At PSEG,
he was the Early Site Permit Manager during the initial phases of the proposed
project.'”® In 2011, he became the Manager of Nuclear Development, in which
capacity he oversees both the ESP project and other activities related to small
modular reactors and advanced nuclear technology.!”

In his written testimony on SER Topic 1, Mr. Mallon testified as follows:

Although SER Topic 1 was primarily addressed to the NRC Staff, PSEG
has also considered the findings that must be made to issue the ESP.!® PSEG
concludes that its application, the NRC’s review, and the NRC’s documentation
all support making these findings.'8!

PSEG has not yet selected a particular reactor design to be constructed at
the site.!®? However, to provide sufficient information to enable the NRC to
determine whether the site is suitable for a new plant, PSEG’s application sets
forth a surrogate design with a set of bounding parameters. 83

13 December 15, 2015 Questions Order, Attach. A, at 1. SER Topic 1 originated as SER Question
No. 1 in the Board’s Order of December 15, 2015. As allowed by the Board, the NRC Staff elected
to defer its response until it submitted prefiled written testimony. Although SER Question No. 1 was
specifically addressed to the NRC Staff, PSEG also responded, both in its answers to our December 15,
2015 Order and in its prefiled written testimony and exhibits. PSEG Response to First Set of Board
Questions, Attach. A, at 1-5; PSEG SER Topic 1 Testimony.
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PSEG’s application contains the information required by 10 C.F.R. § 52.17.1%
The structure and content of the application are based on relevant NRC guidance,
including NUREG-0800, Standard Review Plan for the Review of Safety Analysis
Reports for Nuclear Power Plants: LWR Edition; RS-002, Processing Applica-
tions for Early Site Permits; NRC Regulatory Guide 1.70, Standard Format and
Content of Safety Analysis Reports for Nuclear Power Plants; NRC Regulatory
Guide 1.206, Combined License Applications for Nuclear Power Plants (LWR
Edition); and NUREG-1555, Standard Review Plans for Environmental Reviews
for Nuclear Power Plants.!#

The NRC Staff appropriately reviewed PSEG’s application, concluded all
applicable standards for issuance of the ESP had been met, and determined
that an ESP should be issued.'®® The NRC’s independent ACRS reviewed both
PSEG’s application and the Staff’s analysis, determined that “[t]he staff has done
a thorough review of the early site permit application,” and likewise concluded
that the early site permit should be issued.'¥’

The Board did not require oral testimony from Mr. Mallon on SER Topic 1.

David Robillard. Mr. Robillard is the Licensing Lead and Quality Assurance
Specialist for the ESP project.'® In this role, he has been responsible for the
quality and accuracy of all submittals to the NRC.!® Mr. Robillard has both an
A.S. degree in Nuclear Technology and a B.S. degree in Business Administration
from Excelsior College.!*® He has 46 years of experience working on a variety of
nuclear activities.'®!

Mr. Robillard’s written testimony on SER Topic 1 was substantively identical
to portions of the written testimony of Mr. Mallon. In his oral testimony on SER
Topic 1, Mr. Robillard testified as follows:

PSEG considered all of the applicable safety and environmental standards in
the NRC regulations by reviewing the NRC’s standard review plans.'”> PSEG
considered the NRC Staff’s environmental and safety reviews to be thorough
given that the NRC Staff conducted a number of site audits, reached out to local
members of the surrounding community, conducted an independent need-for-

1841d. at 6.

185 1d.

18614, at 8.

187 Id. (quoting Ex. NRC003, App. E, at E-2).
188 14 at 2.
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power analysis, and made several requests for additional information regarding
PSEG’s safety and environmental analyses.'*?

2. NRC Staff Witnesses

Prosanta Chowdhury. Mr. Chowdhury is a Project Manager in the NRC’s
Division of New Reactor Licensing.!** He has an M.S. in Nuclear Engineering
from Louisiana State University and an M.S. in Electrical Engineering from
Moscow Power Engineering Institute.!> Mr. Chowdhury has about 8 years of
experience as a project manager at the NRC.!* He coordinated all aspects of the
NRC Staff’s review of PSEG’s ESP application.'*’

In his written testimony on SER Topic 1, Mr. Chowdhury testified as follows:

The NRC Staff conducted the safety review of PSEG’s ESP application against
the applicable regulations in Title 10 of the Code of Federal Regulations, Parts 20,
50, 52,73, and 100.'® The Staff performed its safety review and evaluation using
applicable portions of the Standard Review Plan (NUREG-0800), Interim Staff
Guidance documents, Regulatory Guides, bulletins, generic letters, and other
applicable NUREGS.!*® On the basis of its evaluation and its independent analyses
as discussed in the SER,2® the NRC Staff concluded that PSEG’s ESP application
satisfies all applicable statutory and regulatory standards and requirements.?!

No notifications to other agencies or bodies were required within the scope of
the ESP safety review.?? As described by other NRC Staff witnesses, the NRC
did publish the required availability, docketing, and hearing notices for the ESP
application.?%

When necessary after reviewing the application, the NRC Staff issued requests
for additional information, conducted audits of PSEG’s records, and performed
its own confirmatory calculations.?* The Staff also proposed certain permit

193Tr. at 106-07.

194 NRC SER Topic 1 Testimony at 1.

195 Bx. NRCO002, Statements of Professional Qualifications for NRC Staff Witnesses, at 1 [hereinafter
NRC Staff Statements of Professional Qualifications].

196 74
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198 NRC SER Topic 1 Testimony at 2.
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conditions.2% On this basis, the Staff was able to find reasonable assurance that
the proposed PSEG site is in conformity with the provisions of the Atomic Energy
Act and NRC regulations.?%

Because PSEG did not request a limited work authorization, no technical
qualifications to undertake construction activities had to be demonstrated at the
ESP stage; rather, PSEG’s technical qualifications to engage in NRC-authorized
activities would be evaluated at later stages of the licensing process.?”” PSEG has
extensive experience as a nuclear plant owner and operator, including the existing
facilities on Artificial Island, and is technically qualified to receive an ESP.20

In the case of an ESP application that does not seek a limited work authoriza-
tion, the only inspections, tests, analyses, and acceptance criteria (ITAAC) are
those that pertain to emergency planning.?”” PSEG submitted a complete and inte-
grated emergency plan and associated ITAAC,?'° which the Staff found necessary
and sufficient to provide reasonable assurance that the facility that references the
ESP will be constructed and operated in conformity with the license, the Atomic
Energy Act, and NRC regulations.?!!

Based on its overall review of PSEG’s application, the NRC Staff concluded
that PSEG complied with all applicable regulatory requirements and that issuance
of an ESP for the PSEG site will not be inimical to public health and safety or the
common defense and security.?'?

In his oral testimony on SER Topic 1, Mr. Chowdhury testified as follows:

PSEG did not select a specific reactor design and instead utilized a PPE.?!3
If PSEG selected a design outside these parameters at the COL stage, its appli-
cation would be a deviation from the ESP.2!* However, in such circumstances,
PSEG could request a variance, whereupon the NRC Staff would evaluate the
significance of the differences between the ESP and the requested COL.2!

The NRC Staff followed the NRC Standard Review Plan, NUREG-0800, to
ensure that PSEG met all the applicable regulatory requirements and standards.?'

20514, at 4.

206 1d.

207 1d.
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210 ge¢ Ex. PSEGO04AC, PSEG Site ESP Application, Part 5 Emergency Plan, Rev. 4 (Apr. 15,
2015).

2IINRC SER Topic 1 Testimony at 4-5.
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PSEG’s compliance with these regulatory requirements allowed the NRC Staff to
conclude that issuance of the ESP would not be inimical to the common defense,
as defined by the Atomic Energy Act.?!”

Allen Fetter. Dr. Fetter is a Senior Project Manager in the Environmental
Projects Branch of the NRC’s Division of New Reactor Licensing.?'® He has a
Ph.D. in Geology from the University of Kansas, an M.S. in Geology from the
University of North Carolina, and a B.A. in Geology from Guilford College.?"’
Dr. Fetter has about 7 years of experience as a project manager at the NRC.??* He
planned and coordinated most aspects of the NRC Staff’s environmental review
of PSEG’s ESP application.??!

In his written testimony on SER Topic 1, Dr. Fetter testified that adequate
announcement, notification, and distribution of the FEIS had occurred.?? In his
oral testimony on SER Topic 1, Dr. Fetter testified that the NRC Staff was able to
ensure that all of the required notifications were made to members of the public
and other federal, state, and local regulatory bodies through Federal Register
notices, site audits, press releases regarding public meetings, and meetings with
local agencies.??

Bruce J. Musico. Mr. Musico is a Senior Emergency Preparedness Specialist
in the New Reactor Licensing Branch within the NRC’s Office of Nuclear Security
and Incident Response.?”* He has a J.D. from Franklin Pierce Law Center and a
B.S. in Nuclear Engineering from the University of Michigan.??® He has over 30
years of experience in commercial nuclear power and related industries, including
approximately 25 years relating to nuclear reactor emergency planning.??¢

Mr. Musico’s written testimony on SER Topic 1 was substantively identical to
portions of the written testimony of Mr. Chowdhury. The Board did not require
oral testimony from Mr. Musico on SER Topic 1.

27 Tr. at 99-100.
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B. SER Topic 2
SER Topic 2 stated:

The Staft’s response to SER Question No. 9 acknowledges that each of the nine
permit conditions the Staff proposes in the SER (at pp. A-2 through A-6) must be
“precisely drawn so that the verification of compliance becomes a largely ministerial

. act.” Yet some of the proposed permit conditions arguably include subjective
requirements, such as the direction that a future applicant must examine and
adequately “evaluate” geologic features (No. 3) and develop emergency action plans
that contain “few or no deviations or differences” from NRC-endorsed standards
(No. 9). The Staff shall address in detail how verification of compliance with each
proposed permit condition can be accomplished by “largely ministerial” action and,
if and where appropriate, propose alternative language that might set forth a more
objective standard.??’

Seven witnesses testified on SER Topic 2:

1. PSEG Witnesses

James Mallon. Mr. Mallon’s background and qualifications have been pre-
viously summarized in relation to his testimony on SER Topic 1. In his written
testimony on SER Topic 2, Mr. Mallon testified as follows:

The Commission has ruled that, when the NRC imposes license conditions,
the conditions must be precisely drawn so that verification becomes largely
ministerial.??® Verification should not require overly complex judgments or be
subject to meaningful debate.??

At the same time, the Commission has clarified, “[t]his is not to say that
the Staff is allowed no room to exercise professional judgment in conducting
post-licensing verification activities.”?* Verification of compliance need only be
a “largely” ministerial act and possible without having to make “overly” complex
judgments.?!

All nine proposed permit conditions meet this standard.?*> Moreover, seven of

227 SER Prefiled Testimony Order at 2.

228 PSEG SER Topic 2 Testimony at 6.

29 14

2014, at 5 (quoting Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
CLI-00-13, 52 NRC 23, 34 (2000)).
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B21d. at 3-4.
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the nine proposed permit conditions are nearly identical to those that have been
approved by the Commission in other proceedings.?3
The Board did not require oral testimony from Mr. Mallon on SER Topic 2.

David Robillard. Mr. Robillard’s background and qualifications have been
previously summarized in relation to his testimony on SER Topic 1.

Mr. Robillard’s written testimony on SER Topic 2 was substantively identical
to the written testimony of Mr. Mallon. In his oral testimony on SER Topic 2,
Mr. Robillard testified as follows:

PSEG did not find analogous Commission decisions approving permit condi-
tions similar to PSEG Permit Condition 1 and Permit Condition 2 because those
conditions are very site specific.?** For example, Permit Condition 1 requires
PSEG to obtain a land exchange with the USACE for approximately 85 acres
north of the existing Hope Creek reactor site.??> By contrast, other past ESP appli-
cants had larger sites and already had control over their exclusionary boundary.?3¢
Thus, these past applications did not need a land exchange.??’

2. NRC Staff Witnesses

Prosanta Chowdhury. Mr. Chowdhury’s background and qualifications have
been previously summarized in relation to his testimony on SER Topic 1.

In his written testimony on SER Topic 2, Mr. Chowdhury testified as follows:

The NRC Staff included sufficiently prescriptive detail in its proposed permit
conditions to ensure that its post-permitting compliance review will not require
complex factual or legal judgments going beyond ministerial verification that
the required actions have been completed.?®® For example, the Staff used widely
accepted industry standards and terminology, the interpretation of which would
not be subject to reasonable dispute; incorporated as requirements prescriptive
methodologies and standards from particular guidance documents; and estab-
lished prescriptive compliance steps to the extent those steps were not already
incorporated from other sources referenced in the conditions.?*

The Board did not require oral testimony from Mr. Chowdhury on SER Topic 2.

Seshagiri Tammara. Mr. Tammara is a Physical Scientist in the Radiation

233 See id. at 9-21.

24Ty, at 110.

25Ty, at 109.
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238 NRC SER Topic 2 Testimony at 2.
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Protection and Accident Branch of the NRC’s Division of Site Safety and Envi-
ronmental Analysis.?*® He has an M.S. in Chemical Engineering from Osmania
University, an M.S. in Chemical Engineering and Nuclear Engineering from the
University of Maryland, and an M.S. in Environmental Engineering from the
University of Maryland.?! He has over 40 years of experience as a technical
analyst and physical scientist.?*?

In his written testimony on SER Topic 2, Mr. Tammara addressed the process
the NRC Staff anticipates it will use to verify compliance with Permit Conditions
1 and 2.# In his oral testimony on SER Topic 2, Mr. Tammara testified as
follows:

Permit Condition 2 requires PSEG to perform certain calculations to ensure
that the overpressure due to an explosion at a relocated gasoline storage tank
will not exceed 1 psi.?** PSEG complies with this permit condition by performing
the requisite calculations, as prescribed in Regulatory Guide 1.19 and 1.78.2%
Whether PSEG performed these calculations correctly would be addressed in the
NRC’s review of any COL application.?*

Gerry Lewis Stirewalt.  Dr. Stirewalt is a Senior Geologist in the Geoscience
and Geotechnical Engineering Branch of the NRC’s Division of Site Safety and
Environmental Analysis.?*’” He has a Ph.D. in Structural Geology from the Uni-
versity of North Carolina and a B.A. in Geology and Mathematics from Catawba
College.?*® Dr. Stirewalt has more than 43 years of national and international
experience in geoscience, including both practical experience and university
teaching.?*

In his written testimony on SER Topic 2, Dr. Stirewalt addressed the process
the NRC Staff anticipates it will use to verify compliance with Permit Condition
3.2 In his oral testimony on SER Topic 2, Dr. Stirewalt testified as follows:

Permit Condition 3 requires PSEG to perform detailed geologic mapping of
its planned excavation for safety-related structures.?>’ Although Dr. Stirewalt’s

200d. at 1.
241 NRC Staff Statements of Professional Qualifications at 7.
242
I1d.
243 NRC SER Topic 2 Testimony at 3-5.
24 See Tr. at 111-12; see also Ex. NRC003, App. A, at A-3.
25Tr. at 113-14.
26T, at 114.
24TNRC SER Topic 2 Testimony at 1.
248 NRC Staff Statements of Professional Qualifications at 8.
249
I1d.
250 NRC SER Topic 2 Testimony at 5-7.
21 See Tr. at 116-17; see also NRC003, App. A, at A-3.
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written testimony referenced Regulatory Guide 1.132, Regulatory Guide 1.208
provides greater detail as to how the excavations should be mapped.?> The NRC
Staff did not explicitly reference these Regulatory Guides in the permit condition
in the event that the guidance documents change at a future date.??

In addition, if PSEG were to find some kind of tectonic structure in the
Vincentown formation in conducting its excavations, such a discovery would
trigger a more extensive NRC Staff reevaluation of the PSEG site’s geologic
structure.”* However, any review of PSEG’s excavations would be undertaken as
part of the NRC Staff’s construction inspections rather than through satisfaction
of Permit Condition 3.2 This distinction is to ensure that the requirements of
Permit Condition 3 remain ministerial.>>® Accordingly, Permit Condition 3 would
be satisfied when PSEG notifies the NRC Staff that the excavations are ready for
the NRC Staff’s examination.?’

Frankie G. Vega. Mr. Vega is a Project Manager in the Hazard Management
Branch of the Japan Lessons Learned Division within the NRC’s Office of Nuclear
Reactor Regulation.?® He has an M.E. in Civil Engineering from the University
of Maryland and a B.S. in Civil Engineering from the University of Puerto Rico,
and possesses 9 years of experience as an engineer and project manager.>°

In his written testimony on SER Topic 2, Mr. Vega addressed the process the
NRC Staff anticipates it will use to verify compliance with Permit Condition 4.26°
The Board did not require oral testimony from Mr. Vega on SER Topic 2.

Bruce J. Musico. Mr. Musico’s background and qualifications have been
previously summarized in relation to his testimony on SER Topic 1.

In his written testimony on SER Topic 2, Mr. Musico addressed the process
the NRC Staff anticipates it will use to verify compliance with Permit Conditions
5-9.26! The Board did not require oral testimony from Mr. Musico on SER Topic 2.
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C. SER Topic 3

SER Topic 3 stated:
In response to SER Question No. 20 the Staff stated as follows:

While the Staff recognizes that increasing the resolution of the overall water-
shed basin model could improve the precision of the Applicant’s river flooding
model results, the Staff determined on the basis of experience with hydraulic
modeling that such improvements could not change the conclusion that storm
surge is the bounding flood hazard for the PSEG ESP site and additional
analyses were not necessary.

To what extent is the “experience with hydraulic modeling” upon which this
decision was based documented? If experience based knowledge is used in the
Staff’s decision-making process generally, how is this experience documented??6?

Three witnesses testified on SER Topic 3:

1. PSEG Witness

James Mallon. Mr. Mallon’s background and qualifications have been pre-
viously summarized with regard to his testimony on SER Topic 1.

In his written testimony on SER Topic 3, Mr. Mallon testified as follows:

The SER correctly concluded that the probable maximum hurricane is the
bounding flood hazard for the PSEG site.?®> The potential causes of flooding
at the PSEG site include: (1) the probable maximum flood (PMF) on rivers
and streams, (2) dam failures, (3) a storm surge due to the probable maximum
hurricane (PMH), (4) tsunamis, and (5) ice effects.?** Each is summarized in the
following chart:265

262 SER Prefiled Testimony Order at 2.
263 PSEG SER Topic 3 Testimony at 2.
26414, at 4.
26514, at 7.

221



Primary
Flood-
Causing
Event Mechanism Combined Effects

Flood Height Tide Waves Other® Total SSAR
SSAR Description  (ft. NAVD) (ft.) (ft.) (ft.) (ft.) Reference

2.4.3 PMF 2.1 4.5 3.1 11.3 21.0 Table 2.4.3-4
2.4.4 Dam Break 0.3 4.5 2.6 2.0 9.4  Table 2.4.4-5
2.4.5 PMH 20.2 4.5 7.4 N/A 32.1 Table 2.4.5-4,
Run #2
2.4.6 Tsunami 1.15 4.5 N/A N/A 5.65 Table 2.4.4-6
2.4.7 Ice Jam
Flooding 0.1 4.5 2.8 0.7 8.1 Table 2.4.7-3

(a) PMF is combined with the worst regional hurricane flood level.
Dam Break is combined with the 500-year flood.
Ice Jam Flooding includes spring base flow effects on water level.

Because the PMH event resulted in the highest total water surface elevation
(WSEL), it represents PSEG’s design-basis flood.?6¢

Although increasing the resolution of the overall watershed basin model could
affect the primary flood-causing mechanism for the PMF event, “increasing the
resolution would not necessarily increase the resulting WSEL, but could result
in a decrease in water level.”2¢” Moreover, an increased resolution for the overall
watershed basin model would only potentially impact the primary flood-cause
mechanism for the PMF event, and “[a]side from the PMH event, the primary
flood-causing mechanism associated with each flood hazard represents a small
portion of the associated WSEL.”?%® Thus, even if the increased resolution did
slightly increase the resulting WSEL for the PMF event, there was such a
significant margin between the total WSEL for the PMF event (21 feet North
American Vertical Datum (NAVD)) and the PMH event (32.1 feet NAVD) that
the PMH event would still serve as the design-basis flood event.?®

In his oral testimony on SER Topic 3, Mr. Mallon testified as follows:

Regulatory Guide 1.59 and American National Standards Institute Standard
2.8 set forth standards for performing a PMH analysis.?”® These standards require
an applicant to conduct its analysis to approximate the roughly one in a million

266 1d. at 7-10.
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flood risk.?’! Both PSEG and the NRC Staff determined that Run No. 2 in Table
2.4.5-4 of PSEG’s Site Safety Analysis Report, which represents PSEG’s design-
basis flood of 32.1 feet NAVD,?"? also represents the water level expected in the
requisite one in a million flood risk.?’?

2. NRC Staff Witnesses

Henry Jones. Dr. Jones is a Hydrologist in the Office of New Reactors, Divi-
sion of Site and Environmental Analysis, Hydrology and Meteorology Branch.?™
He has a diploma in Strategic Studies from the Naval War College, a B.S.
in Oceanography from the United States Naval Academy, an M.A. in Interna-
tional Relations from Salve Regina University, an M.S. in Systems Management
(Information Systems) from the University of Southern California, an M.S. in
Meteorology and Physical Oceanography from the Naval Postgraduate School,
and a Ph.D. in Physical Oceanography from the Naval Postgraduate School.?”
Upon retiring from the United States Navy in 2007, Dr. Jones joined the NRC,
where he serves as the surge, seiche, and tsunami hazard technical reviewer for
all COL and ESP applications.?’

In his written testimony on SER Topic 3, Dr. Jones testified as follows:

The NRC Staff has experience with the river flood model used by PSEG
to calculate the probable maximum flood (PMF) event.?”” The following chart
provides a summary of the component contributions to the maximum water level
for the PMF event:?’8

PMF Maximum

Water Level
Component Contribution (ft)
Riverine flooding 2.1
10 percent exceedance high tide 4.5
Historical storm surge 11.3
Wave runup 3.1

21Ty, at 125.

272 See PSEG SER Topic 3 Testimony at 6; Ex. PSEG004B, PSEG Site ESP Application Part 2, Site
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Thus, as stated in PSEG’s written testimony, the total PMF maximum water level
is 21 feet.?”

The river flood model used by PSEG employs a one-dimensional numerical
method that results in river flood level estimates that are conservatively high.?¢
The model’s estimates are conservative because it includes limited lateral dispersal
of energy when, “[i]n reality, river channels are rarely straight and flow energy
disperses laterally traveling downstream which would tend to reduce the water
level height resulting from [one-dimensional] model calculations.”?®! Further,
although the riverine flooding component is most likely conservatively high
based on the one-dimensional model calculations, it remains a small portion of
the PMF maximum water level since it contributes only about 2.1 feet to the total
maximum water level of 21 feet.?$?

As a general matter, the NRC Staff documents its experience-based decision-
making in NRC Staff guidance.?®? However, the NRC Staff’s experience-based
knowledge as to the relevant river model is documented in SER § 2.4 as well as
in the NRC Staff’s numerous requests for additional information.?

The Board did not require oral testimony from Dr. Jones on SER Topic 3.

Joseph F. Giacinto. Mr. Giacinto is a Hydrologist in the NRC’s Office of New
Reactors, Division of Site and Environmental Analysis, Hydrology Branch.?> He
received his B.S. in Geology (Geophysics) from San Diego State University, and
his M.S. in Hydrology from the University of Arizona.?®® Mr. Giacinto has 8
years of experience working as a hydrologist at the NRC.?®” During his time at the
NRC, Mr. Giacinto has provided technical support in the areas of hydrology and
geology for the NRC Staff’s review of multiple COL and ESP applications.?®

Mr. Giacinto’s written testimony on SER Topic 3 was substantively identical
to Dr. Jones’ written testimony on this topic. In his oral testimony on SER Topic
3, Mr. Giacinto testified as follows:

The Delaware River Basin is very large at approximately 14,000 square
miles.?® Due to the basin’s size, the river basin model’s “coarse” resolution was

219 1d.; see also PSEG SER Topic 3 Testimony at 4.
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still sufficient.?® A professional who routinely evaluates these types of river basin
models would recognize that the nodalization was adequate.?"

D. SER Topic 4
SER Topic 4 stated:

The [U.S. Global Change Research Program (USGCRP)] report cited in the FSER
section 2.3.1.4.10 noted that the power and frequency of tropical storms has “in-
creased substantially in recent decades,” and many reports, including the USGCRP
report, have predicted that this trend will continue in the coming decades. Expanding
on their discussion in section 2.3.1.4.10, Staff shall explain how they addressed the
issue of climate change induced increases in the power and frequency of hurricanes.
In particular, Staff will explain how the models used to establish the PMH at the
PSEG ESP site accommodate predicted increases in the power and frequency of
storms.?%?

Two NRC Staff witnesses testified on SER Topic 4:

Kevin R. Quinlan. Mr. Quinlan is a Physical Scientist (Meteorologist) in the
NRC’s Office of New Reactors, Division of Site and Environmental Analysis,
Hydrology and Meteorology Branch.?”> Mr. Quinlan has a B.S. in Meteorology
from Millersville University of Pennsylvania and an M.S. in Atmospheric Science
from the University of Alabama in Huntsville.”* He has been employed with
the Office of New Reactors since July 2008.25 His work primarily includes the
analysis of regional and local climatology to determine the most severe weather
that may impact a potential reactor site or design.?*

In his written testimony on SER Topic 4, Mr. Quinlan testified as follows:

The hurricane site characteristic wind speed at the PSEG site was reviewed
pursuant to NRC Regulatory Guide 1.221