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UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

BEFORE THE ADMINISTRATIVE LAW JUDGE 

In the Matter of ) 
\ ) 

CONSUMERS'POWER COMPANY ) 
{Palisades Nuclear Power Facility) ) 

Docket No. 50-255 
License No. DPR-20 

(Civil Penalty) 

CONSUMERS POWER COMPANY'S ANSWER 
IN OPPOSITION TO THE NRC STAFF'S 

MOTION FOR PROTECTIVE ORDER 

On February 21, 1980, Consumers Power Company 

{"Consumers") served on the NRC Staff {"Staff") Interroga-

tories and Requests For the Production of Documents. The 

Staff objected to a number of the Interrogatories, claiming 

that the i~formation·sought was irrelevant, not necessary 

for a proper decision in this proceeding and that the Inter

rogatories seek to inquire into the Staff's internal deiibera-

tive process; and, thus, the information sought is subject 

to a qualified privilege. Consumers then moved for an order 

compeiling the Staff to respond to the Interrogatories. The 

Staff, in its "NRC Staff's Answer To Consumers Power Company's 

Motion To Compel And NRC Staff's Motion For A Protective 

Order," ("Staff Motion") dated July 3, 1980, opposed Consumers' 

Motion To Compel and moved for an entry of a protective 

order preventing Consumers from obtaining discovery of the 

requested information. By this Answer, filed pursuant to 

10 CFR §2.730{c), Consumers opp9ses the entry of a protective 

order and renews its Motion that the Administrative Law 

G 



t.' I I 

Judge ("ALJ") order the Staff to comply with Consumers' dis:

covery requests. 

The information sought by Consumers for which the 

Staff seeks the issuance of a protective order falls into 

four general categories, as follows: 1) a description of 

the procedural steps taken by the Staff in determining to 

impose a $450,000 fine for the alleged violations (Inter

rogatories 3 and 4); 2) an identification of each person who 

participated in or provided data utilized at each of the 

procedural steps identified, together with each communica

tion with respect to the fine (Interrogatories 3, 4 and 5); 

3) a description of the various factors or data considered 

by the Staff at each stage of internal review and how each 

such factor or datum influenced the recommendation or sug

gestion of the appropriate level of sanctions to be imposed 

for the alleged violations (Interrogatories 2(b), (c), (d) 

and (e)); and, 4) sanctions and recommendations of the 

Regional Offices, Inspection and Enforcement ("I&E 11
), in 

connection with other similar violations by other licensees 

(Interrogatories 12(f), 12(g), 13(f), 13{g) and 14{a)). 

The Staff claims first that all of the above 

information is irrelevant to this proceeding, but the argu

ments relied on go only to the question of whether such 

information is dispositive of the issues in this proceeding, 

not its relevance. The Staff next argues that there is a 

qualified privilege (called "executive privilege" herein) 
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which attaches to the advice, recommendations and internal 

discussions of the Staff to prevent a chilling effect on 

frank and open communication. However, as applied to the 

facts of this case, permitting the Staff to withhold production 

of the requested information would not further the intended 

purpose of the privilege. 

The Staff Motion for a protective order pursuant to 

10 CFR §2.740(c} must be denied. 10 CFR §2.740(c} permits the 

issuance of a protective order "for good cause shown" by the 

party seeking such protection. The Staff has manifestly failed 

to make any such showing, as is more fully set forth below. The 

Staff is not, therefore, entitled to the relief sought and should 

be ordered to comply with Consumers' discovery requests. 

ARGUMENT 

A. Relevance 

The Staff argues that the subject matter of all 

non-final deliberations by the Staff is per se irrelevant to 

any issue now before the ALJ. This argument is patently 

frivolous and should be rejected out of hand by the ALJ. 

Interrogatories 2, 3, 4 and 5 inquire into the underlying 

basis for the Staff's determination that Consumers commit

ted the violations with which it has been charged, that 

civil penalties are appropriate for such violations if they 

occurred and in what amount. In essence, these Interro

gatories inquire into the factors that went into the Staff's 

determination on these issues at each stage of internal 

review and the identity of the persons who considered such 

factors and, thus, have knowledge of relevant facts. As 
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these issues are the same issues now before the ALJ, the 

relevance of this material should be presumed. The Staff's 

blanket claim that no such material is relevant is tanta

mount to a claim that at no time did any member of the Staff 

consider ·any facts relevant to the issues then before them. 

Such a claim, on its face, is incredible, and, absent some 

showing in support of the claim, it should be rejected. 

Moreover, the Staff has in fact produced documents of the 

type claimed to be wholly irrelevant, and even the most 

cursory examination is sufficient to establish relevance 

(see Appendix A to Consumers' Supplemental Motion To Compel). 

More importantly, a recent decision by the Appeal 

Board, which was not available to Consumers at the time its 

Motion To Compel and Supplemental Motion To Compel were 

filed, flatly rejects the Staff's position that the opinion 

of I&E regarding the significance of alleged violations is 

irrelevant to the issues at bar. In the decision Atlantic 

Research Corporation, ALAB-594, 11 NRC (June 2, 1980), 

the Appeal Board was required to determine whether civil 

penalties proposed by the Director of I&E arising out of an 

overexposure of a radiographer caused in part by his def eat 

of a radiation alarm should be mitigated. In order to probe 

the importance that I&E attached to preventing a repetition 

of such incidents, the Appeal Board ordered that the Staff 

produce for the Appeal Board's review any guidance sent to 

licensees generally respecting hard-wiring of radiation 

alarms to prevent their future easy defeat (Slip Op., p. 20 
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fn. 23). I&E had sent no such guidance, to which the Appeal 

Board commented: 

It is, of course, not our function to in
struct the I&E Director respecting the guid
ance which his off ice should supply directly 
to licensees by means of bulletins and cir
culars (or other broadly-disseminated docu
ments such as information notices). We must 
say, however, that the absence of such guid
ance with regard to the hard-wiring of alarm 
systems brings at least into question the im
portance attached ~ I&E to preventing a repe
tition of what transpired in this instance. 
And this consTderation certainry-is relevant 
(albeit not dispositive) on the question of 
the amount of the civil penalty which would 
ultimately be assessed in the interest of 
deterring future occurrences of a similar 
nature. 

Slip Op., p. 21 fn. 23. Thus, although the Appeal Board was 

charged with the ultimate decision on the appropriate fine 

for the violation, the opinion of I&E was held to be a 

relevant consideration to the Appeal Board's determination. 

In this proceeding, also, the content of the deliberations 

leading to the Director's proposed .record fine, which would 

directly show the importance attached to enforcement goals 

sought to be achieved by this action, are relevant (albeit 

not dispositive) to the issue of the appropriateness of the 

proposed fine. 

Interrogatories 12, 13 and 14 inquire into the 

treatment of other licensees charged with violations similar 

to that with which Consumers is charged. As stated within 

the NRC's I&E Manual, "The primary objective of the IE en-

forcement program is to assure maximum compliance practic-
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able with conimission requirements through consistent appli

cation of reasonable sanctions in accordance with uniform 

procedures." I&E Enforcement Manual §0803 (emphasis supplied). 

The importance of general equality of treatment of licensees 

~-
has recently been recognized by the Appeal Board. Atlantic 

Research, Slip Op., p. 14. Based upon the apparent realiza-

tion that information concerning the sanctions, if any, 

ultimately proposed by the Director of I&E in similar types 

of cases is germane to Consumers' possible defense regarding 

the inconsistent application of sanctions in the present 

enforcement proceeding, the Staff voluntarily identified the 

ultimate action taken by the Director in cases involving 

other licensees. 

The Staff, however, refused to identify the action 

recommended in these cases by the Regional I&E offices.* 

* See Staff's Motion, p.5. 

With respect to Interrogatory 14 which not only asks 
for identification of the action recommended by the 
Regional Off ices but also requests idenf ication of the 
basis for these recommendations, the Staff maintains 
that, to date, only the present civil penalty case 
against Consumers falls within the scope of the Inter
rogatory. By definition the recommendations and expla
nations sought in Interrogatory 14, and which the Staff 
refuses to identify, do not exist. Therefore, the 
Staff is apparently attempting to seek a protective 
order regarding information which may, at some time in 
the future, come into existence. Since the Staff ad
mits that the determination by the ALJ of Consumers' 
right to information involves a balancing of need for 
such information against the policy in favor of protect
ing certain governmental information from public dis
closure, and since such a balancing process is certainly 
impossible where the nature of the information is 
unknown, the Staff request for a protective order is 
clearly premature. 
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Consumers submits that the identification of these recorrunen-

dations is also necessary to enable Consumers and the ALJ to 

determine whether I&E's enforcement policies have been con-

sistently and uniformly applied in this case. For, if it 

has gener~lly been the Director's practice in past enforce

ment actions to approve without significant modification the 

recommendations submitted by the Regional Offices which, in 

view of Mr. Kepplerus recommendations* clearly did not occur 

in the present case, there would be a strong inference that 

the sanction proposed by the Director in this proceeding is 

other than consistent.with past enforcement actions. 

To the extent the Staff objects to disclosing 

Regional Off ice recommended sanctions on the grounds of the 

qualified executive privilege, the objection is.simply 

misplaced. The mere identification of recorrunended sanctions, 

without disclosing the bases or reasoning process associated 

with these recorrunendations would in no way "lay bare" the 

thoughts and opinions of agency personnel. Similarly, those 

portions of Interrogatories 3 and 4, which merely request 

the identification of the procedural steps taken within I&E, 

in no way probe the mental process of Staff personnel. 

B. The Balance of Considerations Appropriate Under §2.744 

Given the relevance of the information sought in 

Consumers' discovery request, the issue raised by the Staff's 

Motion for a protective order is whether Consumers' need for 

the information is sufficient to overcome the Staff's interest 

* Mr. Keppler's recommendations are attached as Appendix A 
to Consumers' Supplemental Motion To Compel. 
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in maintaining the confidentiality of the information.* 

(The Staff concedes this point at page 25 of their Motion.) 

In this connection we note that Consumers' discovery request 

included the following instruction: 

19. If you claim privilege as to any communica
tion as to which information is .}'."equested 
by these Interrogatories or as to any answer 
requested by these Interrogatories, specify 
the privilege claimed, the communication 
and/or answer as to which that claim is made, 
the parties to the communication, the topic 
discussed in the communication and the basis 
for your claim. 

The NRC has not objected to this Instruction, nor has it 

complied with the Instruction. The Staff's failure to 

identify the nature of the communications for which it now 

seeks protection deprives Consumers of a reasonable oppor-

tunity to address specifically the conflicting interests 

between its need for the information and the Staff's desire 

to withhold the information. Moreover, as we discuss below, 

even absent the quoted Instruction, it is incumbent on the 

Staff to identify for the ALJ the material for which it 

claims the qualified executive privilege to permit the ALJ 

to weigh the competing interest and decide the issue raised. 

The Staff, in effect, is attempting to usurp the ALJ's 

* The Staff argues and Consumers acknowledges that the 
information at issue is exempt from disclosure under 
10 CFR §2.790. We also assume from the fact that the 
Staff claims there are good reasons to maintain the 
confidentiality of the information that it has in fact 
been kept confidential to date (compare: 10 CFR 
§2.790(b) (4) (i). Thus, we assume that the Staff con
cedes that the information in the form requested is not 
available from other sources. 
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judicial role of deciding the validity of claims of an evi-

dentiary privilege. Consumers has argued generally its need 

for the requested information in its Motion To Compel and 

Supplemental Motion To Compel. We address herein the claimed 

interest in maintaining the confidentiality of the "deli~era-

tive process" (Staff Motion, p. 25) of the Staff. 

The Staff argues that non-disclosure of certain 

non-specified materials is necessary because: 

First, there is a general proscription 
against probing the mind of an administra
tive decisionmaker. Second, there is an 
interest in protecting the deliberative 
process by which enforcement decisions are 
made from unwarranted scrutiny in order to 
encourage open, frank discussion between 
subordinates and the decisionmaker concern
ing administrative action. 

Staff Motion, pp. 18-19. While the asserted interest in 

avoiding a chilling of open discussion warrants due cohsi-

deration in appropriate circumstances, the argument is 

untenable in the circumstances of this case. 

To prevent the chilling effect in future Staff 

deliberations, arguably it is necessary to provide the Staff 

assurance that their deliberative process will be conducted 

in confidence and not exposed to subsequent public review. 

However, as the Staff points out repeatedly throughout its 

motion and brief, the Staff has already provided Consumers 

much of the very type of information which, if disclosed, 

the Staff claims will result in this unacceptable chilling 

effect (see, ~' Staff Motion at p. 24). The Staff has not 
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attempted to describe in any fashion the nature of the 

specific aspects of the deliberative process still withheld 

nor has it attempted to explain why such material deserves 

more protection than the Staff has afforded to the materials 

supplied. Under these circumstances, the clear inference 

from the Staff's selective application of executive privi-

lege is that the Staff does not seek to protect generally 

the Staff's internal deliberative process. Rather, it 

appears that certain matters may have been discussed which, 

for reasons unrelated to the purpose to be served by execu-

tive privilege, the Staff seeks to withhold from scrutiny. 

To permit a party unilaterally to assert an evidentiary pri-

vilege under circumstances in which the ALJ is deprived of 

the minimum information necessary to his ruling provides an 

unaccpetable opportunity for abuse. The privilege can become 

less a means of encouraging open Staff discussion and more 

a means of withholding information which, if disclosed, 

would detract from the parties' position at hearing.* 

We note, for example, that the Staff argues that 

there exists some need to protect from disclosure the "advice 

the decisionmaker receives from subordinate staff members." 

* Certainly, the facts, criteria and law relevant to the 
issues before the ALJ are not themselves entitled to 
protection from discovery. This simple and, we think, 
uncontrovertible proposition seems to be imperfectly 
understood by the Staff. On numerous occasions through
out its motion, the Staff asserts that it has provided 
to Consumers the "facts, criteria and law" on which the 
Staff bases its case (see, ~, Staff Motion at pp. 7, 
10 and 27). The Staff does not claim that facts, cri
teria and law which are contrary to their position have 
been fully disclosed. 
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(Staff Motion, p. 20). The Staff has provided Consumers the 

recommendation by the Director of Region III, a subordinate 

of the Director of I&E, that Consumers be fined $11,000 for 

the alleged violations. This recommendation was quite 

clearly not adopted by the Director in that he has proposed 

a total fine of $450,000. The NRC's Manual, at page 25, 

chapter MC0800, instructs the Director to advise the appro

priate Regional Director of the reasons for not accepting 

the Regional Director's recommendations.* The Staff does 

not state whether such advice was given. Rather, in a 

somewhat different context (in arguing that the Staff should 

not be compelled to produce information relating to other, 

perhaps similar, violations), the Staff argues that 

There is no requirement that the Director 
of I&E in civii penalty cases accept a 
regional office's recommendation ••• 
much less give his reasons for adopting 
or rejecting such recommendation. 

Staff Motion, p. 12. The requirement is clearly imposed by 

the NRC's own internal procedures, cited above. It is 

* Section 0840 of the IE Enforcement Manual provides, in 
pertinent part, as follows: 

When enforcement cases are transmitted to IE:HQ 
for action, the responsibility for enforcement 
action rests with the Director, Division of Field 
Operations or one of his superiors. If the action 
of Headquarters differs from that recommended ~ 
the region, the region will be informed of the 
b'aSes for the changes. (Emphasis supplied)~-. 

The Staff has refused to state whether this procedure 
was followed (see Consumers' Interrogatory 2(d} (ii) to 
which the Staff has objected). 
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reasonable to expect that, if these procedures were followed, 

the communication in question should provide the best con

temporaneous assessment by the Director of the imp.ortance 

attached by I&E to the various. considerations which led the 

Director to propose a fine of $450,000. Given the Appeal 

Board's language in ALAB-594, quoted at p. 5, supra, we 

think it is readily apparent that such information must be 

forthcoming during hearings on the proposed fine. Unless 

Consumers is to. be denied an adequate opportunity to prepare 

its defense prior to hearing, Consumers' need for the infor

mation is manifest. 

The Staff's further claim that Consumers already 

has been provided with the considerations bearing on the 

magnitude of the fine imposed is dubious at best. The most 

important single factor which bears on the magnitude of the 

fine proposed is the determination.that Item 1 of non

compliance constituted a "continuing violation." The Staff 

has objected to those Interrogatories whic.h inquire directly 

into the factors which led to the categorization of the 

alleged violation as a continuing violation (Interrogatory 2(c) (i)). 

When asked to specify the general policy respecting continu-

ing violations (Interrogatory 7), the Staff responded by 

quoting a passage from the Statement of Considerations which 

accompanied the issuance of 10 CFR §2.205 (Staff Answer to 

Consumers' Interrogatory 7). As the quoted passage is quite 

obviously inconsistent with the Director's proposed civil 

penalty, the Staff went on to state that "The imposition of 
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civil penalties for continuing violations is essentially a 

matter of judgment exercised within the guidelines of the 

general enforcement policy •.••• " The information provided 

by the Staff in response to Consumers' discovery request is 

devoid o:E·· any explanation of how these judgmental factors 

were applied to the facts of this case. The Staff seems to 

believe that it is adequate to supply only the general 

enforcement criteria at this time (see Staff Motion at 

pp. 27, 28) and wait until hearing to reveal the actual 

basis for its proposed record fine. This procedure would 

obviously deprive Consumers or a fair opportunity to prepare 

to meet such evidence at hearing. 

The only hint available to Consumers to explain 

the apparent deviation from the NRC's past practice, and 

what.appears to be the clear intent of published enforcement 

criteria, is the following statement by Dr. Hendrie, then 

Chairman of the NRC, at a press conference called to announce 

the NRC's proposed enforcement action: 

The Commission requested of the Congress 
in February of this year an increase in its 
civil penalty authority to $100,000 for a 
violation and for removal of a limit on a 
maximum amount in any given period, 30 days 
or any other period. That legislation still 
pends before the Congress. 

And I will use a second of my time here to 
note that I continue to encourage the Con
gress in the strongest possible terms to 
get on with that legislation. 

In carrying out its enforcement actions, the 
NRC, and in particular, in connection with 
levying of penalties for violations, the NRC 
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has been criticized in times past for seeming 
to, on the one hand, look for rather lower 
amounts to be levied for a violation than 
even the present law would allow; but also, 
it seemed to take an extremely long time to 
finally arrive at a determination and to 
take the formal action of levying the penalty. 

I think those criticisms are valid, and one 
of the reasons that I have chosen to announce 
today's civil penalty myself is to make it 
clear that that is certainly not going to 
be the case in the future. 

Press Conference on Consumers Power Company, Palisades 

Nuclear Power Facility, November 9, 1979. 

The above comments by Dr. Hendrie should be placed 

in the context of the following sequence of events: 

1. During early February, 1979, the NRC proposed legisla-

tion to increase the maximum monetary penalties that 

the NRC could impose for violation of its regulations. 

2. On February 16, 1979, the General Accounting Office 

issued Report No. EMD-79-9, which criticized the NRC 

for failing to use effectively its existing civil 

penalty authority in that the NRC has not generally 

imposed the maximum fines permitted under existing law 

and generally took too long in reaching its determina-

tion (see Document #5 produced by the Staff in response 

to Interrogatory 7). 

3. On September 14, 1979, Consumers notified the NRC of 

its preliminary determination that there may have been 

a prolonged breach of containment integrity. 
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4. On October 26, 1979, in the normal course of business, 

Mr. James Keppler, Director, Region III, forwarded to 

Washington his recommendation that Consumers be fined a 

total of $11,000 for three alleged violations arising 

out of the above. 

5. On November 9, 1979, with the NRC's proposed legisla

tion still pending before Congress, the Chairman of the 

NRC for the first time ever (see Staff Answer to Con

sumers' Interrogatory 16(a}) appeared at a press con

ference called to announce a $450,000 fine for Consumers. 

Dr. Hendrie's remarks were directed primarily to the 

legislation pending in Congress and unspecified criti

cisms which, on their face, appear to be identical to 

those contained in GAO Report EMD-79-9. 

On the surface, the main purpose intended to be 

served by imposing the $450,000 fine appears to be to influ

ence Congress to pass then-pending legislation proposed by 

the NRC. This is clearly not one of the purposes for which 

Congress originally granted the NRC authority to impose 

civil penalties. The Staff's selective claim of executive 

privilege, in which the recommendations of subordinates are 

laid bare and the rationale for the superiors' actions are 

withheld, does nothing to dispel this impression. Absent 

some description by the Staff of the communications sought 

to be protected and some discussion of the interest to be 

served by withholding such relevant information, the Staff's 
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Motion for a protective order cannot be granted. The Staff 

has failed to provide the ALJ the minimum information neces-

sary to permit the weighing of the conflicting interests 

involved as required by 10 CFR §2.744.* See, also, Consumers 

Power Co. (Midland Plant, Units 1 and 2), ALAB-33, 4 AEC 701 

(1971) . 

CONCLUSION 

WHEREFORE, the Staff's Motion for a protective 

order should be denied on the grounds that: 

(1) the Staff has failed to provide good cause for the 

issuance of such an order, and 

(2) on its face the relief requested is not.warranted. 

In the alternative, the ALJ should order the Staff 

to supply Consumers with a complete and adequate description, 

including the date of, parties to and general subject matter, 

of each and every communciation as to which the Staff claims 

privilege. The Staff should also be ordered to provide the 

ALJ with the total content of each such communication for 

* We note that, except for certain documents relating to 
an enforcement proceeding involving TVA's Brown's Ferry 
facility, the Staff has not offered to produce any of 
the materials they seek to withhold from discovery for 
in camera inspection by the ALJ. 
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his in camera review to enable the ALJ to determine, on his 

own, or, if necessary, with the benefit of informed argument 

by opposing counsel, the extent, if any, of the protection 

which ought to be _afforded to these materials. 

DATED: July 18, 1980 

ISHAM, LINCOLN & BEALE 
Suite 4200 
One First National Plaza 
Chicago, Illinois 60603 
(312)558-7500 

Respectfully submitted, 
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