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July 23, 1979

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

. EmRy,
ATOMIC SAFETY msfzcnithz 4 1979

Charles Bechhoefer; Chairman
Dr. George C. Anderson, Member
Dr. M. Stanley Livingston, Member

In the Matter of
CONSUMERS POWER COMPANY — g Docket No. 50-255 SP

(Palisades Nuclear Plant) )

- SPECTAL PREHEARING CONFERENCE ORDER

This proceeding concerns the application of Consumers Power

(herelnafter Llcensee) for an amendment to its Provisional

'Operatlng Llcense No. DPR-20 for the Palisades Nuclear Plant, a

pressurized water reactor located in Covert Township, Van Buren

‘County, Michigan. The Licensee is seeking permission to remove -

and replace the plant's steam generators. In response to the
January 29, 1979 Notice of Opportunity for Hearlng (44 Fed Reg
5732), a tlmely petition for leave to 1ntervene was flled by the

Great Lakes Energy Alllance (GLEA)

‘The Licensee and NRC Staff'filediresponses to the petition,
opposing GLEA's intervention. They each claimed that GLEA had
not demonstrated standing to;intervene and that it had not prof-
fered a niable contention. In our Memorandnmvand Order of

March 30, 1979, we alluded to certain deficiencies in the_GLEA

Dipe 7909250221



petition but, in accord with 10hCFR §§2;714(a)(35 and 2.714(b),
we permitted the Petitiofier to amend its petition and the other
parties to respond. . ‘GLEA filed a supplemental petition on
April 20 1979 The Licensee filed a response; the NRC Staff
e1ected not to do so. We scheduled a spec1al prehearing con-
ference to con31der the petition. See 44 Fed. Reg. 23953
(april 23, 1979). . .. " -

At the conference omMay 9, 1979, GLEA, the Licensee and the

'NRC Staff all appeared. The Petitioner was not represented by

counsel but'participated'through one of its members. GLEA pro-

‘vided considerable additionmal information concerning its“standiné‘

to participate in the proceeding~hut afterlconsiderable question-~
ing by the Board, it became apparent that the lay representative |
had little idea of the requisites for a valid contention (Tr. 70 74
78-79). NRC rules mandate at least one valid contention as a condi-_‘
tion precedent to interventlon (see 10 CFR §2 714(b)) Therefore, |

R

durlng the course of the conference, the Petltioner sought an 0ppor-

NI S S b -

w tunity to reformulate its contentlons _and we permitted lt to do so

(Tr 80 85 94) we discussed the amended contentions with the.

f

parties and permitted the L1censee and NRC Staff to respond ln .

. writing by May 30, 1979 (Tr 138) Both dld so. And both

reiterated their prev10usly expressed p031tion that none of
the - contentlons comports with the requirements of the NRC Rules

of Practice. The Licensee also_took that opportunity to expand
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upon its”earlier statements on standing,'repeating its view that
GLEA had failed to.demonstrate that it has standing of right and

- that GLEA should not be granted discretionary standing.

N For reasons hereinafter set forth we conclude that GLEA
has standing of right that it has advanced three valid contentions
and accordingly, that it should be admitted as an intervenor to

this proceeding.

1. The first hurdle which a petitioner must pass in order
to be admitted as an intervenor is a demonstration of its stand-
ling“tolparticipate. This requirement stems from the ‘terms of
- - Section 189a. of-the Atomic Energy Act, 42 U.s.c. 2239(a), which‘h

 provides-a hearing only to those 'whose interest may be affected"

.

by a proceeding.

The CommiSSion and Appeal Board have established that in

T EEIT '~rx,...

determining whether a petitioner has‘standing and may partiCipate

as a matter of right the governing test is the one utilized in'

oo~ . - A

'1ithe federal courts i the petitioner must demonstrate "that the

Ll g ' N

.'outcome of the proceeding threatens one (or more) of its interests
arguably protected by the statute being administered i Houston

Lighting and Power Co. (South Texas PrOJect Units l and 2),

4:.ALAB 549 9 NRC iL%N;WUHUJ (May 18 1979) (slip op., p. 4), relying

l'on Portland General Electric Co. (Pebble Springs Nuclear Plant
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Units 1 and 2), CLI-76-27, & NRC 610, 613-14 (1976) and Edlow
International Co., CLI-76-6; 3 NRC 563, 569-70 (1976). Stated

another way, to establish standing a petitioner must show (1)

injury in fact, and;(Z) that the injury‘is arguably within the

zone of interest. protected by thebrelevant statute(s) — in

~this proceeding, the Atomic EnergyAAct and the National Environ-

mental'?olicy ActHKNEBAJ,«-?ebble Springs, supra;ué-NRC at 613.

An organiiation such as GLEA ‘may meet the inJury-in-

Al

fact test in one of two ways. It may demonstrate an effect

" either upon its organizational interest or upon the individual
.interest of at least one member. GLEA has chosen the latter

*course. In so- electing to assert standing in a representative

capacity, GLEA must identify at leastbone member whose interest

may be affected. Houston Lighting and Power Co. (Allens Creek

xS

Nuclear Generating Station Unit 1), ALAB 535, 9 NRC :p

(April 4, l979) (slip op., pp. 24- 33) ) The organization must

also show that either directly or presumptively, the 1dentif1ed

member has authorized GLEA to represent hlS or her 1nterest.. Id.

| at (Sllp op., pp. 33 39), Allied General Nuclear Services
f(Barnwell Fuel Receiving and Storage Station) ALAB 328 3 NRC
'420 422- 23 (1976) Finally, where (as here) an organlzation is

represented by one of its members the group must demonstrate

that the member has been authorlzed to do so Duke Power Co

| (Oconee Mcculre) ALAB 528 9 NRC 146 151 52 (1979), Houston

%5
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Lighting and Power Co. (South Texas Project, Units 1 and 2),
LBP-79-10, 9 NRC - ____ (April 3, 1979) (slip op., pp. 10-11),
affirmed, ALAB-549, supra. ... . |

2, As we pointed out in our Memorandum and Order of March 30,
.}1979 GLEA's statement of 1nterest appearing in its February 27,
-l979_pet1tlon.was ﬁfatallyhdefective.'.vThe group supplied‘a
general description of)it;‘organizationfand purposes. .It“alluded
tobmembers of constituentfgroups who reside "in close proximity"
to thevplant and stated that the groups have a "special concern

in regard to the‘environmental and social impact of the}replace-
ment of defective steam generators." . It also referred to certain
groups:nhich are ratepayers.of the'Licensee and who allegedly have
an economic interest as well in the project. But it failed to
identify any members or supply any authorization for'GLEA.to
represent ‘them. The person submitting the petition identified.
"herself only as a "duly authorized spokesperson who was "7

n authorized to 31gn" the petition on behalf of GLEA

e o e e S e e e - o -

GLEA's April 20 A1979 supplemental petltion (wthh Com—

:m1551on rules permit AE“E”Batter of rlght) added one crucial

element to the statement of interest the names and addresses
Wof seven members re51d1ng "in the v1c1n1ty" of the plant. It
also referred to steam generator degradation as a serious safety

problem and stated that the named ind1v1duals are "deeply con-

cerned" about safety problems at the reactor. Finally, the GLEA
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member‘who signedjhoth the originai and-supplemental petitions
identified herself as a Vice President of‘GLEA. In'response,

the Licensee continued to find inadequateiGLEA'sAstatement of-
interest, because (l).it did not demonstrate that the named.persons
have interests within the zones of interest protected by the
Atomic Energy Act or NEPA' (2) it did not 1nd1cate that the mem-
bers' _interests may be affected by the results of the proceedlng,

(3) it failed to show that a member has authorized GLEA to represent

3 T

[N T~

hiS‘or her-interests\(both»in terms of the members' authofization
of their constituent groups to represent them and the groups
authorlzation of GLEA to represent their interests); and (4) the

"authorization_of‘GLEA'S representative to:represent the group

e+ i e

~ and_the constituent groups was not adequate.

At the prehearing conference, GLEA prov1ded further

el : e

-informatlon on the last two of these subJects. It turned out

that GLEA has both ind1v1dua1 members and constituent group mem-
bers (Tr. 10). Four GLEA members who were present at the conference

i i Verey Ty

_indicated that they ae51red GLEA to represent their interests (Tr.

- 7-8). Each of those four persons was‘among the seven who had

'}been listed in GLEA's April 20 petltion.f In addition, GLEA's
representative read 1nto the record a letter from another GLEA -
member who resides approximately 2 miles 'from the plant and who
sent the organization a contribution to assrst in’ its ‘endeavor

to participate in thlS proceeding (Tr. 9 10) ' Furthermore, the



GLEA representative stated that as Vice President she was
authorized to app01nt herself the organization s representative.
in the proceedingzand,"inhany event, GLEA had voted at its
January meeting.tohdesignate her as -its spokesperson'(Tr. 11).

With this additional information, it is clear to us that GLEA

- . has been adequately authorized to represent certain of its mem-

- bers' interests and its representative has been satisfactorily

. roe
- designated to act in that capacity. Indeed, the Licensee no

L L ) ; T - -
‘longer appears to question’ these elements of GLEA's standing

(see May 30, 1979 brief and Tr. 12-13).

Nor does the Licensee seriously contest that_GLEA's
'named members posseSS interestsuwhich may confer standingfon
‘the organization3 All of those members reside within 56 miles
.of'the'plant:(Tr.’12) — indeed,;their'residences apparently
‘éré much closer, fromiapproximately twowto lg‘niles_tron.thel

NM_plant.\ It is well settled that residence as far aﬁay as 40 or

o 50 miles from a reactor may provide a foundation for standing

:_1,Northern States Power Co. (Prairie Island Nuclear Generating

wPlant Uhlts l and 2), ALAB lO7 6 AEC 188 193 (1973) (40 mlles),
'-Tennessee Valley Authorltz,(Watts Bar Nuclear Plant Units 1 and
2), ALAB 413 5 NRC 1418 1421 n. 4 (1977) (50 mlles) _Where,

- as here the residences in question are located within 15 miles

"of the plant 1t perforce follows that the requisite "interest"

exists.A Virginia Electric and-Power Co. (NorthtAnna.Station,
Units 1 and 2), ALAB- 522 9 NRC 54, 56 (1979) South Texas,

'ALAB-549, supra, 9 NRC at ____, fn. 8.

I —
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Although the Licensee doesunot seriously question that GLEA
may have an lnterest in the proceeding, lt claims that there is yet
another test which must be satisfied a requirement that thev
petitloner delineate how its 1nterest “may be affected by the pro-

ceeding. The Llcensee recognizes that in North Anna, ALAB-522,

supra, the Appeal Board stated that "close prox1m1ty has always

:been deemed to be enguéh,rstanding alone, to establish the requi-

site interest.' 9 NRC at 56. But it claims that the authority
upon whlch the AppeaI Board relied in ALAB 522 founded standlng
not only upon prox1m1ty but also upon the petitioners asserted

concern that their physical and economic well -being mlght be

'adversely affected by the operatlon of the facility." Gulf States

. Utilities Co. (River Bend Station, Units 1 and 2), ALAB-183, 7

AEC 222 224 (1974) 'According to the.Licensee~ such asserted
concerns also were present in ALAB- 522 but they are not expressed

| here w1th adequate particularity.umhww e s e et

P

L disagree.} To begin w1th we would tend to read the

“.Appeal Board dec131on in South Texas (ALAB 549), supra as holdlng

‘that there is a presumptlon of standing where an organizatlon

[USU PRI L S

.“ralses safety issues on behalf of a member or members residing
1n close prox1m1ty to a fac111ty Beyond that it is clear .to

us that GLEA ‘has set forth concerns with respect to the health—

. — vt [

_ and-safety and env1ronmental aspects of the proposal under review.

L At v s e o T S

These concerns appear both in GLEA's statements on standing and in

its contentions ——-both of which may be taken into account
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in ‘ascertaining whether GLEA has satisfactorily complied with the
linterest requirements. We have earlier ailuded to GLEA's state-
iments with respect:tomstandingw(p' .'!4.'§3é£é) | In its conten-
tions, as expressed both in “its orlginal petitlon ‘and in its most

recently revised ver31on, GLEA refers, 1nter alia to the somatic

~ and genetlc effects of radiation on both workers and the general
public, the environmental impacts of construction, and’the'asserted
lack of”an enyironmentalfimpact statement. Some-of these concerns
may not prove to be valtd’ but it has never been necessary "to
establishyas a precondltion to 1ntervention that [a petitloner s]

concerns are»well founded in fact." North Anna, ALAB 522 supra,

9 NRC at 56. Some of GLEA's concerns may also prove to be of
_little magnitude, but the magnitude of asserted. harm is also not

- controlling. United States v. Students Challenging Regulatorz

Agency Procedures (SCRAP), 412 U.S. 669, 689 fo. 14 (1973).°

fact it appears to us that a statement of asserted inJury which
is insufficient to’ found a valid contention may well be adequate

to prov1de a basis for standlng

o Be that as it may, GLEA's claim that an env1ronmental

r'"‘impact statement should be‘issued in itself constitutes a showing

. f‘-r-,

‘how its members interests may be’ affected Failure to produce.
an environmental impact statement in c1rcumstances where one 1s_
'required has been held to constltute 1nJury -—-lndeed irreparable

e

"1nJury " Jones v. D. C Redevel ment Land Agency, 499 F 2d 502

12 (D. C. Cir. 1974), Scherr v. Volpe 466 F 2d 1027 1034 (7th

'Cir. 1972), Env1ronmental Defense Fund v Tennessee Valley,Author-

" ity, 468 F.2d 1164, 1184 (6th cir. 1972), Iaaak Walton League v.

SchleSLnger 337-F Supp 287, 295 (D.D.C. 1971), cf Public
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Service Co. of_lndiana (Marble_Hill Nuclear Generating Station,
Units 1 and 2), ALAB-437, 6-NRC 630, 633 (1977). Persons residing
w1th1n close proximity to the locus of a proposed actlon, such as

GLEA{S members, constitute the _very class which an impact state=-

ment is intended to benefit.

/ * ) - (] L4 ‘
/. The Licenseerelies on several decisionswhich appear to

stress the specifiéify*ﬁ?fwhich a petitioner's statement of.
interested is articulated\and which conclude that a sufficient
demonstration of standing had~not been‘profferred. Those rulings

are all distinguishable from the present factual situation and

'hence are not controlling. Virginia Electric and Power Co:.(North X

) ‘Anna Nuclear Power Station Units 1 and 2), ALAB- 536, 9 NRC

(April 5 1979) involved the tardy claim of an organization ‘to

participate as amicus curiae on an issue which had been raised by
another party. The petition recited the names of certain,members
residing within 40 miles of the site but it apparently'made no

claim that (or show1ng how) the 1nd1v1dual 1nterests of the mem-,

‘bers would be affected rather, the petltion was founded _upon the

L6

organization's asserted concern w1th and unique qualifications

to address,a partlcular issue. Standing was found lacklng on

the authority of Slerra Club v. Morton 405 U S 727 (1972).

The same conclu31on ‘was reached for essentlally the .same reason

in Allied-General Nuclear Serv1ces (Barnwell Fuel Rece1v1ng and

Storage Station) ALAB 328 3 NRC 420 (1976) There, in addltion,

the organization was essentially 1nterested in civ11 libertles

B L N L R
-1— A e L
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matters. Further specificity as to how an individual member's -
~ interests would be affected waS'cléarly warranted. Finally,

the portion of the Allens Creek decision relied on by the

Licensee'concernS”only'the”requirementrthat'an organization
seeking intervention in a rePresentational capacity identify
particnlar”members_whose_interests_might be_affected ~ a course
of action'whicha nnlikeyhére,_the_organization in question there

frefused‘to follow.: Houston Lighting and Power Co. (Allens Creek

Nuclear Generating Statlon Unit 1), ALAB-535, 9 NRC

- (April 4, 1979). That decision has no bearing upon the question

before us.

We recognize that GLEA's statement of interest might
have been more prec13e1y drafted if it had been the product of

an attorney skllled in the conduct of admlnlstratlve proceedlngs

-~

rather than by a lay member of the organlzatlon.f We would be

' eluctant to deny 1ntervention on that baSlS where s here, it

L
'-r.

fiappears that the organlzatlon has 1ndeed ldentifled lnterests

i :1which may be affected by a proceedlng As the Appeal Board

has Stated “” “ i e - “

B : FEIRTEVRN w o T
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"It is neither congressional nor Commission _ .
policy to exclude parties because the niceties

.. of pleading were imperfectly observed. . Sounder

" practice is to decide issues on their merits,

___.not to avoid them on technica}itiesthf,m

SouthﬂTexas,\;LAB-549 sugra 9 NRC at ) (Sllp op., P. 11)
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In short, we conclude that GLEA has adequately set .
forth‘hqy certain of its mgmbe;sf interests may be.éffectedAby

the safety and énviroqmeqtal~;mpaqts;ofithgwpropogalmgnde:A.

review,;/

‘and, accordingly, that GLEA has demonstrated its

standing to participa;e_in this proceeding.

11.

VNN

The second hurdle which a petitioner must pass in order to
mEERE a ,

be admitted as an intervenmor is the setting forth of at least

- one valid contention. 10 CFR §2.714(b); Prairie island,;ALAB-107,

supra, 6 AEC at 194. The bases for eaéh contention must be set

 * forth with reasonable specificity. _lO_CFR §2.714(b). In evalu-

- ~ating contentions, however, we may take into account the circum-

stance that the petitioner is not represented b} counsel. Public

Servicé Electric and Gas Co.‘(SalemANuc}ear”Geqe:ating&Station,,,

- l/j‘ThemééOnomiéicoﬁcéfﬁs of its members set forth by GLEA are

those of ratepayers and are not within the zones of interest
arguably sought to be protected by the Atomic Energy Act or.
NEPA. Those concerns may not serve as a basis for .standing,
and we accordingly have disregarded them in reaching our
conclusion. Portland General Electric Co. (Pebble Springs
Nuclear Plant,Units 1 and 2), CLI-/6-27/, & NRC 610, 613-14
(1976); Tennessee Valley Authority (Watts Bar Nuclear Plant,
Units 1 and 2), ALAB-413, 5 NRC 1418, 1421 (1977).
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‘Units 1 and 2), AIAB-136, 6 AEC 487, 489 (19?3). ‘We also are
aware of our obligation to Tesolve'én their'merits'issueS”df"
potential 51gn1f1cance to the publlc health and safety and the

| environment which are presented to us, notw1thstanding certain ‘

technical'deficiencies in their statements.- South Texas, ALAB-549,

supra, 9 NRC at (slip op:, p. 11). Furthermore, we may not
at this stage reJect a. relevant contention because it lacks merit.
~ Such resolutlon may occur only after an evidentlary hearlng or,

where approprlate, summary dlSpOSltlon pursuant ‘to 10 CFR §2. 749

With that'in mind, we have reviewed the contentions appearing
in GLEA's initial petition, and the amended contentionsg/ presented
to usiat the prehearing conference. We will treat each of them

here. =

1. One of the topics of greatest concern“tc'GLEAdis'the o

total radiation exposure which will accrue from the prOJect

» ;::prlmarily to workers but to some extent to the publlc generally

n?nghis exposure is the foundatlon for two of GLEA s amended conten-

-t e

'?';tlons - numbers 1 and 7 — but lt appeared flrst ln GLEA s 1n1tial

'{'petltlon;f There,,the“first contentlon stated that‘the replacement

B T e T TPy

2/ In referring to GLEA's amended contentlons, unless otherwise
T noted,.we will utilize the numbering and wording appearing
in the retyped version circulated by the NRC Staff along
" with its "NRC Staff Further Response to Contentions Submitted
at Prehearing Conference,"” dated May 29, 1979.
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of the generators '"will require_exposing;workmen to hazardous -
levels ofiradiation.‘ .The second contention of the. initial-

petition sought to raise;an-issue concerning the.Venvironmental
~and safety review procedure" which will be used "to protect the

public during the repair operations

At the prehearing conference, GLEA supplied further
explanation of these-comtentions. When asked to prov1de ‘addi-
tional specific lnformation about the safety hazards, GLEA's
spokesperson stated that the steam generators.are_"highly radio-
active" and that "there will berpeople in this area who are

workers at the plant * * % that will be exposed to higher doses

S Age -

““of"radiation than is normal in an operating;plant" (Tr. 38,

i
RS

emphasis supplied). ‘This exposure assertedly_would "impair"

the workers' health and produce "genetic-damage" (Tr. 38).
Further,‘"the steam generators which are very radioactive will -
‘have’ to be removed from the reactor and theré is a chance of

" airborne “emissions" which could affect "people 11v1ng very close
to’that reactor" (Tr. 39) In addition; the onlvwway for NRC ‘
radiation standards to be satisfied is assertedly "by having
many workers burnt out . as it were,"” inasmuch as_''they will be

in much higher levels of radiation exposure than normal plant

operation" (Tr 58, empha31s supplied)

As ‘indicated earlier, at the prehearing conference,_

we gave GLEA the opportunity it requested to reformulate its
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contentions ' We took this action because of the GLEA represent-
ative's obv10us lack of familiarity w1th the requirements for a
valid contention, when viewed against the background of the:
potentially serious safety and environmental questidns which

. GLEA was-apparentlyAattempting-to-enunciate.- The radiatiomn
exposure questions evolved 1nto two amended contentions (numbers
1l and 7). For purposegygf-our dlscussion, we here set them

. .forth in full: .
1. Total man rem exposure according to the
applicants will Ee 7342 man rem. When any
- federal agency contemplates an action having
‘this substantial human impact, there should
be an Environmental Impact Statement (figure
4, 3- 3) to consider both the [somatic] and .
‘genetlc effects of this p0531bility R

7. The appiicant will violate NRC: regulations

‘requirin% occupational exposures to. _be
- kept as low as possible. :

R
¢ .‘.-._,\e.,...,_.“_.,::‘ .

‘ The basis of Contention 7 was said to be the same as for Conten-

o e :~-— PR SRR 2

'*‘Welhad~some troubléilo¢ating-fhe §°Uf¢eA°fbfﬁe-aileged_

7342 man-tem exposure. It turned out that the source’was Table

. 4.3.2~ofwthe Licensee's Stéam Generator Repair’Report'(SGR‘R)=

(Tr 98 lO3 125). GLEA claims to have ‘added up the total

,exposures appearing in Table 4 3 2 for various segments of the

A

repair prolect (Tr. 97 98)2, Although we still have difficulty
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in ascertaining how the exact exposure of 7342 man-rem was reached,
we note that Table 4.3.2 does$indicéte“thet; under the Licensee's
firstJmentioned replaeement'uEthodology, the resulting exposure

is said to be 4993 man-rem (of which 4070 man-rem results from

one work area alone) ~For purposes of evaluating GLEA s contention,
we will utilize the latter numbers which actualiy Eppear'in the

source cited.

This estihateﬁ/r;oiation exposure to workers of about 5000
man-rem indicates thgt'aflarge'number of workers would be required
to be employed in the project to keep the exposures to individual
"’workers below the makimum permissible whole body dose ofgi 25 rem

L per calendar quarter. 10 CFR §20.101(a). 3/_ In addltlon, Comm1s510n-é
”“Eregulations provide that licensees shall ‘' make every reasonable
Eeffort_to maintainlradiation exposures * * * as low as is reasonably

~ achievable" (ALARA). 10 CFR §20.l(c); .The Licensee here claims

C e

that personmnel exposure will be maintained in accordance with the %
ALARA requirement throughout the repair program, but to do so would

| 11kely Stlll further 1ncrease the number of workers requlred to be

Bail

'used In our opinlon, the exposure of 1arge numbersof workers to

-, IS B .,‘.—- - o

ffSLgnlflcant levels of radlatlon prov1des ample foundatlon for the

3/ Even were the Licensee to use workers whose doses are computed
~  under 10 CFR §20.101(b), a substantial number of workers never-
theless will be required to be utilized. The Commission has
issued new regulations, effective August 20, 1979, which impose
new requirements with respect to the appllcatlon of the standards
. of 10 CFR §§20.101(a) and (b). 44 Fed. Reg. 32349 (June 6, 1979).
. These new regulations are applicable to this proceeding. Potomac
Electric Power Co. (Douglas Point Nuclear Generating Stationm,
Units I and Z), ALAB- 215 8 AEC 79, 82-83 (1974).
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‘Petitionet‘s contention that the Licensee's”ptopogal would
expose. such a large number of workers to raoiation_approaching_A
- the maximum'permiesible dosage'that_it will produce a significant
impact on the general public;a/ Sﬁch exposure further provides

- adequate. foundatlon for GLEA s claim that the proposal "v1olates

the ALARA requlrements.

GLEA's aménded Contention 1 claims that"the‘referenced
radiation ekposutee'a;e eufficient to require'tne issuance of
an environmental impact statement. At the prehearing conference,
the LicenSee appeered to defer to the Staff as to whether issuance
'of such a statement is required (Tr. 121-22). The Staff indicated‘
‘that it presently planned to issue an environmental impact appraisal
”(Tr; 112).2/ ‘Under Commission rules,‘aniimpact appraisaltmust be
rieeued in situetions-where an impact etetement‘is not”called for.

Cia

~ 10 CFR §51.7. The Licensee in its May 30 resoonse'to the amended

— e s e L - pemae e tev
DRV B S To R AN

e e r P g e,
r.3.- A v a s e e o e R R
b T v s e Tl e ..........‘._. e, ol e

4/ We dlsagree with the Licensee s c1a1m that addlng together
-7 . “man-rem doses which will be received in different phases of
"~ the project does not produce a mean1ngfu1 number. Such num-
bers have been relied upon by the Licensee in its project
- proposal. See, g;g., SGRR Table 4 3 2, §§8.5, 8. 7 and
Table 8.8-1; §9 - _

B a L TSRS S YIS V]

-5/ The Staff did not discuss the impact statement issue in

"its May 29, 1979 "Further Response To Contentlons Submltted
-at Prehearlng Conference e R

I ._"-‘.'_ ST L v';-;::; LT
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contentions flatly toock the positiOn that an impact statement is
not required but its sole basis for this pOSition was the Staff'

action in Virginia Electrlc and Power Co. (Surry Station, Units 1

and 2), Docket Nos. 50-280, 50 281 where it issued an impact

appraisal rather than a statement. :

| The Staff;s'action.in the Surry case, orrits proposed~action
here, is not dispositiVe of-the ouestion raised bf‘éLEA; ~'.In.'the
first place,‘we“ha§e°n6*idealwhether.thefimpactshathéurgi are at all
comparable to those'herel\ffurthermorem-the‘ggrrz proceeding did not
involve an adgudlcatory hearing, so that the Staff s determination

not to issue a statement has never been rev1ewed in an adJudicatory

4context.6/ Although the determination whether to issue an impact
xstatement falls initially upon the Staff. that determination may be

- .made an 1ssue in-an adJudicatory proceeding Northern States.Power

-ALAB 455 7 NRC 41 (1978 . GLEA has raised Just such an: issue and

as we have seen, has prov1ded a reasonable basis for lt. In ‘the

-

.‘ last analySLS, the SLgnificance of the impact of the prOJect — in

G wll e f Lo L0

j large part an euidentiary matter ——-will determine whether a

I

SAMR PP R0 1 Liaons O LEE

57 s ; - om B o

6/ The NRC has been asked for the third time to suspend further
~ action on the Surry project pending preparation of an environ-
‘mental impact statement. We understand that the Staff is
looking again at its determination not to issue such a state-
ment in that proceeding. See 44 Fed. Reg. 36522 (June 22,
1979). The Commission has postponed its review of two prev1ous
Staff rulings determining that an impact statement was not
required. See, e. CommisSLOn Orders dated May 15 1979
and June 22, 1979 LT T _

P
Rl N

Agg. (Prairie Island Nuclear Generating Plant Units 1 and 2), et al.,Jh
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statement must be issued. 10 CFR §§51.5(a)(10), 51.5(b)(2).Z/

Although Contention 7 is phrased in terms of ''as low
as possible," it became-clear»at the prehearing conference that
GLEA was focusing upon the_Commission's‘ALARA requirements (Tr.

| 58-59, 124;26). :The Licenseeland Staff_each.claim that the con-
tention-lacks specificitig 'And;the.Licensee refers toﬂseueral
ALARA measures which it is proposing to follow (SGRR §§4 3, 4.4,
4 9 7.6, 8 7 and Table 4 3.2). But as we have stressed the e
proposal — and particularly Table 4.3, 2, upon which GLEA is
relying —_ does nothing to lndicate that each worker w111 not
be exposed to the max1mum levels permitted under 10 CFR §20 101(a).
Further, lt strongly suggests that large numbers of workers w1ll
be exposed to radiation 1ntens1t1es approaching the maxrmum ’-

| permiss1ble levels In addition Table 4 3. 2 summarlzes the

P

) man-rem exposures for three alternate methods, of Whlch the sum

_A‘_ _, . P

for the first-mentioned method isvgreater than for the two alter-

P T .;_4‘ S e T B :j TR v

natives (No cost 1nformation w1th regard to the alternatives

e

e s ....,.au._—,,.. ~-‘-‘.-'

is prov1ded ) Finally, GLEA alluded peripherally (initial "
petition par 4, 5, 6; Tr. 39, 83, 120) to the method of trans-'v

portation or the storage of the radioactive generators l Selection

o it :'

7/ . 1f the Staff should decide to issue an environmental impact

-~ statement, GLEA's contention might be ripe for dismissal pur-
suant to 10 cFR §2.749; new information raised in the state-
ment might, of course, serve as a basis for additional
contentions. - :
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of a method of transportation or'storage 1s subject to ALARA
considerations. See, e.g., SGRR, §§4.4.4, 4.4.6, 4.4.8, and |
Table 4.4-2. ”Several transportation and/or storage methods are
identified, but the'proposal does‘notispecify which-of them will
be utilized, despite the dramatic'differences in man-rem exposure
which they entail-' These matters are suff1c1ently spec1f1c to
constitute an adequate/basis for GLEA's contention on the ALARA

requirements.

s -

In that context, we note that at the present time the-
Comm1331on has- issued no regulations which delineate the ‘manner
2in which a Licensee may conform to the ALARA requirements
~governing occupational exposures There is no occupational
- ‘exposure equivalent of 10 CFR Part 50 Appendix I, which prescribes
“standards for evaluating whether exposures of the general public
conform to ALARA requirements.' On at least one occaSLOn; the ‘
Appeal Board has p01nted to the need for the Commission to prom-.

ulgate further guidance on compliance with the ALARA requirements

[E -

for occupatlonal exposures airie Island ALAB 455 upra, 7

NRC at 57 59 60 but thus far the Commission has not done so.

Evaluation whether an occupatlonal exposure conforms to the
ALARA requ1rements requires cons1deration of both the total
amount of the exposure and the financial asPects of lowering
that exposure, ‘but the CommISSlOn has not spelled out the amount

-

which it may require a Licensee to expend to achieve lowered
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radiation exposures. ‘In dealing with the ALARA contention which

we are admitting,we expect the parties to address such questions.

o . : SRR . o g et I Loee e T

In sum, we admit GLEA's two COntentions which raise_

-

questions about the man-rem impacts of the progect in terms of
(1) the neceSSLty of an environmental lmpact statement and (2)
the conformance of the/project w1th ALARA occupatlonal exposure
requlrements.f The.two contentions stem from amended Contentlons
1 and 7 (as well as orlglnal Contentions 1 and 2) and are to be
construed in accordance with the foregoing discussion. They will
‘be renumbered, respectively; as Contentions.I and 2 and are

reworded as follows:

(1) The total man-rem exposure resultlng
- from the steam generator replacement '
L project, as set forth in Table 4.3.2 L
‘ of the Licensee's SGRR, is of such R
~significance, .partlcularly with
respect to the somatic and genetic
we ... . _impacts on large numbers of workers -
.77 " and-the resultant . impact on the
..~ . -community, as to call_ for the 1ssuance .
o of a NEPA environmental impact statement. E

(2)'”The Llcensee s proposal is ‘inconsistent
" with the Commission's requirement that .
" occupational exposures be kept as low as
) is. reasonably achlevable, in that
"a. it fails to specify that the .- =

' alternatives outlined in SGRR =~~~ -

~Table 4.3.2 which produce the .

" 'lowest man-rem exposures Will - oToLn Soovmmm
be employed -

P e AP,

b. it will'result in a SLtuatlon where
large numbers -of ‘workers w111 be
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exposed to maximum permiSSible
levels of radiation, and . =

. c. it fails to specify which trans-
- portatiorn and/or storage method -
will be used or whether the method
N producing the lowest level of radia-
© tion exposure will be employed.

2. The only other contention we find acceptable is amended

Contention 4 which as/gubmitted StateS'

4. The impact of. the construction such as
-noise, dust, etc., on the surrounding
environment which is a prize resort area
has not been considered. This area is
used by people to rest and recover from
work--to maintain and improve their health.
This activity will seriously affect the
public health and safety of the surrounding
area from construction activities alone. . -

-

The Licensee would reJect this contention on the ground

that the impacts of construction (such as noise and dust) on the-

surrounding area are conSidered in SGRR §§7 4, 7 4.1, 7 4.2,
and 7.4.3. 1t, as well as the Staff asserts that there is no

baSlS for the contention. S e &ﬁ"~;f,ﬂf'bsﬁf“

Our examination of the SGRR‘indicates that ‘although
construction impacts are treated ‘there is no conSideration,b

of the effects if any, of such impacts on, the area s resort

ankens T - L,_‘.

actiVities.. That even standard construction actiVities might

s B R

prove inimicable to a vacation area scarcely requires discussion.

S R -

GLEA is focuSing primarily on the implications of a maJor con-

struction activity on a resort area. For that reason, it has

TEEE il >



provided an adequate basis for its contentionm.

tention 3:
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\

We admit the following contention, renumbered as Con-

3. The Licensee's SGRR does not adequately

-~ consider the impact of the construction
(such as noise, dust, etc.) on the sur-
rounding envrronment which is a "prize"
resort 4dré -

L

3. We have reviewed GLEA's other contentions and find none

of them totbeiacceptahlepél for the followingdreasons:

a. Amended Contentlon 2 raises questlons concerning

the Pallsades Plant's quallty control record and the plant s

f"hlstory of frequent breakdowns and malfunctions." It also

‘seeks examlnatlon of plant shutdown as a prOJect alternatlve.

i Lo Rl - R e L T b e A . I . o

‘ GLEA however falls to pornt to any def1c1enc1es

»‘ln the proposed quallty assurance programs for thlS prOJect Whlch

-@Aare descrlbed in §4.7 of the SGRR. It clalms therefore has no_

o relevance to thlS prOJect.;

e ey i e S g T

Contentions 3- 9 of GLEA s 1n1t1a1 petltlon do not appear
to us to be contentions at all but, rather, areas in which

- GLEA has an interest. - Some of the matters dealt with

therein are lncludeduln the amended contentlons w1th ‘which

- we are dealing specifically. " In-any event, these contentions

. are not set forth with sufficient spec1f1c1ty to comply with

~ the requlrements of lO CFR §2. 714(b)
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Furthermore, plant shutdown is an alternative which

is beyond our Jurisdiction to cons1der. See Northern States Power

(Pralrie Island Nuclear Generating Plant Units 1 and 2),
-;ALAB 455, supra, 7 NRC at 46- 47 n. 4. That case involved‘an appli-.
cation for a license amendment seeking expansion of the facilityis
spent fuel pool. 1If the aﬁendment were not granted, the plant
would'have been-reduirad/ﬁowhe shut'dovni' Nevertheless, plant.

shutdown was held to be an alternative which could not be considered,

o

That same holding is éven more called for in this case. For, if
we should determine that the license amendment should be denied,
the plant could continue to operate under its existing license

9/

”Eaing the presently installed steam generators.=

b. Amended Contention 3 claims- the SGRR is;deficient for
failing to discuss "how meteorological'conditions will affect the
population through airborneremissions;_the;local usage of_groundf
and-surface'water, and other local conditions " These‘matters are
_dealt with in SGRR §56. 2. 2 l 6 2.2. 2 . 6.2, 2 3 6.2. 2 4 and in
Tables 6.2-2 and 6.2- 5, and GLEA has failed to p01nt to any, defi-

‘ cienciee in that analySLS | In any event airborne emisSLOns of -~
1nterest to GLEA (Tr. 110) are in part comprehended by Contentlon

R Cimg v

' 2 which we have admitted f"““'*"'

9/ At some time in_the future, the plant might have to be derated
if its current steam generators ‘remain in service. SGRR, &1.0.
See also Tr. 106-107. R . :
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c¢. Amended Contention 5 takes issue with the conclusion «

'in the SGRR that there are no c¢redible "accident"‘considerations

" associated with on-site storage of the:steam generators that would
result in the release of radioactivity" It faults the SGRR for
falling to deal with seismic conSLderatlons tornados, or erosion

of the.LakeAMichigan shoreline.

As p01nted out by the Llcensee in ltS May 30 1979
.answer to.the amended Eontentions, the SGRR discusses these matters
in conSLderable detall See §§4 l 1. 2 2 4,4.2, 4, 4 6 and 4 4.7.

~In addition; licensing regulations and guidelines of the original

‘ licensing‘of the Palisades Plant'are, unless otherwisejspecified,
assumed to apply here. SGRR 56.1.1; Seismicandkwdnﬂognml ' aspects
of the site, and tornado.conditions, were evaluated in that earlier
:‘“licensing 'See,;g;g., Staff's VSafety‘AnalySis," dated February 7;
‘_'1967, pp. 7-9, 6. ' In SGRR §4.4.7, the co'nclusion is set forth that

| "there are no realistic acc1dent scenarios which would result in the
7 release of radioactiv1ty from the generators during the OﬂSlte stor-
"fage interval " 'The Board 1nterprets the Licensee s analysis of acei-
'Lfdent scenarios to include events such as tornados, seismic activ1ty,

] e e e -

and shoreline erosion.T”fﬁxwﬁd_“J ’j?TﬁVi'* SR “5“?*~;jmif

R S [ i O

SIERT DR SO GaaTainn

'_ d. Amended Contention 6 raises two questions First it

, claims that no rep051tory now ex1sts fordthe safe disposal of any
‘radioactive waste containing high degrees of radioactiv1ty and of

" a size sufficient to accommodate the steam generators. But . the
SGRR . identifies one such site (and others lf the generators should
be cutiinto:sections). 54 4 3.3. GLEA has not shown that the SGRR

statement is incorrect. It should be noted that the old steam
generators.will constitute low-level, not high-level waste.



- Second, the contention clalms_that the‘SQRR fails
to identify the'particular'licenses necessary to ship the radio-
active steam generators by barge on the Great Lakes. There is

.
.

no requirement that it do so. .

e. Amended Contention 8 claims that the FederaldWater

Pollution Control Act (FWPCA) will be violated by the discharge

of polluted effluents w1thout a ''valid permlt " We presume that

GLEA is referrlng to the dlscharge permlt required in spec1f1ed
circumstances by §402 of-the FWPCA. GLEA has identified the
"polluted effluents" only in general terms, as radioactive dis-
charges (Tr. 131, 136). Radloactive effluents discharged ;by.a nucle:?;

ar plant are not "pollutants" within the purview of the FWPCA.

Train v. Colorado Public Interest'Research‘Group, 426 U. S 1 (1976).

They thus are not covered by that Act's dlscharge permlt requlrement:

,In any event the reSpon31b111ty w1th respect to partlcular water .

B

' quallty matters covered by the FWPCA no longer resides w1th the I &

CommlSSIOn but rather has been allocated to EPA and the states

AhTennessee Valley Authorlgz (Yellow Creek Nuclear Plant Unlts 1 and

2) ALAB 515 8 NRC 702 (1978) . NRC thus has no authorlty fo deter-

e e e S

mine whether the Llcensee mlght have to obtaln a new FWPCA dischargef

PR H
=7 3 " [

permlt for the prOJect or whether an ex1st1ng permlt encompasses

the dlscharges to be generated by the prOJeCt If a new permit

must be obtained it_would have to be sought from an agency other

-~.:

than NRC. Furthermore;."[NRC] llcensing is in no way dependent

: upon-the existence of a 402 permlt. ‘.Philadelphla Electrlc CompanX

(Peach Bottom Atomic Power Station, Units-2 and 3), ALAB-216, 8 AEC
13, 58 (1974) (footmote omitted).
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III.

1. Because GLEA has demonstrated‘that it has standing’and
has set forth at least one valid contention, it is hereby ad-
4mitted as a party to this proceeding. A Notice of Hearing, in
the form of the attachment to thisAOrder, is being issued.
Dlscovery on the admltted contentlons w1ll commence lmmedlately

“and w111 termlnate 30.day3'follow1ng the issuance of the Staff's

| Safety'Evaluation Report (SER) and Environmental Appraisal or
Final Environmental Impact Statement. At a later date, the
"Board will establish a schedule for the filing of motions for

summary disposition and, if necessary, evidentiary hearings.

2. At the prehearing conference, GLEA submitted a "Pre-
hearing Conference Statement' whlch requested that the Commls-

31on provide it flnanc1al a331stance ln the form of fees for

-~ attorneys w1tnesses and consultants The Commlss10n however,

has precluded the grantlng of such requests ln hearlngs of thlS

type Nuclear Regulatory Comm1531on (Flnanc1al ASSLStance ‘to

Part1c1pants 1n Comm1s510n Proceedlngs), CLI 76 23 4 NRC 494

i '(1976) we are requlred to ablde by thlS pollcy The Detr01t

Edlson Co (Greenwood Energy Center Unlts 2 and 3) ALAB 376
: 5 NRC 426 428 (1977), Consumers Power Co (Mldland Plant

‘Units 1 and 2), ALAB-382, 5 NRC 603 (1977) (GLEA's request

accordingly must be denled

i
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= For the foreg01ng reasons, the request for a hearlng and
‘petltion for leave to intervene of the Great Lakes Energy
Alllance_(GLEA ) is hereby granted. A preliminary schedule as
outlined in Section III.l of this opinion is adopted. GLEA's

request for financial assistance is-denied.

—

This Order is subJect to appeal to the Atomic Safety and
Licensing Appeal Board pdrsuant to the terms of 10 CFR §2.714a.
- An appeal must be filed within ten (10) days after serv1ce of
this Order. The appeal shall be asserted by the flllng of a
notlce of appeal and accompanylng supporting brief. Any party
other than the aPpellantimay file a brief in support of or in

- opposition to the appeal within ten (10) days after service of

_theAappeal.

IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

( /1 9/\’,’/ /\7 J\ 'L,‘—-r ({Z‘/

Charles Bechhoefer, Cha}rman

Dated at Bethesda, Maryland,
this 23rd day of'July, 1979.

Attachment: g
'Notlce of Hearing

- -
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