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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Charles Bechhoefer, Chairman
Dr. Oscar. H. Paris
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In the Matter of
PENNSYLVANIA POWER

and
ALLEGHENY ELECTRIC

& LIGHT COMPANY

COOPERATIVE, INC.

)
)
) Docket Nos 50-387 OL

;50-388 OL

(Susquehanna Steam Electric Station,
Units 1 and 2)

MEMORANDUM AND ORDER
INVITING FURTHER RESPONSES

TO SUMMARY DISPOSITION RE UESTS

November 4, 1980

1. Pending before us are two summary disposition requests

filed by the Applicants. On August 22, 1980, they filed a

motion for partial summary disposition of Contention 17 (ozone).
I

More recently, on October 27, 1980, they filed a motion for
summary disposition of Contention'16 (cooling tower discharge).

A response opposing the first motion was filed by CAND (the

sponsor of Contention 17). The time for filing responses to

the second motion does not expire until November 24, 1980.

By letter dated September 8, 1980, the Staff advised

us that, in light of 10 CFR 5 2.749(a), which at that time

only permitted responses in opposition to a motion for summary

disposition, it would not file a response because it did
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not oppose the Applicants'otion. Subsequently, however, the

Commission amended that section to permit responses both in
support of and in opposition to a motion for summary disposi-

tion. 45 Fed. ~Re . 68919 (October 17, 1980). In making this
change (which became effective on the date of publication in
the Federal ~Re ister), the Commission stressed that the views

of the Staff (as well as those of other parties) "should be

considered and may be of substantial assistance" to a Board in
ruling on summary disposition motions (emphasis supplied).

With that in mind, we invite the Staff to file a

substantive response to the Applicants'otion for partial
summary disposition of Contention 17 (as well as to the motion

for summary disposition of Contention 16). The Staff's
response to the Contention 17 motion should be filed within
21 days of service of this Order. Its response to the Conten-

tion 16 motion should be filed in accordance with the otherwise

applicable schedule governing that motion.

2. With respect to Contention 17, we invite all parties
(including the Staff) to address the question (not briefed
either in the Applicants'otion or CAND's.response) of the legal
effect of a factual finding that ozone releases will comply with
EPA requirements with respect to such releases. In that regard,

we note that we are unaware of any procedural restriction
governing the consideration of ozone releases comparable to that
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imposed by Section 511(c) (2) of the Federal Water Pollution
Control Act Amendments of 1972, 33 U.S.C, ) 1371(c) (2), on NRC's

consideration of water .quality matters. See Tennessee Valle
1~2'Y ll. C I 5 1 Pl, U

'
2 25, dldlI-515,

8 NRC 702 (1978). In addition, the Commission has recently
confirmed that the heaXth effects of certain plant discharges,
even at a level considered permissible under the NRC's health
and safety regulations, may be taken into account in arriving
at a NEPA cost-benefit balance for a facility. Public Service

Co. of Oklahoma (Black Fox Station, Units 1 and 2), CLI-80-31,

12 NRC (September 22, 1980). See also Yellow Creek,

ALAS-515, ~sc ra, 8 NRC at 713; Potomac Electric Power Co.

(Douglas Point Nuclear Generating Station,.Units 1 and 2),
-ALAB-218, 8 AEC 79, 86 (1974).

Given these (and possibly other) relevant precedents, what

would be the legal effect of a ruling that 'the ozone releases

of the transmission lines at the level set forth in the Appli-
cants'ffidavit will sati.sfy EPA requirements? Is there any

'uthority which requires us to accord any particular weight to
the satisfaction of EPA requirements? Does meeting those

requirements perforce establish that an ozone release is of
little or no environmental significance? In answering these

questions, the parties should make the same assumption as has

CAND: that ozone releases are an "integral part of the overall



contention." The responses to these questions should be filed
within 21 days of service of this Order.

3. Turning to the factual side of the Contention 17

motion, CAND in its reply appears to state '(although not by

affidavit) that it will present direct testimony, that it may

have facts contrary to those advanced by the Applicants, and

that it was unaware that it had to set forth its facts prior
to its submission of direct testimony. The summary disposition

rule does require a statement of facts to counteract facts set

forth -in affidavits accompanying a summary disposition motion.

10 CFR 5 2.749(a) and (b). A mere denial of facts is not

sufficient. The rule, however, also includes the following.

provision (10 CFR $ 2.749):

(c) Should it appear from the affidavits of a
party opposing the motion that he cannot,
for reasons stated, present by affidavit
facts essential to justify his opposition,
the presiding officer may refuse the
application for summary decision or may
order a continuance to permit affidavits
to be obtained or make such other order as
is appropriate and 'a determination to that
effect shall be made a matter'of record.

Because CAND is not represented by counsel, it may not

have understood the summary disposition mechanism, and the proper

means for responding to such a motion. For that reason, we will
permit CAND to supplement its earlier response either to apprise

us by affidavit of facts (if there are any) which may contradict
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the Applicants'ffidavit or to provide reasons why it cannot

furnish this information at this time. This supplemental

response should be filed within 21 days of the service of

this Order.

IT IS SO ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Dated at Bethesda, Maryland

this 4th day of November 1980.

Charles Bec oe er, airman
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ORDER

Pursuant to 10 CFR 2.772, the time within which the Commission may act to

review ALAB-613 is extended until November 21, 1980.

It is so ORDERED.
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Dated at Washington, DC,

this day of November, 1980.

For the Commission

S UEL J C ILK
Secretary of he Commission
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CERTIFICATE OF SERVICE

I hereby certify that g have this day served the foregoing docceent(s) P
upon each person designated on the official service list compiled by
'the Office of the Secretary of.the Commission in this proceeding in
accordance with the requirements of Section 2.712 of 10 CFR Part 2-
Rules of Practice, of the Nuclear Regulatory Commission's Rules and
Regulations..

Dated at Vashington D.C. this
day of 19~.

Office f tne Secretary of the Commission

~ ~ ~ ~
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