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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Charles Bechhbefer, Chairman
Dr. Oscar H. Paris
Glenn 0. Bright

In the Matter of %
PENNSYLVANTA POWER & LIGHT COMPANY ) " Docket Nos. 50-387 OL
and . ; ~p0-388 OL
ALLEGHENY ELECTRIC COOPERATIVE, INC, 3 -2 i<
(Susquehanna Steam Electric Station, ) - (3 é
Units 1 and 2) ) L oy z
MEMORANDUM AND ORDER B P e
INVITING FURTHER RESPONSES S o o
TO SUMMARY DISPOSITION REQUESTS @ = 2

November 4, 1980 -

1. Pending before us are two summary disposition requests
filed by the Applicants. On August 22, 1980, they filed a
motion for partial summary disposition of Contention 17 (ozone). .
More recently, on October 27, 1980, they fiied a motion for
summary disposition of Contention 16 (cooling tower discharge).

A response opposing the first motion was filed by CAND (the
sponsor of Contention 17). The time for filing respon;es to

the second motion does not expire until November 24, 1980.

By letter dated September 8, 1980, the Staff advised
us that, an light of 10 CFR § 2.749(a), which at that time
only permitted responses in opposition to a motion for summary

disposition, it would not file a response because it did
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not oppose the Applicants' motion. Subsequently, however, the
Commission émended that section to permit responses both in
support of and in opposition to a motion for summary disposi-
tion. 45 Fed. Reg. 68919 (October 17, 1980). In making this
change (which bééaﬁe effective on the 'date of pubiication in

the Federal Register), the Commission stressed that the views

of the Staff (as well as those of other parties) "should be

considered and may be of substantial assistance'" to a Board in

ruling on summary disposition motions (emphasis supplied).

With that in mind, we invite the Staff to file a
substantive response to the Applicants' motion for partial
summary disposition of Contention 17 (as well as to the motion
for summary disposition of Contentiony16).- The Staff's
-Eesppnse to the Contention 17 motion should be filed within
21 days of service of this Order. 1Its response to the Conten-

tion 16 motion should be filed in accordance with the otherwise

applicable schedule governing ﬁhat motion.

2. With respect to Contention 17, we invite all partiés
(including the Staff) to address the question (not briefed
either in the Applicants' motion or CAND's.response) of the legal
effect of a factual finding that ozone releases will comply with
EPA requirements with respect to such releases. In‘that regard,
we note that we are unaware of any procedural reétriction

governing the consideration of ozone releases comparable to that
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imposed by Section 511(c)(2) of the Federal Water Pollution
Control Act Amendments of 1972, 33 U.S.C. § 1371(c)(2), on NRC's

consideration‘of water-quality;matters. See Tennessee Val%ey
Authority (Yellow Creek Nuclear Plant, Units 1 and 2), ALAB-515,
8 NRC 702 (1978). In addition, the Commission has recently
confirmed that‘the health effects of certain plant discharges,

even at a level considered permissible under the NRC's health

‘and safety regulations, may be taken into account in arriving

at a NEPA cost-benefit balance for aifacility. Public Service

Co. of Oklahoma (Black Fox Station, Units 1 and 2), CLI-80-31,
12 NRC (September 22, 1980). See also Yellow Creek,

ALAB-515, supra, 8 NRC at 713; Potomac Electric Power Co.

(Douglas Point Nuclear Generating Station,.Units 1 and 2),

-ALAB-218, 8 AEC 79, 86 (1974).

Given these (and possibly other) relevant precedents, what
would be the legal effect of a ruling that ‘the ozone releases
of the transmission lines at the level set forth in the Appli-

cants' affidavit will satisfy EPA ‘requirements? Is there any

"authority.which requires us to accord any particular weight to

the satisfaction of EPA requirements? Does meeting those
requirements perforce establish that an ozone release is of
little or no environmental significance? In answering these
questions, the parties should make the same assumption as has

CAND: that ozone releases are an 'integral part of the overall
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contention.'" The responses to these questions should be filed

within 21 days of service of this Order.

‘3.: Turﬁing to théefactual side of the Contention 17
motion, CAND in its reply appears to state ‘(although not by
affidavit) that it will present direct testimony, that‘it may
have facés contrary to those advanced by ?he Applicants, and
that it was unaware that it had to set for&h its facts prior
to its submission of direct testimony. The summary disposition

rule does require a statement of facts to counteract facts set

forth in affidavits accompanying a summary disposition motion.

10 CFR § 2.749(a) and (b). A mere denial of facts is not

sufficient. The rule, however, also includes the following.

provision (10 CFR §;2.749):

(c) ~ Should it appear from the affidavits of a
party opposing the motion that he cannot,
for reasons stated, present by affidavit
facts essential to Justlfy his opposition,
the presiding officer may refuse the
application for summary decision or may
order a continuance to permit affidavits
to be obtained or make such other order as
is appropriate and a determination to that
effect shall be made a matter of record.

Because CAND is not represented by counsel, it may not
have understood the summary disposition mechanism, and the proper
means for responding to such a motion. For that reason, we will

permit CAND to supplement its earlier response either to apprise

us by affidavit of facts (if there are any) which may contradict
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the Applicants' affidavit or to provide reasons why it cannot
furnish this information at this time. This supplemental

response should be filed within 21 days of the service of

k]

this Order.

IT IS SO ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

l
Charles Bechhoefer, airman

Dated at Bethesda, Maryland
this 4th day of November 1980.
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COMMISSTONERS:'

John F. Ahearne, Chairman
Victor Gilinsky

Joseph M. Hendrie

Peter A. Bradford

)

In the Matter of 3
PENNSYLVANIA‘POWER I_\ND LIGHT CO0., ) Docket Nos. 50-387CP
ET AL., ; 50-388CP

(Susquehanna Steam Electric )

Station, Units 1 and 2) ;

ORDER

Pursuant to 10 CFR 2.772, the time within which the Commission may act to
review ALAB-613 is extended until November 21, 1980.
It is so ORDERED.

QQ\S'—"‘R REGU(" For the Commission
2
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| ” & . ... _ Secretary of the Commission
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Dated at Washington, DC, .. S
this 5 [Lday of November, 1980.
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UNITED “STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of ",
PENNSYLVANIA POWER AND LIGHT Docket No. (s) 50-387
COMPANY ‘ 50-388

(Susquehanna Steam Electric
Station, Units 1 and 2)
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R CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing document(s) f&
upon each person designated on the official service list compiled by

the Office of the Secretary of.the Commission in this proceeding in
accordance with the requirements of Section 2.712 of 10 CFR Part 2 -
Rules of Practice, of the Nuclear Regulatory Commission's Rules and
Regulations., .

*

. this

Gy

Dated at VWashington

ORkis day of 1920 .

é qeriio %?Qm I

Office ¢f the Secretary of the Commission

Pevenvenes
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UNITED STATES OF AMERICA

~ PENNSYLVANIA POWER AND LIGHT

.Washington, D.C.

NUCLEAR REGULATORY COMMISSION

In the Matter of

., COMPANY, ET AL .
(Susquehanna Steam Electrio
Station, Units 1 and 2)
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Docket No.(s) sq_3g7
.  50-388 .

SERVICE LIST

-,

Charles Bechhoefer, Esq., Chairman
Atomic Safety and -Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 '

Mr. Glenn O. Bright

Atomic Safety and Licensing Board
U.S.Nuclear Regulatory Commission
20555

: Dr. Oscar H. Paris

Atomic' Safety and Licensing Boardi

. U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

. Counsel for NRC Staff

Office of the Executive Legal Director
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Jay E. Silberg, Esq.

Shaw, Pittman, Potts.& Trowbridge
1800 "MY Street, N.W. :
Washington, D.C. 20036

Pennsylyania Power and Light Company
ATIN:  Mr. Norman W. Curtis
Vice President - Engineering
and Construction
2 North Ninth Street .
Allentown, Pennsylvania 18101

Dr. Judith H. Johnsrud

Co. Director, Environmental
Coalition on Nuclear Power

433 Orlando Avenue

.State College, Pennsylvanla 16801

Ms. Colleen Marsh
558A ‘

‘R.D. #4
‘Mount Top, Pennsylvanid 18707

p—

Mr. Thomas J. ‘Halligan T
" Correspondent - CAND
P. 0. Box 5

Scranton, Pennsy]yania 18501
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Gerald Schultz, Esq. :
Susquehanna Environmental Advocates
P.0. Box 1560 ° 7
Wilkes-Barre, Pennsylvania 18703

Mr. Thomas M. Gerusky, Director
Bureau of Radiation Protection
Department of Environmental Resources
Commonwealth of Pennsylvania

P.0. Box 2063

Harrisburg, Pennsylvania 17120

Albert E. Vogel, Jr., Esq.
Assistant Attorney General’

Dept. of Environmental Resources .
P.0. Box 2357

Harrisburg, Pennsylvania 17120
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