
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMXC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Michael C. Farrar

yQ~
gQ4RC

p,gg 3 1S7.S >:
0{Ace ~ ™~~~Poba940

In the Matter of

CAROLINA POWER AND LIGHT COMPANY

(Shearon Harris Nuclear Power
Plant, Units 1, 2, 3, and 4)

)
)
)

'

)
)
)
)

Docket Nos. 50-400
50-401
50-402
50-403

MEMORANDUM AND ORDER

August 2, 1979

In its supplemental initial decision issued on July 13,

1979, — the Licensing Board concluded. that the construction

permits previously issued for the four units of the Shearon

Harris nuclear facility "should be conditioned to require

that [the applicant Carolina Power and Light Company] demon-

strate in a public hearing during the operating license pro-

ceeding that it. is then or .timely will be technically quali-
fied to operate Shearon Harris safely". 10 NRC at (slip
opinion, p. 9). In other words, the Board determined that,
with respect to the management capability or

technical'ualifications

issue, the public interest. required a hearing

at the operating license stage. Id. at (slip opinion, p.

124); see 10 C.F.R. 2.104(a). Xt embodied its determination

in the following condition (id. at (slip opinion, p. 125)):

1/ LBP-79-19, 10 NRC
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At an appropriate time during the review of
the application for the operating license
of the Shearon Harris Nuclear Power Plant,
the Staff shall implement the necessary
actions to enable the Secretary to issue
a notice of hearing on said application to
be published in the Federal Re ister re-
quired under 10 CFR ~LOLO. In a z.tion. to
the other requirements of 52.104, the notice
of hearing shall state that the presiding
officer will consider (in addition to any
other matter which may be in controversy)
whether the Applicant has the management
capability and is technically qualified
to engage in the activities to be author-
ized by the operating license in accordance
with the regulations of 10 CFR Chapter l.

The NRC staff, but, not the applicant or any other party to

the proceeding, has filed a timely exception to that direc-

tion on the ground that it was in excess of the Licensing

Board's "jurisdiction and authority".

We have made it clear "that, as a general rule, we will
I

entertain an appeal from a licensing board ruling 'only if
the appellant can establish that, in the final analysis,

some discernible injury to it * * * has been sustained

as a consequence of the ruling'". Northern States Power

Co. (Prairie Island Nuclear Generating Plant, Units 1

and 2), ALAB-252, 8 AEC 1175, 1177 (1975), — quoting from2/

Toledo Edison Co. (Davis-Besse Nuclear Power Station), ALAB-

157, 6 AEC 858, 859 (1973) . In its brief in support of

2/ Affirmed without reaching that point, CLI-75-1, 1 NRC'
(1975) .



its exception, the staff should discuss whether, and if so

what, discernible harm to it has been or might be sustained

as a consequence of the challenged action of, the Licensing

Board. In the event that the staff asserts that that harm

consists of its being required to expend its resources in
an operating license hearing which but for the condition

might not be held, it should canvass the jurisprudence on

the question of whether an injury of that character is
cognizable.

Failing an ability to establish a cognizable injuxy
stemming from the challenged action (or by way of an alterna-

tive argument}, the staff may bring our attention to any

circumstances which it, thinks are sufficiently "extraordinary"

to warrant. a departure from the general rule enunciated in
Davis-Besse and Prairie Island and referred to above. See

AZAB-252, ~su ra, 8 AEC at 1177-78.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jea 'ishop
Secretary to the

Appeal Board
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its exception, the staff should discuss whether, and if so

what, discernible harm to it has been or might be sustained
's a consequence of the challenged action of the Licensing

Board. Xn the event that the staff asserts that that. harm

consists of its being required to expend its resources in
an operating license hearing which but for the condition

might not be held, it should canvass the jurisprudence on

the question of whether an injury of that character is
cognizable.

Failing an ability to establish a cognizable injury
stemming from the challenged action (or by way of an alterna-
tive argument), the staff may bring our attention to any

circumstances which it thinks are sufficiently "extraordinary"

to warrant a departure from the general rule enunciated in
Davis-Besse and Prairie Island and referred to above. See

ALAB-252, ~su za, 8 AEC ah 1177-78.

Zt is so ORDERED.

FOR THE APPEAL BOARD

C..Jea Bishop
Secretary to the

Appeal Board
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Construction Permit

I. PRELIMINARY STATEMENT AND SUMMARY OF REMANDED PROCEEDING

""sz'"
1. During the construction permit proceeding the

Licensing Board requested the Staff to present testimony

about Carolina Power 8c Light Company's experiences with its
other nuclear plants and how those experiences relate to its
management capability to construct and to operate Shearon

1/Harris. In 'response, the Staff presented a panel of two

1/ Board questions dated January 23, 1975 and August 20,
1977. Of particular relevance were:
1. What is the Staff 's evaluation of the management

capabilities of CPkL which have been observed
during construction and operation of CP@L's other
nuclear plants'? How does CP&L compare with other
licenseesl

2. What particular experiences, both good and bad,
has CPErL had with management of nuclear plantsl
How have these experiences been utilized to im-
prove the management capabilities of CPRLP

3. Have sufficient additional personnel been added
to CP8eL to adequately manage the Harris plantV



)%3

witnessed, Messrs. Brownlee and Dance of the Office of

Inspection and Enforcement (l&E) . Mr . Dance testif ied

that CPkL had experienced some problems, especially with

operating its Brunswick plant, but that it had benefited

from its experiences and had strengthened its organiza-

tion at Shearon Harris. Tr. 2074-2079. ~ The Board con-

eluded that the Applicant was technically qualified and

that its experience with other nuclear plants did not

constitute an impediment to a construction permit which

we authorized by the Initial Decision of January 23, 1978.

7 NRC 92, 106-109 (1978).
- 2. While the proceeding was pending before the

Appeal Board, counsel for the Staff, on April 18,= 1978,

advised the Appeal Board that Mr. Cantrell, the principal
IRE inspector at the Brunswick plant, felt that his views,

unfavorable to CP8aL, had not been adequately presented to

the Licensing Board. Counsel forwarded Mr. Cantrell's
notes which had been prepared to assist Mr. Dance in
writing his part of the testimony. In ALAS-490, dated

August 23, 1978, the, Appeal Board affirmed the initial
I

decision but commented critically upon the
witnesses'estimony

in light of Mr. Cantrell's statements, and this
Board's "... seeming ready willingness to accept [the

testimony] without further exploration of its foundation."

,
8 NRC 234, 242-244 (1978),



3. Following ALAB-490, on August 30, 1978, the

members of this Board wrote to the Commissioners stating
that we believed that the incident raised important

questions about the integrity of the NRC adjudicative

process. We stated that we believed that the omission

of Mr. Cantrell's views from the testimony was significant
and misleading, and that we had expected a remand. See

Board Exhibit 10 at pp. 4-10.

4. On September 5, 1978, the Commission remanded

the proceeding to the Licensing Board for a further hearing

on the management capabilities of CPErL to construct and

operate Shearon Harris without undue risk to the health and

safety of the public. 8 NRC 293, 294 (1978). The Commission

also directed the Office of Inspector and Auditor (OIA) to
inquire into the seriousness of the matter, report to the

Commission, make the report public, and to file a copy of

the report with the Licensing Board for assessment by the

parties . Id . OIA did all of this .

5. The Licensing Board conducted an evidentiary

hearing on the remanded issue and, in this supplemental

initial decision, we dispose of the issue. The hearing

on remand was not limited to Mr. Cantrell's concerns al-
though they were thoroughly considered. The Staff and the



Applicant presented evidence on additional circumstances

that each believed to be materially relevant to the remanded

issue. Some of the evidence was presented at the Board's

request. The testimony before the Board was from high-level

CP&L management and a broad spectrum of NRC Staff. The

Intervenors and the Attorney General of North Carolina

actively participated but they. did not file proposed

findings of fact. All witnesses were thoroughly examined,

including extensive examination by the members of the Board.

B. Summar of Decision

6. In our decision below we evaluate CP@L's manage-

ment capacity and qualifications both analytically and

empirically. What does CPhL management look like? How well

does it perform?

7. CPEcL seems to have a rational management organiza-

tion with concerns for nuclear plant safety expressed'at the

highest levels . It has a strong quality assurance organiza-

tion independent from operational and construction functions.

The QA organization has regular independent access to the

Chief Operating Officer and, if needed, to the Chairman of

the Board. CPErL has a modern well-supported training pro-

gram which includes a new training center and a computerized
F

PWR simulator. Management appears to be committed to.nuclear

safety in attitude and resources.



8. But a note of caution. The Staff has no

specific quantitative guidelines for determining whether

an applicant has the management capability to undertake

the construction or operation of a nuclear reactor. Nor

could we devise specific guidelines. A determination on

this subject must be subjective and judgmental and each

utility must be evaluated individually. The best test is
a functional one. Here, too, there are problems. CPErL's

performance experience is not necessarily the product of
the present management. Management has recently changed,

and, in the view of CP8rL, has been strengthened...Moreover, manage-

ment will continue to change. The Chairman of the Board

and the Chief Operating Officer will soon retire. Its
present management structure may be temporary. Yet,

Shearon Harris would operate for decades if licensed.

9. The NRC has about ten years'xperience with
CP%L's nuclear construction activities beginning with
H. B . Robinson, through Brunswick and now with Shearon

'arris. In building Shearon Harris, CPRL has, for the

first time, assumed direct control of plant construction.
Construction has been underway for several years. There

have been two "infractions" and one "deficiency" reported.
The Staff states that these have been random in nature and

not indicative of management failure or defects in the QA

program.



10. Even though the standards for evaluating a

utility's management capability to construct a safe nuclear

plant may not be capable of precise quantification, the

Staff believes that it can recognize a good management

organization when it sees one and it approves of CPErL's

management. Moreover, under the NRC construction in-
spection program, it is not necessary to depend entirely
upon a subjective assessment of management capability.

ll. Construction quality assurance criteria are

specific . NRC inspectors possess a wide variety of

engineering and technical disciplines. They actually
observe the craftsmen and verify construction work as it
progresses. By the use of sampling techniques, inspection

of quality assurance and quality control programs, in-
spection of vendors, auditing of contractors, by employing

identified inspection hold points and other methods, NRC

inspectors independently confirm that a plant has been

built to safety standards.

12. Considering a combination of the actual ex-

perience with the construction of Shearon Harris, CPSL's

apparently rational corporate management, nuclear safety
and quality assurance organizations, and the ability of

the NRC to verify quantifiably the soundness of Shearon

Harris construction, we conclude below that CPErL has the

management capability to construct the plant properly.



13. Management capability to safely operate a

nuclear plant is a different consideration. The Staff
has not been able to devise a method for evaluating

nuclear power plant safety performance so that it can be

measured against specific standards . The qualifications
for operat'ing a plant are largely functional in nature

compared to the discreet engineering disciplines used in
construction (such as mechanical, electrical, civil,
seismic). Quality assurance criteria are not so precise.
Unlike construction, mistakes in actual operation may not

be detected at specified inspection hold points. Technical

qualifications and reliable safety performance, independent

of NRC inspections, are much more important in operations

because of the inherent seriousness of operational error.
We regard plant operation to require a greater showing of

\

technical qualification and management capability compared

to plant construction. Therefore operating experience is
very important to our consideration.

14. "Good" operating experiences are seldom if ever

reported. Reporting requirements and inspection programs

are designed to disclose noncompliances. CPRL received'

civil penalty, no violations, many infractions and a sub-

stantial number of lesser noncompliances in the operation



of its nuclear plants. Not all noncompliances reflect upon

management. On the other hand, some circumstances which are

not official NRC noncompliances reflect, in our view, un-

favorably upon CP&L performance record. Whether these non-

compliances and other occurrences have been so numerous and

so important as to reflect upon CPErL's overall management

capability and technical qualifications is a very judgmental

consideration.

15. Prom CP%L's point of view, it recognizes that
problems existed but states that it has been without fault
because it was beset with unpredictable circumstances,

particularly an enlargement of regulatory requirements.

Applicant contends also that while its operations fell
below its own high standards, it has always complied with
NRC safety requirements, and, further, it has fully recovered

from its earlier problems.

16. The Staff is critical of CPSL's handling of

certain situations, but believes it has improved and that
no condition to the construction permit is required. Eawever, the

Staff's evaluation depends upon continuing improvement..

17. Among other things, we find below that CP@L

sometimes has been slow in responding to safety requirements

and that it failed to plan adequately for the startup of
Brunswick, its most recent nuclear plant to come on line.



We do not dwell long on whether this h bis as een a question of

fault on the part of management "F lt"au zs too difficult
to define and to identify. But we conclude that in the

public interest, the construction permit should be con-

ditxoned to require that CP%L demonstrate 'l'n a pu ic hearing

during the operating license proceeding that it is then or

timely wall be technically qualified to operate Shearon

Harris safely. We do not otherwise disturb the construction

permit.

C. Nature of the Evidence Received

3.8. In support of its direct case the Staff presented

an array of NRC staff witnesses from Region II of the Office

of Inspection and Enforcement (IM) d Wan ashington-based

officials from the Officefice of Nuclear Reactor Regulation (NRR).

Staff Panel I, representing Region II of ISE, consisted of

Mr. Long, Chief, Reactor Operations and Nuclear Support

Branch; Mr. Mur hp y, Chz.ef, Reactor Construction and

Engineering Support Branch; Mr. Brownlee, Quality Assurance

Engineer; and Mr. Dance, Chief of a Reactor Project Section

This panel explained the functions of the Office of In-

spection and Enforcement and how t t'wes imony was prepared

in this and other proceedings.
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19. Staff Panel II consisted of I@E construction

specialists from Region II including Messrs. Murphy and

Brownlee who were joined by Mr. Bryant, Engineering Support

Section Chief; Mr. Herdt, Project Secti'on Chief; and

Mr. McFarland, Principal Inspector in the Projects Section.

Panel II testified concerning CP%L construction experience

and IRE's assessment of its management and technical capacity

to construct Shearon Harris.
20. Messrs. Long and Dance appeared again in Staff

Panel III, and, as operations specialists, testified con-

cerning CP@L's operating, experiences and I@E's assessment

of CPkL management and technical capacity to operate nuclear

plants.

21. The members of Sta ff Panel IV were Mr. Minor,

the NRR licensing project manager for Shearon Harris;
Mr. Haas, Quality Assurance Branch Chief, Office of NRR;

Mr. Schwencer, Operating Reactor Branch Chief, NRR; and

Mr. Allenspach, a quality assurance engineer with the NRR

Project Management Division. Panel IV testified concerning

the role of the Office of Nuclear Reactor Regulation in the

licensing process and how that office determined the

sufficiency of CPLL's technical and managerial capacity.



22. The Staff also presented the testimony of

individual I@E inspectors with actual inspection experience

with CPS''s nuclear plants. These witnesses included

Mr. Cantrell, the inspector whose concerns resulted in the

remand. Mr. Cantrell, at the Board's request, observed the

entire evidentiary hearing on the remanded issue. He also

participated with Staff counsel in the cross-examination of

Applicant's witnesses, and was permitted to counsel the

Board about his view of the evidence.

23. Also in support of its case, the Staff presented

exhibits which included computer printouts of inspection

summaries at CP&L facilities, (Staff Exh. 12), a computer

printout of Licensee Event Reports (Staff Exh. 13) and

several series of NRC-CPLL correspondence concerning various

inspections.

24. For its case, Applicant presented the testimony

of several top CP%L officers, Mr. Jones, Senior Executive

Vice President and Chief Operating Officer; Mr . Utley,

Senior Vice President in charge of Power Supply; Mr. Banks,

Manager of Nuclear Generation; and Mr. McDuffie, a Senior

2/ A complete list of exhibits received in the remanded
hearing is appended hereto. Staff's unopposed motion
da'ted March 30, 1979 to receive Staff Exhibits 12, 13,
14, 16, 19 and 20 is granted.



Vice President, Engineering and Construction. These

witnesses presented individual written testimony and

testified orally as a panel concerning all aspects of the

remanded issue. Applicant also presented as a panel Messrs.

McManus, Loflin, and, again, Mr. Banks who are respectively

the present and previous CP&L Managers for Corporate Nuclear

Safety and Quality Assurance Audit. Applicant's documentary

presentation included its Operations Group Manual (App. Exh.

GG) and description of its training program (App. Exh. HH).

The Board accepted as its own exhibits inter alia the three

volumes of the report of the Office of the Inspector and

Auditor (Bd. Exh. 9-11), and a Staff document, "Board

Notification-Licensee Regulatory Performance Evaluation"

(Bd. Ex. 8).

25. We have dwelt at some length upon the nature of

the evidence received in the remanded hearing because we

believe the reliability of the evidence is an especially

important consideration. The quality of the testimony

presented by the Staff is excellent. The Staff witnesses

were correctly selected and well-balanced for our purposes.

Together they, demonstrated thorough knowledge of the facts

in issue, expertise in the subject matter, and the authority

to testify concerning the position of. their respective

organizations.
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26. The quality of the testimony presented by CPS',L

was good. Their witnesses were high ranking and spoke

authoritatively for Applicant-. Their expertise was sound.

However, in several instances, as we specifically discuss

below, it appeared that Applicant's witness had an in-
complete command of the details of some of the factual
issues. In each instance where testimony or evidence was

requested by the Board, the response from both Staff and

Applicant was, as far as we can determine, complete and
3/accurate .—

3/ Citations to oral testimony are given to transcript
pages by the notation, "Tr."; for example — "Jones
Tr. 3569." Citations to prefiled written testimony
are given by the notation, "p ." or "pp ."; for example"St'aff Panel IV pp. 9-12." Prefiled written testimony
appears after the following, transcript pages:
NRC Staff Witnesses:
Staff Panel I (Long, Murphy, Dance - Tr . 2198

and Brownlee)
Staff Panel II (Murphy, Bryant, Herdt, — Tr. 2539

Brownlee and hicFarland)
Staff Panel III (Long and Dance) — Tr . 2937
Staf f Panel IV (Miner, Haass, Schwencer — Tr . 3260

and Allenspach)
Wilber
Cantrell
Applicant's Witnesses:
Jones
Utley and Banks
McDuffie
McMannus

— Tr . 2836
— Tr. 3347

- Tr . 3494
— Tr . 3502
— Tr . 3505
— Tr . 3769
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II. FINDINGS OF FACT

A. Analysis of CP&L's Management

1. Management Organization and Training Program

27. At the hearing commencing on February 27, 1979, it
was established that CP&L has divided its corporate organiza-

tion into,two main areas, administration and operations.

J. A. Jones was Executive Vice President and Chief Operating

Officer for CP&L. Jones following Tr . 3494, pp. 9-11, 26-29.

Reporting to Mr. Jones were three Senior Vice Presidents

(M. A. McDuffie, Engineering & Construction Group; E. E.

Utley, Power Supply Group; and W. J. Ridout, Customer &

Operating Services Group) and a Department Head (W. W.

Morgan, Systems Planning & Coordination Department).

Jones, pp. 13-15.

28. Subsequent to the hearings, CP&L supplemented that
testimony, with consent of the parties, to report changes

in the CP&L's management organization which were approved

by its Board of Directors 'on May 16, 1979. Applicant
4 yExhibit PP. Mr. Jones was promoted to Senior Executive

Vice President and he continues as Chief Operating Officer.
Reporting to him are Executive Vice President E. E. Utley

(responsible for the Power Supply and Customer Services

Groups), and the Senior Vice. President —Engineering

4 / Applicant's Exhibit PP is received into evidence.



and Construction Group, M. A. McDdffie. Reporting to

Mr. Utley are two Senior Vice Presidents (D. V. Menscer,

Power Supply Group; and W. J. Ridout, Customer Er, Operating

Services Group). Applicant's Exhibit PP at 2, Fig. B.

29. Effective September 1, 1979, a new Nuclear Safety

and Research Department will be headed by Dr. Thomas S.

Elleman, who presently is Chairman of the Department of

Nuclear Engineering at North Carolina State University.
As a Vice President of CP&L, he will be responsible for
the functions of Corporate Health Physics and Corporate

Nuclear Safety and Quality Assurance, in addition to
research functions within the company. The director of

Corporate Health Physics and the manager of Corporate

Nuclear Safety and Quality Assurance Audit will also con-

tinue to have direct access to Mr. Jones. Applicant
Exhibit PP at 3.

30. CPkL is engaged in active training programs to

train people both to construct and operate the Harris

facility. Utley 8c Banks, pp., 73-76; McDuffie, pp. 38-39.

Further Applicant is engaged in substantial efforts to
recruit an adequate staff to operate Harris. Utley 5

Banks, pp. 84-97.

31. In anticipation of the large numbers of technical
and craft persons which will be required by CPkL for the
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Harris Plant and other plants in the future, CPErL has

established a centralized training facility at the Harris

Energy 5 Environmental Center located near the Shearon

Harris plant site. Utley-Banks, p. 91. CPkL submitted a

synopsis of the long-range training plans for its Generation

Department and the schedule of implementation of its training

program. Applicant's Exh. HH. A PWR simulator has been

installed at the Harris Energy 0, Environmental Center and

is being used. Operations personnel from the Robinson

Plant are presently receiving "hot" license training and

retraining on the PWR simulator. Some of these personnel

will be available for the operation of Harris. This

simulator will be used extensively in training personnel

for the Harris Plant. Utley-Banks, p. 75. There is no

"certification" of the training center or simulator by the

NRC, but the regional operating license examiner has

evaluated the center and reports that it is acceptable.

Long, Tr . 2947, 3218.

At the Harris site CPEcL has provided a craft
training coordinator whose full-time assignment is to co-

ordinate and monitor the on-site training programs. At

the time of the hearing 468 craftsmen had completed training
and 165 more were enrolled. With CP%L's approval and



17

encouragement, Daniel Enternational has also established

training in several craft areas. McDuffie, pp. 38-39.
N

CP@L's direct participation in craft training is an improve-

ment over the situation at the Brunswick Plant where formal

training was limited to welding, which was under contractor
control. McDuffie, pp. 38-39, Appendix 6, Tr. 3492. The

Staff has reviewed Applicant's proposed training plans and

believes they are adequate, with its personnel-selection

program, to assure'hat a qualified and capable operating

staff will be available. Staff Panel IV, p. 19.
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2. NRR'S REVIEW OF CPkL'S QUALITY,
CONTROL AND M'ANAGEMENT CAPABILITY

Under 10 CFR 550.40(b) the Staff is required to

determine whether an applicant for a construction permit

is technically qualified to engage in the proposed acti-
vities which, at this stage, are the design and construc-

tion of the proposed facility. The technical and managerial

capability an applicant needs to have within his own

organization varies over a broad range depending upon several

factors.- These are the utilization of previous designs, the

development of new or unique design features, and the degree

to which the utility either retains internally or contracts
for design, engineering and construction services and

specialized consultants to undertake the details of the

design and construction of the proposed facility. Staff
Panel IV, p. 6. A review of these matters is done through

NRR-- Id.:.

34. NRR also determines at the construction permit

stage that the applicant has developed plans that provide
~ reasonable assurance that a qualified and capable staff will

be available for the operation of the facility. Id. at 20.

Under 10 CFR 5 50.34(a) (6) an applicant is required to sub-

mit for review a preliminary plan for the organization,
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training of personnel and conduct of operations during the

construction permit phase, and NRR makes such a review.

Miner, Haass, Allenspach, Tr . 3335-36.

35. NRR evaluates each utility individually and makes

a determination regarding the technical qualifications of

that utility to undertake the activities that would be

authorized by a constriction permit. A finding by the Staff
on this subject is subjective and judgmental in nature, and

no specific quantitative guidelines are available for
making this determination. Staff Panel IV, pp. 1-7.

Utilities do not fall within discrete organizational des-

criptions; each is somewhat different. But if a utility
fell without the bounds of normalcy the NRR Staff would

recognize that. Allenspach, Tr. 3336-37.

36. The Staff has identified and defined the factors
that are its bases for making the overall judgment regarding

the Applicant's technical qualifications . Staff Panel IV,

pp. 1-7. The specific items. which were considered by NRR

in evaluating CP&L's technical capability are:

1. the Applicant's organizational structure
to design and construct the facility;

2. the experience and capability of the
Applicant's technical staff;

3. the Applicant's performance during the
licensing process in resolving problems
and meeting NRC requirements;

4. the Applicant's quality assurance program;
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5. the Applicant's past experience in the
design and construction of nuclear plants
or in~activities of similar scope and
complexity;

6. the past experience of the Applicant's
principal. contractors; and

7. the Applicant's organizational structure to
operate the plant once it is built.

Staff Panel IV, p. 9.

37. NRR believes CP%L's structure provides clear lines
of authority and divisions of responsibility for the Shearon

Harris project and is thus acceptable in this regard. The

CP%L Engineering and Construction Group, under a Senior

Vice President, has the primary responsibility for the

design and construction of the Shearon Harris facility.
The functions of. the Engineering and Construction Group are

implemented through several departments. The Power Plant

Engineering Department implements CPEcL's responsibility for
the design of the Shearon Harris facility. The Power Plant

Construction Department implements CP&L's responsibility
for the construction of the Shearon Harris facility. The

Technical Services Department implements CPEcL's responsi-

bility for nuclear licensing and quality assurance activi-
ties for engineering, design and construction activities
for the- Shearon Harris facility. Staff Panel IV, p. 10.
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38. NRR reviewed the qualifications of key personnel

associated with the Shearon Harris project. NRR states

that these persons have extensive experience in their fields,
including experience in nuclear power plant projects. In

its judgment the manpower levels currently assigned, the

availability of additional personnel, and the experience

levels of key personnel are adequate for CP%L to carry out

its responsibility for the Shearon Harris project. At the

time of the NRR survey of CPLL, the Power Plant Engineering

Department had a current roster of approximately 62 pro-
fessionals of which about 13 were assigned to the Shearon

Harris project. Approximately 31 additional professionals

were assigned to the project on an as-needed basis. The

Technical Services Department had a current roster of ap-

proximately 94 professionals of which about 38 were assigned

to the Shearon Harris project. Approximately 46 other pro-
fessionals were assigned to the project on an as-needed

basis. The Power Plant Construction Department had ai current

roster of approximately 112 professionals of which about 56

were then assigned to the Shearon Harris project. Approxi-

mately 21 other professionals were assigned to the project
on an as-needed basis. Staff Panel IV, pp. 8-11.

39. The Applicant's quality assurance. (QA) program for
the design and construction of the plant must meet the pro-
visions of Appendix B to 10 CFR 50. The Staff provides

guidance in pertinent Regulatory Guides and endorsed standards.
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40. The NRR staff has reviewed and approved the

Applicant's QA program. A description of the Staff's
evaluation of this program is presented in Section 15.0

of the Safety Evaluation Report and Supp'lement No. 2.

Since the issuance of these documents, CPSrL has further
strengthened its program in later PSAR amendments by

making commitments to numerous subsequently published

Regulatory Guides on QA. A further strengthening of the

QA'ommitment over and above those which appeared earlier
in the PSAR have been the commitments made by Ebasco and

Westinghouse to implement the QA provisions of their
topical reports on QA; namely, Report Nos. ETR-001 titled
"Ebasco Nuclear Quality Assurance Manual" and WCAP-8370

titled "Westinghouse Water Reactor Division Quality Assurance

Plan." These reports include commitments relative to more

recent Regulatory Guides in the QA area. Staff Panel IV,

pp. 14-15.

41. By letter dated October 23, 1978, CP%L stated that
they intend to make minor changes in their corporate QA

program. The functional responsibility for performance of

QA audits of Westinghouse and its vendors, Ebasco and its
vendors and'other outside contractors will. be shifted from

the Corporate Nuclear Safety and Quality Assurance Audit
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Section to the Engineering and Construction Quality Assurance

Section. NRR has reviewed this change and finds that it
satisfies Staff requirements and is therefore acceptable.

To summarize, NRR has found and continues to find CP8cL's

commitments on QA in Section 1.8 of the PSAR to be accept-

able. Staff Panel IV, pp. 9-15.

42. NRR considers a utility's past experience in the

design and construction of nuclear power plants and its past

experience in activities of similar scope and complexity.

CPRL has been active in the nuclear field since 1956 when

the company, in conjunction with several other utilities,
formed the Carolina-Virginia Nuclear Power Associates, and

built and operated the Parr Nuclear Plant which was a proto-

type of a commercial size plant. In 1966, CPEcL began work

on the H. B. Robinson Nuclear Plant that went into commercial

operation in 1971. In 1968 CPRL began work on the Brunswick

Steam Electric Station. The two-unit Brunswick

Station. went into commercial operation in 1975 and 1976,

As a result of its experience with these plants CP@L has

strengthened their management and QA control for the Shearon

Harris Project. NRR considers CP%L to be a utility with
considerable learning experience in the design and construc-

tion of nuclear power plants. Staff Panel IV, p. 16. As we
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discuss further below, CP%L did not assume direct control

of construction until it began its Shearon Harris plant.

Therefore its construction experience prior to that time

has been mainly one of observation, not practice.

43. Applicant's principal subcontractors, Westinghouse,

Ebasco and Daniels have wide experience in the design,

fabrication and construction of nuclear facilities. The

past experience of these principal contractors indicates

a capability to undertake a project of this magnitude and

complexity. Staff Panel IV, pp. 17-18.

44. As stated, CPErL's organizational structure to

operate the nuclear facility, at the construction permit

stage, must indicate that adequate plans have been developed

to assure that a qualified and capable operating staff will
be available. The, Staff reviewed and approved CPCrL's pro-

posed plans for selection and training of the personnel

for the Shearon Harris facility. Staff Panel IV, pp. 19, 20.

NRR conclusions are reported in Sections 12.1 and 12.2 of

the Safety Evaluation Report and Section 12.2.1 of Supple-

ment No. 3 to the Safety Evaluation Report. At the con-

struction permit stage NRR reviewed and approved the

Applicant's proposed plant staff organization, the qualifica-
tion requirements for those plant staff positions, and as
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we discussed above ppel5-2:7, the proposed training program
5/for the plant staff members. — Staff Panel IV, pp. 19, 20.

At the operating license stage the NRR staff will review the

CP@L organization to assure that it will provide an adequate

organizational arrangement and operating staff. This review

will include the organizational structure for the plant

staff, the ongoing training program, qualification require-

ments, and qualifications for key plant staff personnel.

After review and approval by NRR, I@E'erifies. that the

staffing is be'ing carried-out in accord with requirements.

AS'taff Panel .IV . pp.,19=20.

** ~1'
CP8gL's QA program for operations to assure that the program

provides for a comprehensive system of planned and systematic

controls such that quality-related activities for operations

will be conducted in accordance with requirements. NRR has

concluded that the CP%L has developed plans at the construc-

tion permit stage of review that provide reasonable 'assurance

that a qualified and capable staff will be available for the

5 / See finding on CPErL's training program 9'0 and
g 31 ~su ra.
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operation of the Shearon Harris facility, During the

operating license review, NRR will evaluate the Applicant's

technical qualifications to operate the facility. Staff
Panel IV, p. 19-20.

46. Based on NRR's evaluation as previously described,

it is their conclusion that CPErL possesses the technical

qualification to carry out its responsibilities with regard

to the design and construction of the Shearon Harris

facility. NRR has reviewed the information regarding the

performance of CP8rL on the Shearon Harris and other CPkL

projects as described in Shearon Harris testimony prepared

by the Region II staff of ICE and'RR's conclusions with

'regard to'. CP%L's technical qualifications"remain,the same.

Staff.-Panel. IV, pp. 16-, 20;'Staff Proposed Findings. $ 33,.'

17 ~ ~
'

3 . MANAGEMENT ATTITUDE

47. The Senior CPErL corporate officers charged with the

construction and operation of nuclear plants testif ied

extensively at the evidentiary hearing and were cross-

examined thoroughly by the Staff, Intervenors and members

of the Board. Tr. 3516-3767. The witnesses in their
written and oral 'testimony were emphatic that top CPkL

management officers are committed to quality control. and

nuclear safety. E.g. Jones, pp. 20-25, 31; Tr. 3636-38;
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Utley, Tr. 3599, 3702. An important aspect of their
credibility was their forthright recognition that CP%L has

experienced problems in the operation of their nuclear units.
E.g. Jones, p. 4; Tr . 3575-77, 3585, 3614-15; Utley-Banks,

pp. 31, 35, 52-53; Utley, Tr. 3531, 3535, 3599, 3602-03,

3610-15, 3624, 3628; Banks, Tr. 3617-18. We learned that
the Chairman of the Board, as well as the Chief Operating

Officer regularly become involved in matters of quality
control and nuclear safety. Jones, Tr . 3736-37.

48. At the Board's request, CPkL presented the testimony

of its Manager of Corporate Nuclear Safety and Quality
Assurance Audit Section who was joined in a panel by his
two predecessors in that position. Tr . 3767-3783, Nuclear

safety and QA audit appears to be a strong function within
the CP%L management organization with independence from

operations and construction . Id . passim .. The chief Nuclear

Safety and Quality Assurance official directly reports
(functionally, not administratively) to the Chief Operating

Officer and has access if needed to the Chairman of the Board.

McManus, p. 12, Tr. 3770-76; Applicant's Exhibit PP, p. 3.

49. The Board was convinced by the demeanor and responses

of the CP%L witnesses that its top management is motivated

and committed to nuclear safety and quality control. However, while

motivation and 'personal. commitment are necessary, these

qualities alone are not a sufficient basis upon which to
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conclude, that,CPRL has the management capability to

construct and to operate Shearon Harris safely.

50. Corporate management has changed and is continuing
I

to change as evidenced by the large reorganization of June l,
l979. Applicant's Exhibit PP. The Chairman of the Board

and Chief Operating Officex are both approaching retirement.

Jones, Tr. 3742. The witnesses whose testimony we found

convincing may or may not be the persons directing the final
construction and the operation of Shearon Harris. Moreover,

expressions of commitment.,in the hearing room, no matter

how sincere, are not as reliable as work-a-day manifestations

of commitment..

5l. It is significant that management motivation is not

one of the seven factors listed by HRR-.

as" having" been" used in 'evaluating.CP@L management.

capability, although it may be subsumed in some of them.

Paragraph SS, ~sn ra St.aff Panel IV, p. 9. RRR prefers

to measure motivation by performance. Moreover, while

motivation is an important factor, it is not an overriding

ohe. Minor, Tr. 3337-39.

52. The NRR witnesses pointed to two circumstances

observed by that office during the review of the Shearon

Harris application from which a positive attitude by CPkL
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personnel may be directly inferred. Both relate to CPkL's

active leadership role with its principal contractors . The

first concerns the degree to which CP&L handles the dis-
cussions during its. technical meetings with the Staff.
CP%L personnel led and participated fully in all technical

meetings with the Staff, except those dealing with the most

specialized technical areas. As a result, NRR believes

that the CPkL personnel involved had a full understanding

of the technical issues that were being discussed. Staff
Panel IV, p. l2.

53; A second indication of CPEaL's active role with its
principal contractors is the manner in which CPSL personnel

approached technical issues with the Staf'f'. During review

of an application, situations arise in which the Staff
requires that an Applicant conform to, or propose acceptable

alternatives to numerous technical positions on various as-

pects of the design that affect the safety of the plant.
CP8rL personnel have actively pursued the bases and back-

ground of the Staff positions in order to obtain a clear

understanding of the Staff concerns so that they could

respond appropriately. In a number of cases CPErL disagreed

with the Staff technical positions and proposed alternatives

to the positions for Staff consideration. These actions

were for the most part taken in a timely manner such that
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resolution was reached in a manner acceptable to the Staff

on almost all such issues. NRR believes that it is reason-

able to assume that CPhL personnel have and will continue

to have this same positive attitude and approach in their
reviews and audits of -the design and construction acti-
vities of their principal contractors. Staff Panel IV, p. 13.

54. On the other hand, NRR's Mr. Schwencer, who as

Chief of a Reactor Operating Branch, managed licensing for

the operation of Robinson and Brunswick, believed that there

have been instances when CPErL was not as responsive nor as

timely in its responses as he might have wished. Staff

Panel IV, p. 5. This had no significant impact upon public
6 /

health and safety, however. Id. He believes that CP8cL

has acceptable managerial and technical competence. Id. p. 4.

Mr. Hannon of NRR has had recent contact with CP@L

as its Brunswick operating project manager, and reports that

at times he experienced some difficulty in obtaining certain

requested information in a timely manner but, on the whole,

CP&L has been responsive in nine major issues which he has

handled. Mr. Trammell, with similar experience,,has been

concerned by repetitive events involving the same problem

at Brunswick and he believes that CP%L once had a serious

6 / Beginning at Tr. 3324, Mr. Schwencer states that this
was not a matter of luck and explains why.
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misunderstanding about quality assurance criteria relating
to the seismic support system. This was resolved to his

satisfaction, however. Mr. Zwetzig believes CPkL was very

competent from his viewpoint as NRR's Robinson operating

project manager, although on one occasion he thought CPErL

was somewhat understaffed. Attachments, Staff Panel IV".

56. The Commission's basic information regarding the

actual construction and operation of a nuclear power plant

is derived from inspection of the facility conducted by

NRC's Office of Inspection and Enforcement (ISE). Those

inspections in the case of CP8rL are conducted by the Atlanta,

Georgia, ISSUE regional office (Region II), which also reviews

all Licensee Event Reports prepared by Licensees . Staff
Panel I. IRE inspectors have the most day-to-day contact

with CPkL personnel. Messrs. Long and Dance, senior

Region II ICE operation officials, described CPkL as "a

conservative management organization, tough in dealing with

the issues that tend to create an expansion of manpower

requirements" and, while they "... are strong defenders of

their positions;...", they have met commitments promptly

once decisions were made. Staff Panel III, p. 9.

Concerned .that the use of the word "conservative"

in describing CPkL's management may not be clear, the Board
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strongly prodded Messrs. Long and Dance as to whether

"conservative" was a euphemism for other terms used in
describing this idea. It became clear that "conservative"

\

is used in the financial, not safety sense. Tr. 2971-77,

3006-3014, 3088-90. CPRL is reluctant to spend money without

a clear indication of need. In marginal cases, where health
and safety is not clearly involved, CP8rL is slow in applying
resources. Staff Panel III, p. 68, Tr. 3122-23.

58. In its proposed finding 20 (p. 8) Staff urges a

finding that CPkL's concern with safety is not the same as

the NRC's; that, for example, the Senior Vice President for
Power Supply receives power generation reports daily and

immediate reports on units out of service. But he does not

receive all of the Licensee Event Reports sent to NRC, only
LER trend reports with which he is not particularly familiar.
The proposed finding is supported by the record and the

Board adopts it. Utley, 3627, 3637; Staff Panel III, p. 11;

Long, Tr. 3015-16, 3050-51. Applicant's objection to the

example may have some merit as to the implication that senior
7/

management should review each LER, no matter how trivial.

7 / Applicant's reply to Staff 's proposed finding, p. 11.
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But the basic idea that CPErL manages its operations from

the financial, as well as safety. viewpoint, is not disputed

and permeates the record.

59. Despite these observations, Region II operating

officials believe CP&L management to be adequately motivated .

Staff panel III, passim. Not all Region II InE operating
inspectors agree. Mr. Cantrell 's basic original concern was

one of attitude. Mr. Long'equested operating inspectors
under his supervision with experience inspecting Robinson,

Brunswick or Harris to comment on CP%L management. The
t

responses are attached to the testimony of Staff Panel III.
pour responses indicated concern about CP8SL personnel

attitude.
Comment:

Although Brunswick supervisory personnel
met ANSI N18.1-1971 qualification require-
ments, it is the inspector's opinion thatstaff training could be increased and that
a deeper involvement in day-to-day acti-
vities is merited.

Comment:

'In my early inspection of CPErL plants (3
inspections in 1975) I formed a strong
impression or opinion tPat plant manage-
ment was giving only lip service to the
concepts of having and adhering to
adequate procedures and to putting safety
ahead of short-term production goals.
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Comment:

In that I requested an enforcement conference
in December 1974, it is clear that in my
judgment, CPRL management was not sufficiently
responsive to NRC concerns. However, I do
not equate this with an inability to operate
a nuclear facility.

Comment:

Capable, but will only meet the minimum
requirements - don't take that extra step
that most other utilities take.

60. A few other responses were unfavorable but unrelated

to management attitude. Most of the operating inspectors'/

responses were not critical. Somewhat in contrast, but

consistent with the pattern observed by the Board through-

out the hearing, I@E officials charged with construction

inspection did not place much emphasis upon management

motivation in their testimony. But see Staff Panel II,
pp. 17-18, Tr. 2769-70. Mr. Murphy, Chief of Region II
IRE construction branch sent to his staff questionnaires

similar to those sent out to operations'nspectors but

none of the responses referred to management attitude.
Staff Exh. 17.

8/ The Staff document, Board Notification Licensee
Regulatory Performance Evaluation, February, 1 9
Bd. Exh. 8 includes an unfavorable comment about

the operation of Robinson from an anonymous IM
inspector:
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61. The Board concludes that management motivation reposes

in its component individuals, not the corporate body. Those

individuals appearing before us seem to be well motivated,

but motivation cannot be measured precisely. While motiva-

tion is important, a more reliable indicator of management

attitude toward nuclear safety and quality is the commitment

of the corporation's resources and its performance.

8y Footnote continued
"Low number of LERs reflects attitude of reporting
only items that are conspicuously reportable.
Licensee impedes IE freedom of movement and a'ccess
at site. No information freely given. Definite
attitude of do only what is required." Board
Exhibit 8, Tab 6, p. 8.

The contributors ta the report were assured thattheir identities would not be revealed. We have
doubts about the wisdom of such assurances for
Board notification documents . We also question theStaff's authority to bind all elements of the
Commission to its commitment. But, the fact is,in this case, there is no way to identify the author
of this comment. Therefore this information is not
a basis for a finding of fact. It is reported here
as a part of the Board's responsibility to explore
thoroughly in assuring that a full record is developed.
We were able to determine by the processes of elimina-
tion that the author of the comment was among those
ICE inspectors who responded to the respective in-
quiries oi'heir supervisors, Long and Murphy; er o,
the author of the comment has either expressed him-
self in other terms or did not believe that his
opinion was important enough to be presented to the
Board in this proceeding. Tr. 2990-94, 3784-85.
Board Exhibit 8 is received in evidence for the
limited purposes referred to on page 71 n.l6 and
page 73,
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B. CP%L's Management Performance

62. As noted, the NRC receives most of its information
about the actual construction and operation of a nuclear
power plant from the Office of Insyection and Enforcement,

in this instance, from its Region II office. Staff Panel

I, pp. 4-5.

63. IRE does not determine the requirements which licensees
are to meet. NRR reviews licensee's plans (Preliminary
Safety Analysis Report and Final Safety Analysis Report

, (SAg)) and determines that these plans meet current require-
ments. I&E then inspects to determine if the licensees
are conforming to the commitments and/or requirements
described in the SAR. I%E inspectors do not have authority
to impose requirements on licensees . If the licensee is not
meeting requirements IRE takes enforcement action; if the

requirements have not been properly defined, IRE refers
the problem to headquarters for resolution or clarifica-
tion. Staff Panel I, p. 27.

64 Appendix B to 10 CFR 50, requires a licensee to
develop and implement a quality assurance program (QAP)

which is a part of a management control system. This is
a detailed inspection and test program assuring approved
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procedures for all significant safety actions. The

verification program requires up to 100% inspection by the

licensee's quality control personnel of a multitude of

individual quality verifications. IRE's inspection of an

Applicant's or Licensee's JAP is a major function of the

NRC's inspection program. Staff Panel I, p. 6.

65. IRE performs selective inspection, but does not

attempt to perform a 100% verification of all phases of

the licensee's program. Inspection of hardware, observa-

tion of testing, review of organization, procedures,

records and all other inspection activities are not aimed

at approval of individual components, actions, or pro-

cedures, but rather, at evaluating whether or not the

licensee's management control systems are working. Staff
Panel I, p. 6.

66. Region II branches most concerned with CPErL and

this„ proceeding are the Reactor Construction and Engineering

Support Branch (Construction Branch) and the Reactor

Operations and Nuclear Support Branch (Operations Branch).

The Construction Branch inspects the licensee's activities
b.

associated with the construction of the facility including

design„controls, procurement, vendor audits, site con-

struction, the functioning of the management control systems
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and the JAP. The Construction Branch follows up. on problems

identified by the licensee and which by regulation are re-

ported to the NRC, and participates in investigations into

licensee's activities. The responsibilities of the Opera-

tions Branch are similar to those of Construction except

that they relate to the preoperational testing, startup

testing and operation of nuclear reactor. facilities.
.Staff Panel I, pp. 7-8. There are other differences as

we discuss below.

67. If the results of one or a sequence of inspections

indicate a deterioration in the performance of the licensee's

program, in-depth inspection will be conducted to upgrade

the degree of control exercised at the highest level of the

control system pyramid to assure that deterioration is
checked and the program as a whole is returned to a

satisfactory level of quality. Staff Panel I, p. 8.

= 68. ICE conducts a sampling but not statistically
random inspection program. The specific areas reviewed in
detail are selected from those most important from a nuclear

safety standpoint. By a specific spot checking and sampling

review of QC actions I@E tests whether a licensee's quality
assurance program is working. Review of the overall pro-

gram gives IRE considerable confidence that spot checking
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and sampling review provides an accurate assessment of

the licensee's performance in meeting regulatory require-

ments. Staff Panel I, p. 9.

69. Inspection of the implementation of the licensee's

quality assurance program, a non-random sampling, involves

checking whether actual work activities comply with procedures,

license requirements, technical specifications, and plant- and

code requirements. ISE inspectors question craftsmen and

operators to determine if they understand, and are adhering

to applicable limits and requirements. The inspectors ob-

serve operating instruments and recorder charts to determine

Chat operations are being conducted within regulatory re-
quirements. They observe instruments being calibrated.
Observations are made as equipment is started up, shut down,

or otherwise changed in operating mode. These observations

and individual discussions with, and questioning of, people

actually doing the work provide a basis for determining how

well the licensee is actually implementing its quality
assurance program.,Staff Panel I, p. 9.

70 'n x'eviewing the testimony'of the. witnesses "from NRR

and"the two branches of I@E, d'ifferences in their approaches

are evident. Construction inspectors are less concerned

with management capability than with qualifications„of the

technical personnel directly involved in construction.
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Staff Panel II, generally, e.g., Tr. 2770, 2776. How well,
(not how fast) the plant is constructed is the best test of

management effectiveness. Murphy, Tr. 2762. I@E Con-

struction Branch makes little analytical evaluation of

management (Tr. 2766) and is not concerned that NRR must

make judgment al determinations about management. Tr. 2760.

From the public health and safety inspection view-

point, construction inspection involves less urgency than

operations inspection according to the respective Chiefs

of the Construction Branch and Operations Branch of ICE,

Region XI. Murphy, Tr. 2751; Long, Tr. 2312. Construction

Branch inspectors conduct interviews with craftsmen and make

on-site in-depth observations within the inspectors'pecific
construction disciplines. They observe work in progress

noting where work is interrupted for identified inspection
hold points. Staff Panel II, pp. 7, 8. Their inspectors

have discrete engineering, disciplines, such as civil,
mechanical, electrical, instrumentation,-;,welding.',. seismic

and soils. Id. p. 9, Long, Tr. 2313. In construction, the

Applicant has the continuing and timely assistance of its
major contractors, the architect-engineer, nuclear steam

system supplier, and constructor, all of which are subject

to QA 'inspections and audits by the Construction Branch.

Id . p. 8. For problems outside the skill of Applicant and
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its contractors, CPRL can hire consultants. Id. p. 57.

Recognized industry codes and standards are available.
Id . p. 12.

Even though construction inspection is in detail and

contemporaneous with actual construction, it is--concerned

only with overall management control systems and QA/QC

programs.'. This is also the. case with operations. However,

according to IREE's Mr. Long, who has extensive experience

in both operations and construction inspection, quality
assurance is not a term easily applied to operating plants.

Long, Tr. 2315. Appendix B to 10 CFR 50, as acknowledged

by Mr. Long, applies to both operations and construction,

but, in his view, the quality assurance criteria in the

Appendix are more easily applied to construction; that QA

for operations is more of a management control system. Id.
We agree that Appendix B on its face seems more applicable

to construction. Construction inspection can verify the

adequacy of the 'work in almost all areas. There are many

codes, standards, and approved procedures in construction

compared to operations where there .is flexibility in

determining the application of the quality assurance program.

Long, Tr. 2316. Half the operating people are only semi-

specialized and not in engineering, but in functional areas.

Long, Tr. 2314-15. The time frame is more prolonged in
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construction, while, as Mr . Long observes, "[I]n the operatiag

plant obviously the plant must be safe right now to continue

operating or start up ...."Tr. 2312.

73. For these reasons, particularly the quantitative

construction standards, and the opportunity for timely and

quantifiable verification by the NRC, we conclude that con-

struction in accordance with the SAR and Commission re-
quirements depends less upon management capability than

9/
does safe plant operation.— This may explain in part

why the record in this proceeding produced relatively little
evidence about CP%L construction experience compared to its
operating experience.

2. CPErL's Construction Ex erience

74. Before Shearon Harris CP&L constructed three nuclear

units.; Robinson Unit 2, and Brunswick Units 1 and 2.

Robinson 2-was a Westinghouse "turnkey" project and CPErL's

management involvement was minimal. Staff Panel II, pp. 10,

13. The I@E Construction Branch witnesses analyzed its ex-

perience with Robinson and expressed the view that the

9/ This comparison should not be regarded as disparaging
of CPErL construction management, whom we believe to be
and find to be qualified to construct the plant.



- 43

reported construction incidents had no bearing on CPSL's

ability to run a QA/QC program. Id. pp. 25-38. The Staff
does not believe QA/QC competency was demonstrated in con-

structing Robinson because the function of QA/QC was at

that time in its infancy. Id. p. 35. QA/QC, such as it
was, was handled by Westinghouse and Ebasco. Id. p. 31.

The most that can be said for the Robinson experience is
that CP%L was heavily involved in pressing for complete

resolution of problems and better control. Id. The Office

of Nuclear Reactor Regulation regards the Robinson project

to be a learning experience for CPErL. Staff Panel IV, p. 16.

We agree and so find, but it is not a direct demons tration
of management capability or incapability.

75. Brunswick's construction permits were issued in
1970. Staff Panel II, p. 38. This was a transitional
project for CPRL. It was not a turnkey project but CPkL

did not manage the construction. The constructor, Brown

and Root, performed site QA/QC functions with CP%L said to

be auditing. , Id. p. 10. What CP%L audited in the early

stages of construction at Brunswick is not clear because

there was no QA/QC program in effect to audit. Nor did NRC

require one. Id. pp. 41-44. It was not until the latter
stages of constructing Brunswick 2 that CPkL made organiza-

tional changes to increase its on-site participation in

on-site construction and QA meetings. Id. p. 47.
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76. The Staff has reviewed the deficiencies observed

during the construction of Brunswick. They have been mostly

random and indicate no systemic weakness in management. Id.

pp. 46-47. But there was a continuing trend of a.,high turnover

in.-welders and a scarcity 'of properly qualified welders in 1972.

Id. pp. 39-50. The Staff commends CP@L;for,,their solQtion to this

problem. Id. p. 40. Because of CPEcL's limited involvement

in the construction of Brunswick we are unable to find 'that

it reflects favorably or unfavorably upon management capacity.

However the evidence does demonstrate that CPLL used Bruns-

wick as an important lesson in developing and implementing

its quality assurance programs and management organization
t

now employed in constructing Shearon Harris. McDuffie, e.g.

pp. 9, 10, 40, 48-50, 53. NRR has correctly considered the

construction experience with Brunswick to be a valuable

learning experience for CPErL management. Staff Panel IV,

p. 16.

77. The construction permit exemption. which authorized

limited work at the Shearon Harris site was issued in
January 1974, but before then, in February 1972, NRC in-
spectors began site suitability inspections. On January 27,

1978 the Shearon Harris construction permits were issued.

Staff Panel II, p. 49.
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78. From its experiences at Robinson and Brunswick, CP%L

learned that it needs to control more of the araft and QA/QC

work in order to control the overall project quality, costs

and timeliness . Id . p. 14.

79. CP%L has developed and is implementing a new site
QA/QC program and procedures for Harris. The procedures are

being written and reviewed by QA personnel who have Brunswick

or other nuclear plant construction experience. The pro-

cedures are written to implement and verify Ebasco specifi-
cations and PSAR commitments. These changes have proven

to be effective for that work completed and the work that
is presently in process. IREE inspection reports reflect
that procedural control for the work that is completed and

the work that is in process at Harris is acceptable. Id.

pp. 14, 48.

80. At the Harris facility, CP%L is managing its own

site construction and QA/QC surveillance „functions

unlike the case at Robinson and .33runswick.. GPRL site.QA:and

Engineering Units perform. the acceptance inspection functions

at Shearon Harris. CPEcL's manager of Engineering and Con-

struction QA (Raleigh Offices) performs site QA surveillance

functions. The CPE.L Corporate QA Audit Section performs site
audits. Ebasco provides architect-engineering services.
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Daniel Construction Company provides labor and direct labor

supervision. Permanent facilities are constructed in ac-

cordance with the A-E's engineering documents . Id. p. 10;

McDuffie, pp. 8-12, 24, 46-47.

81, I@E inspection further shows that in order to assure

QA/QC compliance at Harris, the manager, Corporate QA'udit
Group, whose independence and access to top management we

have discussed above, is responsible for auditing all''
QA program activities within CPkL (Engineering, Construction,

QA) and external activities of the architect-engineer,
nuclear steam system supplier and the vendors. Upper level
management reviews these reports and has obtained timely
actions where required. This program meets NRC requirements.

Staff Panel II, pp. 10-12, Murphy, Tr. 2543.

82. CP8rL presently has a program to identify safety-
related problems and it is an integral part of their QA

program. It conducts corporate level audits, engineering

and construction QA surveys, site QA unit surveys, trend

analysis of nonconformance r'eports, and QC inspection.

Additionally, CPkL routinely performs an engineering review

of matters described in the NRC Inspection and Enforcement

Bulletins and Circulars, project design changes and con-

struction work. All the CP8cL construction engineers,
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inspectors and site QA examination, inspection and test
personnel have stop-work authority or access to authority
to reject work or materials, and in fact they have done so.

Region II inspection personnel have reviewed reports, veri-
fied actions and witnessed specific cases where work was

stopped or rejected and corrective actions taken. Id. p. 21.

83. To check and determine that these problems are dealt

with, CP&L has adopted a nonconforming report system and an

audit or survey system which requires identification,
corrective action and verification of corrective action.
They employ nonconformance reports (NCR's) to handle routine
and minor problems. Deficiency and Disposition Reports

(DDR's) are used to document major problems or engineering

document deviations requiring engineering evaluations .

CP@L employees are trained to consider generic implications
of related problems. In the view of ISE the system works

and provides a mechanism for identifying, documenting and

correcting the specific problems and for making necessary

changes to the QA program procedures to minimize future
recurrence. Id. p. 22.

84. In the past CPkL has had some problems in obtaining

and retaining site workers, but this has not adversely

affected the construction schedules nor compromised the

quality of work. CPkL has established an active recruit-
ment and training unit and should be able to continue to

employ adequate personnel. Id. p. 21.
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85. During the period February ll, 1972, through

October, 1978, Region II conducted 24 inspections related
to Harris construction activities both at the site and

corporate offices. Included are seven inspections, from

July 1, 1975, through September 1, 1977, related to the

extended construction delay, which includes site storage

facilities, facilities maintenance, equipment storage and

records . The 24 construction inspections have employed 21

inspectors for approximately 150iman-.days at the construction
site, corporate offices and vendor manufacturing facilities.
Id. p. 49.

86. Three items of noncompliance have been identified
through inspection of the Harris work. One item involves

the placement of concrete for the power block structure.
This item related to sampling inspection of concrete during
placement when pumps and other conveyances are being used.

A second item of noncompliance involves a site contractor's
containment welding program and it related to documentation

for electrode control. The third item of noncompliance in-
volves the QA program pertaining to control of,documenta-

tion. This item involved control of revised drawings with
outstanding field change requests. Id. p. 51.
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87. Of these three items of noncompliance, two items were

identified as infractions. That is, if they had remained

uncorrected, they could have resulted in the failure of a

Seismic Category I system or structure in such a manner that
the safety function or integrity would be impaired. These

noncompliances are random in nature and are not indicative
of failures in CP%L's management, nor inadequacies in the

QA program. The safety significance of these items was

individually analyzed by CPEcL and, in turn, by the NRC.

In each case, CP%L has identified the corrective actions

and initiated measures to preclude recurrence. The cor-
rective actions were confirmed through NRC inspections.

Id . p. 52.

88. Region II's construction inspection and enforcement

history with CPkL does not 'indicate a lack of managerial

capability to constrict the facilities. The inspections

have disclosed no facts indicating present need for CPkL

to improve its QA/QC programs in the construction of Shearon

Harris . The specifications, QA Manuals and procedures are

current with work being done and Region II I@K inspection

reports reflect that CPErL is implementing the overall QA/QC

program commitments of the PSAR. Region II's construction

inspection and enforcement history does not indicate a lack
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of control of the QA/QC programs for construction. CPSL

is implementing the overall QA/QC program commitment of the

PSAR. CP%L has developed, implemented and manned a con-

struction QA/QC program that encompasses corporate. engineering

and design and construction activities which are commensurate

with the status of project. Id. pp. 14-17.

89. It is IRE's view that CP8iL has demonstrated no lack

of technical qualification or ability to construct Harris .

Moreover, CPEcL has supplemented their own in-house capabili-
ties with the capabilities of their consultants, an

architect-engineer, a nuclear steam system supplier and a

construction contractor who have had previous experience on

several nuclear plants. Additionally, CPfhL has hired ex-

perienced personnel to manage site construction and engineering

and construction QA activities. Engineering support, drawings,

specifications and QA/QC programs and procedures have been

developing for an extended period of time. CPErL has demon-

strated effective capability for meeting quality require-

ments for work already completed and that work which is in

process at Shearon Harris. For problems outside the scope

of expertise of CPErL, the services of Zbhsco and Daniel, are

available. Id. pp. 11, 25.

90. Based on a review of the findings by Region II
IRE construction inspections of the licensee's QA/QC pro-

grams and the implementation of those programs; the licensee's
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response to enforcement matters; the licensee's response to

reportable construction deficiencies; and discussions with

Region II IREE construction management and inspector personnel,

the Staff has concluded that the licensee's management

capabilities have been adequate to implement the QA/QC pro-

grams and management control systems to give reasonable

assurance of quality during construction, and the Staff be-

lieves there is no basis to expect that CP%L will not continue

to provide adequate management capability during future con-

struction phase activities at Shearon Harris. Region II of

IRE has reviewed CPErL's current overall construction QA/QC

program and procedures, the corporate audits and the

engineering and construction QA surveillance reports of

activities by CPRL engineering, the nuclear steam system

suppliers, the architect-engineers and the CPErL contractors

for services and hardware. Routinely the inspectors have

observed work related to the above construction activities and

records (including nonconformance reports and deficiency and

disposition reports), and periodic management reports. by both

CPRL and the constructors. The Staff has concluded that

CP8cL has maintained an adequate managerial ability during

construction phase activities at its nuclear sites and that

CP&L management is capable of constructing the Shearon Harris

facility in full compliance with NRC requirements. Staff

Panel II, pp. 4-6; Tr. 2542.
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91. Considering the review by NRR, as

evidenced by the testimony and conclusions of its witnesses;

the testimony and conclusions of the Region II IRE witnesses

concerning CP@L's construction experience at Shearon Harris;
CPkL's QA/QC program, and the technical qualifications of. the

personnel committed to Shearon Harris; considering the testi-
10/

mony and commitments of witnesses for CPEcL and further con-

sidering the inspection and enforcement techniques employed

by and the commitments of the NRC Staff with respect to the

construction of Shearon Harris, the Board concludes that CPErL

has, the management capability and technical qualifications to
construct Shearon Harris in accordance with the SAR commit-

ments and the regulations and without undue risk to the public
health and safety, and that the NRC Staff will so verify.

10/ See particularly McDuffie written testimony following
Tr. 3505 and hicDuffie, Tr. 3713-30.
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3. CPkL's 0 crating Ex erience

(a) 0 erations QA Program

92. As in the case with construction, QA activities for
CP@L operating plants aie governed by three QA organizations,

each with independent QA missions. In addition to its con-

'* "'*" "'"'" " " ' Q" "" '* "*"
performs audits of plant operation activities at the cor-

porate office and at the Brunswick and Robinson facilities.
Audit findings and resolutions thereto are reported to the

Q

*'erformsaudits at the Robinson and Brunswick facilities
approximately twelve times yearly at each facility. Audit

findings are identified to the Department Manager, Generation,

and to the Plant kkanager. Personnel in this section are

assigned to specialty areas of audit responsibility (such as

maintenance, health physics, or operations), and they conduct

pre-planned audits in accordance with established CP&L plans

and procedures. The Operations .Q'A section also reviews NRC

correspondence to further identify problem areas and to

track unresolved NRC items. Staff Panel III, pp. 4-5.

Each operating plant also has a QA organization.

93. The plant QA organizations (groups) at Robinson

and Brunswick are similar . They perform both QA and QC

functions in accordance with policies established in the
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Plant Quality Assurance Manual. The plant QA supervisor

reports to the Plant Manager and has communications with the

Manager, Operations QA Section. The Brunswick plant QA

staff has seven personnel assigned; the Robinson plant QA

staff has five personnel assigned. Xn addition to the

routine QA/QC functions in areas such as maintenance acti-
vities, procurement, and design modification, the Plant QA

groups perform audits at the request of their respective

plant supervision or management. They provide monthly

reports of all outstanding items to plant management, in-
cluding those identified by the NRC. The Plant QA group is

audited by both Operations QA Section and Corporate QA

Audit Section. Id. p. 5.

94. The operating license for Robinson, CP@L's first
nuclear plant, issued on July 31, 1970. Overall, some 150

inspections pertaining to operations at Robinson have

been conducted. This includes 30 inspections and one

corporate meeting since September 1, 1977 when the

testimony for the 1977 Harris Construction Permit hearing

was written. The initial management inspection of admin-

istrative controls affecting quality and operations at

Robinson was made in 1971. The first in-depth inspection

of the CP%L QA program supporting plant operations was in

July 1975. This was subsequent to the issuance of the CPRL



QA program topical report„.The CP@L Cor orate Quality

Assurance Pro ram — Part 2 and 3,. dated December 19, 1974.
11/

This inspection revealed 13 discrepancies, most of which

were linked to program weaknesses. CPErL was responsive to

these findings and most were resolved within three months.

In December~ 1972 and again in December 1974 meetings with

CPEcL management were held pertaining to improving the

management of Robinson. Although CP@L decided early on to

Several terms are used to describe a condition or action
falling short of NRC expectations. As we understand the
use of the word throughout the hearing, "discrepancy"
is a general term informally describing an undifferentia-
ted departure from acceptability. There are now three
levels of NRC "noncompliances." Generally, although
the exact noncompliance definitions are complex, a
"violation" is a noncompliance of immediate safety con-
sequences, an "infraction"'s one with a potential for
a safety consequence and a "deficiency" is a non-
compliance with NRC requirements whose safety con-
sequence is remote. Murphy, Tr. 2215; see also Staff
Panel 1, pp. 11-16. A "deviation" is an NRC term butit is less than a formal noncompliance. A "civil
penalty" is an enforcement action which may be the
cumulative result of noncompliances without regard to
the individual gravity of each. For example, as we
discuss below, CP8rL has received a civil penalty, but
never a violation. Long, Tr. 30l8. NRC inspectors
also frequently refer to "unresolved items" which we .

have taken to mean any type of nonconformance (our
term) identified or reported and still pending as
uncorrected. Unresolved items which are not formal
noncompliances are the most common matters covered in
this record . While the various types of noncompliances
have a rather precise meaning, sometimesthe witnesses
were imprecise in using these terms.
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become involved in QA, the AEC was critical of the slowness

in developing a QA program and criticized the repetition of

similar items of noncompliance. Most licensees were slow in

implementing QA. CP&L is financially conservative and is
"tough" in dealing with issues that tend to expand manpower

requirements, such as QA requirements, but it increased its
staffing and its management has continually grown stronger . - Staff

Panel III, pp. 9, 12-13, App.-B.2, C.2.

95. QA activities at Robinson are inspected several times

a year. On-going inspections have revealed that most dis-
crepancies are centered in the areas of maintenance, training,
design changes and modifications, and document/records

control. In the three years that QA activities have been

closely followed, no evidence of overall programmatic weak-

ness has been pinpointed for Robinson. In the view of I@E

the management staff at Robinson is experienced and respon-

sive to NRC concerns, as evidenced by „the December 1977 boron

injection tank thermocouple failure investigation and the

current upgrading of facility procedures and administrative

controls. Id. pp. 12-13.

96. The operating license was issued for Brunswick 2

(the first unit licensed) on December 27, 1974 and the

Brunswick 1 operating license was issued on September 8,

1976. Overall, about 110 inspections pertaining to operations,

including preoperational testing, of Unit 2 and about 80
I

inspections pertaining to operations of Unit 1 have been
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conducted. This includes 31 joint inspections and one

corporate meeting since September 1, 1977. Since September,

1976, all but two inspections have pertained to activities
of both units. Id. p. 13.

In September, 1974, IREE conducted the first com-

prehensive inspection of the CP@L operations QA program.

This was several months prior to issuing the'perating
license for Brunswick. This inspection identified 20 un-

resolved items with at least one item in each area inspected.

The program was found to be "fragmented" and failing to

fully meet FSAR commitments.; The inspection report stated

that the inspectors "did not see those management controls

that are necessary to assure ... that the plant will be

operated safely and in compliance with license requirements."

A reinspection was held in December, 1974, which confirmed

numerous programmatic changes to the Brunswick program

and resolved most of the initial NRC findings in QA. IM
regarded the- QA program to be acceptable by the time the

Unit 2 license was issued. A similar in-depth inspection

of QA in June, 1976, prior to licensing of Brunswick Unit 1,

identified one item of noncompliance and five discrepancies.

The thorough inspection of the Brunswick QA program in

January, 1979, identified eleven items of noncompliance. Id.

p. 14; Dance, Tr. 2932.
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98. Brunswick management in the years from late 1974 to

early 1977 had numerous operating problems and issues. as we

discuss in greater detail below. In February, 1976, following

an off-gas explosion, NRC management met with CPkL manage-

ment to discuss NRC concerns with CP8cL operations including

the timeliness, the quality, and history of reportable

occurrence reports and to reemphasize requirements to follow

emergency instructions. Shortly thereafter management moves

were made at the corporate and plant levels. Brunswick is
a BWR plant. In the fall of 1976, recognizing the need for
additional training of supervisors, a short training course

on BWR operations was conducted on-site. Staff Panel III,
pp. 14-15.

99. Mr. Cantrell, Brunswick's principal IRE inspector,

reported his concern. that, partly because of turn-overs,

Brunswick's management did not meet the spirit of the techni-

cal specifications and the standards of ANSI N18.7. As a

result an I@E inspection of Brunswick management was con-

ducted and, in January, 1977, IREE concluded that Brunswick met

minimum management standards. Whether this complied 'with the

functional intent of the Technical Specifications is one of

the important sub-issues of this remand and is considered

further below . Even though IM concluded that management
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met NRC standards, it met with CPkL in March 1977 to discuss

maintenance controls and turnover of supervisory personnel.

Continued upgrading of personnel training, qualifications,
and responsiveness to NRC concerns has been demonstrated to

the satisfaction of I&E. Today the Staff considers the

management staff at Brunswick to be qualified and continually
being strengthened by the inhouse Senior Reactor Operator (SRO)

training. Supervisory staff turnover has been minimal since

January, 1977, except that one superintendent was transferred
to Robinson as Plant Manager in November,- 1977. In the view

of I@E, no significant QA program weaknesses have been

identified by the Staff in the on-going inspection of QA at

Brunswicg.but implementation of maintenance administrative
controls has been an area of weakness, as evidenced by con-

. tinued IRE findings of, noncompliance in this area . Id . pp . 14-

15, Attachments B.l, C.l; Dance, Tr. 2933-2934; Attachments

5-8 Cantrell wri'tten testimony following Tr. 3347.

10o ~ As previously indicated, in January, 1979, shortly
before this hearing an inspection was made looking into the

4

quality assurance program at the Brunswick facilities. This

was part of a new series of in-depth inspections of

quality assurance program" that is being conducted of licensees

by the NRC Staff. No prior audit of quality assurance to
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this depth has been conducted at Brunswick. Ruhlman 0

Kellogg, Tr. 2714-2715. As a result of this inspection,

7 infractions and 4 deficiencies were reported. Staff

Exhibit 15. These dealt mainly with the failure to set up

or carry out programs or procedures that would assure

quality control. None of the matters discovered were con-

sidered hazardous to health or safety, although the in-
spection revealed that the Brunswick plant's QA program

requires significant upgrading. Ruhlman, Tr. 2714, 2717-

2718. In th'e Staff's opinion, considering the depth of the

inspection, Brunswick appeared to be, .in'egard to its quality
assurance program in the areas inspected, an average utility.

zz/
Ruhlman, Tr. 2638, 2700-2706.

(b) Radiation Protection, Security and
Inservice Ins ections

101, ICE also looks at how CP%L management handled problems

involving radiation protection, security and inservice in-
spections and also examines CPRL's Licensee Event Reports

and their noncompliance record. From January 1975 through

12/ There are several instances in the record where the
Staff witnesses express such comparative opinions.
While we give these statements weight as expert
opinion, the'taff also reports that it is very difficult
to make comparative evaluations of licensee performance.
3ee Paragraph 123, in''ra.



October 6, 1978, 14 inspections by the I&E Radiation Support

Section were made at Robinson, resulting in 21 noncompliance

items being cited. Other program weaknesses in this area

have been identified and classified as open or unresolved

items. The problem areas found that were considered signifi-
cant because of repetition or potential impact were: radiation
exposure control„ internal exposure control and evaluation;
health physics controls, and continuing problems involving
the posting, labeling and control of high radiation areas.

Additional problems in this area have been identified from

CPEcL's Licensee'.Event Reports,. Staff Panel III,
pp..'6-18.

102. From mid~1975 through October 6, 1978, 13 dadiation
support inspections were made at Brunswick resulting in 14

items of noncompliance. Additional problems have been

identified as the result of LER's from the licensee and un-
l

resolved items or open items identified by the inspectors.
In addition to these problems, a major problem area is
presently being negotiated between CPKL and NRR regarding
the operability of the Off-Gas System. Id. p. 18.

103. Major areas identified which could adversely in-
fluence the radiation protection program are:
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Posting Labeling and Control

Failure to post and control high radiation areas

as required by the Technical Specifications were

twice cited in 1976. The failure to control high

radiation areas was cited again in 1978. The

licensee's response to this item was received in
November 1978, and the action proposed appears

reasonable. However, the fact that additional
examples were identified approximately two months

after the latest citation seems to indicate that
adequate corrective actions were not immediately

taken. Id. p. 19.

Testing of Effluent Monitors

In 1975 three citations were made concerning the

failure to perform tests of effluent monitors as

required by the Environmental Technical Specifica-
tions. In 1978 it also .was noted that the Cor-

porate Quality Assurance group had determined that
functional tests of effluent monitors had not been

performed as required. Id.
Au ented Off-Gas System

The augmented off-gas system is presently not 'operable

due to hydrogen ignition problems. Discussions and-

correspondence have been taking place between CPErL
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and NRR concerning corrective actions and the

time frame for such actions . CPRrL has projected

that approximately 8 years will be required to

make the system operable. NRR is presently con-

sidering Technical Specification revisions until
such time as the system is operable. In the

.interim, the inoperability of the system could

have an adverse effect on radioactive gaseous

releases depending on fuel integrity.
19-20 .

Id. pp.

Control of Abnormal Situations

A traveling incore probe was retracted through

the shield, resulting in an unidentified and un-

controlled high radiation area. This single event

resulted in four citations in l976 involving failure
to follow procedures, failure to perform surveys

and failure to maintain survey records. Sub-

sequently, a deviation was cited because the

licensee did not take all corrective actions as

stated in his reply. Additionally, a management
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meeting was held with CPLL on this matter. This

was a significant problem area at that time. Id.

1o4. Based on the operating history of the Brunswick

facility the principal concern of the Staff with CPErL's

ability to construct and operate the Harris facility in the

areas of radiation protection and radioactive waste manage-

ment is the ability to maintain an adequate staff in the

Environmental and Radiation Control (E&RC) group. Under the

organization at Brunswick and H. B. Robinson, the EkRC group

is responsible for radiation protection (dosimetry, contamina-

tion and exposure control, respiratory protection program,

survey instrument calibration, etc.), chemistry, radiochemistry,

radioactive effluent control and records and radiological
and nonradiological environmental monitoring (sample col-
lection, some sample analysis, etc .). The work of the ETC

group is carried out by Radiation Control and Test (RCM')

technicians. Id. p. 21.

105. Since the startup of the Brunswick facility, there

has been an attrition of both RC%T technicians and foremen.

While some of these people have gone to other af fices in
CPErL, others have left the utility.. Foremen generally have

been promoted from the technician level. Replacements for
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the technician positions have been hired but generally as

trainees whereas losses of technicians are occurring at the

journeyman level. The net effect has been to lower the over-

all capability. of the technicians, both in training and

experience. The Brunswick E%RC group formerly had two

experienced professionals on the staff (other than supervisor)

but these have left Brunswick and the only staff professional

is a recent college graduate. Id. pp. 21, 22.

106. I@E considers, the operating plants to be adequately

staffed in radiation protection despite the loss of ex-

perienced technicians. However it must also consider staffing
Shearon Harris in this area without denying Brunswick and

Robinson adequate staffing. Shearon=Harris will impose an

increasing work load and expanding responsibilities.'hile
overtime hours will solve short-term problems, this is not

suitable as an alternative to adequate staffing in the long

run, and the situation will cover a period of years. Id. pp.

22 $ 23

107. A potential weakness in management's implementa-

tion of the requirements in the radiation control area has

been identified due to the fact that there have been eleven

noncompliances in the radiation control area from October 1977 to

October 1978.. NRC inspection efforts have been modified

to focus attention on the radiological controls areas in

order to identify and correct specific weaknesses. Staff
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Panel III, p. 29. However, based on the results of radiation

protection inspections at both Robinson and Brunswick, the

Staff remains of the view that CPErL is capable of operating

an additional nuclear generating station in accordance with

the regulations and without creating a hazard to the public

health and safety. This matter will be reviewed again at

the operating license stage when: NRR headquarters personnel

will review the Staff's requirements during the operating

license proceeding. Id. p. 23.

108. From April, 1976 through June> 1978, four security

inspections have been conducted at Robinson. These in-
spections resulted in three items of noncompliance (two

infractions and one deficiency). There were no repeated

items of noncompliance. The most recent inspections have

indicated significant improvements. In the opinion of

security inspectors, Robinson is an average plant when

measured against all other Region II facilities . Id .

109. In 1975 a $ 5000 civil penalty was assessed for
four items of plant security'oncompliance at Brunswick for
failure to implement access control requirements. During

three separate inspections Brunswick received noncompliances

in security areas pertaining to access control and a meeting

between CPRrL and NRC was held on this matter prior to the



inspection that resulted in the civil penalty. The

recurring items of noncompliance involving the security

program reflected upon management's apparent inability or

reluctance to take corrective action. In general the civil
penalty appeared to be more related to management's apparent

inability to take action rather than the QA/QC program.

CP%L's security record improved after this. Id. p. 25.

The correspondence between the Staff and CP8cL regarding the

civil penalty has been received into evidence as Staff

Exhibit 14.

110 'rom March, 1976, through September, 1978, seven

se'curity inspections have been conducted at Brunswick,

resulting in eleven infractions and five deficiencies. Two

of the items, both infractions, were repeat items of non-

compliance. Inspectors who have been involved in recent

security, inspections state that Brunswick is average when

measured against other Region II facilities. In ICE's

opinion the differences between the numbers of noncom-

pliance items identified at Brunswick and the number

identified at Robinson are largely due to the greater

complexity of the Brunswick security system. Id. pp. 23-24.

ill. ICE inspectors review CP@L's inservice inspection

program, procedures and results. The ISE witnesses did not
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report any history of noncompliances. Inservice inspection
i

nondestructive testing of the Robinson facility vessel,

piping and piping components has been contracted to Westing-

house. The inspection activities are coordinated by CP8rL

inservice inspection coordinators at the corporate office and

site level. ISSUE believes that CP8rL has shown concern for

proper implementation of the'inservice inspection require-

ments at Brunswick and Robinson and CP&L management has been

responsive to inspection findings by both CPErL and NRC

audits and inspections. Id. pp. 26-28.

(c) General Statistical Trends

CPkL's noncompliance history for Robinson has
13/

been:

197 5 1976 1977 1978

Violations 0
Infractions 23
Def iciencies 9
Deviations 6

0
6
6
1

0
9
9
1

0
10

5
1

Staff Panel III, p. 28, Dance, Tr. 3026.

13's a reminder, a "violation" is a noncompliance of
immediate safety consequence, an "infraction" is one
with a potential for a safety consequence, and a
"deficiency" is a noncompliance whose safety con-
sequence is remote. A "deviation" is not a formal
noncompliance. See n. ],1, p. 55 ~su ra. See Staff
Exh. 12 for a summary of noncompliances.
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113 't Brunswick it has been:

1975 1976 1977 1978

Violations
Infractions
Deficiencies
Deviations

0
31

4
2

0
20
13

2

0
17

5
3

0
16

7
1

Staf f Panel III, p. 30; Dance, Tr . 3239.

114. The Commission also looks at Licensee Event Reports

(LERs), sometimes referred to as "Reportable Occurrences," as

an indicator of performance. E.g. Panel III, pp. 28, 32.

LERs are reports submitted by licensees when certain safety-

related events occur at a facility. Bd. Exh. 8, Tab 4, p. 4;
14/

Ut ley-Banks, p. 57.—
115. For Robinson the LERs have been:

1975

20

1976

19":

1977

32

1978

30

Staff Panel III, p. 28, Dance, Tr. 3028.

116. For Brunswick, LER's have been:

1975

Brunswick I
1976

13

1977

117

1978

74

172

Staff Panel III, p. 32.

Brunswick II
166 69 68

14/ Computer printout summaries of CPErL LERs, 1969 to
October 1, 1978,ate in evidence as Staff Exhibit 13.
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117. The Staff has pointed to the overall statistics of

noncompliances and LER's in several instances as indicators

of operational improvement or stability. E.g. Staff Panel

III, pp. 28-32; Staff Proposed Findings 89, 91, 93, 103.

The Board, however, has considerable difficulty in trying
to reconcile these general statistics and conclusions with

other portions of the record. For example, when the Board

pointed out to the IREE witnesses that, in fact, a recent

statistical trend at Brunswick showed a sharp increase in

infractions, the Staff witness explained that the increase

is not significant and could be explained in part by an

increase in inspections. Tr . 3020, Staff Panel III, pp. 30,

31. Staff witnesses explained further that, up to a

saturation point, the number of inspector hours and the

areas selected for inspection would have an effect upon the

number of noncompliances detected. Tr. 3159-3176. Some

noncompliances are merely a result of opinion differences.

Utley-Banks, p. 64.

118. Another area of doubt exists with respect to LER's.

In 1976, Brunswick 2 was one of the twenty-three operating

boiling water reactors in the United States, thus comprising

4.3% of them. Yet Brunswick 2 reported 13.70% of LER's

reported by all BWR's in 1976. In 1977, the two Brunswick

Units comprised two of the twenty-five BWR's then operating,
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or 8% of them, but together they reported 14.32% of the LERs

(Unit 1, 8.99%; Unit II, 5.33%). Table 4-1, NUREG 0366 for
15/

1976 and for 1977.— Officially noticed, Tr. 2467, Tr.

2301. The most the Staff could say for this rather dis-
proportionate showing is that variances in numbers among

plants are due to differences in reporting requirements

among plants of different ages and varying reactions to 1&E's
16/insistence upon reporting. her. Long, Tr. 2297-98, 2498-99.—

Also, a higher number of LER's naturally occur at the start-
up of a plant as was.the case at the time the Brunswick

plants were compared.

15/ NUREG 0366 .figures differ slightly from the Staff's
testimony. Panel III, pp. 28, 32. Brunswick 1 operated
only a small part of 1976 and does not appear in 1976
NUREG 0366 Table 4.1.

16/ Board Exhibit 8, Board Notification, Licensee Regula-
tory Performance Evaluation, demonstrates another
possible reason for doubting the value of overall LER
trends. As noted, the anenymous inspector reporting
on Robinson regarded the low number of LER's as an
attitude of reporting only the conspicuous. On the
same page, another anonymous inspector at anotherutility favorably regards a high number of LER's to
be due to the licensee's determination to report all
possible reportable items. Bd. Exh. 8, Tab 6, p. 8.
Reporting policy may be an overriding factor.
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119. Considering the nature of the remanded issue, the

Staff had little choice but to place into evidence the over-

all statistical record of CPErL with respect to noncompliances

and LER's. But we do not regard the overall statistics in

themselves to be probative of dependable trends in Applicant's

performance. 3'fe necessarily, then, reject Staff's proposed

findings based solely upon the overall statistics.
120. However, we have in paragraphs 100 and 108,

and possibly others, accepted expert opinions of Staff

witnesses which have depended in part upon a reasoned analysis

of statistical trends in specific areas, such as security,=

The Staff witnesses have indicated that overall statistics
in themselves are not reliable. But, in narrow specific

areas, where performance statistics comprise part of the

factual base supporting the professional expert opinion of

the IRE witnesses, statistical trends are a valid partial
17/

basis for the Staff 's conclusions.—

17/ Moreover, we recognize that overall statistical trends
of noncompliances and LER's may be useful information
for use in alerting expert IRE personnel to the possibility
of management problems. See, e.g. Cantrell following Tr.
3347. There is, of course, a difference between reason-
able investigative clues and probative evidence in
adjudication.
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121. AppliCant itself does not urge any findings based

upon the overall statistical trend manifested by the numbers

of noncompliances and LERs. Applicant's Proposed Findings

pp. 31, 32. Applicant has reported a reasonable program for
identifying and submitting LERs and for followup of the

reported events . Utley-Banks, pp. 58-69; Jones, Tr . 3683-87;

Banks, Tr. 3687-90.

122. Board exhibit 8, as we have stated, is a report to

Boards on a study underway to determine if a reliable ob-

jective method for evaluating licensee performance can be

developed. An apt working description of "performance" is
set forth in the report: "Those patterns of behavior that

show the ability and willingness of the licensee to conduct

his operation to minimize the risk to public health and

safety atd toWe environment." Board Exh. 8, Tab 7, p. 4.

No objective standards now exist which are broadly

recognized as reliable for measuring how well a licensee

operates a nuclear power reactor . Id. Tab 7, passim. See

also Tab 3, 1st document p. 4, 2nd document p. 3. The draft
performance evaluation report is experimental and is not

useful in a practical evaluation of licensee operations .

The witnesses were not able to provide the Board with any

definite standards for measuring operational performance

Tr. 2253-54; 2286-89; 2297; 2473; 3228.
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124. Although we have examined as carefully as possible

the bases for the Staff's opinion that CPEcL has competent

operating management, we must depend very heavily on the

professional judgments of the Staff that this is so. I&E

has evaluated CP%L's program and methods for identifyi;ng
incipient problems in operations.and believes that CP8cL

has the means to evaluate identified problems, and the

capability to handle them. Panel III pp. 42-44.

125. The Staff believes, based upon personal inspections
and NRC records that CPkL has demonstrated its ability to
manage and to operate nuclear plants. CPErL is presently
properly using its resources in seeing that its nuclear
facilities are operated safely. The Regional Office has no

cause presently to believe that CP%L will not operate Shearon

Harris consistent with the public health and safety once it
is constructed. The Staff has concluded that CPErL's manage-

ment of the Robinson and Brunswick facilities has evolved

for the better over the years. Id. pp. 69-70.
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(d) Mr. Cantrell's General Concerns

126. Floyd S. Cantrell, Jr., the I@E inspector who

originally raised the issue heard on remand, is a registered

professional nuclear engineer. He began his career in
nuclear reactors in 1953 at DuPont's Savannah River Plant

where he worked for the following 15 years as a supervisor

in the operation of a large production nuclear reactor. He

joined the AEC in 1968 as a reactor inspector and has since

participated in about 175 reactor inspections, predominantly

in the areas of reactor operations and implementation of

quality assurance programs. He has served as principal
inspector for startup and testing and as principal opera-

tions inspector. Since January„ 1979. he has been Acting

Chief of a reactor projects section. Professional Qualifica-
tions following Tr. 3347; Tr. 3348. His concerns have in-
volved the operation of CP8rL's Brunswick plant where he

began inspecting in April, 1974; becoming principal in-
spector for the startup of Brunswick 2 in August, 1974.

Subsequehtly he became principal inspector for operations

for both Brunswick units. In the normal course of rotation,
he was relieved of his Brunswick assignment in July, 1977,

immediately prior to the construction permit hearing for
Shearon Harris. Cantrell following Tr. 3347, pp. 1, 2.
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127 ~ Mr. Cantrell has made 41 inspections at Brunswick,

which is far more than any other inspector during the relevant

period. Cantrell, p. 1; Staff Panel I, Appendices A 5 B;

Long, Tr. 2236. Of all of the IRE personnel, Mr. Cantrell

was in the best position to know about CPErL's operation of

Brunswick. As a multi-discipline, principal inspector, he

received information from other, single-discipline inspectors.

Long, Tr . 2231; Dance, Tr. 2470-72.

128. Mr. Cantrell was examined and cross-examined at

considerable length during the remand hearings. Tr. 3347-

3490. He testified with composure, reasonably conceding or

defending points where appropriate. E.g. Tr. 3360-76,

3386. As he recognizes, he tends to be relatively con-

servative in his view toward nuclear safety and, among his

IRE colleagues, was "... probably the most severe critic."
of CPErL's nuclear operations . Cantrell, p. 30. He is very

credible.
Mr. Cantrell's views on CP%L management capability

as he viewed it at Brunswick were solicited by his then

supervisor, Mr. Dance, for use in preparing the testimony

responding to the Board's questiorS at the original hearing.

Cantrell, p. 3; Staff Panel I, pp. 30-32. In response

Mr. Cantrell prepared a handwritten memorandum dated

September 19, 1979, which he submitted to Mr. Dance. He stated:
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9/16/77

To: H. C. Dance

From: F. S. Cantrell

Harris Hearing

The following information is submitted in
response to your request to provide in-
formation on the operating experience at
Brunswick. CP&L probably can obtain the
technical manpower, and develop the manage-
ment needed for the Harris plant if Commission...
requires specific improvement as a condition
of the license. At Brunswick they apparently
underestimated the problems and the need for
people. As a result personnel were assigned
extended work weeks that continued from weeks
to months, and in some cases to years. This
apparently contributed to the turnover of some
of the personnel. This shortage of manpower
undoubtedly contributed to some of the problems
that were identified .

CP%L management still does not appear to have
committed the required manpower and financial
resources to assure that plant problems are
identified promptly, the problems are analyzed
by a person(s) knowledgeable in that area, that
corrective action is initiated, and that the
corrective action is followed up to assure the
action is timely and appropriate. The fol-
lowing are some examples of the bases for the
above conclusions .

Cantrell
18/

Testimony, Attachment 1, pp. 1-2.

18/ 'Attachment No. 2 to 51r. Cantrell's testimony purports
to be a typewritten version of his handwritten memo-
randum. It is unreliable, as the warning at the head
of it portends .
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He then detailed,. problems he perceived in (1) personnel

training and experience; (2) the number of reportable

occurrences (Licensee Event Reports) (LER's); (3) the en-

forcement history; and (4) technical problems:.-Cantrell

Attachment 1, pp. 4-10. The technical problems he

emphasized were RCIC (reactor core isolation cooling) system

trips; contamination of lubricating oil in the diesel

generators; repeated isolation of the HPCI (High Pressure

Coolant Injection) system; and failing to keep HPCI room

bulkhead doors closed to prevent common flooding. Those

concerns are discussed below. Other problems were also

mentioned, and, in concluding, Mr. Cantrell stated:

From the number of citations for failure to
have and/or follow procedure (20) the plant
does not appear committed to the procedures
required by their technical specifications.
This could be the result of management attitude,
or ineffective QA program

Cantrell, Attachment l.
130. As we stated at the outset, Mr. Cantrell subsequently

reported that he felt that his views were not adequately

presented to the Board in the lkE testimony. At the hearing

on remand he stated that, he "generally agreed with the

facts set forth in the original testimony by Mr. Dance,

but that he had specific differences concerning the con-

clusions and opinions." Cantrell, pp. 5, 6. He emphasized
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that the testimony indicated that CP8rL willingly adopted a

QA/QC program and management control required to assure

quality, whereas they did not; the QA/QC" program was„ requirad

as a condition of the licensing of Brunswick Unit No. 2

in 1974, and that Region II of IErE had required improvements

in management control in 1975, 1976, and 1977 because of the

number of noncompliances and reportable occurrences, and

problems in taking effective action. He further felt at the

time of writing the memorandum that the construction permits

for Harris should be preconditioned to require a recruit-
ment and training program that- would avoid staffing shortages

and training inadequacies that occurred at Brunswick.

Cantrell, pp. 7 and 10.

131. Mr. Cantrell no longer believes that the Shearon

Harris permit should be conditioned, but this opinion is
based upon improvements perceived since he last inspected

Shearon Harris, which were reported to him by other in-.
spectors and from a file examination. Id. p. 35; Cantrell,
Tr. 3428, 3456-60.

132. However, contrary to the impression which might be
19/

gathered from the proposed findings of Applicant and Staff,

19/ 'pplicant's proposed findings paragraph 64, p. 44;
Staff proposed findings paragraph 124, pp. 72-73.
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Mr. Cantrell is not entirely free of reservations about

CP%L's future personnel requirements.

He states:
I am sure CPkL plans to increase their managerial
and QA staffs in order to operate the Harris plants;
however, based on my observations at Brunswick,
I feel CPhL should be required to make a firm
commitment to determine the requirements for Shearon
Harris, develop a program to recruit and train the
necessary personnel without having to deplete the
Brunswick and Robinson's staffs for plant start-
up, or (at least) allow time for an orderly trans-
fer of personnel so that the extended work weeks
and personnel turnover will be minimized.

Cantrell, p. 10.

133. The "firm commitment" he has in mind is to "[B]asically
develop plans and publicize them to hearing boards or to NRR

of how they plan to meet demand power
requirements.'antrell,

Tr. 3427. As stated, however, he believes CP&L

will probably have the personnel needed to operate Harris .

Id., p. 10. See also Cantrell, pp. 31, 35.

134. Even though Mr. Cantrell stated that he agreed with
the facts presented in the original I@E testimony, this is
not the equivalent of endorsing the original testimony for
completeness, feeling that his handwritten memorandum was

the better factual presentation. Moreover he made it clear "

that the example problems he gave to support his conclusions

were not all-inclusive. Cantrell, p. 6. In his testimony

on remand he elaborates on his conclusions:
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Q. What do you feel about CPEcL's management
capability to the extent you were able to
obser've it? Do you feel CP%L timely
identified safety problems or incipient
safety problems'P

A. As a group, CPRL management is technically
competent and are capable managers; how-
ever, I feel my comments on page 3 of my
notes to Mr. Dance (Attachment 1) were valid
when written. I believe CP@L's corporate
management underestimated the number of tech-
nical and managerial personnel needed for the
startup of the two Brunswick units. Because
of their work load, the staff failed to take
time to look at their plant for obvious pro-
blems, and sometimes failed to recognize the
symptoms of some of the problems when they
were obvious.

Q. Do you feel that CP%L timely dealt with
problems or incipient problems and took
proper corrective actionV

A. No, as indicated on page 2 of my notes to
Mr. Dance. (Attachment 1).

Q. Do you feel that CP&L had the proper follow-
up after the identification of problems or
incipient problems to see that timely and
proper corrections were made'P

A. No, as indicated by the examples given on
pages 6 to 9 of my notes to Mr . Dance.

Cantrel'1, pp. 8-9.

He stated further:
There have been times in which I felt that CPRL
was willing to live within, and to use 'the graceperiod'o continue reactor power operation and
of failing to initiate long-term corrective action.
That is, there were repeated instances where
operation continued under the Technical Specifica-
tion Limiting Condition for Operation (LCO) for:
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conductivity of reactor coolant, unidentif ied
primary coolant leakage, fuel oil in diesel
lube oil system, RCIC problems, and others.
A more conservative approach would be to
identify the root cause of the difficulty and
effect a permanent correction.

Cantrell, p. 32.

(e) S ecific E isodes and Conditions of 0 eration

l35. Throughout his testimony in the remanded hearings

Mr. Cantrell amplified and explained the problems he

believes to be the basis for his conclusions concerning

CPErL's management commitments. We now address these

problems specifically and the concerns expressed by other

I@E officials.
l36. Mr . Cantrell identified as the basic problem, and

possibly the direct or indirect cause of all the other

operating problems at Brunswick, inadequate training and
'I

experience of the management and technical staff. In his

original memorandum he stated:

A review of training records (RPT 77-3)
compared Figure 6.2-3 of the TS with the
qualifications of the plant staff. Only
one individual held an SRO license that
was occupying the key positions listed
in Figure 6.2-3 as "SRO license desirable"
(total 9 positions) neither the plant
manager or his superintendents have had
RO or SRO training on a "BWR."

The plant has experienced a high turnover.
of middle and upper management personnel
in the past 3 years. As a result, persons
have been promoted or reassigned to position (sic)
for which- they are not as qualified as the
tech. spec. or FSAR imply. (3 pit. mgr., 3
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assistants; 5 engineering supv.; 3 maint.
supv.; 3 rad 4 environmental control supv;
fc 3 operations supv.)

Cantrell, Attachment 1, p. 3.

Several major circumstances coincided during the

1974-1977 period which caused CPLL difficulties in the

startup and early operation of the two Brunswick units.
CP8rL temporarily reduced wages and limited new hiring;
then decided to rush to get an operating license for
Unit 2; and it faced new NRC regulatory requirements it
was not prepared to meet. Employees were required to work

long overtime hours to meet CP&L responsibilities and goals.
Some left. Of those remaining the level of experience,

particularly in boiling water reactors, fell to a level
which caused consternation among NRC officials. Paragraphs

138-149, 152-163,. infra.
138 ~ Failing to get the rates it needed, CP%L initiated

an "earnings improvement program" prior to 1974. Its
policy is to pay competitive wages but by February, 1974,

it became necessary, for a period of four months, to reduce

wages. During that period and beyond it, CPEcL imposed a

very strict hiring program; only the Chief Executive Officer
could approve new hiring. Jones, 3527-29, 3565-66, 3633.
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139. Although it would require employees to work long

hours and endure personal hardships, CP4L decided to try
to receive an operating license on Brunswick 2 by December 28,

1974. Jones, Tr. 3572, 3578; Utley Tr. 3623-24. It wished

to receive the license by that date because, after that time,

it would have to meet new ECCS requirements. Jones, Tr.

3581-3582; Utley, Tr. 3600. The General Electric analysis

of the ECCS system on which CP@L hoped to rely to meet the

new NRC requirements to be in effect after December 28,

1974, was not approved and the operation of Brunswick Unit

No. 2 would have been substantially delayed pending proof

of complian'ce with the new standards, unless Brunswick could

become licensed under the old standards. Utley, Tr. 3578-

3579, 3668-3669; Utley 5 Banks, pp. 49-53 . Thus, CPErL

viewed it as essential to have its Brunswick Unit No. 2

licensed by December 28, 1974, in order to minimize its
costs and meet its load requirements . Jones, Tr . 3581.

As a result the Brunswick plant staff developed a very

narrow focus on "the critical path" for plant licensing

and startup, and all work not viewed as directly necessary

for those goals was deferred. Utley Ec Banks, p. 52;

Cantrell, p. 8. CPkL was successful; it received its
license on December 27, one day before the deadline. Jones,

Tr. 3580.
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140. Applicant urges findings to the effect that the pay

cut was not in effect during the period personnel were

working long hours to receive the Brunswick 2 operating

license; that the hiring freeze did not affect nuclear

projects; and that the "earning improvement program" was

designed not to interfere with nuclear plants. Applicant's

reply to Staff's proposed findings, p. 4.

141. The pay cut of Spring 1974 was restored by the time

the effort to accelerate licensing began. Utley-Banks, p. 47.

However this does not compel a finding that the pay cut did

not have an effect upon employee turnover which in turn had

its effect upon operations. As perceived by the ICE in-
spectors working with the employees involved, low pay was at
least a contributing factor although long hours of overtime

seemed to be the most frequently mentioned complaint. Staff
Panel III, p. 50; Cantrell, Tr . 3463; Cantrell, written
testimony, p. 11;and Attachment 3; Wessman, Tr. 2810.

142. With respect to the hiring limitations, the record

is ambiguous. In describing the hiring limitation, Mr. Jones,

the Chief Operating Officer, did not mention an exemption for
nuclear plants . Tr . 3633 . We cannot find that the earnings

improvement program had no effect upon the nuclear program.

The pay cut applied to everybody in the company. Jones, Tr .

3566. The testimony referred to by Applicant in support of
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its position, taken in context, indicates that the earnings

improvement program would not be permitted to interfere with

bringing the nuclear plants on line "fB]ecause those were

the things that were going to help us out of this more than

anything else.", and the program "... did not interfere with

our nuclear plants in the construction program. It was to

our advantage not to." Jones, Tr. 3572, 3571. This

testimony~ considering the record as a whole, means simply

that the earning improvement program would be modified when

necessary to assure revenues. This doesn't help Applicant's

position.
143. CP8cL recognizes that the company fell behind in the

startup and early operation of Brunswick. As Mr. Jones

stated "... it was like running as hard as you can, doing

everything you can, but you still can't gain as much as you

want to because you'e running after a bus all the time

that's moving away from you." Jones, Tr . 3577-78. CPEcL

did not do the job representative of its own standards.

Mr. Utley, 3599. The employee turnover rate was higher than

CP@L wished it to be and employees were working longer hours

than is consistent with good management. Utley-Banks, pp.

35, 51-53; Jones 3583-85; Utley 3596, 3599, 3613, 3624;

Banks 3617-18; Applicant's Proposed Findings p. 26.
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144. CP&L lays this situation to interconnected problems,

(Jones, Tr . 3614), and especially attributes the changing

regulatory requirements encountered during the construction,

startup and early operation of Brunswick. Utley-Banks, pp.

41-51.

145. The evolution of interpretations.and application of

Quality Assurance Criteria, Appendix B to 10 CFR Part 50,

resulted in significantly increased personnel requirements

to administer the required QA/QC programs. Id. at 41-43.

The issuance of proposed Appendix I to 10 CFR Part 50, which

provided numerical guidelines for the AEC's policy of "as

low as practicable" for radioactivity releases, resulted in
extensive design reviews and the addition of several new

systems to the Brunswick Plant in order to meet the new

requirements. Id. at 41, 43-44. New security regulations

required installation of the security system and implementa-

tion of additional administrative controls . Id . at 41-42,

44-46. The impact of the new ECCS rule in compressing the

schedule for completion of construction and preoperational

testing of Brunswick Unit 2 has already been discussed.

See 9139. The effect of regulatory changes was a

dramatic increase in the number of man-hours required to

complete the startup of the Brunswick Plant. Paragraph 149,
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146 ~ Staff witnesses agreed that regulatory requirements

were changing during the period of the Brunswick Plant start-
up and that the changes and increases in regulation required

additional plant staffing. Long, Tr. 2307-2308; Minor,

Schwencer and Haass, 3295-3305.

147 'ven so, the NRC Staff is not satisfied with CP@L's

explanation and points out that much of the regulatory re-
quirements, particularly as to the quality assurance program

had been promulgated or announced years before. Utley,

Tr. 3600; Utley, Banks, Jones, Tr. 3638-41; Utley and Banks,

pp. 42-43. Staff Proposed Findings Paragraph 109, p. 65.-

Applicant argues in reply that Staff's opinion misses the

whole point, that "...there is no evidence in the record that
anyone could have predicted the pervasive expansion of

quality assurance requirements when the Quality Assurance

Criteria, Appendix B to 10 CFR Part 50 were announced."

Applicant's reply findings, p. 6.

148. While we pause for a moment to ponder why Applicant

would suggest that the record would or should contain evidence

that the QA criteria were predictable, we do not dwell long

on the merits of the disagreement between Staff and Applicant.

Whether the regulatory requirements were predictable is
important only as it might relate to Applicant's fault in not

being prepared to meet them. The condition we have imposed
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on the construction permit is not predicated upon an express

finding of fault. Everyone with knowledge of the events

agrees that in fact CPRL wasn't prepared. The Board is not

being punitive in assuring that, with respect to Shearon

Harris operations, CP%L will be prepared.

149. During the period Mr. Cantrell was principal in-
spector at Brunswick, August,- 1974, to 'July, 1977 CP&L did

not have sufficient staff at Brunswick, and the turnover
of senior and middle management personnel at Brunswick was

h

too high. Utley @ Banks, pp. 50-53; Banks, Tr. 3618-3621,

3680-81. But see Utley, Tr. 3530-35. It was caused in
part at least by these officials having to work long weeks

of 55 to 70 hours, and even 80 hours, for extended periods
from at least August, 1974, until late 1976. Utley & Banks,

p. 52; Utley, Tr. 3624; Cantrell, p. 10. During that period
6 of the 8 top or middle management positions at Brunswick

had three incumbents. Cantrell following p. 11; Bd. Exh.

ll, p. 114. CPRL concedes that its manpower needs for this
period far exceeded its estimates and that it did not have

sufficient, staff. Utley and Banks, pp. 50-51, 53. The

large turnover of supervisory personnel caused an undesirable

discontinuity of experience at the plant, and although

replacements meeting ANSI standards were hired for those who
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left or were transferred it was not always possible to hire

employees as qualified as those who left or who had the

desired boiling-water reactor experience. Utley 5 Banks,

p. 51-55; Cantrell, Tr. 3476-3480', Utley, Tr. 3625; Wilber

following Tr . 2833, pp. 4-5. In a number of cases the quali-
fications of the replacements were marginal. An orderly

transfer of responsibility was not always possible. Cantrell, p.35.

.150.. Off-gas system problems were ci'ted's.
indicative of management control at Brunswick. After an

explosion of hydrogen in the off-gas system at Brunswick on

January 19, 1976, ICE's Howard Wilber, who was principal
inspector for verification of the preoperational tests at

Brunswick, investigated the incident and its causes. He

found several examples of failure to perform proper design

reviews and improper internal CPkL inspections. These were

cited in an inspection report sent to CPErL on February 18,

1976. Staff Exh. 18, Att. 1, p. I-6; Wilber, following
Tr . 2833 . As a result of these explosions and other problems

with CP5L's performance, a meeting was held in February 1976,

with CPEcL officials to press them to take corrective action.

Cantrell, Tr. 3464-3465; Staff Panel III, Att. B.l, C.l;
Bd. Exh. 11, p. 99. CPErL on March 17, 1976, replied that

although the defects found by the inspector on investigation
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of the off-gas explosion indeed existed, there was no

failure in CPEcL's quality control procedures as those pro-

cedures did not call for checking the particular facet of

the improper equipment (pressure gage) that led to the

explosion and because the failure to conform to specifica-
tions (tapedvent line) were caused by its employees'cts
after quality control inspections were made. Staff Exh. 18,

20/Att. 2; Utley, Tr. 3655-3663. — These explanations do not

negate the inferences that quality control was inadequate.

Even though it is true, as Applicant urges, that plant
management acted responsibly in setting of a task group to
review the problem, (Wilber, Tr. 2850 ) this is irrelevant
to whether adequate quality control was present before the

defects were discovered.

151. ln September 1976 Mr. Wilber found that CP8rL's QA

personnel had only observed 2 or 3 of the numerous pre-
operational tests . Wilber, Tr . 2838-39, 2855-56; Bd . Exh.

ll, p. 25; Staff Exh. 18, Att. 4, p. I-2. Although such

observation by QA personnel was not specifically required,
it was good practice . Wilber, Tr . 2859-62 . Again, later,

20/ But see CPEcL's Mr. Utley at Tr. 3655, where we are
reassured when he concedes that the installation of an
improper gage was an oversight and that there was a
failure of quality assurance "to pick it up."
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in "test condition III"when Brunswick was starting up,

Mr. Wilber's inspection revealed that the CP@L site QA per-

sonnel had not observed this phase of the startup, al-
IP

though that would be expected . Bd. Exh. 11, p. 25; Wilber,

p. 4; Tr . 2838.

152. On June 21, 1976, Mr. Cantrell, as principal inspector

at Brunswick, wrote a memorandum to Frank Long, his super-

visor, calling attention to the high turnover in management

at Brunswick, the general lack of experience of those people

and their lack of BWR experience. Cantrell, Att. 3. He

recommended that the matter be called to the attention of

CPErL and/or NRR and it be determined what plans they had to

stabilize their work force. Cantrell, Attachment 3. The

turnover problem continued however, and in January, 1977,

Messrs. Cantrell and Wilber met with their supervisor,

Mr. Dance, and expressed concerns about the high turnover of

personnel at Brunswick and lack of any in-depth BWR experience.

Bd. Exh. 11, p. 26; Wilber, Tr. 2839, 2856 57. This was

also expressed in a memorandum from Cantrell to Dance. of

January 4, 1977, where he once again urged these matters

be discussed with CP8rL. He also urged that a management

systems inspection be conducted by other inspectors and

supervisors. Cantrell, Att. 5, Tr. 3469. His job completed,

the Test and Start-up Superintendent had left CPkL. Utley,

Tr. 3634. The new plant manager did not have experience
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with boiling-water reactors . Wilber, Bd . Exh. 11,

p. 26.

153. As a result of the inspectors'equest, IRE in-
spector Richard Wessman was assigned to evaluate Brunswick

Plant supervisory activities. Bd. Exh. 11, pp. 26, 113.

He did this from January 17-21, 1977, and provided in a

memorandum to Mr. Dance an appraisal of the plant's senior
staff's qualifications and involvement in plant activities.
He surveyed activities during the beginning two weeks of

January.

154. His findings (relevant to this proceeding) were:

1. Su ervisory Involvement In-Plant

Of the four most senior supervisory personnel
(Plant Manager, Operations-Maintenance Super-
intendent, Technical-Administrative Super-
intendent, and QA Supervisor) two had not been
in the plant during this two-week period. Of
the other senior supervisors, two had been in
the plant once and one had been in the plant
twice during this period. None of these
supervisors was away from the facility
(vacation, etc.) for more than one day during
this period.

2. Training and Qualification
All the supervisory personnel meet Technical
Specification and ANSI N18.1 — 1971 qualifica-
tion requirements. However, several statistics
were determined from training and personnel
records reviewed during this inspection:



- 94

a. Most training records did not reflect
recent training received.

b. The site training coordinator has no
formal BWR training (but has nuclear
Navy experience).

c. Only two of the 10 senior supervisors
have BWR training, other than a 36-hour
supervisor's short course given in
November-December 1976.

d. Only four of the 10 senior supervisors
have nuclear Navy or formal (college)
nuclear-related education.

e. Four of the 10 senior supervisors have no
record of receiving QA training, other than
a short introduction given in the 36-hour
supervisor's course.

Three of the four most senior supervisors
on-site have only been'n-site about seven
months. Due to the scheduling of drills,
they have participated in only one firedrill and in no emergency plan drills.

g. Nine [later corrected to eight, Tr. 2795]
of the senior supervisory positions are
identified as "SRO License desirable" in
Figure 6.2-3 (Plant Staff Organization)
of the Technical Specifications. Only one
of these supervisors has a SRO license and
the licensee stated that there were no
immediate plans for others to obtain a SRO
license.

3. Personnel Turnover

There has been considerable turnover of super-
visory personnel in the past year. Except for
the QA Supervisor, Administrative Supervisor,
and Training Coordinator, all of the top ten
supervisory/management positions on the site
have had at least three occupants.

Bd . Exh . 11, pp . 113-14 .
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Although Inspector Wessman recognized that Brunswick

personnel met the minimum ANSI requirements, he concluded

that training should be increased, especially BWR technical
training and Senior Reactor Operator training for supervisors;
that supervisor involvement in plant activities be increased

emphasizing QA audits; and that personnel turnover be

stabilized. Board Exh. 11, p. 116. Wessman, Tr. 2792-2828.

None of inspection findings actually constituted formal non-

compliances, i.e., violations, infractions or deficiencies,
but ICE management deemed them to be important and held

another meeting with CpnL oft'icials to discuss inter alia
the turnover of CP8gL supervisory personnel. Staff Panel

III, Attachment C.2., p. 2. IRE also advised CP%L's chief
executive officer concerning its observation about personnel

training. Staff Exh. 18, Attachment 7, III-2.;- Staff Panel

III, Appendix C; Wessman, Tr. 2796.

156. her . Wessman's inspection of Brunswick's management

highlights a problem which has occupied much of the record

on remand, which has become important because of 'the time

devoted to it, and because, in our view, it demonstrates a

rather casual attitude on the part of CPErL toward the NRC

regulatory process. The technical specifications (tech.speca)

for Brunswick identify eight supervisory positions for which
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„21/
a Senior Reactor Operator (SRO) license is "desirable."—
At the time of the January„. 1977,- inspection only one super-

visor was an SRO licensee and there were no plans for SRO

training for those occupants. Bd. Exh. 11, p. 114. At the

time of the remanded hearing in March, 1979, still only one

supervisor held an SRO license, — but five others have

some SRO training, Banks, Tr. 3633.

157. The witness from the Office, of NRR whose responsi-

bility it is to establish technical specifications does not

know how the "SRO desirable" tech specs were included in
the Brunswick licenses; NRR did not rely upon them in

approving the operating licenses; believes that unenforce-

able tech specs are not desirable,'nd had been considering

the elimination of the optional standards for several years.

Allenspach, Tr. 3306-09. The "SRO desirable" tech spec

remains in effect. although NRR has recently recommended that

it be deleted. Alleaspach, 3315.

158. Z&E officials believed that, even though the SRO

licenses were only discretionary with CP8cL, the matter was

2l/ QA Supervisor, Operations Maintenance Superintendent,
Maintenance Supervisor, Environmental and Radiation
Control Supervisor, Technical and Administrative
Superintendent, Engineering Supervisor, Administrative
Supervisor and Training Coordinator. Tr. 2797.
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important enough to be pursued and to be reported to NRC

management. Board Exh. 11, p. 116; Staff Exh. 18,

Attachment 7, III-2; Long 8r, Dance, 3063-64; Long, Tr . 3071.

Mr. Cantrell believes that at least a majority of the

designated supervisory positions should be filled by SRO

licensees or the equivalent. He explained that 10 CFR

550.54(l) requires that a licensed Senior Reactor Operator

direct the licensed activities of Licensed Operators.

10 CFR 555.31(b) specifies that the license is limited to

the facility for which it is issued. The operating super-

visor is required to have an SRO license. Section 13.1.3.1

of the Brunswick FSAR states that the plant manager

will.have Acquired experience and training ...
normally required for examination by the AEC for a Senior

Reactor Operator's License. A SRO's license is desirable,

but is not required." Cantrell, p.l2.
159. Functionally, Mr. Cantrell's concern is that the

"SRO desirable" plant supervisors have been designated as

members of the Plant Nuclear Safety Committee (PNSC) by

Technical Specification 6.5.1.6. The PNSC is the official
review group specified by the technical specifications for
review of all plant procedures, proposed test and experiments,



— 98

changes or modifications to systems or equipment, events

that require prompt notification to the Commission, review

of operations to detect potential nuclear safety hazards,

and to investigate all violations of technical specifications.

The regulations require that an SRO be available or on site.
He believes that an SRO or the equivalent should participate

in any official safety actions taken by the PNSC. Cantrell,

pp . 12-13 .

160. In addition to the void in the "SRO desirable"

positions, the number of other SRO licensees at Brunswick
22/

dropped from 31 to 20 between October 1974„and July 1975.

Mr. Cantrell believes that the effect of this was that key

persons failed to. recognize problems that should have been

obvious or they put problems on the "back burner" either

because of lack of familiarization or overwork. Cantrell, p. 14.

161. Mr . Cantrell's supervisors at IRE, Messrs . Long and

Dance, do not completely agree with him. They believe that

the lack of SRO's among management resulted in a slight

22/ At the time of the remand hearing there were thirty SRO

licensees at Brunswick; only 10 SRO's are required for
plant operations. Banks, Tr. 3520-21. At no time does
the record indicate that the level of SRO licensees
fell below safe operating requirements. Fe are dis-
cussing management capability only.
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decrease in efficiency of facility operation based upon
I

management decisions, and that plant saf ety was not

effected. But they observe that management had to lean more

heavily on the licensed operating staff and they support the

theory that management with a licensed operator's background

or its equivalent is desirable because of the enhanced know-

ledge of operational requirements. Staff Panel III, p. 63.

162. Mr . Cantrell seems to be alone in his opinion that
a majority of the Brunswick supervisors should have been

required to hold SRO lic'enses . Neither his supervisors

at IREE nor the Office of NRR share this view. We do not

have jurisdiction over the operations of Brunswick and are

not authorized to decide that factual issue. But we agree

with Mr. Cantrell's conclusions that the admittedly in-
experienced Brunswick management would have been improved

with SRO licensees and that it needed improvement .

163. It is true, as Applicant urges in its proposed

findings, that Mr. Cantrell was unable to establish a

causal relationship between the fact that Brunswick Plant

managers did not possess SRO licenses and the specific
technical problems that he identified and which we discuss

below. Applicant's proposed, finding paragraph 39, citing
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e.g., Tr. 3359-61; 3401; 3406-07. But this misses the thrust

of Mr. Cantrell's concerns and his testimony. First, it is
difficult to envision any evidence available to NRC inspectors

that would establish a direct link of causation between, for
example, careless lubrication of generator diesels and the

licensing status of plant management. Cantrell, Tr. 3360.

Most important, Mr. Cantrell's major concern was not whether

the SRO paper was possessed by the managers, but their over-

all inexperience and overwork. Cantrell, Tr. 3399, 3401-03,

3406-07, 3455 and particularly Tr . 3472-73.

164. Mr. Jones, CPhL's chief operating officer testified
that he ordered the "SRO desirable" designation for plant

managers as an incentive to personnel to take the related

training. Tr . 3516-17. This training, would give the employee

and the company flexibility in assignments. Jones, Tr. 3632.

The "SRO desirable" designation appeared on an official
company chart but Mr. Jones could not recall whether the

chart was prepared for the PSAR and he didn't know whether

the designation was to be included in the Brunswick technical

specification. Tr . 3517; 3761-62. We are not persuaded by

this testimony that CPErL handling of the SRO problem is an

example of good management.
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165 We believe the matter.to be important. By permitting
the "SRO desirable" specification to be incorporated into the

Brunswick operating licenses there is, at minimum, an implied

promise that CP&L will attempt to meet this specification.
No matter that NRR did not rely upon the promise, the promise

was made to the NRC and thus to the public. Moreover, there

is always a danger that, intended or not, such representations

in the PSAR could serve as an inducement for an operating

license, or serve to suggest falsely. to the public that the

plant management will have the specified licenses. The

employee motivation reason advanced by CPkL simply isn'
convincing; no other evidence supports this position, and

we don',t believe that a table of organization is an effective
motivator. Something is missing in the explanation.

166. The only record evidence, persuasive or not, is from

CPkL, to the effect that employee incentive was the only

purpose. Accepting this .theory, .then .we .must conclude that
CP&L nevertheless either deliberately or negligently allowed

the chart to be included in its PSAR. Mr. Jones can'

remember and CPErL has not bothered to explain further. This

is a strong indication that CP%L, in this instance at least,
did not regard its representations to the Commission to be

a serious matter. This inference is reinforced when we



102

recall the fact that the "SRO desirable" problem was dis-
cussed with Brunswick management immediately following the

January, 1977 inspection. Board Exhibit ll, p. 116,

I&E directly advised CPEcL's Mr. Jones of the matter on

February ll, 1977. Staff Exh. 18, Attachment 7, III-2.
NRR has been troubled by the problem since 1974. Allenspach,

Tr. 3317 . The SRO problem was referred to in Mr . Cantrell's
memorandum about the testimony in the original hearing, and

was one of the causes of this remand. Cantrell, Attachment

1, p. 3. Yet, CPkL, untroubled by it all, has not acted to

have the ambiguous specification removed from its technical

specifications for Brunswick or to provide a full explanation.

167. A failure of CPEcL management control; cited by

Mr. Cantrell, involved the addition of waste diesel fuel in-
stead of lubricating oil to emergency diesel generators on

October 2, 1975. This was caused by CPErL improperly storing
the waste diesel fuel oil in drums labelled "lubricating oil"
in the diesel generator building and the failure to check

what was in the drums before it was added to the lubi:icating
oil in the generators . Utley 0, Banks, p. 66; Cantrell, Tr .

3486; Banks, Tr. 3680. All of the drums stored in the diesel

generating building contained waste lube or fuel oil and none

had seals. Tr. 3370; The licensee realized this error when



103

beginning to add the waste fuel oil instead of lubricating

oil to diesel No. 3. Cantrell, Tr. 3369-3370. The operators

estimated that 110 gallons of waste diesel oil had been added

to the 1000 gallon lubricating oil tank on diesel No. 2, and

55 gallons to the 1000 gallon tank on diesel No. l. After

speaking with representatives of Mobil Oil Co., it replaced

the lubricating oil in Diesel No. 2 with the correct oil from

sealed .containers. Cantrell, Tr. 3370. From the information

given that only 55 gallons of waste oil were added to the

lubricating oil tank for diesel No. 1, Mobil advised that it
was desirable to replace the oil in No. 1 but it was not

required immediately. There was no replacement oi3 .on hand.

Also'the:lube oil in all four diesels should be sampled for
vise'osity. Cantrell, Tr. 3370-71, 3386-87.

168. CPEcL maintains that records verified that no oil had

been added to diesels 3 and 4 during the period of time that

the waste oil had been stored improperly in the diesel

generator building; therefore the possibility of incorrect

oil being added to these diesel was said to be very remote.

Utley-Banks, pp. 66. It was apparently upon the same basis

that Brunswick's operators computed that only 55 gallons

of waste oil had been added to diesel No. 1 because that
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conclusion was predicated upon the assumption that this
engine had previously contained lubricating oil free from

dilution except for normal dilution from operation. Tr. 3370-71.

169. The Staf f points out, however, that no one could state

how long the waste oil drums had been stored in the diesel

generator building, thus no one c'ould verify that waste oil
had not been added on earlier occasions. Cantrell, 3378-83,

3486-87. This point was made specifically twice during

Mr. Cantrell's testimony. Id. No effort was made to refute

it by Applicant. Banks, Tr. 3556-58. Thus, we conclude that

at that time Applicant did not know with reasonable assurance

whether diesels 3 and 4 had diluted lubricant and while it
knew that No. 1 was diluted, it didn't know how much. The

advice it received from Mobil was based upon unreliable in-
formation provided by CP@L.

170. Applicant's consultant at Mobil advised that the

result of any dilution would be a lowering of the viscosity

to less than the required 40 wt. although some dilution
from fuel leakage is normal. Tr. 3370. Applicant itself
did not perform a viscosity test for a long time, if ever.

171. CP8cL witnesses explain this failure by referring to

its contract with Mobil to advise them on their lubricant

problem, and that appropriate sampling bottles to be supplied
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by Mobil were needed and requested for this purpose. Samples

were not taken for 7 days; the record does not disclose when

the results were known . Utley-Banks, p. 66; Banks, Tr . 3556.

The difficulty with this explanation is that special sampling

bottles from Mobil were not needed for an immediate viscosity

test. A test for viscosity for industrial purposes is a

very simple one. Viscosity is measured by observing the time

needed for the fluid to flow from a filled container of

specified dimensions through an opening in the bottom of
23/

the container .— Mr . Cantrell, who concedes he is not an

expert in oils, believed that the viscosity test could have

been made in a few hours either in CPErL's laboratory or

perhaps in a local high school lab. Tr. 3387-88. We agree.

CPkL's Mr. Banks testified that Brunswick did in fact hate

a lab, he didn't know whether it could perform a viscosity

test but any good lab could do such simple type comparison

tests. Banks, Tr'. 3680. He also states that the Mobil's

insistence upon special sampling bottles is an indication

by Mobil that "it's best to make sure there's not something

beyond viscosity." Banks, Tr. 3585. The record, however, is
void as to what the other problems with the lube oil might have

4

been.

23/ The Board advised the parties of its intention to take
official notice of this fact by memorandum dated May 10,
1979, referring to the Standard Handbook For Mechanical
Engineers, Seventh Edition McGraw-Hill pp. 3-49.

We now notice this fact.
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172. Mr. Cantrell, in addition to criticizing CPkL for

nottesting viscosity, believed that CP%L was slow in ob-

taining the replacement oil for the contaminated No. 1 diesel

4 or 5 days. Tr. 3384.

173, Overa ll CPEzL's explanation, as developed on cross-

examination, is that it did its best. It had no sampling

bot ties; it had no oil for No. 1. Tr . 3369-85. Mr . Cantrell

believed that CPLL lacked a sense of urgency and he summarized

quite succinctly when he stated 4 or 5 days was too long to

wait for oil and "If the plant had remained down during that

period of time I'm sure it wouldn't have taken four days."

Tr. 3384. We favor Mr. Cantrell's point of view.

174. Another problem reported by Mr. Cantrell was the

HPCI system differential temperature spurious isolation.
HPCI stands for high pressure coolant injection system,

which is a part of the ECCS and is used to supply water to

the reactor when the pressure is too high for the low

pressure cooling systems to operate. The HPCI will operate

only when the reactor pressure and temperature are sufficient

to provide steam to operate the HPCI turbine driven pump.

Cantrell, pp. 21-22.

Since the line providing steam to operate the HPCI

is open directly to the reactor and penetrates the primary

containment, it is required to have automatic isolation
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capability in the event of a line break. This line does not

penetrate the secondary containment. Several detection

devices are employed to initiate isolation in the event of

a leak or a line break. One of the, devices compares the

temperature of the inlet and the outlet ventilation air for
the HPCX room. Xn the event of a line break, the outlet

temperature would rise. Upon a 50-degree rise in outlet

temperature, the system would isolate. Because of the latent

heat of the building, an isolation could also occur with a

sudden drop in inlet temperature. This occurred several

times, mostly during the winter months when large changes

in outside air temperature occurred. With an automatic

isolation, the HPCI is incapable of performing its safety

function until reset even though the leak may be very minor . Id.

176. The corrective action required a change to the

Brunswick technical specifications. Written justification
0

to remove automatic isolation of the HPCI with a 50 F

differential in ventilation temperature was submitted timely

to NRR, and a meeting was held February 16, 1977, to review

this proposed change. The change request was approved

April 28, 1977, to be effective on issuance. Cantrell, pp.

21-22; Utley-Banks, pp. 67-68. Mr. Cantrell discovered that

no action had been taken on the approved change during an

inspection of June 6-10, 1977, and he brought the matter to
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the attention of Brunswick management. The change was

effected by July 4. Staff Panel III, p. 57.

177. Testing to assure that the HPCI system would still
operate after the changes was not conducted until September 3,

1977. CPE;L justified the delay in testing on two bases.

The tests could not be conducted in Spring because hot

weather was required, and the testing was deferred until
September because other plant problems had priority. Utley-

Banks, p. 68. KLr. Cantrell and Staff fault CPkL for not

initiating the approved change before June, and not testing
the effects during the hot weather of July and August.

Staff Proposed Findings Paragraph 120, p. 70. CP@L states

that since the initiating temperature differential occurred
24'nlyfrom December through March, the delay was harmless.—

Ut ley -Banks, p . 68 . We believe Mr . Can tre ll was correct in
pressing for early change and testing, given the importance

of the system and his experience with CP&L. Tr. 3417-19.

24/ Staff witnesses state that isolation was "most prevalent
in cold weather" (Staff Panel III, p. 57) and "mostly
during the winter months." Cantrell, p. 21. There is
no need to go to the LER's for this data because it is
clearly a function of cold weather whenever it might
occur. HPCI was inoperable 18 times in 1975, 8 times
in 1976 and 13 times in 1977. Staff Panel III, p. 56;
Bd. Exh. 10, p. 29.
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He concedes, however, that there was no apparent immediate

need except for the tech spec requirement. Id. Tr. 3417.

178. The dispute lies principally in the varying judgmental

viewpoints of the parties. We cannot find that CP%L acted

outside its reasonable discretion in deferring the change

and testing in favor of work of a higher priority. However,

the fact that the HPCI change and testing, which was important

but not immediately urgent, had to be deferred to work of

even greater impo'rtance is yet another indication that CPEcL

was behind and struggling to catch up in its Brunswick opera-

t'ions. This is the most significant fact to emerge from the

HPCI spurious isolation episode.

179. The problems involving the watertight bulkhead doors

between the HPCI and the separate rooms housing the dual

Residual Heat Removal (RHR) systems was another matter

relevant to management control at Brunswick that Mr. Cantrell

called attention to in his memorandum to Mr. Dance of

September 16, 1977 . Cantrell, Attachment 1, p. 9. CP%L

indicated to the NRC during license review that this ECCS

equipment was to be located in separate watertight com-

partments to prevent loss of redundancy in the case of

flooding. The dual RHR systems are located in two separate
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rooms with the HPCI system, also an ECCS system, in a room

between them. The safety-related RCIC system is also in one

of the RHR rooms .

180. To provide access to the HPCI system there are

watertight bulkhead doors. The watertightness 'of each of

the compartments must remain secure, as recognized by CP8zL

in the license review, so there could be no common failure
of equipment from a single cause. Leaving the doors open

so that flooding could occur in all compartments in an

emergency would make the equipment of little use in such a

situation. Banks, Tr. 3646, 3673-74;. Applicant's Reply

Findings, p. 9. Common flooding of compartments would

lead to loss of redundancy necessary in emergency situa-

tions . Banks, Tr . 3675-3676. The common flooding protection

intended to be assured by the bulkhead doors is not merely

a theoretical "defense in depth" concept. The area affected

has had a continuing flooding problem and has put the plant

into a limited condition of operation (LCO) when instrumenta-

tion was disabled. Banks, Tr. 3673-74. On at least one

occasion Brunswick had 18 inches of flood water over the level

of the threshold of the bulkhead doors. Banks, 3676-77.

Further, the bulkhead doors must be kept closed in order to



maximize the effectiveness of the C02 fire suppression system

for HPCI turbine fires. Cantrell, p. 19.

181. On December 15, 1976, both bulkhead doors were found

open and unattended . The latching mechanism on one was jammed ~

so it could not be closed. CPEcL repaired the door, posted a

sign to keep the doors closed, and instituted a system to

check that they were kept closed on each shift. Again on

February 14, 1977, both doors, were found open. CPErL

reviewed with all its employees the need to keep the doors

closed. On July 21','977, one of the doors was again found

open. There was no alarm to tell if the doors were open.

A few days later, CPkL agreed to install annunciator alarms

on the doors that would signal in the control room when the

doors were open. This was desirable so that a Senior Reactor

Operator would know when the door is open. This was con-

firmed by a CP&L letter of October 5, 1977. Banks, Tr. 3673;

Cantrell, pp. 18-19; Att. 12, 13, 14, 15; Cantrell, Tr. 3406-
25/

12, 3446-49, 3474-75; Staf f Panel III, p.:61-33. This

change was not completed until November .1978. and February 1979,

15 months" later. Dance, 3046; Applicant's Proposed Findings
Paragraph 55, p. 39.

25/ See also Utley-Banks, p. 67; Dance, Tr. 3034-39,
3046-47, 3197-99, 3240-50; Banks, 3543-46, 366.9-79,
3780-81.
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182. CP%L's method of handling the annunciator alarm

installation was to add the HPCI room bulkhead door alarms

to the fire protection program study. Cantrell, Tr. 3449-50,

3473-75; Staff Exhibit 21 at I-7, I-5. CP8rL explains the

delay in alarming the door by expressing the opinion that it
was not a high priority item. Administrative controls then

in effect consisted of posting notices on the doors requiring

that they be kept closed and requiring an auxiliary operator

to check the dooxs'nce each shift. Applicant states that

these controls were working and other safety related work

had a higher priority . CPRL's Mr . Banks also noted that

there were ways to detect flooding between the rooms before

the flooding became a problem. Banks, Tr. 3543-47; 3760-61;

Applicant's Proposed Findings, Paragraph 56, p. 39.

183. Applicant proposes a finding that Staff witnesses

agreed that the administrative controls had been effective
although not foolproof. Applicant's Proposed Findings,

Paragraph 56, p. 39, citing Dance, Tr. 3034, 3198-99, and

Cantrell, Tr. 3408. This finding would be unjustifiably
generous to Applicant. The most the evidence establishes

is that the I@E witnesses never found the doors open again.

Id. and Dance, Tr. 3211. Moreover, CP8rL management does

not know how long the problem existed before Mr. Cantrell

discovered it. Banks, Tr. 3669.
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184 'here are several aspects to the HPCI door episode

that trouble the Board and reflect upon CP%L management .

approach to this important safety system. First, action to

alarm the doors was plainly just too slow. To state that it
was slow because it was coupled with the fire protection

program doesn't satisfy us. This excuse fails to recognize

the gravity of the problem and, if anything, it reflects
unfavorably upon the fire protection program. To state that

Brunswick had items of even greater priority does not

comfort us; instead it raises the possibility that we are

missing considerations of even greater importance, and it
adds one more episode to the evidence that Brunswick manage-

ment could not keep up with its operational problems.

185. Finally we are troubled by the indication that CP&L's

management has taken a very casual attitude concerning NRC's

regulation of this matter . CP8cL knew as early as April 18,

1978, when Mr. Cantrell's handwritten memorandum was filed
with the Appeal Board and served upon the parties, that the

HPCI door problem would have high visibility at the NRC.

Vlhen the Commission remanded this matter for additional

hearings it was clear that the issue would be in controversy,

and indeed Applicant prepared testimony addressing the issue

stating only that plans have been made to install alarms.
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Utley-Banks, p. '.67. Yet it was not until March 6, 1979, the

fifth day of the remanded hearings, that Applicant's representa-

tives learned that the door had in fact finally been outfitted
with annunciators., Dance, Tr. 3046. In short, Applicant's

witnesses were not prepared to advise the Board.. But more

important, communication between corporate management and

plant management is lacking. This, of course, diminishes

our confidence in the commitment made by CP8rL's top manage-

ment concerning nuclear safety. We believe management is
committed,,but guest'ion the effectiveness gf its commitment.

186. Mr. Cantrell's concern with the Reactor Core Isola-
tion Cooling System (RCIC) involves a system that provides

feedwater when the normal feedwater system has been isolated

during a shutdown. It is not an Emergency Core Cooling

System (ECCS),, but is a partial backup for the High Pressure

Cooling Injection (HPCI) System which is an ECCS system.

Cantrell, p. 15; Utley, Tr. 3703. The RCIC would "trip out"

as if running at overspeed if it was started after it sat

idle for a few days. Utley and Banks, pp. 64-65; Cantrell,

Tr. 15-16; Staff Panel III, p. 59. This problem was first
identified in July,, 1975, and first was considered to.be caused

by an electronic overspeed trip being set too low. Cantrell,

Att. 1, p. 6, Attachment ll; Utley and Banks, p. 65. However,
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this was not'the cause and the system was not corrected until
the following year when the hydraulic system on its governor

mechanism was modified. Utley and Banks, p. 65; Cantrell,
Tr. 3488.

187. Mr. Cantrell was mistaken in his belief that CPRL

initiated corrective action only after the problem was

identified to Brunswick Plant management after an inspection.

Cantrell Testimony at 16, Tr. 3388-3389. Applicant demonstra-

ted that some corrective action had been initiated prior to

Mr. Cantrell's inspection. Applicant Exhibits JJ and KK;

Tr. 3388-3396. Mr. Cantrell's impression that corrective

action had not yet been taken was probably caused by the

fact that the event occurred before his inspection of

October 6-9, 1975, but CPRL did not prepare the Licensee

Event Reports covering the incident until October 31. Id.
The matter is covered here for completeness and because it
was one of the episodes referred to by Mr. Cantrell in his

memorandum of September 16, 1977. Thereafter, at

Mr. Cantrell's suggestion, RCIC was tested daily at Brunswick.

Tr. 3396. Two separate problems were identified by CPkL,
4

working with its vendors, and resolved by eventual hardware

modification the next year. Utley-Banks Testimony at 65.

188. We do not find that CPSrL's handling of the RCIC

overspeed problem at Brunswick is an indication of management

failure.
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189. Another problem cited at the hearing involved the

augmented off-gas system. Cantrell, pp. 23-24, Att. 1, p. 10;

Cantrell, Tr. 3429-3430. The inoperability of this system

could have an adverse effect on radioactive gas releases in

the case of loss of fuel integrity. Staff Panel III, pp. 19-

20; Dance, Tr. 3184-3186. However, this augmented system was

designed to bring releases below the design limits of

, Appendix I to 10 CFR Part 50 and CP%L's technical specifica-

tions, which the Brunswick system now meets. Schwencer, Tr.

3258-3259; Dance, Tr. 3185. The problem did not arise until
April, 1977, when the licensee attempted to put this system

into operation. Cantrell, pp.'3-24. There were hydrogen

explosions in the system and it will'not work. Banks, Tr.

3550. The licensee is investigating a recombiner to replace

the augmented system which will recombine oxygen and hydrogen

to form water, and proposes to do this work in 1981. Banks,

Tr. 3552. As any increased radioactive releases caused by

fuel failure could be controlled by either reducing power or

shutting the plant down and since the licensee is presently

meeting requirements, the Staff of NRR has not objected to

the licensee's proposed schedule. Schwencer, Tr. 3280-3286.
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The Board is satisfied that CPkL's management has acted

responsibly with respect to this problem. However, at the

time of Mr. Cantrell's original memorandum and the evidentiary
hearing on the Shearon Harris construction permit, the matter

was still unresolved and remained so at least until June,

1978. Banks, Tr. 3580-81. Mr. Cantrell was appropriately
conservative in expressing his concerns.

III. CONCLUSIONS AND REASONS H)R DECISION

190. For the reasons summarized in paragraph 92, page 52,

~su ra, we conclude that Applicant has the managemertt ca pbaility

and technical qualifications to design and construct the

Shearon Harris Nuclear Power Plant. We do not disturb our

conclusion to this effect in the Initial Decision of

January 23, 1978. 7 NRC 92, 142. There is- a comfortable

preponderance of the evidence that CPkL and its contractors,
with the surveillance of the NRC, can construct the facility
in accordance with the SAR and applicable regulations.
Paragraphs 62-92, supra.

191. Pursuant to 10 CFR 550.34(a)(6), an applicant for a

construction permit is required to submit with its preliminary

safety analysis report a preliminary 'plan for the applicant's
organization, training of personnel and conduct of operations.

Specifics of the operational plan, including its managerial

and administrative controls, may be deferred until the
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application for an operating license under 10 CFR 550.34

(b) (6),(7) . The extent to which the Board (during a con-

struction permit proceeding) may inquire into the Applicant's

management capability to operate Shearon Harris is in doubt.

We are unable to identify any precedent conderning the

dividing line between the preliminary plan required by

550.34(a) and the final details required by 550.34(b).

192. In any event, whatever authority the Commission has

to inquire now into CPErL's management capability to operate

the plant later rests with this Board. The Commission

expressly remanded that issue to us in its order of

September 5, 1978. 8 NRC 293, at 294. Moreover, the

Applicant, perhaps in a spirit of cooperation, has raised

no objections to our detailed inquiry into CP%L's opera-,

tional management capabilities and, in fact, proposes a

conclusion that it has the management capability to operate

Shearon Harris. Applicant's Proposed Findings — Con-

clusions of Law, Paragraph 68, p. 46.

193. We recognize that j.n the context of the regulations,

the Commission's remand order, and simple logic, CPEcL is not
C

required to have in its employment now a full complement of

personnel trained to manage a plant still years off stream.

The standard we have employed is that the Applicant has the
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burden of proving during this reopened construction permit

proceeding that there is now a reasonable probability that

it will timely have the management capability and technical

qualifications to operate the plant without undue risk to

the health and safety of the public. Stated another way,

550.34(a)(6) requires a reasonable showing that Applicant

will be able to comply with 550.34(b)(6) and (7).
194. lt is, of course, fundamental to Commission licensing

law that an applicant seeking a construction permit carries
the burden of proving that it is entitled to'ne. 10 CFR

52.732. This is true even where the issue in controversy

has not been raised by the applicant. Tennessee Valley

Authority (Hartsville Nuclear Plant) ALAB-463, 7 NRC 341,

356, 360 (1978); Union Electric Co. (Callaway Plant) ALAB-

348, 4 NRC 225, 227-231, 233. The burden on particular
issues may be triggered by a showing sufficient to require
reasonable minds to inquire further . Vermont Yankee Nuclear

Pith respect to specific issues where the burden is one of

persuasion, the magnitude of the burden upon a litigant to

whom the burden is assigned should be influenced by the

gravity of the matter in controversy. Vir~inia Electric 5

Power Com any (North Anna Power Station) ALAB-256, 1 NRC 10,

17 n. 18.
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195, The managerial and technical qualifications to

operate a nuclear power plant safely is an issue of t'e
greatest gravity and we place a large burden of persuasion

upon the Applicant to convince the Board by a preponderance

of the evidence that it has prevailed on the issue. The

factual episodes covered by the evidence, particularly the

problems of understaf fed, underexperienced and overworked

personnel during the startup and early operation of Brunswick,

and some of the surrounding circumstances of the early

operation of that plant has triggered a burden upon Applicant

to persuade us that it is entitled to an unconditioned con-

struction permit.

196. Applicant apparently views its evidentiary burden to

be somewhat different. It proposes a finding that, "The

Board is not in a position to determine, even after the con-

siderable evidence in the record; whether, for example, it
was reasonable for CPErL to take as long as it did to alarm

the HPCI door." Applicant's Proposed Findings, Paragraph 60,

p. 41. In fairness, Applicant has an additional point that
it is not necessary to resolve that issue or the other specific
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allegations made by Mr. Cantrell because CP8rL met NRC

requirements and operated the plant in a reasonable manner.

Id. 7fe don't agree that the factual issues may be avoided.

The episodes were important. The facts are primarily in the

hands of CPEcL who could better have explained the circum-
26/

stances.

197. Setting aside for the moment the question of burden

of proof or persuasion, the evidentiary record of this pro-
ceeding established clearly that the quality of CP8gL manage-

ment of Brunswick from early 1974 until mid or late 1977

fell below desirable levels, even according to CPRL's

standards. A fair inference from the evidence is that some

of the problems discussed above, such as the HPCI room

bulkhead door problem and the diesel generator diesel
lubrication problem, is the proximate result of management

failure.
198. The Applicant urges us to find that despite the

operational problems that might have existed in the past,

26/ The Appeal Board's res i sa loquitor discussion in
Atlantic Research Cor oration, ALAB-542) May 2, 1979,
soli o ., pp. 25- y, although in the contest of acivil penalty case, is a good explanation of why
evidentiary burdens are so allocated. See also
Union Electric Com any, ~su ra, 4 NRC at 231.
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CP%L has taken effective action to solve these problems,

citing appropriate references to the record. Applicant 's

Proposed Findings 64-65, pp. 43-44. The NRC Staff also

urges a conclusion that CPkL's operations have considerably

improved since Mr. Cantrell recommended that the construc-
tion permit be conditioned." Staff Proposed Findings

Paragraph 124, pp. 72-,73. We agree. Were it not so, the

remedy might have been to suspend the construction permit
until the requirements of 550.34(a)(6) have been satisfied.

199. Xnstead we have the option of conditioning the

permit to satisfy our doubts about CPQL's management

capability to operate Shearon Harris. Although the Board

predicts, based upon this record, that CPRrL will be able to
demonstrate during the operating license review that it
then has the technical qualifications and management capa-

bility to operate Shearon Harris safely, its operating
experience to date raises sufficient doubt that a demonstra-

tion of that capability in an adjudicative proceeding is
warranted.

200. The NRC Staff argues that neither NRR nor Region

II of 1&E nor Mr . Cantrell, who originally thought so,
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believe that CPkL's construction permit should be con-

ditioned upon improving its staffing, manpower practices
27/or training. Proposed Findings 124, pp. 72-73. The

testimony cited by the Staff in support of this position
fairly represents the record. Id'ut we have decided on

two bases not to follow the„expert advice of the Staff.
First, even the Staff's position is largely predicated upon

the assumption of continuing improvement of CPkL's manage-

ment capability. Staff Panel III, pp. 4, 41-42; Long, Tr.
lt

2967, Staff Proposed Findings, Paragraph 101, pp. 56-57.

Second, the hypothetical condition opposed by the Staff
is not the 'condition we impose. The form of condition
opposed by the Staff, requiring specific improvements in
staffing, manpower requirements and training, would be

very difficult to draft and to enforce considering the

fact that management and training must be fashioned for a

specific plant and staffing needs will vary over time.
On the other hand if the condition requiring improvement

were not made specific, its value would be doubtful.
201. Our condition provides simply that whatever demon-

stration CPRL ordinarily must make under 550.34(b)(6) and (7)
to satisfy NRR also must be made in a public adjudicative

Staff includes Mr. Cantrell among those opposing a
condition upon the permit. The condition we imposeis exactly the remedy recommended by Mr. Cantrell.
Cantrell, Tr., 3427.
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hearing to satisfy a presiding officer and the appellate

fora of the Commission. The imposition of this condition

does not reflect a lack of confidence in the NRC Staff,
because even in a later hearing on management capability
and technical qualifications, a presiding officer will be

required to depend upon the Staff's evidence and analyses.

We need not defend our conclusion by asserting that a

determination of capability by an adjudicative hearing

is more reliable than an administrative determination by

the Staff. The policy of the Commission to provide a

public airing of important safety considerations is well
established. A mandatory hearing during the operating

license is practical and is called for. Sufficient
questions concerning CP8rL's management capability to

operate Shearon Harris were raised during this reopened

construction permit hearing to require reasonable minds to

inquire further. The best time and opportunity for Appli-
cant to satisfy the burden thus placed upon it will be

during the operating license proceeding.

202. The Board concludes that a hearing on "'the applica-

tion for an operating license for Shearon Harris Nuclear

Power Plant on the issue of whether the Applicant has the

management capability and technical qualifications to engage

in the activities to be authorized by the operating license

will be required in the public interest.
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IV. ORDER

203. Based upon the Board's findings and conclusions, and

pursuant to the Atomic Energy Act of 1954, as amended, and

the Commission's regulations, it is ordered that the con-

struction permit for the Shearon Harris Nuclear Power Plant

shall, in addition to the conditions imposed by the initial
decision authorizing said permit and set forth at 7 NRC 144-

146, be further conditioned as follows:

(ix) At an appropriate time during the review
of the application for the operating license of
the Shearon Harris Nuclear Power Plant, the
Staff shall implement the necessary action= to
enable the Secretary to issue a notice of hearing
on said application to be published in the Federal
~Re ister required under 10 CER 52.104. In ad-
dition to the other requirements of 52.104, the
notice of hearing shall state that the presiding
officer, will consider (in addition to any other
matter which may be in controversy) whether the
Applicant has the management capability and is
technically qualified to engage in the activities
to be authorized by the operating license in
accordance with the regulations of 10 CFR
Chapter l.

204. IT IS FURTHER ORDERED, in accordance with 10 CFR

552.760, 2.762, 2.785 and 2.786, that this Supplemental

Initial Decision shall be effective immediately and shall
constitute the final action of the Commission thirty (30)

days after the date of issuance hereof, subject to any

review pursuant to the above cited rules. Exceptions to
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this Supplemental Initial Decision may be filed by any

party within ten (10) days after service of this Supple-

mental Initial Decision. Within thirty (30) days there-

after (forty (40) days in the case of the Staff) any

party filing such exceptions shall file a brief in support

thereof. Within thirty (30) days of the filing and service

of the brief of the appellant (forty (40) days in the case

of the Staff), any other party may file a brief in support

of, or in opposition to, the exceptions.

IT IS SO ORDERED.

THE ATOhIIC SAFETY AND
LICENSING BOARD

r . J. Venn Leeds, ilember

Glenn O. Bright, Memb

Dated at Bethesda, Maryland
this 13th day of July, 1979.

Ivan W. Smith, Chairman

N.B. A memorandum discussing the adjudicative process in
this proceeding has been served with this decision
but is not a part of it.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

.CAROLINA POWER 5 LIGHT COMPANY

~ (Shearon Harris Nuclear Power
Plant, Units 1, 2, 3 and 4)

)
) Docket Nos. 50-400
) 50-401
) 50-402
) 50-403
)
)

MEMORANDUM

When we wrote to the Commission on August 30, 1978

concerning the omission of some of Mr. Cantrell's views

from the Staff's testimony, we stated that the incident

raised questions about the integrity of the NRC adjudica-

tive process . We suggested that this might be explained

by insufficient candor or negligence on the part of the

Staff witnesses, or it might be the result of an

"illconceived" policy to present Staff consensus in the

form of sworn personal testimony. The Commission

authorized this Board to hear only the remanded sub-

stantive issue of management capability '(which we decide

today) in its Order of September 5, 1977. 8 NRC 293-94.

Nevertheless we believe that it is our responsibility to

go beyond the remanded issue to report on our observations



concerning the hearing process and the presentation of

evidence by the NRC Staff. Having raised questions of

candor and competence, it would be unfair for the Board

to allow the questions 'to remain unresolved. Moreover,

the reopened hearing provided an unusual opportunity to

observe the practice followed by the Staff in the pre-

paration and presentation of evidence and its handling

of differing professional opinions.

The Staff testimony challenged by Mr. Cantrell and

by the Board was that of a Panel of I8:E Region II witnesses,
1/Virgil L. Brownlee and Hugh C. Dance. Following Tr. 2076.—

Mr . Brownlee was a construction inspector and Mr. Dance was

a supervis'ing operations inspector. None of Mr. Brownlee's

contribution to the panel testimony gs controversial. The

only significance to his participation is that it demon-

strates that under the panel method and staff consensus

approach to testimony, the individual witness sponsoring

the specifics of the panel testimony may not be identi-
fied or accountable.

1/ Board Exhibit 10, pp. 11-39. The three volume report
of the Office of Inspector and Auditor on this matter
was received into evidence as Board Exhibits 9 throughll. Board Exhibit 10, which is Volume II of the
report, contains all of the documents pertinent to the
background of this controversy.



To the extent that any responsibility existed for

presenting Mr. 'Cantrell's views to the Board, that

responsibility rested with Mr. Dance, his supervisor.

We inquired thoroughly concerning his reasons for omitting

some of the information prepared by Mr. Cantrell. Although

we disagree with Mr. Dance's decision to omit the Cantrell

information, we are satisfied with his explanation.

The Board's question to which his testimony responded

was not routine. He had to make judgments about the nature

and scope of the testimony. In preparing the testimony

it would have been easier to include all of the pertinent

information; he had no incentive to exclude information.
I

Tr. 2476-78, 2484. He did not include Mr. Cantrell's
comment that the excessive overtime problem at Brunswick

continued over a period of years because he did not be-

lieve then that there„was adequate factual support for the

statement. ~ Now, however, he believes the evidence does

support the statement and the subject should have been

included . Tr . 3058-62 . He did not believe Mr . Cantrell's
comment that the implications of Brunswick's personnel

technical specifications not being met was . important

enough to include in his testimony. Tr . 3063-72.



Mr. Dance believes that his testimony adequately set forth
Mr. Cantrell's allegation that CP%L had not committed the

required manpower and financial resources to identify and

timely'to correct plant problems. 'Tr. 3078-79.

When he prepared his testimony in September 1977,

Mr. Dance did not have the benefit of any official policy
or broadly recognized practice to include differing
opinions in hearing testimony. Long, Tr. 2480-81, 2995-98

Board Exhibit ll, pp. 1-2, 3, 24, 84, 85-86, 108, 112, 119.

Even among senior experienced NRC Staff officials, opinions

vary as to whether Mr. Dance should have included

Mr. Cantrell's views. Board Exhibit 11 — ~Com are Moseley,
2/

pp. 1-2, Paulus, p. 3; with Long, pp. 86-87; Murphy, p. 88.

We believe that Mr., Dance was motivated by conservatism.

He excluded what he then perceived to be unfounded allega-
tions and there was no obligation under policy or practice
to present views different than those of Staff management.

He did not attempt to mislead. There was'no failure of
candor. We found no indication of negligence. We continue

to disagree with his handling of the original testimony but

2/ Under more recent practice it is unlikely that
Mr. Cantrell's views would be omitted. Board Exhibitll, Moseley, p. 1; Paulus, p. 4.



this is partly based upon an expanded and detailed factual

record and partly because our judgment simply differs from

his.
In its report to the Commission, ISA concluded that

the only significant information not presented to the Board

was Mr. Cantrell's conclusion that a condition should be

placed upon the Shearon Harris permit. Board Exhibit 9,

p. 15. We strongly disagree. Mr. Cantrell's basic point

was that even though CPEcL was meeting minimum technical

requirements in staffing Brunswick, management turnover was

so high and the plant staff was so short-handed and in-
experienced that the spirit of the personnel technical

specifications was not being met, and that this condition

existed for years, not merely weeks and months, after the
3/startup of Brunswick.— Whether true or not, the allegation

is gravely significant and needed to be pursued. As it
4/

turns out, the allegation has substantial record support.

The I@A report also concludes that Mr. Dance's

testimony contained sufficient information for the Board

to pursue the matter of CPErL's management capability in
more detail. Board Exhibit 9, -p. 15. This was also the

view of the Appeal Board in ALAB-490. 8 NRC 234, 242-244

(1978). It is not for us to defend our action in the

omitted information.
Supplemental Initial Decision, Paragraphs 135-149,
152-163) pp. 82-90, 92-100.



in the hearing. We were sensitive to the response to our

own question, but, the fact is, we were not alerted to

inquire further. We raise the point only to caution that
a higher standard of evidence i's required . Hearing boards

should indeed remain alert, but the evidence should not

require the analysis, scrutiny, and suspicion implicit in
the statement that further inquiry into the matter by this
Board was indicated. This reopened proceeding has consumed

hundreds of hours of the Board members'ime. Yet the issue

is only one of the many issues that a construction permit

proceeding encompasses. As the Atomic Safety and Licensing

Board Panel is now constituted, considering the case load,

it would not be possible to-.consider every important issue

as thoroughly as we considered this one if adjudication is
to proceed with reasonable dispatch.

As thoroughly as we studied this matter, we were

never free from dependence upon the Staff. We reported to

the Commission in our letter of August 30, 1978 that hearing

ioards are authorized by regulation to depend upon the Staff
estimony in uncontested matters, and, as a practical matter,

.thout resources of our own, we are helpless without reliable
s/aff evidence.— Our point is that Staff evidence must do

Board Exhibit 10, pp. 9-10, citing Appendix A, Section V,
(f) (1) and (2), 10 CFR Part 2.



more. than suggest that potential problems may exist. The

evidence must not only present facts; it must clearly ex-

plain the facts.
The Staff's presentation in the reopened hearing is,

in our opinion, a model for licensing hearings. The pre-

filed written testimony, in question and answer form,

permitted a discrete identification of the facts. The

explanations were non-technical and understandable.

Differing Staff opinions were identified and freely made

available. We recommend that these procedures be continued.

With the cooperation of the Staff, the Board began the

practice of ascertaining of each witness in a panel which

portions of the prefiled testimony that witness personally

sponsored. This information should be set forth in pre-

filed testimony.

We are troubled by one aspect of the Staff practice
in presenting evidence that warrants some comment.

Mr. Long of IRE, who prepares testimony for licensing

hearings, testified that when the decision was made to

support an application for a permit, the testimony would

lean toward that support. Adverse information rarely if
ever appeared in the testimony without accompanying resolu-

tion or identified corrective action. The testimony would

work around problems by supporting an. approach other than

highlighting opposing views. Mr. Long rarely tended to



discuss problems excessively —only those problems to which

he saw no immediate resolution. While both favorable and

unfavorable facts would be included, the emphasis would be

to support the permit. Long, Tr-. 2480-81; 2994-98.

We recognize that most differences between the Staff

and an applicant are resolved before the hearing. If an

application meets the Staff's requirements, the testimony

properly should reflect that fact, but the Staff should not

"support" an application. However, we are not seizing upon

the use of the word "support" in Mr. Long's testimony. Our

concern is that the actual practice may be for the Staff to

serve or to appear to serve as an advocate for the application.

We recommend that a determination be made as to whether

we have correctly interpreted Mr. Long's testimony, and

whether it reflects Staff practice. If so, we recommend

that the practice be modified to require a correctly
balanced and accurate factual presentation.

J. Venn Leeds, Member

E. ~)
Glenn 0 . Bright, Member~

Dated at Bethesda, Maryland
this 13th day of July, 1979.

Ivan W. Smit ,; Chairman
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Xn the Matter of
CAROLINA POWER AND LIGHT COMPANY

(Shearon Harris Nuclear Power
Plant, Units 1, 2, 3, and 4)

Docket Nos. 50-400
50-401
50-402
50-403

Mr. Edwin J. Reis for the Nuclear, Regulatory
Commission staf f.

DECISION

January 29, 1980

(ALAB-'577 )

This construction permit proceeding involves the four

units of the proposed Shearon Harris nuclear facility to be

located in North Carolina. In January 1978, the Licensing

Board rendered an initial decision in which it authorized

the construction of the facility. LBP-78-4, 7 NRC 92.

Later that year, on the appeal of the joint intervenors,—1/

1/ Conservation Council of North Carolina and Wake En-
vironment, Xnc. The appeal was confined to a single
issue, the need for the power to be generated by the
facility.



~ ~

we affirmed. ALAB-490, 8 NRC 234.—2/

What now brings the proceeding back to us is a supple-

mental initial decision rendered by the Licensing Board last
July,— following a further evidentiary hearing directed by

a Commission order issued subsequent to ALAB-490. See CLX-

78-18, 8 NRC 293 (1978). Xn that supplemental decision, the

Board imposed an additional condition upon the Shearon Harris

construction permits. Asserting that the Board exceeded its
jurisdiction in taking that action, the NRC staff has appealed

and asked us to strike the condition. None of the other

parties to the proceeding has filed a brief in response to

the appeal (although the applicant advised us by letter,
without elaboration, that it agrees with the staff). At our

invitation, however, the Board below recently supplied us

2/-. The affirmance embraced the need-for-power .issue
raised hy the appeal, as well as (on sua ~sonte
review) -'all other issues considered by the Licens-
ing Board except for that of the environmental
effects of radon (Rn-222) generated in the course
of the mining and milling of uranium. Decision on
that generic matter was deferred pending the out-
come of our exploration of it in other licensing
proceedings'ee 8 NRC at 241-42, 244. An evi-
dentiary hearing on radon releases is now scheduled
for late February. Spe Philadel hia Electric Co.
(Peach Bottom Atomic Power State.on, Units 2 an 3),

ALAB 566( 10 NRC (October lip 1979) ~

3/ LBP 79 19 I 10 NRC 37 (1979} .



with a memorandum in elaboration of the basis for its con-

elusion that it possessed the authority to impose the con-

dition in question.—4/

A.. The background of the present controversy is this.
When the proceeding was first before it, the Licensing

Board requested the staff to address certain specific ques-

tions relating to its assessment of the management capabil-
~ I

ities of the applicant. The staff did so through the testi-
mony of two supervisory inspectors assigned- to the Commission's

regional office having territorial jurisdiction over North

Carolina. Those witnesses alluded to certain problems which

had been encountered at other nuclear facilities owned and

operated by this applicant. They went on, however, to take

note of corrective measures which the applicant had taken to

obviate a repetition of those problems and stated that they

did not have any present concerns regarding the applicant's

ability to manage the construction and operation of Shearon

Harris. Zn its initial decision, the Board cited this testi-

mony and expressly noted that it was "satisfied with the re-

sponses to its questions regarding management * * *". LBP-

78-4, ~su ra, 7 NRC at 10.8-09.

4/ LBP-80-3, 11 NRC (January 14, 1980) . With our leave,
the staff respondMeto that memorandum in a January 23,
1980 supplemental memorandum of its own.



In April 1978 (some three months after the initial de-

cision had been rendered and while the intervenors'ppeal
from it was still pending before us), the staff brought to

our attention the fact that one of the line inspectors at
the applicant's two-unit Brunswick facility (which is in
operation) believed that "his views on the management capa-

bility of [the] [a]pplicant to staff and operate the Harris

facility had not adequately been presented to the Licensing

Board". In this connection, the staff transmitted copies

of the handwritten notes which the line inspector apparently

had given to the supervisory inspectors at their request to

assist them in the preparation of their testimony.—

In ALAB-490, we referred to these developments and ex-

pressed concern respecting the depth of the interrogation of

the supervisory inspectors by the Licensing Board. Although

nonetheless perceiving no necessity to call for a further ex-

ploration of the management capability matter, we admonished the

staff "to keep the construction and operation of the Shearon

s/ While correctly regarding itself duty-bound to ap-
prise us of the line inspector's thinking on the
matter, the staff expressed the opinion- (1} that
the "factual content" of his notes was adequately
reflected in the testimony of the supervisory in-
spectors; and (2) that the supervisory

inspectors'onclusionthat the applicant is competent to con-
duct and operate the Shearon Harris facility was
supported by the record. For these reasons, the
staff opined that there was no occasion "to take
the matter further". April 18, 1978 letter from
staff counsel Charles A. Barth to the members of
this Board, at pp. 1-2.



Harris facility under particularly close surveillance to in-
sure that, the remedial measures [said to have been initiated
by the applicant] indeed prove to be effective * * *". 8 NRC

at 244.

Our handling of the staff disclosure did not please the Li-
censing Board. On August 30, 1978, just a week after ALAB-490

came down, that Board sent a letter to the Commission in which it
expressed (1) its agreement with the line inspector that his

views had not been adequately reflected in the testimony of
the supervisory inspectors; and (2) its belief that it had

been misled by that testimony. Taking the Board's letter as

~ raising a question regarding "the integrity of the,adjudica-

tory process in this proceeding", the Commission responded to

it by, inter alia, remanding the proceeding to the Licensing

Board "for a further hearing on the management capabilities of
)

[the applicant] to construct and operate the proposed Shearon

Harris facility without, undue risk to the health and safety

of the public". CLZ-78-18, ~su ra, 8 NRC at 294.

B. At the hearing on the remand, the Licensing Board

-took the testimony of a substantial number of witnesses for
the applicant and the staff.— Thereafter, proposed findingse/ ~ ~

The names and positions of most of those witnesses are
set forth in the supplemental decision. LBP-79-19,
suora; 10 NRC at 43-44. As is there .seen, they included
TFOOTNOTE CONTXNUED ON NEXT PAGE)



of fact and conclusions of law were filed by those parties.

(Although actively. participating in the hearing, neither the

joint intervenors nor the State of North Carolina did like-
wise.)

In -its supplemental initial decision, the Licensing

Board reviewed the evidence before it .in commendable detail.
On the basis of its analysis of the disclosures of record,

it reached the conclusion that the applicant possesses the

requisite "management capability and technical qualifications

to design and construct" the Shearon Harris facility. LBP-

79-19, ~su za, 10 NRC au 95.

Kith respect to facility operation, the Board determined

that, at this construction permit stage, the applicant's

burden is to establish that "there is now a reasonable prob-

ability that it will timely have the management capability

and technical qualifications to operate the plant without undue

risk to the health and safety of the public". 10 NRC at 95. This

determination rested upon the provisions of 10 CFR 50.34(a) (6),

(FOOTNOTE CONTINUED FROM PREVIOUS PAGE)
several high-ranking officials of the applicant, as
well as supervisory and line members of the staff of
the two Commission offices directly involved with
the matter: Nuclear Reactor Regulation and Inspec-
tion and Enforcement. Among the latter were the two
supervisory inspectors who had appeared at the ear-
lier hearing and the line inspector whose concerns
had prompted the remand.



which require the Preliminary Safety Analysis Report sub-

mitted in connection with a construction permit application

to contain "[al preliminary plan for the applicant's or-

ganization, training of personnel, and conduct of operate.ons 7/

Much of the evidence on this score related to problems

encountered in the operation of the applicant's Brunswick

nuclear facility between 1974 and 1977. See 10 NRC at 74-95.

The Licensing Board took this evidence to establish "clearly"
that the quality of the applicant's management during that
period "fell below desirable levels, even according to [the

applicant'sl standards". Id. at 96-97. Indeed, as the Board

saw it, certain of the problems were "the proximate result
of management failure"". Id. at 97.

The Board both acknowledged and noted its agreement

with (1) the insistence of the applicant that effective ac-

tion had been taken to solve the problems and (2) the staff's
belief that the applicant's operations have considerably im-

proved in recent years; were this not, so, the Board added,

7/ The Board stated that, in light of 10 CFR 50.34 (b) (6)
and (7), " [s]pecifics of the operational plan, in-
cluding its managerial and administrative controls,
may be deferred until the application for an operat-
ing license" (and the accompanying Final Safety
Analysis Report) is filed. Thus, in the Board's
view, Section. 50.34(a)(6) '"requires a reasonable show-
ing" that the applicant will be able to comply with
Sections 50.34 (b) (6) and (7) . 10 NRC at, 95.



it might have been constrained to suspend the Shearon Harris

construction permits. Ibid. Nonetheless, according to the Board,

there was sufficient residual doubt regarding. the applicant's

management capability to operate Shearon Harris that. a dem-

onstration of such capability should be required in an adju-

dicatory proceeding at the operating license stage. Ibid. To

this end, the Board imposed upon the construction permits the

following additional condition:

(ix) At an appropriate time during the re-
view of the application for the operating
license of the Shearon Harris Nuclear Power
Plant, the Staff shall implement the neces-
sary actions to enable the Secretary to is-
sue a notice of hearing on said application
to be published in the Federal Re ister re-
quired under 10 CFR 2.104. ln addition to
the other requirements of Section 2.104, the
notice of hearing shall state that the 'presid-
ing officer will consider (in addition to any
other matter which may be in controversy)
whether the Applicant has the management
capability and is technically qualified..to
engage in the activities to be authorized by
the operating license in accordance with the
regulations of 10 CFR Chapter 1.

Ed. at 98.

Xt is this condition of which the staff complains. Al-

though not contesting the basic factual findings upon which the

condition was founded, it insists that, in acting upon construc-

tion permit applications, licensing boards are not empowered

to direct the triggering of an adjudicatory proceeding at the



operating license stage. Beyond that, according to the staff,

the Board below "misconstrue[d] the regulations, policies and

standards of this Commission" in concluding that its reserva-

tions regarding the applicant's capability to operate the fa-

cility constituted sufficient reason to require such a pro-

ceeding. Br. p. 16.

It is settled "that, as a general rule, we will entertain

an appeal from a licensing board ruling 'only if the appellant

can establish that, in the final analysis, some discernible

injury to it * *. * has been sustained as a consequence of

the ruling'". Northern States Power Co. (Prairie Island Nu-

clear Generating Plant, Units 1 and 2), ALAB-252, 8 AEC 1175,

1177 (1975), —quoting from Toledo Edison Co. (Davis-Besse

Nuclear Power Station), ALAB-157, 6 AEC 858, 859 (1973). We

must thus consider at the threshold whether (1) harm to the

staff has been or might be sustained as a consequence of the

Board-imposed requirement that, at the appropriate time, it
trigger an adjudicatozy proceeding on the application for an

operating license; or (2) there is adequate cause to allow

the appeal by way of an exception to the general rule.

8/ Affirmed without reaching that point, CLI-75-1, 1 NRC 1

(1975) .
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At our direction, the staff addressed these questions

in its brief. Its fundamental position is that there is no

need for it to establish that the challenged Licensing Board

action will or might occasion direct harm to itself. Rather,

we are told, it is enough that the staff is seeking here to

vindicate its interest. in protecting "the integrity of the

Commission's processes" (which it considers to be jeopardized

by the condition in issue). In this co'nnection, it. is as-

serted that "[w]hile the [s]taff may not, ordinarily be treated

any differently than any other party to proceedings, [it] does

have special duties and responsibilities that affect the

hearing process". Br. p. 4.

Although thus disclaiming any obligation to establish

actual or potential injury to itself, the staff goes on to

maintain that it "has been discernibly harmed" by the condi-

tion. Specifically, it is said, the Board below has both

foreclosed the Director of Nuclear Reactor Regulation from
9/issuing an operating license for Shearon Harris on his own—

and has directed the staff to take specific actions. Br.

p. 8.

Neither of these lines of argument is free of difficulty.
Fortunately, however, we need not pass ultimate judgment'pon

them. For there is another, and to us more compelling, reason

9/ More recently, the Commission suspended for now the au-
thority of the Director to issue an operating license in
circumstances where no adjudicatory hearing has been con-
ducted. In such circumstances, Commission authorization
is required. 44 Fed. Rece. 65049 (November 9, 1979) .
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supporting the acceptance of the appeal.

In Prairie Island, ALAB-252, ~sn ra, we entertained a

staff petition for reconsideration of our ruling that, sub-

ject to certain qualifications, intervenors are to be af-

forded the opportunity to cross-examine on those portions

of a witness'estimony which relate to matters which have

been placed into controversy by at least one of the parties

to the proceeding. We did so notwithstanding the fact that

the ruling patently had occasioned no injury to the staff in

that proceeding. Our rationale was the existence of "extra-

ordinary circumstances * * * which warrant a departure from

the general rule enunciated in Davis-Besse". More specifi-

cally,
The holding to which the petition for re-
consideration is addressed could well have
an impact upon the course of many licensing
hearings. Unless and until overturned'y
action of either this Board or some higher
authority, it will be binding upon the li-
censing boards —in proceedings now under,
way as well as in future cases. And offi-
cial notice can be taken of the fact that,
an appreciable number of licensing proceed-
ings involve, as did this one, multiple
intervenors with different admitted conten-
tions. In short, the staff is not asking
that a second look be taken by us on some
relatively minor point of law of uncertain
prospective significance. Rather, the
petition goes to a legal issue of clear
recurring importance, even though (wholly
fortuitously) the disposition of this case
did not hinge upon it. .This being so, it
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seems altogether proper that, instead of
brushing the petition aside on the au-
thority of Davis-Besse, we examine the
merits of the staff's arguments to ascer-
tain whether there is substance to its
insistence that our cross«examination
holding should not stand.

8 AEC at 1177-78.

Like considerations appear to be present with respect

to the condition under attack here. To be sure, at least inso-

far as we are aware,,no othei licensing board recently has

sought to impose such a condition on a construction permit.—10/

And it-is equally true that the course of the adjudication

of the management capability issue in this proceeding took

a rather unusual turn. For all of that, however, the juris-
dictional question which the staff would have us decide

cannot be dismissed as of little'or no precedential impor-

tance. To the contrary, there is a reasonable probability

that, if permitted to stand, the remedy chosen by this Li-

censing Board will be invoked by future construction permit

boards entertaining similar doubts regarding the ability of

an applicant to meet all zegulatory requirements associated

with later reactor operation.

In short, without deciding -whether it has justifiably
cast itself in the role of a guardian of the "integrity of

the Commission's processes," we can agree with the staff

10/ But see National Bureau of Standards, 2 AEC 273, 276
(supplemental

z.natura

deczsz.on an 2 AEC 323 (Commis-
sion decision 1963); Florida Power and Li ht Co. (Turkey
Point Nuclear Generating Units 3 and 4), 3 AEC 195, 202,
(FOOTNOTE CONTINUED ON NEXT PAGE)
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that the question it has put before us merits our examina-

tion and resolution irrespective of the matter of discern-

ible injury. On this basis, we now proceed, to the merits of

that question.

III.
At the foundation of the staff's attack upon the condi-

tion in issue is an unassailable premise: that licensing

boards possess only such powers as have been conferred upon

them by the Commission either by regulation or otherwise

(e.cC., in the notice of hearing for the specific proceeding

or by-adjudicatory order). Public Service Co. of Indiana

(Marble Hill Nuclear Generating Station, Units 1 and 2),

ALAB-316, 3 NRC 167, 170-71 (1976) . Advancing from this

premise, the staff insists that construction permit licens-

ing boards generally and this Licensing Board in partic-

ular have not been clothed with the authority to direct

the staff to institute an adjudicatory proceeding at the

operating license stage for the purpose'f considering one

or more specified issues. This conclusion is said to be

compelled by a collective consideration of (1) the Commis-

sion'.s regulations in implementation of Sections 185 and 189a.

of the Atomic Energy Act of 1954, as amended; — (2) thell/
10/ (FOOTNOTE CONTINUED FROM PREVIOUS PAGE)

205 (initial decision) and 4 AEC 9, 15-16 (Commission
decision 1967); Fl'o'rida Power Co'r . (Crystal River Unit 3

Nuclear Generating Plant), 4 AEC 166, 170, 173 (initial
decision 1968) and 4 AEC 318, 320-22 (Commission deci-
sion 1970) .

42 U.S.C. 2235, 2239 (a) .
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notice of hearing which initiated this proceeding; and

(3) the 1978 order remanding the proceeding to the Board

below for further exploration.

A. By virtue of Section 189a. of the Act, a hearing is
required on construction permit applications. No similar

requirement is imposed with regard to .operating license

applications. Rather, "in the absence of a request [for a

hearing] by any person whose interest may be affected"; this

Commission may "issue an operating license * * * without a

hearing, but.upon thirty days'otice and publication once

in the Federal Register of its intent to do so". Before

taking this action, however, the agency must find, as

provided in Section 185, that the facility "has been con-

structed and will operate in conformity with the application

as amended and in conformity with the provisions of this Act

and of the rules and regulations of the Commission."

This basic licensing scheme was carried over into

10 CFR Part 2, the Commission's Rules of Practice. In sub-

stance, the Rules require the issuance of a notice of hear-

ing on every application for a construction permit. If, how-

ever, an operating license application is involved, a notice

of hearing is to be issued ab initio only in circumstances

where "the Commission finds that a hearing is required in the
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public interest". In the absence of such a finding, a notice of

the proposed issuance of an operating license must be published

in the Federal Register; this notice must, inter alia, provide for

the filing of intervention petitions and requests for a hearing

on the part of "[a]ny person whose interest may be affected by

the proceeding". — In'he event that at least one such re-12/

quest and petition is both filed and granted, a notice of hear-

ing then is forthcoming. — Otherwise, the operating incense13/ ~ ~

may be issued without a hearing. See 10 CFR 2.104, 2.105.—14/

12/ In the case of a construction permit application or a
Commission-ordered hearing on an operating -license ap-
plication,, the opportunity to seek intervention is ex-
tended to interested persons in conjunction with the
issuance of the notice of hearing.

13/

14/

If thus initiated, the adjudicatory proceeding on an
operating license application is confined to the mat-
ters placed into controversy by the parties, together
with any other matters .which the Licensing Board (or
this Board or the Commission on appellate review) deems=
worthy of consideration. See 10 CFR 2.760a.

A notice of issuance of the license must be published
in the Federal Re ister. The notice must contain,
inter alia, a finding that the application for the li-
cense complies with the reguirements of the Atomic
Energy Act and the Commission's regulations. See 10
CFR 2.106.

Although Section 2.105(e) authorizes the Director to
issue the license, as earlier noted (see fn. 9, ~su ra)
that authority was recently suspended and action by the
Commission itself is now required.



As appears from its January 14 memorandum, LBP-80-3,

~su ra, — the Licensing Board rests its authority to impose

the condition in issue upon the proviso in 10 CFR 2.104 (a)

that,, even though not mandated by statute or regulation, a

hearing will nonetheless be held on an operating license

application if "the Commission finds that [it] is required

in the'ublic, interest". In the Board's view, it is empowered

to make a finding to that effect, under its delegation to con-

'uct this adjudicatory proceeding on the Commission's behalf
s

(i.e., 'it is vested with all of the authority conferred by

Section 2.104 upon the Commission itself) . See ll NRC at

For the purposes .of the Rules of Practice, the term

"Commission" has been explicitly defined to include "the

Commission of five members or a quorum thereof sitting as a

16/

body * * * or any officer to whom has been delegated authority

pursuant to section 161n of the [Atomic Energy] Act". 10 CFR

15/ In its supplemental initial decision rendered last July,
the Board did not address the jurisdictional 'question to
any extent. Hence, the reasoning underlying its conclu-
sion on that question is to be found exclusively in the
January 14 memorandum.

16/ Needless to say, as employed in this opinion references to
"the Commission" are to the five Commissioners function-
ing as a collegial body. (Absent a contrary indication,
that is the meaning that normally is to be ascribed to
such a reference when found in an appeal board opinion.)



2.4(e) .— Given this definition, we can readily concur with

the Board below that Section 2.104(a) cannot be taken as, on

its ~ace, requiring that the public interest finding be made

by the Commission and no one else.— We can further agree that18/

the challenged, license condition is fairly read as embracing

such a finding insofar as the management capability issue is

concerned. But acknowledgement of the force of the Board's

position on these scores is not the end of the matter. There

remains the question of the timing of the finding.

Implicit in the reasoning of the Board below is.a belief

that Section 2.104(a) authorizes the making of the finding at

any time. More specifically, the necessary, albeit unspoken,

assumption is that the Section contemplates that the Commission

(or its delegate) might appropriately find that a hearing on

an operating license application is required in the public inter-

est notwithstanding that, at the time the finding is made, the

application has not as yet been filed —and, indeed, might be

still years in the offing. As we see it, however, the Section

cannot reasonably be so construed. Rather, read as a whole,

18/

The definition of "Commission" contained in 10 CFR

1.1(b), cited by the Licensing Board, is in terms
applicable only to Part 1 of 10 CFR. Thus, it is
the Part 2'- definition which controls here.
For reasons we do not regard as particularly con-
vincing, the staff argues that "[t]he boards are not
delegates of the Commission under this provision of
the regulations" . Supplemental memorandum, p. 5. As
will shortly become clear, it is not necessary to
dwell upon those reasons here. See fn., 20, infra.
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the Section conveys the message to us that the finding (1) is
to be made only after the filing of the application and (2)

should be founded on the content of that application together

with all current available information having a bearing upon

the need to hold an evidentiary hearing irrespective of whether

one might be requested by the applicant or an interested person.

This very case amply illumes why this is the sensible in-
terpretation of Section 2.104(a). ln light of the factual
disclosures in the record before it, the Licensing Board well

may have had good cause to harbor some residual doubt respect-

ing whether, when the Shearon Harris facility is completed and

ready to go on line', the applicant will possess the requisite
management capability to operate it satisfactorily. And,

understandably and commendably, the Board wishes to insure

that, before the facility is licensed for operation, the

foundation for the doubt has been removed. But, although it
may now appear to the Board that this objective can be best

accomplished by a reexamination of the management capability
issue in an adjudicatory hearing at the operating license

stage, once that stage has been reached a quite different
conclusion may have become warranted. At that time, for
example, it might clearly appear that the applicant in fact
has rectified each of the shortcomings in the management of
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its other now-operating nuclear facilities which had given

rise to the Board's doubts —and that there is no longer

any reason to be concerned respecting its ability to operate

Shearon Harris properly. In such circumstances, there would

be at, least room for serious question whether a hearing on

the management capability issue need be held "in the public

interest" despite the lack of a request for one by any inter-
ested person.

In short, the vice of the Licensing Board s condition

is that it prescribes future procedural action of an extra-

ordinary character on the basis of a present set of facts

which may materially change in the interim.— Ne cannot ac-19/

cept the Licensing Board's thesis that Section 2.104(a) was in-

tended to sanction such a course. Rather, once again, we are

satisfied that the Commission's con.templation was that any

finding that the public interest dictates the conduct of an

otherwise non-required hearing on a license application will.
rest upon a contemporaneous appraisal of the various relevant

factors —thereby giving the finding the support which it
/

obviously will lack if founded instead upon stale information
20/acquired years previously.—

19/

20/

Cf. Arkansas Power and Li ht Co. (Arkansas Nuclear One
Unit 2), ALAB-94, 6 AEC 25, 30-31 (1973).
It follows from the foregoing discussion that, because
a construction permit board's jurisdiction almost in-
variably will have terminated by the time the operating
(FOOTNOTE CONTINUED ON NEXT PAGE)
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B. 'he Licensing Board has.not suggested that either

the notice of hearing which initiated the construction permit

proceeding —or the Commission's remand order in September

1978 —might supply an alternative basis for its authority

to order an evidentiary hearing at the operating license

stage. And it is clear that they do not. The notice of

hearing was entirely unexceptional in its content; neither

.in terms nor by implication did it confer upon the Licensing

Board any special powers beyond those enjoyed by construction

permit boards generally. Similarly, the remand order is de-

void of anything which might be thought to allow the Board,

upon its further exploration of the management capability is-

sue, to take action which would have been beyond the authority

of any other licensing board considering the same issue in the

context of a construction permit application.

True enough, in carrying out its adjudicatory responsi-

bilities, a licensing board has broad authority to impose

conditions on the sought permit or license which reauire

that certain measures be taken relating to plant construction

20/ (FOOTNOTE CONTINUED FROM PREVIOUS PAGE)
license application is filed, such a board will rarely,if ever, be in a position to make the Section 2. 104 (a)
"public interest" finding on the Commission's behalf.

21/ 37 Fed. ~Re . 20344 (September 29, 1972).

22/ CLI-78-18, ~su ra.
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or operation in the interest. of safety or the preservation

of environmental values. But that authority has never been

held to allow a condition which, in effect, triggers the

initiation of a new and independent, adjudicatory proceeding

at. a later date. Indeed, it is well-settled that licensing

boards are not empowered to take such a step. More than 12

years ago, the Commission flatly stated that it had "not

delegated to atomic safety and licensing boards the authority

to direct the holding of hearings following the issuance of

a construction permit". burke Point, ~su ra fn. 10, 4 AEC

at 15. — Whether or not the Licensing Board is right in

its characterization of that statement as dicta, it nonethe-

less must be accepted as reflecting the view of the Commission

on the point at that time. And there having been no material

alteration in the scope of the Commission's delegation to the

licensing boards since ~Turke Point —either by .rule change

or otherwise --,— the statement zs stall entz.tied to our24/ ~ ~

respect.

23/
24/

See also, C~rstal River, ~su ra fn. 10.

The "public interest" finding provision in Section
2.104 (a) of the Rules of Practice, discussed above,
was in effect when T~urke Point was decided. And
there is no possible xnconsxstency between the pro-
vision and that decision. For, as earlier noted,
under our interpretation of Section 2.104(a) a con-
struction permit board would no longer be in exist-
ence at the time the "public interest" finding is
to be made.
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While the burke Point pronouncement should thus carry

the day in all events, it is also worthy of note that we too

have expressly determined that "the licensing boards have no

independent authority to initiate any form of adjudicatory

proceeding"; rather, "[w]hat is required is the prior issu-

ance, by some other component of the Commission, of one of

the five types of orders or notices specified in 10 C.P.R.

2.700". Houston Li htin and Power Co. (South Texas Project,

Units 1 and 2), ALAB-381, 5 NRC 582, .592 (1977). The Licens-

ing Board acknowledged this holding but found it to be no

obstacle to the imposition of the license condition. In the

Board's view, as the delegate of "some other component"

i.e., the Commission itself —it could exercise th'e Commis-

sion s authority under Section 2.104 (a) to initiate a hearing

through the vehicle of a finding that one is required in the

public interest. 11 NRC at . As has already been seen,

however, this line of reasoning is based upon a faulty read-

ing of that Section. To repeat, the "public interest" find-

ing provision of that Section cannot be invoked at the con-

struction permit stage to call for the institution of a hear-

ing at the operating license stage. This being so, it is of

no moment that, as observed in South Texas (9 iVRC at 592),

the issuance of "a notice of hearing [under Section 2.104] on
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an application which * * * in the public interest should * * *

be heard" is one of the-means by which an adjudicatory proceed-

ing can be commenced.

It well may be, of course, that the Commission has the

inherent. authority to order an evidentiary hearing on a license

application in circumstances (or at a time) not within the

specific contemplation of the Rules of Practice. But that

matter need not be explored here. The bounds of the inherent

powers possessed by Licensing Boards are not co-extensive with

those of the Commission. Whatever may be the reach of the

Commission s own authority, licensing board action must be

founded upon either express or necessarily implicit delegation

of that authority to it. Needless to'ay, an authorization to

conduct an adjudicatory proceeding pursuant to a notice of

hearing issued by the Commission does not carry with it by

necessary implication the power to order the initiation at a

later date of a separate and distinct proceeding.

C. We thus are constrained to agree with the staff that

the Licensing Board exceeded its jurisdiction in imposing the

challenged license condition. For that reason, the condition

may not be allowed to stand.
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It does not perforce follow', however, that the Board was

not entitled to give expression to both its residual concerns

respecting the applicant's management capability to operate

the facility a'nd its present belief that a hearing on that

issue at the operating license stage would be in the public

interest. To the contrary, it was not merely the right, but

the duty, of the Board to include in the supplemental initial
decision the full range of the determinations it had reached in

its appraisal of the record before it. No other conclusion

is possible in the face of the Commission's explicit direction

in its remand order that the Board conduct "a further hearing

on the management capabilities of [the applicant) to construct

~d d d
' '1'

risk to the health and safety of the public". See p. 5,

~su ra; emphasis supplied. Stated ctherwise, it is scarcely

likely that the Commission would have issued such 'a direction

had it not intended the Licensing Board first to explore

thoroughly all aspects of the management capability issue and

then to make -known the fruits of that exploration.

Equally implicit in the terms of the remand order is an

instruction to the Licensing Board to prescribe such remedial

action as might both be warranted by its findings and within
d
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the bounds of its general delegated authority. Zn its January 14

memorandum, LBP-80-3, ~su ra, the Board takes note of this fact

and goes on to illume the options to which it had given con-

sideration once it had appraised the record before it in terms of

the requirement that, at the construction permit stage, there be

a "preliminary plan for the applicant's organization, training

of personnel, and conduct of operations". — We are told that,

notwithstanding its doubt regarding whether that requirement had

been satisfactorily met, there was insufficient cause to suspend

the outstanding construction permits (inasmuch as the conditions

precedent to the issuance of such permits set forth in 10 CFR

50e35(a) had been fulfilled). What the Board therefore looked

for was another remedy which would be at once "practical and

equitable". Rejecting (for the reasons stated in its supple-

mental initial decision) — the alternative of devising a li-
cense condition which would mandate the submission of an im-

proved "preliminary plan for the applicant's organization,

training of personnel, and conduct of operations", the Board

chose instead to impose a condition which would insure an oper-

ating license hearing. 11 NRC at (memorandum, pp. 17-18) .

35/ 10 CFR 50.34(a) (6) . See fn. 7, ~su ra and accompanying text

26/ 10 NRC at 97.
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Having held that condition to be invalid, we might, of

course, remand the matter to the Licensing Board to enable it
to search anew for a remedy both consistent, with its findings

and within its authority. We have 'concluded, however,

that there is no necessity to prolong this lengthy proceeding

still further by taking that step. Rather, we can and shall

fashion appropriate relief ourselves.

We have previously noted our agreement with the Licensing

Board's belief in the importance of insuring that the requisite

management capability is present when the Shearon Harris fa-

cility commences operation. And, it seems patent to us that

whether that capability exists is much better determined by an

appraisal of the quality of the applicant's management at the

time of the operating license application than it is by the

scrutiny of preliminary plans submitted years in advance. Cf.

Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-106,

6 AEC 182, 184. —The condition imposed by the Licensing Board

appears to reflect a similar view —as well as the Board's con-

viction that a hearing on the operating license will provide the

best mechanism for conducting that appraisal.

Although not sharing the Board's opinion that the desira-

bility of an operating license hearing should or can be conclu-

27/ In this connection, the s'taff challenges the Licensing
Board's statement in the January 14 memorandum that there
was doubt as to the adequacy of the applicant's preliminary
plan. It observes that the Board did not indicate in what
.(FOOTNOTE CONTINUED ON NEXT PAGE)



27-

sively determined at the construction permit stage, —we of2S/

course do not suggest that such a hearing perforce will be

ultimately found unwarranted. As the staff itself acknowledges,

following the filing of the operating license application and

its supporting documentation, a member of the public may re-

quest a hearing or the Commission may see fit to order one in

the public interest.—29/

In the making of an informed judgment on whether to exer-

cise the right to seek or to order a hearing on the management

capability issue, interested persons and the Commission would

plainly be advantaged by ready access not merely to the ap-

plication and its accompaniments but, as well, to the product

of the staff's evaluation of all information then at hand which

might bear upon that issue. It appears, however, that in normal

circumstances that evaluation would not be available either to

the public or the Commission prior to the time of the issuance

of the notice of proposed action under 10 CFR 2e105-" Indeed,

such an evaluation would not even have been undertaken.

27/

28/
29/

(FOOTNOTE CONTINUED FROM PREVIOUS PAGE)
respects the plan was inadequate. Staff supplemental
memorandum, p. 11. We are inclined to agree with the
staff that the Board's residual doubt related in actu-
ality to whether the applicant has the capability to
carry out the plan (given its past, performance in the
operation of its other nuclear facilities) . But, evenif it might be relevant to the warrant for the condition
imposed by the Board, we think that distinction unimpor-
tant to the appropriateness of the quite different sub-
stitute relief we are directing in this opinion.
See p. 19, ~su ua.
While we are unaware of any prior occasion upon which
the Commission has taken such a step, the possibility
that, it will do so in this instance is a real one.
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Section 2.105(a) (4) provides that the notice of proposed

action (commonly denominated a "notice of opportunity for
hearing") "shall be issued as soon as practicable after the

[operating license] application has been docketed". In turn,

the docketing of a tendered application takes place upon the

determination by the- Director of Nuclear Reactor Regulation

that it is "complete and acceptable for docketing". 10 CFR

2.101(a) (3) . "Generally, that determination will be made [if
warranted] within a period of thirty (30) days". 10 CFR

2.101(a) (2) .

As is thus obvious, the staff usually will conduct its
detailed review of the operating license application after the

notice of opportunity for hearing has issued (or,. alternatively,
after the Commission itself has triggered a hearina by a

finding under Section 2.104(a) that one is required in the pub-

lic interest). —This is borne out by the statement of consid-30/

erations which accompanied the 1972 amendments to the Rules of

Practice which established the "early notice" procedures. It is

therein observed that the initial task of the staff is to de-

cide whether the application is "reasonably complete and con-

forms to the Commission's requirements". Once the staff has

answered that question in the affirmative and docketed the

30/ Once again, a notice of hearing, rather than a notice of
opportunity for hearing, is issued if a Section 2.104(a)
finding has been made.
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application, it, becomes obliged "to establish a schedule for

its review of the application and to specify the key inter-
mediate points of that review". 37 Fed. Rece. 15127, 15128

(July 28, 1972).

No doubt, as the statement of considerations also suggests,

these "early notice" provisions —under which the staff's re-

view and up-dated safety analysis of an operating license ap-

plication come after, rather than before, the notice of op-

portunity for hearing —will best serve the interests of all
concerned in the typical case. But we do not understand their

adoption by the Commission to carry with it the notion that

there must be blind adherence to them even in special situations

such. as that presented here.' 'Stated otherwise, if the

decision whether to request or order a hearing on the manage-

ment capability issue might be most intelligently reached

against the background of the staff's appraisal of- that capa-

bility, why should not those who must make that decision—

i.e., the public and the Commission itself —have the benefit,

of the appraisal?

In short, while Sections 2.101(a) and 2.105(a) chart the

course that the staff is generally to pursue in its processing

of an operating license application, we think that some devia-

tion from that course is permissible (if not obligatory) where

exceptional circumstances bearing upon the public health and

3]j Zn our view, the history of this applicant's management
of plant operation (as illumed in the supplemental ini-
tial decision) justifies that characterization of the
situation at bar.
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safety warrant it. In this connection, the deviation we have

in mind here —requiring the staff to make and publicize its
appraisal of the applicant's management capability in advance

of the issuance of- a notice of opportunity for hearing —is

modest in scope and (unlike the license condition imposed by

the Licensing Board) meshes well with the basic regulatory

scheme.

While the Board below sought to direct the staff to take

affirmative action not otherwise required of it by statute or

regulation, our proposed instruction, goes simply to the timing

of action which, in all events, the staff must take sooner or

later in its mandated review of all health and safety aspects

of the operating license application. (Indeed, even if the

Commission's regulations did not specifically call for a fresh

and close examiriation of the applicant's management capability

as part of that review, given the history of Brunswick plant

operation the staff would be derelict in the discharge of its
responsibilities were it to fail to focus on that matter.)

In this regard, the staff should not encounter serious

difficulty in undertaking an early evaluation of management.

capability. To be sure, the operating license application

likely will be filed well in advance of the completion of the
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plant. But it will have to be accompanied by the Final Safety

Analysis Report, which must include, inter alia:
The following information concerning facil-
ity operation:

(i) The applicant's organizational
structure, allocations [of] responsibilities
and authorities, and personnel qualifications
requirements.

(ii) Managerial and administrative con-
trols to be used to assure safe operation.

10 CFR 50.34(b)(6). Beyond that, we understand that the Com-

mission's Office of Inspection and Enforcement now has two

resident inspectors assigned to the Brunswick facility. Pre-

sumably, their surveillance of the operation of that facility
already has been, and will continue to be, a fertile source of

valuable information respecting both the extent of the advance-

ments in the applicant's capability to manage its nuclear fa-

cilities and the present-day quality of its managers.

The fact that the staff should thus be in a position to

make an informed appraisal of management, capability once the

operating license application is in hand does not mean, of

course, that it would be precluded from later altering its
conclusions if further developments or analysis so warranted.

Certainly, no such proscription would be consistent with the

staff's fulfillment of the important role assigned to it in

connection with operating license applications. All we intend
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to suggest is that it. is feasible for the staff to provide an

early and in-depth evaluation of management capability which

would assist. interested persons and the Commission in deter-

mining whether an adjudicatory hearing on the question is
merited.—32/

In the course of its attack upon the Licensing Board's

condition, the staf f asserted (supplemental memorandum, pp.

4-5) that one should not presume that either it or the Com-

mission "will not do a proper job in seeing that [the applicant]

has the requisite qualifications for an operating license with-

out an adjudicatory hearing". Without pausing to reflect upon

whether the condition carries that implication, we can confi-

dently say that our substitute remedy does not. To the con-

trary,'t both recognizes the key role which the staff plays

in the passing of final judgment upon the applicant's qualifi-
cations and presumes that that role will be properly executed.

32/ This being so, it would not appear that there should be
an appreciable delay in the issuance of the notice of
opportunity for hearing (assuming no Section 2.104(a)
"public interest" finding is made by the Commission) .

It might be added that, in emphasizing the importance
that an early appraisal might have to the Commission,
we do not imply that its "public interest" finding nec-
essarily would have to be made before a notice of oppor-
tunity for hearing was issued. But Sections 2.104(a)
and 2.105(a) certainly suggest that any such finding
normally will be made in advance of the public notice
and control the kind of 'notice given (i .e ., if the find-
ing has been made, a notice of hearing will issue rather
than simply a notice of opportunity for hearing) . And
there are, of course, advantages to having members of
the public know, at the time they must decide upon seek-
ing intervention themselves, whether the Commission
thinks a hearing is required.
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Moreover, the remedy does no violence to the fundamental con-

cept, stressed consistently by the staff, that an operating

license adjudicatory proceeding is to be triggered only by

either a successful intervention petition and request for a

hearing or a Section 2.104(a) "public interest" finding.
(Rather, as previously developed, its sole purpose and effect
is to provide an additional measure of assurance that an op-

crating license proceeding will be triggered by one of these

mechanisms if, but only if, there is good reason for doing so.)—33/

IV.

Implicit in the foregoing is our agreement with the Li-
censing Board's conclusion (not challenged by any of the

parties) that a withdrawal of the now-issued construction

permits is not, warranted by reason of the still lingering
questions relating to the applicant's capability properly to

11 Et ~ ~

'' h

at least so long as the staff action called for in this

33/ In the totality of the foregoing circumstances, we find
no occasion to dwell at length on our authority to order
this relief in the exercise of the Commission's review
functions delegated to us in 10 CFR 2.785(a) . As we seeit, the reach of that delegation must be thought broad
enough to enable us to direct the staff to take certain
measures (already required of it) at a time when the Com-
mission and the public will derive an important informa-
tional benefit from them. If the staff thinks o herwise,it is free, of course, to seek the intercession of the
Commission (which is the ultimate arbiter of the bounds
of the powers it has bestowed upon us).
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opinion is fully carried out, the resolution of those ques-

tions can appropriately abi;de the event of the filing and

consideration of the operating license application —with

or without an adjudicatory hearing (as it may turn out).—34/

What remains is the Licensing Board's additional deter-

mination that the record sufficiently demonstrates the appli-

cant's managerial and technical capability tc desicen and

construct the facility. 10 NRC at 63, 95. Because this

determination likewise has gone unchallenged, we have re-

viewed it on our initiative. An, examination of the Board's

detailed subsidiary findings (id. at 45-63), and of the under-

lying record, persuades us that the findings have sufficient

evidentiary foundation and support the result reached on that

issue.

In the same vein, one concluding general observation is

in order. That we have parted company with the Licensing

Board on a single and narrow jurisdictional point should

not be allowed to obscure the exemplary manner in which

that Board discharged its responsibilities on the remand of

this proceeding. It is evident to us that, once provided with

the opportunity to .do so by the Commission, the Board saw to

it that the management capability issue was probed with the

34/ Needless to say, again without regard to whether a hear-
ing is held, the applicant will then have to establish
that it has the requisite management capability (and not
simply that it is moving toward that end).
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thoroughness that it indisputably warranted. The end product,

was a comprehensive record and a decision which reflected the

careful and .thoughtful attention which the Board had given to

the evidence.—35/

V.

For the foregoing reasons, the supplemental initial de-

cision, LSP-79-19, '~su ra, is modified to delete the condition

imposed upon the construction permits in paragraph 201, 10 NRC

at 98. See p. 8, ~su ra '.In lieu of that condition, the staff
is hereby directed to insure that no notice of opportunity for

hearing under 10 CFR 2.105 is issued in connection with any

application which may be filed for operating licenses for the

Shearon Harris facility unless and until:
(1) The staff has conducted, on the basis of the content

of the operating license application and supporting documenta-

tion (together with any other pertinent. information then at its
disposal), a preliminary evaluation of the applicant's capability

to manage the operation of the facility in conformity with all
regulatory requirements which have or may be imposed in the

interest of the protection of the public health and safety; and

(2) The findings and conclusions reached upon that evalua-

tion have been (a) made publicly available in written form; and

35/ Ne also commend for serious staff consideration the ob-
servations made by that Board in a memorandum appended
to its supplemental initial decision. See 10 NRC at
104-07.
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(b) brought specifically to the attention of the Commission

with an accompanying reference to both the Licensing Board's

supplemental initial decision and our decision today. It is
further directed that, pursuant to 10 CFR 2.l05(b)(2), the

notice of opportunity for hearing (if one is issued) set

forth the manner in which a copy of that analysis may be ob-

tained or examined.

As so modified, 'the supplemental initial decision is

affirmed.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Je Bishop
Secret y to the

Appeal Board
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