June 21, 1996

EA 96-051

Florida Power and Light Company
ATTN: Mr. T. F. Plunkett

President - Nuclear Division
P. 0. Box 14000
Juno Beach, FL 33408-0420

SUBJECT: MEETING SUMMARY - PREDECISIONAL ENFORCEMENT CONFERENCE
TURKEY POINT - DOCKET NOS 50-250 AND 50-251

Gentlemen:

This refers to the predecisional enforcement conference on June 14, 1996, at
the Region II office in Atlanta, Georgia. The purpose of the meeting was to
discuss the apparent violation of 10 CFR 50.7. The meeting was beneficial
toward answering the questions provided by our letter dated June 4, 1996.

Enclosed is a List of Attendees, Predecisonal Enforcement Conference Agenda,
| the apparent violation, and Florida Power and Light Handout. The agenda
| included the following topics: NRC Enforcement Policy, Summary of the Issues,
| Statement of Concerns/Apparent Violations, and Florida Power and Light Company
‘ Presentation.

In accordance with Section 2.790 of the NRC’s "Rules of Practice, "Part 2,
Title 10 Code of Federal Regulations, a copy of this letter and its enclosures
will be placed in the NRC Public Document Room.

Should you have any questiohs concerning this letter, please contact us.

Sincerely, .

Orig signed by Kerry D. Landis

Kerry D. Landis, Chief
Reactor Projects Branch 3
O 3 O 04 3 Division of Reactor Projects

EA 96-051
Docket Nos. 50-250, 50-251
License Nos. DPR-31, DPR-41

Enclosures: 1. List of Attendees
| 2. Predecisonal Enforcement
‘ Conference Agenda
3. Apparent Violation . \
1 4. FPL Presentation : |
|
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FP&L

cc w/encls:

J. Hosmer, Vice President, Engineering
Commonwealth Edison Company

Executive Towers West III

1400 Opus Place, Suite 900

Downer’s Grove, IL 60515

H. N. Paduano, Manager
Licensing & Special Programs
Florida Power and Light Company
P. 0. Box 14000

Juno Beach, FL 33408-0420

Plant General Manager
Turkey Point Nuclear Plant
P. 0. Box 029100

Miami, FL 33102

R. J. Hovey, Site Vice President
Turkey Point Nuclear Plant

P. 0. Box 029100

Miami, FL 33102

G. E. Hollinger, Licensing Manager
Turkey Point Nuclear Plant

P. 0. Box 4332

Miami, ‘FL 33032-4332

J. R. Newman, Esq.
Morgan, Lewis & Bockius
1800 M Street, NW
Washington, D. C. 20036

John T. Butler, Esq.

Steel, Hector and Davis

4000 Southeast Financial Center -
Miami, FL 33131-2398

Attorney General

Department of Legal Affairs
The Capitol .
Tallahassee, FL 32304

Bill Passetti

0ffice of Radiation Control

Department of Health and
Rehabilitative Services

1317 Winewood Boulevard

Tallahassee, FL 32399-0700

cc w/encls: Continued see page 3




FP&L 3

cc w/encls: Continued

Jack Shreve, Public Counsel
Office of the Public Counsel

c¢/o The Florida Legislature

111 West Madison Avenue, Room 812
Tallahassee, FL 32399-1400

Armando Vidal

County Manager of Metropolitan
Dade County

111 NW 1st Street, 29th Floor

Miami, FL 33128

Joe Myers, Director

Division of Emergency Preparedness
Department of Community Affairs
2740 Centerview Drive

Tallahassee, FL 32399-2100

Distribution w/encls:
R. Croteau, NRR

B. Crowley, RII

G. Hallstrom, RII
PUBLIC

Thomas P. Johnson

Senior Resident Inspector

U.S. Nuclear Regulatory Commission
P. 0. Box 1448

Homestead, FL 33090
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LIST OF ATTENDEES

Florida Power and Light Company

TG LDG

Nuclear Requlatory Commission

Bramwick, Attorney

Johnson, Behavior Analysis and Consultants

Goldberg, Retired

Hosmer, Vice President, Engineering, Commonwealth Edison Company
Newman, Attorney

Paduano, Manager, Licensing & Special Programs

Plunkett, President Nuclear Division

5

A.

W OC-:?(—!CJWOU)

Boland, Enforcement Specialist, Enforcement and Investigations
Coord1nat1on Staff (EICS)

. Ebneter, Regional Administrator

Evans, Regional Counsel

Hannah, Public Affairs Officer

Jaudon, Acting Deputy Director, Division of Reactor Projects (DRP)
Johnson, Senior Resident Inspector, Turkey Point

Landis, Chief, DRP, Branch 3

Lieberman, Director, Office of Enforcement (by telephone)

. Thompson, Physical Security Specialist, Special Inspection Branch, Division

of Reactor Safety.
. Uryc, Director, EICS

\

Enclosure 1




PREDECISIONAL ENFORCEMENT CONFERENCE AGENDA

FLORIDA POWER AND LIGHT COMPANY
TURKEY POINT NUCLEAR PLANT
JUNE 14, 1996 - 10:00 A.M.

NRC REGION Il OFFICE, ATLANTA, GEORGIA

THIS PREDECISIONAL ENFORCEMENT CONFERENCE WILL BE TRANSCRIBED

I OPENING REMARKS AND INTRODUCTIONS
S. Ebneter, Regional Administrator

. NRC ENFORCEMENT POLICY
B. Uryc, Director
Enforcement and Investigations Coordination Staff

. SUMMARY OF THE ISSUES
S. Ebneter, Regional Administrator

Iv. STATEMENT OF CONCERNS / APPARENT VIOLATIONS
J. Jaudon, Acting Deputy Director
Division of Reactor Projects

V. FLORIDA POWER AND LIGHT COMPANY PRESENTATION
. T. Plunkett, President - Nuclear Division

VI. BREAK / NRC CAUCUS

VIl. NRC FOLLOWUP dUESTIONS

X. CLOSING REMARKS

S. Ebneter, Regional Administrator

Enclosure 2




NRC PREDECISIONAL ENFORCEMENT CONFERENCE
JUNE 14, 1996
APPARENT VIOLATION

10 CFR 50.7 prohibits discrimination by a Commission licensee
against an employee for engaging in certain protected activities.
Discrimination includes discharge or other actions relating to the
compensation, terms, conditions; and privileges of employment.
The activities which are protected include, but are not limited to,
reporting of safety concerns by an employee to his employer or
the NRC.

During July and August 1991, the Florida Power and Light
Company (FP&L) discriminated against Mr. Regino R. Diaz-
Robainas for engaging in protected activities. Specifically, as
determined by the Secretary of Labor, on.August 19, 1991, FP&L
terminated Mr. Diaz-Robainas for his failure to submit to a
psychological evaluation which was ordered by FP&L in retaliation
of his engaging in protected activities. Mr. Diaz-Robainas’s
protected activities included the identification and reporting of
safety concerns to FP&L management and the NRC during the
period February through August 1991.

NOTE: The apparent violation discussed in this predecisional

enforcement conference is subject to further review and is subject to

change prior to any resulting enforcement decision.

Enclosure 3




PREDECISIONAL
ENFORCEMENT CONFERENCE
ON | |
SECRETARY OF LABOR DECISION
92-ERA-10

Florida Power & Light Company
June 14, 1996

Enclosure 4




AGENDA

= Introduction Thomas Plunkett : ‘.
= Facts Leading to Jerry Goldberg
Fitness for Duty - John Hosmer

Concerns and Termination Dr. Johnson

= Answers to NRC Questions Thomas Plunkett
and Closing Remarks




07/380:
07/88:

03/15/90:

12/90:

02/20/91:
02/23/91:

03/15/91:

04/30/91:

TIMELINE
Robainas hired (Engineer).
Hosmer hired.

Robainas submitted protest over fitness for duty drug test ("violation of my
human and constitutional rights"); and Hosmer met with him.

Robainas complained to Hosmer concerning Bob Wade’s criticism of him.
Hosmer counseled Wade.

Robainas received a 90% annual performance: appraisal.

Robainas sent a 7-page letter to Hosmer, complaining about the appraisal.
and "demanding Hosmer’s involvement.

Hosmer assigned Dave Smith to investigate whether Robainas had received
a fair review. 90% overall rating was determined to be fair.

Hosmer met with Robainas concerning the review.

Hosmer increased rating to 100%, eliminating the 4 months Robainas had
worked for Wade.

Hosmer told Robainas he would be placed on monthly reviews with clear
goals so that there would be no misunderstanding about expectations;
Robainas agreed.

Robainas related personal matters to Hosmer: In-laws moving in; attending
night school; under stress; had been ill.

Hosmer encouraged Robainas to seek help through Employee Assistance
Program (EAP).

Hosmer asked John Barrow (Ombudsman) to meet with Robainas, saying
Robainas was good employee whom he did not want to lose.

Hosmer attended Robainas’s firstmonthly review session. Hosmer stopped
the conference because Robainas was not listening. Hosmer counseled
Robainas that his below-average performance was a serious matter for

which he could lose his job.

Thereafter, Hosmer reduced reviews from monthly to quarterly (w1th fewer
people attending) at Barrow’s suggestion.




05/91:

06/91:
07/91:

07/91:

07/91:

07/26/91:

07/30/91:

08/02/91:

Basil Pagnozzi informed Hosmer that Robainas did not complete assigned
‘calculations.

Errors found in Robainas’s work on setpoint project.

Hosmer advised Jerry Goldberg that he had an emplc;yee on accelerated
reviews, who was attending night school, was tired, was taking medicine,
and was stressed out. Goldberg asked ifRobainas was fitfor duty.

In response to Goldberg’s question, Hosmer sought John West’s opinion
on whether Robainas’s problems presented a fitness for duty issue; West
said a psychological exam was in order; and Hosmer reviewed Part 26.

Hosmer had Pagnozzi write clear performance goals for Robainas in
connection with his July 30th review to assure that Robainas understood,
path to success. Pagnozzi informed Hosmer that 90% review score would
be given at periodic review.

Robainas refused to attend upcoming review session unless his attorney
was present. Hosmer decided to question Robainas’s fitness for duty.

Hosmer checked with Human Resources about having Robainas’s attorney
attend the review session.

Unprecedented decision made by FPL to allow attorney to attend.

Hosmer attended review session. Robainas received another 90% rating.
Hosmer gave Robainas another 90 days to improve his performance.

Hosmer questioned Robainas’s fitness for duty and directed him to meet
with Dr. Johnson on A stBI. 1991.

U
Robainas’s attorney indicated’ that Robainas may raise safety concerns and
he presented demands.

Hosmer postponed Robainas’s psychological evaluation until Aug. 2, 1991,
at Robainas’s attorney’s request.

Robainas failed to attend scheduled meeting with psychologist; Hosmer told
Robainas he was disappointed and asked him to reconsider.

Hosmer reiterated win/win success path to Robainas: See Dr. Johnson
and improve performance to 100%.

Robainas’s attorney set two conditions for psychological exam: Attorney to
be present and evaluation to be recorded.




08/05/91:

08/08/91:

08/19/91:

Hosmer had West consult with Dr. Johnson regarding the conditions.
Goldberg (by letter) informed NRC that Robainas may have safety concerns.

Hosmer met with Robainas to discuss his obligation to disclose his safety
concerns to FPL or the NRC.

Hosmer was advised that Dr. Johnson rejected conditions set by
Robainas’s attorney.

Hosmer told Robainas that the conditions were not acceptable to Dr.
Johnson; Hosmer directed Robainas to submit to the psychological exam
on August 19, 1991, or disciplinary action, up to and including discharge,
would result. .

FPL attorney advised Robainas’s attorney of right to appeal any.
determination by Dr.Johnson, and reminded him that Robainas must keep
appointment. with Dr. Johnson or face discipline.

Robainas again failed to appear for appointment with Dr. Johnson.

Hosmer discharged Robainas for insubordination.
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July 26, 1991 °

This is the second 90 performance evaluation in your PEG assignment. No
substantial performance improvement has been-noted.

Significant improvement is needed in judgement/problem analysis, organization and
planning, dependability and cooperation. If significant improvement is not
achieved within 90 days, you will face termination. . 3

I question your fitness for duty for unescorted access. For that reason, I
direct you to consult with Dr. Johnson a psychologist. An appointment has been
set up for 11:00 A.H. on July 31, 1991 in Stuart; Florida. The purpose of this.
visit is to determine your fitness for unescorted access. Failure to consult

with Dr. Johnson will.result in disciplinary action, -including removal of Jour
unescorted access privilege:

JBH/smf
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TELECOP I ER MEMO ARLPLY THIE OrrICE o
(FOR IMMEDIATE ATTENTION)

. (' ALPLY THIS OfFriCE

Tot Attorney Steven Carr, Flor{da Power & Light !
Fromt Oliver Harcis .
Rei Richard Robainas .

Date: August j2, 1991; 3pm
Dear Mr. Carsgt

Your are famf{liar wi{th Rfchard Robajnas’'s Jeellnt that referring hinm
to a mental Health expert - especially without any probable cause;to
do s0 -~ {s a|violation of his oonstitutional rights. Noncthelcss.l
gince it {8 § choice between this and hiz job, 1 have urged him tg
go slong with the Company's demand. .

discussion last night, 7 have succeeded after further .discussion
late this mofning. John Hoswer and others'have asked Richard if he
will reconsider, and that answer iz in the,affirmative.

Although I was unable to convince Richard lo do this after 'a leng hy .

We will ask for two conditfons to protect Richard's rights: (1) That
I be present; and (2) That a permanent recording be made of the
{nterview, 2b that the basis for the psychologists oconclusions are
preserved.
[}

- Please call pe back by way of veriticationﬂ and hopefully we can
(" arrange an 1 terview within everyone's zohedule.

Oliver Harfis

CONF LRH4

[TION REQUESTED____— CORFIJ“AT!ON NOT REQUESTED_

FAX NO. [407] 287-9102

o ___%? /Qa‘-rfh’ /Zﬁfhke/%_
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August 8, 1991 - .BY TELECOPIER AND
U.8. HAIL

Oliver H. Harris, III, Esq.

1201 U.S. Highway One

Crystal Tree, Suite 325

North Palm Beach, Florida 33408

RE: RICHARD DIAZ~ROBAINAS: EVALUATION O¥ YITNES8S YOR DUTY
Dear Mr. Harris:

This letter will reply to your telecopier memo dated Augqust 2,
1991, 3:00 p.m. concerning your client, Richard’'Diaz-Robainas.

In your memo, Yyou state that Richard may be willing to meet with
Dr. Johnson under two conditions. Dr. Johnson advised that
conducting an interview on these terms would be inappropriate and
could compromise the validity of the evaluation process.

As you know, Richard's appointment with the psychologist was
originally scheduled for Wednesday, July 3lst. At your request,
the appointment was rescheduled to Friday, August 2, 1991, at 9:00
a.m. Richard did not meet with Dr. Johnson at the scheduled time.
Because of his failure to meet with Dr. Johnson, FPL has suspended
Richard's access to the nuclear facilities.

Dr. Johnson has been asked to conduct a psychological evaluation
so that FPL may make a determination: whether Richard is fit for
duty and eligible for unescorted access to FPL's nuclear facilities
under 10 CFR Part 26. FPL's fitness for.duty program is designed
to meet these general performance objectives: (1) to provide
reasonable assurance that nuclear power plant personnel and
employees who have unescorted access to the plants will perform
their tasks in a reliable and trustworthy manner; and (2) to
provide reasonable assurance that employees are not mentally or
physically impaired from any cause which in any way would adversely
affect their ability to safely and competently perform their
duties. 10 CFR §26.10.

I\am informed that Richard's supervisors have directed him to meet
with Dr. Johnson on August 19, 1991, at 9 a.m. His supervisors
have advised Richard that his failure to attend the appointment
will result in disciplinary action, up to and including discharge.

FPL will provide you and Richard with a copy of any written réport

Dr. Johnson prepares for FPL after the evaluation. If Dr. Johnson
finds that Richard is fit for duty, the matter will be concluded.

an FPL Group company
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Oliver H. Harris, III, Esq. .
August 8, 1991
Page 2

If Dr. Johnson finds otherwise, FPL will make a fitness determi-
nation and take appropriate action, based on Dr. Johnson's
evaluation. In such event, if Richard is not satisfied or
disagrees in any way with the report or with FPL's determination
and followup action, he may appeal. . If he appeals, he may submit
a report from a psychologist of his own choosing for FPL's con-
sideration and an impartial internal management ‘review.

Please let me know if you have any questions or concerns about any
of the foregoing.

Sincerely,

Steven Carr

Senior Attorney

SC/dag

-

it

..
- ——— e s wam




