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Operating Licenses to 'Permit
Steam Generator Repair)

NRC STAFF MOTION TO COMPEL DISCOVERY

On September 14, 1979, the NRC Staff served interrogatories and a request

for the production of documents upon the Intervenor in the captioned pro-

ceeding. This discovery request was supplemented on October 4 following

the admission of additional contentions. Pursuant to the Board's "Order

Relative to Discovery and Scheduling," dated November 15, 1979, answers to
1/

the Staff's discovery were due on December 17, 1979. On December 17, 1979,

the Intervenor filed his answers to the interrogatories. The Intervenor

provided no documents to the Staff indicating that he had yet to determine

what documents he would utilize in presenting his direct case or in cross-

examination of Staff witnesses. The Intervenor fails to address certain

interrogatories at all and raises objections to certain others. Accordingly,

for'he reasons. given below, the Staff moves the Board, pursuant to 10 C.F.R.

1/ This Order, inter alia, extended the date previously set for responses
to discovery in the Board's September 25, 1979 "Order Relative to Conten-
tions and Discovery."
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52.740(f), to compel the Intervenor to promptly respond to the interrogatories
2/

identified below.

The- Intervenor fails to respond to interrogatories 4-1 through 4-12 and

interrogatori'es 5-1 through 5-. 10 without explanation. These interrogatories

relate to contentions 2 (concerning occupational exposure levels) and 3

(concerning the disposition of primary coolant and laundry waste water),

respectively, as those contentions are designated in the Board's September

25, 1979 "Order Relative to Contentions and Discovery,.'" The interrogatories

sought, with regard to each contention, among other things, the identity of-

prospective Intervenor witnesses and a summary of their, proposed testimony,

the identity of any material Staff documents which the Intervenor regards

as deficient and an explanation why, and the specific factual bases for the

allegations raised in the contentions. Contention 2 combined and refined

prior contentions 2 and 5 to which the Staff interrogatories of September

14 were directed. Contention 3 combined and refined prior contentions 3 and

4 to which the Staff's interrogatories of September 14 were directed. Thus,

the interrogatories in question are directly relevant to contentions at issue

in this proceeding and must be answered.

2/ The Intervenor also states that a summary of the testimony of his named

.witnesses cannot be prepared at this time. The Staff: would note that
the Intervenor is under a duty, pursuant to 10 C.F.R., 52.740(e), to pro-
vide such information when acquired. If the January 8, 1980 hearing
date had not been postponed, direct testimony would have to have been

filed by December 21, 1979.
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The Intervenor declined to answer certain interrogatories (namely, inter-
3/

rogatories 1-5, 2-5, 3-5, 6-5, 7-5, 9-5, 11-5, 13-5, and 14-5) which re-

quested the Intervenor to explain why he regards specified portions of

named Applicant and Staff documents as deficient. The Intervenor objects

to the provision of this information -on the grounds that the request calls

for "trial preparation material, opinions and analysis made in anticipation

of the hearing without any special showing of substantial need as required

by 10 C.F.R. 52.740(b)(2)." Intervenor's Answers at 3,, et ~se . The in-

terrogatories objected to do not seek to obtain "documents and tangible

things" prepared for trial so as to brinq the provisions of 10 C.F.R.
4/

52.740(b)(2) into play. Under the Commission's regulations, a party may

obtain discovery relevant to the claims of another party. 10 C.F.R.

52.740(b)(l). The interrogatories seek an explanation of the claimed de-

ficiencies in the Applicant's. Steam llenerator Repair Report (SHIRR) and

Staff's Safety Evaluation (SE) and Environmental Impact Appraisal (EIA)

and, hence, are discoverable under 10 C.F.R. 52.740(b)(l) without exception.

3/ These interrogatories state:

If the representations made in [the referenced contention]
are based in whole or in part on any documents pre-
pared by the Applicant or NRC Staff which you contend
are deficient, specify which documents, and the. parti-
cular portions thereof, you regard as deficient and
ex lain wh the are deficient. (emphasi's added.)

4/ That section provides, in material part:

A party may obtain discovery of documents and
tangible things otherwise discoverable under
paragraph (b)(l) of this section and prepared
in anticipation of or for the hearing by or for
another party's representative . . . only upon
a showing that the party seeking discovery has
substantial need of the materials in the prepara-
tion of this case and that he is unable without
undue hardship to obtain the substantial equi-
valent of the materials by other means.





The Intervenor cites no legal authority in support of his objection to these

interrogatories and the Staff is aware of none. No claim is made that the

requested information is not relevant to the proceeding nor do the
interroga-'ories

seek attorney "work product" or otherwise privileged information.

Furthermore, the Intervenor has not applied for a protective order as required,
5/

pursuant to 10 C.F.R. 52.740(f)(1), where an objection to discovery is lodged.

g6

The Intervenor has the burden of going forward on his contentions. The

Staff's technical review in this matter centered around the SGRR and it is

entitled to know whether, and in what respects, the Intervenor regards this

document as deficient. The Staff's direct testimony in this proceeding will
consist primarily of its SE and EIA. The Intervenor has had over seven months

to study these documents. The SE and EIA were issued on May 14 and June

24, 1979, respectively. The Staff is entitled to elicit, through discovery,

whether, and for what reasons, the Intervenor regards these documents as

deficient. The Intervenor has answered that i.t regards portions of these

documents as deficient but declines to indicate why. The Staff is unable

5/ That regulation provides, as relevant:

Failure to answer or respond shall not be ex-
cused on the ground that the discovery sought
is objectionable unless the person or party
failing to answer or respond has applied for
a protective order pursuant to paraqraph (c)
of this section.

6/ See, e.g., Vermont Yankee Nuclear Power Cor oration v. NRDC, et al., 435
U.S. 519, 553-54 1978 wherein the Court held that it is "incumbent upon
intervenors who wish to participate to structure their par ticipation so
that it is meaningful, so that it alerts the agency to the

intervenors'osition

and contentions." In this regard, the Court endorsed the Com-
mission's use of "a threshold test" requiring intervenors to make a
"showing sufficient to require reasonable minds to inquire further."
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to prepare direct testimony on the contentions or to ascertain whether a

particular contention is amenable to summary disposition if it is denied

the requested information.

7/
The Intervenor also objects to Interrogatory 1-10 on the grounds that the

interrogatory is argumentative and calls for trial preparation material

"without the requisite special showing required by 10 C.F.R. 52.740(b)(2)."

Intervenor's Answer at 3. Once again, reliance upon 10 C.F.R. 52.740(b)(2)

is misplaced. The interrogatory does not seek to obtain a document or other

tangible thing. Contention 1 claims that the NRC must issue an environmental

impact statement prior to authorization of the proposed action. The informa-

tion requested in Interrogatory 1-10 is relevant to Contention 1 and, hence,

is discoverable under 10 C.F.R. 52.740(b)(l). Interrogatory 1-10 is plainly

not argumentative. tleither does it request documentary material, let alone

documentation prepared in anticipation of hearing, so as to fall within the

ambit of 10 C.F.R. 52.740(b)(2).

7/ Interrogatory 1-10 states:

Does Intervenor contend that an EIS must be prepared
in this action. If, so, please articulate the factual
bases for such contention.
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CONCLUSION

On the basis of the above, the Staff moves the Board, pursuant to 10 C.F.R.

52.740(f),, to issue an order compelling the Intervenor to promptly respond
8/

to the above-mentioned Staff interrogatories.

Respectfully submitted,

+ZAN

Steven C. Goldberg
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 27th day of December, 1979.

8/ These interrogatories consist of the following: 1-5, 1-10, 2-5, 3-5,. 6-5,
7-5, 9-5, 11-5, 13-5, 14-5, 4-1 through 4-12, and '5-1 through 5-10.
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