
ASI BP 450 F./V

ecot'ds Facilities Branch g)
——-EL / — Dh 4.3.

NUCI.EAR REGULATORY COMMISSION
I

IN THE (RATTER OF:

FLORIDA PONER AND
LlGHT COMPANY

Docket Dos. 50-250
50-251

(Turkey Point Huclear Generating
Unit iIos. 3 and 4) (Propose Amnczents to

'acilityOperating Licenses
to Peani" Stean Cw~erator
RBpair)

Place - Miami, Florida

Q~f e Wednesday, Hay 2, 1979 Pages 1 122

Tetephoqe:
(202) 3474700

V9051~054 l
ACE - FED ERALREPORTERS, INC.

OjjVcialReporters

444 North Capitol Street
Washington, D.C. 20001

. NATlONWIDECOVERAGE - DAlLY





BEFORE THE UNITED STATES NUCLEAR REGULATORY COMMISSION

In th'e Matter of:
4 FLORIDA POWER AND

LIGHT COMPANY

(Turkey Point Nuclear
Generating Unit
Nos. 3 and 4)

)
)

) Docket Nos. 50-250
) 50-251
) (Proposed Amendments to
) Facility Operating Licenses
) to Permit Steam Generator
) Repair)

10

12

TRANSCRIPT OF PROCEEDINGS before the
Atomic Safety and Licens'ing Board
Panel, U.S. Nuclear Regulatory
Commission, held at the Howard Johnson'
Downtowner, Plaza Rooms 1 and 2, 'iami,
Florida, commencing at 9: 00 o 'clock a,m.,
on Wednesday, May 2, 1979.

13

14

15

16

BOARD MEMBERS:

Elizabeth S. Bowers, Chairman
Dr. David B. Hall, Board Member
Dr. Oscar H. Paris, Board Member

17

18

19

20

21

22

23

24

APPEARANCES:

ON BEHALF OF THE LICENSEE:

NORMAN A. COLL, ESQ
Steel, Hector 6 Davis
Southeast First National Bank Building
Miami, Florida 33131

and
HAROLD F. REIS, ESQ.
Lowenstein, Newman, Reis, Axelrad & Toll
1025 Connecticut Avenue, Northwest
Washington, D. C., 20036

25





APPEARANCES: (Continued)

ON BEHALF OF PETITIONER MARK P ~ ONCAVAGE:

MARTIN H. HODDER, ESQ.
1131 Northeast 86th Street
Miami, Florida 33138

ON BEHALF OF NUCLEAR REGULATORY COMMISSION
STAFF:

STEVEN C. GOLDBERG, ESQ.
Office of the Executive Legal Director,
Nuclear Regulatory Commission
Washington, D.C.

10

12

13

14

15

16

17

18

19

20

22

23

24

25



TRANSCRIPT OF PROCEEDINGS
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MRS. BOWERS: The 'Board has, off by a minute

or two, three different times. So we are going

to take official notice of the fact that it is
now 9:00 o'lock so that we can begin the

proceedings.

'First, I will introduce the Board, and then

ask for appearances from the parties, and.from the

petitioner.
My name is Elizabeth Bowers. I am a lawyer.

I am a member of the Kansas Bar. I have been

involved in Federal Administrative proceedings for
27 years, the first 15 years as government counsel,

and the later years as presiding officer under

different titles.. With F.A.A. I was the Hearing

Officer. With H.E.W. I was Administrator Law

Judge. For the last seven years I have been in
this program, which means I am now Chairman of

the Atomic Safety and Licensing Board.

On my right is Dr. Oscar Paris. Dr. Paris

is an environmental scientist. He and I are

full-time members of the Atomic Safety and

Licensing Board panel. He was formerly head of

the Natural Resources Department at- the University

of Wyoming.



On my left is Dr. David Hall. He is a

fOimer Division Director at Los Alamos

Laboratories. He recently retired. He also
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formerly was Chairman of the Advisory Committee

on Reactor Safety. It so often is referred to

by the acronym ACRS.

Now, we would like to call for the appearance

of the parties and the petitioner. Is the

licensee prsent?

MR. COLL: Yes, ma'm. My. name is Norman

Coll. I am a member of the firm of Steel, Hector

& Davis, and I represent the licensee, Florida

Power and Light Company.

14 Sitting with me is my co-counsel, Harold
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Reis, with the law firm of Lowenstein, Newman,

Reis, Axelrad & Toll, in Washington, D.C. Also

sitting with me is Mr. Doug Whittier from Florida

Power and Light Company.

MRS. BOWERS: And the Nuclear Regulatory

Commission Staff?

MR. GOLDBERG: Yes. My name is Steven C.

Goldberg. I represent the Nuclear Regulatory

Commission Staf f . My mailing address is Office of

the Executive Legal Director,. Nuclear Regulatory

Commission, Washington, D.C. With me,.to my. right,



is Mr. Marshall Grotenhuis, G-r-o-t-e-n-h-u-i-s,
'I

and R. B. D. Liaw, L-i-a-w, of the NRC staff.
They are not counsel.

MRS. BOWERS: We were told just prior to the

beginning of the commencement of the proceeding

this morning that the petitioner is now represente
E

by counsel. Mr. Hodder, would you please make an
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appearance?

MR. HODDER: Yes. My name is Martin Hodder.

am an attorney and member of the Florida Bar.

I am here this morning entering an appearance on

behalf of the petitioner, Mark P. Oncavage, who

is sitting to my left, for the limited purpose

of this're-hearing conference.
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MRS. BOWERS: Will you give us your address,

please?
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MR. HODDER: Yes. My address is 1131 North-

east 86th Street, Miami, Florida 33138.

MRS. BOWERS: The Board will make a very

brief preliminary statement and then we will give

counsel an opportunity to make opening statements.

We don't feel it is necessary to have opening

statements; we could get right into the matter

at hand, but we will give you an opportunity in

a few minutes, if that's what you want to do.



Now, in the Federal Register, on December 13,

1977, there was a notice. It is 42 Federal

Register 62569. There was -a notice entitled
Florida Power and Light Company proposed issuance

of amendments to facility operating licenses.
The notice went on to say that this repair work,

modification work, 'was going to occur, and i.nvited
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petitioners who wanted to intervene to file their
petitions within 30 days. And, of course, it
set out a little more information on it. And that
would make the end of the petition filing period

january 13, 1978.

13 The notice also said that for further details
14 pertinent to these matters see the licensee's
15
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letter dated September 20, 1977, along with other
\

material that may be submitted by the licensee in
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support of this action, all of which are or will
be available for. public inspection at the NCR's

public'document. room, 1717 H Street, Northwest,

Wasghington, D.C., and at the Environmental Urban
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Affairs Library, Florida International University

of Miami, Florida.

Now, subsequent -- in fact, it was February 9

1979, a petition was filed. At that time an

Atomic Safety and Licensing Board was assigned to



this matter. The Pederal Register volume 44,
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page 12120 contains the notice of the appointment

of the Atomic Safety and Licensing Board for the

purpose of'considering the petition. Actually, we

are a petition review board at this stage of the

matter.

Now, there was a conference called on March 2

to see if we could, the Board and the parties and

the petitioner, could agree on a date for this

pre-hearing conference. We found, because of

various commitments, that today, May 2, was the

first time it was mutually agreeable.

We got out an order, and it is very brief,
and so l will read the order:

"On March 5, 1979; the Atomic Safety

and Licensing Board was appointed to

17 rule on the Petition of Mark P.
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Oncavage

please help me.

MR. ONCAVAGE: Oncavage.

MRS. BOWERS: "-- to intervene in

this proceeding. Zn a recent

conference call, applicant, with

the parties, Mr. Oncavage, it was

agreed that- a pre-hearing conference



would be held on May 2, 1979. Pre-

hearing conference will be held on

that date in Plaza Rooms 1 and 2,

Howard, Johnson's Downtowner, 200

Southeast 2nd Avenue, Miami, Florida.

The proceeding will commence at

9: 00 a.m. local time. The public is
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invited to attend. No limited appear-

ance statements will be accepted at

this proceeding."

So that is where we are here. t0e have, of

course, several filings from the petitioner and

responses by licensee and staff to these

filings. But before we procee'd into the pleadings

in this matter, let me first give the parties

and the petitioner an opportunity to make an
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opening statement, if you desire. Mr. Coll?

MR. COLL': Ma 'm, we don ' believe that we

need to make an opening statement at this time.

But I will be happy to just briefly state our

position, which is that we understand that this

pre-hearing conference has been called to consider

the sufficiency of the petition which is pending

before the Board. That petition has been twice

amended. Ne have filed responses to it



which describe, we believe, what the effects are

and why that petition d'oes not comply with the

Commission 's regulations, and why it is
insufficient.
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We are fully prepared to argue those points

to the Board this morning with the citations of

legal authority if necessary. Because the petitio
has not been corrected, and because the defects

still do remain, and because the petition is
untimely and no good cause has been shown for
its untimely filing, we believe and would reiterate
our request which has been made in our responses,

that the petition be denied by the Board.

MRS. BOWERS: Mr. Goldberg?

MR. GOLDBERG: Madam Chairman, we have no

opening statement. I would, however, like to
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reserve the opportunity to comment should

something that the petitioner raise warrant it.
But I have no opening remarks.

MRS. BOWERS: Mr. Hodder?

MR. HODDER: Yes, Madam Chairman. Apparently

the most solid opposition to granting the petition
comes from the utility company. I personally have

not had the time, because I have even been in

Washington the last several days, to prepare this
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case well. Yet the amount of preparation that I
have done, and research that I have done on it,
indicates that,'irst of all, where there is

untimeliness, which we concede in this case, thoug

there may be extenuating circumstances that might

justify that untimeliness, which we can bring to

the attention of the Board later this morning,

but even conceding -untimeliness, the leading

10
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Commission case -on the issue of granting petitions
to int'ervene is in the matter of Nuclear Fuel

Services, Inc., and New York State Atomic Develop-

ment Authority, which is the West Valley repro-

cessing plant, recorded in NRCI 74/4.- This case

14 establishes clearly that where a petition'er is
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untimely, nevertheless; if certain conditions are

met, he may be granted status to intervene. We

are ready this morning to demonstrate to this.

Board that these four conditions outlined by the

Commission in the West Valley case have been met

and can be met by your petitioner Mark P. Oncavage

Because the most important consideration,

the fact. that no other member of the public has

been admitted as participant in these proceedings,

and because no environmental impact statement, as

mandated by the National Environmental Policy Act,
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and the Commission Rules 10 CFR 50. 90 has been

provided, we feel that 'this petitioner can make

a valuable 'contribution to this hearing conference.

We respectfully urge the Board to grant him

status as an intervenor.

MRS. BOWERS: Mr. Goldberg?
\

MR. GOLDBERG: We have no need to make an

opening statement.

MRS. BOWERS: Just to make sure that everybod

has received the various filings, I will briefly
run down through. First, the petition, February 9,

1979. Then a second letter from the petitioner,
February 22, which asks that the letter of

February 9 be considered as petition to intervene.

Then the Staff's response on March 1, and

Florida Power and Light's response on March 9.
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Then there was a revised petition filed on

March 19, and a response by Florida Power and

Light on March 30, and the Nuclear. Regulatory

Commission Staff on April 6th.

Then there was a very recent filing that did

not reach Dr. Paris or me before we left
Washington, but Dr. Hall had a copy, and so we

were able to have copies made. But the title is,
"Petitioner's Reply to Licensee's Reponse and NRC
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Staff Response," and it is dated April 24, 1979.

Did the Staff get a copy of this?

MR. GOLDBERG: We did not.

MRS. BOWERS: Well, I will tell you what we

can do. I will give you my copy, and the Board

can share, unless we have an additional copy.
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Does the licensee have a copy?

MR. COLL: Yes, ma'm.

MR. HODDER: We regret we only have one copy.

MRS. BOWERS: Well, this will work out fine.

DR. HALL: No sweat.

MRS. BOWERS: Mr. Goldberg, if you are not

familiar with it, do you want a few minutes to

read through it?
MR, GOLDBERG: I believe I can read through

o
16

17

it if you are just making preliminary remarks.

MRS. BOWERS: Well, I have concluded the
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preliminary matters.

MR. GOLDBERG: Well, then, yes, I would like
an opportunity to read through it.

I have had an opportunity to review it,
Madam Chairman. I probably would be remiss,

however, if I did not express some dismay at

receiving the pleading at this late date.

MR. HODDER: May I respond to that, Madam
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Chairman?

MRS. BOWERS: Yes, sir.
MR. HODDER: This is not a formal pleading.

This is a clarification. Obviously Mr. Oncavage,

as he whispered in my ear in gest, of course,

didn't like what they were saying about him. He

wanted to clarify for the Board, however,'hat he

10

did have a standing, that he was subject to injury
and any other misconceptions that might have been

brought by pleadings. It is not a normal pleading

and I think the Board should allow them.

12 MRS. BOWERS: Does the licensee, Mr. Coll.,
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do you have a position"on this pleading? I don'

think the Staf f has asked the Board to strike it
from the pleadings, have you, Mr. Goldberg?

MR. GOLDBERG: No. We would have no objectio

to its admission. However, I think that funda-

mental fairness would have suggested that we be

alerted before to either its filing or its
preparation. And I would note that I had occasion

to talk to Mr. Oncavage last week, and no mention

was made of his intention to make an additional

filing.
MR. HODDER: As counsel for Mr. Oncavage, I

wish to point out the first time I saw this was



this morning. Just now, in fact.

MR. GOLDBERG: I don't want to really belabor

the point.

MRS. BOWERS: Mr. Coll?
5

10

MR. COLL: The only point I know is that the

Staff was not served by the service list with this

pleading. I don't know why this was. But we have

no objection to the pleading.

DR. PARIS: It is possible the Board was not.

served either, because we have got our copies here.

MRS. BOWERS: Dr. Hall received his copy.

12 MR. COLL: Yes, ma'm, we have received our
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copy. All I know is the certificate omits the

Staff from the service list -- the Staff counsel,

that is.
16 MRS. BOWERS: This is a matter, of course,
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that all pleadings, all filings must be served

on everybody, the three Board members. I think

if the Staff had been included in the service list,
the situation would probably be like Dr.

Paris'nd

mine, that the document, would not. have reached

you by the time you left your office for this trip.
DR. HALL: Someplace in the halls of H Street,

24 winding corridors.

25 MRS. BOWERS: We would like to commence with
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the consideration of the petition, as amended.

Mr. Hodder, you have mentioned the various
'3 points that the Review Board brought out in West

Valley. Of course, today those same points are
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in the Regulations, 2.714.

Now, you mentioned 4, 5, and of course the

first one is with cause. Now, were you skipping

thatV

MR. HODDER: No, ma'm. I haven't skipped

anything. It is just that. I forgot my Rules of

Practice this morning and I was trying to go by

my little yellow NRC book.

MRS. BOWERS: Well, we believe that the way

to proceed in this matter is to first consider

the untimeliness of the filing and giving

everybody an opportunity to comment on that. Then
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the question of interest. Then the issues or

contentions.

Now, I would like to remind counsel that

other than the last filing, I think it was

April 24, the Board has had before it, for sometime

the other filings. We would urge you not to just
repeat reading them verbatim. We have had a chanc

to study them and are aware of the points that hav

been made in each one of those pleadings. We hope
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today, of course, to give everybody an opportunity
to add to what has already been filed, rather
than, as I .say, just simply repeating what is
already in the pleadings.

So, Mr. Hodder, do you want to proceed?

MR. HODDER: Yes, I believe you wished us to

proceed or address first on timeliness.
MRS. BOWERS: Fine.

10

12

13

14

MR. HODDER: First of all, we concede that th

petition is untimely. Mr. Oncavage has brought to

the attention of the Board and the Commission, in
filing the 'petition, that certain relevant

materials required to be contained in the public
document room were, to his best knowledge and

15 information, unattainable or not present when he

16 visited that room.
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I would like to bring a fact to the attention
of this Board, which it may not be awa're of, and

that is, the conduct of the Turkey Point Public

Document Room has not always been pursuant and in
accordance with Commission Regulations.

Originally the Homestead Library was

designated as the Public Document Room for the

Turkey Point Plants, and there was a change of

librarians there, based on my information. The
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successor librarian began sending all the material

to the operator of the 'Turkey Point plant where

it was retained until I personally discovered it

10

12

13

14

when I received a complaint.

I contacted the Commission and I made a

complaint. I suggested either FIU or the. City of

Miami Library as the new Public Document Room

rather then the Homestead one. I also contacted

the librarians at both the City of Miami and

Florida International University and each of them

agreed that they would be willing to desginate

their library as a Public Document Room for

Turkey Point. All of this transpired prior to

the notice in Federal Register for this operating

15 license amendment.

16
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As a result of my effort, I have to believe

a new Public Document Room is established at the
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Florida International University. I think that

that event, coupled with unavailability of certain

relevant documents in the present, file, would tend

to wash out the untimeliness of Mr. Oncavage,

which we readily concede.

I also wish to point out that Mr. Oncavage

tells me -- and he is a resident of Dade County

that he personally, in reading the newspapers and
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other local publications, didn't observe any

notification of. the public during the time frame

that the Federal Register notice appeared. The

Federal Register is an obscure federal publication,

and a lay citizen cannot be expected to read it
religiously and be aware of its contents.

Therefore, to the extent that the Boarh

relies on mere notice in the Federal Register,

we respec'tfully submit that that is inadequate

notice. and Commission Regulations therefore, based

upon that'type of notice, perhaps may not be

12 sustainable in a federal court of review.
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MRS. BOWERS: Before you go to another point,
Mr. Hodder. It has been my experience that the

Nuclear Regulatory Commission Staf f issues a notic

to the local newspapers. Do you have any infor-
mation on that, Mr. Goldberg?

MR. GOLDBERG: I believe that that is the

practice in connection with construction permit

and operating license applications. I do not

believe that that is the practice in connection

with license amendment applications.

I have no information whether or not a

newspaper publication was presented in connection

with this.
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DR. HALL: Further, though, even if you did

prepare such a news release, you would have no

way of knowing whether or not the newspaper carrie

it. They don't carry everything that is submitted

to them, do they?

MR. GOLDBERG: I think that we would probably
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have an idea whether or not that publication

printed the notice of not. I think, as a matter

of exchange between our administrative offices,

that we are usually notified of when, in fact, a

notice is placed in a newspaper.

DR. HALL: Let me be sure. In the present

instance, this amendment for'.the Turkey Point,

do you know whether or not a public release was

submitted to the newspapers?

MR. GOLDBERG: I have no personal knowledge.

1 have, however, no reason to believe that it was,

because it was not, the practice, and I might say

nor is it a Regulatory requirement. Ne do publish

newspaper notifications as a matter of courtesy

in the cases that I outlined.

DR. HALL: But I think the point that the

counsel just made is a very real one. That

Federal Register is hardly a best seller. It is

not very captivating reading.
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MR. GOLDBERG: I would be prepared to remark

on that when Mr. Hodder makes his direct remarks.

DR. PARIS: The question I wanted to ask was

asked by Dr. Hall. But I would, Mr. Goldberg, and

also Mr. Coll, appreciate it if in the course of

the morning you would comment on how you would

expect Mr. Oncavage to be aware of the proceeding,

absent any press release published in the local

papers.

Mr. Hodder, could you give us some dates with

regard to the movement of documents from their
12

13

original library location to the Turkey Point plan
p'8

And indicate when you discovered that they weie

M

O
0

1J
Z
Z

~ 0
E
~I

14

15

16

17

18

19

20

21

22

.23

24

25

gone and when you requested that they be moved

back, and when they were moved..

MR. HODDER: I could give you my best

estimate, Dr. Paris.

I pointed out earlier that it was prior to

the time frame of consideration and notice for

this amendment of the Tukey Point operating licens

therefore, it doesn''ave a direct bearing on

these proceedings.

Nevertheless, it is indicative of the manner

in which the Public Document Room.'s activities hav

been conducted —:during the course of this Turkey
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Point plant thing.
To answer your sentence in a word: I believe

10

it was during 1976.

DR. PARIS: I see. So by the time the

Federal Register notice for this proceeding

appeared, you had managed to get the documents

back in the library where they are now located.

MR. HODDER: That's my belief, sir.
DR. PARIS: Okay. Thank you.

MRS. BOWERS: Before we leave this point,
is it your position, Mr. Hodder, that the petition

o
N0

Z
Z
0

D

12

13

14

15

17

18

19

20

21

22

23

24

25

had no actual knowledge of the proposed modifi-
cation of the plant?

MR. HODDER: We had no timely actual knowledg

He tells me it wasn't until early January of this
year that he was aware of the proposed repairs
and the scope and nature of them. And he tells
me when he became aware of this and attempted to

learn more about, important documents relating
to a description of these proposed repairs were

missing from the Public Document Room.

My point earlier was that the track record

established by this utility company and the NRC

in maintaining a Public Document, Room is not one

to be envied, based on my own personal knowledge
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and experience with them.

DR. PARIS: Mr. Hodder, how did Mr. Oncavage

discover the proposed amendment?

MR. HODDER: I would like to ask him that
myself. I mean, you can ask him. I think it is
better that he answer it.

DR. PARIS: Please, Mr. Oncavage.

10

MR. ONCAVAGE: I was simply informed by

someone that there is a problem with the F.P. & L.

steam generators, and that was all the information

that I had. 'The rest of it I have done on my own,

12

13

talking to people and writing to people, and

researching through the Public Document Room.

14 DR. PARIS: When you received that informatio
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then did you go to the, Public Document Room?

MR. ONCAVAGE: I have been involved at FIU

as an environmental student several years now,

since September of 1976. I have been using the

Public Document Room for those purposes.

As of January I was using the Public Document

21

22

Room expressly to find out steam generator

information.
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DR. PARIS: Thank you.

MRS. BOWERS: Mr. Hodder -- did you have any-

25 thing?
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DR. HALL: No.
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MRS. BOWERS: Have you concluded your

presentation on the first point, of good cause?

MR. HODDER: I have concluded my presentation

on the issue of timeliness; in other words, we

have conceded at the outset we are untimely.

We feel that there are circumstances that are

equitable ones that would tend to show that the

conduct of the Document Room by the Staff and the

utility, perhaps, hasn't always been the best.

We also point out that this failure to notify
through any other medium than the Federal

Register, which is an obscure publication, doesn'

constitute sufficient notice, and hence the

defense of timeliness cannot. be successfully or

16 properly employed against Mr. Oncavage's petition.
17 We are, of course, ready to go on'.to'.the- othe
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points.

MRS. BOWERS: The Board's thought was that

before we go on to the other points, that we give

the parties an opportunity to respond to this

22 first point. Mr. Coll?

.23 MR. COLL: Yes, ma'm.

24

25

First of all, I think it is clear that the

Board should understand that any problems that
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Mr. Hodder has referred to about the Public

Document Room are apparently in reference to a.

Public Document Room which was maintained down

in Homestead. I have not heard, him say that he

has any personal knowledge of any problems with

the Public Document Room maintained at the PIU

Library.
Xt, is my understanding that that, has been

the location of the Public Document Room since

1975 or 1976. So any problems that Mr. Hodder

had with Homestead obviously has nothing to do

with the issue presently before the Board, which

I submit really is not an issue.

14

15

With respect to the Feder'al Register notice,
P

I respectfully submit that the appeal board and

16 the licensing board have ruled as a matter of law
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the failure to receive or to. read: the Federal

Register is not an adequate" excuse to justify
an untimely petition to intervene. I would

reference to the Board the Brown's Ferry decision

at ALAB 341 in 1976, which is found at 4 NRC 95.

And New England Power and Light. Company, licensing

board decision found at 7 NRC .932, issued in 1978.

People have made this argument before. But

the Commission has to have a way to issue legal
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notice in a publication, similar to notices which

are issued in civil pro'ceedings.

Locally here we have a newspaper, the Miami

Review and Daily Record which is designated as

an official publicat:ion for legal not.ices.

Not everyone subscribes to it. But the

10

12

13

14

statute which provides the way for giving legal

notice to people has determined that this is the

way to do it. The licensing boards have ruled

and the appeal board has ruled as a matter of law

that failing to receive it or failing to read it
is not an adequate excuse.

So, I submit that that is not a good excuse

on the part of Mr. Oncavage.

15 Secondly, with all due respect,'t is
16 absolutely clear that when Mr. Oncavage has
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complained that it was not discovered by him

until 1979, until more than a year had transpired.
Now,'e says here that he has been using the

Public Document Room as a student of environmental

affairs at FIU since 1976. The point, I guess, I
wish to make is that he does not say in his

pleadings or his papers, or here today, that his

failure to read the September 20, which he claims

was not in the document room when he went to look
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for it in 1979, he does not claim that that is a

good excuse for his untimely filing. He says,

instead, that that should be some reason for
extending the time for him to file a petition.

Hell, the Rules simply don't provide for
that. Let me submit that this September 20, '77

letter which was attached to our petition was

simply a letter of transmittal. Now, it is not

clear whether that letter was ever received by

the library and later misfiled or not. But what

is clear is that the steam generator repair report
was properly filed and received there. The notice
a copy of the notice which was published in the

Federal Register, was in fact, properly filed and

on file at the local Public"Document Room.

All of the supporting materials were in fact
on file at. the local Public Document Room.

f3

To say that he did not file a timely petition
because he could not find a letter of transmittal,
which simply said, from the utility to the NRC,

Proposed is a Proposed Repair Program which we

intend to do at Turkey Point, simply does not.

constitute good cause.

Mr. Onchvage has never shown why he could

not have filed a timely petition, why it was
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necessary for him to have this letter to file a

timely petition.
What there is in the letter, which is

necessary for him to file a timely petition, he

simply says the letter wasn'0 there; in other

words, he ha" discovered what he feel's is a
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technical defect of some kind which should allow

him to file an untimely petition a year late.

That simply does not constitute good cause under

the Commis sion ' regula tions .

With respect to the question by Dr. Paris,

the question of how Mr. Oncavage could be aware

of this proceeding absent a press release, I

would submit a: number of things: One, press

releases are not required. The legal notice is

the Federal Register notice.

Secondly, there hasn't been a showing that

Mr. Oncavage was even living in this community at

that time. But, assuming that he was, I submit

that there was extensive coverage about the steam

generator repair p oblem and the proposed repairs

in the local newspaper here, the Miami Herald.

How, if he failed to read that, I cannot give

you a reason why -- I mean, perhaps he doesn'

subscribe to tne newspaper -- but we could take
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10

that to the logical conclusion. And there is no

requirement that either the utility or the

Commission guaranteed that everyone receive notice

of something. There is no way that that could be

done. So the statute simply requires that the

notice be published in the Federal Register.

Mr. Hodder has conceded that the petition is

untimely. I think he must also concede that no

good cause has been shown for its untimeliness.

It is not related to the absence of this letter
in any way. It is just related to the fact that

12 he did not know about it, period.
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But that is not good cause. So the library
has nothing to do with it.

DR. PARIS: Mr. Coll, since you have mentione

that the steam generator repair was covered in the

Miami Herald, could you give us some idea irhen

this news coverage was published?

MR. COLL: Just a moment.

... Yes, sir, we could submit that by ~ getter

later. I do not have that.

DR. PARIS: I think I might be interested.

23 MRS . BOWERS: Mr . Goldberg?
~ ~

'I

24

25

MR. GOLDBERG: Yes, Madam Chairman. I am

reluctant to get into much of a debate about the
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readership of the Federal Register notice. At

the same time I would have to agree with counsel

for the applicant that it has been recognized as

constituting legal notice. In fact, the Federal

Register Act expressly provides that such

publication constitutes notice to "All persons

7

10

12

13

residing within the states of the Union. That'

contained in 44 U.S.C. 1508.

I also suggest that those cases cited by

Mr. Coll would seem to suggest recognition on the

part of the Commission that such notice is adequat

to place a would-be petitioner on notice of the

particular matter for which he may wish

intervention.
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In. the Brown's Ferry case the petitioner
claimed there was a press blackout that prevented

his awareness of a notice of a particular action..

The appeal board found that that could not be used

as a valid excuse for filing an untimely petition.
II'ould further suggest that on the matter of

good cause, the first of the four factors under

2.714 (a) must be evaluated in ruling on untimely

petitions.
I feel, as we have stated in our previous

filings, that there is an absence of any showing o
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good cause, and nothing which Mr. Hodder, I feel,
has brought out today would cause the Staff to

change that position.
As we pointed out in our response to the

revised petition, the maintenance of a local
Public Document Room is not a regulatory require-

ment. Xt is done as a public courtesy. X think

that the people strive to maintain it. in as good

10

a manner as is possible.

If, from time to time, persons use the Public

Document Room and aren't able to -- feel it cannot

12

/l
13

14

be utilized in an adequate manner, I would

certainly invite them to bring that to the

attention of the appropriate persons within the

agency, and we could see if we could have that

16 corrected.

17 At the same time the notice provided
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alternative means by which a petitioner could

have obtained whatever documentation was relevant

to the application in issue here. There is

nothing showing that Mr. Oncavage made any timely

effort to obtain any relevant documentation that

would have enabled him to file his intervention

papers in a timely manner.

25 So we feel that the good cause factor certain y
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weighs very strongly against the petitioner.
MRS. BOWERS: Mr. Hodder, considering you'e

at the root'f the movement here, we will give

you an opportunity for a brief response.

MR. HODDER: First of all, for the edificatio
of all the parties, you will have to take on faith
that I have rather good authority for making a

statement that in the Miami Herald during March

and April 1977 there were articles concerning the

proposed steam generator repairs at the Turkey

Point units 3 and 4. I think we .should all take

.judicial notice of that, which is a fact as we

consider this case this morning.

DR. PARIS: This is in 1977?

MR. HODDER: Xes, sir, that is my under-

standing. That's what I am told.
Now, be that as it may, and still addressing

timeliness, first of all, Mr. Coll's philososphy,

that is, as he represents the utility company,

would be that the responsibility of notice should

bear upon the local newspaper and the whim of

local news reporters, i;e., whether or not they

wish to publish articles about steam generator

24 repairs.
25 Mr ..Goldberg has indicated this morning that
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there is a strong likelihood that no press release

was given by the Commission relating to the

6

proposed repairs for dissemination in the local

press.

Zt is my personal understand'ing that the

articles that were in the local press were

prepared by only one interested investigative

reporting team type situation. That in the broad

media there was no formal notice in the form of

10

12

13

an advertisement or articles.
There was in one of the several daily news-

papers an article, which I have told the Board

about, perhaps a series -- at least two articles
14 treating this. But if Mr. Oncavage had subscribed
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to the afternoon paper instead of the morning

paper, the strong likelihood exists that he might

never have seen these articles. Zf he had been

fishing on a weekend when an article appeared in
the Sunday paper, and he neglected. to read that

paper, again he might never have seen it.
The point is, there was no broadly disseminated

press release in the local press by the Commission

bringing attention to the entire South Florida

community that, these steam generators were, in fact

being pursued, that there was in fact a notice and
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a dealine for intervention.
This was not brought properly to the

attention except to the extent that the Federal

10

12

13

14
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Register was utilized. I have already explained

my view on that earlier, which is a rather

strongly held view.

MRS. BOWERS: I want to make sure that'the
record is clear, Mr. Hodder, and that I under-

stand exactly what you have been saying.

Now, it is my understanding that in March

and April of 1977 there was some news coverage

of the generator problem of repair.
MR. HODDER: Yes, it, was an in-depth investi-

gative reporting article that treated these

proposed repairs and what they portend for this
h

community. It was reported in the morning Miami
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newspaper. I saw it. I know this.
'RS.

BOWERS: Well, in December of '77, about

the time that the Federal Register notice .went

out, I am unclear as to whether you said there

21

22

23

24

25

were articles at that time in the paper.

MR. HODDER: I have no knowledge, nor am I
told of any articles in that time frame.

In other words, the articles that did occur

in March and April were prospective. They involve
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the consideration of=--
MRS. BOWERS: I'm sorry, X have to interrupt.

I don't know who the photograph is ™- may X have

your attention, please?

The Commission regulations permit television,
other photography, as long as you don't use

special lights and you stay in a fixed position.
Now, if your camera is such that that is not

possible, what I will do to accommodate you: is
10 recess so that you can go ahead with your

pictures. But we are in recess.

.12

13

(Short recess taken.)

MRS. BOWERS: Now, Mr. Hodder, sorry to have

14 interrupted.

15 MR. HODDER: Trying to recollect my thoughts.

16 I thought as we,;vere discussing, we were consideri g
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within what time frame there was publication withi
the local newspapers of any article that may have

alerted members of the public to the proposed

steam generator repairs.

21

22

Just to recap a bit, I had told the Board

that I have it on rather good authority that there

,23

24

25

were articles during March and April of 1977. Xt

is my best impression, although this is not a

fact that could be demonstrated, other than by
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extensive research of old newspapers, that during

December of 1977 there was no broad media

representation at all concerning the proposed

Turkey Point repairs, especially there is a

virtual certainty, based on Mr. Goldberg's

representations to the Board, that there was no

I

10

12

13

14

formal notification in the form of an advertisemen

by the utility,-or other effort on the part of

the utility or the NRC to notify the public that

there was an intervention, that there was a

deadline for intervening and so forth.
have pointed out to the Board that

Mr. Coll places great reliance on the efforts of

news reporters in their capric'e or whim as to

15 how or in what manner they shall report news.

16 I just can't agree with him. I would ask the

~I0o
O

IJ
Z
Z
0

a

17

18

19

20

21

22

23

24

25

Court to consider my point of view.

We have addressed the Federal Register and

the extent to which it may or may not be construed

as proper notice.

Under the circumstances of this case, I
respectfully submit that it is not proper as to

Mr. Oncavage.

There is also discussion in Mr. Coll's

remarks about the Turkey Point Public Document
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Room. During the'ourse of these proceedings the

witness has come forward -- and I can't agree

with Mr. Coll that the transfer of data from

Homestead to FIU was accomplished probably by

1976. And yet a witness has just come forward

10

and would indicate that he would be willing to

testify thati after March 1978 he saw Public

Document Room material from Florida Power and

Light Company and the NRC at the Homestead Library

in a few boxes on shelves.

Now, I, don't know what he saw. This is a

12 briar patch witness of a thing. And yet, here we
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have this situation where the track record of the

Staff or of the NRC and of the utility company,

in maintaining a Public Document Room, has left
something to be desired.

Certainly one 'of the major points that I
wanted to make to the Board was -- and I think

maybe the Board didn'0 fully appreciate it -- was

that when this librarian, over a period of several

months over at Homestead, began sending the

Public Document Room material to the Turkey Point

plant, instead of taking it upon themselves to

establish a new Public Document Room, the utility
company merely stored the material at their plant.
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And this isn't in accordance with the require-

ments and the spirit of'he Commission rules.

I am only pointing this out to show that the

track record on maintenance of a Public Document

Room in this community leaves a great deal to be

desired.

Then last week Mr. Oncavage has given me here

and now a letter dated January 23, 1978, from

the librarian at the Florida International
Univexsity, who is in charge of that Public

Document Room, s'tating that, "Certain steam

12

13

generating repair reports and steam generator
I )

repair --" Nell, that report was missing from
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that file. If we haven'0 already submitted it,
I would offer't to the Board.

I have the utmost confidence in the Staff

and librarians at FIU, and in theix ability to

properly maintain a public document room.

By my remarks this morning, I don't wish in

any way to impune their ability'r competence.

But if documents don't come to them, they can'

really be held responsible, nor can Mr. Oncavage

for his failure to have them available for his

24 review.

25 On timeliness, that is all that I have to
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say. Thank you.

MRS. BOWERS: I am still uncertain as to

whether the record is clear.

Mr. Coll, you referred in response to

Dr. Paris'uestion to newspaper articles. Now,

6 was that about the time of the Federal Register

notice or was it in the spring?
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MR. COLL: Ma'm, I am attempting to get that

information. I'don't know exactly when the

newspaper articles were written. I know that they

were written prior to the time the notice was

issued, and prior to the time for filing a timely

petition expired.

By way of clarification, Mr. Hodder has

misconstrued my remarks about newspapers. I
was simply attempting to respond to Dr. Paris

'uestionabout how could he get. notice if there
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vas no public notice in the newspapers. My answer

was: I think there vere newspaper articles.
Secondly, that's not the legal standard. The

21
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25

legal standard is the Federal Register.

If I could further clarify. Mr. Hodder's

statement about track records, about libraries,
is very interesting. But it has nothing to do

with this case. The only statement made in the



petition before this Boar'd is that a letter of

transmittal was missing from the library when

39

Mr. Oncavage first went to look for it in January
4

of 1979.

Now, he hasn't showed why that made him late.
Everything Mr. Hodder has said has not made any

10

12

13

attempt to make any excuse for lateness, except

that he didn't know about it.
It is clear that the notice was published

in the Federal Register. It is clear that that

notice was in the library. It is clear that all
the material was in the library. So, basically,
we submit that there has not been any good

14 excuse.

15 All of the other rhetoric about track records

16 and libraries and utility's abilities to maintain
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libraries, there are no regulations for maintainin

this library. As Mr. Goldberg has said, it is a

public courtesy. I submit it is a red herring.
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The letter has nothing to do with it. The

library has nothing to do with it. He simply

didn't know about it. The case law is clear;

he is charged with public notice.

24 MR. HODDER: May I offer 'some clarification
25 of Mr. Coll ' remarks?
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MRS. BOWERS: Then we would like to go on.

6

MR. HODDER: Just for the Board's help.

Mr. Oncavage tells me now that it is his
belief'hat the documents that are missing were

merely misfiled in the FIU Public Document Room

and, therefore, any 'suggestion that the utility
'I

may not have provided those documents would have

10

been misleading to the Board.

We are willing to stipulate that, indeed, the

material was available, although it was probably

mi sf iled.
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MR. GOLDBERG: Madam Chairman, may I just
have one more remark'P

It seems to me, by admission of petitioner '

counsel, there was press coverage of the proposed

activities as early as March and April, of 1977;

that an interested member of the public would have
()

sought further information on those activities and

what authorization and what pleadings were

contemplated in connection with those activities,
well in advance, perhaps, of any formal notice

filed by the NRC. And this was apparently not

done in this instance.

I would direct the Board's attention to the

appeal board decision -- I'm sorry, I don't have
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the ALAB number before me -- in Jamesport, where

among other matters, the extensive publicity that

surrounded 'a particular activity was found by the

Board to weigh strongly in favor of requiring

that timely intervention be undertaken, and to

defeat a claim made there that there was not

adequate timely notice.

I will attempt, with the Board's permission,

to try and get a formal citation on that following

the proceeding.

MRS. BOWERS: I was on the proceeding,

12

13

Mr. Goldberg, and that was a construction permit.

The Staff, of course, does the public releases

14 with the construction permit. 'here are other

matters in that case, too, that questioned -- the
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petition claimed a loss of potential profit when

the nuclear plant was built, because this was the

oil heat industry. So it also turned on the

validity of the contention. But we don't need

the citation.
MR. GOLDBERG: I merely cited for the

proposition that there seemed to have been some

recognition there that the extensive press coverag

which the proposal received also added strength

to the fact that one who is interested could have
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had timely notice of the action.

MRS. BOWERS: Nell, earlier the Board asked

if Mr. Oncavage had actual knowledge. Am I
correct, Mr. Hodder, the response was no?

MR. HODDER: That's what Mr. Oncavage told me

and told this Board this morning. He tells us

that it was early January 1979 that he first heard

of the proposed steam generator problems and their
repairs in the context that he became aware there

10 was intervention and research and so forth which

motivated him to do his research in the Public
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Document Room. That's my understanding of his

statement. If the Board would like Mr. Oncavage

to address that, I would be happy to have him

address that.

16 MRS. BOWERS: Nas Mr. Oncavage in the Miami

17 area?
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MR. HODDER: Yes, he was.

DR. PARIS: Were you living at your present

residence address at that time, Mr. Oncavageg in

'78?
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MR. ONCAVAGE: Yes.

DR. PARIS: In '7, spring o f '7?
MR. ONCAVAGE: Yes, I was.

MRS. BONERS: Mr. Hodder, do you want to go on
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then to the next point, Other Means?

MR. HODDER: Do you mean we are off timeliness?

We are beyond
timeliness'RS.

BONERS: Well, we have heard quite a bit
about it.

'

MR. HODDER: Okay.

MRS . BONERS: Oh, we have a'nother camera now.

This can't go on. Xf you vill wait until we take

10

a midmorning recess, in 15 or 20 minutes, I will
ask people to remain in place for a few minutes

so that you can take the film. But we have had

one long interruption this morning with cameras,
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and we would like to proceed. But we will be

recessing when you can shoot, or whatever you call
it, at 10:15 to l0:30.

MR. HODDER: I pointed out earlier to the

Board this morning that there was a case, the

Nest Valley case, vhich granted status to an

intervenor, even though the petition to intervene

was untimely. That was a Commission ruling rather

than an appeal board or licensing, because each

of those boards had overruled the petition or

24

25

denied it.
MRS. BOWERS: Well now, but, Mr. Hodder,

before you leave that case, didn't that also turn
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on the fact that this was a local political
entity, it was a county'? Isn'0 that the case?

MR. HODDER: That is true. I believe it was

the local county. I would have to do a little
research here to verify that.

Erie County, New York, yes, most assuredly.

And yet your remark, I hope does not suggest that
a county should be afforded more weight than an

individual citizen, because certainly they have

a common interest. They represent an identified

point of view.

If a county were granted a petition to inter-
r}

vene and a citizen denied, I would say that would

be denial of due process, if all other criteria
were similar. So I feel a comparison that
Mr. Oncavage, a citizen, with a county, would not

be improper on my part, for the purpose of these

proceedings. But you are certainly correct.
MRS. BOWERS: I did not mean to infer that.
MR. HODDER: Oh ~

21
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23

MRS. BOWERS: But I recall the county

commissioners could not make up their mind for
months and months and months. That sort of thing

24
was developed in the rationale;

25 MR. HODDER: I see what you mean. In other
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words, that was the purpose of the delay, the

uncertainty on the part of the commission.

Nell, once again, Mr. Oncavage seems to be

certain. But in any event, to the extent that the

Board feels that this case might apply, then there

were four particular factors advanced by the

Commission in that case. They are listed as

following: First was the availability of other

means whereby the petitioner's interest will be

protected. ln fact, I believe you mentioned,

Madam Chairman, this morning, that these require-

ments had been codified in the Commission's rules

at Reg. 2.714.

Second is the extent to which the participant's
participation may be reasonable expected to assist

in developing a sound record.
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MRS. BONERS: Let's take one at a time.

MR. HODDER: Let's take one at a time. I
was just going to do that.

First of all, we have a situation here where

the Staff has under review this application to

amend the operating license of the utility. For

reasons that I haven', fully understood, no other

party has intervened, nor has the Staff seen fit
to prepare an environmental impact statement, whic
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is required under the National Environmental

Policy Act, nor has the licensing board seen fit
to order hearings on the proposed repairs.

Since other parties are participants or

actively seeking to become parties, certainly the

first criteria established in West Valley is met;

that is, there is no other person participating
in these hearing that would represent the interest
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of the petitioner, and there is certainly no other

forum available to this petitioner to voice hi,s

concerns and participate in the adjudicatory

process, because state and local governments are

preempted from performing functions that are

exclusively those of the Nuclear Regulatory

Commission. So it is very apparent that there are

no other means available to this petitioner to

advance and. protect his interests.

The second criteria established in West

Valley is the extent to which the. petitioner's
participation may reasonably be expected to assist

in developing a sound record.

You have, Madam Chairman, a petitioner here

today who is represented by counsel, experienced.

counsel, if I may say so, to the extent that I have.

25 practiced before the Commission for five years
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the quality of that practice I shan'.t comment on

but nevertheless I have been there.

You have before you this morning a petitioner
who intends to be represented by counsel, whether

it be me or other. He will be represented by

counsel. Therefore, his participation will be

orderly and pursuant to the Commission's rules

of practice.
You have before you a petitioner this

10 morning that has made extensive contacts in the

technical/scientific field and has been preparing
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20

witnesses -- or rather been preparing witness

lists, to the extent. that he probably will be

able to present witnesses who have technical

expertise and are able to address the issues

presented for review before. the licensing board.

Certainly h'e intends to do this and it is

his hope and expectation that he will be able to

do it.
So development of a sound record, with the

21

22

assistance of counsel and expert witnesses, will
be one of the benefits that this petitioner will

23

24

25

provide in developing a sound hearing record.

The third is to the extent to which the

petitioner's 'record will be
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MRS. BOWERS: Let's stay with Sound Record

before we go on to:the other.

Xn the Staff's response to the revised

petition, they made a point that they could not

evaluate the sound record -- contributing to a

sound record -- without having more information

on who the expert witnesses might be.

Now, are you prepared at this time to give

more specif ic information?
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MR. HODDER: Of course, X am prepared, Madam
I

Chairman, but X am not sure our witness lists or

our intentions are relevant at this time. X have

had informal discussions with the Staff on this

very matter this morning. The Staff's concern

was expressed again, and their desire to know

more about what we intend to do, in the sense of

providing witnesses, was enunciated.

Xf the Board feels that indications, in terms

of witness names and areas of expertise are

indicated and important to the Board, then, of

course, this morning we would be happy to attempt

to provide what this Board requests. But only if
the Board orders it or requests it formally.

We feel that after status of intervenor is

25 granted, there is ample time for the Staff and the
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utility to make whatever motions they desire to
attain this information, to attain witness lists
and prepared witness testimony.

But, of course, if the Board feels it is of

major importance this morning, we stand ready to

comply with the Board's request if they order or

10

12

13

14

ask us to divulge some of this information.

DR. PARIS: Mr. Hodder, we are going to have

to consider these four factors which the regulations

require us to evaluate with respect to untimely

petition. To my mind, anyway, it would be very

helpful if you could give us as much specific
information as you can about the way in which the

petitioner expects to assist in developing a

15 sound record.

16 MR. HODDER: I would be happy to, Dx. Paris.

17 I will do that right now.

18 DR. PARIS: All right.
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MR. HODDER: I'e been told by Nr. Oncavage

that either he or one of his designates or

assistants, if you will, has contacted the following

in his effort to obtain their assistance in

preparing expert testimony for these proceedings.

The first he lists here is MHB Technical Associates,

which consists, apparently, of Gregory Minor,
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Richard Hubbard and Dale Bridenbaugh, 1723 Hamilton

Avenue, Suite K, San Jose, California.
They are in the business of risk assessment

of nuclear power facilities; independent technical

assessment, safety evaluation, nuclear quality
assurance,. design verification, licensing

engineers in California.
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They are members with national standing in
lEEE and IAS, and their consultations include

the governments of Sweden and Germany, the State

of Xllinois, Long Island, New Jersey, California/
as well as to the NRC and the GAO experts in

Westinghouse Systems.

The second witness is Dr. Walter Goldberg,

who is a Ph.D. in oceanography and is an

instructor at the Department of biology at Florida

International University, Tamiami Trail, Miami,

Florida 33199.
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Dr. Goldberg would address the impact on

biota by radionucleids on marine organisms and

marine environments.

He is a member of the Health Physics Society;

consultant to the Florida Department of Environ-

mental Regulation on review of F.P. 6 L. site
verification .application for St. Lucie No. 2.
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The third individual is Dr. Raymond McAllister,

Professor of the Department of Ocean Engineering,

Florida Atlantic University, Boca Raton, Florida.

He is a hydrologist. Apparently he has expertise

in the area o f aquifer permeability, the impact /-
of radiation release, or hurricane or flood on the

''7

10

12

13

14

water table and water systems in this region.'

third individual that has been contacted

by a representative of Mr. Oncavage would be

Robert Pollard of the Union of Concerned Scientists

in Washington, D.C. Mr. Pollard was a former

NRC employee, project manager at Indian Point.

In this list of individuals, which may grow,

contacts have been made in each case and
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explorations made as to whether or not these

individuals could assist in developing this
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hearing record. There are different degrees of

indications. Some members of the list that I read

this morning are firmly committed; others not yet

committed. It is in a state of flux.
But certainly the contacts have been made.

Some firm commitments have been attained. We are

proceeding in our development of our state of

preparation to develop a .sound hearing record as

it is required by the West Valley case.
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MRS. BOWERS: Fine. We are familiar, of

course with MHB and Mr. Pollard. The other

potential witnesses that you mentioned I am

personally not familiar with. Maybe Dr. Paris is.
The people in the marine area.

MR. HODDER: I think what they are is local

people. You alwasy have the nationals and the

locals, and those guys are the locals.

MRS. BOWERS: Mr; Coll?

10 MR. COLL: Yes, ma'm.
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I would like to address, first, the first
factor which involves the availability of other

means whereby the petitioner's interest will be

protected before we get to his ability to contri-

bute to a sound record. The 'point I wish to make

is that the petition which is before this Board

does not set forth any valid contentions to be

litigated in a hearing. To the extent that the

term "interest," means that Mr. Oncavage has

demonstrated that he lives in the area of the

plant and sails his boat on Biscayne Bay, that is

one thing. But to the extent that his use of the

term "interest" means his interest in having a

hearing of the kind that he has requested, I would

submit that the Commission' regulations do not



53

provide for that kind of hearing and neither does

the Atomic Engery Act. The Act and regulations

contemplate triggering a hearing in a case of

this kind only -- even if it is timely requested

only if a person is willing to particularize and

set forth certain matters about which he believes

there is a dispute and there ought to be

litigation and resolution in a public hearing.
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I submit that the petition before you does

not contemplate that kind of a hearing, but just
sets forth questions which constitute requests

for information about the proposed repair program.

I would also submit that the repair program

report and its amendments contain all of the

information necessary to answer Mr. Oncavage's

questions which are not issues, and that that

information has been available to him and to the

public for an extended period of time.

So, I would submit that it is true that there

is not going to be a hearing unless this Board

orders one by granting his petition. But that is
not the meaning of the first factor, and I submit

that his interest can be otherwise accommodated

and has, in fact, been accommodated by the

furnishing of this information. It is not the
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purpose of the Commission's regulations to

impanel a Board and commence a hearing simply

for the purpose of divulging information which

has already been made public.
Now, to the extent that he can contribute

to the development of a sound record in, again,
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a hearing in which the regulations contemplate

must involve disputed issues -- but to the extent

that we can address that -- I would note at the

beginning that Mr. Oncavage s petition indicated

two things: One, that he would have legal counsel

available. to him; and, two, that he would have

witnesses available to him.

Both Florida Power and Light and the Staff

have noted that, other than that there has been

no demonstration that he would be able to

significantly assist in developing a sound record.

I think the Board should note that with

respect to his ability and his representation by

legal counsel, that the Board should note that

Mr. Hodder was very careful here this morning to

indicate that he had been retained and was

representing Mr. Oncavage, and I quote -- because

I wrote it down when he said it -- "for the

limited purpose of this pre-hearing conference,"



end quote.

9

Mr. Hodder was also very careful to indicate

that he may not be representing Mr. Oncavage at

some future date, and yet -- and I believe as he

stated, some unnamed attorney may be doing that.

I note that Mr. Hodder was very careful not

to file any written appearance with this Board

prior to this hearing, although this pre-hearing

was noticed for a matter of weeks now.

10 With respect to the witnesses. I am very

12

13

surprised that Mr. Hodder took the position that

when the Board questioned him about these witnesse

that it was a matter that was not relevant. But

14 that same thought is contained in the reply to the
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responses which Mr. Oncavage filed on April 24,

1979, where he states, and I quote, at page 2:

"The important consideration for

granting an intervention must be

the protection of the petitioner's

interest, irrespective of any

expertise the petitioner may or

may not have."

Now, I submit that that may be his belief

and that may be Mr. Hodder's belief, and they may

believe that this is irrelevant. But I believe
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that the Commission ' regulations and the

established cases show that in fact it is
I

:relevant and in this case is highl'y relevant.
I would cite to the Board again the appeal

10

13

14

board decision in the Jame'sport proceeding, the

opinion by Hr. Rosenthal at ALAB 292, in which

he d'iscussed the fact that the intervenors /here

had allocated several thousand dollars to pay for
certain studies on behalf of this oil heat entity
that, was attempting to intervene. But there had

been -- and they had stated on the record that

they were willing and able to retain experts

but there had been no commitment of funds by the

time of the pre-hearing conference, to pay any

15

16

expert witnesses.

They held in that case that on this second
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factor; that is, the ability to significantly
assist in the development of sound record, that

no conclusion favorable to the petitioners could

be permitted in that instance.

I submit that the record here is even more

lacking than it is in the Jamesport facility. The

fact that Nr. Oncavage, or unnamed persons, have

contacted people whom we know, as the Board. has

indicated that it does know, have appeared to be i
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.other proceedings or perhaps local people here,
without further reference to whether these people

would, in fact, testify, whether the funds are

available to pay them to testify, or what .research

and studies they have made of the repair report,
or what it. is in the repair report that they

dispute and are willing to testify about, I
would submit that this is simply nothing more

than the paper representation which was originally
made in the petition that witnesses would be

available.
12 As Mr. Hodder said: He is hopeful. He would
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expect that the list would grow, and so forth.
But that is not the kind of showing that is
necessary for this Board in order to

determine'6

'whether to grant this petition, and in fact trigger
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a hearing.
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So I would submit. on the first and second

factors that clearly the determination weighs

against the petitioner for the reasons that I have

just stated.

22 MRS . BOWERS: Mr . Goldberg'2

23 MR. GOLDBERG: Yes, Madam Chairman.

24 I think it is probably important to keep in
25 mind at the outset what we have here is not a
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situation for which an opportunity for a hearing

was not afforded. There was an opportunity to

seek the timely initiation of a hearing. Zn fact,
as the Commission has recognized in Nest Valley,

there are important public interest considerations

in the orderly conduct of the administrative

process and the timely disposition of licensing

and other related proceedings.

10
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Further, if a hearing is not offered in thi s

situation, that does not mean that there is not

an opportunity available for public participation
in the decisional process. The Staff has always

welcomed an indeed encourages public participation
by interested members of the public in the conduct

15 of its review and ultimate decision-making
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responsibilities in connection with 'actions for
which no hearings are actually held.

I think that what we have, then, in this
case, as in other cases where there are untimely

petitions, is that a petitioner must overcome the

presumption against the untimely acceptance of

22

23

intervention petitions, and present a satisfactory
I

showing on the factors that are now codified in

24 Section 2.714 {a) of the regulations.

25 The Staff took its position in its several
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pleadings that it was not apparent to the Staff

that there would be other means, such as state

proceedings, by which petitioners, apparent

radiological safety and health and environmental

interests, could be protected. Xt also gave

recognition, however, to the point that among the

more significant of the factors to be consi6ered

was, What Contribution A Would-be Intervenor Could

Make to the Decisional Process.

Mr. Hodder has represented that the petitione

or his representatives have made an effort to

contact potential expert witnesses. I am not

sure what, if any, commitment has been ma'de by any

of those persons or organizations to actually

appear on behalf of the petitioner should a hearing

be ordered, or what precise issues that relate

to the particular activities proposed are considere

However, recognizing, at least in the Staff's

view, the importance of this consideration, I am

inclined to recommend some brief period of time

following this pre-hearing conference that the

petitioner be invited, if it elects, to make some

23 subsequent submission in which it could give more

24 detail about what commitments it has received from

25 prospective witnesses, and what precise issues it
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feels these witnesses could contribute upon.

I think, then, we would be in a better
position to evaluate this potentially important

factor.
MRS. BOWERS: Are you recommending a period

of time? ~

10

MR. GOLDBERG: Madam Chairman, as is evident
I

from most of the papers that'ave been filed
let me state it differently -- the Staff is in
the latter stages of its review of the application

12
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and would not want to see a decision on the

intervention unduly extended. So, we would

recommend a period of perhaps one week, seven

days, following this pre-hearing conference, with
an opportunity then for the licensing and Staff
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to reply to that submission.

MRS. BOWERS: Mr. Hodder, would you like to

proceed with a response to these suggestions and

then we will recess?

MR. HODDER: Yes.

Mr. Goldberg, in his remarks, has jumped from

22 the. issue of timeliness to the four criteria in

23

24

25

the Nest Valley case. Yet in the overview the

Staff 's view is more tolerant. than that of the

utility. The Staff says it was not apparent what
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exactly it wanted to do, and they are giving us

a chance to explain. As long as we consider their
requests reasonable, we would certainly be happy

to attempt to explain our projections on handling

of this case to the Staff.
However, when Mr. Goldberg suggested time,

and next week or the next ten days, or whatever

it was he said, about further delay, I don't think

that's necessary. I think this Board is here this
morning to get everything they need to make a

decision on this. We don't want in any way to

delay these proceedings.

We..want to see the show on the road. We feel

in just addressing this, and I plan to address it
later, but we feel the Staff should prepare an

environmental impact statement. The minute that

is prepared, pursuant to the rules of practice

of the Commission, we would be ready to go to the

hearing within 30 days of the publication of that

statement.

We feel that this amendment to the

license cannot be allowed under the Commission '

rules of practice until such a time as an

environmental impact statement was prepared and

published. And we are willing to have a hearing
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10

at the earliest possible date after that time.

We don't feel that the Board needs to delay

their consideration of this case after today. We

feel that what is going to be presented here this

morning is a sufficient basis for a decision of

this Board; no matter where the chips fall; there-

fore, although we informally would be most pappy

to sit down with the Staff and their counsel and

explain to them, to whatever .extent they would

wish us to, our projections, we just don'0 feel

the Board 'hould mandate any more delays on this

12 case.

13 We feel there has been too much delay already.

14 We feel that the broad flexibility that has been

allowed to this utility company to defer repair

16
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of these steam generators, which are in a dangerous

impaired condition, shouldn ' be extended.

We feel there is a question about the safe

19

20

operation of the steam generators during the

coming summer, which apparently the utility
21

22 ~
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proposes to do.

I would like to now respond to Mr. Coll's

the attorney for the utility company -- remarks.

Mr. Coll's remarks have really confused the

issue and mischaracterized some of the things l
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have said here this morning. It is true, I don'

have a contractual representation with this
petitioner, because there are'ax'ious matters in

a state of flux that are confidential. I am sure

Mr. Coll would like to know more about our

witnesses,. and he indicates that he would like to

know the identity and details about everything

that Mr. Oncavage has talked to on this case.

But Mr. Coll's remarks to me ax'e a thinly
vieled attempt at discovery, which is inappropriat
at this time.

If we have status granted to intervene,
then'r.

Coll, pursuant to the rules of practice, can

pose interrogatories or seek discovery. But he is
not entitled to discovexy now. He is not entitled
to know which attorneys Mr. Oncavage has spoken

to. He is not really entitled to know what

legal experts Mr. Oncavage has consulted. All
that Mr. Coll addressed in his remarks was

really the standing of Mr. Oncavage to intervene

in these proceedings. Mr. Oncavage does have

standing as a resident of this South Florida

community, who is threatened both by the

operation of these plants in their impaired

25 condition, as well as possible hazards po~ed by
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the repair procedures sought by the applicants.

Mr. Coll tried to draw a comparison between

money intervenors and Mr. Oncavage, which caused

me to conclude .that Mr. Coll infers that if you

don'0 have'money, you can't participate. I think

that's unfair. l think that's one basic unfair-

ness of this structure. There is always a public

person who is impecunious, who is up against the

government and a wealthy utility company.

Mr. Oncavage's monetary richness shouldn'

be a consideration in deciding whether or not

he should be gxanted the petition to intervene,

nor his technical expertise personally.

The only thing that is important is he is

a resident of this community.'e stands to be

injured by this utility company's actions, and he

has status to intervene in this proceeding,.as does
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everybody else that lives in South Florida.

Mr. Coll also suggested this morning, on

behalf of the utility company, that Mr. Oncavage

hasn't outlined a list of contentions to be

considered by this hearing Board, but rather posed

a list of questions.

24
Mr. Coll's particular perception of

25
Mr. Oncavage's contentions, in my view, is a
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misconstruction on his part.
Mr. Coll'expressed his view in certain

written pleadings that he filed in response to

Mr. Oncavage's proposed contentions. Last: night,
quite late, because as I said earlier I just
returned from Washington, D.C., where I filed a

case in the U.S. Supreme Court, I went over, these

contentions with Mr. Oncavage'. In a brief
period of time I suggested rewriting them, and we

have some contentions rewritten here which I
wish now to read into the record of this hearing.

These are the contentions that Mr. Oncavage seeks

to raise in this proceeding. With the Board's

permission, I would like to read them now.

MRS. BOWERS: Mr. Hodder, we intended to get

to contentions later. We were going down through

this laundry list
MR. HODDER: I agree with the Board, they

would be more appropriate later.
MRS. BOWERS: We will recess for ten minutes.

(Recess taken.)

MRS. BOWERS: We are back on the record now.

Is everybody ready?

I am really quite distrubed about something

that has happened. During the recess I had my
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copy of PART 10, the rules of practice. I had

the Federal Rules of Civil Procedure. I had the

Federal Rules of Evidence, as well as some other

documents that were here on the table. They

simply disappeared during the recess.

Now, it wasn'0 anything highly confidential.
They can all be replaced. But I am distrubed that

I don't have copies of those documents available

to me now. I brought them because I occasionally

10

12
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15

need to refer to the documents.

Now, if anyone who is still in the audience

picked them up, with the idea that they were

surplus, I would appreciate having them back. "

It may well be that the person who took them

thought they were matters that weren't of concern

1G to me.
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We have a copy of PART 10, but because, you

see, of the changes, May the 26th, I carry the

loose leaf part. too.

So, everything can be replaced. It is just
that I don't now have those documents for my use.

Nell, we would like to go on. Now, just
before the recess, we were handed contentions.

Let's hold that for a minute, Mr. Hodder, and go

on with the points that were brought out at Nest
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Valley and are now part of the regulation

You touched on existing -- well, we have

this business of the Staff suggesting that an

additional time period be set up to firm up your

expert witnesses.

Yes?

hiR. HODDER: I would like to respond to that

I have already -- but just to clarify my position.
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Ne have apparently two witnesses that are

firm. One of them is Dr. Goldberg and the other

witness has slipped my mind -- McAllister.

Those two witnesses are firm at this time.

It is our expectation that we would also firm up

a technical witness, whether it be someone from

MHB Associates or the UCS, I can't say at this

moment.

But certainly to address this complex, steam

generator issue, we would seek and provide

technical witnesses who have sufficient expertise

to address and understand these pxoblems.

Again, it should be pointed out -- I have to

point this out -- that mere submission on the part

of an intervenor of witnesses shouldn't be a

criteria for granting status to intervene. There

has been a lot of stress placed on it this morning.
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But that's not really correct.
An. intervenor could present his case through

cross examination and discovery, tha't is, it
wouldn't have to be an affirmative case, but it
could be an exploration of the areas considered.

Therefore,. I feel that to the extent that both

the Board and the curiosity of the Staff an) the

utility company require knowledge of our witnesses,

I think now, by the statement that we have two

firm and a third probable technical man, we have

satisfied any reasonable requirement that might

13

be exacted from us as to the nature and extent

of expert witness testimony that we would provide

14 at a forthcoming hearing.

15

16

MRS. BOWERS: If I understood you correctly,

you have told us today what your situation is.
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Following the Staff's suggestion of an .additional

seven days" would not change that; is- that correct?

MR. HODDER: I think that my assessment is

a reasonable one. If I am unreasonable, I want.

the Board to tell me. But this is kind of a

pre-hearing conference, in my view, and is a less

formal thing than a formal hearing. A pre-hearing

conference main purpose is to frame the issues and

obtain direction for future proceedings, and make a
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determination whether they are going to be held.
Therefore, all of us have to show some flexibility
and some indication of our xespective points of

view.
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This is my point of view. I would look to the

Board for guidance. And I do.

But I think that we have done enough on that

point. If the Board disagrees with me, I wish to

know it.
To the extent that the Staff has suggested

additional time, I would be happy to have informal

discussions with the Stafff. But I don't feel
any official delay is warranted here, and I
wouldn't wish to run afoul of the fourth factor,
which treats delay of the proceedings, because we

don't wish to delay these proceedings. We wish

to see the show on the road and the record

developed.

The only thing that is delaying this
proceeding, in our view, is the failure of the

21
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25

Staf f to provide an environmental impact statement.

We feel that this is absolute necessity.

MRS. BOWERS: Mr. Hodder, in the Board's

opinion, under the criteria, the various elements

that the appeal board mentioned in West Valley,
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and as has been said are now part of the'2.714

regulation, where there is a untimely petition,
why, then, 'the petitioner has the burden to

address these various factors and it is not the

role of the Board to give interim rulings and
'I

say, You haven't gone far enough. Can you go

further? You know, you have that burden. You

either carry it or you don,'t.

Now, we don'0 intend to rule on any matters

today. We want to study the record carefully, and

this is serious matter, and we want to give it
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our full< -.. undivided attention, carefully, review-

ing the entire record. So don't look to us to

give you an A or a B or an F- on how you are doing.

MR. HODDER: I understand that, Madam

Chairman. You are absolutely correct in re-

channeling my attention to the requirements of

the West Valley case. Because of the untimeliness

of this petition, we do have a burden to meet.

And you are absolutely right in pointing that out

to me.

My remarks on the degree to which I should

23 meet that burden would be directed back to the

24

25

question that I posed, as to the adequacy of notic

by the Commission in viewing the fact that it didn'
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put out a press release and published it in the

Federal Register. But certainly, if we are

judging the petitioner's effort within the

framework of West Valley, then these burdens must

all be met. And I agree with the Board.

We, as far as the tehcnical experts are

concerned, are giving the Board everything ~re

have at this moment on that. particular point.

We just can't do more on that at this moment.

MRS. BOWERS: Fine. Well, then, you touched,

Mr. Hodder, when you talked about other means,

you also got into the fourth Existing Parties.

Do you have anything further to add on that?

MR. HODDER: If I may say, Madam Chairman,

16

I believe that. is the third criteria, to the

extent which the petitioner's interest will be
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represented by existing parties. At least it is

in my West Valley case, but I don't know. Anyway,

you are right, absolutely correct in saying,

we did touch on that when I discussed the first,
and I think all the parties would agree there is

no other party representing an interest similar

to that of the petitioner in these proceedings,

since there are no other parties but the NRC

Staff and the utility company.
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HRS. BOWERS: I was picking up the number four
from regulations, you see. One is Good Cause;

two, Other means; three, Sound Record; four,
Existing parties; and five, Broaden or delay.

Fine. Mr. Coll, do you want to respond to

this Existing Parties 'atter?
MR. COLL: Yes, ma'm.

MRS. BOWERS: I think you did to some extent

also.

10 MR. COLL: Yes, ma'm.

12

14

16

17

The only thing I would add to that, vith
'espectto the last two factors, that is, Existin'g

Parties and Broaden The Issues or Delay Proceeding

MRS. BOWERS: Well, Hr. Hodder hasn't gotten

into the last one.

MR. COLL: All right, ma'm. I would just
adopt the argument I. made previously with respect
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to the first factor. I really don't think that'
applicable here in the case in which there vill
be no hearing triggered if the petition is not

granted. I don't think any weight should be

given to that, either for or against.

MRS. BOWERS: Mr. Goldberg?

MR. GOLDBERG: I think we vill rest on our

discussions on the pleadings on that factor.
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MRS. BONERS: Pine. Mr. Hodder, do you want

to go on with Broaden or Delay?

MR. HODDER: Yes. We will move to my last
point, the chronology of which is different from

your own in the rules, Madam Chairman.

MRS. BONERS: Nell, I accept yours.

MR. HODDER: Nell, thank you.

All right. This is the extent to which the

petitioner's p'articipation will broaden the issues

or delay the proceeding.

Well, first of all, we are willing to take.

this proceeding as we find it, in the sense that

we: recognize our tardiness. Ne aren't going to

require any extraordinary effort on the part of

the parties, for instance, to make any unusual

'filings.
We would expect to receive future filings.

We would expect to have access to previous

filings if the Commission informally could provide

them to us.

We don't wish in any way to delay this

proceeding. For that reason we have indicated

we don't want to delay the Board's decision this

morning. We would like for them to make it as

soon as they are able.
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We feel. that the proposed participation of

Petitioner Mark Oncavage will constitute a valuabl

contribution to this hearing process'. That his

participation will provide an insight and a

point of view that is not presently being repre-

sented. It will present the point of view of

a South Florida citizen who is most directly
affected by this utility company's action's, and th

10

12

Staff's actions of the NRC as well.
It will provide technical and scientific

testimony to assist the; Board in making a

determination as to whether or not the applicant's
13 proposed repairs are in conformance with the
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requirements of the regulations of the Commission.

The possibility exists that participation
in these proceedings might even speed. up things,
because as we understand the case presently, this
licensing board, at least the Staff, I take it back

about the licensing board; I don'0 believe you

ruled -- but the Staff apparently has indicated

they are going to extent -- and certainly the

applicant utility seeks broad flexibility in the

determination of time frames, when the proposed

steam generator repairs may be effected.

25 We feel .that broad flexibility is not warranted
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He feel that the situation may be that immediate

repairs are warranted rather than repairs at the

end of this year or next year, as the utility
might seek if it were granted broad flexibility.

Therefore, participation in this hearing by

this petitioner might have the effect of speeding

up things rather than retarding their progress.

MRS. BOWERS: Mr. Coll?

MR. COLL: Yes, ma'm.

10
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14

As X read the requirement of the last factor,
I would cite to the Board the case of South

Carolina Gas and Electric Company -- or Electric,
Gas Company, 7 NRC 209, a 1978 case, which held

that that. factor is inapplicable or actually to

15 be given neutral consideration, laying neither
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in favor of or against granting a petition to

intervene in a case of which the result of

granting a petition is the ordering of a curing.

So X start from that premise. X just don'

think that's applicable in determing vhether or

not to grant this untimely petition and in effect

trigger a hearing.

Although X would also like to briefly address

the consequences of delay -- a very real delay

which would result in the event of a hearing,
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despite Mr. Hodder's reassurances that it might

result in speeding up the proceeding, Z doubt that

very much.

My experienci in NRC regu'latoxy proceedings

is that hearing, even if it is limited to a single

10

12

13

issue, which is highly unlikely, would always

result in some delay. This will result in delay

in planning; delays in hiring and training
personnel; delays in getting ready to do a large

construction project which has been underway for
a period of many months, and which my client must

be prepared to do when it determines whethex the

repairs are necessary, or because they become

14

15

necessary, or they are economically desixed.
C

Zt is not the function of this hearing
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Board, Z respectfully submit, to determine when

the repairs are necessary or when they should be

done. But Mr. Hodder does raise a very real

problem for my client, and that is: That it must

be prepared to do the repairs when they are

required to be done. Zn order to do that, it
needs the approval of the NRC Staff of its
proposed repair project, and it need it as soon as

possible.

Zt is my understanding that Mr. Goldberg has
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indicated that the Staff's review is about done.

In fact, the issuance of the proposed amendments,

I would submit, is imminent. So to the extent

that any hearing would impose that kind of delay<

I submit that it is there and it should be con-

sidered. And I also refer the Boa d, however, to

the South Carolina case.

~Io
0

1I
C
Z
0

D

10

13

14

15

17

18

19

20

21

22

23

24

MRS. BOWERS: What facility is that? Is that
North Anna? No, that's Virginia

MR. COLL: Summer, Virgil Summer.

MRS. BOWERS: Yes.

DR. -PARIS: Mr. Coll, I am interested in the

possible consequences of a delay should we have a

hearing in this proceeding. In that connection,

can you tell me whether the licensee has

determined whether the repairs will be required

in June 1979 and whether the licensee has

determined when the economic balance will be

turned in making the repair, requiring the repair?

MR. COLL: Yes, sir. Let's see if I can

respond to that.
The first shipment of the steam generators is

scheduled to be shipped or to be received sometime

in the June-July period on site. So, quite

frankly, we have not made the determination to
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perform the repairs or to begin to perform the

repairs in June of 1979. We do not know at
this time when it will be required to make the

repairs.
But our objective all through the preparation

of this repair project, and our seeking approval

from the NRC, has been to be ready to perform the

repairs when it becomes necessary or economically

desirable to do so.

Now, that may happen because of a change in
regulatory requirements, or because of increased

degradation in the equipment itself.
But based upon the inspections that my client

has performed today, we do not believe that we

will have to do th'e repairs in June of 1979. I
do not know whether, at this time, the repairs

17 will be made.
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DR. PARIS: So you have no projection as to
when it, would be necessary to make the repairs.

MR. COLL: No, sir.
DR. PARIS: You know it will not be necessary

in June of this year.

MR. COLL: That is correct.
MRS. BOWERS: Well, we are aware of the

discussion of this matter in Mr. Mantz'ffidavit,
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where he enumerates various factors to be

considered before the repairs proceeding.

MR. COLL: Yes, ma'm. And that information

is based upon what we know today. That

10

12

13

14

information could change. We simply do not know

at this point any other information.

MRS. BOWERS: Mr. Goldberg, there is a

reference in one of the filings that the Staff,
a Staff document is expected to be issued in a

few weeks. What, is that Staff document?

MR. GOLDBERG: Perhaps I can elaborate.

It is likely that Staff action on the application
could probably be taken within approximately one

month.

15 DR; HALL: One month from now?

16 MR. GOLDBERG: One month from now.
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The Staff expects to issue its safety

evaluation with respect to the application within

two weeks. The Staff is also conducting an

environmental evaluation which should be completed

within four weeks.

Now, perhaps this is the appropriate time to

comment upon the environmental evaluation only

briefly.
The Staff has had occasion to consider one
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prior application for steam generator repair
activities similar to those posed in this case.

That was in connection with the Surrey Nuclear

10

12

13
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15

Power Station.

The Staf f issued'n environmental impact

appraisal i:n connection with its action authorizing

those repairs to commence. The Commission has

received some challenges to that decision, some

of which have been the subject of Staff action,

and one of which more recently has not yet received

either Staff or Commission action.

So the Staff feels that it has not made a

final determination yet of what form its environ-

mental assessment will take, whether it will be

an appraisal or a statement. That the necessity

16 to consider some of the petitions we received in

~I
El
O
0

hl

~0
~I

17

18

19

~s

20

21

22

23

24

connection with Surrey contribute to some of the

delay that we had previously expected.

DR. HALL: Would you, for my benefit at least,

just describe briefly the difference between an

environmental statement and an environmental

appraisal?

What. is the technique, as far as you are

concerned?

25 MR. GOLDBERG: Well, the National Environmenta
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Policy Act requires the application of an

environmental impact statement with respect to

any impacts of a proposed major, federal action,

when it would have a significant. effect on the

environment.

PART 51 pertains to the conduct 'of its NEPA

responsibilities. If the Commission determines

if the Staff, in this instance, determines that it
will not have this environmental impact, then it
would issue an environmental impact appraisal

supposedly supporting issuance then of a negative

declaration, which I think is the legal document

which represents that no significant impacts are

to result from a particular action.

Again, PART 51 describes certain situations

where impact appraisals -- I'm sorry -- impact
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statements need be, or considerations should be

given to their issuance. And also describes the

contents of an environmental impact appraisal

should one be issued. I could probably refer you

to an appropriate section, if you will give me a

moment.

Section 51.5 of the Commission regulations

specifies those actions in which environmental

impact statements, or a negative declaration in



supporting impact. appraisal, need be prepared.

Does that satisfy you, Dr. Hall?
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DR. HALL: Yes, thank you.

DR. PARIS: Nr. Goldberg, let me make sure

I understand the Staff's position with regard to

this proposed amendment.

Is it correct that the Staff has not yet

'determined whether this proposed steam generator

repair requires -an environmental impact or a

negative s tatement?

MH. GOLDBERG: I think that is fair to say.

My observation before was that in the only other

instance we had to consider this action, we issued

an environmental impact, appraisal. By virtue of

papers that we have received in connection with

that matter, we would certainly want, to consider

the merits contained in those papers.

So I really could not give you a formal

position now, whether we will issue a statement

or an appraisal.

But the only other occasion we have had to

consider a similar application we did issue an

appraisal.

MRS. BOWERS: Mr. Goldberg, I asked you to let
us know about the Staff 's documents. But I may



0



83

have interrupted your line of thinking. It was

your turn to respond to the question of Broaden or

10

12

13

14

15

Delay.

MR. GOLDBERG: I guess I probably contributed

as much as I can by giving the Board an idea of

when Staff .action could be taken at times earliest,
which would be four weeks. And like Mr. Coll,
I would say in stances like this there has been

recognition by the Commission in West Valley that
where you have the potential for delaying the

initiation -- excuse me -- delaying the proceeding,

which in this case would be delaying the possible

authorization for the action, that that is a

weighty consideration.

We feel that it certainly is a factor" that,

16 in this case, bears against the petitioner.
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DR. PARIS: .I didn't follow you, Mr. Goldberg.

Could you rephrase that'P

MR. GOLDBERG: Our reading of the Commission's

decision in West Valley would suggest that whereas

here you have the possibility for initiating a

hearing of some indeterminative length of where

at least in this case -- action on the proposal

is expected within a brief period of time, that

weighty consideration should be given to that delay
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factor. And in this case, I would say that the

weight to be given would bear against the
ll

petitioner.
DR. PARIS: Thank you.

MRS. BOWERS: Mr..Hodder, do you want to

respond?

MR. HODDER: Most assuredly.
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As Mr. Goldberg has just indicated, the

delaying factor in these proceedings apparently is
the Staff's own indecision. They can't even make

up their mind as to whether or not an enviromental

impact appraisal or impact statement should be

provided. There is a vast difference between the

two documents.

I am holding here in my hand the environmental
'C

impact appraisal that was performed 'by NRC Staf f
at the Surrey units. It consists of 24 pages.

An environmental impact statement, is a lengthy

document that addresses all the areas that NEPA

mandates be addressed in considering impacts of

a proposed major, federal action on the enviroment.

This Staff, at this late date, can't even make

their mind up which procedure they should follow.
I suggest that a decent enviromental impact

statement would take six months if the Staff was
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operating at their normal pace, and three months

if they were operating at an accelerated schedule.

The fact that they haven'. done it indicates

that they themselves are delaying the proceedings

and the fact that they can't make their mind up

today as to whether or not it is required indicates

further propensity .for delay.

10

12

To the extent that we must address the

requirement of an enviromental impact statement,

my reading of the rules of practice, which I forgot

today, 10 CPR PART 50, PART 150 and PART 51

MRS. BOWERS: You didn'0 borrow mine, did

13 'llQu 9

14 MR. HODDER: That makes me look guilty. But,

15 no, I did not.
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In any event, the fact is that my understandi g

of the rules or practice and the regulations of th

Commission require such an impact statement. So

leaving that, I am going to go on and address

Mr. Coll's remarks on the same issue.

Essentially what Mr. Coll tells us is that.

things must be ready when "My client decides;"

that "My client decides," is an exact quote.

He wants things prepared to do the repairs

when they are required to be done. But that
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assessment, -as Mr. Coll puts it, is to be made

by "My client."
He doesn't refer to Staff input. And he

attempts to foreclose citizen input into these

decisions which affect everybody in the South

Florida community.

I don't think this is the requirement under

the Atomic Engery Act of 1954, or NEPA. I think
both of these statutes were enacted to give

citizens an opportunity to have an input in major,

federal decisions that affect their life and
I

safety.

The flexibility that the utility apparently

is seeking may not be in the best interest of the

people in this South Florida community. If this
Board denies the petition to intervene of Mark

Oncavage, then they foreclose him, to some extent,

at least, from consideration of whether or not

continued operation of the Turkey Point units

in their impaired condition is proper, and in

conformance with NRC regulation.
The economic considerations of this utility

should be subordinate to the safety needs of this
community. All too often we have seen utilities,
such as at Three Mile Island, that placed
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economic considerations above others.

Therefore, in view. of the fact that the Staff
I

action will be as early as one month away, and

perhaps longer if they elect to prepare an

environmental impact as NEPA requires, in view of

the fact that we have demonstrated this morning

that Mr. Oncavage will make a valuable contribution

we respectfully submit to the Board that we be

allowed to intervene.

I have distributed among the parties and to

the Board copies of revised contentions of

Mr. Oncavage. I now motion that they be

incorporated into the record as though read and

it is our intention to provide the Court, Reporter

with sufficient number of copies to bind into

the record of these proceedings.

MRS. BOWERS: So you are asking they be

physically inserted in the transcript.

MR. HODDER: Yes, exactly. And the reason

we would seek to do this is to show that the

contentions and issues that Mr. Oncavage has

annunciated are. not questions, but rather properly

annunciated contentions for the consideration of

this Board. They may be subject to some revision.

If the Staff and the utility want to sit down
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with counsel for Mr. Oncavage and revise and

make these more concise, we stand ready at any

time to cooperate to expedite this process.

But, for the time being, in view of the

criticisms voiced by the utility that these are

questions rather than contentions at issue, we

are submitting these with references to parts of

NRC rules that are pertinent. Thank you.

MRS. BOWERS: Mr. Hodder, is this document

10 that you have handed us this morning, does that

completely supersede any contentions in the

12
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earlier filings?
MR. HODDER: Well, I think that this was an

effort at refinement of earlier contentions.

I would say that it does. But I would ask the

Board to reasonably subsume any issue that is

admitted here that was in an earlier contention,
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to protect my client.
You have to understand, I only worked on this

information a brief hour last night, and in

reference to my client and his rights, I can'

say now every issue here is included that he

wished to raise. But certainly this is an effort
to clarify an to refine these issues in a manner

that the Board can consider them properly as such,



89

and they are offered now as guidance and assistance

to the Board.

10

MRS. BOWERS: Well, I am trying to find out,

from what you have just said, we do not limit
ourselves to this new filing, because there is a

possibility of being something in the earlier
filings that might still be 'alive and yet not

picked up.

MR. HODDER: Let me answer the Board's

question then. It is my suggestion, then, that
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these be considered as refinements and restatements

of earlier stated contentions.

If, in earlier statements, there is a

contention not included herein, we would wish that
15

16

contention to be continued to be considered by

the Board. But all statements identified as such,
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we would wish them to be presented here now rather

than in any earlier form. Does that answer the

Board's question?

MRS. BOWERS: Well, we understand what you

mean. But you say this was done quickly and there

may have been something that wasn't recited in

the new version.

MR. HODDER: That ' quite possible.

MRS. BOWERS: In the revised petition, althoug
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there were clearly -- there appeared to be

three contentions dealing with release of radio-

active particles, also radioactive liquids,
and then economic burden. There was also a

reference in the revised petition under this
No. 5, Broaden or Delay, to reference to man rem

usage; construction accidents, storage of radio-

active generators, rad waste disposal, and

10
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security annexes.

Now, have you picked up those items, in your

new revised contentions?

MR. HODDER: I haven'. even had the chance

to thoroughly review these contentions as they

are reproduced here. They were handed to me just
as the hearing beg'an this morning.

X 'haven'C had an opportunity since then to
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read this document. I believe this is what

Mr. Oncavage wished to present.

Certainly your suggestion may be correct,

that 'some items are omitted. For instance, the

applicant utility proposes to store on site the

damaged old steam generators. This being an

irretrievable commitment of land resources, subjec

to proper consideration in the NEPA enviromental

impact statement, if it is omitted here, then,
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certainly we would wish to include that question
~Lv ~ I

as one of his contenti'ons..

I notice he has a contention here that

addresses appendix I, Guidelines for Radiation

Exposure; it may be they are presented in this

document, but if it isn', then he would still
wish to present that item. This treats radiation

t

exposure of workers at. the plant. Therefore, I

10

12

cannot state that this supersedes all previous

efforts of raising contentions. It cannot be so

presented. I cannot do it. It was an intent to

define a few contentions with reference to parts

13 of. the federal law or the regulations of the

Commi s s ion .

15
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I cannot represent it now as a complete

statement of all the issues Mr. Oncavage has
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sought to raise from the outset of these

proceedings. Therefore, I would have to deem it
incomplete.

MRS. BOWERS: The Board is going to take a

few minutes to confer at this time. Ne are

recessed, but it will only be for a few minutes.

MR. GOLDBERG: Could the parties be heard on

24 the motion?

25 MR. COLL: Yes, ma'm.



92

(Short recess taken.)

MRS. BOWERS: Back on the record. We would

like to hear from the other parties on this
matter.

MR. COLL: We proposed a motion, and we would

strongly urge that it be denied for the following
reasons:

10

One, Rule 2.714 (b) provides that any

amendments to a petition for leave to intervene

must be filed within 15 days prior to any pre-

hearing conference, or else leave from the Board

12 must, be obtained.
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In order to obtain>. leave from the Board, the

same showing must be made that is required to grant

an untimely petition; in other words, all of these

factors that we have been talking about with

respect to whether or not we grant an untimely

petition should also be considered, and considered

in determining whether or not to allow the untimely

filing of an amendment.

Now, that may seem highly technical. But the

22

23

rules were set up for these proceedings so they

can be governed in an orderly fashion.

24 We have had pleadings that were filed in this
25 proceeding, that are not served on the parties.
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12

13

14

Now we have pleadings filed bv persons on the day

of the hearing. The persons filing those

pleadings say they either spent an hour last night,

preparing them or they haven't read them, or they

don't know what is in them. But, hopefully, they

want everything included in them and to make sure

that nothing is left out.

Now, simply, Mr. Oncavage is represented by

a lawyer. He claims, he in fact describes himself

as an experienced lawyer, and he knows what the

rules are, and he knows he is violating the rules.

Now, I submit that Mr. Hodder did not prepare

these contentions last night, as he represented

to the Board. He, in fact, copied them wholesale

15 from a petition which has been filed and is
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presently pending before the Commission in the

Surrey proceeding. I have a copy of that petition
if the Board wishes to compare word for word where

this comes from.
'

MR. HODDER: I would like to address

Mr. Coll before we drift too far away from his

22 insinuations!

23 MR. COLL: Ma'm, I am addressing the Board

24

25

and I would like not to be interrupted.

MR. HODDER: I object to Mr. Coll's
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characterization of my efforts as. an attorney,
and I resent it. And X. don't think th'at this
discussion should be allowed to progress until I
am afforded an opportunity to rebut. it.

MRS. BONERS: You wil'l have your opportunity

later.

10

Nhat. difference does it make if theyare

verbatim, Mr. Coll?

MR. COLL: Ma'm, my point was, they have

nothing to do with the petition before the Board

with the original concerns identified by

12

13
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Mr. Oncavage. They have nothing to do, and should

be given no weight, in connection with a deter-

mination of whether or not. Mr. Oncavage has an

interest in this proceeding, and whether he is
untimely petition should be granted.

I think the Board should also note that when
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the Board was attempting to inquire about the

contribution that Mr. Oncavage and his witnesses

would make, there was no reference to this document.

There has been no representation that there are

any witnesses available to identify or address or

23 testify about any of the matters contained in this

24 document.

25 I would,submit when Mr. Hodder stated, quote,
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"We have given the Board everything we have on

10

12

13

that," end quote, with respect to his contri-
butions, he was in fact not referring to this
document. I submit that the document raises

purely legal questions from another proceeding

that has nothing to do with this proceeding. It
is untimely. There has been no showing aga5.n for
the untimely filing of this document. And we'oul
respectfully request that the motion be denied.

MR. HODDER: May I responds

MRS. BOWERS: Well, first Mr. Goldberg, then

we will get back with you.

MR. GOLDBERG: I think the Staff also would
14

15

have to oppose the motion on the following

grounds:
16 The Staff feels that properly served contentio ns
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should be accompanied by an opportunity for the

parties to respond to those contentions. If
these are being offered as potentil issues in

this proceeding for Board consideration at this
time, this filing comes at an extremely late date,

affording the parties no opportunity to respond

to their acceptability or not.

Further, the Staff feels that the responsi-

bility of this Board, in addition to considering



2'0

12

13

14

the untimeliness, would be to attempt to ascertain

whether or not the petitioner has a proper interest;,

and at least one acceptable contention. It would

be hard if these were to serve as the proposed

contentions for the parties, to take a position

now on whether or not at least one of those was

acceptable without further consideration of the

pleading.

So that its introduction into the hearing

record, we feel, could unduly prejudice the rights
h

of other parties who have not had an opportunity

to properly respond.

MRS. BONERS: Mr. Hodder?

MR. HODDER: I think Mr. Coll owes me an

15

16

apology, because he has insinuated to
this'udience

and to this Board that,'mong other
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things, I have 'copied something from a Surrey

proceeding.

Now, where he gets his prescience, I can'

imagine. But the fact is, people of the Board and

audience, is that Mr. Oncavage presented these to

me last night at my home at 7:30 for the first
time. And he is the one that roughly drafted them.

I went through them redrafting them with citations

to the rules and regulations. My input was one of



10

12

13

clarifying, refining, rather than actual

compositiono

I think Mr. Coll is confused because the

document that I held up this morning was the

environment impact appraisal which is an

inadequate. effort performed by the NRC Staff at

Surrey, not a list of contentions. And I think

his suggestion is misguided and incorrect, that

I have. copied anything from anyone, and it
wouldn'atter

if I had. But the fact is, I have not.

Mr. Coll works for a utility company, people

assembled here, whose chairman says that last year

in a stockholders'eport meeting, he told the

people at the meeting that last year they spent

15
six million dollars on lawyers.
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I have been in litigation before the NRC

for the last five and a half or more years, and

I have received no profit at all for my efforts.
It has cost me tens of thousands of dollars. And

for him to sit there and suggest that somehow my

effort lacks quality or competence or anything

else, because of out of necessity the fact 'I have

limitations on my time due to my participation
in providing groceries for my family, is improper.

I have placed this in this pre-hearing
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conference which is here today to refine issues

and frame them, which brings me to my next and las

point.

I have attended several pre-hearing

conferences, and I have attended them where

Mr. Coll represented parties. Specifically, in
the St. Lucie proceeding. In those proceedings

we modif ied, changed and revised contentions that
were presented at least four of five times.

That'0

the purpose of a.pre-hearing conference. That'

the purpose of our assembly here today.

12
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There is nothing wrong with making an attempt

to present the issues in a fashion that they can

be understood and treated by thi licensing board

and the parties. That's all I'e attempted to do.

There is nothing remiss about, that. I resent any

insinuation that there is, and I challenge

Mr. Coll to demonstrate otherwise.
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As far as the specific presentation I have

made to this Board, Mr. Coll may be correct in

citing the rules of practice and the good cause

'equirements. But this Board can make those

findings. And I am only offering these as a

proposed list of contentions. In the interim

periods here I have consulted with my client.
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He has indicated to me that he is willing to go

with these contentions with no strings attached,

and I am offering them to the Board for their
consideration. I recognize that good cause

10

12

13

15

16

17

elements need to be considered here just as

they need t.o be considered for the granting of

the petition to .the intervenor.

But this, lady and gentlemen of the Board,

is our presentation, and we stand on it, and we

are proud of it, and that's all that I have to

say on the subject.

MRS. BOWERS: Mr. Coll, we have had a further

explanation from Mr. Hodder as to his participatio
in the preparation of this document.

MR. COLL: I submit, ma'm, what I said

before, I could address each of these and point

out the deficiencies in them. I adopt Mr. Goldber
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position that that would not be appropriate at thi
time. I still don't think Mr. Hodder has met the

requirements of the rule for filing this, no

matter where it came from.

I would stand on my record and be happy to

submit to you a copy of the petition that was

filed in the Surrey proceeding April 18, and allow

you to compare the verbiage if you so wish, to
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determine it's applicability to this proceeding.

But be that as it may, I don't think Mr. Hodd r

10

has met the requirements for filing this, nor shou d

these contentions be considered or given any weigh

in determing whether or not the untimely petition

of Mr. Oncavage should be granted.

MRS. BOWERS: Now that you have an explanatio

from Mr. Hodder as to just exactly what his

participation and his involvement was in this

document, do you think that the rather personal

remarks you made earlier are still appropriate?

12 MR. COLL: Yes, ma'm.

13 MR. HODDER: That's the way it goes in these

14 proceedings when public interested citizens take

M
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on the Florida Power and Light Company. I think

everyone should witness that here today.

MR. COLL: Ma 'm, with all due ~ respect to

the Board, I did not intend to make any personal

attack on Mr. Hodder. I think any personal

attack on one lawyer from another is entirely

21

22

improper in .a proceeding.

MR. HODDER: So do I.
23

24

25

MR. COLL: My remarks were directed to the

Board. I was attempting to draw a contrast betwee

this petition and one of which I am already
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aware, and bring in to that contrast Mr. Hodder's

remarks that he had spent, an hour preparing this
last night. That's all.

If the Board feels an apology is in order to

the Board, I apologize for any statements that the

Board might interpret as a personal attack on

Mr. Hodder.
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MRS. BOWERS: Nell, we just feel there wasn'

full communication as to exactly what his

involvement was in this matter, and we are

satisfied now with the full explanation as to how

he, and in what way he participated in this.
MR. HODDER: I will accept Mr. Coll's

clarification that no personal attack on me was

intended, and will caulk it all up to enthusiasm

of opposing counsel.

MRS. BOWERS: I don't know that I would use

the word,"attack." I think I said "personal

remarks"--

MR. COLL: Yes, ma'm.

MRS. BONERS: -- in the reference, something

22 like that.

23 Now, what other matters do we have to

24 consider at this time?

25 MR. COLL: Is the Board going to take under
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advisement that motion? Is that correct'?

MRS. BOWERS: We will defer our ruling on
it.'R.

GOLDBERG: The Staff has a clarifying
question along those lines.

10
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14

Does the Board intend to inquire into the

interest and sufficiency of at least one of the

contentions as a prerequisite for its decision on

the intervention petition at this time?

MRS. BONERS: Thank you. We do want to

proceed with the question of interest. Actually,
everything that has happened so far, or other than

the reference to the revised contentions, has

dealt with the untimeliness question.

In considering the question of interest, I
would like to have all parties keep in mind,

16 the petitioners, the recent North Anna decision
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of the appeal board dealing with petition to

intervene. I don'. have the citation.
MR. HODDER: Could you tell me the date of

that case'?

MRS. BOWERS: Does the Staff have it? It was

in the last six weeks.

MR. GOLDBERG: It is cited in our response.

MRS. BOWERS: Nhat information do you have on

interest, other than what appears in the filings?
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MR. HODDER: It is my understanding that

Mr. Oncavage meets the standing interest require-

ments of the rules. He is a resident of the South

Florida community. He lives very close to the

Turkey Point nuclear plant. He participates in

the enjoyment of that environment.

Any radiation releases off-site that might

accompany the accomplishment of the proposed

steam generator repairs has a potential for an

adverse or harmful effect on Mr. Oncavage and

members of his family.

Continued operation at the Turkey Point

reactors, with the defective steam generators in
14 their present conditions, also poses a threat to

15

16

the health, safety and welfare of Mr. Oncavage,

as well as the members of the South Florida

17 community.
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These factors alone he could stand on. There

are others that he has obviously enunciated in

his lengthy discourse in his pleadings. I also

offer him, if the Board has any questions, if they

22 wish to inquire further as,to the extent and

23

24

nature of his interest and standing to participate

in these proceedings.

25 MRS . BOWERS: Mr . Coll?
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3'R. COLL: Ma'm, we stand on the pleadings,

with one exception, and that is, I would note that
the continued operation of these plants is not a

10

contention in this proceeding, or

MR. HODDER: It was our contention to have it
1'R.COLL: Excuse me. (Continuing) -- nor

would it be if an untimely petition was granted,

because the Board, as I respectfully submit, this
Board would not have jurisdiction over that

question at all. This plant is properly licensed

and will continue to be so, and this Board would

13

15

16

not have jurisdiction on the question of continued

operation of plants.

So the int'ervenor or petitioner is mistaken

in signing that as a reason to demonstrate any

interest that he might have.
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17 MRS. BOWERS: Mr. Goldberg?

MR. GOLDBERG: The Staff will rely on its
19
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pleading in which it found that petitioner had at

least minimally satisf ied the interest require-

ments.

'MRS. BOWERS: I would like to get a little
information. When my secretary was calling people

to try to set up the conference call, and I
believe that it was March 22, she talked to your
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10
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mother, Mr. Oncavage, and your mother told my

secretary that you are an outstanding teacher.

Now< are you teaching courses in the

environmental area? You mentioned you were an

environmental student.

MR. ONCAVAGE: No, ma'm. I teach music.

And I have been an environmental student since

September 1976.

MRS. BOWERS: Since I have a little bit of

information that you were a teacher, I felt I wante

to know if it was in the environmental area. You

have answered the question.

13

14

DR. PARIS: Mr. Oncavage, what document

when you say you have been an environmental studen

15 since 1976

16 MR. ONCAVAGE: I formerly enrolled in the

17 studies of environmental studies at Florida
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International University in September l976.

DR. PARIS: So you are taking courses.

MR. ONCAVAGE: Yes, I am pursuing a Bachelor'

degree in environmental studies.

DR. PARIS: I see. Thank you.

23
T

2425'R. HALL: May I question you, Mr. Oncavage,

about one statement which appears on the 12th

numbered page of your revised pleadings? This is





addressing the question of existing parties.

5

The statement which I would like you to

enlarge upon is, The position of the Nuclear

Regulatory Commission' Staf f recommendation is
unknown to the petitioner as of this date.

Could'you say, what bearing would that have

on your petition? Would there be circumstances

under which, you would feel satisfied that your

interests, quote "were protected"?
10 MR. ONCAVAGE: If the Staff recommendation ha

12

13

raised the questions concerning personal safety

of the people in the area and all of the other

questions I have raised, to the extent and
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intensity that I have

MR. HODDER: May I give my client some

advice, because I don't want him to answer the

question the way you are posing it, sir.
I

(Mr. Hodder confers with Mr. Oncavage.)

MR. HODDER: He is ready to respond to your

question, Dr. Hall.

DR. HALL: Thank you. Do you want, to strike
anything you said?

23

24

MR. ONCAVAGE: (No response.)

MR. HODDER: I would like to respond for

25 my client. He wouldn't be satisfied at this stage
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He is convinced that the Staff's handling of the

problem isn't sufficiently adequate to satisfy

his concerns or those members of the general

public, and, therefore, he wouldn't wish any

compromise at this time.

DR. HALL: Thank you.

10

12

13

MRS. BONERS: Nell, the Board has nothing

further in the area of interest. So, now, do we

want to proceed?

I am not sure how we can proceed with the

contentions since we have a whole new situation

here today. We certainly expected to hear more

from the petitioner and the others on .the three

contentions that were in the prior filings.

15 MR. HODDER: May X address that'

16 MRS. BOWERS: Yes, Mr. Hodder.
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MR. HODDER: Xt appears to me, just on a

cursory examination of the issues the Board has

reference to, which are contained in the letter of

March 19, 1979, filed by Mr. Oncavage as a

revision of the petition for leave to intervene,

it appears that these are an earlier stage of

evolution of contentions and that the issues

discussed there are treated and those issues

submitted this morning on our motion. And,
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therefore, separate discussion of these might not
C

be in order at the present time.

In fact, I feel that we have disposed of

our consideration of issues unless the Board
I

wishes to go into issues more. I mean I 'm not

10

12
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14

trying to foreclose the Board's inquiry in any

way. I am only trying to offer my view as to the

direction the hearing should take at this time.

MRS. BOWERS: Well, earlier when we posed a

question as to whether the document that you have

distributed today completely superseded any earlie
contentions or issues that have been set forth in
the petitions or revised petition, you first
indicated that there might be something in the

15

16

earlier petitions that was not in this, and you

weren't abandoning that. Then, later I think you
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said we stand on this.
MR. HODDER: You'e absolutely correct,

Madam Chairman, because between my two occasions

I had occasion to consult with my client, and I
asked him. if he didn't deem our submittal of this

morning sufficient, and he agreed that it was, and

that he was willing to stand on it, and let it
24 supersede all previous statements of the issues.

25 MRS. BOWERS: So what we have before us in
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this matter is a motion that we accept the new

list of contentions presented today.

MR. HODDER: That's correct. It is our

10

12

motion that the Board issue an order listing these
I

as the contentions to be considered in the forth-
coming hearing, if the Board decides such hearing

should be held and status of intervenor should be

granted to petitioner.
We recognize, of course, that the Board

themselves may wish to rule on individual

contentions, as to whether or not they are properl

submitted and properly matters of consideration
13 "

14

be fox'e the Board.
l

But,nevertheless, it is our motion that these
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be the contentions, and we don't seek to c'onfuse

the Board or the issue by involving any other

previous statements of issues or contentions.

These are the contentions. And we so motion that

they be so considered this. morning.

MRS. BOWERS: Well, we have had response

from both Florida Power and Light and the NRC

Staf f opposing the motion. I think we need to take,

the Board would like to have a five-minute recess

to confer on this matter.

25 (Recess taken.)
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MRS. BOWERS: May I have your attention,

please? We would like to resume.

During the brief recess the Board considered

the situation at hand, and that of course is a
I

whole new filing of contentions in this matter.
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Now, we have determined that we want to give

further consideration to the procedural points

that were made by the parties as to whether it is

appropriate for the Board to,.'consider this
revision of the contentions. And we want to

think about that very carefully, and we don'

intend to make a ruling from the bench.

If we should determine that we think it is

appropriate to consider the new revised

contentions, why, of course, we would give the

parties an opportunity to respond to each one.

Now, the licensee apparently thinks they are

somewhat familiar with these. I don't know whethe

Mr. Goldberg has seen them before this morning

or not. Certainly the Board has had no opportunit

to even read them.

MR. COLL: Ma'm, I first saw those in the

Surrey proceeding yesterday.

MRS. BOWERS: Mr. Goldberg, were you familiar

with these?



MR. GOLDBERG: I am familiar with the filing
that Mr.. Coll refers to in the Surrey matter.

I have not had an opportunity to compare these

revised contentions up against that filing. But
Ithis is certainly the first time I have seen this

list of revised contentions.

MRS. BOWERS: Well, you know, the Board is
pretty surprised, because we haven't had a chance

to,read them and we don ' think trying to read

10 them hurriedly during the lunch hour is the way

12
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to proceed. There is a lot to cover here.

So our thinking is that if there are no other

matters for us to consider, that we will simply

adjourn this pre-hearing and after we have had a

chance to study the transcript and review all the

pleadings, then we will issue an order subsequent

17 to the pre-hearing conference.

18 MR. HODDER: Madam Chairman, may I address
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the Board?

MRS. BOWERS: Yes, fine.

MR. HODDER: I have one observation or

suggestion. I agree wholeheartedly with the

Board's suggestion that we now adjourn. -I

respectfully suggest that there are two separate

areas ,.of consideration here which the Board might
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decide to treat as one, but nevertheless there

are two.

I would point out to the Board that if this
petition is granted status to intervene by the

I

Board, then, based on my experience, I know that

10

it would become of considerable interest to this
Staff to refine, clarify, and properly annupciate

issues to be litigated before this Board.

I think the Staff's reluctance today to get

involved in clarification of issues, which is
all I have attempted to do, is partly based upon
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the fact that we aren't yet intervenors.

I think that if the Board had treated the two

separately, there would have been a different
result today in the attitude, at least of the

Staff, as to the framing and presentation of

issues for consideration by this Board.

For example, based on my experience in

these proceedings at St. Lucie, I and Staff
counsel presented a stipulation and joint motion

which framed the issues. Those issues were by and

large considered to be the issues for the hearing

that was subsequently held in a third pre-hearing

conference order.

25 So the only reason that I attempted to do this
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that is, prepare this revision of issues and

submit them, which I state again I did last night,
to Mr. Oncavage's list which he professes not to

have copi,ed from anybody, I can only say that

the Board might wish to consider separate

consideration of the two items, but I will defer

to whatever the Board decides. It is certainly

proper to do it either way.

MRS. BOWERS: Well, we want to remind all
parties -- and this has been mentioned, I think,

by Mr. Coll -- this Board appointment was for a

particular purpose and that is, the petition

review board for the matter at hand which deals

with the generator repair/replacement in part.
15

16

I am mentioning that because we don't know

exactly what the appointment or jurisdiction of
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other boards were in other proceedings.

Now, I know St. Lucie had a remand on

alternate sites. Whether you are referring to

the basic construction permit proceeding, you

know

22
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25

MR. HODDER: I can clarify that.

MRS. BOWERS: Well, we don't know about

Surrey. We don', know exactly what, you know,
\

is happening there, as far as what was before a
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board. So you are aware of our appointment and

our jurisdiction, our limitations, and so keep

that in mind when you are considering reviewing,

reading and reviewing these proposed contentions.

10(

MR. HODDER: I could reference the Board to

the pre-hearing conference Order No. 3 in the

St. Lucie proceedings, NRC Docket 53-89 of July

12, 1974.

MRS. BOWERS: You have a good memory.

MR. HODDER: I could almost give you the AEC

cite, but I think it is 1 AEC 80

12 MRS. BOWERS: Nell, fine. But I'm just sayin

13

14

you are aware of our jurisdiction of our appoint-

ment, our responsibility, and we operate within

15 that appointment.

LI
X
Z
0
E
D

16

17

19

20"

21

22

23

24

25

MR. HODDER: I understand.

MRS. BOWERS: Let me check and see. Ne have

proposed that we adjourn. Let me check with the

other parties.
Mr. Coll?

MR. COLL: Yes, ma'm, we have nothing

further.
MRS. BOWERS: Mr. Goldberg?

MR. GOLDBERG: Madam Chairman, maybe I could

just make one observation on the comments that
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Mr. Hodder just raised.

Xt seems to me that in order to rule on the

intervention petition, should the Board find that
the untimeliness question has been adequately

satisfied by the petitioner, that it would be

10

necessary, to consider the petitioner's standing

and whether he had raised at least one good
I

contention.

The Staff offered an opinion on the

contention showing in its response to the revised

petition in that it indicated that at least one

12

13

of the contentions appeared to provide a basis

for an acceptable contention.
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Xt appears that certain of the revised

contentions follow from that contention and

may well be that at least one adequate contention

is presented within the contentions as- revised.

But X don't feel that the Board -- that it is
necessary for the Board in deciding whether or

not to grant intervention, to identify all of the

contentions that it feels should be in issue at

22 the same time.

23 MRS. BOWERS: We recognize that. Was it
24

25

Prairie Xsland, the Board said you have to

identify one?
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MR. GOLDBERG: So l think there are several

alternatives. I think, first of all, at a

minimum the parties should be given an opportunity

to file a formal response to the contentions,

with respect to their acceptability or not,

Ll
X
Z
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13

14

17

18

19
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21

22

before the Board passes on their admission.

MRS. BONERS: Nell, what l mentioned earlier,
we have had a response from both applicant and

Staff referring to the regulations that, of course

provide that the contentions be presented 15 days

ahead of the scheduled pre-hearing. That's one

consideration before the Board, whether for a

procedure reason we should refuse to grant the
")

motion. The next, of course, is going to

substance.

As l understood you, Mr. Goldberg, you are

asking Chat the other parties simply respond to

these revised contentions without delay.

MR. GOLDBERG: 1 am recommending, l guess,

that they be offered an opportunity to -- well,

first of all, I think that the revised contentions

should be formally entered on the docket by

23

24

25

appropriate service. Following that, that the

parties should be given an opportunity,:that is,
the licensee and Staff, an opportunity to respond,
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making any procedural, any procedural challenges

to their filing this date, as well as offering a

position on their acceptability.
Now, X don't mean to muddy the waters, but

the Staff did not mean its remarks to be

interpreted to the fact that it necessarily

10

12

13

14

15

opposes the offering this revision, the offering
of these contentions as a revision of those

contentions. However, it does feel that before

their acceptability can be ruled on, that the

parties must be heard. Ne are not making a

strong opposition at this point to their
substitution as contentions.

MRS. BOWERS: Well, this is a motion, and

of course the regulations set, out the time for
)6

17

response to the motion. Ne have had oral responses

today.
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Since I no longer have my rules of practice,

I think it is ten days for the licensee, and it
would be 15 days for Staff; is that correct'P

21

22

23

MR. GOLDBERG: To respond.

MRS. BOWERS: Yes, to a motion.

Zt was changed May 26th, the time.
24

25

MR. COLL: Ne would agree that the way you

first described, in terms of procedure to proceed,
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10

would be th e proper way. That there is an

adequate record. That the Board is here to

determine that petition. That it has pending

before it a motion. We would submit that the

motion .could be denied, the~ petition could be

considered on its mer'its, and we have responded,

I believe, with the legal reasons why we believe

the motion should be denied.

We would think that a detailed consideration

of the merits of these contentions would, in fact,
do nothing but to delay the proceeding.

12 MR. GOLDBERG: For the Chairman's information,
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2. 730, the Commission regulation, provides ten

days for the service of answers to motions,

15 days for the Staff.
MRS. BOWERS: I think that's what I said.

So I am lucky.

MR. GOLDBERG: Perhaps, Madam Chairman

MRS. BOWERS: We don't want to put the

parties through a lot of work that. might not be

necessary.

22

23

24

26

Just in a quick look, you know, there are

so many contentions and so many very substantial

parts to them -- well, Mr.. Goldberg, were you

MR. GOLDBERG: I think our primary position
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2

would be, we don't feel there should be any
E

ruling on the admission of contentions without

hearing from the parties, and that all the Board

really need do at this juncture is determine

whether or not there is at least one acceptable

one.

10

12

We would also perhaps further recommend that
petitioner's motion perhaps be put in writing so

that we could formally respond to it and make

whatever procedural showing it, feels is necessary

under the regulations.

MRS. BOWERS: 'hat would be in the transcript
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MR. HODDER: May I respond'? Mrs. Bowers,

go ahead.

MR. HODDER: First of all, I think my motion

made on the record is adequate under the rules

of the Commission. We have motioned this be

admitted. It is before the Board for consideratio

.We have offered to provide surplus copies

to the Court Reporter to be bound into the record

as though r ead.

Additionally, we have indicated that we

believe that the Board could rule on the whole

issue in one decision, but we suggest now that the

Board at least consider ruling on the .petition to
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intervene and its merits separately, before the

Board takes up the issu'e of contentions.

Ne feel that the value there might be, as

5

one might infer from statements of the Staff,
the Staff, at least as represented by'the counsel

~ IQ

10

12

13

this morning, feels that maybe the restatement of

issues might be acceptable in some sense.

If the petition to intervene is granted,

I for one represent to this Board that we would

endeavor to discuss with the Staff possible

further refinement, of issues, exclusive of

any issues that aren't properly submitted there,

and thereby reach what we did in the St. Lucie

14

15

proceedings after many attempts, which is a

stipulation and joint motion of the party/

~Ia

0

16
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25

intervenor and the party/staff, as to the

statement of issues to be considered in that

proceeding. That, as I pointed out earlier, was

in a third pre-hearing conference order,not the

first one.

There is ample precedent for such handling

of framing of issues in the Commission procedure,

as is evidenced in the St. Lucie case. Therefore,

one doesn't have to have everything framed

perfectly before the first pre-hearing conference
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in every case, if the Board discretion allows

otherwise.

MRS. BOWERS: Well, we have heard from the
I

~ ~

parties in response to the motion, and we see

6

no reason to continue in the pre-hearing

conference right now.

We will not rule. We will not accept a

contention without giving the parties a chance to

respond -- if we determine procedurally that we

10

12

13

will accept this revision -- so if I understood

the Staff, there is no way that we would go into

substance on this document without the parties

have a chance to respond.

14 MR. COLL: That's fine.

15

17

18

MR. GOLDBERG: Thank you.

MRS.BOWERS: Is there anything further?

Mr. Hodder?

MR. HODDER: I have nothing futher, Madam

~I
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19
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24

Chairman.

MRS. BOWERS: Mr. Coll?

MR. COLL: No, ma'm. Just so the record

is clear, the Board is going to decide those

procedural questions without the necessity for

any further filings by any parties; is that

25 correct?
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MRS. BOWERS: Right.

MR. COLL: Thank you.

MRS. BOWERS: Mr. Goldberg?

8

MR. GOLDBERG: Ne have nothing further,

Madam Chairman.

MRS. BONERS: You know, I always start out

by telling people to please call me Mrs. Bowers,

and that way I don't get Madam Chairperson or

10

12

all the 'other variations. And I completely

forgot'bout it.'ut it worked out pretty well.

Fine. Well, then, the pre-hearing record

is closed as of right now.

13

14

15

(Thereupon, the record was closed at 12:16

,,o'lock p.m., on Wednesday, May 2, 1979.)
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Ui XT -"D '=T;hT 'S l!UCL'-"'ll! iU;GUL='.TOi'Y COiiiXZZIOV.
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i<"iY 2, 1979

1, < hot her the 0pel a 3.IP. 1 icons es . or urkoy "oint Unit s 3 and 4

s'lo< ld ar-. sus ><.Adod until tho C,ommiss ion either approves or denies

t h<~i util:<.ty' 0')Gratin".J lic 3As G amGA<5monlt application ouG to the

,impaired conditioll of t!lG steam generators (plugged tube ) 7

a ) "whether 'i'ur'l ey Point b 5 allolv'ed to cont inue 0') rat 3.0A in Qn

impaired condition, in i'iolation o. 10 CP,'", Part SO, consider-

ing impaired cooling capacity due to numerous plugged tubes

in the possible event o a loss of coolant accident?

b) ifhether Turkey Point be allolrod to contin'i'.e operation in
an impaired con ition, in violation of 10 CF2 Part 20,

con idering onsite ~ orker are subject to rad'ation e3c."-osure

higher than .UAiY'K due to Oefective steam generators?

c);!hether Turkey Point be allowed to continue op ration in an

impaired condition, in violation o 10 CFR Parts 50, 100,

considering off".ite radiation releases higher than ZJAP~X

.rhich may endanger the public health due to defective

st Gam gener.".tors?

d) i'ihcther operation of Tur!iey Point Units Nos, 3 and 4 lilith
defective or modified steam generators ( plugged tubes )

con f03 ms M3 t h t!& Fed era" i'tater Pol 1 ut ion Control ~%et

(Z;tPC.'l.) 7
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2 ~ "/hether pursuant to raaui rements of the ational environmental

Policy Act (i!":i~A), 10 CFi? Parts 50, 51, the Commission must ore-

')are an 'vilonment al Impact - t a emen on t he proposed operat ing

lic nse (OL) amendments, with sp cific rafer nce to 10 CL''. 50.90?

a ),<h t her t ho requirement s of t he Fi/" CZ< are mat in
o". inclusion in a ~!P.:+;i cost/!benefit analysis?

t he form

3, ':/hetllar the creation of a nuclear waste storeage facility
on s ite at Tur'y P03.nt may ba a.'0we9 under 10 CP.:> Part 50,

i! !.-'2, or P.'~'"C.Y, and whether l'i-'"iX requires a cost/beneFit analysis

for an additional commitment of land resources for the dispo.al
of the defective rad ioact ivo steam gen. rator -?

a) !/hether the method of storage o the do=ective .-team

generators proposed by the applicant complies with li"PSi

requirements to protect tha environment?

b) i/hether a cumulative, accurat monitoring of all ources

of ionizing radiation on ~ ite at Turkey Point complies

with 10 C:H Part 50, I!."PA, or poses a potential public
health hazard?

4, ~/hethor the discharge of processed primary coolant violates
r'/PCD. during normal opera ion of Tull ey Point:!uclear Units

i~os. 3 and 4?

5,;/bather the steam generator repairs proposed by the utility
comply with 10 CPA Part'0, 1~~"PA, or tne Pl/PCA?



6, whether the handling, processing, storing, or di charging

of primary coolant is in conformance with requirements of
10 CFi;;-'art» 20, 50, 51, 100, <JR'. or Fi'J?Cih?

7; '/heth r the di»charge oi untreated laundry wa te water complie»

with 10 C ", Parts 20, 50, 51, i'i: Pi«or Fih~CA?

8, lJhether the lack of a cumulative, accurate monitoring of all
sources o. radiation on ite at Turk y Point iJuclear Facility
complie with requir..ment . of 10 CFP. Part 20, 50, 51, 100,

ilF."ii, and thereby po»es a potential public health hazard?

10 CFi< Part 20, 50, and IJBC guidelines, or endanger public
»afety?

'10, «'hether monitoring of radiation exposures to plant personnel,
including alpha, beta, gamma, ingested alpha, or partial body

gamma e::posure, is in compliance vith requirements of 10 CFP..

Part:. 20, 50, 51, 100 and i» NEPAL. cost-beneficial'?

ll. J!blether monitoring o radiation relea e o fsi4e is in
compl ianc, with 10 CPS Part s 20, 50, 51, 100, IJ-'"9A, or t h Fi'IPCA

and will not endanger the public and the environment ~rith inaccurate





12, ','h;thor the use of transient riorkers with unknown radiation

e.:posure h' tories is in compliance r;ith 10 CP3, Parts 20, 51 or

'f Tj>,p 5 7

13, hother adequate consideration of repair alternatives to
I

the l>plvcemen 0'team genorator locker asseliColies, including

but not limited to the folio;iing, has beon per ormed by the licen e

in confornanc. siith H'""-'i~ co tj'-benefit analy i. reciuirement

a) arm ting tube support plate corrosion;

b) in-placo tube restoration (sleeving)';

c) rc placement of en ire stoam generators though a construction

opening in the containment r>a13.;

d) replacement of entire team generators through a construction

opening in the containment dom

e ) in-place steam gonerator tube replacoment ( ret ubing );

) d el at ing '

) decommi« ion 'g;
h) bioconversion;

i) con ervation;

j) olar energy;

k) natural gas; or

1) coal ~

14, shah ther the lack of a detailed analysis on the probability

of recurring tube leaks in the repaired steam generators is in

compliance with the co t/'acne it analysi requirement of 10 CE'R

Pal t 50 ol HFPZD
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3.5 ~ 'iihet hei the intol illl I'~leas u1 e a 10 CF''i Pal t 50~ Appenci i~ 3:,

establishing a 1adiation exposure gu'doline of ql,000 per man-rem

0f 151 3.i=It 1on aIld

f01 plant YI01 icer roprosents a «u iciently high value in light
in v~e;> o.= testimony be ore t!le .'Hvisory Committee

on ~!oa~-.tor .afeguard". re: ".urry Units 1 and 2 on October 2Q, 1978

at T 1 gp 'dicating a value 0f .j10, 000 pe1 lilan rom may be ')ore

te?a p,'pro pr ~ a

16,;whether the use of .'q300,000 p r day per unit =or replacement

po-"er co«t« =or reac or outage is an acculate cost projection basis

for a«sessing cost/aenef'ts as required by 10 CPH Part 51 or li~Z

17, i'lhether the licen ee pro:.>oso to delay the addition of a

full-flol!conden«ate poli«hing domineralizing «y»tern and whether

it hould be con idered in an -'"'nvironmental Zmpact Statement on

steam generator repairs pur«uant to 10 CPB. Part» 50, 51 or i!iPA.?

18, Whether the creation of a long-term nuclear waste»torage

facility at Turkey Point i« in compliance lIith 3.0 CPiR Parts 50, 5lp

1!'PZ, F PCA, or any law protecting Di cayne Bay or Bi cyane

'Iiational 1'!0Ilumont, their «urroundings, and their delicate li e

form«, .I'ith particular attentioI. being c'rw)Il to thc propo od, loorle««
«team gIlnerator dispo»al building?
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