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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

In the matter of

ARIZONA PUBLIC SERVICE DOCKET NO. STN 50-529

COMPANY, et al.,

(Palo Verde Nuclear
Generating Station, Unit 2)

APPLICATION IN RESPECT OF
SALE AND LEASEBACK TRANSACTIONS BY
PUBLIC SERVICE COMPANY OF NEW MEXICO

Arizona Public Service Company (APS), as Project Manager
and Operating Agent of Palo Verde Nuclear Generating Station (PVNGS)
Units 1, 2 and 3, submits ;his application on behalf of Public
: Service Company of New Mexico (PNM), a licensee under Facility

Operating License No. NPF-46 (the Unit 2 License).

1. Relief Requested
PNM proposes to refinance its construction financing for
PVNGS Unit 2 (Unit 2) by entering into one or more sale and leaseback
transactions relating to all or a portionrof PNM's 10.2% undivided
ownership interest in Unit 2 and a portion of PNM's remaining
undivided ownership interest in certain PVNGS common facilities (said-

interest in Unit 2 and such portion of the common facilities being °
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hereinafter collectively referred to as the Unit 2 Facilities).
relief requesﬁed by this Application is thé issuance of an order
(i) consenting to the sale and leaseback transactions described in
th;s Application and (ii) authorizing the Director of the Office of
Nuclear Reactor Regulation fo amend the Unit 2 License by adding a

new paragraph, 2.B(6), as follows:

(6) Pursuant to an Order of the Nuclear Regulatory
Commission dated April __, 1986, Public Service Company of
New Mexico (PNM) is authorized to transfer and PNM may
transfer portions of its ownership share in Palo Verde
Unit 2 to certain institutional investors and concurrently
may lease back each such interest. The basic term of each
lease will expire on November 15, 2015, subject to a right
of renewal. The sale and leaseback transactions are .
subject to the representations and conditions set forth in °
the February 14, 1986 Application by Arizona Public Service
Company in Respect of Sale and Leaseback Transactions by
PNM and the Commission's Order of April __, 1986, consent-
ing to such transactions. Specifically, the lessors and
anyone else who may acquire an interest under these trans-
actions are prohibited from exercising directly or indi-
rectly any control over the licensees of Palo Verde
Unit 2. For purposes of this condition, the limitations in
10 CFR 50.81 "Creditor Regulations" as now in effect and as
they may be subsequently amended are fully applicable to
the lessors and any successor in interest to such lessors
as long as the license for Palo Verde Unit 2 remains in
effect. These transactions shall have no effect on the
license for Palo Verde Unit 2 throughout the term of the
license. ’

1. PNM will also sell an undivided interest in certain real property
interests associated with the Unit 2 Facilities. PNM will retain its
entire 10.2% ownership interest in all so-called "section 1250
property" such as the administration building, the administration

' annex building, the technical support center and the visitor center..

PNM will also retain its entire ownership interest in all nuclear
fuel and transmission facilities associated with PVNGS.
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Further, the licensees are required to .notify the
Commission in writing (1) prior to any change in (i) the
terms or conditions of any lease agreements executed as
part of such transactions; (ii) the ANPP Participation
Agreement or (iii) the existing insurance for Palo Verde
Unit 2 and (2) of any action by any lessor or others that
may have an adverse effect on the safe operation of Palo
Verde Unit 2.

This paragraph 2.B(6) will become effective as to any
sale and leaseback transaction only upon receipt by the
Office of Nuclear Reactor Regulation of supplemental infor-
mation concerning the institutional investors which are
parties to such transaction and the expiration of 10 days
(or any shorter period permitted by such Office) without
notice to PNM of Commission objection to any-.such institu-
tional investor.
2. Background
‘ By application dated October 18, 1985 (the Unit 1
Application), APS, on behalf of PNM, requested approval for PNM to
sell and lease back all or a portion of PNM's 10.2 percent ownership
interest in PVNGS Unit 1 (Unit 1), and all or a proportionate share
of one-third of 'PNM's 10.2 percent ownership interest in certain Palo
Verde common facilities (collectively, the Umnit 1 Pacilities). On
December 12, 1985, the Nuclear Regulatory Commission issued an Order2
(i) consenting to sale and leaseback transactions with respect to
PNM's interest in the Unit 1 Facilities and (ii) authorizing the
Director of the Office of Nuclear Reactor Regulation to amend
Facility Operating License NPF-41 (the Unit 1 License) to reflect

PNM's position as lessee in respect of Unit 1. On December 26, 1985,

2. Arizona Public Service Company (Palo Verde Unit 1), Docket
No. STN-50-528, December 12, 1985.
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the Unit 1 License was so amended. On February 6, 1986, APS, on

behalf of PNM, filed with the Commission a Supplemental Application,
dated February 5, 1986, relating to the Unit 1 Application with
réspect to additional Unit 1 sale and leaseback transactions proposed

to be consummated in 1986 by PNM.

As shown below, the transactions described iﬁ this
Application are similar in all significant respects to the transac-
ﬁions entered inéo by PNM with respect to the Unit 1 Facilities. 1In
addition, the relief requested in this Application by APS, on behalf
of PNM, is the same relief (based upon similar facts) as was grantéd
by thé Nuclear Regulatoiy Commission in its Order of December 12,

1985.

3. Description of the Proposed Sale and Leaseback Transactions

PNM proposes to sell to a grantor trust or trusts, the ben-
eficiaries of which will be institutional equity investors (the
Equity Investors), the Unit 2 Facilities, including without limita-
tion all or a portion of PNM's 10.2% generation entitlement share in
Unit 2. Each such investor will enter-into a trust agreement with
The First Natiohal Bank of Boston (hereinafter, in such capacity, the
Owner Trustee) who will t':ake and hold title to the Unit 2 Facilities
sold by PNM. The Owner Trustee will in turn lease the Unit 2
Facilities, aqd assign the acquired generéti;n entitlement share,
back to PNM for a term of approximately 29-1/2 years for a ‘stipulated

basic rent.




At the time of filing of this Application, the forms of

0 documents relating to the proposed transactions have not been

prepared. It is expected, however, that the forms of such documents
will be similar in all respects material to the Commission's consid-
eration of this Application to the documents executed in connection
with the transactions described in the Unit 1 Application.3 1In light
of such circumstances, the following description is offered as a sum-
mary of certain significant aspects of the transacﬁion.

3.1. Sale of Unit 2. PNM proposes to refinance its con-
struction financing for Unit 2 by entering into one or more sale and
leaseback transactions relating to all or a portion of the Unit 2
Facilities. Each lease agreement will be with the Owner, Trustee (in
sﬁch capacity, the Lessor) acting for the related Equity Investor.
Trusts formed by the Equity Investors will hold title to the respec-
tive purchased interests in the Unit 2 Facilities. The Lessors will
lease the Unit 2 Facilities to PNM under separate leases (the
Leases). If the sale and leaseback transactions are completed as to
less than all of PNM's interest in the Unit 2 Facilities, PNM wiil
retain an undivided interest in the Unit 2 Facilities.

It is typical in sale and leaseback transactions involving
large investments to have multiple Equity Investors. Because of this

structure, there will be multiple sets of documents (including the

3. Such documents were provided to the Commission by PNM under cover
of a letter dated January 29, 1986, addressed to the Director of
Nuclear Reactor Regulation, Attention of Mr. George W. Knighton.
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Leases) in substantially the same form, w;th one set for each of-the
Equity Investors.

~ Because discussions with potential Equity Investors are
continuing, thé identity of.the actual Equity Investors who will par-
ticipate in the proposed transactions is not yet known. Over the
last several years, affiliates and subsidiaries of electric utilities
(singly or in joint-venture with other equity‘investors and/or finan-
cial intermediaries) have become an increasiﬁgly important soﬁrce of
equity investment for sale and leaseback transactions of all fypes.
Although it might seem anomalous that electric utilities would be
involved bqth as lessee and, through an affiliate or subsidiary, as
equity investor, this is not surprising in view of the different
financial situations of different utilities. Like other investors,
some utilities are in the enviable position of seeking tax—advantaged
| investments. PNM and its financial advisors, Kidder, Peabody & Co.
Incorporated and Goldman, Sachs & Co., believe that participation by
such Equity Investors may be essential to the successful sale and
leaseback by PNM of 1ts entire interest in the Unit 2 Facilities.
Affiliates and subsidiaries of electric utilities would be purely
passive investors and would have the same investment purpose as any
other Equity InvesEor. Because participationfby such entities in the
proposed sale and leaseback transactions would have no effgct whatso—
ever to the operation of PVNGS, or the generatiop of electricity or
transmission thereof, the presence of such entities as Equity

Investors should have no impact on the requested relief.
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In addition, if PNM is unable to sell all of its interest

O in.the Unit 2 Facilities to third-party Equity Investors (as is

expected to be the case with PVNGS Unit 1), PNM may consummate a sale
and leaseback transaction for all or a portion of such unsold inter-
est with an affiliate or subsidiary of PNM on essentially the same
terms as those involving unrelated Equity Investors except that cer-
tain provisions of certain agreements (for example, covenants govern-
ing mergers by PNM) may be suspended or otherwise modified for so
~long as thg PNM affiliate is the Equity Investor in such
transaction. The provisions that may be suspended or otherwise modi-
- fied will not be, either singly or in the aggregate, material to this
Application, the supporting documents or the Commission's considera-
tion of this Application.

3.2. Purchase Price. The Unit 2 Facilities will be sold to
‘the Lessors at a fair market price which may be approximately $450
million if all‘of PNM's interest in the Unit 2 Facilities is sold.
Prior to the closing of the lease transactions, an appraisal will
confirm that the purchase price is a reasonable estimate of faif
market value. The appraisal, to be conducted by an appraiser
selected By the Equity Investors, will also determine that, after
approximately 31-1/2 years, the estimated remaining economic life of
the Unit 2 Facilities will be long enough and their estimated ‘value
will be great enough to establish the Leases as true leases for

Federal tax purposes.
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3.3. Lease Term and Renewal Option. The basic term of

each of the Leases is expected to be approximately -29-1/2 years. PNM
will seek an option, at the end of the basic term, to renew each of
the Leases for a renewal term of approximately 2 years at a rental
payment equal to 50 percent of the original rent. The fixed rent
renewal period may be extended under limited circumstances.
Additionally, PNM will seek from the Equity Investors the option, but
no obligation, to continue renewing each of the Leases at fair market
rentals for the remaining life of the Unit 2 Facilities.

3.4. Purchase Optién. PNM will have the option, but no

obligation, at the end of the basic term and at the end of each

renewal term to purchase the Unit 2 Facilities at their fair market
value at that time.

3.5. Quiet Enjoyment; Rights of PNM. During the term of
the Leases, the Lessors will warrant that, so long as PNM is in com-
pliance with the terms of the Leases, PNM's sole possession and use
of, and rights with respect to, the Unit 2 Facilities shall not be
interrupted by the Lessors or any person claiming through the
Lessors. PNM will be empowered with respect to the Unit 2 Facilities
to be and act as the "Participant" under the ANPP Participation
Agreement4 with full and exclusive authority to exercise and perform
all of the rights and duties of a Participant thereunder.

Additionally, PNM will retain the exclusive right to sell and dispose

4. See 3.9 below.
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of the power and energy derived from the generation entitlement share
in Unit 2 associated with the Unit 2 Facilities.

3.6. Net Lease. The Leases will be "net leases" under
which PNM will be responsible for paying all taxes, insurance premi-
ums, operating and maintenance costs, and all other similar costs
associated with the Unit 2 Facilities (including obligations as the
Participant in respect of the Unit 2 Facilities under the ANPP
éarticipation Aggeement).5 The purpose of these provisions is to
ensure that the Lessors are subject only to normal financing risks
and not to operational risks or responsibilities.

3.7. Capital Improvements. Any addition, betterment or
enlargement‘of the Unit 2 Facilities, or replacement of units of
property within thé Unit 2 Facilities (Capital Improvement) will be
PNM's obligation under the Leases. PNM may, but will not be obli-
gated to, request that the Lessors provide financing under the Leases
(Supplemental Financing) for their respective shares of Capital
Improvements. The terms and conditions of any Supplemental Financing
will be subject to mutual agreement between PNM and each Equity
Investor and the aggregate amount of all Supplemental Financings is
éxpected to be limited to approximately $200,000,000, assuming all of
PNM's interest in the Unit 2 Facilities is sold. Each Equity
Investor will have the option, but no obligation, to make additional

equity investments in Capital Improvements which are the subject of

5. See 3.9 below.
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Supplemental Financings. Concurrently with any Supplemental
Financing, the rené payments will be adjusted to support the amorti-
zation of the additional debt issued in connection with the
Supplemental Financing and to preserve the Equity Investors' net eco-
nomic return.

3.8. Support Agreements. PNM and the Lessors will enter
into support agreements which will provide the Lessors with such
rights in parts of PNM's interest in PVNGS not constituting Unit 2
Facilities as may be necessary to enable them to realize the residual
;Qalue of their interests. 1In particular, effective upon termination
of the Leases‘(unless PNM shall have exercised its option to purchase
the Unit 2 Facilities), certain rights in nuclear fuel, transmission
facilities t; the ANPP Switchyard and other retained assets® will be
made avaiiable to the Lessors -for the remaining economic life of the
Unit 2 Facilities to satisfy Intefnal Revenue Service guidelines for
a "true lease" characterization, particulérly with regard to negating
any "limited use" characteristics of the Unit 2 Facilities.

3.9. The ANPP Participation Agreement. The construction,
operation and maintenance of PVNGS and the rights and duties of the
joint owners of and participants in PVNGS are governed by the ANPP
Participa;ion Agreement dated August 23, 1973, as amended (the ANPP
Participation Agreement). Under the ANPP Participation Agreement,

APS, as agent for all of the ANPP Participants, has been appointed as

1]

6. For a description of the retained assets, see footnote 1 above.
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the project manager responsible for the construction of PVNGS and as
the operating agent responsible fér the operation and maintenance of
PVNGS. The ANPP Participation Agreement provides the delegations of
authority to APS necessarY"to permit APS to carry out such functions
in a manner which complies with all laws, regulations, permits and
licenses (including the Unit 2 License).

The ANPP Participatidn Agreement also establishes the’
rights and obligations of the ANPP Participants. One of the primary
obligations assumed by the ANPP Participants under the ANPP
Partiéipation Agreement is the obligation'to share the costs of con-
struction, operation, maiﬂtenance, decommissioning and capital
improvements of PVNGS, in accordance with their respective generation
entitlement shares. So long as an ANPP Participant is not in default
in its obligations under the ANPP Participation Agreement, such
Participaht is entitled to schedule power based on its generation
entitlement share of the generating capability of such unit available
at the time of such scheduling.

The ANPP Participation Agreement provides the QNéP
Participants with oversight of PVNGS and the actions of APS as
project manager and operating agent through participation in three
standing committees: the Administrative Committee, the Engineering
and Operating Committee and the Auditing Committee. Generally, allﬁ
actions which each of the committees is authorized to take must be
approved by the unanimoué vote of all members entitled’to vote on

éuch committee. In the event any committee is unable to agree on any

-11-



matter (with certain limited e;;eptions) which the committee is
authorized to determine, the project manager/operating agent is
authorized and obligated to take such action and expend such funds as
in its discretion is necessary to the proper construction, operation
and maintenance of PVNGS, pending resolution of éuch inability or
failure to agree. Additionally, in the event of an operating emer-
gency, the operating agent is authorized and obligated to take such
action as it, in its sole discretion, may deem prudent and
necessary.

Amendment No. 10 to the ANPP Par?icipation Agreement per-
mits the proposed sale and leaseback transactions, subject to the
satisfaction of certain criteria. As with the transactions descrigedA
in the Unit 1 Application, the transactions described in this
Application will meet such criteria. PNM will request that the ANPP

Administrative Committee make the determinations necessary to permit

consummation of the proposed transactions.

4. Conditions Precedent to the Transactions
The proposed transactions are subject to the following con-
ditions precedent, in addition to others commonly associated with any
financial transaction of th}s nature:
(a) The approval of the transactions by the New Mexico
Public Service Commission (NMPSC) as required by the laws of the

State of New Mexico, such approval to be in form and substance

L4
«
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satisfactory to all parties to such transactions;7

(b) Receipt of an opinioﬁ of counsel‘to PNM specializing
in Federal Energy Regulatory Commission (FERC) matters, satisfactory
in form and substance to all parties to the transactions, to the
effect that the Equity Investors ana the Owner Trustee will not, as a
result of their holding title to the Unit 2 Facilities, become
"public utilities" as defined in section 203(a) of the Federal Power
Act. PNM's special counsel specializing in FERC matters has deter-
mined that‘an application for an exemptive order froﬁ FERC, such as
was obtained in respect of Unit 1,8 will not be neceésary since
transactions of thié nature have been favorably ruled upon on numer-
ous occasions by FERC;

(c) kThe actions of the Commission requested in this
Application; and

| (d) The determinations required to be made in respect of

the transactions by the ANPP Administrative Committee.

5. Schedule of the Sale and Leaseback Transactions
If the pfoposed sale and leaseback transactions are to
include the economic benefit to PNM of transferring to the Lessors

the investment credit available with respect to Unit 2 (which results

7. A copy of the Order of the NMPSC in respect of the transactions
described in the Unit 1 Application is attached hereto as Exhibit A.

.8. A copy of the FERC Order in respect of the transactions described
in the Unit 1 Application is attached hereto as Exhibit B.
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in lower annual rent payments), such transactions must be consummated

within three months of the date on which Unit 2 is first sYnchronized
(utilizing its nuclear steam supply system) with the main transmis-
sion grid; the latter date being the date on which Unit 2 is first
“placed-in-ser&ice“ for purposes of the investment credit under
section 46 of ;he Internal Revenue Code. Under current schedules,
first synchronization is e{pected to be completed on or about
ﬁarch 26, 1986. If this schedule is met, sales of interests in the
Unit 2 Facilities must occur not later than June 26, 1986.

To meet the projected deadline it is planned that prelimi-
nary conditional commitments will be obtained from the Equity
Investors in a timely manner. The First National Bank of Boston has
already committed to act as Owner Trustee. It is expected that
approval of the proposed transactions by the NMPSC will aléo be
obtained in a timely manner and that the proposed transactions will
themselves be consummated on or before June 26, 1986 (assuming syn-
chron%zation on March 26, 1986). The economic aspects of certaiq
transactions may, however, require a closing prior to April 30,
1986. Certain Equity Investors have tax years that end other than on
December 31. -If an Equity Investor's tax:year ends on April 30, the
closing of a transaction prior to that date yields more favorable tax
benefits to the investor and a lower yearly rent obligation to PNM,
resulting in further savings to PNM's ratepayers. PNM maf receive a

proposal from such an Equity Investor.
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To achieve this schedule it will be necessary that:

(i) notice of this Application be published in
the Federal Register not later than March 15,
1986, thereby allowing 40 days to elapse
prior to the making by the Commission of a
determination in respect of this Application;
and

(ii) the requested order and amendment to the
Unit 2 License be issued and become effectlve
not later than April 25, 1986.
6. Supporting Information
The general information respecting applicant PNM required

by 10 CFR 50.33 (a) through (d) was provided by Exhibit A to the

Unit 1 Application, which information is incorporated herein by

reference. Since the date of the Unit 1 Application, there has been
no change in the information so provided, except for such changes to
the information required by 10 CFR 50.33(d)(3) (i) and (d)(3)(ii) as
are set forth in Exhibit C to this Application. Promptly upon their
becoming available (currently expected to be in March, 1986), copies
of PNM's 1985 Annual Report and PNM's Annual Report on Form 10-K for
the flscal year ended December 31, 1985 will be provided by PNM to
the Commission. A copy of PNM's Quarterly Report on Form 10-Q for
the quarter ended September 30, 1985 has previously been provided
under cover of the November 21, 1985 letter to which reference is
made below.

The general information respecting the Owner Trustee
required by 10 CFR 50.33 (a) through (d) was provided by Exhibit A

attached to the Unit 1 Application, which information is herein

-15-
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incorporqted by reference. To the best knowledge of PNM, since the
date of the Unit 1 Application, there has been no material change in
the information so provided. Prompt;y upon their becoming available
(currently expected to be in March or early gpril), copies of Bank of
Boston Corporation's 1985 Annual Report and Bank of Boston
Corporation's Annual Report on Form 10-K for the fiscal year ended
December 31, 1985, will bé provided to the Commission. The First
National Bank of Boston, the Owner Trustee, is the principal operat-
ing subsidiary of Bank of Boston Corporation.

The Equity Investors have yet to be identified. Upon PNM's
accepting a proposal from a potential Equity Investor,‘PNM will, as
promptly as possible, provide to the Commission (i) the purchase
price of the portion of the Unit 2 Facilities in respect of which
each Equity Investor will make its initial commitment to invest and
(ii) the most recent publicly-available annual and interim financial
statements for such Equity Investor.

By letter dated November 21, 1985, Mudge Rose Guthrie
Alexander & Ferdon submitted the response of PNM to the Requeét for
Additional Information—Application in Respect of a Sale and Leaseback
Financing Transaction for Palo Verde Unit 1 datethovember 7, 1985,
such request having been made by George W. Knigﬁton, Chief, Licensing
Branch No. 3, Division of Licensing. PNM will in dué course file
Qith the Commission the anticipatory response ofHPNM based upon the
expec;ation tﬁat a request similar to the November 21, 1985 Reguest

will be made with respect to the-Unit 2 Facilities transactions.
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7. Environmental Considerations

The proposed conveyances of the Unit 2 Facilities to the
Owner Trustees anq the lease of the Unit 2 Facilities to PNM by the
Lessors do not involve any design or physical change to Unit 2, any
change in the transmission or other facilities asgociated‘with Unit
2, any‘change in types or amounts of effluents from Unit 2, ény
change in the potential for accidental releases from Unit 2 or any
change in the authorized power level of Unit 2. Aécordingly, the
grant of the relief requested by this Application does not present an
unreviewed environmental impact. Pursuant to 10 CFR 51.5(d)(4), no
environmental impact statement, negative declaration or environmental
impact appraisal need be prepared in connection with this

Application.

8. Antitrust Considerations
As noted above,9 among the Equity Investors from which'PNM
expects to receive proposals are affiliates and/or subsidiaries of
electric utilities. These utilities may be in any geographic region
of.the country, incluﬁing Arizona and California. These entities are
an important potential source of equity investment for
sale/leasebacks of PNM's interest in PVNGS. These entities, 1ike~any

other Equity Investor, will not have, so long as the related Leases

9. See 3.1 above.
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are in effect, any right to power or energy generated at PVNGS,lo and

such power and energy will be distributed in the manner as is now set
forth in the ANPP Participation Agreement as though no sale and
leaseback transactions had been consummated. The transactions
described in this Application do not present any unreviewed antitrust
considerations not previously addressed in connection with issuance
of the Unit 2 License.ll To the extent that antitrust considerations
could be affected by an Equity Investor which is an affiliate or sub-
sidiary of an elect;ic utility entering into possession of an inter-
est in the Unit 2 Facilities upon termination of its'Lease, the
restrictions imposed by the requested amendment to the Unit 2 License
will give the Commission an opportunity to make further determina-
tions concerning antitrust and other licensing concerns in light of
the circumstances at the time such change in possession takes place.

PNM will submit to the Commission a memorandum'in support
of this Appiication addressing the possible antitrust concerns raised
by the participation by an Equity Investor which is an affiliate or

subsidiary of an electric utility.

9. No Significant Hazards Consideration

The consummation of the proposed sale and leaseback

10. See 3.5 above.

11. A similar determination was made by the Staff of the Commission
in connection ‘with the Unit 1 Application. See Policy Paper SECY-85-
367, p. 9.

-18-
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transactions will not involve any increase in the probability or
consequences of an accident previously evaluatéd, or create the pos¥
sibility of an accident that is new or that is different from any
accident previously evaluated, or involve any reduction in any’margin
of safety. Accdrdingly, éhe consummation of the transfers of the
Unit 2 Facilities as contemplated by the proposed sale and leaseback
transactions does not involve a significant hazards consideration"
w1thin the meaning of that phrase as defined in 10 CFR 50.92. A sim
ilar determination was made by the Commission in connection with ‘the

Unit 1 Application.

10. PForeign Ownership Considerations

| Certain Equity Investors may be "owned", "controlled" 6:
"dominated" by a foreign corporation within the meaning of
Section 103d of the Atomic Energy Act. In Policy Paper SECY-85-367,
the Staff took the position that, if a licensing requirement were not
imposgd on the Equity Investors, then the prohibition of Section 103d
need not be addressed.l2 1In its Order of December 12, 1985, the
Commission concurred in the "no license" position. It is respect-
fully submitted, therefore, that possible foreign control of an
Equity Investor should not prohibit the license amendment requested
by this Application. This conclusion is only reinforced by the fact

that the proposed transactions, like the December 31, 1985

12. Policy Paper SECY-85-367, pp. 9-10, fn. 7. See 8 above.
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transactions, do not subject PNM to the will of the Equity Investors
or otherwise give the Equity Investors the power to direct PNM's

actions with respect to Unit 2.

11. Responsibility for Management of Unit 2

The consummation of the proposeq sale and leaseback trans-
actions will not result in any change in the fesponsibilities, obli-
gations or quthorities of APS as the ligensee under the Unit 2
License authorized to operate and maintain Unit 2, or as Operating
Agent under the ANPP Participation Agreement. Under the terms of the
proposed Leases and pursuant to the ANPP Participation Agreement, PNM
will continue throughout the term of the Leases to be a Participant
under the ANPP Participation Agreement, entitled to a 10.2% genera-
tion entitlement share of the power and energy generated by Unit 2,
entitled to a full vote on allmsignificant determinations relating to
Unit 2 and obligated to pay 10.2% of the costs of operating and main-
taining Unit 2.

It is not nécessary to issue a license to the Owner Trustee
and/or Equity Investors since only APS, as Operating Agent, and the
other Unit 2 licensees, including PNM, are able to insure that Unit
2's operation is consistenE with the Commission's licensing
responsibilities. APS and the other Unit 2 licensees alone have con-
trol of and responsibility for the Operating Agent with respect to
the operation and maintenance of Unit 2. The limited nature of the

ownership rights of the Owner Trustee and/or the Equity Investors
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makes it unnecessary for the Commission to license them. Neither the
e Owner Trustee nor any of the Equity Investors will have (i) any abil-
7ity to restrict or inhibit compliance with the security, safety or
other regulations of the Commission, (ii) any capacity to control the

use or disposal of Unit 2 nuclear fuel, or (iii) any right to use or
direct the use of the Unit 2 Facilities or any other part of PVNGS.
Although legal title to the Unit 2 Facilities will reside with the
Owner Trustee, the current regime of control, supervision and respon-
sibility will be unaltered by the proposed transactions. APS is and

will remain responsible to the Commission for the proper operation

and maintenance of Unit 2. .
Facts similar to the foregoing were submitted to the

Commission in connection with the Unit 1 Application and served as a

ﬁ basis for the Commission's December 12, 1985 Order with respect

thereto.

12. Basis for Relief Requested

The sale and leaseback transactions described in this
'Application are the same in all respects material to the Commission's
consideration of this Aéplication as the transactions described in
the Unit 1 Application. In both cases, the basic term of each appli-
cable lease agreement is in excess of 29 years, subject to certain
renewal options, and is joined with a fair marget value purchase
option at the end of the basic lease term and each renewal term. All

such lease agreements will provide that, so long as PNM is in
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compliance with the terms of the lease agreements, PNM's sole

possession and use of, anq rights with respect to the leased facili-
ties, will not be interrupted by the Lessors or any person claiming
through the Lessors. In addition, PNM will be empowered with respect
to the Unit 2 Facilities (whether or not subject to a sale and lease-
back transaction) to be and act as the "Participant" under the ANPP
Participation Agreement, which sets forth the rightswand duties of
each of the owners of PVNGS.13

Additionally, PNM will retain thé exclusive right to sell
and dispose of its share of power and energy from PVNGS without limi-
tation arising from any lease agreement. All such lease agreements
are or will be "net leases" under which PNM will be responsible for °
paying all taxes, insurance pgemiums, operating and maintenance
costs, costs related to capital improvements and decommissioning and
all other similar costs and expenses associated with PNM's share of
the leased facilities. BAlthough provisions may ‘be made for the
Equity Investors to make a limited initial contribution toward decom-
missioning,ﬂsuch an approach would not diminish PNMf; primary and
unconditional obligations with respect to decommissioning. Under
each lease agreement PNM will be obligated to make semi-annual lease
payments to the Lessor which will repay and provide a return on each
Equity Investor's investment in the Unit 2 Facilities and which will

pay principal and interest on debt obligations issued to finance a

13. See 3.9 above.
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14 The rights

portion of the purchase price of the Unit 2 Facilities.
acquired by the Lessors, the Equity Investors and their respective
successors and assigns in and to the Unit 2 Facilities may, in each
case, be exercised only in compliance with and subject to the same
requirements and restrictibns as would apply to PNM pursuant to the
provisions of the applicable Commission license, the Atomic Energy
Act and the Commission's regulations. Lastly, the Lessors and the
Equity Investors will acknowledge that before taking possession of
any part of PVNGS, they will be subject to applicable requirements
kconcerning (i) the issdance of a license by the Commission authoriz-
ing such possession or (ii) the transfer of the Commission license
authorizing PNM to possess an interest in PVNGS upon application for
transfer of such license filed pursuant to applicable law.

.As can be seen from the foregoing, the baéis for the relief
requested in the present Application is the same as the basis upon
which reliéf was granted with respect to the Unit 1 Applicétion. The
benefits that motivated the Unit 1 Appliéation also motivate this
Application: New Mexico ratepayers will experience substantial
long-term savings both from the lower cost of capital thereby made
availabie and from the levelized revenue requirements inherent in the
sale and leaseback transaction.l5 PNM's preliminary estimatg is that
the proposed transactions will reduce the }atepayer revenue

requirements associated with Unit 2 by approximately $490 million

14. See Section 4.10 of the Memorandum dated October 18, 1985 in
support of the Unit 1 Application for a description of debt financing
for the sale and leaseback.transactions relating to Unit 1. The same
or similar debt financing arrangements will be made with respect to
* the Unit 2 Facilities.

15. See Policy Paper SECY-85- 367, p. 4.

-23 =






over the life of Unit 2. In present value terms, this would

represent savings of approximately $40 million over continued tradi-
tional financing. Additionally, PNM's overall financial stability

will be further enhanced. The relief requested in this Application

is the same relief (based upon similar facts) requested in the Unit 1

Application, and the Commission's action, it is respectfully submit-

- ted, should be ‘governed by its response to the Unit 1 Application.
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0 WHEREFORE, APS requests on behalf of PNM that the
Commission grant the relief requested in Section 1 hereof or in such
other form and/or subject to such conditions in addition to those

stated in such Section as the Commission may deem appropriate.
Respectfully submitted,
ARIZONA PUBLIC SERVICE COMPANY

Bl EUSH o

Edwin E. Van Brunt, Jr.
Executive Vice President-ANPP

0 Dated: February 14, 1986




-

B Akt 7



lﬂ\

STATE OF ARIZONA )
COUNTY OF MARICOPA )

I, Edwin E. Van Brunt, Jr., represent that I am the
Executive Vice President-ANPP, that the foregoing document has been
signed by me on behalf of Arizona Public Service Company with full
authority to do so, that I have read such document and know its con-
tents, and that to the best of my knowledge and belief, the state-

ments made therein are true. :
Y S A
TR A AL~

Edwin E. Van Brunt, Jr.

Sworn before me this 45 th day of February, 1986

Sl S

Notary Public

ﬂ@ission Expires Feb. 11, 1989
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

>

In the matter of .

ARIZONA PUBLIC SERVICE
COMPARY, et al.,
DOCKET NO. STN 50-529

(Palo Verde Nuclear
Generating Station, Unit 2)

1
1
I
x.. 00 00 80 00 80 00 o0 00 o

APPLICATION IN RESPECT OF SALE AND
LEASEBACK TRANSACTIONS BY
PUBLIC SERVICE COMPANY OF NEW MEXICO

EXHIBIT A

ORDER OF THE NEW MEXICO PUBLIC
SERVICE COMMISSION WITH RESPECT TO
PVNGS UNIT 1
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I o (
BEFORE THE NEW MEXICO PUBLIC SERVICE COMMISSION

Q THE MATTER OF THE PETITION OF PUBLIC )
RVYICE COMPANY OF NEW MEX1CO FOR )
AUTEORIZATIONS RELATING TO THE )
PROPOSED SALE AND LEASEBACK OF )
AN UNDIVIDED OWNERSHIP INTEREST ) .
IN UNIT 1 AND CERTAIN COMMON ' ) CASE NO. 1885
FACILITIES AT PALO VERDE NUCLEAR )
GENERATING STATION, ;
)
)
)

PUBLIC SERVICE COMPANY OF NEW MEXICO,
PETITIONER.

ORDER

THIS MATTER having come before the New Mexico Public Service

Commission ("Commission") at its emergency open meeting upon the

Recommended Decision of the Hearing Examiner Michael Barlow, and

o=,

N\

upon the briefs on exceptions filed by PNM, and a letter by thé
&Hice of the Attorney General indicating: that it takes no

exceptions, and the Commission being otherwise fully informed of

the premises:

The Commission FINDS AND CONCLUDES:

1. The Statement of the Case and the Discussion of the
Hearing Examiner (as set forth in his Recommended Decision
attached hereto as Exhibit A), which are ‘incorporated by
reference as if fully set forth herein, are ADOPTED, APPROVED and
')\CCEP;I‘ED as the Statement of the Case and Discussion of the
Comm.i‘ssion, except as moéi,fied by any ’provisions of this Order or
of the 0pi;1ion wvhich the Commission will be issuing in the

"immediate future;

.

"
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2.' Public Service Company of New Mexico ("PNM") is & New
}.4 o corporation that ovns,,operates, leases or controls p;an.jt,
‘ property or facilities for the generation, transmission,
distribution, sale or furnishing to or for the public of

electricity for light, heat, power or other uses within the State

of Nev Mexico;

3. PNM is certified and avthorized ‘to conduct the business
of providing public utility service within the State of New
Mexico;

4. PNM is a public utility as defined in the Public Utility
Act, NMSA 1978, Sections 62-3-1, et seg., (Repl. Pamp. 1984);

5. The Commission has jurisdiction over the parties and
over the subject matter herein; X

Y 6. PNM owns an undivided interest in three units and in

common facilities of an electric generating project known as the

Arizona Nuclear Power Project and as the Palo Verde Nuclear
Generating Station ("ANPP" or "PVNGS");

7. PNM proposés to enter into two or more leveraged lease
financing transactions (®"Lease Transactions™) for &all or a
portion of its 10.2 percent undivided ownership interest in Unit
1 of PVNGS, and up to all or a proportionate share of one-third
of its 10.2 percent undivided ownership interest in common
facilities of PVNGS., Said interest in Unit 1 and in said common
facilities 1is hereinafter referred to collectively as theé
“Facilities™;

' @ - 8. Specifically, the Lease Transactions which PNM proposes

involve PNM's sale of the Facilities to, and then lease of the

CASE NO. 1885 2
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Facilities back from, institutional investors (the “Egcity

Igstors'). Through & process of competitive bidding and

n®@btiation, Burnham Leasing ;orporation, Chrysler Capitalu_
Corporatioﬁ and Mellon Financial Services Leasing Group, or
aff%liates of any. of the foregoing, have tentativély been
selected as Equity Investors for a portion of the Facilities.
PNM is seeking one or more additional Equity Investors for all or
a portion of the remainder;

9. PNM is considering that one of PNM's wholly-owned
subsidiaries or affiliated interests may participate in the Lease
Transaction as an Equity Investor if necessary to compiete-the
sale of PNM's entire interest in the Facilities. PNM should seek

and obtain separate approval by the Commission prior to any

0ticipation in the Lease Transaction by one of PNM's

subsidiaries or affiliates after due consideration by the
Commission of the unique issues which such participatioh may
raisé;

10. Under the proposed Lease Transaction, each of the Equity
Investors will form a trust for the purpose of holding title to
its undivided interest in the Facilities. The trustees under the
trusts will act as lessors (the "Lessors™) of the Facilities and
will lease the Facilities to PNM under one or more leases
{"Leases"). PNM will retain ownership of easements,
rights-of—;ay and other real property rights and certain

transmission facilities associated with the Facilities, but by

easements and other agreements will make 'such rights and

facilities available to the Lessors for a period equal to the

CASE NO. 1995 _ 3
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economic useful life of the Facilities. PNM will retain the

Qg‘gbt to use 811 such rights and facilities during the term of

e Leases;

l11. The Fécilities will be s0ld to the Lessor§ at 8 fair

market price that is expected to result in no book.gain or loss

to PNM and which may be approximately $446,000,000 if all of
PNM's interest in Unit 1 and one-third of PNM's interest in the
related common facilities is sold;

12. 1f PNM requests and the Lessors agree to financing of
capital improvements to Unit 1 of PVNGS and associated common
facilities (not to exceed a total of $25,000,000.00) through the
issuance of additional debt, as used in this Order the terms
sLease Transactions"™ and "Facilities"™ also include such

Gdditional or modified terms and conditions as are reasonably

necessary to consummate such agreement.

13. Prior to the closing of the Lease Transaction, an
appraisal will confirm that the purchase p}ice is a reasonable
estimate of fair market value, in order to comply with certain
‘Internal Revenue service réquirements to preserve the tax
benefits of the transactions. The Lessors will Dborrow

approximately 70% to 80% of the purchase price by causing public

debt to be issued by & funding corporation. (the "Funding

Corporation”) formed for the purpose. Although the public debt.

would be issued by the Funding Corporation, such debt would be

non-recourse to the Lessors and the Equity Investors. The public

“debt would be indirectly secured by an assignment of the rentals

due from PNM under the Leases. PNM will be the named

CASE NO. 1885 4
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*recistrant” in the Registration Statement that will be filed

@h the United States Securities and Exchange Commission. in

connection with issuance of the public debt:‘

14. Although the Lessors will be the owners of the
Facilities, PNM will rema;in responsible for 8ll expenses of
operation and maintenance. The initial term of the Leases will
be "approximately twenty-nine years, and PNM will have certain
reneval options. In addition, PNM will have certain options to
repurchase the Facilities. The rent to be paid by PNM over the
term of the Leases will be a function of the _interest rates
payable on the public debt, among other things. The rent will be

subject to adjustment in the event the 99th Congress enacts

ﬁrtain legislation affecting tax benefits;

15. The evidence shows that tpe presént value cost of‘the
Facilities to ratepayers will be 1lower under the Lease
Transactions than under PNM ownership, whether calculated by
traditional ratemaking methods or by Inventoryipé ratemaking
methods that wvere approved bf the Commission in Cése No. 1804.
PNM presently estimates a $147 million savings in present wvorth
of revenue requirements under traditional ratemaking and §53
million of present wvorth savings under Inventorying ratemaking,
if all of its interest in Unit 1 and related common facilities
(excluding any additional capital improvements as discussed in
peragraph 12 of these Findings and Conclusions) are sold;

16. PNM will continue to maintain sufficient incentives to

f-\eake off-system sales from plant in Inventory, due to the

‘potential unrecovered "at-risk"™ costs and AFUDC subject to the







Inventory cap - which remain...sfter approval of the Lease

ansactions;. 55
b 6 The.. Lease Transact:on;s 21so, will provide substantial
benefits to PNM's shareholderss ; .,

18. The Lease Transactions .fairly balance the interests of
PNM's ratepayers and shareholdgrs.and the public ix"xterest.

19. The proceeds ‘to PNM from the Lease Transactions vill be
used for one or more of the following purposes: the agquisition
of additional public utility property; the construction,
completion, extension or 1m_provement of PNM's pub11c ut111ty
faczhtzes, the 1mprovement o mamtenance of its publzc ut:l:ty
service; the discharge or la\{,f;;u‘l:re{undmg of its public utility
obligations; the ‘reimburseme%._,:gf- monies actually expended for

acl{ purposes from income q;,x:f__rom any other monies in PNM's
:’ treasury not secured'by or op_t_aiined from this issue, assumption
or guarantee of securities vi_:'t_l_xi_r_m five years prior t‘o!the filing
of the Petition herein; for any.of the aforesaid purposes. The

purposes of the Lease 'I‘ransagc_t_ions are permitted by the Public

Utility Act, Section 62-3-1, et seg., NMSA 1978 (Repl.PampT 1984)

as amended; .

20. The aggregate amount of securities of PNM outstanding
and proposed to be outstanding, after the consummation of the
Lease Transactions will not .exceed the fair value of the
properties and business of PNM; _.

21. For purposes of this Order and for future accounting

‘;treatment, the common facilitjes at the PVNGS should be allocated

equally among the three units.of the project;

CASE NO. 1995 ox 6,



22. The "wveighted annual lease payment factor,” as used in

) .nhis Ordér. means the weighted average percentage rate negotiated

~ o

th Lessors which, when multiplied by the sales price,
determines the annual lease payment;

23. The "veighted annual lease payment factor"™ for the Lease
Transactions should not exceed 11.7%;

24. All other issues of ratemaking treatment iqr the Lease
Transactions and whether the Commission's Final Order in Case ﬁo.
1804, which established Inventorying: needs to be amended to
reflect the approval of the Lease Transéctions, should be
determined in a separate case which PNM shall file at least 120
days prior to the date that it needs to obtain a final order from

the Commission. The Commission retains full authority over the

‘\eacilities, and over all issues of ratemaking treatment for the
e

lease payments, th? costs of and any gains or losses from the
sale and leaseback concerning said Facilities, including the
authority to disallow any or all of the lease expenses and-
transaction costs on a used-and-useful basis, on the basis of
imprudency in the cost of the Facilities, or on any other lawful
basis, and the approval of the Lease Transactions granted by this
Order is contingent on the Commission's retention of such full
avthority;

25. . The case described in paragraph 24 of the Findings and
Conclusions should include, but not necessarily be limited to
determining:

0 a. what responsibililty, if any, ratepayers should bear

for costs from any casualty losses at PVNGS or indemnification

-~
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costs which PNM may have to pay the Equity 1nves§prs if certain
0anges in the tax lav occur in the future; ' o
b. what responsibility, if any, ratepayers sh_ould bear
for decommissioning costs associated with PVNGS Unit Y (and
related common facilities) associated with that portion of the
life of such Unit dizring which it is not owned or leased by PNM;
c. what share, if any, ratepayers should bear of the
costs of consummating the Lease Transactions; and ' . |
d. what share, if any, of any gai,ns or losses from the
Lease Transactions should be borne by shareholders an-d
- ratepayers;
26. 'I“he Lease Transactions are not exempt within the meaning
of NMSA, 1978, Section 62-6-8, (Repl.Pamp., 1984); |
27. The i;rior approval by the Commission of the Lease
Transactions .is required wunder NMSA 1978, Section 62-6-6,
(Repl.Pamp. 1984); E
28. The purposes of the Lease Transactions are permitted

under NMSA 1978, Section 62-6-6, (Repl.Pamp. 1984);

29. Due and timely notice of this proceeding was published in .

a newspaper of general circulation in the county in which ﬁNM"s
principal office in New Mexico is located; and

30. The Lease Transactions &8s described in the Petition,.
testimony and exhibits of PNM for the Faciilities as described in
paragraphs 7, 11 and 12 of the Findings and Conclusions in this

Order should be approved subject to the limitations and

.Gconditions set forth in this Order.

The Commission ORDERS:

N






. To “the full extent that "the eapproval and
orization of the Comnission are required by the laws of t‘he
LT State of New Mexico, the Commission hereby approves the Petition
herein and authorgzes PNM to undertake and consummate the Lease

Transactions for the Facilities (as described in paragraphs 7, 11

and 12 of the Findings and Conclusions in this Order)
substantially in acc'ordance with the structure and business terms
reflected in the Petition, testimony and exhibits of PNM, and to
take all such action as may be necessary or appropriate in
connection therewith, subject to the limitations and _conditions

contained in this Order;

B. PNM is hereby granted authority to sell and lease

ack, subject to the limitations and conditions contained in this
]

der, all or a portion of its 10.2 percent undivided ownership

interest in Unit 1, and up to all or 2 proportionate share of

one-third of its 10.2 percent undivided ownership interest in

common facilities, of the Arizona Nuclear Powver Project pursuant
to NMSA, 1978, Section 62-6-12 (Repl.Pamp. 1984);

C. PNM is hereby granted avthority to exercise its
options to renew the Leases or any of the Leases and to
repuhrchase all or any portion of the facilities in accordance
vith the terms of the Leases at the fair mar:ket value of the
Facilities at the time of such renewval or repurchase;

D. PNM is hereby granted the authority, pursuant to
NMSA, 1978, Section 62-6-6, (Repl.Pamp. 1984), to issue, assume

gnd guarantee securities in order to consummate, and to perform

its obligations and exercise 1its options under the Lease







Transactions (including financing of up to 525.000,600 of

f) ditional capital improvements as fequired or ‘permitted by theh
B ‘Erms of the Leases within 10 years from the date of this Order,

the costs of which will be reflected in an adjustment to lease
rentals, as indicated in'lthe testimony and exhibits of PNM),
jncluding, but not limited to: (a) early placement of public
debt, secured by the direct obligation of PNNM, (b) issuance,
assumption or guarantee of securities necessary fér any private
interim financing, (c) issvance of securities’necessary for any
reoptimization or releveraging of debt follovihg any adjustment
of rental payments; and (d) assumption of debt by PNM in
connection with any reguirement under the LeasesAthat the Company
pay Casualty Value, Special Casualty Value, Special Loss value or

-~ Qermination value, (e) adjustment of rents from time to time as

»
oy

required by the Leases, and (f) execution of suﬁplements to the
Leases as required or permitted by the Leases; ‘

E.. PNM is hereby suthorized to enter into the Leases,
pursuant to a stipulation entered into a Commission Case No. 1602
requiring Comnission approval of certain leases;

F. The Commission hereby acknowledges that, by virtue
of ﬁkSA, 1878, Section 62-3-4.1.A., the Lease Transactions shall
not cause any of the Equity Investors or the Lessors to be deemed
to be a "public-utility" éubject to the jurisdiction, control or
regulation of the Comm{ssion;

G. The terms of the Leases and other documents to be

B oentered into a connection with the Lease Transactions are hereby

~ approved, &8s such terms are outlined in the Petition, testimony

10
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né exhibits of PNM, except, hovever, the weighted annual lease

ayy factor s){all not exceed 11.7%,_a'nd except as othervise
’?ay@ inconsistent with or contrary-to the limitations and
conéitions contained in this Order;

H. The terms of the Leases and other documents to be
entered into in connection with the Lease Transactions are hereby
approved, purs:uant to NMSA, 1978, Sect.ion 62-3-4.1.B., for the
purpose of enabling éacﬁ of the Equity ‘Investors and the Lessors
to qualify for an exemption by the United States Securities and
Exchange Commission from the Public Utility Holding Company Act
of 1935, as amended (Chapter 2C of Title 15 of the United'States
Code); .

1. For purposes of this Order and for future
a@nting treatment the common facilities at the Arizona Nuclear
./ Power Project shall be .allocated equally among the three units of

the project;

J. The Certificate o“f Convenience and Necéssitf issued
in Commission Case No. 1216 is herebyimodifiéd: to reflect the
approval of the Lease Transactions'granted herein;

K. PNM is hereby authorized from time to time to use
and apply the proceeds received from the Lease Transactions for
one or- more of the following purposes: the acquisition_ of
additional public utility property; the construction, completion,
extension or i.t}\provement of PNM's public utili.ty facilities; the
improvement or maintenance of 1its public utility service; the

Qcharge or lawful refunding of its public utility obligations;
t

e reimbursement of monies actually’ expended for such purposes

1]
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from income or from any other ronies in PNM's treasury not
securedwby or obtaéned from the issue, assumption or guaranteé of
@uriti‘es within five years prior to the filing of the Petition
herein; for any of the aforesaid purposes. The proceeds may be
jnvesiéd temerarily pending application to the _foregoing
purposés:

L. Approval of the Lease Traﬁsactions does not include
participation by any "affiliated interest" of PﬁM within the
meaning of NMSA 1978, Section 62-3-3 A (Repl. Pamp. 1984), nor by
aﬂ& person ten percent or more of wvhose voting securities are
owned or held, directly or indirectly, by an "affiliated
interest"™ of PNM; PNM shall seek and obtain separate approval by
the Commission prior to any agreement to participate in the Lease

Qanswaction by one of PNM's subsidiaries or affiliates;

M, Nothing contained in this Order‘shall be considered
to be a consideration or approval of any lease transacgions other
‘than the Lease Transactions fo; the Facilities as described in
paragraphs 7, 11 and 12 of the Findings #nd Conclusions in this
Order;

N. Except as expressly determined in this Order, nothing
contained herein shall be considered as a determination by the
Cormission of the value of any of PNM's properties or the
5ustness or reasonableness of any cost or expense incurred by
PNM, . including, but not limited to its expenditure of up to
$25.000,000.0b in capital improvements on. PVNGS Unit 1 and

associated common facilities;

-
.
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O. Except 8s e&prgssly determined in this Order, nothing
tained herein siuall be considered l;s a2 determination of the
) @ropriate ratemaking treatment for the lease Transactions, nor
of any costs, gains or losses associated therewith, nor of
vhether the Commision's Final Order in Case No. 1804, which
established Inventorying, needs to be ameﬁded to rgfiect the
approval of the Lease Transactions. PNM shall file a case
proposing such ratemaking treatment as indicated, in Paragraph 24
of time Findings and COhClU§ion5 in this Order; .
P. Nothing contained herein shall be construed to mean
or to imply that t};e State of New Mexico, or any:-officer, agent
or employee thereof, has verified the accuracy, completeness or
fairness of any factual information contained in any offering
0cular, registratién statement, -prospéc_tus, or any other
A document prepared or delivered in connection with the Lease
Transactions, or the accuracy, completeness or fairness of any
statements made in connection with the Lease Transactions.
Accordingly, no}.hing contained he;ein shall be construed to mean
or to imply that the Statéjof New, Mexico, or~ any officer, agent
or employee thereof, has expressed or expresses an opinion as to
vhether any statement made or document delivered in connection
with the Lease Transactions contains any untrue statement of a
material fact, or omits to state a material fact necessary to
make the statements made, in light of the circumstances under
wvhich they were made, not mislreading;

Q Q. Nothing contained herein shall be construed to mean
r

to imply that the State of New Mexico, or any officer, agent

13






i"’

or employee thereof, sha_.lnl have any responsibility for the

5 lication or disposal ‘by PNM, or its officers, agents or
@lojees, Sf’ any of the proceeds: derived from ¢the Lease
Transactions; :

R. PNM shall, within sixty days following the closing

of the Lease Transactions, file with this Commission a report,
| verifiegi by an officer of PNM befo;e a‘ nbtary public, stating the
consummation, the amount of proceeds, - the expenses actually.
incurred by PNM, and the terms and conditions thereof;

, S. Within ten days following the closing of the Lease
Transactions, PNM shall file with the Commission'tx.-ue and correct
copies of all documents executed in connection with the Lease
'rran‘saction's,( all filings with any governmental authority

equired to consummate the I:ease Transactions, and any order or

- other official action taken by any other gox{ernmental authority

vhich is required to consummate the lease transactions;

T. PNM silall, within six months from the date of this

Order, file with this Commission a report, verified by an officer

of PNM before a. notary public, reflecting the appli‘cation made by
| the Company of the proceeds of the Lease Transactions to the
| purposes herein authorized, and the amounts applied to each such
purpose, including, but not limited to:

l. the type of investments in which £he pfoceeds
received from the Lease Transactions were invested temporarily
pending application to the purposes set forth in.paragraph K. of

-

ﬁhis Order, the amount of income received from such temporary
i

_/' nvestments, and the dispositions of such income;

14
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2. vhether (as'presently intenes by PNM and expected by
t ommission), PNM tefunded or called vith a2 portion of the
proceeds $160 million in first'mortgage bonds which carries a 17%
interest rate, Or any éther existing securiiie;. 1f so, then the
disposition of the savings achieved thereby. If not, then the
reasons for not refunding or calling such securities with a

portion of said proceeds;

and PNM shall file like reports at intervals of not more than six
months thereafter, until PNM has accounted for the application of
the entire proceeds of the Lease Transactions;

U. This Order is effective immediately; and

V. A copy of ¢this Order shall be mailed” to .the
j ﬁpany. to counsel of record for all parties to t:his case and to
”  any parties appearing without counsel,

1 SSUEDunder the Seal of the Commission at Santa Fe, New

Mexico 'this 27th day of November, 1985.

NEW MEX1CO PUBLIC SERVICE COMMISSION

it B Lot

DAVID B. SMITH, COMMISSIONER

MARILYN C./O'LEARY, COMMISSIONER
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IN THE MATTER OF PETITION OF PUBLIC
SERVICE COMPANY OF NEW MEXICO FOR
AUTEORIZATIONS RELATING TO TEE
PROPOSED SALE AND LEASEBACK OF

AN UNDIVIDED OWNERSEIP INTEREST

IN UNIT 1 AND CERTAIN COMMON
PACILITIES AT PALO VERDE NUCLEAR
GENERATING STATION,

Case Ho,. 1885

PUBLIC SERVICE COMPANY OF NEW MEXICO,

4

Petitioner.
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RECOMMENDED DECISION OF THE ERARING EXAMINER

COMES NOW Michael Barlow, Hearing Bxaminer, in this matter,
Q submits the, following Recommended Decision to the New Mexico

P

Public Service Commission pursuant to Rule R20-2, 8e.cond Revised

General Order No. 1. _ '

STATEMENT OF THE CASE:

On October 9, 1985, Public Eervice Company of New Mexico
("PNM") £filed a Petition vi;.h the ‘New Mexico Public Service
Commission ("Commission") to enter into two or more sale and
leaseback transactiox}s relating to all or a2 portion of PNM's
undivided 10.2 percent interest in Unit 1 of the Palo Verde
Nuclear Generating Station' ("PVNGS"), also referred to as the
Arizona Nuclear Powver Projects, together with all .or. a
proportionate share of one-third of PNM's undivided ownership

share of 10.2 percent undivided interest 4in the common

EXHIBIT A
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facilif?es. PRM furtﬁer'tequested“Commission epproval for the
i ance, assumption and guarantee of gecurities in.éonjungﬁion
VQ the sale and leaseback trhnsacéioné Vto tfxe extent ihat the
transactions constitute the issuahce, assumption or guarantee of
gecurities. . 7

On October .11, 1985, the Hearing Rxaminer issued an Order

‘setting this matter for public hearing on November 12, 1985 at

S:00 o'clock  a.m. at the offices of the Commission. §aid Order

further pro§ided that good cause exists to continue this matter

_beyond the thirty day requirement of Section 62-6-9, KMSA 1978

(Repl.Pamp. 1984) due to the non-routine and complex nature of

the case, and because approvals were also being sought fo sell

and lease public utility plant or property pursuant to Section
€

%—12, ¥MSA 1978 (Repl.Pamp. 1984). The Notice setting forth
procedural requirements and hearing.date attached to tlie said

Order wvas duly published.

Upon said Notice,'this'matter came on for hearing Qefére the
Eearing Examiner at the designatéd time and place. The following
appearances were made:
¥or PNNM:

Richard B. Cole, Esqg.

Brian O'Rourke, Esq.

Keleher & MclLeod, P.A.
Albuquerque, New Mexico '

¥Yor the Attorney General of Newv Mexico:

Wayne Shirley, BEsq.

Steven S. Michel, Esqg. '

Assistant Attorneys.General )
Santa Pe, Nev Mexico , -

)
.
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Tor the United States Executive Agencies:

Captain Thomas Sounhein .
%smtmt staff Judge Advocate - .
irtland Air Porce Base, Nev Hexico — .

- Por Don Eancock: ) N

Don Eancock
Pro Se
Albuquerque, Kevw ‘Mexico

Tor Cosxission Staff:

Charles F. Noble, Bsq.
staff Counsel
Santa Fe, Nev Mexxco

AN

No other appearances wvwere made and no commentors from the
public eppeared at the hearing. The ¢folloving individuals

presented prefiled and oral testimony in this matter:

\~(IHEDPNH: —

Albert J. Robison
Robert B. Starnes
Ronald A. Zanoni.
Billy D. Lackey

For Xttorﬁey General General of New Mexico:

Bruce Poster

For Commission Staff:

John E. Curl .

The publié hearings in this matter concluded at 2:30 p.m. on
November 13, 1885.
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D15CUSSION:

y Order dated ¥ebruary 8, 1977 in Case &io. 1216, the

‘- Commigsion granted PNM a Certificate of Public Convenience and

Necessity to participate in the Arizona Nuclear Pover Project or
PVNGS. PNM vas granted the authority to Participate in that
project &s a tenant 'in common and allowved to ovwn, opergted and
maintain an undivided 10.2. percent interest in each of three
PVNGS units, together with all common facilities incident to the
units, ; 5

According to information provided by PNM in this proceeding,

PVNGS Unit 1 is nov completed and was synchronized with the main
transmission grid on Jtnme 10, 1985, PRM expects §aid Unit 1 to |
reach. full powver level operation by the end of 1985, The
acted in-service date of Unit 1 is April 1, 1986. '
; As noted in the Statement of the Case, PNM proposes to sell
up to the full 10.2 percent undivided ownership in PVNGS Unit 1
together with all or a proportionate share of  one-third of the
10.2 percent undivided interest in the common facilities owned by
PNM. An outline of the proposed transaction is as follows:

1. PNM would sell these £facilities to institutional
investors at the fair market price thereof. 1It i's. expected that
the sales price will be epproximately $446,000,000 if all of
PNM'S interest in Unit 1 and the full one-third of the common
facilities are sold. An appraisal will be conducted prior to
closing to confirm that the 7negotiated purchase price is a

reasonable estimate of the fair market value. If less than the

RECOMMENDED DECISIONR
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full fair mrket value is comztted to by the 1nstztutzonal

stors, PRM vould sell only a proportionate share of its 10.2
percent undivided interest in Unit 1 or restructure the
trahsgctioh to eliminate the coxmon facilities frozm the zale.

2. PNM would then lease the facilities sold and transferred
back from ihe institutional investors through a trust to be
formed by each of the institutional investors. The basic term of
the leases would 'be 29 years.

.The- trustees of the trqsgs formed by the institution?l
investors would hold title to the respective undivided inferests
of the institutional investors and would act as lessors of the
facilities sold and leased by PNM, PNM would pay semia:nnual
lease payments to the lessors in‘an amoﬁnt calculated to repay

capital investments of the equity investors over the term of
the 1lease “plus a return on such' capital investment.  The
t‘ran‘saction costs, the interest rate on the debt obligations
described below and an amortization schedule for £he repayment of,
principal on the debt would be included in a 'I;ase factor™ which

vould determine the semiannual lease payments to be made by PNM

to the lessors. The interest rate on debt obligations remains a

variable until the closing of the transaction.

3. PNM  would retain ownership of the easements,
right-of-wvay and real property associated with Unit 1 and the
common facilities. PNM would also retain the nuclear fuel and

‘electric transmission facil}ties associated wvith these

facilities.

.
[
, .
.-
"
. -
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4. PN would rem;in fully responsible for all expenses of
L7 ation and maintenance of the facilities sold and ;ransferred
gell as 2ll texes and insurance prémitms. PXM iz Dbound by
certain agreements with the other PVNGS participants to such
operationnz and wmaintenance obligation§ and the ©proposed
transaction would not alter such participation obligations.

5. The lessors would borrov betwveen 70 percent and 80
percené of tle purchase price to be paid to PNM from a funding
corporatiog formed solely for that purpose. The funding
'corﬁoration would borrowv the debt portion of the purchase price
by issuing public debt which would be secured by a security
interest in the facilities sold and transferred by PNM. The
publi.c debt would be paid from the rental payments from PNM

ﬁuant to the lease of the facilities sold and transferred.

wvould 'Be the registrant for the Registration Statement that

would be filed with the Se_curities and Exchange Commission.
) At the end of the basic 25 year term of the leases, PNM would
have the option of renewal for 2 term of 2 years vith rent to be
set at 50 percent of the original rent. ' Thereafter, renewal
would be at fair market rental for the remaining life of the
facilities. PNM would further i;ave the option to purchase the
facilities at the then fair market value at the end of the basic
term of the leases and each renewal period. . ‘

After the rent to be paid by PRM has been determined, there
could be certain occurrences that would cause the rents to be

adjusted. If the 99th Congress enacts amendments to the Internal

0 #
~
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Revenue Code 3in -such & <ay that the tax benefits of equity
iﬁtors are odversely affected, the rents would be e@djusted to
P

oarximum adjustment for a change in tax lavs,

ct the investors' <econcmic return, PRM is';megotiati'ng a

The rents of PNM could also be subject to adjust;.nent if Py
requests &nd the Jlessors ‘agree to financing of capital
improvements to PVNGS through the issuance of additional debt.
Such debt would be issued in the same manner as the debt for the
purchase price discussed above. The rents would be adjusted to
reflect the amortization of the additional debt to preserve the
net economic return of the equity investors. PNM originally
requested that the Commission grant authority to issue, assume
and guarantee securities for «capital dimprovements without

anitation. PNM has modified that request and nov asks for
mority to issue up to §25,000,000 in securities to fund
capital improvements through the lease transactions.

While all parties to the proceeding agree that tt;e ratemaking
treatment for the x:eq-uested transaction and rental payments to be
na;le by PNM will be addressed in future proceedings (Robinson
testimony, p.20, Tr. 244-245, 258), the Attorney General requests
that three conditions be imposed by the Commission in this
proceeding that would limit the exposure of PNM's ratepayers.
The Attorney General vould_héve the Commission ;pecify a maximum
lease payment that PR would be allowved to contract for. PNM has

agreed that the maximum weighted annual lease factor will be il.?

JI
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percent which is acceptaﬁie to the Attorney Generzl. Tr. 140, 
2 . -

ﬁext, the Attorney General would have the Commission limit
ratepayer exposure in'case of casualty loss at PVNGS and for tax
lav change indemnification to  the equity investors. Poster
testimony, p.5. PNM would be required to pay the lessors an
amount equal to the differeﬁce betveen an agreed casualty value
and the insurance proceeds-received by the lessors in the case of
a total loss of the facilities involved in the transaction. The
casualty value would be calculated in a way to assure that the
equity investors are kept whole. The Attorney General correctly
asserts that under no circumstances“ should ratepayers assume

responsibility for costs in excess of the actual benefits they

m

proposed transaction, the Commission should adopt this policy.

ive from the transaction. Tr. 244, 245. While the

ission' .is not setting the ratemaking treatment for the

The Attorney General further asserts that the Commission
should shield ratepayers from decormmissioning costs associated

with that portion of the life of PVNGS Unit 1 during which it is

not owned or leased by PNM. ©Poster testimony, pp.5-6. Under

PNM's proposal,’ it remains responsible for all decommissioning

costs of Unit 1 even if it does not renev the lease or exercise
the option to purchase. Tr. 18-20., The Commission should find
that ratepayers would be responsible only for decommissioning
costs associated with that portion of the life of Unit 1 when PNM
ovns or leases the Unit,

@
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* It is agreed by'pa}ties that the Commission would retain full
'crity over the ratemaking treatment for the lease payments
chosts of the gale and leaseback as previously noted. I.t is
also acknovledged J:;y PRM that the Commission will wretain full
authority to disallov portiohs of the lease payment expenses on
the basis of a used-and-useful test and on the basis of
imprudency of PVNGS costs. Tr. 209. It is further generally
agreed that PNM, its stockholders and future PNM ratepayers will
realize s}gnificant benefits from the transaction. Curl!
testimony, pp.2-3, Poster testimony, p.2. .
Staff witness Curl found that the equity investors wvould be
able to use a higher degree of leverage in the purchase of the

facilities by financing 70 to B0 percent of the purchase price

gough debt. This would lowver the capital costs for the
N

S/

—

*

ilities.~ Curl testimony, pP.2. Mr. Curl also found that the
equity investors could utilize the tax consequences of ovnersh1p
such as interest expense and accelerated depreciation better than
PNM. Tax savings would thep be passed on to ratepayers through
lease payments that would be less than the revenue requirements
associated vith PNM ownership., Curl testimony, pp.2—3: Mr, Curl
concluded that these benefits outweigh the risks associated with
tax lawv changes which could affect the amount of lease payments.
Curl testimony, p.3.

The savings that voﬁld be realized by PNM rat;payers vere
analyzed by PNM under traditional ratemaking methodology and also

utilizing inventory ratemaking procedures. Assuming a sale and

RECOMMENDED DECISION
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leaseback of the entire undivided interest in PVNGS Unit 1 and

N © hérd of the commo?‘fncilities, revenue requirements would be
rmed by $36 million in the £ir§t year-of the lea.se.:and byl$146
million in preéent worth revenue requirements over the life of
the facilities using traditional ratemaking methods. Robinson
testimony, p.15, Tr. 133, Revised AJR-2. ﬁsing inventérf
ratemaking, leasing is estimated to provide savings of $§53°
million in'?}ésent worth of ratepayer costs over the term of the
leases. in the 3initial year that the facilities would be
ratebased, assumed to be 1997, leasing would gave $58 million in
revenue requiremegts. Robinson testimony, p.15, Tr. 131, Revised
AJR-2.
Pﬁu stockholders would also éealize substantial savings from
roposed transaction. Due to the inventory methodology from
.gésiontc‘a’se No. 1804, PNM stands to loose certain "at-risk"
costs and AFUDC due to the cap imposed in that case. Under a
" sale and leaseback senerio, pﬁu would reduce shareholder losses
from unrecovered at-risk costs by $4.1 million in present value
terms and $12.4 million from'Lunrecovered AFUDC lost to the
inventory cap. Tr. 167, 169. _
. Another benefit of the transaction is availability of cash to
PNM. At" a -sales price of §446 million, . PNM would have
approximately $380 million in cash available after payment of
$101 million in taxes (S44 xillion of which would be offset by
carry forward investment tax credits) and expenses of

approximately $10 million for the transaction. Tr. 146. While

RECOMMENDED DECISION .
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this cash could be wvtilized for any of the purposes:alloved by
Public Utility Act, it could relieve pressure -on PNM's

construction budget ond be msed to retire certain xdebt. Tr.

142, PRM vitness Robison testified that PRM presently intends to

refund .or call $160 million in first mortgage debt which carries

a 17 percent interest rate in October, 1586 with the proceeds.
Tr. 142-143. Purther debt with high interest rates is also to be
retired pursuant to PNM plans. Tr. 143-144, 215,

PXM also contends that the transaction could lead to an
improvement in its capital structure which in turn could improve
its credit rating. By retiring certain debt with the proceeds
and issuing common stock apbroved by the Commission in Case No.
1979,' PNM estimates that would improve the common equity capital
ﬁtion of its capital structure from the present 36 1/2% to
approximately 38%. Tr. 215, 228-229.

At the time of hearing in this matter, szeveral matters
remained to be resolved before the transaction 'p‘z"oposed by PNM
could be closed. These conditions precedent to closing are now
being finalized.

one such condition is the finalization of the lease
documentation between PNM and the equity investors. Howvever, PNM
presented a voluminous exhibit at the hearing; PNM Exhibit A,
vhic}} consists of draft lease documents. These documents are‘to’
be wutilized in substantially the form presented if the

transaction is approved. Tr. 75.

» e
'
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PN wust also receive &pprovals from the I"ede_x_'al EBnergy
atory Commission 4{FERC) and the Wuclear Regulatory

Commigsion (NRC). Both &re expected to approve the Zransaction
before the end of the year. JTr. 76-77, 120-121. “In addition,
PRM must obtain an amendment ‘to the PVNGS Participation Agreement
with the other participants in the project. An amendment had
been approved by all but two of the participants at the time of
hearing. 'i‘;'."??.

Further, there must be no adverse material chanée in PNM's
f£inancial condition for the transaction to occur. Starnes
testimony, p.12,.Tr. 77-78. This raised the issue of PNM's bond
ra.ting_; and vhether or not a dovn grading of its indenture rating
would effect the transaction. \

NM's current Pirst Mortgage Bond rating is A-2 according to
uoody"s. 'y, 107, 122. The bonds that would be issued as a

result of this transaction would most likely be rated one *notch"

" or level belov the Pirst Mortgage rating or A-3 according to

Moody's.. Robinson testimony, p.12, Tr. 107, 122. At a A-3
rating, the transactio;t is wviable and PNM has predicated the
estimated costs and savings based on that assumption. *

1f PNM's First Mortgage Bond rating wvere lovered to A-3 as a
result of factors including pending Commission Case No. 1316, the
bonds for this transaction could be rated by Moody's standards in

the "B double A-1" area. This is still an investment grade

rating' and the transaction would still be wviable although at a -

higher cost of debt vhich would increase the lease payments. Tr.

RECOMMENDED DECISION
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122-123. <he economic'viz;bility of the transaction would have to
revieved by PNM based on the debt. rating which will be
mwle before the debt is issued. Tr. 124. ~The gale and
leaseback transaction in and of itself will be beneficial to
PNM's bond rating. Tr. 146.
PNM characterizes the proposed transaction as “only a

refinancing.” Robison testimony, p.19. Therefore, PNM asserts

that the Inventory methodology established in Case No. 1804 does ‘

not need to be amended to accomodate the sale and leaseback

+ransaction. Tr. 225-226. PNM wvitness Robison asserts:

"PYNGS Unit 1 will continue to be used
and treated under the current inventory
rethodology, as owned installed capacity
for the purpose of allocating resources
. and incentives betveen inventory and
ratebase and among units. ~PNM will
0 continue to use the transfer pricing
.~ formula currently in effect for sales to
MMPSC- jurisdictional customers. PNM will
continue to have the same level of
*At-Risk"™ dollars (as defined in the
Inventory Stipulation) under the Leases
as it would bhave under ownership.”
Robison testimony, p.1S.

Mr. Robison agrees that the ultimate ratemaking impacts of
the sale and lease back transaction should not be harmful to the

'ratepayrers. Tr. 170. Both Mr. Robison and Mr, Poster assert

that the parties should address the interpretation of the sale

and leaseback transaction in light of the Inventory methodology’

in detail in the near future, Tr. 225, 246-247. They also agree

that the cap on the grovth in carrying charges on the deferred

/‘s

RECOMMENDED DECISION
Case No,., 1995 _ 13






oA

—

p
. .
! )
- u
.

-

lease expense uould be preserved tﬁrough the Inventory
methodology. Tr. 170, 247-248. -

resently, PRM has obtain commitments from three entities
that would become ' equity investors ﬁn the transaction .is
approved. Burnham Leasing Corporation has committed to $100
nillion of the purchase price vhile Chrysler Capital Corporation
and Mellon Pinancial Servi;es Leasing Group have ccmmittea to
$150 million and $50 millioﬁ respectively.' Tr. 111-112. PNM is
seeking further equity investors to cammit to the remaininé $146
million of- the purchase price, including a wholly owned PNM
affiliate. Tr. 190. '

The possibility of a sale to & PRM affﬁliate_vas first raised
at the hearings in this matter., PNM vitness Robison admits that
this would be a novel, complicated and perhaps controversial move
ﬁ has not been fully explored. Tr. .190-191, 226-228. Before
final consideration of such a placement, PNM should séek specific
Commission approval of a sale and leaseback from an affilaite.

Therefore, having revieved the Petition and ‘the exhibits and
having heard .the evidence presented and the statements of
counsel, the Hearing Examiner recommends that the Commission
P I ND as follows:

l1. PNM is a Nev Mexico corporation that owns, operates,
leases or controls plant, property or (facilities for the
generation, transmission, distribuﬁion, sale or'f;rnishing io or
for the public of electricity for 1light, Beat, pover or' other

uses within the State of New Mexico.

\ l
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2. PN is certifie&l and authorized to conduct the business

- AT »
[

’ providing public utility service within the.St—ate of HNev
éxco. " =-iyT.

3. PRM is a public utility as defined in the é;xblic Utility
Act, Sections 62-3-1, et seq., NMSA 1978 (Repl.Pamp. 1984).

4. PNM proposes to enter 'into a2 leveraged lease financing
of all or a portion of its 10.2 percent undivided ownership
interest in Unit 1, and up to all or a proportionate share of
one-third of its 10.2 percent undivided ownership interest in
common facilities, of the Arizona Nuclear Power Project (said
interest in Unit 1 &and 3in said common {facilities being

hereinafter referred to collectively as the ®Pacilities").

Specifically, PNM proposes to sell the Pacilities to, and then

ﬁie the Pacilities back from, institutional investors (the
'\\

and negotiation, Burnham Legsing Corporation, Chrysler Capital
Corporation and Mellon Financial Services Leasing Group, or
affiliates of any of the foregoing, have tentatively been
selected as Equity Investors for a portion of the Pacilities.
PNM is seeking one or more additional'squity Investors for all or
a2 portion of the remainder, and has under consideration that one
of the PNM's .wvholly-owvned subsidiaries or affiliated interests
may participate in .the transaction as an Bgquity Investory if
necessary to complete the sale of the entire interest. Separate
approval by the Commission for participation in the transaction

by one of PNM's subsidiaries or affiliates should be gought and

RECOMMENDED DECISION
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obtained by PRM. Under the proposed lease financing, each of the
) ity Investors will form a trust for the purpose of tholding

Qlevto its undivided interest in the '?acilities: :“*he trustees
under the trusts will act as lessors (the “Lessors™) wof the
Facilities and will lease the Pacilities to PHM under one or more
leases ("Leases"). ~ PNM will retain owvnership of easenents,
rights-of-way and other .real property rights and certain
transm.issio'ﬁ‘facilities associated vith the Pacilities, but by
easenents ‘ar}d other agreements will make such rights and
facilities available to the Lessors for a period equal to the
economic useful life of the Pacilities. PNM will retain the
right to use all such rights and facilities during the term of

the Leases.
Q 5. The Facilitie_s wvill be so0ld to the Lessors at a fair

rket price that is expected to result in no book gain or loss

to PNM and wvhich may be_approximately $446,000,000 if all of
PNM's interest in Unit 1 and one-third of PRM's interest.: in the
related common facilities is sold. Prior to the closing of the
Lease Transaction (as hereinafter defined), an appraisal will
confirm that the purchase price is a reasonable estimate of fair
market value, in order to comply with certain Internal Revenue
service ‘requirements to ‘preserve the tax benefits of the
transactions. The Lessors will borrov approximately 70% to 80%
of the purchase price by causing public debt to be issued by a
funding cgorporation (the *Punding Corporation®) formed for the
purpose. Although the public debt would be issued by the Punding

R
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Corporation, such debt would be non-recourse to the Leésors and
.the. Bquity Investors. The public debt would be indirectly
s ed by an assignment of the rentals due from XX wnder the
Leases. PNM vill be the named "registrant®™ in the Registration
Statement that will be filed with the United States Becurities
and Exchange Comnission in connection with issuance of the public
debt.

6. Although <the ILessors will be the ovwvners of the
Facilities,‘ PNM will remain responsible for all eipenses of
operation and maintenance. The initial term of the Leases will
be approximatelf tventy-nine years, and PNM wvill have certain

reneval options. In addition, PNM will have certain options to

repurchase the Facilities. - The rent to be paid by PNM over the

t of the Leases will be a function of the interest rates
ﬁble on the public debt; among other things. <The rent will be

N/

subject to adjustment in the event the 99th Congress enacts
certain legislation-affecting tax benefits. The transactions

described in the foregoing Findings and in the PNM's Petition,

testimony and ‘gxhibits are hereinafter referred to as the "Lease
Transactions."

7. The evidence shovws that the present wvalue cost of the
Facilities will be lower under the Lease Transactions than under
PN ownership, both under t;aditional ratemaking and under
Inventory ratemaking, pursuant to Case No. 1B04. PNM presently
estimates a $147 million savings in present worth of revenue

requirements under traditional ratemaking and $53 =million of

- l
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present worth savings under inventory raténaking, if all of its
interest in Unit 1 and related coxmon facilities sold.”

‘&.. The proceeds to PNM from the Léase Transactions will be
used for one or more of the folloving purposes: the acquisition
of additional property; the construction, completion, extension
or improvement of the PNM's facilities; the improvement or
maintenance of its service; the discharge or lavful refunding of
its obligations; the reimbursement of monies actually expended
for such purposes from income or from any other moni;s in the
PNM's treasury not secured by or obtained from this issue,
assumption or guarantee of gecurities vithin five years prior to

the filing of the Petition herein; for any of the aforesaid

purposes. The proceeds may be invested temporarily pending

8

lication to the foregoing purposes. The purposes of the lease
Qsactions,,,are permii:.ted by the Public Utility Act, Section
62-3-1, et seq., NMSA 1978 (Repl.Pamp. 1984) as amended.

S. The 'aggregate amount of securities of PNM outstanding
and proposed to be outstanding after the consummation of the
lease transactions will not exceed the fair wvalue of the
properties and business of PNM,

10. PFor purpoées of this Order and for future accounting
treatment the common facilities at the Arizona Nuclear Power
Project shall be allocated equally among the ht,hree units of the
project.

ll. It is in;ppropriate at 'this time to determine the

ratemaking treatment for this Lease Transaction or the effects

: G
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hereon on the Comnission's decision in Case fo. 1804. Bo;ever,

J/

heﬁission should retain @uthority over guch ratemaking
regsie

nt and gwuthority to disallov any or all of -ghe lease
rpenses and transaction costs on a used-and_-—useful‘bazis °or on
the basis of izrprudencg in the cost of the Facilities.
12. It is the policy of the Commission that, in approving
Ht:he Lease Transaction, ratepayers should not be responsible for
costs from casualty losses or tax indemnification tosts in excess
of the benefi'ts ratepayers realize from the transaction,

.13. It is the policy of the Commission that PNM's ratepayers
should not be responsible for decommissioning costs associated
wvith Palo Verde Nuclear Generating Station Unit 1 associated with

that portion of the life of such unit during which it is not

o or leased by PHM,
)’ Q . The-lease transactions are not unlavful or inconsistent
vith the public interest. ’

15~. Due and timely notice of this proceeding was published

in a nevspaper of general circulation in the county in which
PNM's principal office in Nev Mexico is located.
16. The Lease Transactions are not exempt within the meaning

of Section 62-6-8, NMSA 1978 (Repl.Pamp. 1984).

17. The Lease Transactions as described in the Petition,

testimony and exhibits of PNM should be approved on the terms and

conditions set forth in this Order.

Based on the foregoing, the Hearing Examiner recommends that

the Commission CONCL UDE &as follovs:

RECOMMENDED DECISION R
Case. No. 1885 19 .

¥




1. The Commission has jurisdiction over the parties to this
Geeding and the gubject matter herein. -
2. Due and timely notice of this proceeding bas been given.

3. The Lease Transactions are not unlavful or inconsistént
with the public interest.

4. The purpose of the Lease Transactions are permitted
under Section 62-6-6, NMSA 1978 (Repl.Pamp. 1984).

5. Th‘e-prior abproval by the Commission of the lease
transact.ions is required under Section 62-6-6, MNMSA 1978
(Repl.Pamp. 1984).

6. The Lease Transactions as descril;ed in the Petition,
testimony and exhibits presented in this proceeding should be

approved on the terms and conditions set forth in this Order.

Qsased on the foregoing, the Hearing Examiner recommends that

‘the Commission O R D E R as follovws:
A. To the full extent ¢that the approval and
authorization of the Commission are required by the laws of the

State of New Mexico, the Commission hereby approves the Petition

herein and authorizes PNM to undertake and consummate the Lease

Transactions substantially in accordance with the structure aﬁd
business terms reflected in the Petition, testimony and exhibits
of PNM, and to take all such action as may be necessary or
appropriate in connection therewith.

B. PNM_is hereby granted authority to sell all or a
portion of its 10.2 percent undivided ownership interest in Unit

l, and up to all or & proportionate share‘ of one-third of its

<
i
»
.
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10.2 fercent undivideé ovnership interest in common facilities,
+he Arizona Nuclear Pover Project pursuant to Bection 62-6-12,
ﬁ 1978 (Repl.Pamp. 1984). L '

C. The PNM is hereby granted authority to exercise its
options to renev the Leas;s or any of the Leases and to
repurchase all or &ny portion of the facilities in accordance
vith‘the terms of the Leases at the fair market wvalue of the
Pacilities at the time of such renewval or repurchase.

D. PNM is hereby granted the authoriiy, pursuant to
Section 62~-6-6, NMSA 1978 (Repl.Pamp. 1984), to issue, assume and
guarantee securities in order to consummate, and to perform its
obligations and exercise 1its options uﬁder, the Lease
Transactions, including, but not limited to, (a2) early placement

public debt, secured by the direct obligation of PNM, (b)
Q\’Jance, assumption or guarantee of securities necessary for any
private intérim financing, (c) financing of up to $25,000,000 of
additional capital improvements as required or permitted by the
terms of the Leases within 10 years from the'dgte of this Order,
the costs of which will be reflected in an adjustment to lease
rentals, as indicated in the épstimony and exhibits of PNM, (di
issuance of securitie§ necessary for any reoptiﬁization or
releveraging of debt following any adjustment of rental payments;
and (e) assumption of debt by PNM in connection with any
requi;ement under the Leases that the Company pay Casualty Value,

Special Casualty Value, Special Loss Value or.Termination Value,

(£) adjustment of rents from time to time as required by the

RECOMMENDED DECISION
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Leases, &and {g) execution ‘of supplements to the Leases &s

rﬁf’& or permitted by the Leases. .
E. ©PNM is hereby autborizeﬁ to ©nter into %he Leaases,

.
L2

pursuant to a stipulation entered into & Commission Case No. 1602
requiring Commission.approval of certain leases,

¥. The Commission hereby acknovledges that, by virtue
of Section 62-3-4.1.A., MMSA 1578, the lease Transactions shall
‘not cauge any of the Bqu@ty Investors or the Lessors to be deemed
to be a 'public utility” subject to the jurisdiction, control or
requlation of the Commission.

G. The terms of the Leases and Pther documents to be
entered into a connection with the Lease Transactions are hereby

approvéd, as such terms are outlined in the Petition, testimony

®

entered into in connection with the Lease Transactions are hereby

exhibits of PNM, except however the weighted annual lease

ent f&téor shall not exceed 11.7%.

H. The terms of the Leases and other documents to be

approved, pursuant to Section 62-3-4.1.B., NMSA 1978, . for the
purpose of enabling each of the Equity Investors and the Lessors
to qualify for an exemption by the United States Securities and
Exchange Commission from the Public Utility Holding Company Act

of 1935, ‘as amended (Chapter 2C of Title 15 of the United States
Code).

I. For purposes of this Order and for future

accounting treatment the common facilities at the Arizona Nuclear

) ‘
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Pover Project chall be allocated equally zmong the three units of

the project.

6 J. “The Certificate of Convenience and Be::er.sity issued

in Commission Case No. 1216 is hereby wmodified to reflect the

approval of the sale and leazseback transactions granted herein.
XK. PNM is‘hereby authorized from time to time to use

and apply the proceeds received from the Lease Transactions for

‘one or more. of the <followving purposes; the acquisition of

additional property; the construction, completion, extension or
improvement of PNM's facilities; the improvement or maintenance
of its service; the discharge or lavful refunding of its
obligations; the reimbﬁrsement of monies actually expended for

such purposes from income or from any other monies in PNM's

tleasury not secured by or obtained from the issue, assumption or
\\

antee of securities within five-xears'priér to the filing of
the Petition herein; for-any of the aforesaid purposes. The
proceeds may be. invested temporarily pending application to the
foregoipg purposes.
L. PNM has indicated that a vwholly-owned subsidiary of
PNM may participate in the Lease Transactions as -an Equity
Investor. . m
Such a development adds a certain deg}ee of complexity
to this transaction including the possible formation of a public
utility holding company by PRM to more clearly isolate utility
costs from non-utility costs. Approval of the Lease Transaction

does not include‘participation by a wholly-owvned subsidiary of

—.
LY

vy

s ¥
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PN which would 'be clnssified‘as @2 Cless I transaction.,. If PNM

e _to enter into 2 transaction involving & =sholly-owned
gubsidiary of PNM, it must 2pply to the Commiasioﬁ'for-apprbval
of such participation and/or approval of the <£or=mation of. a
public utility bolding company.

M. Bxcept as expregsly determined herein, nothing
contained herein shall be considered as a determination by the
Commission pfihthe value of any of PNM's properties or the
justness or reasonableness of any cost or expense incurred by
PNM.

Purther, the Commission is not determining the appropriate
ratemaking treatment for this Lease Transaction or the effects
thereon on the Commission's decision in Case No. 1804. PNM must

nt a plan for guch.ratemaking treatment as soon as possible
/ fo the Commission.

N. VNothing contained herein shall be construed to mean

or to imply that the State of New Mexico, or any officer, agent
or employee thereof, has verified the accuracy, completeness or
fairness of any factual information contained in any offering

circular, -registration statement, prospectus, or any other

document prepared or delivered in connection with the Lease -

Transactions, or the accuracy, completeness or fairness of any
statements made in connection with the Lease <Transactions.
Accordingly, nothing contained herein shall be construed to mean
or to imply that the State of New Mexico, or any officer, agent

or employee thereof, has expressed or expresses an opinion as to

~
[}
’
o
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«xshether eny statement made or document delivered in connection
L/ . the Lease Transactions contains any untrue gtatement of a
‘material fact, or omits to state a nmterial.facfénecessarﬁ to
nake the statementé made, in light of the circumstances under
vhich they vere made, not njsieading.

' o. Nothing contained herein shall be construed to mean
or to imply that the State of. Nev Mexico, or any officer, agent
or employee ‘thereof, shall have any responsibility for the
application or disposal by PHM, or its officers, agents or
employees, of any of the proceeds derived from the Lease
Transactions. :

P. PRM shall, within sixty days folloving the closing
of the Lease Transactions, file with this Commission a report,

fied by an officer of PNM before a notary public, stating the

;) consummatiofi, the amount of procéedé, the expenses actually

incurred by PNM, and the terms and conditions thereof. .

Q. Within ten days followving the closiﬂg of the Lease
Transactions, PNM shall file with the Coqmiséion true and correct
copies of all documents executed in connection with the Lease
Transactions, &all f£ilings with any governmental authority
required to consummate the Lease Transactions, and any order or
otﬁer~official action taken by any other gov;rnmental authority
vhich is required to consummate the lease transactions.

. R. PNM shall, within six months from the date of this
Order, file with this Commission a report, verified by an officer

of PNM before a notary public, reflecting the application made by

.
Y
LY
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the Company of the proceeds ©f the Lease Transactions to the
j?u ses herein authorized, and the amounts opplied to ‘each such
/puﬁe: and PRM shall f£ile like reports at intervalc wf not more
than six oonths thereafter, until PNM bhas account;ﬂ'for the
spplication of the entire proceeds of the Lease ?rans;ctions.

8. The Cbmmissién retains £full ratemaking authority
over the Lease Transaction and the effects thereon on the
Commission's decision in Case No. 1804.

T. ' The Commission retains full authority to disallowv
any or all of the lease expenses vtelating to the Lease
Transaction and authority to disallow any or all of the lease
expenses and transaction costs in' a ratemaking petting on a
used-and-useful basis or on the basis of imprudency in the cost
ofgthe Facilities.

) G * U....This Order is effective immediately.

1 e
rd

V. Copies of this Order shall be mailed to PNM, its
. attorney and the parties to this proceedingt
1 55 UED at Santa Pe, Nev Mexico this 2uwdday of November,
1985, o
NEW MEXICO PUBLIC SERVICE COMMISSION

-

1 BARL
Hearing Examiner

.
‘IG
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BEFORE THE NEW MEXICO PUBLIC SERVICE COMMISSION

' THE MATTER OF THE PETITION OF PUBLIC ) -

WRVICE COMPANY OF NEW MEXICO FOR ) DEC 02 1985
AUTHORIZATIONS RELATING TO THE ) v

PROPOSED SALE AND LEASEBACK OF )

AN UNDIVIDED OWNERSHIP INTEREST )
IN UNIT 1 AND CERTAIN COMMON - ) - CASE NO. 1995

FACILITIES AT PALO VERDE NUCLEAR )

‘GENERATING STATION, )

)

)

)

)

PUBLIC SERVICE COMPANY OF NEW MEXICO,

PETITIONER.

ORDER ADOPTING ERRATA NOTICE

THIS MATTER having come before the Commission on November
30, 1985, and the Commission having considered the record in this
case and being fu;l§ advised in the premises:

The Commission hereby finds, concludes and orders that the
> Qollowing—-ﬂbe and hereby"is adopted. as z.m errata notice, _xl\.y_xg pIro
tunc, to the Commission Order in the captioned matter issued on

November 27, 1985° (the "Order"):
l Paragraph 1 of the Commission's Findings and
Conclusions, on page 1 of the Order, is corrected
by deletion of the phrase "or of the Opinion which
the Commission will be issuing in the immediate
future". .
ISSUED at Santa fe,’New Mexico this 30th day of November,

1985.

NEW MEXICO PUBLIC SERVICE COMMISSION

O | ' f /SUEDEEN G. KELLY,

MARILYN C. B'LEARY, COMMISFIONER







.PUBLIC SERVICE COMPANY OF NEW MEXICO

@ CERTIFICATE

The undersigned, A. J. Robison and J. B. Mulcock, Jr., respectively,

the Senior Vice President andnChief Financial Officer and the Senior Vice
President, Corporate Affairs and Secretary of Public Service Company of
New Mexico, a New Mexieo corporation (hereinafter called the "Company"),
do hereby certify:

That no order amending, modifying, suspending, revoking, cancelling
or annulling the Order of the New Mexico Public Service Commission
(hereinafter called the "Commission") dated November 27, 1985, in Case
No. 1995, a certified copy of which is attached as Exhibit A hereto, is
in effect, and no proceedings for such purpose are pending before, or to
~ 0 the knowledge of the Company, threatened by,- the Commission.

IN WITNESS WHEREOF, the under31gned have executed this Certificate
this 31st day of December, 1985.

47 Aplon

Senior Vice President and
Chief Financial Officer

S\

géplor Vlte Pres1d{ﬁt Corporate Affairs and
cretary







UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the matter of

ARIZONA PUBLIC SERVICE
COMPANY, et al.,
DOCKET NO. STN 50-529

(Palo Verde Nuclear
Generating Station, Unit 2)

- TSR TN TR TR TR TR TR T ]

APPLICATION IN RESPECT OF SALE AND
LEASEBACK TRANSACTIONS BY
PUBLIC SERVICE COMPANY OF NEW MEXICO

EXHIBIT B
ORDER OF THE FEDERAL ENERGY
REGULATORY COMMISSION WITH RESPECT TO
PVNGS UNIT 1






UNITED STATES OF AMERICA
0 . FEDERAL ENERGY REGULATORY COMMISSION

ELECTRIC RATES: Lease: Jurjsciction,

Before Commissioners: Ravmohd J. O'Connor, Chairman:
A. G. Sousa, Charles G. Stalon,
Charles &, Trakbandt and C. M. Naeve.

Public.Service'Company ) Docket No. ELB6-5-000
of New Mexico ) -

ORDER DISCLAIMING JURISDICTION

(Issued‘December 5, 198%)

On October 18, 1985, Public Service Company of New Mexica
(PNM) filed a petition with the Commission requesting a disclaimer
of jurisdiction with regard to a proposed sale and lease-back oy

PNM of its ownership interest in certain facilities.

Qsdict'mn, under sectinn 203 of the Federal Power Act (FPA}, .

o the sale of-facilities claimed by PNM to be non-jurisdic::aral
nerating facilities. PNM aiso seeks a Commission order: (1)

More specifically, PNM requests a disclaimer of Commission

3]
k3
v .
~
.
%

o
isclaiming jurisdicticon over the proposed investors in, and
essors of, the PNM facilities which will e purchased and leased

zack solely for investment purpnses, and which will continue *-~ ne
controlled by PIM; and (2) determining that the investors and
tessors will not, as a result of ownership of the facilities,
the lease-back of the facilities to PNM, become "public utilizias”
gursuant to section 201l(e) of the FPA. ’

~v
M

PNM's petition indicates that it now nwns a 10.2% undivided
interest in the Palo vVerde Nuclear Generating Station (PVNGS),
which consists of three 1,270 MW units. 1/ Only Unit No. | is anw
operational. Unit No. 2 is scheduled for firm power operatior
in the second quarter of 1986, and Unit No. 3 is scheduled for
firm power operation in the second quarter nf 1487,

1/ Other participants in PVNGS include: Arizona Public Service
Company (29.1%); Salt River Project Agricultural Improvement
and Power District (23.19%); and El Paso Electric Company

. (15.9%). The Department of Water and Power of the City of

, Los Angeles, California, ‘will acquire a 5.7% interest from

Salt River on the "“Date of Firm Operation."
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N t No. EL86-5-000 -2 -

'ﬁpNM is propesing te sell and lease back its 10.2% interest
in Palo Verde Unit No. 1 and as nmuch as cne-third of its undivided
10.2% incerest in the common facilities of PVNGS. 2/ Accordin; to
-ne petition, the facilities proposed tc be sold and leased back
are exclusively nuclear generation and ancillary facilities and

do not include any transformation or transmission equipment or
facilities, : :

Notice of PNM's petition was published in the Federal

Register, with comments due on or before November 4, 1985,
No responses have been received by the Commission.

Proposed Transaction:

According to the information provided by PNM, Unit No. 1 was
synchronized with PNM's mai. transmission grid on June 10, 1985,
. PNM has determined that certain benefits to it and its ratepavers
‘can be achieved by the sale and lease~back of Hnit No., 1. These
henefits will ne discussed bhelow.

PNM proposes to sell only generation or generation-associated
facilities. The facilities would be purchased by owner trustees
“gaae would Se acting on behalf of institutional investors. The
Qitutional investors wculd hecld title to their shares of the
) hased facility. The owner trustees would act for the investinrs
and lease the facilities back to PNM under separate lease agreenments
on behalf of each institutional investor.

The facilities are to be sold to the lessors at a fair market
srice that is expected to result in no hook gain or loss to PNM,
I£ all of PNM's interest in fInit No, 1 and the related common
facilities is sold, as proposed, the purchase price would bhe
approximately $S400,000,000. -

The lessors, acting for the equity investors, would lease the
property back to PMM pursuant to a "net lease" under which PNM
would pay all taxes, insurance, operating and maintenance costs,
and all other similar costs associated with the facilities. 1iIn
addition, PNM would make semiannual lease, payments to the lessors

2/ The common facility systems are composed prihérily of
engineering safeguard systems such as cooling towers, radio-
active waste treatment systems, emergency diesel-generator
systems, communication systems, surveilance systems, and
water treatment facilities.
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pocket No. EL86-5-000 -3 -

‘ h would repay and provide a return on the equity investors'
W¥¥ital investment and pay the principal and interest on the debt

otlijations issued to finance the purchase.

The lessors would borrow approximately 70-80% of the purchase
price from a funding corporation formed for that purpose. The
funding corporation would borrow the debt portion of the purchase
price by issuing public debt that would be non-recourse to the .
lessors and the equity investors.- The public debt must be issued’
on terms acceptable to PNM and would be indirectly secured by a
security interest in the facilities and payable from the rentals

due from PNM under the leases.

The basic lease term is anticipated to be 28.5 years with
an option, but not an obligation, to renew each lease for a
renewal term of approximately 2.5 ye .rs at a rental equal to 50%
of the original rent. PNM will have an additional option to
continue renewing the lease at fair market rentals for the
remaining life of the facilities or to exercise an option to
purchase the facilities at fair market value at the end of the
basic lease term or any renewal period. ‘

Any addition, betterment, or enlargement of the facilities,

replacement of units of property within the facilities (capital
Qrovements). will be PNM's obligation under the leases. Such costs,
’ ough 1995, are estimated to be §$55,000,000, but the total capital
improvements during the term of the lesses are expected to he
limited to approximately $200,000,000. PNM may, but is not cdli-
gated to, request the lessors to provide supplemental financing for
the capital improvements. Concurrent with any supplemental
financing, the lease payments would be adjusted to support the
amortization of the additional debt and to preserve the equity
investors' net economic return.

PNM also states that the lessors and PNM would enter into
support agreements which would provide the equity investors with
such rights as may be necessary for them to realize the residual
value of their interests. More specifically, rights in real
property would be granted to the lessors for the estimated economic
life of the facilities to satisfy Internal Revenue Service require-
ments for a true lease classification. PNM would retain ownership
of easements, rights-of-~way, and other property referred to as
"Section 1250 property."” PNM also would retain ownership of the
nuclear fuel and the electric transmission facilities associated
with the generation. 1In the 'event of a total loss of the facilities,
PNM would be required to pay to the lessors an amount equal to any
deficiency between an agreed-upon "casualty value" and the proceeds
of any insurance received by the lessors, Payment of this amount

WTPIP PR AP
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£ e benefit of the equity investors would allow repayment of
ocutstanding debt olus interest, the recovery of any equity _

jnvestment remaining, and the payment of taxes, if any, resulting

1 . . X
from a recapture of tax benefits previously taken by the equity

jnvestors. ‘

PNM's petition recognizes possible chanaes in the Internal
Revenue Code which mav affect the proposed sale and lease-back.
pNM, however, believes that if the sale and lease-back transactions
are consummated and the terms of the leases commence in 1985, the
rent and casualty values in the leases will reflect and retain
the benefits of.depreciation at rates allowed under current tax
laws. However, adjustments to rent and casualty values are
likely to be required by amendments affecting the tax characteristics
of the equity investors' investment. Adjustment may be required
to protect the equity investors' net ecomomic return in consequence
of a reduction in the marainal Federal income tax rate. PNM
states that it will negotiate the nature and extent of any suc
adjustments. .

In the event that a lessor or equity investor becomes subject
to renqulation as a public utility, PNM would be required to re-
purchase the interest of the affected lessor or equity investor.

T rpose of this provision is to ensure that the lessors and
\ed investors are subject only to normal financing risks and
‘not operational risks or responsibilities.

* Inasmuch as the proposed sale and lease-back is intended as
only a financing transaction, the edquity investors and lessors
ar2 to have no authority or responsibility for the ooeration and
maintenance of the facilities. PNM would continue to be responsibhle
fsr the operation and maintenance of the facilities in accordance
with agreements with other. Palo Verde—participants and would bhe
requirad to return the plant in the same condition as oriainally
léased (ordinary wear. and tear excepted) upon termination of the
leases. PNM would have the right to make virtually all decisions
regarding construction, modifications, and operations as if PNM
remained the owner. Arizona Public Service Company will.continue
to be the operator of PVNGS through agreements with PNM and other
utility-owners of PVNGS. . '

PNM states that the primary advantages of the proposed sale
and lease~bhack transaction are two-fold. First, the net present
value of total capital costs would be reduced because the lessors
would be able to finance a greater portion of the facilities with
debt than PNM; in addition, accelerated depreciation for the
facilities would provide greater current benefits to the equity
investors than to PNM if PNM were to retain its ownership interest.
Secd, revenue requirements would be Ievelized over the life of

»”
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facilities under the proposed transaction. PNM states that
the first full year of the leases, revenue requirements would
02 reduced by S40,000,000. PNM expects that the proposed sale
and lease-backs will nroduce at least S140,000,000 of customer
savings-(in present worth) over the life of the facilities as
compared to traditional ratemaking assumptions.

In requesting that the Commission f£ind that the proposed
transaction is not subject to iurisdiction under the FPA, PANM
contends that such a disclaimer of jurisdiction is fully consistent
with the applicable provisions of the FPA and Commission’ precedent,
inasmuch as the facilities include only generation and generaticon-
related equipment and the, lessors and equity investors would
receive no operational control or authority over any facilities.

In addition, the Commission would retain olenary regulatory
authority over PNM, and the proposed financing mechan’'sm would
significantly reduce the present value of ratepayver revenue
requirements associated with the facilities. According to the
petition, none of the participants other than PNM is currently a

public utility, and Commission jurisdiction over sales of electricity

£rom the PVNGS would nrot be affected by the transaction.

L]

Discussion

The basis for PNM's request for a disclaimer of jurisdictison
that the facilities involved are related exclusively to the
ceneration of electric energy.' Section 201(2) of the FPA provid=zsg,
in relevant part: .

The provisions of this subchapter shall

apnly to the transmission of electric energy
in interstare commerce and to the sale of
electric energqy at wholesale in interstate
commerce. . . . The Commission shall have
jurisdiction . . . over all facilities for
such transmission or sale of electric '
energy, but shall not have jurisdiction . . .
over facilities used for generation of
electric energy . . . . (emphasis added).

Section 201(e) defines a "public utility" as "any person who
owns or operates facilities subject to the jurisdiction of the
1]

Commission under this subchapter. . . . 16 U.S.C. § 824(e)
(1982). Section 203(a) of the FPA provides, in relevant part:

No public utility shall sell, lease,

or otherwise dispose of the whole of its

facilities subject to the jurisdiction of

the Commission, . . . Or by any means .
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G ) whatsoever, directly or indirectly, merge

or consolidate such facilities or any
part thereof with those of any_other"
verson . . . without first having secured
an order of the Commission authorizing it
to> do so. (emphasis added).

e

TR
¢

We agree that the facilities, as described by PNM, represent
only generating facilities or ancillary facilities which are not
subject to our jurisdiction wunder section 201(b) of the FPA and,
therefore, are not jurisdictional facilities for purposes of .
Commission approval within the meaning of section 203 of the FPA,
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Any jurisdiction that might attach with respect to the
lessors or equity investors after the proposed transfer of facilities
would be based upon a finding that they were public utilitie-
under the FPA. Such a finding might be grounded on the acquisition
of facilities associated with jurisdictional sales for resale.-
However, we conclude that such a £inding here is not compelled by
applicable Commission precedent. )

The Commission in Pacific Power and Light Company, 3 FERC
4 (119 (1978), disclaimed jurisdiction over parties to a proposed ;
1 nJ transaction similar to the present arrangement. That 5
e involved a punlic utility which entered into an agreement to !
-/ccnvey its interest in a jenerating unit to a construction company !
which, in turn, entered into a loan agreement with a number of
banks to obtain financing. The construction company then conveyed
the facility to a trust created to hold title to the facility for
the benefit of the banks., The trust leased the facility back to
the utility, The issue was whether the trust's or the banks'
interests in the facilities constituted ownership as contemplated
by section 201(e), thereby making those entities subject to the
jurisdiction of the Commission as public utilities.

The Commission, in determining-that neither the trust nor the
banks were public utilities, said:

Although the Parties through their respective
interests in the Trust hold either equitable
or legal title to the Facility they will not
“ operate the Facility. Applicant represents

that it will have complete control over the
“ operation of the Facility, and that the
\ . Parties will have no voice in or dominion
over such operation. The Parties will play
a passive role in the generating and sale of
power from the Facility., . -

Lt
- -
> -
|
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) Secondly, none of the Parties are in the
business of producing or selling electrical
power and all have a principal business other
than that of a public utility. The Parties
are involved in the proposed transaction to
obtain benefits from tax advantages accruing
by virtue of the leverage lease arrangement,

The Commission found that it would be inconsistent with the
intent of the FPA to label the banks or trustee as public utilities
necause they held mere equitable or legal title to facilities, and
were clearly disassociated from the operation of the facilities
and the sale of power. The lease arrangement was described as
assentially a financing device which served to reduce the utility's
cost of service and did not create in the trust or the banks the
status of a "public utility." 3/

] ™

2y

The same considerations are present in the instant proceeding:
the sale and lease-back is merely a financing device reducing PNM's
cost of service., Further, the lessors and the eguity investors
will not operate or control the facilities and they are not in
the hbusiness of producing, selling, or transmitting electric
sower.. Accordingly, we shall disclaim jurisdiction over the

H rs and equity investors, as requested by PNM. We note, Y,
~ er, that this order makes no findings with respect to .any it
_}j tsdictional rate or accocunting issues appl.icable to PNM, 2

a2xcept that, consistent with Pacific Power & Light Co., and the ol

other orcders cited herein, we shall require PNM to record any ﬁﬁ

reacquisition of the plant 2n its bocks at original cost less @;
depreciation. B¢
. fiten An

e

The Commission orders: Fy!
15y

(A) The sale of PNM's interest in the Palo Verde Nuclear 3

Generating Unit No. 1 and related ancillary facilities as descrined ?}

tn its application is not a jurisdictional transaction within the ik

meaning of section 203 of the Federal Power Act. : #R

e
MIE:
.(B) The lessors and equity investors, participating in the gﬁf

proposed sale and lease-back of facilities as set forth in PNM's i

application, will not become public utilities solely by virtue of £CH:

such participation. i

it

3/ The Commission recently applied the same rationale in ¢ éﬁ

United Illuminating Company, 29 FERC § 61,270 (1984). See S
also Letter Orders issued in Carolina Power and Light Company, ﬁﬁ
Docket No. E-8789- (July 14, 1974), and Chase Manhatten %@
. rvice Corp., et al., Docket No. E-8870 (September 9, gg

» 75). ) , 5

o : W
5
B
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' © |

(C). The foregoing disclamer of jurisdiction is without
crejudice to the authority of this Commission or any other
requlatory body with respect to rates, service, accounts, valuatien,
2stimates or determinations of cost, or any other matter which 1s
now pending or which may come before this Commission. »

By the Commission.

( SEAL)

' oo F Bk

Kenneth 7. Plumb,
Secretary.

i}

[ . .
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION
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In the matter of

ARIZONA PUBLIC SERVICE
COMPANY, et al.,
DOCKET NO. STN 50-529

(Palo Verde Nuclear
Generating Station, Unit 2)

- Y VR TR TR T oo 00 00 "

APPLICATION IN RESPECT OF SALE AND
LEASEBACK TRANSACTIONS BY
PUBLIC SERVICE COMPANY OF NEW MEXICO

EXHIBIT C

SUPPLEMENT TO GENERAL INFORMATION CONCERNING
PUBLIC SERVICE COMPANY OF NEW MEXICO







(d) (3) (i) state of incorporation and principal location:

PNM is an investor-owned corporation organized and existing
under and by virtue of the laws of the State of New Mexico. 'Its
principal offices are in Albuquerque, New Mexico. PNM provides
electric services to (1) a large area of north central New
Mexico, including the cities of Albuquerque, Belen, Bernalillo,
Santa Fe and Las Vegas, (2) Deming in southwestern New Mexico
and (3) Clayton in northeastern New Mexico. PNM also provides
wholesale electric service to the City of Gallup, the City of
Farmington, Plains Electric Generation & Transmission
Cooperative, Inc., and Texas-New Mexico Power Company. PNM dis-
tributes natural gas through its Gas Company of New Mexico divi-
sion to most of the major communities in New Mexico, including
Albuquerque and Santa Fe.

(d) (3) (ii) Name of directors and principal officers:

Directors of Public Service Company of New Mexico

J.P. Bundrant
President and Chief Operating Officer,
Electric Operations
Public Service Company of New Mexico

A.B. Collins, Jr.
President
Reddy Communications, Inc.
Albugquerque, NM

J.D. Geist .
Chairman and President ,
Public Service Company of New Mexico

C.E. Leyendecker
Chairman of the Board and
Chief Executive Officer
United New Mexico Bank at Mimbres Vvalley
Deming, NM

A.G. Ortega
Attorney at Law
Ortega & Snead, P.A.
Albugquerque, NM

R.R. Rehder
Professor of Management
Robert O. Anderson Graduate School of Management
University of New Mexico
Albuquerque, NM




"
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R.B. Rountree
Senior Vice President
Public Service Company of New Mex1co

R.B. Stephens
. Stephens-Irish Agency, Inc.
Las Vegas, NM

E.R. Wood
President
Wood & Hill Corporation
*Santa Fe, NM

H.L. Galles, Jr.
Director Emeritus
Chairman of the Board
Galles Chevrolet Company
Albuquerque, NM

Principal Officers of Public Service Company of New Mexico

PNM CORPORATE

J.D. Geist
Chairman and President

J.B. Mulcock, Jr.
Senior Vice President,
Corporate Affairs and Secretary

A.J. Robison
Senior Vice President
and.cChief Financial Officer

R.B. Rountree
Senior Vice President

M.A. Clifton
Vice President,
Corporate Financial Planning

B.D. Lackey
Vice President and
Corporate Controller







J.K. Murphy
Vice President, Regulatory
and Business Policy

H.L,. Hitchins, Jr.
Assistant Secretary and
Assistant Treasurer

M.J. Marzec .
Assistant Treasurer

M. Mason—-Plunkett
Assistant Secretary

0.S. Beach
Assistant Secretary

PNM ELECTRIC

J.P. Bundrant
President and Chief Operating Officer,
Electric Operations

C.D. Bedford
Senior Vice President, -
Revenue Management

W.M. Eglinton
Senior Vice President,
Operations

J.L. Wilkins .
Senior Vice President,
Power Supply

J.L. Godwin
Vice President, .
Power Production and
Manager, San Juan Station
R.A. Lake
Vice President, ,
Procurement and Material Services







0 M.A. McDonald .
Vice President,
Human Resources and
Support Services

R.F. Mershon
Vice President,
Regional Divisions

D.J. Morse
Vice President,
Albuquerque Division Operations

R.M. Wilson
Controller, Electric Operations
and Assistant Secretary

W.C. Wygant
Vice President,
Administration

GAS COMPANY OF NEW MEXICO

, J.T. Ackerman
G President and Chief Operating Officer,
Gas Operations

J.J. Ruiz
District Vice President

W. Jo Real !
Regional Vice President,
Central

T.D. Rister
District Vice President

D.L. Pickel
District Vice President,
Chief Engineer

G.D. Mische
District Vice President,
Permian
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M.H. Lambert
Vice President,

Gas Supply

J.C. Wyman
Regional Vice President,
Western

D.W. McPearin
Vice President, Controller and
Assistant Secretary

D.J. Davis
Regional Vice President,
Eastern

E.R. Corliss
Vice President,
Pipeline Operations

T.H. Morse .
Vice President, Engineering and
Operations

H.O. Pocock
Vice President, Human Resources
and Administrative Support

D.N. Kirkland
District vVice President,
San Juan

Bach of the directors and principal officers of PNM is a citizen

of the United States of America.







