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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMXC SAFETY AND LICENSING BOARD

~OCHRE,~>

USf,)qp

10/98t e

Office ef fhe gecret y6 DDckeQg g g<+~Ace

Xn the Matter of )
)

ARIZONA PUBLIC SERVICE )
COMPANY, et al. )

)
(Palo Verde Nuclear Generating )
Station, Units 1, 2 and 3) )

)

DOCKET NOS. STN 50-528
STN 50-529
STN 50-53

4f

u.s. 981 Ie
JOINT APPLICANTS'OTION TO COMPEL

INTERVENOR TO ANSWER INTERROGATORXES

Joint Applicants Arizona Public Service Company,

Salt River Project Agricultural Improvement and Power District,
Southern California Edison Company, El Paso Electric Company,

and Public Service Company of New Mexico ("Joint Applicants" )

hereby move the Atomic Safety and Licensing Board ("Board" ) for
an order compelling Intervenor Patricia Lee Hourihan ("Intervenor" )

to respond to certain interrogatories served upon her by Joint

Applicants on May 22, 1981. Specifically, Joint Applicants seek

responsive answers to the following interrogatories:

"63. Describe in detail how you came to learn
that some of the concrete slump tests performed by
Engineering Testing Labs for PVNGS Units 1 and 2
were falsified. Did you acquire such knowledge
based upon conversations, consultations, corres-
pondence or any other type of communications with
one or more individuals? . If so,

(a) Xdentify by name and address each
such individual.

81071502ii 8i0706
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(b) Describe the nature of each commun-
ication with each such individual, when it, occurred,
and identify all other individuals involved.

(c) Describe the information received
from each such individual.

(d) Identify each letter, memorandum,
tape, note or other record related to each conver-
sation, correspondence, or other communication with
such individual.

64. Identify by name and address each and
every individual who you know oz have .reason to
believe participated in the falsification of the
concrete slump tests. For each individual so
identified, explain in detail how you came to
learn that such individual participated or may
have participated in the falsification of the con-
crete slump tests..

65. For each and every concrete slump test
which you claim was falsified, explain what aspect.
or aspects of the test were falsified. If informa-
tion was falsified, describe such information, and
state what the false values of such information are.
As to such information, state what the true value
should be."

Each of the above-quoted interrogatories relates to
Intervenor's Contention No. 8, which'eads:

"The base mats for Units l and 2 are not structur-
ally able to support the systems and equipment in-
side containment, because some of the concrete
slump tests performed by Engineering Testing Labs
for Units l and 2 were falsified."

Intervenor provided no factual basis for alleging that
the concrete slump tests'ere falsi'fied. Accordingly, it, fell
upon Joint Applicants to uncover the basis for the contention

through discovery. The above-quoted interrogatories constitute
the heart of Joint Applicants'iscovery efforts made thus far.
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In Intervenor's Answers to Joint Applicants'irst
Set of Interrogatories, dated June 26, 1981, Intervenor refused

to respond, relying instead upon the following objection to all
three of the interrogatories:

. "Object on the ground that the interrogatory
calls for information which is irrelevant,
immaterial, and not designed to lead to the
discovery of admissible evidence."

This objection is deficient for several reasons. First,
the Commission's Rules of Practice provide:

"Failure to answer or respond shall not be
excused on the ground that the discovery
sought is objectionable unless the person
or party failing to answer or respond has
applied for a protective order pursuant. to
paragraph (c) of this section."
10 CFR 5 2.740(f)(1); see Pennsylvania

Steam Electric Station, Units 1 and 2), LBP-
79-31, 10 NRC 597, 601-02 (1979) .

No application for a protective order has been filed by Intervenor.

Accordingly, her failure to respond cannot be excused, and an order

by the Board compelling proper responses is warranted.

Second, the basis for objection stated by Intervenor

provides no legal justification for her failure to answer. The

information sought by Joint Applicants goes to the very essence

of Contention No. 8. To say, as Intervenor does, that Intervenor's

source of information (Interrogatory No. 63), identification of
the individuals who falsified the tests (Xnterrogatory No. 64),

and a description of the information which was falsified (Inter-





rogatory No. 65) are irrelevant, immaterial and not designed

to lead to admissible evidence is the height of absurdity.

Tests cannot falsify themselves; only people can falsify
tests. Therefore, any person who has knowledge respecting

the alleged falsification of the concrete slump tests would

possess relevant and material evidence. It thus becomes

necessary to identify such people and to talk to them, in
order to learn whether the contention has any merit. Likewise,

it is relevant and material to identify the specific aspect of
the test and the specific information that, was falsified. If
Intervenor truly believes that such matters are irrelevant and

immaterial, Joint, Applicants find it impossible to conceive of
evidence which Intervenor would acknowledge to be relevant and

. material to her contention.

A recent licensing board decision clearly supports

Joint Applicants'osition and the appropriateness of their
interrogatories. In Houston Li htin and'Power Company, et al.
(South Texas Project, Units 1 and 2), LBP-80-11, ll NRC 477

(1980), CEU, one of the intervenors in the case, co-sponsored

contentions involving alleged construction deficiencies and

falsification of certain construction records. In responding

to interrogatories on these contentions, some of which apparently

requested the identity of CEU's informant, see id. at 479-80.,

the intervenor declined to provide any substantive answers.

Both the Applicants and the NRC filed motions to compel CEU

to respond further to their interrogatories. In directing





CEU to answer the 'interrogatories, the licensing board reasoned

as follows:

"As the Applicants and Staff each point
out, this response is unsatisfactory. '[T]he
purpose of discovery is to enable each party
rior to hearing to become aware of the posi-

tions o each adversary party on the various
issues in controversy, and the information
available to adversary parties to support those
positions.'ennsylvania Power and Li ht'om an
(Susquehanna Steam Electra.c Stat>on, Units 1 and
2), LBP-79-31, 10 NRC 597, 600 (October 30, 1979)
(quoting from unpublished Memorandum and Order in
that. proceeding, dated August 24, 1979). Tofulfillthis purpose, it* is not necessary for
a party such as CEU to perform extended research
or data gathering in order to respond. Where, as
here, interrogatories are merely seeking to
uncover the basis for and .rationale of a conten-
tion, a party must delineate the information, if
any, currently in its possession (and the source

h ' 1'*
parte.cular subject. Presumably, it must have
relied on information of some sort to formulate
a contention; such information must be revealed.
A party may, of course, indicate areas of its
case which are still under development and where
incomplete substantive answers are all that can
be furnished. The identity of prospective wit-
nesses may be such an area. (Responses such as
this must be supplemented, as provided in 10 CFR
2.740(e).) . But, we stress again that a party
must, in response to discovery requests, identify
the information, if any, which it, possesses and
on which it is basing its contentions." Id. at
478-79 (emphasis added in part).

l/ In dealing with a separate contention relating to the adequacy
of the protection of the facility against hurricanes, the licensing
board stated:

"We note that certain of the interrogatories
seek identification of persons upon whom CEU
relies or has relied (as distinguished from those

.whom CEU intends to call as witnesses). This is a
4 ~'
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The licensing board in Houston Li htin an'd Power

~Com an made a further point respecting the interrogatories

on falsified construction records. It noted that. CEU had

stated that workers at the South Texas Nuclear Power Plant were

fearful of harassment and had insisted (apparently to CEU) that,

their names not be divulged until a later time. Id. at 479.

In resolving this matter, the licensing board stated:

"[W)here revealing the name of an informant
or proposed witness or member, in response to
discovery or other NRC requirements, would
occasion harm to or reprisal against such
person, a licensing board can and should take
steps to protect, that person, consistent with
achieving to the extent. possible the purposes
of NRC's discovery rules or other requirements.
For that reason, even though some revelation
of names may be required, the .Board may well
limit 'disclosure to an extent necessary to
avoid, the anticipated harm'or reprisal.
Therefore, if CEU believes that, in answering
interrogatories on Contentions l.and 2 (as we
have directed) or any other contentions, it
will subject its informants or witnesses to
harassment, it should request a protective
order." Id. at 480 (footnote omitted).

1/ (Continued) From the context of the licensing board's discus-
sion, it is evident that. the "persons upon whom CEU relies or has
relied" referred to CEU's informants. See id.
2/ Joint Applicants are aware of the recent decision by the
Appeal Board in the South Texas proceeding which vacated the
licensing board's order directing the NRC Staff to disclose the
names of confidential informants to the zntervenors, including
CEU. Houston Li htin and Power Com an , et al. (South Texas
Project, Unz.ts 1 and 2 , 2 CCH Nuclear Re ulatzon Reporter 930,
586, ALAB-639 (May 8, 1981). The Appeal Board based, its decision
on "the Government's privilege to withhold from disclosure the
identity of persons who furnish information of violations of law.'"
ld., guo~incu Roviaro v. United States, 353 U.S. 53, 59 (1957) .

(Continued)



Joint Applicants are aware that. Intervenor did not.

object to Interrogatories Nos. 63-65 on the ground that reveal-

ing the name(s) of her informant(s) would result in harm to or

reprisal against such person(s). However, if such concern con-

tributed to Intervenor's decision to object, to such interroga-
tories, the licensing board. s decision in LBP-80-11 makes clear
that such concern is not grounds for objection, although anti-

P

cipated harm or reprisal may justify a limitation on disclosure.
Because Intervenor's objection is without merit,

Intervenor should be compelled to answer the three interroga-
tories to which she objected.

2/ (Continued) The Appeal Board added:

"This 'informer's privilege'btains not only
in criminal cases but exists (perhaps even
more strongly) in civi'1 cases

That the privilege applies in [NRC]
proceedings is not disputed; long-standing
decisions and express Commission regulations.
eliminate any debate. 10 CFR 552.744(d),
2.790(a)(7) . . . . 10 CFR 521.2." ALAB-
639 (footnotes omitted).
It was expressly noted in a separate opinion that CEU

could not claim even a qualified privilege against disclosure
of its informant. Id., opinion of Ns. Kohn, dissenting in part/
at n.13. Thus, the decision by the Appeal Board in no way under-
mines the licensing board's holding in LBP-SO-ll.





WHEREFORE, Joint Applicants move this Board for an

immediate order compelling Intervenor to respond to Interroga-

tories Nos. 63-65 quoted herein.

Dated: July 6,'1981.

Respectfully submitted,

By
Arthur C. Ge
Charles A. ischoff
3100 Valley Bank Center
Phoenix, Arizona 85073

Attorneys for Joint
Applicants
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to Compel Intervenor to Answer Interrogatories" have been
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States mail,,properly addressed and with postage prepaid, this
6th day of July, 1981.
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Washington, D.C. 20555

Bruce Meyerson, Esq.
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the Public Interest
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Robert M. Lazo, Esq.
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Dr. Dixon Callahan
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