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ATTN: SECY /Docketing Service Branch 

Introduction 

In September 1995, Chairman Jackson initiated a strategic assessment and 
rebaselining effort at the Nuclear Regulatory Commission (NRC) in response to the rapidly changing 
environment in which the NRC conducts its activities. The NRC rebaselining initiative, which 
appears to be an outgrowth of the Clinton Administration's concept of "reinventing government," 
was intended to take a "new" look at the NRC and to redefine the agency's functions and the means 
by which they are accomplished. A rigorous screening process was then to be applied to these 
redefined activities to produce (or re baseline) a new set of assumptions, goals, and strategies for the 
NRC. The NRC rebaselining initiative is ultimately intended to provide the bases for development 
and implementation of an agency-wide Strategic Plan which will allow the NRC to meet current and 
future challenges. 

As part of this initiative, the Commission presently is considering sixteen issue papers 
that discuss key strategic issues -- referred to as "direction setting issues." The Commission's final 
decisions on the issue papers will be used in developing the Strategic Plan for the NRC. During the 
week of September 16, 1996, the issue papers were made available to the public for comment. See 
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U.S. NRC Office of Public Affairs, No. 96-121, September 13, 1996. On October 7, 1996, the NRC 
requested public comment on the initiative through a series of public meetings. 61 Fed. Reg. 52,475. 
The comment period was subsequently extended to December 2, 1996. 61 Fed. Reg. 58,430. 

Provided below are the comments of the Nuclear Utility Backfitting and Reform 
Group (NUBARG)Y NUBARG's comments focus broadly on the scope and results of the NRC 
initiative, and do not respond to specific points outlined in each of the sixteen issue papers. As 
explained in greater detail below, NUBARG's comments delineate important considerations that can 
assist the NRC achieve the fundamental objectives of the rebaselining initiative on an ongoing long
term basis. We do not expect the NRC to embrace immediately all of the recommendations outlined 
below, but hope they provide ideas fqr reforms and efficiency improvements in years to come. 

Discussion 

The strategic assessment and rebaselining initiative strives to take a "new" look at the 
NRC and the performance of its regulatory function by conducting a reassessment of agency 
activities. The overriding goal is to redefine the basic nature of the NRC regulatory function and 
process. It is NUBARG's expectation that the suggested regulatory improvements discussed below 
will help the NRC achieve the overall objectives of the rebaselining initiative. 

The time is ripe for meaningful change at the NRC. Not only are there fewer 
operating plants today, due to premature shutdowns, but also there has been a dramatic decrease in 
the issuance of new licenses over the past decade. Issuance of new or renewed operating licenses, 
pursuant to Parts 52 and 54, also remains an uncertainty. Moreover, improved overall performance 
by licensees illustrates that commercial nuclear power is a mature industry, notwithstanding 
problems at Millstone and the technical and regulatory issues that arise at specific plants on 
occasion. As a result, the NRC licensing function has dwindled over the years, and it is time for the 
NRC to initiate some significant restructuring and streamlining in this area. 

Below are some specific suggestions, identified under six broad themes, by which 
the NRC can realize efficiencies in the performance of its regulatory functions. The NRC should 
consider adopting regulatory initiatives and/or proposing legislation, as appropriate, in support of 
the fundamental changes outlined below. 

l i NUBARG is a consortium of 16 nuclear utilities formed in the early 1980s, which 
participated actively in the development of the NRC backfitting rule (10 C.F.R. § 50.109) 
in 1985, and which has worked closely with the NRC on backfitting and reform initiatives 
since that time. 
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1. NRC Structure and Functions 

Certain NRC Staff offices are established by statute. The Energy Reorganization Act 
of 1974 (ERA), which created the NRC, established the offices of Nuclear Reactor Regulation 
(NRR), Nuclear Material Safety and Safeguards (NMSS), Nuclear Regulatory Research (RES), as 
well as the position of Executive Director for Operations (EDO). This structure was established at 
a time when the NRC was heavily engaged in licensing new plants. Since the 1970s, the NRC 
licensing function has steadily dwindled, except for advanced reactor work and license renewal. It 
is not anticipated to significantly grow in the near future, even assuming the renewal of existing 
plant operating licenses pursuant to Part 54. Thus, the NRC should reexamine the structure and 
functions of the Staff offices. Possible actions include the following. 

• Delete the statutory requirements in the ERA governing the organization of Staff 
offices -- EDO, NRR, RES, NMSS. Elimination of such statutory requirements 
would give the NRC more flexibility to establish the Staff organization as it believes 
best. 

• For example, many of the NMSS power reactor functions could be consolidated in 
NRR -- e.g., security, decommissioning, and independent spent fuel storage. It is 
inefficient for licensees to deal with separate offices on power reactor issues. Based 
on such a consolidation, the NRC could then examine whether NMSS should remain 
as a separate office. 

• Rulemaking functions should be taken out of RES and placed in the implementing 
office (e.g., NRR for reactor issues). This would better ensure that the implementing 
office is responsible for the formulation of new rules. Further, personnel responsible 
for formulating the inspection guidance that accompanies NRC regulations also 
should be involved in the rulemaking process. Doing so would ensure coordination 
and consistency between NRC rules and inspection guidance. Review of inspection 
guidance by the Committee to Review Generic Requirements (CRGR) also would 
ensure consistency between rules and inspection guidance. 

• Examine overlap in current investigative functions among the Office of Inspector 
General, Office oflnvestigations, General Accounting Office, Department of Labor, 
Department of Transportation, the Environmental Protection Agency, and the 
Occupational Safety and Health Administration. While each has distinct 
responsibilities, there is clearly overlap and duplication of effort (e.g., between 01 
and DOL on whistleblower cases). 
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• Some Regional functions, particularly inspection activities (other than the Resident 
Inspector functions), should be moved to Headquarters. This would improve 
consistency in the inspection process and avoid inconsistent interpretations among 
the Regions. 

2. New Information Technology 

As with most federal agencies, the NRC regulatory process should be streamlined and 
improved in view of available electronic information technology. Some specific changes applicable 
to the NRC include the following. 

• With greater on-line public access to the agency, the NRC should review the need for 
setting a new "threshold" or form for the filing of Section 2.206 petitions and 
allegations. The NRC should be empowered to disposition informal allegations 
summarily if they do not meet a threshold of significance warranting further review. 
For example, allegations with no nuclear safety significance should be referred to the 
licensee with no further obligation to report back to the NRC. 

• The Sholly license amendment process of AEA § 189 could be made more efficient 
with better on-line access to information. A more expeditious process for the NRC 
to act on "no significant hazards considerations" (NSHC) amendments should be 
implemented. The NRC's current 30-day comment process was adopted at a time 
when an assumption of a full week for mail on both ends was not unreasonable. That 
is no longer necessary. 

• Some NRC reporting requirements could be eliminated or improved in view of 
enhanced NRC access to plant information. For example, 60 days should be allowed 
for submittal of an LER (as opposed to the current 30 days) when the NRC already 
has access to underlying information through its Resident Inspectors or other means. 

3. Competitiveness/Restructurin2 of Electric Industry 

The NRC regulatory process under the AEA should be updated in view of the changes 
that have occurred in the electric power industry since the 1950s, and in particular industry 
restructuring in the new competitive environment. It would be helpful if the NRC would reexamine 
the regulatory approval process that will apply to utility reorganization or restructuring initiatives 
requiring NRC approval. Such a reexamination could identify the issues that should properly be the 
focus of consideration in contested hearings on the transfer or amendment of a utility's facility 



WINSTON & STRAWN 

e 

e 

December 2, 1996 
Page 5 

operating license. For example, guidance could be formulated for the agency's Licensing Boards 
which requires a direct safety basis for contentions admitted in restructuring proceedings. 

4. Maturity of Agency and Industry 

Compared with the situation in the 1960s and early 1970s, commercial nuclear power 
is now clearly a mature industry. Most plants are approaching the halfway point in their operating 
lives, and U.S. plant performance is now comparable to or better than the rest of the world. In 
addition, with probabilistic risk assessment (PRA), it is now possible to quantify risk better than ever 
before. 

The NRC regulatory scheme is also mature. Plant safety is well above the minimum 
level of adequate protection, and new issues with actual safety significance have been relatively rare. 
The NRC has also increasingly encouraged licensees to find and fix their own problems through self
assessments. In view of this maturity, it may be time for the NRC to reexamine aspects of its 
regulatory scheme. Actions such as the following might be undertaken by the NRC. 

• There is currently no definition of "how safe is safe enough." The NRC could move 
towards establishing an effective definition by allowing an exclusion from new 
regulations based on plant performance or PRA. For example, when adopting new 
regulations, the NRC should consider an exclusion for plants below a certain PRA 
threshold in the area of concern or with certain design features. 

• In addition, it would be beneficial to implement an expedited process for evaluating 
and approving administrative changes to Technical Specifications. There is currently 
an incredible waste of licensee and government resources in the processing of such 
requests associated with, for example, the Federal Register notice process. While 
Technical Specification improvement efforts will help considerably, a strong 
argument could be made that a streamlined change process would be appropriate for 
minor, administrative changes to Technical Specifications in place of the current 
overly legalistic amendment process. This may require an amendment to Section 182 
of the Atomic Energy Act to modify the provision defining all Technical 
Specifications as part of the operating license. Under such an expedited process, 
Technical Specification changes of an administrative nature could be self-executing, 
while those that meet a safety threshold would still require prior NRC approval 
through a license amendment (with public notice/hearing opportunity). Development 
and implementation of an expedited process, as discussed above, would conserve 
both Staff and licensee resources, while at the same time preserve public 
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part1c1pation in conjunction with the approval of Technical Specification 
amendments that are truly related to the protection of public health and safety. 

5. Enhancement of Back.fit Control Processes 

As part of the NRC rebaselining initiative, the Commission should consider certain 
enhancements to the existing backfit control processes, as set forth in 10 C.F.R. § 50.109. The 
backfitting rule is intended to ensure that the NRC does not impose backfits upon licensees without 
properly evaluating the relationship of proposed backfits to the protection of the public health and 
safety and the resource impact on licensees. The protections provided by the NRC's backfitting 
processes are both procedural (i.e. , the requirements set forth in § 50.109 regarding backfitting 
analyses) and organizational in nature (e.g., CRGR oversight and review of Staff backfitting 
analyses). The recommendations set forth below would ensure that the NRC follows its own 
procedures and makes full use of the expertise within the agency in the evaluation of proposed 
backfits, thereby precluding the expenditure of both its and industry's valuable resources on backfits 
that cannot be justified in accordance with NRC regulatory requirements in 10 C.F .R. § 50.109. 

• The scope of the backfitting rule is broadly defined to include "modification of or 
addition to systems, structures, and components, or design of a facility; ... or the 
procedures or organization required to design, construct or operate a facility; any of 
which may result from a new or amended provision in the Commission rules or the 
imposition of a regulatory staff position interpreting the Commission rules that is 
either new or different from a previously applicable staff position .... " 10 C.F .R. 
§ 50.109(a)(l) (emphasis added). Accordingly, the provisions of the backfitting rule 
are not limited to the promulgation of new NRC regulations. Rather, the backfitting 
rule's protections encompass new Staff interpretations of existing Commission 
regulations. 

• Recently, however, the Staff appears to have circumvented the backfitting protections 
that apply to such interpretations and corresponding Commission initiatives. For 
example, the CRGR review function was apparently bypassed or used in only a 
limited fashion with respect to three recent initiatives with broad implications -- the 
Interim Guidance on 10 C.F.R. 50.59, dated April 9, 1996; the Spent Fuel Pool 
Action Plan; and the October 1996 § 50.54(f) letter requesting design basis 
information. The Commission formed the CRGR in November 1981 to assist in 
reviewing the large number of generic requirements arising from the TMI action 
items. The objectives of the CRGR were to eliminate unnecessary burdens on 
licensees, reduce exposure of workers to radiation in implementing requirements, and 
conserve NRC resources while ensuring public health and safety. Since that time, 
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the CRGR has served an important function in the backfitting arena by acting as a 
single agency-wide point ofreview for all generic correspondence requesting power 
reactor licensee action. It reviews generic requirements from both a cost-benefit 
technical adequacy point of view, as well as Staffbackfitting analyses. The CRGR 
should continue to serve these functions in an effective and meaningful manner by 
being brought into the backfitting review process on a timely basis in conjunction 
with each and every Staff generic action that would impose new requirements on 
licensees or constitutes a generic change in a Staff interpretation of an existing 
requirement. 

In early 1996, the Commission approved major changes to the CRGR Charter 
reflecting its approval of a trial program for CRGR review of selected generic issues 
and new requirements in the nuclear materials arena. SECY-96-032, February 9, 
1996. At the same time, the Commission approved additional changes to the CRGR 
Charter that better enable it to consider a proposed generic backfit's safety benefits 
from a qualitative perspective. NUBARG strongly urges the Commission, as part of 
its rebaselining initiative, to institutionalize the "trial" program on a permanent basis 
and, even more importantly, ensure that CRGR is consistently "brought into the 
loop" to review potential generic backfits. Input from CRGR is beneficial not only 
in the evaluation of proposed generic backfits' safety implications, but also in the 
prioritization and scheduled implementation of cost-justified backfits. 

Another area ripe for enhancement in the backfitting arena is the practice of resorting 
to the General Design Criteria (GDC) in 10 C.F.R. Part 50, Appendix A, as the 
justification for applicability of the compliance exception to the backfitting rule. 10 
C.F.R. § 50.109(a)( 4)(i). A recent example is the Staffs conclusion that a backfitting 
analysis was not required in conjunction with the issuance of Generic Letter 96-06 
because the requested actions were considered to be compliance backfits. The GDC 
are design criteria which plants were found to meet at the time of initial licensing to 
the extent applicable. The GDC should not be used as a basis for imposing backfits 
of an operational nature without the cost-benefit analysis required by Section 50.109. 
In addition, the criteria are so sweeping in scope that their application as the basis for 
imposition of the compliance exception to § 50.109 essentially "swallows" the rule 
by undercutting the Commission's original expectation that the compliance exception 
apply in instances where licensees are not in compliance with known and established 
agency requirements. See 50 Fed. Reg. 38,097, 38,103 (1985). 

• Finally, the initiation of a formal backfitting appeal is a time- and resource-intensive 
activity. Further, the specter ofretaliation -- be it real or perceived -- hangs heavy 
over the such appeals, be they successful or unsuccessful. Given the important 
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resource conservation benefits inherent in the backfitting evaluation and appeal 
process, the rebaselining initiative should endeavor to ensure that the process is 
widely used and user-friendly. As part of this endeavor, the Commission should 
consider augmenting the backfitting "appeal" process of Management Directive 8.4 
to allow for the identification and preliminary investigation of issues. The 
identification of potential backfitting actions should be governed by a lower 
threshold of "admissibility" and should be dispositioned in accordance with an 
expedited investigation process. Either the CRGR Staff or an agency "ombudsman," 
similar to that recommended by the Administrative Conference of the United States 
in 1990 (i.e., 55 Fed. Reg. 34209, § 305.90-2), could be given the authority to 
disposition potential backfitting issues that satisfy this lowered threshold. 

All these initiatives in the back:fitting arena could help ensure that Commission 
policies and priorities are carried out by avoiding unauthorized imposition of backfits without the 
safety and cost analysis required by Section 50.109. This in turn will ensure that agency and licensee 
resources are devoted to those measures that truly benefit safety in a cost-efficient manner. 

6. Consistency in the Re2ulatory Function 

The NRC regulatory process should be reviewed and modified to achieve consistency 
within the agency regarding the performance ofNRC regulatory functions . Inconsistency in the 
implementation of such regulatory functions, either within Headquarters, among the Regions, or 
between Headquarters and the Regions, is wasteful of both NRC and licensee resources. Actions, 
such as the following, should be considered by the NRC to improve intra-agency consistency. 

• One area in which consistency can be easily achieved is that involving the premature 
enforcement of evolving regulatory standards. For example, enforcement actions 
based on potentially new or evolving interpretations of Section 50.59 should be held 
in abeyance until the agency interpretation reaches its final fruition and is no longer 
in an evolutionary state. We recognize the NRC's recent initiative to allow an 
enforcement grace period for voluntary programs to address compliance with the 
FSAR. However, there are other enforcement actions being taken for alleged 
violations of 10 C.F.R. § 50.59 where the same principles of fairness should prevail, 
yet unfortunately do not surface. In short, enforcement should not be the vehicle by 
which the NRC announces and implements evolving interpretations of its regulations. 
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For example, interim NRC inspection guidance issued in April 1996I1 provides that 
compensatory actions to offset uncertainties and small increases in the probability of 
occurrence or consequences of an accident previously evaluated must "clearly 
outweigh any potential increase in such probability." That interim guidance is part 
of the NRC "Action Plan for Improvements to 10 CFR 50.59 Implementation and 
Oversight," dated April 15, 1996. The action plan recognizes that the issue of the 
"probability may be increased" criterion of Section 50.59 (and related application of 
PRA techniques) is one of several issues in need of clarification and that a final paper 
to the Commission on the action plan is not scheduled for issuance until February 
1997. Thus, this is clearly an area of uncertainty at the present time. Nevertheless, 
in a recent enforcement action, the NRC suggested that compensatory measures can 
no longer be credited to offset small potential increases in probability. This 
represents a potential new Staff position concerning what constitutes an "unreviewed 
safety question" (USQ) as defined in Section 50.59. Another area of uncertainty at 
present is how "margin of safety" is to be defined for Section 50.59 purposes. It is 
premature and wasteful for the Staff to implement, for enforcement purposes, 
potentially new interpretations concerning the requirements of Section 50.59 until the 
NRC, after appropriate management review, has resolved the interpretational 
differences that now exist. 

Another means by which to promote the efficient use of agency and licensee 
resources, as well as to ensure consistency within the agency, is to focus NRC 
enforcement actions on true safety significant issues. The NRC should not blindly 
equate strict, verbatim compliance with all regulations with safety significance. It 
would be more efficient for both licensees and the NRC, as well as consistent with 
the protection of the public health and safety, to focus enforcement sanctions on 
noncompliance issues that are safety significant. The NRC Enforcement Policy is 
premised on several levels of enforcement protection, based on both actual and 
potential for safety consequences. This graded assessment of safety significance 
inherently reflects the fact that not all regulatory noncompliance issues have equal 
safety significance. The Commission, in the past, has recognized that both the 
Atomic Energy Act and NRC regulations support the conclusion that the choice of 
remedy for regulatory violation is within the sound judgment of the Commission, and 
not foreordained. See Petition for Emergency and Remedial Action, CLI-78-6, 

NRC Inspection Manual, Part 9900, "10 CFR Guidance -- 10 CFR 50.59 Interim Guidance 
On The Requirements Related To Changes To Facilities, Procedures and Tests (Or 
Experiment)," dated April 4, 1996. 
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7 NRC 400, 406 (1978). Enforcement actions are designed to have a deterrent effect 
and, as such, enforcement actions for noncompliance of NRC regulations should be 
directed at safety significant issues. 

Another means to promote the efficient use of resources is the exemption process . 
Exemptions to NRC regulations under 10 C.F.R. § 50.12 should continue to be 
granted by the Commission consistent with NRC regulations. NRC regulations are 
pervasive, broad, and generic. As such, the Commission recognized when 
promulgating clarifications to the exemption rule in 10 C.F .R. § 50.12'J/ that it is not 
possible for the body of NRC regulations to predict and accommodate every 
conceivable circumstance. In fact, the United States Court of Appeals for the 
District of Columbia Circuit rejected a challenge to the fire protection requirements 
in 10 C.F.R. Part 50, Appendix R, specifically on the basis of the availability of the 
Section 50.12 exemption processY 

Despite the existence of the Section 50.12 exemption process, the NRC has 
substantially cut back on the approval of exemptions relating to 10 C.F .R. Part 50 in 
recent times. Specifically, the number of exemptions to 10 C.F .R. Part 50 granted 
in 1996 to date is approximately 80% lower than the number granted in 1995. There 
does not appear to be any safety rationale for such a decline. Given the reality that 
exemptions are an efficient, vital, and necessary tool in the administrative process, 
the NRC must come to grips with the fact that exemptions from regulations need to 
be processed in some cases on an expeditious fashion to avoid unnecessary safety 
risks as well as undue economic impacts. Notices of Enforcement Discretion 
(NOEDs), directed at license conditions and Technical Specifications, are reflections 
of this important policy consideration. Exemptions from regulations are directly 
analogous to NOEDs. A process should exist to grant licensees effective regulatory 
relief in appropriate circumstances -- unencumbered by overly rigid policies and 
prohibitions that stem from unfounded notions that strict regulatory compliance in 
all instances is required to protect the public health and safety. 

See 50 Fed. Reg. 50,764 (1985). 

See Connecticut Light and Power Co. v. NRC, 673 F.2d 525 (D.C. Cir. 1982) (10 C.F.R. Part 
50, Appendix R). This case illustrates that, without a viable exemption process, the 
Commission's flexibility to regulate by adopting rules of general applicability could be called 
into question. 
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Conclusion 

NUBARG's comments delineate important considerations that can assist the NRC 
achieve the fundamental objectives of the rebaselining initiative. For this reason, NUBARG urges 
the Commission to consider adopting regulatory initiatives and/or proposing legislation, as 
appropriate, in support of the changes outlined in these comments. 

Sincerely, 

~ct~ 
Daniel F. Stenger 0 
Kathryn M. Sutton 


