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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION
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Palo Verde Nuclear Generating )
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In the Matter of ARIZONA

et al.,
DOCKET NOS. STN 50-528
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STN 50-530

)
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JOINT APPLICANTS'ESPONSE TO DISPUTED CONTENTIONS~=
~@~6

In the Stipulation of Parties Regarding Con'Ben-
V,Jtions and Discovery ("Stipulation" ) filed on December 12,

1980, the parties to this proceeding--Patricia Lee Hourihan
("Intervenor" ), the Staff of the Nuclear Regulatory Commis-

sion ("Staff" ) and Joint Applicants —agreed that the con-

tentions -set forth in Appendix A to the Stipulation were

legally acceptable for,litigation. The parties were unable

to agree on the acceptability of the contentions set forth
in Appendix B to the Stipulation, and both the Staff and

Joint Applicants reserved their respective rights to object
to the acceptability of such contentions. Pursuant to the

schedule 'agreed to at the December 2, 1980, prehearing con-

ference respecting the filing of responses to disputed con-

tentions, Joint Applicants hereby respond to and oppose each

of the contentions set forth in Appendix B to the Stipulation
CO%

0/

C >t.grf6~
"'re

3 013300//'7



.,v

4, U~

e,

>,! )

,b A~/



CONTENTION NO. 6A (Revision of Contention No. 6

of Intervenor's Supplement).

"The Applicants have not analyzed the financi al
consequences of an Antici pated Transi ent Vithout Scram
(A2VS) event which can result in a Class 9 accident. /Bythis contention, Intervenor is not limiting the area of thecontention to only A2VS events that could lead to Class 9accidents. j (Envi ronmental ). "

RESPONSE

On December 1, 1971, the'ormer Atomic Energy Com-

mission published for comment in the Federal Register a pro-
posed Annex to Appendix D of 10 CFR Part 50 ("Annex" ). 36

Federal Register 22851. The Annex proposed a set of stan-
dardized accident assumptions to be used in Environmental

Reports submitted by applicants for construction permits or
operating licenses for nuclear power plants. „ It also in-
cluded a system for classifying accidents'ccording to. a

graded level of severity and probability of occurrence.

Nine classes of accidents were defined, ranging from trivial
to very serious. It directed that "for each class, except

classes 1 and 9, the environmental consequences shall be

evaluated as indicated." Class 9 accidents, which were the
most severe of the nine classes, were exempted from evalua-

tion because their probability of occurrence was considered

so small that their environmental risk was extremely low.

The Commission' NEPA implementing regulations
were subsequently revised and recast as 10 CFR Part 51, but
at that time the Commission noted: "The Proposed Annex is
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still under consideration." 39 Federal Register 26279

(July 18, 1974).

On June 13, 1980, the Commission published a state-
ment of interim policy ("Statement of Interim Policy" ) re-
garding accident considerations which revised the Commis-

sion's policy for considering the more severe kinds of very
low probability accidents, i. e., Class 9 accidents. 45

Federal Register 40101. The Commission stated its interim
policy that:

"its Imeaning the Commission's] En-
vironmental Impact Statements shall in-
clude considerations of the site-
specific accident sequences that lead to
releases of radiation and/or radioactive
materials, including sequences that, canresult in inadequate cooling of reactor
fuel and melting of the reactor core.
In that regard, attention shall be given
both to the probability of occurrence of
such releases and to .the environmental
consequences of such releases." Id. at
40101.

In the Statement of Interim Policy the Commission withdrew

the proposed Annex and suspended the rulemaking proceedings

associated with it. The. Commission added, however:

"This statement of interim policy is
taken in coordination with other ongoing
safety-related activities that are di-
rectly related to accident considerations
in the areas of plant design, operational
safety, siting policy, and emergency
planning. The Commission intends to con-
tinue the rulemaking on this matter when
new siting requirements and other safety
related requirements incorporating acci-
dent. considerations are in place." Id.
(emphasis added).
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"fT]he Commission notes that there are
currently a number of ongoing activities
being considered by the Commission andits staff vhich intimately relate to the
'Class 9 accident'uestion and which areeither the subject of current rulemaking
or are candidate subjects for rule-
making. " 1'd. at 40103 (emphasis added) .

The facts that the Commission intends to continue
the rulemaking on accident considerations which include
Class 9 accidents, and that various subjects of current
rulemaking intimately relate to Class 9 accidents, have a

direct impact on the acceptability of Contention No. 6A for
litigation in this proceeding. In Potomac Electric Pover

Company (Douglas Point Nuclear Generating Station, Units 1

and 2), AZAB-218, RAI-74-7 79 (1974), the Appeal Board was

concerned with a petitioner's contention dealing with the
environmental effects of the uranium fuel cycle. One of the

considerations discussed by the Appeal Board in ruling on

the acceptability of the contention was that the uranium

fuel cycle had recently been the subject of a rulemaking

proceeding.

stated:

As part of its discussion, the Appeal Board

"In short, the Vermont Yankee ver-
mont Yankee Nuclear Power Corpora ti on
(Vermont Yankee Nuclear Power Station),
ALAB-56, 4 AEC 930 (1972)] line of cases
stands for the proposition that licens-
ing boards should not accept in individ-
ual license proceedings contentions
which are (or are about to become) the
subject of general rulemaking by the
Commission. If this was only implicit
in the Vermont Yankee opinion (4 AEC
930), it was explicitly articulated in





the cases which followed. See e. g.,
Shoreham, supra, ALAB-99, RAI-73-2 at
55-56, and Vermont Yankee Nuclear Power
Corporation (Vermont Yankee Nuclear
Power Station), ALAB-179, RAI-74-2, 159at 163-164 (February 28, 1974)."
RAI-74-7 at 85 (emphasis added, footnote
omitted).
The rule articulated by the Appeal Board in

Potomac Electric Power Company is controlling here. The

Commission's intention to continue the rulemaking on environ-
mental impacts attributable to accident sequences constitut-
ing Class 9 accidents, and current rulemakings which "inti-
mately relate" to the "Class 9 accident" question, when taken
together, evince a Commission policy to resolve the treatment
of Class 9 accidents in environmental impact assessments via
rulemaking and not individual licensing proceedings.

In Contention No. 6A, Intervenor is contending that
the economic risks attributable to sequences of an ATWS event,

including sequences. re'suiting in a Class 9 accident, must be

analyzed by Joint Applicants. Under the rule of Potomac

Electric Power Company, it would be inappropriate for this
Board to allow Contention No. 6A, because such action would

II

defeat the intentions of the Commission.

In addition, Joint Applicants note that Intervenor
is not =limiting her contention to ATWS events which lead to
Class 9 accidents. That is, Intervenor would also have

Joint Applicants specifically consider ATWS events of less

severity than Class 9. In the explanation of Contention No.



6A, however, Intervenor seems to focus on the consequences

of a worst-case ATWS. She offers no basis whatsoever as to
why ATWS events of less severity must be singled out for
analysis. That is, she offers no insight as to why the
environmental effects of ATWS events which do not lead to a

Class 9 accident would not be enveloped by consideration of
the environmental effects of non-ATWS events. Therefore, as

to that aspect of her contention which would require an

analysis of ATWS events of less severity than Class 9, In-
tervenor has failed to meet the requirements of 10 CFR

52.714(b).

Finally, in contending that Joint Applicants are

responsible for analyzing ATWS events, Intervenor fails to
comprehend the significance of the Commission's Statement of
Interim Policy. At, the time the Environmental Report-

Operating License Stage ("ER-OL") was filed, the require-
ments applicable to the evaluation of the environmental ef-
fects of accidents were as set forth in the Annex. Although
the Annex had not,been formally adopted by the Commission

the Commission recently stated: "I'The Annex's] guidance has,

of course, been followed by [the Commission's] adjudicatory
boards, and it has withstood challenge in the courts." Off-
shore Power Systems (Floating Nuclear Power Plants),
CLI-79-9, 10 NRC 257, 259 (1979) (footnotes omitted). Con-

tention No. 6A could be construed as a challenge to the An-

nex. If such was the intent of Intervenor, her challenge is





too late. The Commission withdrew the Annex in the June 13,

1980, Statement of Interim Policy and substituted for it in-
terim guidance for the treatment of accident risk considera-
tions.

Relative to implementation of the new policy, the
Commission stated its intent that:

"the staff will initiate treatments
of accident considerations, in accord-
ance with the foregoing guidance, in its
ongoing NEPA reviews, i.e., for any pro-
ceeding at a licensing stage where a
Final Environmental Impact Statement has
not yet been issued.

Environmental Reports submitted by
applicants for construction permits andfor operating licenses on or after July 1,
1980 should include a discussion of the
environmental risks associated with ac-
cidents that follows the guidance given
herein." 45 Federal Register at 40103.

Intervenor's position in Contention No. 6A is that
Joint Applicants are responsible for considering the economic

risks attributable to sequences of an ATWS event. However,

based on the implementing procedures of the Commission's

Statement of Interim Policy, it is apparent that, for oper-

ating license applications submitted prior to July 1, 1980,

the Commission is looking to the Staff, and not the appli-
cant, as the party responsible for .considering the environ-

mental impacts attributable to accidents. The application
for operating licenses for the Palo Verde Nuclear Generating

Station ("PVNGS") falls in this category as it was submitted

on October 1, 1979.
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In sum, Joint Applicants are not required to pro-
vide in the PVNGS ER-OL a discussion of the accident consid-
erations set forth in the Commission's Statement of Interim
Policy. Such discussion is required to be included by the
Staff in its Environmental Impact Statement. In contending
that Joint Applicants are required to analyze the economic

impacts of an ATWS event, Intervenor is attempting to impose

a burden on Joint Applicants that is directly opposed to the
Commission's Statement of Interim Policy. Therefore, Con-

tention No. 6A is unacceptable for litigation in this pro-
ceeding.

CONTENTION NO. 6B (Revision of Contention No. 6

of Intervenor's Supplement).

"The Applicants have not incorporated measures de-
signed to,mi tigate a postulated A2VS event. (Safety). "

RESPONSE

In the explanation portion of this contention,
Intervenor states that ATWS is an "unresolved safety issue"-
("USI"). As to such issues, Intervenor states that the
"Commission has recommended that an individual applicant for
an operating license demonstrate how the design of its pro-
posed facility will either resolve a USI or operate unaf-
fected by such an Issue." No citation is offered by Inter-
venor in connection with the "recommendation" attributed to
the Commission. Intervenor further states that the "NRC

staff reportedly is in the process of rule-making regarding
ATWS."



The subject of ATWS has been under extensive and

continuing study by the nuclear industry and the NRC Staff
since at least 1969. A summary of the background associated
with ATWS is presented in "Anticipated Transients Without
Scram for Light Water Reactors," NUREG-0460, Volume 1, at
3-7 (April 1979). ATWS is a generic safety issue which has

been included by the Staff in its "Task Action Plans for
Generic Activities" NUREG-0371 (November 1978) as Task No.

A-9.

As Intervenor herself also points out, however,

resolution of the ATWS problem is about. to become the sub-

ject of a formal rulemaking proceeding. In this connection,
on or about September 4, 1980, the Staff recommended to the

Commission that. the Commission approve for publication in
the Federal Register a notice of proposed rulemaking to
amend 10 CFR Part 50 concerning ATWS events. The Staff pro.-

posed that a new section 50.48 be added to the Commission's

rules which would require improvements in the design of
nuclear power plants to reduce the likelihood of failure of
the automatic protection system and to mitigate the conse-

quences of ATWS events. The move toward resolution of the

ATWS problem via a rulemaking proceeding has been actively
endorsed by some in the nuclear industry. See 45 Federal

Register 73080 (November 4, 1980) (concerning publication of
petition for rulemaking concerning ATWS frorh electric utili-
ties).
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The fact that ATWS is likely to become the subject
of a rulemaking proceeding has a direct impact on the ac-

ceptability of Contention No. 6B for litigation in this pro-
ceeding. As fully discussed by Joint Applicants in the re-
sponse to Contention No. 6A, "licensing boards should not
accept in individual license proceedings contentions which

are (or are about to become) the subject of general rule-
making by the Commission." Potomac Electric Powez Company,

supra (emphasis added). This rule is dispositive of whether.

Contention No. 6B should be accepted. The measures required
for dealing with ATWS is about to become the subject of rule-
making. Joint Applicants will, of course, be bound by what-

ever requirements are determined to be applicable to the
PVNGS facility. To permit, Intervenor's Contention No. 6B to
be litigated in this proceeding would be directly opposed to
a Commission decision that resolution of the ATWS problem

should proceed via the rulemaking process.

CONTENTION NO. 14 (Revision of Contention No. 14

of Intervenor's Supplement).

"The Applicants have failed to show 0he effects of
cumulative radi ati on on the Pri mary System of'he PVNGS and
the likelihood that these effects will not shorten the life-
span of the plant. (Environmental)."

RESPONSE

This contention is unacceptable in that Intervenor
has failed to provide a basis with reasonable specificity as

required by 10 CFR 52.714(b). Intervenor would apparently

-10-





have this Board presume that radiation effects on the re-
actor coolant system will somehow have an environmental

impact, and that these effects, whatever they may be, are

likely to shorten the lifespan of the plant.
In addition, the contention itself is overly

broad. Some portions of the reactor coolant system are sub-

jected to higher levels of radiation than other portions of
the system.. Yet Intervenor apparently would have Joint Ap-

plicants analyze the cumulative effects of radiation for all
portions of the reactor coolant system. Such an approach is
not required by the Commission's regulations and is clearly
unwarranted.

CONTENTION NO. 17 (Same as Contention No. 17 of
Intervenor's Supplement).

"The Applicants have f'ailed to adequately consider
the report on "Spent Fuel Heat Up Following The Loss Of'ater
During Storage" prepared by the Sandia Laboratories for the
NRC in September of'978 (SAND 77-1371). (Saf'ety)."

RESPONSE

This contention is unacceptable for the reason

that Intervenor has failed to provide a basis with reason-

able specificity as required by 10 CFR 52.714(b). Inter-
venor has offered no insight as to the relevance of the

referenced report to this proceeding. In the absence of
describing the relevance of the report, there is no basis

for suggesting that Joint Applicants are obligated to con-

sider it.
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CONTENTION NO. 18 (Combines Contentions Nos. 18

and 26 of Intervenor's Supplement).

"The Applicants have not adequately figured thecosts and impacts of storage or disposal of spent fuel andother radioactive wastes, for the term of the operatinglicenses, in the cost/benefit analysi s. (Environmental)."
RESPONSE

This contention is unacceptable in that it is'oo
vague. Intervenor refers to the "impacts" of 'storage but
does not clarify, either in the contention or its explana-
tion, what impacts she is referring to. Intervenor is ob-

ligated to state contentions which are specific. See Of'f'-

shore Power Systems (Manufacturing License for Floating
Nuclear Power Plants), LBP-77-48, 6 NRC 249, 250-51 (1977).
Contention No. 18 does not meet this test and so must be

rejected.

CONTENTION NO. 23A (Revision of Contention No. 23

of Intervenor's Supplement).

"The Applicants have not adequately considered theeffects of on-site sabotage. (Safety). "

RESPONSE

In view of the explanation offered by Intervenor
in support of this contention, it appears that, Intervenor is
not concerned with designing against the possibility of enemy

sabotage. However, if Joint Applicants misunderstand Inter-
venor's contention, and Intervenor in fact. is concerned with
enemy sabotage, the contention would represent an impermis-

sible attack on the Commission's regulations under 10 CFR
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52. 758. The Commission' regulations specifically exempt an

applicant fiom the necessity of designing against the pos-
sibility of enemy sabotage. 10 CFR 550.13; see 8iegel v.

Atomic Energy Commission, 400 F.2d 778 (D.C. Cir. 1968) .

With respect to the protection of licensed activi-
ties at nuclear power plants against radiological sabotage,

Joint Applicants are obligated to meet the requirements of
10 CFR 573.55. The only reasonable inference to be drawn

from Intervenor's explanation is that compliance with 10 CFR

573.55 is insufficient to protect against saboteurs who fol-
low the procedure provided in the Barrier Penetration Hand-

book. This is a challenge to the Commission's regulations
in 10, CFh 573..55, which is barred under 10 CFR 52.758.

CONTENTION NO. 23B (Revision of Contention No. 23

of Intervenor's Supplement).

"The, Applicants:have not adequately considered the
economic cost ef'f'ects of'ff-site sabotage. (Environmental)."

RESPONSE

This contention is unacceptable in that it is
overly broad, highly speculative, and outside the scope of
this proceeding. The contention is overly broad in that
Intervenor has failed to identify in the contention the

facilities with which she is concerned. In the explanation

of the contention she does indicate 'a concern with transmis-

sion lines, but nowhere does she explicitly limit her con-

cern to transmission lines.

-13-
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Even if Intervenor intended to limit her concern

to transmission lines, the problem which she identifies,
namely, the toppling of transmission line towers, is highly
speculative and, therefore, unquantifiable in any cost-
benefit analyses.

In addition, the cost-benefit analysis required in
10 CFR Part 51 is one "which considers and balances the en-

vironmental and other effects of the facili ty and the al-
ternatives available for reducing or avoiding adverse en-

vironmental and other effects, as well as the environmental,
economic, technical and other benefits of the facility." 10

CFR 551.23(c) (emphasis added). Transmission lines are not
included within the term "facility" for purposes of the
cost-benefit analysis required in Part 51. Accordingly,
Contention No. 23B is outside the scope of this proceeding.

Perhaps the prime purpose of the NEPA requirement
to conduct cost-benefit analyses is to assure that alterna-
tives are given due consideration. In this respect, any at-
tempt to assess the risk of sabotage to transmission lines,
and the attendant costs of such risks, would be a fruitless
and irrelevant exercise since such risks and costs also at-
tach to all alternative electric generation sources.

CONTENTION NO. 28 (Revision of Contention No. 28

of Intervenor's Supplement).

"The'ost of'VNGS outweighs the cost of'lterna-
tive sources of energy. The, Applicants have not sufficient-
ly met the requirements of 10 C.F.R. 52.22. The Applicants
have failed to show the alternatives available to meet Ari-
zona's energy needs. (Envi ronmental). "





RESPONSE

This contention is unacceptable in that Intervenor
has failed to provide a basis with reasonable specificity as

required

previous

by 10 CFR 52.714(b). As has been pointed out in
operating license proceedings, an intervenor who

wishes to raise a contention dealing with alternative
sources of energy has a heavy burden:

"There is no question that considera-tion of such matters as need for power
and various plant alternatives is more
appropriate at the construction permit
stage -- before a plant has been built—
than at the operating license stage,
where a completed plant must be assumed.
Undoubtedly reflecting that circumstance,
the regulations respecting operating li-
cense environmental reports specify that
matters need be discussed therein 'only
to the extent that they differ from
those discussed or reflect new informa-

.tion in addition to that
discussed'uringthe construction permit stage of

review. 10 CFR 51.21. For those rea-
sons, as another Iicensing Board recent-
ly pointed out, a contention raising is-
sues of this type must include 'a strong
showing . . . that there exists a signifi-
cant issue which had not previously been
adequately considered or significant new
information which had developed after
the construction permit review. 'etroit
Edison Company (Enrico Fermi Atomic Power
Plant, Unit 2), ZBP-79-1, 9 NRC 73, 86
(January 2, 1979)." Pennsylvani a Power

Light Company, et al . (Susquehanna
Steam Electric Station, Units 1 and 2),
ZBP-79-6, 9 NRC 291, 303-04 (1979).

Intervenor here has failed even to attempt to make the re-
quired showing. Accordingly, Contention No. 28 must be re-
jected.

-15-
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CONCLUSION

Based on the foregoing, Joint Applicants submit

that each of the foregoing contentions is unacceptable for
litigation in this proceeding and should be rejected by this
Board.

RESPECTFULLY SUBMITTED this 19th day of December,

1980.

SNELL Sc WILMER

By
Ar ur C. Ge
Charles A. Bischoff
3100 Valley Bank Center
Phoenix, Arizona 85073
Attorneys for Joint

Applicants
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