
JOINT APPLICANTS'ESPONSE TO
PETITION OF FRIENDS OF THE EARTH

In a notice published in the December 6, 1979

Federal Receister, (44 Federal Receister 70241), the Nuclear

Regulatory Commission (NRC) stated that the Friends of the

Earth (FOE) has petitioned the NRC to prepare supplemental

environmental impact statements concerning the impact of
Class 9 nuclear accidents at the Palo Verde, Diablo Canyon

and Rancho Seco nuclear plants. The NRC added that the

petition is being treated as a request for action under 10

CFR 52.206. Although the notice did not require that com-

ments be filed respecting the petition, Arizona Public Ser-

vice Company, on its own behalf and as agent for all other

joint participants in the Palo Verde Nuclear Generating

Station, submits this response in opposition to the FOE

petition.
NRC policy regarding the consideration of Class 9

accidents in licensing proceedings is based on a 1971 Commis-

sion proposal to adopt standard assumptions about nuclear

power plant accidents for use in preparing environmental im-

pact statements. In an "Annex" proposed to be added to the

Commission's regulations implementing the National Environ-

mental Policy Act, the Commission described Class 9 .accidents

as occurrences which "involve sequences of postulated succes-

sive failures more severe than those postulated for the de-

sign basis for protective systems and engineered safety fea-
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tures.s 36 Federal Receister 22851, 22852 (December 1, 1971).

The Commission added that although the consequences of such

accidents could be severe, the probability of their occur-

rence is so small that their environmental risk is extremely

low. On the basis of extremely low environmental risk, the

Commission concluded that it is unnecessary to discuss Class

9 accidents in applicants'nvironmental Reports. When the

Annex was published the Commission directed that it be fol-
lowed as "interim guidance" until the Commission took further
action. The guidance offered by the proposed Annex has been

consistently followed by NRC adjudicatory boards, see Duke

d

355, NRCI-76/10 397 (1976); Commonwealth Edison Com an (Zion

Station, Units 1 and 2), ALAB-226, RAI-74-.9 381 (1974), and

has also withstood several court challenges, see Hodder v.

Nuclear Re ulator Commission, 13 ERC '1711 (D.C. Cir. 1978),

cert. denied, 13 ERC 1713 (1979);= Porter Count Cha ter'v.
Atomic Ener Commission, 533 F.2d 1011 (7th Cir.), cert.
denied, 429 U.S. 945 (1976); Carolina Environmental Stud

Grou v. United States, 510 F.2d 796 (D.C. Cir. 1975).

The Commission's latest consideration of Class 9

accidents appears in Offshore Power S stems (Floating Nu-

clear Power Plants), 2 Nuclear Regulation Reporter (CCH)

%30,415 (September 14, 1979). That case involved the Com-

mission's consideration of the single question of "whether

the probability and consequences of a so-called 'Class 9'
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accident at . . . [floating nuclear plants] are proper sub-

jects for consideration in the Commission's environmental

analysis of Offshore's application." Although the Commis- .

sion stated that it was not expressing any views on the

question of environmental consideration of Class 9 accidents

at land-based reactors, it did express its intent to com-

piete the rulemaking begun by the Annex. The Commission

specifically asked the Staff to:
"1. Provide us with its recommendations
on how the interim guidance of the Annex
might be modified, on an interim basis
and until the rulemaking on this subject
is completed, to re fleet developments
since 1971 and to accord more fully with
current staff policy in this area; and

2. In the interim, pending completion
of the rulemaking on this subject, bring
to our attention any individual cases in
which it believes the environmental con-
sequences of Class 9 accidents should be
considered."

Although the Commission's Offshore Power S stems

decision was rendered prior to FOE's submission of its peti-
tion, the decision is not cited by FOE. Instead, FOE al-
leges that new circumstances have arisen which require the

preparation of a supplemental environmental impact. state-
ment. FOE states:

"The Nuclear Regulatory Commission has
now repudiated the prior studies of

'athematical probabilities on which it
has relied to justify the nonconsidera-
tion of Class 9 nuclear estimates. In
addition, the Three Mile Island accident
demonstrates that Class 9 accidents do
in fact occur." FOE Petition at 3.
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These allegations are misleading statements re-
specting the Commission's policy on Class 9 accidents and

the characterization of the Three Mile Island accident as a.

Class 9 accident. First, the Commission has not repudiated
any studies which it may have relied upon in issuing the

proposed Annex in 1971. In January, 1979, the Commission

did issue a statement of policy concerning its views on the
Reactor Safety Study (WASH-1400), in which the Commission

stated that the Reactor Safety Study's numerical estimate of
the overall risk of reactor accidents is not reliable. How-

ever, the Reactor Safety Study had not even been initiated
at the time the Commission's policy on Class 9 accidents was

issued in 1971. Therefore, the Commission's Statement of
Policy respecting the Reactor Safety Study has no effect on

the Commission s basis for issuing its interim guidance.

Furthermore, it was the Commission's proposed Annex, and not
the Reactor Safety Study, which was relied upon by the NRC

Staff in issuing the Final Environmental Statement for the

Palo Verde Nuclear Generating Station. See Final Environ-

mental Statement (Palo Verde Nuclear Generating Station,
Units 1, 2 and 3) NUREG-75/078, at 11-5 (1975).

Second, it. is at best premature for FOE to state
that the accident. at Three Mile Island demonstrates that
Class 9 accidents do occur. Although the NRC Staff did con-

clude in a response to the Licensing Board in the proceeding

for the Salem Nuclear Generating Station, Unit No. 1, Docket
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No. 50-272, that the occurrence at Three Mile Island was a

Class 9 accident, this response was accompanied by a dis-
senting memorandum. More important, however, is the fact
that the Commission has not indicated its concurrence with
the Staff's conclusion.

The Director of Nuclear Reactor Regulation re-
cently considered a petition under 10 CFR 52.206 bearing
some similarity to the petition of FOE. In Public Service

Com an of Indiana (Marble Hill Nuclear Generating Station,
Units 1 and 2), DD-79-10, 10 NRC 129 (1979), the petitioner
requested that the record in the construction permit pro-
ceeding for the Marble Hill facility be reopened. In sup-

port of its request, the petitioner asserted in part that
the Reactor Safety Study's assessment of the probability and

consequences of reactor accidents had been criticized by the

Commission's own special review group, and that. the accident

at Three Mile Island raised new safety concerns. With re-
spect to the Reactor Safety Study, the Director noted that
although the study was referenced for its existence in the

Final Env'ironmental Statement for the Marble Hill plant, it
was not relied upon by the NRC Staff. As regards the Three

Mile Island accident, the Director concluded that any new

requirements deemed necessary by the Commission would be in-
eluded in the review of the operating license application.
For these reasons the Director concluded that no adequate

basis existed for taking any further action to supplement
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the record in the Marble Hill proceeding, and denied the

petitioner's request.

Arizona Public Service Company submits that a

decision on FOE's petit'ion is controlled by the Commission's

decision in Offshore Power S stems. The Commission did not
withdraw the interim guidance published in 1971. Therefore,

with respect to land-based reactors, the interim guidance is
binding on the NRC Staff. See Offshore Power S stems (Float-
ing Nuclear Power Plants), ALAB-489, 8 NRC 194, 209-18 (1978).

What the Commission did do was direct the Staff (i) to recom-

mend a modified interim Class 9 rule for use until the rule-
making is completed and (ii) to advise the Commission of any

specific cases where the Staff believes that impacts of
Class 9 accidents should be considered. Until the Staff pro-
vides such recommendation or advice, and the Commission has

responded thereto, it would be inconsistent with the Commis-

sion s decision to grant the FOE petition. As the Appeal

Board has stated: "Pending completion of a rulemaking pro-

ceeding contemplating the establishment of a new general

policy on this subject, the Commission has reserved to it-
self the right to decide whether Class 9 accidents may be

considered in proceedings involving land-based plants."
Florida Power and Li ht Com an (St. Lucie Nuclear Power

Plant), ALAB-579, 11 NRC

ruary 14, 1980).

(slip" opinion at 3-4) (Feb-
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Based on the foregoing, FOE's petition should be

denied. Modification of the interim guidance is a matter

pending before the Commission. FOE can protect whatever in-
terest it may have by commenting on proposed modification of
the interim guidance, and by participating in the proposed

permanent rulemaking proceeding. Alternatively, a decision
on the petition may be deferred pending Commission action on

any proposed modification of the interim guidance.




