
e 

e 

Jim Edgar 
Governor 

Mr. John C. Hoyle 
Secretary of the Commission 

December 2, 1996 

U.S. Nuclear Regulatory Commission 
ATTN: Chief of Docketing and Services Branch 
Washington, DC 20555-0001 

Re: Strategic Assessment and Rebaselining fuitiative 

Dear Mr. Hoyle: 
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Director 
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The Illinois Department of Nuclear Safety (Department) is hereby providing its 
comments on the U.S. Nuclear Regulatory Commission's (NRC) Strategic Assessment and 
Rebaselining fuitiative. Having had the opportunity to reflect on discussions of these issues at 
two public meetings, these comments are the official comments of the Department and 
therefore may be different from preliminary views earlier expressed by the Department's 
staff. The following summarizes our principal comments on the Direction Setting Issues 
(DSI) our detailed comments on individual topics are enclosed. 

Oversight of the Department of Energy (DSI 2) 
Should the NRC seek to expand its regulatory authority and responsibilities to include DOE 
facilities? 

NRC's position that, if asked, it could provide adequate regulatory oversight, is the 
correct posture. The NRC, however, should ;_Jlan to use the division of radioactive materials 
regulatory authority that is currently applied to commercial facilities. Agreement States 
should have the opportunity to regulate materials use at DOE facilities as they would for any 
commercial entity. 
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NRC's Relationship with Agreement States (DSI 4) 
What should be NRC's strategy regarding states becoming and remaining Agreement States? 

The NRC should return to the strategy used prior to October 1, 1996. Specifically, 
NRC must recognize the many benefits received by the NRC and its licensees from the states 
and return to a policy of funding training, travel and technical assistance for Agreement 
States. NRC should use intangible incentives to encourage more states to become Agreement 
States, and recognize that Agreement States are NRC' s co-regulators. If necessary to achieve 
these objectives, NRC should seek appropriations from Congress for the functions involving 
Agreement States. Illinois, and probably other Agreement States, are willing to assist NRC in 
its discussions with the appropriate congressional committees to obtain the necessary funding. 
However, our support for legislative changes would have been more focused had NRC not 
chosen to unilaterally impose its current policy on funding Agreement State activities. 

Low-Level Waste (DSI 5) 
What should be the role and scope of the NRC's low-level radioactive waste program? 

As we have expressed before, we strongly recommend that NRC recognize that low
level radioactive waste (LLRW) management is a state responsibility, that NRC recognize the 
progress being made in this arena and reduce its LLRW program. NRC's pursuit of the 
Commission's preferred option to assume a strong regulatory role in the national program will 
only serve to confound the progress of individual states. 

High-Level Waste and Spent Fuel (DSI 6 ) 
In recognition of current uncertainties. how should NRC approach the present high-level 
waste situation? 

NRC should assume that the important elements of the national HL W program include 
not only a repository and centralized interim storage, but also on-site dry cask storage and 
transportation. Simplification of the hearing~ process, pursuing binding resolution and early 
negotiation of issues seem worthwhile for the NRC to explore. 

Materials/Medical Oversight (DSI 7) 
What should be the future role and scope of the NRC's Nuclear Materials Program, and in 
particular, NRC's regulation of the medical use of nuclear material? 
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Although the discussion of this DSI purports to address all material oversight, it 
primarily addresses the medical area. We support NRC's initiatives to streamline the licensing 
process, eliminate duplicative or contradictory regulations, and update regulatory guidance for 
all categories of licensees, not just medical licensees. The use of radioactive material in this 
country is safe for workers because there are established requirements for users of radioactive 
materials. The public is protected because of the regulatory community's diligence in 
ensuring that individuals using radioactive material do so safely. In some cases, it is 
necessary to modify the regulations to be less prescriptive, but it is not necessary to relinquish 
all controls over the safe use of radioactive material. 

Decommissioning - Non-Reactor Facilities (DSI 9) 
What should be NRC's strategy to take advantage of new and different approaches to optimize 
site remediation of the Site Decommissioning Management Plan and other problem sites? 

The Department continues to object to the radiological dose limit of 15 mrem/yr contained in 
the proposed decommissioning rule. We have repeatedly objected to this value primarily 
because the technical justification for this proposal has not been provided, and the dose limit 
is unnecessarily restrictive. The radiation protection standards in 10 CFR 20 of 100 mrem per 
year and the 25 mrem per year limit in 10 CFR 40 Appendix A are reasonable and protective 
of public health and safety and the environment. 

Operating Reactor Program Oversight (DSI 11) 
Given the changes in the extemaVintemal environment what are the implications for the 
current strategies for the operating reactor program? 

Option 1 describes the general process of oversight that must be applied to any well-managed 
on-going activity. If this is accomplished properly, Options 2 and 3 naturally become areas 
subject to review. 

Risk-Informed, Performance-Based Regulation (DSI 12) 
What criteria should the NRC use in expanding the scope in applying a risk-informed, 
performance-based approach to rulemaking. licensing, inspection and enforcement? 

NRC should focus on those areas that constitute the most risk to the public using the 
best available to accomplish that task. If risk assessments can be relied on to identify the risk 
contributors, they should be used in the regulatory process where it makes sense to do so. If 
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risk assessments cannot be relied on, then more conventional means, or some combination of 
analyses, should be used. Inherent in risk analyses are uncertainties caused by lack of 
objective data. The better the data, the more assurance we have that risks can be predicted. 
Data can be resource intensive to gather. Hence, there is a cost/safety benefit tradeoff. We 
believe that rigorous Probabilistic Risk Assessment (PRA) should be required of nuclear 
power plant licensees. They should also meet pre-defined standards for accuracy and 
completeness, and should be kept current. 

Public Communication Initiatives (DSI 14) 
What approach should the NRC take to optimize its communication with the public? 

We concur with the Commission's preliminary views. Public concerns must be 
identified and addressed as early in the process as possible. Agreement States have routinely 
asked the NRC for the opportunity to provide early and substantive input into rules and 
policies being developed by the NRC that have impacts on Agreement States. Option 2, 
giving priority to early identification of public concerns, appears to address some of the 
concerns raised by Agreement States. Agreement States, representing regulatory authorities 
equivalent to the NRC, can use their experience and expertise to contribute toward 
identification and resolution of issues, and help identify otherwise unforeseen impacts. 

e International Activities (DSI 20) 
What is the appropriate role of NRC in the development and implementation of policies on 
international nuclear matters? 

The discussion in this DSI failed to address the involvement that Illinois and other states have 
in responding to incidents and issues that result from importation of contaminated items from 
outside the United States. One could conclude that if NRC can afford to fund international 
activities with licensee fees, they could also afford to maintain funding for Agreement State 
training and travel. 

Fees (DSI 21) 
In making decisions about what activities the NRC should perform in support of its mission, 
to what extent should fees be considered? 

Illinois can appreciate NRC's challenge in carrying out its mission of protecting the 
public health and safety while complying with statutes that restrict funding alternatives and 
attempting to implement a system of fees that is fair and equitable. Illinois and the other 
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Agreement States face similar challenges. We endorse Option 3 because we perceive it is the 
option most likely to achieve the result discussed under DSI 4 of restoring funding for 
Agreement State programs. We direct the NRC to our comments to DSI 4 on the many 
benefits provided to NRC by the Agreement States. We would anticipate that ifNRC insists 
on charging the Agreement States for assistance from NRC, the Agreement States will sooner 
or later begin charging NRC for assistance to the NRC. 

Research (DSI 22) 
What should be the future role and scope of NRC's research program? 

Much of the scope of current research is directed at predicting the mode and/or 
consequences of failure of a particular system or system component. This seems to be the 
trend regardless of the type of system (i.e., reactor, HL W repository, LLRW facility, tailings 
pile). There should be a body of experience available, after more than 30 years of 
performance related obseivations for such facilities, to allow some research into examinations 
of how these systems have evidently protected the public from the hazards of radiation. It 
would be useful, and refreshing, to research the degree and basis for these successes instead 
of mostly limiting our evaluations to predictions of future failures. 

Power Reactor Decommissioning (DSI 24) 
What should be NRC's strategy for regulating decommissioning activities 1t power reactor 
sites? 

There. is no technical basis for the selection of 15 millirem per year as a 
decommissioning standard. With this in mind, we support the concept of revisiting the 
approach to setting residual contamination criteria and review scenarios independently of the 
EPA. With respect to the single issue of radiological criteria for decommissioning, we 
recommend that NRC select Option 3-the NRC staff would move slowly in implementing its 
current rulemaking approaches. Given that the NRC's approach to this issue is heavily 
influenced by its apparent need for agreement with the EPA, and given that the Commission 
needs to fully consider the Options for OSI 9, it is premature to move forward with the current 
rulemaking. 
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We appreciate the opportunity to contribute to the NRC's efforts to determine its future 
direction. If you have any questions regarding these items, you may contact me at 217-785-
9868. 

TWO:bc 

Enclosure 

Thomas W. Ortciger 
Director 

cc: Jim Lynch, State Agreements Officer 
NRC Region III 

\ 
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Comments on USNRC's Strategic Assessment and Rebaselining Initiative 
by the lliinois Department of Nuclear Safety 

Summary 

Direction Setting Issue Paper # 9 
"Decommissioning - Non-Reactor Facilities" 

The Direction Setting Issue (DSl)--"What should be NRC's strategy to take 
advantage of new and different approaches to optimize site remediation of the Site 
Decommissioning Management Plan (SDMP) and other problem sites?" 

The Department generally agrees with the Commission's preliminary views on these 
options (i.e., combination of a modified Option 2, Options 6-8). However, even if the pilot 
program for Option 2 is successful, we still have reservations about applying the option 
generically, as the failures encountered will consume the resources saved from the 
successful decommissionings. 

Specific Comments 

NRC proposed nine options to address this DSI. Some of these options are directly 
related to the decommissioning criteria proposed by the NRC in 1994. The Department 
continues to object to the radiological dose limit of 15 mrem/yr contained in the proposed 
decommissioning rule. We have repeatedly objected to this value primarily because the 
technical justification for this proposal has not been provided, and the dose. limit is 
unnecessarily restrictive. The radiation protection standards in 10 CFR 20of100 mrem 
per year and the 25 mrem per year limit in 10 CFR 40 Appendix A are reasonable and 
protective of public health and safety and the environment. 

NRC should finalize its decommissioning criteria and use the technically defensible 
and universally accepted and understood values identified above instead of 15 mrem per 
year. The concentrations of radioactive material allowed under the 15 mrem per year 
proposal create technical verification difficulties that have not been adequately addressed in 
the proposed rule nor in the discussion concerning this DSI. In fact, the Department 
believes it is naive of NRC to "not expect that the decommissioning workload will change 
significantly upon promulgation of the new rule." (Page 5, DSI 9 discussion). We believe 
that the NRC prematurely proposed the decommissioning criteria in 1994. To compound 
this error by adopting the 15 mrem per year provision would be a major blunder resulting 
in unnecessary expenditure of resources by the NRC and the regulated community. 

18 
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It is interesting to note that the US Environmental Protection Agency's technical 
basis for its proposed regulation (W olbarst 1996) makes a good argwnent for a 25 millirem 
standard. The paper indicates that as cleanup standards are reduced below 25 millirem, the 
incremental volume of remediated soil (i.e., cost) grows increasingly rapidly; however the 
estimated incremental number of cancers averted becomes only marginally greater. That is, 
the benefit to public health and safety is not significantly increased, while costs may grow 
exponentially once the cleanup standard is pushed below an estimated annual dose of 25 
millirem per year. 

Option 1--Continue Existing Program 

The Department has no problem with the progress of the existing SDMP program, 
and we are successfully resolving the sites in illinois for which the NRC may have 
terminated licenses inappropriately. The discussion of this option includes a statement that 
" ... 16 SDMP cases involve thorium-contaminated materials for which clear criteria for 
remediation are not available." NRC might want to reconsider this assertion since cleanup 
criteria for thorium in soil were established in NRC's 1981 Branch Technical Position on 
the topic. It appears to us that a decision on the criteria can be made using this Technical 
Position. However, we have established similar criteria that we believe to be equal to or 
more stringent than NRC' s criteria. We would be willing to share our views with NRC 
should we be consulted on this subject. 

Option 2--Change the Decommissioning Review Process 

This option would allow licensees to proceed with decommissioning without first 
obtaining the NRC's approval of a deconnnissioning plan. This is an interesting proposal; 
however, we submit that the savings obtained from some of the successful 
decommissionings would be offset quickly by a few failures when soil contamination is 
involved. Such an option may be more appropriate for buildings and structures. 
Appropriately characterized this topic by stating," ... there is a high probability that sites 
might not be properly characterized, that radiological control programs might be 
inadequate, and that sites might not be properly remediated. In the past, improperly 

· characterized and improperly remediated sites have resulted in substantial licensee expenses 
and the increased use of NRC staff resources to ensure that mistakes are corrected." 

Option 3--Change Residual Contamination Criteria and Review Scenarios 

19 



e 

e 

The Department addressed our concerns about the proposed NRC decommissioning 
criteria in the first paragraph of Specific Comments for this DSI. The narrative for this 
option implies that the NRC would like to develop decommissioning criteria that contain 
higher dose limits than the proposed 15 mrem per year based on sound technical reasons. It 
seems that NRC is unwilling to do so because it fears USEP A will destroy the progress 
made by ignoring NRC's technical justification and adopt its own 15 mrem per year limit. 
If this is accurate, then this is a sad indictment of our current regulatory system. As 
discussed above, EPA' s technical basis for its proposed regulation <W olbarst 1996) makes 
a good argument for a 25 millirem standard NRC needs to revise its proposed 
decommissioning criteria upwards and negotiate with the EPA to accept NRC's rationale 
for more defensible, realistic and appropriate decommissioning criteria. lliinois would 
assist the NRC in such effort. It is likely other Agreement States would join such an effort. 

Option 4--Adopt the U.S. Environmental Protection Agency Superfund Approach 

Based on our experience with radiological cleanups using the Superfund approach, 
the Department does not recommend this option. NRC already has the capability to transfer 
problematic sites to the EPA and no further authority is needed. Exercising such an option 
should be looked upon as a last resort. 

Option 5--Regulate Source Material Consistently With Naturally Occurring and 
Accelerator-Produced Radioactive Materials 

The Department does not agree that source material authority should be transferred 
to the EPA. The states current authority over Naturally Occurring and Accelerator
Produced Radioactive Materials (NARM) should be maintained. We see no need to 
transfer this authority to NRC. Further, we strongly recommend that authority for source 
material remain with the NRC. 

Option 6--Focus on Decommissioning Cases in Which Progress Can Be Made; Transfer 
Stalled Sites to the Environmental Protection Agency's Superfund Program 

The Department believes it may be useful for NRC to explore developing new 
generic criteria for the EPA referral. This could include sites for which there is no 
definitive source of decommissioning funding to complete the project, sites for which the 
licensee has been unable to obtain a financial assurance instrument, and sites for which 
litigation involving financial assurance or the timeliness rule is pending However, the 
estimated several staff-years to negotiate an MOU with the EPA appears excessive. 

20 
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Option 7--Take an Aggressive Position to Develop Regulatory Frameworks for Lower Cost 
Decommissioning Waste Disposal Options 

The Department agrees with the approach outlined in the discussion of this option. 
We particularly agree that if uranium mill tailings sites could be used for decommissioning 
waste disposal, more licensees and responsible parties could afford to choose offsite 
disposal. On-site disposal would require more NRC resources. However, NRC must not 
lose sight of the fundamental points that protection of the public health and safety has 
greater priority than minimizing decommissioning costs and that contaminated sites must be 
evaluated on a case-by-case basis. 

Option 8--Develop a Strong Litigation Strategy 

Litigation is an option that must be available to the NRC. Due to the cost, however, 
litigation should not be the usual method to achieve compliance unless the parties involved 
are nnwilling or unable to achieve compliance through less onerous methods. However, 
this option should probably be exhausted before NRC considers referral to USEP A. 

Option 9--Seek Superfund Authority 

This option appears unnecessary. NRC already has the authority to transfer 
problematic sites to the EPA. 

Page 10, Legal Constraints 

In the discussion it is stated, "When decommissioning cases involve unlicensed 
parties, NRC enforcement authority is limited to obtaining information or to situations in 
which a public health and safety threat can be demonstrated. Since the decommissioning 
financial assurance and timeliness requirements apply only to NRC licensees, these 
provisions cannot be imposed on unlicensed responsible parties." 

This statement indicates that the NRC either does not have sufficient statutory 
authority to properly decommission sites (contrary to the NRC General Counsel's testimony 
referenced at the top of page 27), or has chosen not to implement the authority to properly 
decommission contaminated sites. Does NRC not have the authority to issue a license and 
compel decommissioning if a person is in possession of unlicensed radioactive materials 
which necessitate that the subject site nndergo decommissioning to protect the public health 
and safety? What is the source of the constraint that the NRC must demonstrate the 
existence of a threat before it can act? Why is the standard for action the existence of a 
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threat rather than simply protection of the public health and safety? If there is no need to 
protect the public health and safety, then there is no need for decommissioning. 
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