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November 27, 1996 

Mr. John C. Hoyle 
Secretary of the Commissioner 
U.S. Nuclear Regulatory Commission 
Washington, DC 20555-0001 

ATTN: Chief of Docketing and Services Branch 

Dear Mr. Hoyle: 

~-,}.'<-... 
RECEtVEO 

The Texas Department of Health's Bureau of Radiation Control has reviewed several of the 
Direction Setting Issues Papers (DSl's) included in the U.S . Nuclear Regulatory Commission's 
(NRC) strategic and rebaselining initiative. Enclosed are our comments on the following DSI's: 

DSI 2 
DSI 4 
DSI 5 
DSI 7 

DSI 9 
DSI 12 
DSI 11 
DS-1 13 

DSI 14 
DSI 20 
DSI 21 
DSI 22 

DSI 23 
DSI 24 

We appreciate the opportunity to comment on these documents and to be part of the process. 

;l:/ll 
Richard A. Ratl~f!f>.E.Q Chief 
Bureau of RadiRi'~n-Control 
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Texas Department of Health 
Bureau of Radiation Control 

Comments on 

NRC DIRECTION SETTING ISSUE 2 

OVERSIGHT OF THE DEPARTMENT OF ENERGY 

Description of the Issues 

There are several aspects of this issue that are not adequately addressed in the document: 

e 1) The description of Department of Energy (DOE) facilities or programs omits Nuclear 
Weapons Assembly/Disassembly Facilities. These facilities should be described here. 
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2) The concept of a waiver of sovereign immunity for federal facilities and what impact that 
would have on the workload of NRC versus that which states could assume. This is really 
clear in the discussion of accelerators, where the states have all the regulatory expertise and 
the NRC has very little, if any. 

Discussion 

Regarding Section D, Funding Mechanisms, on page 11, the NRC must find a way to assure that 
the costs associated with the regulation of DOE are not treated as overhead and distributed 
among the licensees. We recommend that NRC seek amendment of the Atomic Energy Act to 
allow for a funding process similar to that used for U.S. Enrichment or to be able to charge fees 
to the federal agencies it regulates. DOE should be regulated just as all other licensees, 
including the payment of fees. This would also help remove the idea that NRC would have to 
develop some new and different program for the regulation of DOE. 

The DSI paper indicates on page 15 that the Advisory Committee on External Radiation Safety 
Regulation of DOE Nuclear Safety recommended excluding decontamination from the safety 
regulator's purview. Our review of the Committee's report indicated that only nuclear explosive 
safety and safeguards and security be excluded from external regulation. The following 
statement is made in the report from the Committee: 

" . .. We conclude that every major aspect of safety at DOE nuclear facilities-
facility safety, worker protection, public and environmental protection--should be 
externally regulated ... (a)" 
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The corresponding footnote to this statement is as follows: 

"(a) We recommend, however, that the narrow aspect of safety, known as "nuclear 
explosive safety, " as well as safeguards and security, be excluded from external 
regulation at the few defense facilities . " 

The TDH Bureau of Radiation Control supports the inclusion of decontamination as a regulated 
activity. If NRC intends to not regulate decontamination, it must show clear justification. 

Page 16, Top Paragraph - Nuclear Explosives Safety, which was recommended by the Advisory 
Committee on External Regulation of Department of Energy Nuclear Safety to be excluded from 
regulation, appears to have been used to arbitrarily exclude some affected facilities from 
regulation. This was not the intention of the Advisory Committee, as documented in Appendix 
E of the Committee Report, entitled "Improving Regulation of Safety at DOE Nuclear Facilities" 
which states, "However, it is important that this exclusion be carefully and narrowly 
implemented so that other safety aspects of the facility, wherein nuclear explosives operations 
are conducted, are not excluded from the scope of external regulation. The subcommittee 
recommends that nuclear explosives operations other than nuclear explosive safety be subject to 
external regulation." Reviews based on existing DOE documentation, such as facility safety 
analysis reports and specific operation authorization bases, could conceivably provide an 
acceptable level of oversight without being unduly intrusive of unique national security interests. 

Supporters of the concept of the NRC regulation of the DOE point to the NRC's high standards 
as an advantage rather than an obstacle. If the NRC's standards were not high, we doubt there 
would be much incentive to initiate this oversight process. In addition, allowing development 
of different standards for the DOE facilities would only dilute the process and cause frustration 
among other NRC licensees being held to different standards. 

Although historically, the DOE has operated without much public input and interaction, this has 
recently changed. The NRC's specific procedures for public information might be new to the 
DOE, but the general concept of openness should not be a surprise. 

Options 

Based upon the record of past omissions, the Department of Energy should not regulate itself. 
The options in the Direction Setting Issues include regulation of the DOE by the Defense 
Nuclear Facility Safety Board or the Nuclear Regulatory Commission (NRC) . Of the two 
agencies , only the NRC has the experience and resources necessary to enable a transfer and 
implementation of regulatory responsibility to an outside organization (non-DOE). 
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We believe NRC should pursue adoption of the Advisory Committee Recommendations in 
cooperation with agencies with adjacent responsibilities. NRC should work with the state 
radiation control programs to develop a model proposal per suboption lB. A plan for the NRC 
to subsume the Defense Nuclear Facilities Safety Board into it operation during the transition 
from "self-regulation" to NRC regulation could be developed along with the determination of 
which facilities/operations were going to be regulated by the NRC or by the states. This could 
be done by focusing on the main concepts developed by the Committee, i.e., that DOE should 
be regulated like other nuclear facilities. 

DOE has signified its commitment to external oversight, Congress has indicated interest in 
providing legislation, host states are supportive of external oversight and affected stakeholders 
have petitioned the Federal Government to resolve this issue. 


