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Page 124 TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES § 705 

§ 705. Relief pending review 

When an agency finds that justice so requires, 

it may postpone the effective date of action 

taken by it, pending judicial review. On such 

conditions as may be required and to the extent 

necessary to prevent irreparable injury, the re-

viewing court, including the court to which a 

case may be taken on appeal from or on applica-

tion for certiorari or other writ to a reviewing 

court, may issue all necessary and appropriate 

process to postpone the effective date of an 

agency action or to preserve status or rights 

pending conclusion of the review proceedings. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 393.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(d). June 11, 1946, ch. 324, § 10(d), 

60 Stat. 243. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface of this report. 

§ 706. Scope of review 

To the extent necessary to decision and when 

presented, the reviewing court shall decide all 

relevant questions of law, interpret constitu-

tional and statutory provisions, and determine 

the meaning or applicability of the terms of an 

agency action. The reviewing court shall— 

(1) compel agency action unlawfully with-

held or unreasonably delayed; and 

(2) hold unlawful and set aside agency ac-

tion, findings, and conclusions found to be— 

(A) arbitrary, capricious, an abuse of dis-

cretion, or otherwise not in accordance with 

law; 

(B) contrary to constitutional right, 

power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, au-

thority, or limitations, or short of statutory 

right; 

(D) without observance of procedure re-

quired by law; 

(E) unsupported by substantial evidence in 

a case subject to sections 556 and 557 of this 

title or otherwise reviewed on the record of 

an agency hearing provided by statute; or 

(F) unwarranted by the facts to the extent 

that the facts are subject to trial de novo by 

the reviewing court. 

In making the foregoing determinations, the 

court shall review the whole record or those 

parts of it cited by a party, and due account 

shall be taken of the rule of prejudicial error. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 393.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 1009(e). June 11, 1946, ch. 324, § 10(e), 

60 Stat. 243. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface of this report. 

ABBREVIATION OF RECORD 

Pub. L. 85–791, Aug. 28, 1958, 72 Stat. 941, which au-

thorized abbreviation of record on review or enforce-

ment of orders of administrative agencies and review 

on the original papers, provided, in section 35 thereof, 

that: ‘‘This Act [see Tables for classification] shall not 

be construed to repeal or modify any provision of the 

Administrative Procedure Act [see Short Title note set 

out preceding section 551 of this title].’’ 

CHAPTER 8—CONGRESSIONAL REVIEW OF 
AGENCY RULEMAKING 

Sec. 

801. Congressional review. 
802. Congressional disapproval procedure. 
803. Special rule on statutory, regulatory, and ju-

dicial deadlines. 
804. Definitions. 
805. Judicial review. 
806. Applicability; severability. 
807. Exemption for monetary policy. 
808. Effective date of certain rules. 

§ 801. Congressional review 

(a)(1)(A) Before a rule can take effect, the Fed-

eral agency promulgating such rule shall submit 

to each House of the Congress and to the Comp-

troller General a report containing— 
(i) a copy of the rule; 
(ii) a concise general statement relating to 

the rule, including whether it is a major rule; 

and 
(iii) the proposed effective date of the rule. 

(B) On the date of the submission of the report 

under subparagraph (A), the Federal agency pro-

mulgating the rule shall submit to the Comp-

troller General and make available to each 

House of Congress— 
(i) a complete copy of the cost-benefit analy-

sis of the rule, if any; 
(ii) the agency’s actions relevant to sections 

603, 604, 605, 607, and 609; 
(iii) the agency’s actions relevant to sec-

tions 202, 203, 204, and 205 of the Unfunded 

Mandates Reform Act of 1995; and 
(iv) any other relevant information or re-

quirements under any other Act and any rel-

evant Executive orders. 

(C) Upon receipt of a report submitted under 

subparagraph (A), each House shall provide cop-

ies of the report to the chairman and ranking 

member of each standing committee with juris-

diction under the rules of the House of Rep-

resentatives or the Senate to report a bill to 

amend the provision of law under which the rule 

is issued. 
(2)(A) The Comptroller General shall provide a 

report on each major rule to the committees of 

jurisdiction in each House of the Congress by 

the end of 15 calendar days after the submission 

or publication date as provided in section 

802(b)(2). The report of the Comptroller General 

shall include an assessment of the agency’s com-

pliance with procedural steps required by para-

graph (1)(B). 
(B) Federal agencies shall cooperate with the 

Comptroller General by providing information 

relevant to the Comptroller General’s report 

under subparagraph (A). 
(3) A major rule relating to a report submitted 

under paragraph (1) shall take effect on the lat-

est of— 
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Page 559 TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE § 2342 

beginning after Jan. 2, 1975, and actions to enjoin or 

suspend orders of Interstate Commerce Commission 

which are pending when this amendment becomes effec-

tive shall not be affected thereby, but shall proceed to 

final disposition under the law existing on the date 

they were commenced, see section 10 of Pub. L. 93–584, 

set out as a note under section 2321 of this title. 

TRANSFER OF FUNCTIONS 

Atomic Energy Commission abolished and functions 

transferred by sections 5814 and 5841 of Title 42, The 

Public Health and Welfare. See, also, Transfer of Func-

tions notes set out under those sections. 

§ 2342. Jurisdiction of court of appeals 

The court of appeals (other than the United 

States Court of Appeals for the Federal Circuit) 

has exclusive jurisdiction to enjoin, set aside, 

suspend (in whole or in part), or to determine 

the validity of— 
(1) all final orders of the Federal Commu-

nication Commission made reviewable by sec-

tion 402(a) of title 47; 
(2) all final orders of the Secretary of Agri-

culture made under chapters 9 and 20A of title 

7, except orders issued under sections 210(e), 

217a, and 499g(a) of title 7; 
(3) all rules, regulations, or final orders of— 

(A) the Secretary of Transportation issued 

pursuant to section 50501, 50502, 56101–56104, 

or 57109 of title 46 or pursuant to part B or 

C of subtitle IV, subchapter III of chapter 

311, chapter 313, or chapter 315 of title 49; 

and 
(B) the Federal Maritime Commission is-

sued pursuant to section 305, 41304, 41308, or 

41309 or chapter 421 or 441 of title 46; 

(4) all final orders of the Atomic Energy 

Commission made reviewable by section 2239 

of title 42; 
(5) all rules, regulations, or final orders of 

the Surface Transportation Board made re-

viewable by section 2321 of this title; 
(6) all final orders under section 812 of the 

Fair Housing Act; and 
(7) all final agency actions described in sec-

tion 20114(c) of title 49. 

Jurisdiction is invoked by filing a petition as 

provided by section 2344 of this title. 

(Added Pub. L. 89–554, § 4(e), Sept. 6, 1966, 80 Stat. 

622; amended Pub. L. 93–584, § 4, Jan. 2, 1975, 88 

Stat. 1917; Pub. L. 95–454, title II, § 206, Oct. 13, 

1978, 92 Stat. 1144; Pub. L. 96–454, § 8(b)(2), Oct. 15, 

1980, 94 Stat. 2021; Pub. L. 97–164, title I, § 137, 

Apr. 2, 1982, 96 Stat. 41; Pub. L. 98–554, title II, 

§ 227(a)(4), Oct. 30, 1984, 98 Stat. 2852; Pub. L. 

99–336, § 5(a), June 19, 1986, 100 Stat. 638; Pub. L. 

100–430, § 11(a), Sept. 13, 1988, 102 Stat. 1635; Pub. 

L. 102–365, § 5(c)(2), Sept. 3, 1992, 106 Stat. 975; 

Pub. L. 103–272, § 5(h), July 5, 1994, 108 Stat. 1375; 

Pub. L. 104–88, title III, § 305(d)(5)–(8), Dec. 29, 

1995, 109 Stat. 945; Pub. L. 104–287, § 6(f)(2), Oct. 

11, 1996, 110 Stat. 3399; Pub. L. 109–59, title IV, 

§ 4125(a), Aug. 10, 2005, 119 Stat. 1738; Pub. L. 

109–304, § 17(f)(3), Oct. 6, 2006, 120 Stat. 1708.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

..................... 5 U.S.C. 1032. Dec. 29, 1950, ch. 1189, § 2, 64 
Stat. 1129. 

HISTORICAL AND REVISION NOTES—CONTINUED 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

Aug. 30, 1954, ch. 1073, § 2(b), 68 
Stat. 961. 

The words ‘‘have exclusive jurisdiction’’ are sub-

stituted for ‘‘shall have exclusive jurisdiction’’. 
In paragraph (1), the word ‘‘by’’ is substituted for ‘‘in 

accordance with’’. 
In paragraph (3), the word ‘‘now’’ is omitted as unnec-

essary. The word ‘‘under’’ is substituted for ‘‘pursuant 

to the provisions of’’. Reference to ‘‘Federal Maritime 

Commission’’ is substituted for ‘‘Federal Maritime 

Board’’ on authority of 1961 Reorg. Plan No. 7, eff. Aug. 

12, 1961, 75 Stat. 840. Reference to the United States 

Maritime Commission is omitted because that Commis-

sion was abolished by 1950 Reorg. Plan No. 21, § 306, eff. 

May 24, 1951, 64 Stat. 1277, and any existing rights are 

preserved by technical sections 7 and 8. 

REFERENCES IN TEXT 

Section 812 of the Fair Housing Act, referred to in 

par. (6), is classified to section 3612 of Title 42, The Pub-

lic Health and Welfare. 

AMENDMENTS 

2006—Par. (3)(A). Pub. L. 109–304, § 17(f)(3)(A), sub-

stituted ‘‘section 50501, 50502, 56101–56104, or 57109 of 

title 46’’ for ‘‘section 2, 9, 37, or 41 of the Shipping Act, 

1916 (46 U.S.C. App. 802, 803, 808, 835, 839, and 841a)’’. 
Par. (3)(B). Pub. L. 109–304, § 17(f)(3)(B), added subpar. 

(B) and struck out former subpar. (B) which read as fol-

lows: 
‘‘(B) the Federal Maritime Commission issued pursu-

ant to— 
‘‘(i) section 19 of the Merchant Marine Act, 1920 (46 

U.S.C. App. 876); 
‘‘(ii) section 14 or 17 of the Shipping Act of 1984 (46 

U.S.C. App. 1713 or 1716); or 
‘‘(iii) section 2(d) or 3(d) of the Act of November 6, 

1966 (46 U.S.C. App. 817d(d) or 817e(d);’’. 
2005—Par. (3)(A). Pub. L. 109–59 inserted ‘‘, subchapter 

III of chapter 311, chapter 313, or chapter 315’’ before 

‘‘of title 49’’. 
1996—Par. (3)(A). Pub. L. 104–287 amended Pub. L. 

104–88, § 305(d)(6). See 1995 Amendment note below. 
1995—Par. (3)(A). Pub. L. 104–88, § 305(d)(6), as amended 

by Pub. L. 104–287, inserted ‘‘or pursuant to part B or 

C of subtitle IV of title 49’’ before the semicolon. 
Pub. L. 104–88, § 305(d)(5), substituted ‘‘or 41’’ for ‘‘41, 

or 43’’. 
Par. (3)(B). Pub. L. 104–88, § 305(d)(7), redesignated cls. 

(ii), (iv), and (v) as (i), (ii), and (iii), respectively, and 

struck out former cls. (i) and (iii) which read as follows: 
‘‘(i) section 23, 25, or 43 of the Shipping Act, 1916 (46 

U.S.C. App. 822, 824, or 841a); 
‘‘(iii) section 2, 3, 4, or 5 of the Intercoastal Shipping 

Act, 1933 (46 U.S.C. App. 844, 845, 845a, or 845b);’’. 
Par. (5). Pub. L. 104–88, § 305(d)(8), added par. (5) and 

struck out former par. (5) which read as follows: ‘‘all 

rules, regulations, or final orders of the Interstate 

Commerce Commission made reviewable by section 2321 

of this title and all final orders of such Commission 

made reviewable under section 11901(j)(2) of title 49, 

United States Code;’’. 
1994—Par. (7). Pub. L. 103–272 substituted ‘‘section 

20114(c) of title 49’’ for ‘‘section 202(f) of the Federal 

Railroad Safety Act of 1970’’. 
1992—Par. (7). Pub. L. 102–365, which directed the ad-

dition of par. (7) at end, was executed by adding par. (7) 

after par. (6) and before concluding provisions, to re-

flect the probable intent of Congress. 
1988—Par. (6). Pub. L. 100–430 added par. (6). 
1986—Par. (3). Pub. L. 99–336 amended par. (3) gener-

ally. Prior to amendment, par. (3) read as follows: 

‘‘such final orders of the Federal Maritime Commission 

or the Maritime Administration entered under chapters 

23 and 23A of title 46 as are subject to judicial review 

under section 830 of title 46;’’. 
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Page 560 TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE § 2343 

1984—Par. (5). Pub. L. 98–554 substituted ‘‘11901(j)(2)’’ 

for ‘‘11901(i)(2)’’. 
1982—Pub. L. 97–164 inserted ‘‘(other than the United 

States Court of Appeals for the Federal Circuit)’’ after 

‘‘court of appeals’’ in provisions preceding par. (1), and 

struck out par. (6) which had given the court of appeals 

jurisdiction in cases involving all final orders of the 

Merit Systems Protection Board except as provided for 

in section 7703(b) of title 5. See section 1295(a)(9) of this 

title. 
1980—Par. (5). Pub. L. 96–454 inserted ‘‘and all final or-

ders of such Commission made reviewable under sec-

tion 11901(i)(2) of title 49, United States Code’’ after 

‘‘section 2321 of this title’’. 
1978—Par. (6). Pub. L. 95–454 added par. (6). 
1975—Par. (5). Pub. L. 93–584 added par. (5). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Pub. L. 104–287, § 6(f), Oct. 11, 1996, 110 Stat. 3399, pro-

vided that the amendment made by that section is ef-

fective Dec. 29, 1995. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104–88 effective Jan. 1, 1996, 

see section 2 of Pub. L. 104–88, set out as an Effective 

Date note under section 1301 of Title 49, Transpor-

tation. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–430 effective on 180th day 

beginning after Sept. 13, 1988, see section 13(a) of Pub. 

L. 100–430, set out as a note under section 3601 of Title 

42, The Public Health and Welfare. 

EFFECTIVE DATE OF 1986 AMENDMENT 

Pub. L. 99–336, § 5(b), June 19, 1986, 100 Stat. 638, pro-

vided that: ‘‘The amendment made by this section 

[amending this section] shall apply with respect to any 

rule, regulation, or final order described in such 

amendment which is issued on or after the date of the 

enactment of this Act [June 19, 1986].’’ 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–164 effective Oct. 1, 1982, 

see section 402 of Pub. L. 97–164, set out as a note under 

section 171 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–454 effective 90 days after 

Oct. 13, 1978, see section 907 of Pub. L. 95–454, set out as 

a note under section 1101 of Title 5, Government Orga-

nization and Employees. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Amendment by Pub. L. 93–584 not applicable to ac-

tions commenced on or before last day of first month 

beginning after Jan. 2, 1975, and actions to enjoin or 

suspend orders of Interstate Commerce Commission 

which are pending when this amendment becomes effec-

tive shall not be affected thereby, but shall proceed to 

final disposition under the law existing on the date 

they were commenced, see section 10 of Pub. L. 93–584, 

set out as a note under section 2321 of this title. 

TRANSFER OF FUNCTIONS 

Atomic Energy Commission abolished and functions 

transferred by sections 5814 and 5841 of Title 42, The 

Public Health and Welfare. See, also, Transfer of Func-

tions notes set out under those sections. 

§ 2343. Venue 

The venue of a proceeding under this chapter 

is in the judicial circuit in which the petitioner 

resides or has its principal office, or in the 

United States Court of Appeals for the District 

of Columbia Circuit. 

(Added Pub. L. 89–554, § 4(e), Sept. 6, 1966, 80 Stat. 

622.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

..................... 5 U.S.C. 1033. Dec. 29, 1950, ch. 1189, § 3, 64 
Stat. 1130. 

The section is reorganized for clarity and concise-

ness. The word ‘‘is’’ is substituted for ‘‘shall be’’. The 

word ‘‘petitioner’’ is substituted for ‘‘party or any of 

the parties filing the petition for review’’ in view of the 

definition of ‘‘petitioner’’ in section 2341 of this title. 

§ 2344. Review of orders; time; notice; contents of 
petition; service 

On the entry of a final order reviewable under 

this chapter, the agency shall promptly give no-

tice thereof by service or publication in accord-

ance with its rules. Any party aggrieved by the 

final order may, within 60 days after its entry, 

file a petition to review the order in the court of 

appeals wherein venue lies. The action shall be 

against the United States. The petition shall 

contain a concise statement of— 

(1) the nature of the proceedings as to which 

review is sought; 

(2) the facts on which venue is based; 

(3) the grounds on which relief is sought; and 

(4) the relief prayed. 

The petitioner shall attach to the petition, as 

exhibits, copies of the order, report, or decision 

of the agency. The clerk shall serve a true copy 

of the petition on the agency and on the Attor-

ney General by registered mail, with request for 

a return receipt. 

(Added Pub. L. 89–554, § 4(e), Sept. 6, 1966, 80 Stat. 

622.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

..................... 5 U.S.C. 1034. Dec. 29, 1950, ch. 1189, § 4, 64 
Stat. 1130. 

The section is reorganized, with minor changes in 

phraseology. The words ‘‘as prescribed by section 1033 

of this title’’ are omitted as surplusage. The words ‘‘of 

the United States’’ following ‘‘Attorney General’’ are 

omitted as unnecessary. 

§ 2345. Prehearing conference 

The court of appeals may hold a prehearing 

conference or direct a judge of the court to hold 

a prehearing conference. 

(Added Pub. L. 89–554, § 4(e), Sept. 6, 1966, 80 Stat. 

622.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

..................... 5 U.S.C. 1035. Dec. 29, 1950, ch. 1189, § 5, 64 
Stat. 1130. 

§ 2346. Certification of record on review 

Unless the proceeding has been terminated on 

a motion to dismiss the petition, the agency 

shall file in the office of the clerk the record on 

review as provided by section 2112 of this title. 

(Added Pub. L. 89–554, § 4(e), Sept. 6, 1966, 80 Stat. 

623.) 
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Page 4594 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 2013 

added by act Aug. 30, 1954, ch. 1073, § 1, 68 Stat. 919, 

known as the Atomic Energy Act of 1954, which is clas-

sified principally to this chapter. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 2011 of this title and Tables. 

PRIOR PROVISIONS 

A prior section 2 of act Aug. 1, 1946, ch. 724, 60 Stat. 

756, which related to establishment of Atomic Energy 

Commission, its membership, tenure, compensation, 

and appointment of certain officers and committees, 

was classified to section 1802 of this title, prior to the 

general amendment of act Aug. 1, 1946, by act Aug. 30, 

1954. 

AMENDMENTS 

1964—Subsec. (b). Pub. L. 88–489, § 1, struck out sub-

sec. (b) which found that use of United States property 

by others must be regulated in national interest and in 

order to provide for common defense and security and 

to protect health and safety of public. 
Subsec. (h). Pub. L. 88–489, § 2, struck out subsec. (h) 

which found it essential to common defense and secu-

rity that title to all special nuclear material be in 

United States while such special nuclear material is 

within United States. 
1957—Subsec. (i). Pub. L. 85–256 added subsec. (i). 

CONTROL AND REGULATION POWERS OF UNITED STATES 

AND OF ATOMIC ENERGY COMMISSION UNAFFECTED BY 

PRIVATE OWNERSHIP OF SPECIAL NUCLEAR MATE-

RIALS 

Pub. L. 88–489, § 20, Aug. 26, 1964, 78 Stat. 607, provided 

that: ‘‘Nothing in this Act [amending this section and 

sections 2013, 2073 to 2078, 2135, 2153, 2201, 2233 and 2234 

of this title, repealing section 2072 of this title, and en-

acting provisions set out as notes under this section 

and section 2072 of this title] shall be deemed to dimin-

ish existing authority of the United States, or of the 

Atomic Energy Commission under the Atomic Energy 

Act of 1954, as amended [this chapter], to regulate 

source, byproduct, and special nuclear material and 

production and utilization facilities, or to control such 

materials and facilities exported from the United 

States by imposition of governmental guarantees and 

security safeguards with respect thereto, in order to as-

sure the common defense and security and to protect 

the health and safety of the public, or to reduce the re-

sponsibility of the Atomic Energy Commission to 

achieve such objectives.’’ 

§ 2013. Purpose of chapter 

It is the purpose of this chapter to effectuate 

the policies set forth above by providing for— 
(a) a program of conducting, assisting, and 

fostering research and development in order to 

encourage maximum scientific and industrial 

progress; 
(b) a program for the dissemination of un-

classified scientific and technical information 

and for the control, dissemination, and declas-

sification of Restricted Data, subject to appro-

priate safeguards, so as to encourage scientific 

and industrial progress; 
(c) a program for Government control of the 

possession, use, and production of atomic en-

ergy and special nuclear material, whether 

owned by the Government or others, so di-

rected as to make the maximum contribution 

to the common defense and security and the 

national welfare, and to provide continued as-

surance of the Government’s ability to enter 

into and enforce agreements with nations or 

groups of nations for the control of special nu-

clear materials and atomic weapons; 
(d) a program to encourage widespread par-

ticipation in the development and utilization 

of atomic energy for peaceful purposes to the 

maximum extent consistent with the common 

defense and security and with the health and 

safety of the public; 

(e) a program of international cooperation 

to promote the common defense and security 

and to make available to cooperating nations 

the benefits of peaceful applications of atomic 

energy as widely as expanding technology and 

considerations of the common defense and se-

curity will permit; and 

(f) a program of administration which will 

be consistent with the foregoing policies and 

programs, with international arrangements, 

and with agreements for cooperation, which 

will enable the Congress to be currently in-

formed so as to take further legislative action 

as may be appropriate. 

(Aug. 1, 1946, ch. 724, title I, § 3, as added Aug. 30, 

1954, ch. 1073, § 1, 68 Stat. 922; amended Pub. L. 

88–489, § 3, Aug. 26, 1964, 78 Stat. 602; renumbered 

title I, Pub. L. 102–486, title IX, § 902(a)(8), Oct. 

24, 1992, 106 Stat. 2944.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning act Aug. 1, 1946, ch. 724, as added 

by act Aug. 30, 1954, ch. 1073, § 1, 68 Stat. 919, known as 

the Atomic Energy Act of 1954, which is classified prin-

cipally to this chapter. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 2011 of this title and Tables. 

PRIOR PROVISIONS 

A prior section 3 of act Aug. 1, 1946, ch. 724, 60 Stat. 

758, which related to research and development activi-

ties by the Atomic Energy Commission, was classified 

to section 1803 of this title, prior to the general amend-

ment of act Aug. 1, 1946, by act Aug. 30, 1954. 

Sections 4 to 10 of act Aug. 1, 1946, ch. 724, 60 Stat. 

759–766, which related to production of fissionable ma-

terial, prohibited acts, ownership and operation of pro-

duction facilities, irradiation of materials, and manu-

facture of production facilities; control of fissionable 

materials; military application of atomic energy; li-

cense requirements for utilization of atomic energy, re-

ports to Congress, and issuance of licenses; force and ef-

fect of international agreements; property of Commis-

sion and its exempt status from taxation; and control 

of information, were classified to sections 1804 to 1810, 

respectively, of this title, prior to the general amend-

ment of act Aug. 1, 1946, by act Aug. 30, 1954. Section 

numbers 4 to 10 were not repeated in the general 

amendment of act Aug. 1, 1946. 

AMENDMENTS 

1964—Subsec. (c). Pub. L. 88–489 inserted ‘‘whether 

owned by the Government or others’’ and ‘‘and to pro-

vide continued assurance of the Government’s ability 

to enter into and enforce agreements with nations or 

groups of nations for the control of special nuclear ma-

terials and atomic weapons’’. 

§ 2014. Definitions 

The intent of Congress in the definitions as 

given in this section should be construed from 

the words or phrases used in the definitions. As 

used in this chapter: 

(a) The term ‘‘agency of the United States’’ 

means the executive branch of the United 

States, or any Government agency, or the legis-

lative branch of the United States, or any agen-

cy, committee, commission, office, or other es-

tablishment in the legislative branch, or the ju-
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dicial branch of the United States, or any office, 

agency, committee, commission, or other estab-

lishment in the judicial branch. 
(b) The term ‘‘agreement for cooperation’’ 

means any agreement with another nation or re-

gional defense organization authorized or per-

mitted by sections 2074, 2077, 2094, 2112, 2121(c), 

2133, 2134, or 2164 of this title, and made pursu-

ant to section 2153 of this title. 
(c) The term ‘‘atomic energy’’ means all forms 

of energy released in the course of nuclear fis-

sion or nuclear transformation. 
(d) The term ‘‘atomic weapon’’ means any de-

vice utilizing atomic energy, exclusive of the 

means for transporting or propelling the device 

(where such means is a separable and divisible 

part of the device), the principal purpose of 

which is for use as, or for development of, a 

weapon, a weapon prototype, or a weapon test 

device. 
(e) The term ‘‘byproduct material’’ means— 

(1) any radioactive material (except special 

nuclear material) yielded in or made radio-

active by exposure to the radiation incident to 

the process of producing or utilizing special 

nuclear material; 
(2) the tailings or wastes produced by the ex-

traction or concentration of uranium or tho-

rium from any ore processed primarily for its 

source material content; 
(3)(A) any discrete source of radium-226 that 

is produced, extracted, or converted after ex-

traction, before, on, or after August 8, 2005, for 

use for a commercial, medical, or research ac-

tivity; or 
(B) any material that— 

(i) has been made radioactive by use of a 

particle accelerator; and 
(ii) is produced, extracted, or converted 

after extraction, before, on, or after August 

8, 2005, for use for a commercial, medical, or 

research activity; and 

(4) any discrete source of naturally occur-

ring radioactive material, other than source 

material, that— 
(A) the Commission, in consultation with 

the Administrator of the Environmental 

Protection Agency, the Secretary of Energy, 

the Secretary of Homeland Security, and the 

head of any other appropriate Federal agen-

cy, determines would pose a threat similar 

to the threat posed by a discrete source of 

radium-226 to the public health and safety or 

the common defense and security; and 
(B) before, on, or after August 8, 2005, is ex-

tracted or converted after extraction for use 

in a commercial, medical, or research activ-

ity. 

(f) The term ‘‘Commission’’ means the Atomic 

Energy Commission. 

(g) The term ‘‘common defense and security’’ 

means the common defense and security of the 

United States. 

(h) The term ‘‘defense information’’ means 

any information in any category determined by 

any Government agency authorized to classify 

information, as being information respecting, 

relating to, or affecting the national defense. 

(i) The term ‘‘design’’ means (1) specifications, 

plans, drawings, blueprints, and other items of 

like nature; (2) the information contained there-
in; or (3) the research and development data per-
tinent to the information contained therein. 

(j) The term ‘‘extraordinary nuclear occur-
rence’’ means any event causing a discharge or 

dispersal of source, special nuclear, or byproduct 

material from its intended place of confinement 

in amounts offsite, or causing radiation levels 

offsite, which the Nuclear Regulatory Commis-

sion or the Secretary of Energy, as appropriate, 

determines to be substantial, and which the Nu-

clear Regulatory Commission or the Secretary 

of Energy, as appropriate, determines has re-

sulted or will probably result in substantial 

damages to persons offsite or property offsite. 

Any determination by the Nuclear Regulatory 

Commission or the Secretary of Energy, as ap-

propriate, that such an event has, or has not, oc-

curred shall be final and conclusive, and no 

other official or any court shall have power or 

jurisdiction to review any such determination. 

The Nuclear Regulatory Commission or the Sec-

retary of Energy, as appropriate, shall establish 

criteria in writing setting forth the basis upon 

which such determination shall be made. As 

used in this subsection, ‘‘offsite’’ means away 

from ‘‘the location’’ or ‘‘the contract location’’ 

as defined in the applicable Nuclear Regulatory 

Commission or the Secretary of Energy, as ap-

propriate, indemnity agreement, entered into 

pursuant to section 2210 of this title. 
(k) The term ‘‘financial protection’’ means the 

ability to respond in damages for public liability 

and to meet the costs of investigating and de-

fending claims and settling suits for such dam-

ages. 
(l) The term ‘‘Government agency’’ means any 

executive department, commission, independent 

establishment, corporation, wholly or partly 

owned by the United States of America which is 

an instrumentality of the United States, or any 

board, bureau, division, service, office, officer, 

authority, administration, or other establish-

ment in the executive branch of the Govern-

ment. 
(m) The term ‘‘indemnitor’’ means (1) any in-

surer with respect to his obligations under a pol-

icy of insurance furnished as proof of financial 

protection; (2) any licensee, contractor or other 

person who is obligated under any other form of 

financial protection, with respect to such obli-

gations; and (3) the Nuclear Regulatory Com-

mission or the Secretary of Energy, as appro-

priate, with respect to any obligation under-

taken by it in indemnity agreement entered into 

pursuant to section 2210 of this title. 
(n) The term ‘‘international arrangement’’ 

means any international agreement hereafter 

approved by the Congress or any treaty during 

the time such agreement or treaty is in full 

force and effect, but does not include any agree-

ment for cooperation. 
(o) The term ‘‘Energy Committees’’ means the 

Committee on Energy and Natural Resources of 

the Senate and the Committee on Energy and 

Commerce of the House of Representatives. 
(p) The term ‘‘licensed activity’’ means an ac-

tivity licensed pursuant to this chapter and cov-

ered by the provisions of section 2210(a) of this 

title. 
(q) The term ‘‘nuclear incident’’ means any oc-

currence, including an extraordinary nuclear oc-
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currence, within the United States causing, 

within or outside the United States, bodily in-

jury, sickness, disease, or death, or loss of or 

damage to property, or loss of use of property, 

arising out of or resulting from the radioactive, 

toxic, explosive, or other hazardous properties of 

source, special nuclear, or byproduct material: 

Provided, however, That as the term is used in 

section 2210(l) of this title, it shall include any 

such occurrence outside the United States: And 

provided further, That as the term is used in sec-

tion 2210(d) of this title, it shall include any 

such occurrence outside the United States if 

such occurrence involves source, special nuclear, 

or byproduct material owned by, and used by or 

under contract with, the United States: And pro-

vided further, That as the term is used in section 

2210(c) of this title, it shall include any such oc-

currence outside both the United States and any 

other nation if such occurrence arises out of or 

results from the radioactive, toxic, explosive, or 

other hazardous properties of source, special nu-

clear, or byproduct material licensed pursuant 

to subchapters V, VI, VII, and IX of this divi-

sion, which is used in connection with the oper-

ation of a licensed stationary production or uti-

lization facility or which moves outside the ter-

ritorial limits of the United States in transit 

from one person licensed by the Nuclear Regu-

latory Commission to another person licensed 

by the Nuclear Regulatory Commission. 
(r) The term ‘‘operator’’ means any individual 

who manipulates the controls of a utilization or 

production facility. 
(s) The term ‘‘person’’ means (1) any individ-

ual, corporation, partnership, firm, association, 

trust, estate, public or private institution, 

group, Government agency other than the Com-

mission, any State or any political subdivision 

of, or any political entity within a State, any 

foreign government or nation or any political 

subdivision of any such government or nation, 

or other entity; and (2) any legal successor, rep-

resentative, agent, or agency of the foregoing. 
(t) The term ‘‘person indemnified’’ means (1) 

with respect to a nuclear incident occurring 

within the United States or outside the United 

States as the term is used in section 2210(c) of 

this title, and with respect to any nuclear inci-

dent in connection with the design, develop-

ment, construction, operation, repair, mainte-

nance, or use of the nuclear ship Savannah, the 

person with whom an indemnity agreement is 

executed or who is required to maintain finan-

cial protection, and any other person who may 

be liable for public liability or (2) with respect 

to any other nuclear incident occurring outside 

the United States, the person with whom an in-

demnity agreement is executed and any other 

person who may be liable for public liability by 

reason of his activities under any contract with 

the Secretary of Energy or any project to which 

indemnification under the provisions of section 

2210(d) of this title has been extended or under 

any subcontract, purchase order, or other agree-

ment, of any tier, under any such contract or 

project. 
(u) The term ‘‘produce’’, when used in relation 

to special nuclear material, means (1) to manu-

facture, make, produce, or refine special nuclear 

material; (2) to separate special nuclear mate-

rial from other substances in which such mate-

rial may be contained; or (3) to make or to 

produce new special nuclear material. 
(v) The term ‘‘production facility’’ means (1) 

any equipment or device determined by rule of 

the Commission to be capable of the production 

of special nuclear material in such quantity as 

to be of significance to the common defense and 

security, or in such manner as to affect the 

health and safety of the public; or (2) any impor-

tant component part especially designed for 

such equipment or device as determined by the 

Commission. Except with respect to the export 

of a uranium enrichment production facility, 

such term as used in subchapters IX and XV of 

this division shall not include any equipment or 

device (or important component part especially 

designed for such equipment or device) capable 

of separating the isotopes of uranium or enrich-

ing uranium in the isotope 235. 
(w) The term ‘‘public liability’’ means any 

legal liability arising out of or resulting from a 

nuclear incident or precautionary evacuation 

(including all reasonable additional costs in-

curred by a State, or a political subdivision of a 

State, in the course of responding to a nuclear 

incident or a precautionary evacuation), except: 

(i) claims under State or Federal workmen’s 

compensation acts of employees of persons in-

demnified who are employed at the site of and in 

connection with the activity where the nuclear 

incident occurs; (ii) claims arising out of an act 

of war; and (iii) whenever used in subsections 

(a), (c), and (k) of section 2210 of this title, 

claims for loss of, or damage to, or loss of use of 

property which is located at the site of and used 

in connection with the licensed activity where 

the nuclear incident occurs. ‘‘Public liability’’ 

also includes damage to property of persons in-

demnified: Provided, That such property is cov-

ered under the terms of the financial protection 

required, except property which is located at the 

site of and used in connection with the activity 

where the nuclear incident occurs. 
(x) The term ‘‘research and development’’ 

means (1) theoretical analysis, exploration, or 

experimentation; or (2) the extension of inves-

tigative findings and theories of a scientific or 

technical nature into practical application for 

experimental and demonstration purposes, in-

cluding the experimental production and testing 

of models, devices, equipment, materials, and 

processes. 
(y) The term ‘‘Restricted Data’’ means all 

data concerning (1) design, manufacture, or uti-

lization of atomic weapons; (2) the production of 

special nuclear material; or (3) the use of special 

nuclear material in the production of energy, 

but shall not include data declassified or re-

moved from the Restricted Data category pursu-

ant to section 2162 of this title. 
(z) The term ‘‘source material’’ means (1) ura-

nium, thorium, or any other material which is 

determined by the Commission pursuant to the 

provisions of section 2091 of this title to be 

source material; or (2) ores containing one or 

more of the foregoing materials, in such con-

centration as the Commission may by regula-

tion determine from time to time. 
(aa) The term ‘‘special nuclear material’’ 

means (1) plutonium, uranium enriched in the 
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1 So in original. No subsec. (ii) has been enacted. 

isotope 233 or in the isotope 235, and any other 

material which the Commission, pursuant to the 

provisions of section 2071 of this title, deter-

mines to be special nuclear material, but does 

not include source material; or (2) any material 

artificially enriched by any of the foregoing, but 

does not include source material. 
(bb) The term ‘‘United States’’ when used in a 

geographical sense includes all territories and 

possessions of the United States, the Canal Zone 

and Puerto Rico. 
(cc) The term ‘‘utilization facility’’ means (1) 

any equipment or device, except an atomic 

weapon, determined by rule of the Commission 

to be capable of making use of special nuclear 

material in such quantity as to be of signifi-

cance to the common defense and security, or in 

such manner as to affect the health and safety 

of the public, or peculiarly adapted for making 

use of atomic energy in such quantity as to be 

of significance to the common defense and secu-

rity, or in such manner as to affect the health 

and safety of the public; or (2) any important 

component part especially designed for such 

equipment or device as determined by the Com-

mission. 
(dd) The terms ‘‘high-level radioactive waste’’ 

and ‘‘spent nuclear fuel’’ have the meanings 

given such terms in section 10101 of this title. 
(ee) The term ‘‘transuranic waste’’ means ma-

terial contaminated with elements that have an 

atomic number greater than 92, including neptu-

nium, plutonium, americium, and curium, and 

that are in concentrations greater than 10 nano-

curies per gram, or in such other concentrations 

as the Nuclear Regulatory Commission may pre-

scribe to protect the public health and safety. 
(ff) The term ‘‘nuclear waste activities’’, as 

used in section 2210 of this title, means activi-

ties subject to an agreement of indemnification 

under subsection (d) of such section, that the 

Secretary of Energy is authorized to undertake, 

under this chapter or any other law, involving 

the storage, handling, transportation, treat-

ment, or disposal of, or research and develop-

ment on, spent nuclear fuel, high-level radio-

active waste, or transuranic waste, including 

(but not limited to) activities authorized to be 

carried out under the Waste Isolation Pilot 

Project under section 213 of Public Law 96–164 

(93 Stat. 1265). 
(gg) The term ‘‘precautionary evacuation’’ 

means an evacuation of the public within a spec-

ified area near a nuclear facility, or the trans-

portation route in the case of an accident in-

volving transportation of source material, spe-

cial nuclear material, byproduct material, high- 

level radioactive waste, spent nuclear fuel, or 

transuranic waste to or from a production or 

utilization facility, if the evacuation is— 
(1) the result of any event that is not classi-

fied as a nuclear incident but that poses immi-

nent danger of bodily injury or property dam-

age from the radiological properties of source 

material, special nuclear material, byproduct 

material, high-level radioactive waste, spent 

nuclear fuel, or transuranic waste, and causes 

an evacuation; and 
(2) initiated by an official of a State or a po-

litical subdivision of a State, who is author-

ized by State law to initiate such an evacua-

tion and who reasonably determined that such 

an evacuation was necessary to protect the 

public health and safety. 

(hh) The term ‘‘public liability action’’, as 

used in section 2210 of this title, means any suit 

asserting public liability. A public liability ac-

tion shall be deemed to be an action arising 

under section 2210 of this title, and the sub-

stantive rules for decision in such action shall 

be derived from the law of the State in which 

the nuclear incident involved occurs, unless 

such law is inconsistent with the provisions of 

such section. 

(jj) 1 LEGAL COSTS.—As used in section 2210 of 

this title, the term ‘‘legal costs’’ means the 

costs incurred by a plaintiff or a defendant in 

initiating, prosecuting, investigating, settling, 

or defending claims or suits for damage arising 

under such section. 

(Aug. 1, 1946, ch. 724, title I, § 11, as added Aug. 

30, 1954, ch. 1073, § 1, 68 Stat. 922; amended Aug. 

6, 1956, ch. 1015, § 1, 70 Stat. 1069; Pub. L. 85–256, 

§ 3, Sept. 2, 1957, 71 Stat. 576; Pub. L. 85–602, § 1, 

Aug. 8, 1958, 72 Stat. 525; Pub. L. 87–206, §§ 2, 3, 

Sept. 6, 1961, 75 Stat. 476; Pub. L. 87–615, §§ 4, 5, 

Aug. 29, 1962, 76 Stat. 410; Pub. L. 89–645, § 1(a), 

Oct. 13, 1966, 80 Stat. 891; Pub. L. 94–197, § 1, Dec. 

31, 1975, 89 Stat. 1111; Pub. L. 95–604, title II, § 201, 

Nov. 8, 1978, 92 Stat. 3033; Pub. L. 100–408, 

§§ 4(b)–5(b), 11(b), (d)(2), 16(a)(1), (b)(1), (2), 

(d)(1)–(3), Aug. 20, 1988, 102 Stat. 1069, 1070, 1076, 

1078–1080; Pub. L. 101–575, § 5(a), Nov. 15, 1990, 104 

Stat. 2835; renumbered title I and amended Pub. 

L. 102–486, title IX, § 902(a)(8), title XI, § 1102, Oct. 

24, 1992, 106 Stat. 2944, 2955; Pub. L. 103–437, 

§ 15(f)(1), Nov. 2, 1994, 108 Stat. 4592; Pub. L. 

104–134, title III, § 3116(b)(1), Apr. 26, 1996, 110 

Stat. 1321–349; Pub. L. 109–58, title VI, § 651(e)(1), 

Aug. 8, 2005, 119 Stat. 806.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning act Aug. 1, 1946, ch. 724, as added 

by act Aug. 30, 1954, ch. 1073, § 1, 68 Stat. 919, known as 

the Atomic Energy Act of 1954, which is classified prin-

cipally to this chapter. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 2011 of this title and Tables. 

For definition of Canal Zone, referred to in subsec. 

(bb), see section 3602(b) of Title 22, Foreign Relations 

and Intercourse. 

Section 213 of Public Law 96–164, referred to in sub-

sec. (ff), is Pub. L. 96–164, title II, § 213, Dec. 29, 1979, 93 

Stat. 1265, which is not classified to the Code. 

PRIOR PROVISIONS 

A prior section 11 of act Aug. 1, 1946, ch. 724, 60 Stat. 

768, which related to patents and inventions, was classi-

fied to section 1811 of this title, prior to the general 

amendment of act Aug. 1, 1946, by act Aug. 30, 1954. 

Sections 12 to 19 of act Aug. 1, 1946, ch. 724, 60 Stat. 

770–775, which related to authority, powers and duties 

of Atomic Energy Commission; compensation for acqui-

sition of private property; judicial review; Joint Com-

mittee of Congress on Atomic Energy; penalties for vio-

lation of certain provisions of chapter 14 of this title, 

injunctions, subpoena of witnesses, and production of 

documents; reports and recommendations to Congress; 

definitions; and authorization of appropriations, were 

classified to sections 1812 to 1819, respectively, of this 

title, and section 20 of act Aug. 1, 1946, ch. 724, 60 Stat. 
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1 So in original. Probably should be ‘‘section’’. 

known as the Atomic Energy Act of 1954, which is clas-

sified principally to this chapter. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 2011 of this title and Tables. 

CODIFICATION 

In subsecs. (b) and (c), ‘‘section 558(c) of title 5’’ and 

‘‘subchapter II of chapter 5 and chapter 7 of title 5’’ 

substituted for ‘‘section 9(b) of the Administrative Pro-

cedure Act [5 U.S.C. 1008(b)]’’ and ‘‘the Administration 

Procedure Act [5 U.S.C. 1001–1011]’’, respectively, on au-

thority of Pub. L. 89–554, § 7(b), Sept. 6, 1966, 80 Stat. 631, 

the first section of which enacted Title 5, Government 

Organization and Employees. 

§ 2237. Modification of license 

The terms and conditions of all licenses shall 

be subject to amendment, revision, or modifica-

tion, by reason of amendments of this chapter or 

by reason of rules and regulations issued in ac-

cordance with the terms of this chapter. 

(Aug. 1, 1946, ch. 724, title I, § 187, as added Aug. 

30, 1954, ch. 1073, § 1, 68 Stat. 955; renumbered 

title I, Pub. L. 102–486, title IX, § 902(a)(8), Oct. 

24, 1992, 106 Stat. 2944.) 

REFERENCES IN TEXT 

This chapter, referred to in text, was in the original 

‘‘this Act’’, meaning act Aug. 1, 1946, ch. 724, as added 

by act Aug. 30, 1954, ch. 1073, § 1, 68 Stat. 919, known as 

the Atomic Energy Act of 1954, which is classified prin-

cipally to this chapter. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 2011 of this title and Tables. 

§ 2238. Continued operation of facilities 

Whenever the Commission finds that the pub-

lic convenience and necessity or the production 

program of the Commission requires continued 

operation of a production facility or utilization 

facility the license for which has been revoked 

pursuant to section 2236 of this title, the Com-

mission may, after consultation with the appro-

priate regulatory agency, State or Federal, hav-

ing jurisdiction, order that possession be taken 

of and such facility be operated for such period 

of time as the public convenience and necessity 

or the production program of the Commission 

may, in the judgment of the Commission, re-

quire, or until a license for the operation of the 

facility shall become effective. Just compensa-

tion shall be paid for the use of the facility. 

(Aug. 1, 1946, ch. 724, title I, § 188, as added Aug. 

30, 1954, ch. 1073, § 1, 68 Stat. 955; renumbered 

title I, Pub. L. 102–486, title IX, § 902(a)(8), Oct. 

24, 1992, 106 Stat. 2944.) 

§ 2239. Hearings and judicial review 

(a)(1)(A) In any proceeding under this chapter, 

for the granting, suspending, revoking, or 

amending of any license or construction permit, 

or application to transfer control, and in any 

proceeding for the issuance or modification of 

rules and regulations dealing with the activities 

of licensees, and in any proceeding for the pay-

ment of compensation, an award or royalties 

under sections 1 2183, 2187, 2236(c) or 2238 of this 

title, the Commission shall grant a hearing upon 

the request of any person whose interest may be 

affected by the proceeding, and shall admit any 

such person as a party to such proceeding. The 

Commission shall hold a hearing after thirty 

days’ notice and publication once in the Federal 

Register, on each application under section 2133 

or 2134(b) of this title for a construction permit 

for a facility, and on any application under sec-

tion 2134(c) of this title for a construction per-

mit for a testing facility. In cases where such a 

construction permit has been issued following 

the holding of such a hearing, the Commission 

may, in the absence of a request therefor by any 

person whose interest may be affected, issue an 

operating license or an amendment to a con-

struction permit or an amendment to an operat-

ing license without a hearing, but upon thirty 

days’ notice and publication once in the Federal 

Register of its intent to do so. The Commission 

may dispense with such thirty days’ notice and 

publication with respect to any application for 

an amendment to a construction permit or an 

amendment to an operating license upon a de-

termination by the Commission that the amend-

ment involves no significant hazards consider-

ation. 
(B)(i) Not less than 180 days before the date 

scheduled for initial loading of fuel into a plant 

by a licensee that has been issued a combined 

construction permit and operating license under 

section 2235(b) of this title, the Commission 

shall publish in the Federal Register notice of 

intended operation. That notice shall provide 

that any person whose interest may be affected 

by operation of the plant, may within 60 days re-

quest the Commission to hold a hearing on 

whether the facility as constructed complies, or 

on completion will comply, with the acceptance 

criteria of the license. 
(ii) A request for hearing under clause (i) shall 

show, prima facie, that one or more of the ac-

ceptance criteria in the combined license have 

not been, or will not be met, and the specific 

operational consequences of nonconformance 

that would be contrary to providing reasonable 

assurance of adequate protection of the public 

health and safety. 
(iii) After receiving a request for a hearing 

under clause (i), the Commission expeditiously 

shall either deny or grant the request. If the re-

quest is granted, the Commission shall deter-

mine, after considering petitioners’ prima facie 

showing and any answers thereto, whether dur-

ing a period of interim operation, there will be 

reasonable assurance of adequate protection of 

the public health and safety. If the Commission 

determines that there is such reasonable assur-

ance, it shall allow operation during an interim 

period under the combined license. 
(iv) The Commission, in its discretion, shall 

determine appropriate hearing procedures, 

whether informal or formal adjudicatory, for 

any hearing under clause (i), and shall state its 

reasons therefor. 
(v) The Commission shall, to the maximum 

possible extent, render a decision on issues 

raised by the hearing request within 180 days of 

the publication of the notice provided by clause 

(i) or the anticipated date for initial loading of 

fuel into the reactor, whichever is later. Com-

mencement of operation under a combined li-

cense is not subject to subparagraph (A). 
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Page 4748 TITLE 42—THE PUBLIC HEALTH AND WELFARE § 2239 

(2)(A) The Commission may issue and make 

immediately effective any amendment to an op-

erating license or any amendment to a combined 

construction and operating license, upon a de-

termination by the Commission that such 

amendment involves no significant hazards con-

sideration, notwithstanding the pendency before 

the Commission of a request for a hearing from 

any person. Such amendment may be issued and 

made immediately effective in advance of the 

holding and completion of any required hearing. 

In determining under this section whether such 

amendment involves no significant hazards con-

sideration, the Commission shall consult with 

the State in which the facility involved is lo-

cated. In all other respects such amendment 

shall meet the requirements of this chapter. 
(B) The Commission shall periodically (but not 

less frequently than once every thirty days) 

publish notice of any amendments issued, or 

proposed to be issued, as provided in subpara-

graph (A). Each such notice shall include all 

amendments issued, or proposed to be issued, 

since the date of publication of the last such 

periodic notice. Such notice shall, with respect 

to each amendment or proposed amendment (i) 

identify the facility involved; and (ii) provide a 

brief description of such amendment. Nothing in 

this subsection shall be construed to delay the 

effective date of any amendment. 
(C) The Commission shall, during the ninety- 

day period following the effective date of this 

paragraph, promulgate regulations establishing 

(i) standards for determining whether any 

amendment to an operating license or any 

amendment to a combined construction and op-

erating license involves no significant hazards 

consideration; (ii) criteria for providing or, in 

emergency situations, dispensing with prior no-

tice and reasonable opportunity for public com-

ment on any such determination, which criteria 

shall take into account the exigency of the need 

for the amendment involved; and (iii) procedures 

for consultation on any such determination with 

the State in which the facility involved is lo-

cated. 
(b) The following Commission actions shall be 

subject to judicial review in the manner pre-

scribed in chapter 158 of title 28 and chapter 7 of 

title 5: 
(1) Any final order entered in any proceeding 

of the kind specified in subsection (a) of this 

section. 
(2) Any final order allowing or prohibiting a 

facility to begin operating under a combined 

construction and operating license. 
(3) Any final order establishing by regula-

tion standards to govern the Department of 

Energy’s gaseous diffusion uranium enrich-

ment plants, including any such facilities 

leased to a corporation established under the 

USEC Privatization Act [42 U.S.C. 2297h et 

seq.]. 
(4) Any final determination under section 

2297f(c) of this title relating to whether the 

gaseous diffusion plants, including any such 

facilities leased to a corporation established 

under the USEC Privatization Act [42 U.S.C. 

2297h et seq.], are in compliance with the Com-

mission’s standards governing the gaseous dif-

fusion plants and all applicable laws. 

(Aug. 1, 1946, ch. 724, title I, § 189, as added Aug. 

30, 1954, ch. 1073, § 1, 68 Stat. 955; amended Pub. 

L. 85–256, § 7, Sept. 2, 1957, 71 Stat. 579; Pub. L. 

87–615, § 2, Aug. 29, 1962, 76 Stat. 409; Pub. L. 

97–415, § 12(a), Jan. 4, 1983, 96 Stat. 2073; renum-

bered title I and amended Pub. L. 102–486, title 

IX, § 902(a)(8), title XXVIII, §§ 2802, 2804, 2805, Oct. 

24, 1992, 106 Stat. 2944, 3120, 3121; Pub. L. 104–134, 

title III, § 3116(c), Apr. 26, 1996, 110 Stat. 1321–349.) 

REFERENCES IN TEXT 

This chapter, referred to in subsec. (a)(1)(A), (2)(A), 

was in the original ‘‘this Act’’, meaning act Aug. 1, 

1946, ch. 724, as added by act Aug. 30, 1954, ch. 1073, § 1, 

68 Stat. 919, known as the Atomic Energy Act of 1954, 

which is classified principally to this chapter. For com-

plete classification of this Act to the Code, see Short 

Title note set out under section 2011 of this title and 

Tables. 
The effective date of this paragraph, referred to in 

subsec. (a)(2)(C), probably means the date of enactment 

of Pub. L. 97–415, which was approved Jan. 4, 1983. 
The USEC Privatization Act, referred to in subsec. 

(b)(3), (4), is subchapter A (§§ 3101–3117) of chapter 1 of 

title III of Pub. L. 104–134, Apr. 26, 1996, 110 Stat. 

1321–335, which is classified principally to subchapter 

VIII (§ 2297h et seq.) of this chapter. For complete clas-

sification of this Act to the Code, see Short Title of 

1996 Amendment note set out under section 2011 of this 

title and Tables. 

AMENDMENTS 

1996—Subsec. (b). Pub. L. 104–134 amended subsec. (b) 

generally. Prior to amendment, subsec. (b) read as fol-

lows: ‘‘Any final order entered in any proceeding of the 

kind specified in subsection (a) of this section or any 

final order allowing or prohibiting a facility to begin 

operating under a combined construction and operating 

license shall be subject to judicial review in the man-

ner prescribed in the Act of December 29, 1950, as 

amended (ch. 1189, 64 Stat. 1129), and to the provisions 

of section 10 of the Administrative Procedure Act, as 

amended.’’ 
1992—Subsec. (a)(1). Pub. L. 102–486, § 2802, designated 

existing provisions as subpar. (A) and added subpar. (B). 
Subsec. (a)(2)(A), (C). Pub. L. 102–486, § 2804, inserted 

‘‘or any amendment to a combined construction and 

operating license’’ after ‘‘any amendment to an operat-

ing license’’. 
Subsec. (b). Pub. L. 102–486, § 2805, inserted ‘‘or any 

final order allowing or prohibiting a facility to begin 

operating under a combined construction and operating 

license’’ before ‘‘shall be subject to judicial review’’. 
1983—Subsec. (a). Pub. L. 97–415 designated existing 

provisions as par. (1) and added par. (2). 
1962—Subsec. (a). Pub. L. 87–615 substituted ‘‘con-

struction permit for a facility’’ and ‘‘construction per-

mit for a testing facility’’ for ‘‘license for a facility’’ 

and ‘‘license for a testing facility’’ respectively, and 

authorized the commission in cases where a permit has 

been issued following a hearing, and in the absence of 

a request therefor by anyone whose interest may be af-

fected, to issue an operating license or an amendment 

to a construction permit or an operating license with-

out a hearing upon thirty days’ notice and publication 

once in the Federal Register of its intent to do so, and 

to dispense with such notice and publication with re-

spect to any application for an amendment to a con-

struction permit or to an operating license upon its de-

termination that the amendment involves no signifi-

cant hazards consideration. 
1957—Subsec. (a). Pub. L. 85–256 required the Commis-

sion to hold a hearing after 30 days notice and publica-

tion once in the Federal Register on an application for 

a license for a facility or a testing facility. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Subsec. (a)(1)(B) of this section, as added by section 

2802 of Pub. L. 102–486, applicable to all proceedings in-
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Page 115 TITLE 54—NATIONAL PARK SERVICE AND RELATED PROGRAMS § 306110 

§ 306104. Agency Preservation Officer 

The head of each Federal agency (except an 

agency that is exempted under section 304108(c) 

of this title) shall designate a qualified official 

as the agency’s Preservation Officer who shall 

be responsible for coordinating the agency’s ac-

tivities under this division. Each Preservation 

Officer may, to be considered qualified, satisfac-

torily complete an appropriate training program 

established by the Secretary under section 

306101(c) of this title. 

(Pub. L. 113–287, § 3, Dec. 19, 2014, 128 Stat. 3226.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

306104 ......... 16 U.S.C. 470h–2(c). Pub. L. 89–665, title I, 
§ 110(c), as added Pub. L. 
96–515, title II, § 206, Dec. 
12, 1980, 94 Stat. 2996; Pub. 
L. 102–575, title XL, 
§ 4006(b), Oct. 30, 1992, 106 
Stat. 4757. 

§ 306105. Agency programs and projects 

Consistent with the agency’s missions and 

mandates, each Federal agency shall carry out 

agency programs and projects (including those 

under which any Federal assistance is provided 

or any Federal license, permit, or other approval 

is required) in accordance with the purposes of 

this division and give consideration to programs 

and projects that will further the purposes of 

this division. 

(Pub. L. 113–287, § 3, Dec. 19, 2014, 128 Stat. 3226.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

306105 ......... 16 U.S.C. 470h–2(d). Pub. L. 89–665, title I, 
§ 110(d), as added Pub. L. 
96–515, title II, § 206, Dec. 
12, 1980, 94 Stat. 2996. 

§ 306106. Review of plans of transferees of sur-
plus federally owned historic property 

The Secretary shall review and approve the 

plans of transferees of surplus federally owned 

historic property not later than 90 days after re-

ceipt of the plans to ensure that the prehistori-

cal, historical, architectural, or culturally sig-

nificant values will be preserved or enhanced. 

(Pub. L. 113–287, § 3, Dec. 19, 2014, 128 Stat. 3226.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

306106 ......... 16 U.S.C. 470h–2(e). Pub. L. 89–665, title I, 
§ 110(e), as added Pub. L. 
96–515, title II, § 206, Dec. 
12, 1980, 94 Stat. 2996. 

§ 306107. Planning and actions to minimize harm 
to National Historic Landmarks 

Prior to the approval of any Federal under-

taking that may directly and adversely affect 

any National Historic Landmark, the head of 

the responsible Federal agency shall to the max-

imum extent possible undertake such planning 

and actions as may be necessary to minimize 

harm to the landmark. The head of the Federal 

agency shall afford the Council a reasonable op-

portunity to comment with regard to the under-

taking. 

(Pub. L. 113–287, § 3, Dec. 19, 2014, 128 Stat. 3226.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

306107 ......... 16 U.S.C. 470h–2(f). Pub. L. 89–665, title I, 
§ 110(f), as added Pub. L. 
96–515, title II, § 206, Dec. 
12, 1980, 94 Stat. 2996. 

§ 306108. Effect of undertaking on historic prop-
erty 

The head of any Federal agency having direct 

or indirect jurisdiction over a proposed Federal 

or federally assisted undertaking in any State 

and the head of any Federal department or inde-

pendent agency having authority to license any 

undertaking, prior to the approval of the ex-

penditure of any Federal funds on the under-

taking or prior to the issuance of any license, 

shall take into account the effect of the under-

taking on any historic property. The head of the 

Federal agency shall afford the Council a rea-

sonable opportunity to comment with regard to 

the undertaking. 

(Pub. L. 113–287, § 3, Dec. 19, 2014, 128 Stat. 3227.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

306108 ......... 16 U.S.C. 470f. Pub. L. 89–665, title I, § 106, 
Oct. 15, 1966, 80 Stat. 917; 
Pub. L. 94–422, title II, 
§ 201(3), Sept. 28, 1976, 90 
Stat. 1320. 

The words ‘‘historic property’’ are substituted for 

‘‘district, site, building, structure, or object that is in-

cluded in or eligible for inclusion in the National Reg-

ister’’ because of the definition of ‘‘historic property’’ 

in section 300308 of the new title. 

§ 306109. Costs of preservation as eligible project 
costs 

A Federal agency may include the costs of 

preservation activities of the agency under this 

division as eligible project costs in all undertak-

ings of the agency or assisted by the agency. 

The eligible project costs may include amounts 

paid by a Federal agency to a State to be used 

in carrying out the preservation responsibilities 

of the Federal agency under this division, and 

reasonable costs may be charged to Federal li-

censees and permittees as a condition to the is-

suance of the license or permit. 

(Pub. L. 113–287, § 3, Dec. 19, 2014, 128 Stat. 3227.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

306109 ......... 16 U.S.C. 470h–2(g). Pub. L. 89–665, title I, 
§ 110(g), as added Pub. L. 
96–515, title II, § 206, Dec. 
12, 1980, 94 Stat. 2996. 

§ 306110. Annual preservation awards program 

The Secretary shall establish an annual pres-

ervation awards program under which the Sec-
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copies, to all of the other participants 
in the proceeding. The presiding officer 
may determine the calculation of addi-
tional days when a participant is not 
entitled to receive an entire filing 
served by multiple methods. 

(4) In mixed service proceedings when 
all participants are not using the same 
filing and service method, the number 
of days for service will be determined 
by the presiding officer based on con-
siderations of fairness and efficiency. 

(c) To be considered timely, a docu-
ment must be served: 

(1) By 5 p.m. Eastern Time for a doc-
ument served in person or by expedited 
service; and 

(2) By 11:59 p.m. Eastern Time for a 
document served by the E-Filing sys-
tem. 

[72 FR 49151, Aug. 28, 2007] 

§ 2.307 Extension and reduction of 
time limits; delegated authority to 
order use of procedures for access 
by potential parties to certain sen-
sitive unclassified information. 

(a) Except as otherwise provided by 
law, the time fixed or the period of 
time prescribed for an act that is re-
quired or allowed to be done at or with-
in a specified time, may be extended or 
shortened either by the Commission or 
the presiding officer for good cause, or 
by stipulation approved by the Com-
mission or the presiding officer. 

(b) If this part does not prescribe a 
time limit for an action to be taken in 
the proceeding, the Commission or the 
presiding officer may set a time limit 
for the action. 

(c) In circumstances where, in order 
to meet Commission requirements for 
intervention, potential parties may 
deem it necessary to obtain access to 
safeguards information (as defined in 
§ 73.2 of this chapter) or to sensitive un-
classified non-safeguards information, 
the Secretary is delegated authority to 
issue orders establishing procedures 
and timelines for submitting and re-
solving requests for this information. 

[69 FR 2236, Jan. 14, 2004, as amended at 73 
FR 10980, Feb. 29, 2008] 

§ 2.308 Treatment of requests for hear-
ing or petitions for leave to inter-
vene by the Secretary. 

Upon receipt of a request for hearing 
or a petition to intervene, the Sec-
retary will forward the request or peti-
tion and/or proffered contentions and 
any answers and replies either to the 
Commission for a ruling on the request/ 
petition and/or proffered contentions or 
to the Chief Administrative Judge of 
the Atomic Safety and Licensing Board 
Panel for the designation of a presiding 
officer under § 2.313(a) to rule on the 
matter. 

§ 2.309 Hearing requests, petitions to 
intervene, requirements for stand-
ing, and contentions. 

(a) General requirements. Any person 
whose interest may be affected by a 
proceeding and who desires to partici-
pate as a party must file a written re-
quest for hearing and a specification of 
the contentions which the person seeks 
to have litigated in the hearing. In a 
proceeding under 10 CFR 52.103, the 
Commission, acting as the presiding of-
ficer, will grant the request if it deter-
mines that the requestor has standing 
under the provisions of paragraph (d) of 
this section and has proposed at least 
one admissible contention that meets 
the requirements of paragraph (f) of 
this section. For all other proceedings, 
except as provided in paragraph (e) of 
this section, the Commission, presiding 
officer, or the Atomic Safety and Li-
censing Board designated to rule on the 
request for hearing and/or petition for 
leave to intervene, will grant the re-
quest/petition if it determines that the 
requestor/petitioner has standing under 
the provisions of paragraph (d) of this 
section and has proposed at least one 
admissible contention that meets the 
requirements of paragraph (f) of this 
section. In ruling on the request for 
hearing/petition to intervene sub-
mitted by petitioners seeking to inter-
vene in the proceeding on the HLW re-
pository, the Commission, the pre-
siding officer, or the Atomic Safety 
and Licensing Board shall also consider 
any failure of the petitioner to partici-
pate as a potential party in the pre-li-
cense application phase under subpart 
J of this part in addition to the factors 
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in paragraph (d) of this section. If a re-
quest for hearing or petition to inter-
vene is filed in response to any notice 
of hearing or opportunity for hearing, 
the applicant/licensee shall be deemed 
to be a party. 

(b) Timing. Unless specified elsewhere 
in this chapter or otherwise provided 
by the Commission, the request or peti-
tion and the list of contentions must 
be filed as follows: 

(1) In proceedings for the direct or in-
direct transfer of control of an NRC li-
cense when the transfer requires prior 
approval of the NRC under the Com-
mission’s regulations, governing stat-
ute, or pursuant to a license condition, 
twenty (20) days from the date of publi-
cation of the notice in the FEDERAL 
REGISTER. 

(2) In proceedings for the initial au-
thorization to construct a high-level 
radioactive waste geologic repository, 
and the initial licensee to receive and 
process high level radioactive waste at 
a geological repository operations 
area, thirty (30) days from the date of 
publication of the notice in the FED-
ERAL REGISTER. 

(3) In proceedings for which a FED-
ERAL REGISTER notice of agency action 
is published (other than a proceeding 
covered by paragraphs (b)(1) or (b)(2) of 
this section), not later than: 

(i) The time specified in any notice of 
hearing or notice of proposed action or 
as provided by the presiding officer or 
the Atomic Safety and Licensing Board 
designated to rule on the request and/ 
or petition, which may not be less than 
sixty (60) days from the date of publica-
tion of the notice in the FEDERAL REG-
ISTER; or 

(ii) If no period is specified, sixty (60) 
days from the date of publication of 
the notice. 

(4) In proceedings for which a FED-
ERAL REGISTER notice of agency action 
is not published, not later than the lat-
est of: 

(i) Sixty (60) days after publication of 
notice on the NRC Web site at http:// 
www.nrc.gov/public-involve/major-ac-
tions.html, or 

(ii) Sixty (60) days after the requestor 
receives actual notice of a pending ap-
plication, but not more than sixty (60) 
days after agency action on the appli-
cation. 

(c) Filings after the deadline; submis-
sion of hearing request, intervention peti-
tion, or motion for leave to file new or 
amended contentions—(1) Determination 
by presiding officer. Hearing requests, 
intervention petitions, and motions for 
leave to file new or amended conten-
tions filed after the deadline in para-
graph (b) of this section will not be en-
tertained absent a determination by 
the presiding officer that a participant 
has demonstrated good cause by show-
ing that: 

(i) The information upon which the 
filing is based was not previously avail-
able; 

(ii) The information upon which the 
filing is based is materially different 
from information previously available; 
and 

(iii) The filing has been submitted in 
a timely fashion based on the avail-
ability of the subsequent information. 

(2) Applicability of §§ 2.307 and 2.323. (i) 
Section 2.307 applies to requests to 
change a filing deadline (requested be-
fore or after that deadline has passed) 
based on reasons not related to the 
substance of the filing. 

(ii) Section 2.323 does not apply to 
hearing requests, intervention peti-
tions, or motions for leave to file new 
or amended contentions filed after the 
deadline in paragraph (b) of this sec-
tion. 

(3) New petitioner. A hearing request 
or intervention petition filed after the 
deadline in paragraph (b) of this sec-
tion must include a specification of 
contentions if the petitioner seeks ad-
mission as a party, and must also dem-
onstrate that the petitioner meets the 
applicable standing and contention ad-
missibility requirements in paragraphs 
(d) and (f) of this section. 

(4) Party or participant. A new or 
amended contention filed by a party or 
participant to the proceeding must also 
meet the applicable contention admis-
sibility requirements in paragraph (f) 
of this section. If the party or partici-
pant has already satisfied the require-
ments for standing under paragraph (d) 
of this section in the same proceeding 
in which the new or amended conten-
tions are filed, it does not need to do so 
again. 
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(d) Standing. (1) General require-
ments. A request for hearing or peti-
tion for leave to intervene must state: 

(i) The name, address and telephone 
number of the requestor or petitioner; 

(ii) The nature of the requestor’s/pe-
titioner’s right under the Act to be 
made a party to the proceeding; 

(iii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interest in the proceeding; 
and 

(iv) The possible effect of any deci-
sion or order that may be issued in the 
proceeding on the requestor’s/peti-
tioner’s interest. 

(2) Rulings. In ruling on a request for 
hearing or petition for leave to inter-
vene, the Commission, the presiding of-
ficer, or the Atomic Safety and Licens-
ing Board designated to rule on such 
requests must determine, among other 
things, whether the petitioner has an 
interest affected by the proceeding 
considering the factors enumerated in 
paragraph (d)(1) of this section. 

(3) Standing in enforcement pro-
ceedings. In enforcement proceedings, 
the licensee or other person against 
whom the action is taken shall have 
standing. 

(e) Discretionary Intervention. The pre-
siding officer may consider a request 
for discretionary intervention when at 
least one requestor/petitioner has es-
tablished standing and at least one ad-
missible contention has been admitted 
so that a hearing will be held. A re-
questor/petitioner may request that his 
or her petition be granted as a matter 
of discretion in the event that the peti-
tioner is determined to lack standing 
to intervene as a matter of right under 
paragraph (d)(1) of this section. Accord-
ingly, in addition to addressing the fac-
tors in paragraph (d)(1) of this section, 
a petitioner who wishes to seek inter-
vention as a matter of discretion in the 
event it is determined that standing as 
a matter of right is not demonstrated 
shall address the following factors in 
his/her initial petition, which the Com-
mission, the presiding officer or the 
Atomic Safety and Licensing Board 
will consider and balance: 

(1) Factors weighing in favor of al-
lowing intervention— 

(i) The extent to which the reques-
tor’s/petitioner’s participation may 

reasonably be expected to assist in de-
veloping a sound record; 

(ii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interests in the pro-
ceeding; and 

(iii) The possible effect of any deci-
sion or order that may be issued in the 
proceeding on the requestor’s/peti-
tioner’s interest; 

(2) Factors weighing against allowing 
intervention— 

(i) The availability of other means 
whereby the requestor’s/petitioner’s in-
terest will be protected; 

(ii) The extent to which the reques-
tor’s/petitioner’s interest will be rep-
resented by existing parties; and 

(iii) The extent to which the reques-
tor’s/petitioner’s participation will in-
appropriately broaden the issues or 
delay the proceeding. 

(f) Contentions. (1) A request for hear-
ing or petition for leave to intervene 
must set forth with particularity the 
contentions sought to be raised. For 
each contention, the request or peti-
tion must: 

(i) Provide a specific statement of 
the issue of law or fact to be raised or 
controverted, provided further, that the 
issue of law or fact to be raised in a re-
quest for hearing under 10 CFR 52.103(b) 
must be directed at demonstrating that 
one or more of the acceptance criteria 
in the combined license have not been, 
or will not be met, and that the spe-
cific operational consequences of non-
conformance would be contrary to pro-
viding reasonable assurance of ade-
quate protection of the public health 
and safety; 

(ii) Provide a brief explanation of the 
basis for the contention; 

(iii) Demonstrate that the issue 
raised in the contention is within the 
scope of the proceeding; 

(iv) Demonstrate that the issue 
raised in the contention is material to 
the findings the NRC must make to 
support the action that is involved in 
the proceeding; 

(v) Provide a concise statement of 
the alleged facts or expert opinions 
which support the requestor’s/peti-
tioner’s position on the issue and on 
which the petitioner intends to rely at 
hearing, together with references to 
the specific sources and documents on 
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which the requestor/petitioner intends 
to rely to support its position on the 
issue; 

(vi) In a proceeding other than one 
under 10 CFR 52.103, provide sufficient 
information to show that a genuine 
dispute exists with the applicant/li-
censee on a material issue of law or 
fact. This information must include 
references to specific portions of the 
application (including the applicant’s 
environmental report and safety re-
port) that the petitioner disputes and 
the supporting reasons for each dis-
pute, or, if the petitioner believes that 
the application fails to contain infor-
mation on a relevant matter as re-
quired by law, the identification of 
each failure and the supporting reasons 
for the petitioner’s belief; and 

(vii) In a proceeding under 10 CFR 
52.103(b), the information must be suffi-
cient, and include supporting informa-
tion showing, prima facie, that one or 
more of the acceptance criteria in the 
combined license have not been, or will 
not be met, and that the specific oper-
ational consequences of nonconform-
ance would be contrary to providing 
reasonable assurance of adequate pro-
tection of the public health and safety. 
This information must include the spe-
cific portion of the report required by 
10 CFR 52.99(c) which the requestor be-
lieves is inaccurate, incorrect, and/or 
incomplete (i.e., fails to contain the 
necessary information required by 
§ 52.99(c)). If the requestor identifies a 
specific portion of the § 52.99(c) report 
as incomplete and the requestor con-
tends that the incomplete portion pre-
vents the requestor from making the 
necessary prima facie showing, then the 
requestor must explain why this defi-
ciency prevents the requestor from 
making the prima facie showing. 

(2) Contentions must be based on doc-
uments or other information available 
at the time the petition is to be filed, 
such as the application, supporting 
safety analysis report, environmental 
report or other supporting document 
filed by an applicant or licensee, or 
otherwise available to a petitioner. On 
issues arising under the National Envi-
ronmental Policy Act, participants 
shall file contentions based on the ap-
plicant’s environmental report. Par-
ticipants may file new or amended en-

vironmental contentions after the 
deadline in paragraph (b) of this sec-
tion (e.g., based on a draft or final NRC 
environmental impact statement, envi-
ronmental assessment, or any supple-
ments to these documents) if the con-
tention complies with the require-
ments in paragraph (c) of this section. 

(3) If two or more requestors/peti-
tioners seek to co-sponsor a conten-
tion, the requestors/petitioners shall 
jointly designate a representative who 
shall have the authority to act for the 
requestors/petitioners with respect to 
that contention. If a requestor/peti-
tioner seeks to adopt the contention of 
another sponsoring requestor/peti-
tioner, the requestor/petitioner who 
seeks to adopt the contention must ei-
ther agree that the sponsoring re-
questor/petitioner shall act as the rep-
resentative with respect to that con-
tention, or jointly designate with the 
sponsoring requestor/petitioner a rep-
resentative who shall have the author-
ity to act for the requestors/petitioners 
with respect to that contention. 

(g) Selection of hearing procedures. A 
request for hearing and/or petition for 
leave to intervene may, except in a 
proceeding under 10 CFR 52.103, also ad-
dress the selection of hearing proce-
dures, taking into account the provi-
sions of § 2.310. If a request/petition re-
lies upon § 2.310(d), the request/petition 
must demonstrate, by reference to the 
contention and the bases provided and 
the specific procedures in subpart G of 
this part, that resolution of the con-
tention necessitates resolution of ma-
terial issues of fact which may be best 
determined through the use of the 
identified procedures. 

(h) Requirements applicable to States, 
local governmental bodies, and Federally- 
recognized Indian Tribes seeking party 
status. (1) If a State, local govern-
mental body (county, municipality or 
other subdivision), or Federally-recog-
nized Indian Tribe seeks to participate 
as a party in a proceeding, it must sub-
mit a request for hearing or a petition 
to intervene containing at least one ad-
missible contention, and must des-
ignate a single representative for the 
hearing. If a request for hearing or pe-
tition to intervene is granted, the Com-
mission, the presiding officer or the 
Atomic Safety and Licensing Board 

VerDate Sep<11>2014 13:42 Apr 14, 2017 Jkt 241005 PO 00000 Frm 00062 Fmt 8010 Sfmt 8010 Y:\SGML\241030.XXX 241030pm
an

gr
um

 o
n 

D
S

K
3G

D
R

08
2P

R
O

D
 w

ith
 C

F
R

ADD-14

USCA Case #17-1059      Document #1697088            Filed: 10/05/2017      Page 16 of 78



53 

Nuclear Regulatory Commission § 2.309 

ruling on the request will admit as a 
party to the proceeding a single des-
ignated representative of the State, a 
single designated representative for 
each local governmental body (county, 
municipality or other subdivision), and 
a single designated representative for 
each Federally-recognized Indian 
Tribe. Where a State’s constitution 
provides that both the Governor and 
another State official or State govern-
mental body may represent the inter-
ests of the State in a proceeding, the 
Governor and the other State official/ 
government body will be considered 
separate participants. 

(2) If the proceeding pertains to a 
production or utilization facility (as 
defined in § 50.2 of this chapter) located 
within the boundaries of the State, 
local governmental body, or Federally- 
recognized Indian Tribe seeking to par-
ticipate as a party, no further dem-
onstration of standing is required. If 
the production or utilization facility is 
not located within the boundaries of 
the State, local governmental body, or 
Federally-recognized Indian Tribe 
seeking to participate as a party, the 
State, local governmental body, or 
Federally-recognized Indian Tribe also 
must demonstrate standing. 

(3) In any proceeding on an applica-
tion for a construction authorization 
for a high-level radioactive waste re-
pository at a geologic repository oper-
ations area under parts 60 or 63 of this 
chapter, or an application for a license 
to receive and possess high-level radio-
active waste at a geologic repository 
operations area under parts 60 or 63 of 
this chapter, the Commission shall per-
mit intervention by the State and local 
governmental body (county, munici-
pality or other subdivision) in which 
such an area is located and by any af-
fected Federally-recognized Indian 
Tribe as defined in parts 60 or 63 of this 
chapter if the requirements of para-
graph (f) of this section are satisfied 
with respect to at least one contention. 
All other petitions for intervention in 
any such proceeding must be reviewed 
under the provisions of paragraphs (a) 
through (f) of this section. 

(i) Answers to hearing requests, inter-
vention petitions, and motions for leave to 
file new or amended contentions filed 
after the deadline. Unless otherwise 

specified by the Commission, the pre-
siding officer, or the Atomic Safety 
and Licensing Board designated to rule 
on the request, petition, or motion— 

(1) The applicant/licensee, the NRC 
staff, and other parties to a proceeding 
may file an answer to a hearing re-
quest, intervention petition, or motion 
for leave to file amended or new con-
tentions filed after the deadline in 
§ 2.309(b) within 25 days after service of 
the request, petition, or motion. An-
swers should address, at a minimum, 
the factors set forth in paragraphs (a) 
through (h) of this section insofar as 
these sections apply to the filing that 
is the subject of the answer. 

(2) Except in a proceeding under 
§ 52.103 of this chapter, the participant 
who filed the hearing request, interven-
tion petition, or motion for leave to 
file new or amended contentions after 
the deadline may file a reply to any an-
swer. The reply must be filed within 7 
days after service of that answer. 

(3) No other written answers or re-
plies will be entertained. 

(j) Decision on request/petition. (1) In 
all proceedings other than a proceeding 
under § 52.103 of this chapter, the pre-
siding officer shall issue a decision on 
each request for hearing or petition to 
intervene within 45 days of the conclu-
sion of the initial pre-hearing con-
ference or, if no pre-hearing conference 
is conducted, within 45 days after the 
filing of answers and replies under 
paragraph (i) of this section. With re-
spect to a request to admit amended or 
new contentions, the presiding officer 
shall issue a decision on each such re-
quest within 45 days of the conclusion 
of any pre-hearing conference that may 
be conducted regarding the proposed 
amended or new contentions or, if no 
pre-hearing conference is conducted, 
within 45 days after the filing of an-
swers and replies, if any. In the event 
the presiding officer cannot issue a de-
cision within 45 days, the presiding of-
ficer shall issue a notice advising the 
Commission and the parties, and the 
notice shall include the expected date 
of when the decision will issue. 

(2) The Commission, acting as the 
presiding officer, shall expeditiously 
grant or deny the request for hearing 
in a proceeding under § 52.103 of this 
chapter. The Commission’s decision 
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may not be the subject of any appeal 
under § 2.311. 

[69 FR 2236, Jan. 14, 2004, as amended at 72 
FR 49474, Aug. 28, 2007; 73 FR 44620, July 31, 
2008; 77 FR 46591, Aug. 3, 2012] 

§ 2.310 Selection of hearing proce-
dures. 

Upon a determination that a request 
for hearing/petition to intervene should 
be granted and a hearing held, the 
Commission, the presiding officer, or 
the Atomic Safety and Licensing Board 
designated to rule on the request/peti-
tion will determine and identify the 
specific hearing procedures to be used 
for the proceeding as follows— 

(a) Except as determined through the 
application of paragraphs (b) through 
(h) of this section, proceedings for the 
grant, renewal, licensee-initiated 
amendment, or termination of licenses 
or permits subject to parts 30, 32 
through 36, 39, 40, 50, 52, 54, 55, 61, 70 
and 72 of this chapter may be con-
ducted under the procedures of subpart 
L of this part. 

(b) Proceedings on enforcement mat-
ters must be conducted under the pro-
cedures of subpart G of this part, un-
less all parties agree and jointly re-
quest that the proceedings be con-
ducted under the procedures of subpart 
L or subpart N of this part, as appro-
priate. 

(c) Proceedings on the licensing of 
the construction and operation of a 
uranium enrichment facility must be 
conducted under the procedures of sub-
part G of this part. 

(d) In proceedings for the grant, re-
newal, licensee-initiated amendment, 
or termination of licenses or permits 
for nuclear power reactors, where the 
presiding officer by order finds that 
resolution of the contention or con-
tested matter necessitates resolution 
of issues of material fact relating to 
the occurrence of a past activity, 
where the credibility of an eyewitness 
may reasonably be expected to be at 
issue, and/or issues of motive or intent 
of the party or eyewitness material to 
the resolution of the contested matter, 
the hearing for resolution of that con-
tention or contested matter will be 
conducted under subpart G of this part. 

(e) Proceedings on applications for a 
license or license amendment to ex-

pand the spent nuclear fuel storage ca-
pacity at the site of a civilian nuclear 
power plant must be conducted under 
the procedures of subpart L of this 
part, unless a party requests that the 
proceeding be conducted under the pro-
cedures of subpart K of this part, or if 
all parties agree and jointly request 
that the proceeding be conducted under 
the procedures of subpart N of this 
part. 

(f) Proceedings on an application for 
initial construction authorization for a 
high-level radioactive waste repository 
at a geologic repository operations 
area noticed pursuant to §§ 2.101(f)(8) or 
2.105(a)(5), and proceedings on an ini-
tial application for a license to receive 
and possess high-level radioactive 
waste at a geologic repository oper-
ations area must be conducted under 
the procedures of subparts G and J of 
this part. Subsequent amendments to a 
construction authorization for a high- 
level radioactive geologic repository, 
and amendments to a license to receive 
and possess high level radioactive 
waste at a high level waste geologic re-
pository may be conducted under the 
procedures of subpart L of this part, 
unless all parties agree and jointly re-
quest that the proceeding be conducted 
under the procedures of subpart N of 
this part. 

(g) Proceedings on an application for 
the direct or indirect transfer of con-
trol of an NRC license which transfer 
requires prior approval of the NRC 
under the Commission’s regulations, 
governing statutes or pursuant to a li-
cense condition shall be conducted 
under the procedures of subpart M of 
this part, unless the Commission deter-
mines otherwise in a case-specific 
order. 

(h) Except as determined through the 
application of paragraphs (b) through 
(g) of this section, proceedings for the 
grant, renewal, licensee-initiated 
amendment, or termination of licenses 
or permits subject to parts 30, 32 
through 36, 39, 40, 50, 52, 54, 55, 61, 70 
and 72 of this chapter, and proceedings 
on an application for the direct or indi-
rect transfer of control of an NRC li-
cense may be conducted under the pro-
cedures of subpart N of this part if— 
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have not been met—finds that those ac-
ceptance criteria have been met, and 
the Commission or the appropriate di-
rector thereafter is able to make the 
finding that those acceptance criteria 
are met; 

(3) If the presiding officer’s initial de-
cision—with respect to contentions 
that the prescribed acceptance criteria 
will not be met—finds that those ac-
ceptance criteria will be met, and the 
Commission or the appropriate director 
thereafter is able to make the finding 
that those acceptance criteria are met; 
and 

(4) Notwithstanding the pendency of 
a petition for reconsideration under 10 
CFR 2.345, a petition for review under 
10 CFR 2.341, or a motion for stay under 
10 CFR 2.342, or the filing of a petition 
under 10 CFR 2.206. 

(k) Issuance of other licenses. The 
Commissionor the Director, Office of 
Nuclear Material Safety and Safe-
guards, or as appropriate, shall issue a 
license, including a license under part 
72 of this chapter to store spent fuel in 
either an independent spent fuel stor-
age facility (ISFSI) located away from 
a reactor site or at a monitored re-
trievable storage installation (MRS), 
within 10 days from the date of 
issuance of the initial decision: 

(1) If the Commission or the appro-
priate Director has made all findings 
necessary for issuance of the license, 
not within the scope of the initial deci-
sion of the presiding officer; and 

(2) Notwithstanding the pendency of 
a petition for reconsideration under 
§ 2.345, a petition for review under 
§ 2.341, or a motion for stay under 
§ 2.342, or the filing of a petition under 
§ 2.206. 

[77 FR 46594, Aug. 3, 2012, as amended at 77 
FR 51891, Aug. 28, 2012;79 FR 75739, Dec. 19, 
2014] 

§ 2.341 Review of decisions and actions 
of a presiding officer. 

(a)(1) Review of decisions and actions 
of a presiding officer are treated under 
this section; provided, however, that no 
party may request further Commission 
review of a Commission determination 
to allow a period of interim operation 
under § 52.103(c) of this chapter. This 
section does not apply to appeals under 
§ 2.311 or to appeals in the high-level 

waste proceeding, which are governed 
by § 2.1015. 

(2) Within 120 days after the date of a 
decision or action by a presiding offi-
cer, or within 120 days after a petition 
for review of the decision or action has 
been served under paragraph (b) of this 
section, whichever is greater, the Com-
mission may review the decision or ac-
tion on its own motion, unless the 
Commission, in its discretion, extends 
the time for its review. 

(b)(1) Within 25 days after service of a 
full or partial initial decision by a pre-
siding officer, and within 25 days after 
service of any other decision or action 
by a presiding officer with respect to 
which a petition for review is author-
ized by this part, a party may file a pe-
tition for review with the Commission 
on the grounds specified in paragraph 
(b)(4) of this section. Unless otherwise 
authorized by law, a party to an NRC 
proceeding must file a petition for 
Commission review before seeking judi-
cial review of an agency action. 

(2) A petition for review under this 
paragraph may not be longer than 
twenty-five (25) pages, and must con-
tain the following: 

(i) A concise summary of the decision 
or action of which review is sought; 

(ii) A statement (including record ci-
tation) where the matters of fact or 
law raised in the petition for review 
were previously raised before the pre-
siding officer and, if they were not, 
why they could not have been raised; 

(iii) A concise statement why in the 
petitioner’s view the decision or action 
is erroneous; and 

(iv) A concise statement why Com-
mission review should be exercised. 

(3) Any other party to the proceeding 
may, within 25 days after service of a 
petition for review, file an answer sup-
porting or opposing Commission re-
view. This answer may not be longer 
than 25 pages and should concisely ad-
dress the matters in paragraph (b)(2) of 
this section to the extent appropriate. 
The petitioning party may file a reply 
brief within 10 days of service of any 
answer. This reply brief may not be 
longer than 5 pages. 
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(4) The petition for review may be 
granted in the discretion of the Com-
mission, giving due weight to the exist-
ence of a substantial question with re-
spect to the following considerations: 

(i) A finding of material fact is clear-
ly erroneous or in conflict with a find-
ing as to the same fact in a different 
proceeding; 

(ii) A necessary legal conclusion is 
without governing precedent or is a de-
parture from or contrary to established 
law; 

(iii) A substantial and important 
question of law, policy, or discretion 
has been raised; 

(iv) The conduct of the proceeding in-
volved a prejudicial procedural error; 
or 

(v) Any other consideration which 
the Commission may deem to be in the 
public interest. 

(5) A petition for review will not be 
granted to the extent that it relies on 
matters that could have been but were 
not raised before the presiding officer. 
A matter raised sua sponte by a pre-
siding officer has been raised before the 
presiding officer for the purpose of this 
section. 

(6) A petition for review will not be 
granted as to issues raised before the 
presiding officer on a pending motion 
for reconsideration. 

(c)(1) If within 120 days after the fil-
ing of a petition for review the Com-
mission does not grant the petition, in 
whole or in part, the petition is deemed 
to be denied, unless the Commission, in 
its discretion, extends the time for its 
consideration of the petition and any 
answers to the petition. 

(2) If a petition for review is granted, 
the Commission may issue an order 
specifying the issues to be reviewed 
and designating the parties to the re-
view proceeding. The Commission may, 
in its discretion, decide the matter on 
the basis of the petition for review or it 
may specify whether any briefs may be 
filed. 

(3) Unless the Commission orders 
otherwise, any briefs on review may 
not exceed 30 pages in length, exclusive 
of pages containing the table of con-
tents, table of citations, and any ad-
dendum containing appropriate exhib-
its, statutes, or regulations. A brief in 
excess of 10 pages must contain a table 

of contents with page references and a 
table of cases (alphabetically ar-
ranged), cited statutes, regulations, 
and other authorities, with references 
to the pages of the brief where they are 
cited. 

(d) Petitions for reconsideration of 
Commission decisions granting or de-
nying review in whole or in part will 
not be entertained. A petition for re-
consideration of a Commission decision 
after review may be filed within ten 
(10) days, but is not necessary for ex-
haustion of administrative remedies. 
However, if a petition for reconsider-
ation is filed, the Commission decision 
is not final until the petition is de-
cided. Any petition for reconsideration 
will be evaluated against the standard 
in § 2.323(e). 

(e) Neither the filing nor the grant-
ing of a petition under this section 
stays the effect of the decision or ac-
tion of the presiding officer, unless the 
Commission orders otherwise. 

(f) Interlocutory review. (1) A ruling 
referred or question certified to the 
Commission under §§ 2.319(l) or 2.323(f) 
may be reviewed if the certification or 
referral raises significant and novel 
legal or policy issues, or resolution of 
the issues would materially advance 
the orderly disposition of the pro-
ceeding. 

(2) The Commission may, in its dis-
cretion, grant interlocutory review at 
the request of a party despite the ab-
sence of a referral or certification by 
the presiding officer. A petition and an-
swer to it must be filed within the 
times and in the form prescribed in 
paragraph (b) of this section and must 
be treated in accordance with the gen-
eral provisions of this section. The pe-
tition for interlocutory review will be 
granted only if the party demonstrates 
that the issue for which the party 
seeks interlocutory review: 

(i) Threatens the party adversely af-
fected by it with immediate and seri-
ous irreparable impact which, as a 
practical matter, could not be allevi-
ated through a petition for review of 
the presiding officer’s final decision; or 
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(ii) Affects the basic structure of the 
proceeding in a pervasive or unusual 
manner. 

[69 FR 2236, Jan. 14, 2004, as amended at 72 
FR 49476, Aug. 28, 2007; 77 FR 46596, Aug. 3, 
2012] 

§ 2.342 Stays of decisions. 
(a) Within ten (10) days after service 

of a decision or action of a presiding of-
ficer, any party to the proceeding may 
file an application for a stay of the ef-
fectiveness of the decision or action 
pending filing of and a decision on a pe-
tition for review. This application may 
be filed with the Commission or the 
presiding officer, but not both at the 
same time. 

(b) An application for a stay may be 
no longer than ten (10) pages, exclusive 
of affidavits, and must contain the fol-
lowing: 

(1) A concise summary of the decision 
or action which is requested to be 
stayed; 

(2) A concise statement of the 
grounds for stay, with reference to the 
factors specified in paragraph (e) of 
this section; and 

(3) To the extent that an application 
for a stay relies on facts subject to dis-
pute, appropriate references to the 
record or affidavits by knowledgeable 
persons. 

(c) Service of an application for a 
stay on the other parties must be by 
the same method, e.g., electronic or 
facsimile transmission, mail, as the 
method for filing the application with 
the Commission or the presiding offi-
cer. 

(d) Within ten (10) days after service 
of an application for a stay under this 
section, any party may file an answer 
supporting or opposing the granting of 
a stay. This answer may not be longer 
than ten (10) pages, exclusive of affida-
vits, and should concisely address the 
matters in paragraph (b) of this section 
to the extent appropriate. Further re-
plies to answers will not be enter-
tained. Filing of and service of an an-
swer on the other parties must be by 
the same method, e.g., electronic or 
facsimile transmission, mail, as the 
method for filing the application for 
the stay. 

(e) In determining whether to grant 
or deny an application for a stay, the 

Commission or presiding officer will 
consider: 

(1) Whether the moving party has 
made a strong showing that it is likely 
to prevail on the merits; 

(2) Whether the party will be irrep-
arably injured unless a stay is granted; 

(3) Whether the granting of a stay 
would harm other parties; and 

(4) Where the public interest lies. 
(f) In extraordinary cases, where 

prompt application is made under this 
section, the Commission or presiding 
officer may grant a temporary stay to 
preserve the status quo without wait-
ing for filing of any answer. The appli-
cation may be made orally provided 
the application is promptly confirmed 
by electronic or facsimile transmission 
message. Any party applying under 
this paragraph shall make all reason-
able efforts to inform the other parties 
of the application, orally if made oral-
ly. 

§ 2.343 Oral argument. 
In its discretion, the Commission 

may allow oral argument upon the re-
quest of a party made in a petition for 
review, brief on review, or upon its own 
initiative. 

§ 2.344 Final decision. 
(a) The Commission will ordinarily 

consider the whole record on review, 
but may limit the issues to be reviewed 
to those identified in an order taking 
review. 

(b) The Commission may adopt, mod-
ify, or set aside the findings, conclu-
sions and order in the initial decision, 
and will state the basis of its action. 
The final decision will be in writing 
and will include: 

(1) A statement of findings and con-
clusions, with the basis for them on all 
material issues of fact, law or discre-
tion presented; 

(2) All facts officially noticed; 
(3) The ruling on each material issue; 

and 
(4) The appropriate ruling, order, or 

denial of relief, with the effective date. 

§ 2.345 Petition for reconsideration. 
(a)(1) Any petition for reconsider-

ation of a final decision must be filed 
by a party within ten (10) days after 
the date of the decision. 
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Atomic Energy Act of 1954, as amend-
ed, the Energy Reorganization Act, and 
10 CFR part 2, except for proceedings 
on the licensing of the construction 
and operation of a uranium enrichment 
facility, proceedings on an initial ap-
plication for construction authoriza-
tion for a high-level radioactive waste 
geologic repository at a geologic repos-
itory operations area noticed under 
§§ 2.101(f)(8) or 2.105(a)(5), proceedings 
on an initial application for a license 
to receive and possess high-level radio-
active waste at a geologic repository 
operations area, proceedings on en-
forcement matters unless all parties 
otherwise agree and request the appli-
cation of Subpart L procedures, and 
proceedings for the direct or indirect 
transfer of control of an NRC license 
when the transfer requires prior ap-
proval of the NRC under the Commis-
sion’s regulations, governing statutes, 
or pursuant to a license condition. 

§ 2.1201 Definitions. 
The definitions of terms contained in 

§ 2.4 apply to this subpart unless a dif-
ferent definition is provided in this 
subpart. 

§ 2.1202 Authority and role of NRC 
staff. 

(a) During the pendency of any hear-
ing under this subpart, consistent with 
the NRC staff’s findings in its review of 
the application or matter which is the 
subject of the hearing and as author-
ized by law, the NRC staff is expected 
to promptly issue its approval or denial 
of the application, or take other appro-
priate action on the underlying regu-
latory matter for which a hearing was 
provided. When the NRC staff takes its 
action, it must notify the presiding of-
ficer and the parties to the proceeding 
of its action. That notice must include 
the NRC staff’s explanation why the 
public health and safety is protected 
and why the action is in accord with 
the common defense and security de-
spite the pendency of the contested 
matter before the presiding officer. The 
NRC staff’s action on the matter is ef-
fective upon issuance by the staff, ex-
cept in matters involving: 

(1) An application to construct and/or 
operate a production or utilization fa-
cility (including an application for a 

limited work authorization under 10 
CFR 50.12, or an application for a com-
bined license under subpart C of 10 CFR 
part 52); 

(2) An application for an early site 
permit under subpart A of 10 CFR part 
52; 

(3) An application for a manufac-
turing license under subpart F of 10 
CFR part 52; 

(4) An application for an amendment 
to a construction authorization for a 
high-level radioactive waste repository 
at a geologic repository operations 
area falling under either 10 CFR 
60.32(c)(1) or 10 CFR part 63; 

(5) An application for the construc-
tion and operation of an independent 
spent fuel storage installation (ISFSI) 
located at a site other than a reactor 
site or a monitored retrievable storage 
installation (MRS) under 10 CFR part 
72; and 

(6) Production or utilization facility 
licensing actions that involve signifi-
cant hazards considerations as defined 
in 10 CFR 50.92. 

(b)(1) The NRC staff is not required 
to be a party to a proceeding under this 
subpart, except where: 

(i) The proceeding involves an appli-
cation denied by the NRC staff or an 
enforcement action proposed by the 
NRC staff; or 

(ii) The presiding officer determines 
that the resolution of any issue in the 
proceeding would be aided materially 
by the NRC staff’s participation in the 
proceeding as a party and orders the 
staff to participate as a party for the 
identified issue. In the event that the 
presiding officer determines that the 
NRC staff’s participation is necessary, 
the presiding officer shall issue an 
order identifying the issue(s) on which 
the staff is to participate as well as 
setting forth the basis for the deter-
mination that staff participation will 
materially aid in resolution of the 
issue(s). 

(2) Within fifteen (15) days of the 
issuance of the order granting requests 
for hearing/petitions to intervene and 
admitting contentions, the NRC staff 
shall notify the presiding officer and 
the parties whether it desires to par-
ticipate as a party, and identify the 
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contentions on which it wishes to par-
ticipate as a party. If the NRC staff de-
sires to be a party thereafter, the NRC 
staff shall notify the presiding officer 
and the parties, identify the conten-
tions on which it wishes to participate 
as a party, and make the disclosures 
required by § 2.336(b)(3) through (5) un-
less accompanied by an affidavit ex-
plaining why the disclosures cannot be 
provided to the parties with the notice. 

(3) Once the NRC staff chooses to par-
ticipate as a party, it shall have all the 
rights and responsibilities of a party 
with respect to the admitted conten-
tion/matter in controversy on which 
the staff chooses to participate. 

[69 FR 2267, Jan. 14, 2004, as amended at 72 
FR 49483, Aug. 28, 2007; 77 FR 46598, Aug. 3, 
2012] 

§ 2.1203 Hearing file; prohibition on 
discovery. 

(a)(1) Within thirty (30) days of the 
issuance of the order granting requests 
for hearing/petitions to intervene and 
admitting contentions, the NRC staff 
shall file in the docket, present to the 
presiding officer, and make available 
to the parties to the proceeding a hear-
ing file. 

(2) The hearing file must be made 
available to the parties either by serv-
ice of hard copies or by making the file 
available at the NRC Web site, http:// 
www.nrc.gov. 

(3) The hearing file also must be 
made available for public inspection 
and copying at the NRC Web site, 
http://www.nrc.gov, and/or at the NRC 
Public Document Room. 

(b) The hearing file consists of the 
application, if any, and any amend-
ment to the application, and, when 
available, any NRC environmental im-
pact statement or assessment and any 
NRC report related to the proposed ac-
tion, as well as any correspondence be-
tween the applicant/licensee and the 
NRC that is relevant to the proposed 
action. Hearing file documents already 
available at the NRC Web site and/or 
the NRC Public Document Room when 
the hearing request/petition to inter-
vene is granted may be incorporated 
into the hearing file at those locations 
by a reference indicating where at 
those locations the documents can be 
found. The presiding officer shall rule 

upon any issue regarding the appro-
priate materials for the hearing file. 

(c) The NRC staff has a continuing 
duty to keep the hearing file up to date 
with respect to the materials set forth 
in paragraph (b) of this section and to 
provide those materials as required in 
paragraphs (a) and (b) of this section. 

(d) Except as otherwise permitted by 
subpart C of this part, a party may not 
seek discovery from any other party or 
the NRC or its personnel, whether by 
document production, deposition, in-
terrogatories or otherwise. 

§ 2.1204 Motions and requests. 

(a) General requirements. In pro-
ceedings under this subpart, require-
ments for motions and requests and re-
sponses to them are as specified in 
§ 2.323. 

(b) Requests for cross-examination by 
the parties. (1) In any oral hearing 
under this subpart, a party may file a 
motion with the presiding officer to 
permit cross-examination by the par-
ties on particular admitted contentions 
or issues. The motion must be accom-
panied by a cross-examination plan 
containing the following information: 

(i) A brief description of the issue or 
issues on which cross-examination will 
be conducted; 

(ii) The objective to be achieved by 
cross-examination; and 

(iii) The proposed line of questions 
that may logically lead to achieving 
the objective of the cross-examination. 

(2) The cross-examination plan may 
be submitted only to the presiding offi-
cer and must be kept by the presiding 
officer in confidence until issuance of 
the initial decision on the issue being 
litigated. The presiding officer shall 
then provide each cross-examination 
plan to the Commission’s Secretary for 
inclusion in the official record of the 
proceeding. 

(3) The presiding officer shall allow 
cross-examination by the parties only 
if the presiding officer determines that 
cross-examination by the parties is 
necessary to ensure the development of 
an adequate record for decision. 

§ 2.1205 Summary disposition. 

(a) Unless the presiding officer or the 
Commission directs otherwise, motions 
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(2) Care for the disposal site in ac-
cordance with the provisions of the 
LTSP; 

(3) Notify the Commission of any 
changes to the LTSP; the changes may 
not conflict with the requirements of 
this section; 

(4) Guarantee permanent right-of- 
entry to Commission representatives 
for the purpose of periodic site inspec-
tions; and 

(5) Notify the Commission prior to 
undertaking any significant construc-
tion, actions, or repairs related to the 
disposal site, even if the action is re-
quired by a State or another Federal 
agency. 

(d) Upon application, the Commission 
may issue a specific license, as speci-
fied in the Uranium Mill Tailings Radi-
ation Control Act of 1978, as amended, 
permitting the use of surface and/or 
subsurface estates transferred to the 
United States or a State. Although an 
application may be received from any 
person, if permission is granted, the 
person who transferred the land to 
DOE or the State shall receive the 
right of first refusal with respect to 
this use of the land. The application 
must demonstrate that— 

(1) The proposed action does not en-
danger the public health, safety, wel-
fare, or the environment; 

(2) Whether the proposed action is of 
a temporary or permanent nature, the 
site would be maintained and/or re-
stored to meet requirements in appen-
dix A of this part for closed sites; and 

(3) Adequate financial arrangements 
are in place to ensure that the byprod-
uct materials will not be disturbed, or 
if disturbed that the applicant is able 
to restore the site to a safe and envi-
ronmentally sound condition. 

(e) The general license in paragraph 
(a) of this section is exempt from parts 
19, 20, and 21 of this chapter, unless sig-
nificant construction, actions, or re-
pairs are required. If these types of ac-
tions are to be undertaken, the licensee 
shall explain to the Commission which 
requirements from these parts apply 
for the actions and comply with the ap-
propriate requirements. 

(f) In cases where the Commission de-
termines that transfer of title of land 
used for disposal of any byproduct ma-
terials to the United States or any ap-

propriate State is not necessary to pro-
tect the public health, safety or wel-
fare or to minimize or eliminate dan-
ger to life or property (Atomic Energy 
Act, § 83(b)(1)(A)), the Commission will 
consider specific modifications of the 
custodial agency’s LTSP provisions on 
a case-by-case basis. 

[55 FR 45599, Oct. 30, 1990, as amended at 81 
FR 86909, Dec. 2, 2016] 

LICENSE APPLICATIONS 

§ 40.31 Application for specific li-
censes. 

(a) A person may file an application 
for specific license on NRC Form 313, 
‘‘Application for Material License,’’ in 
accordance with the instructions in 
§ 40.5 of this chapter. Information con-
tained in previous applications, state-
ments or reports filed with the Com-
mission may be incorporated by ref-
erence provided that the reference is 
clear and specific. 

(b) The Commission may at any time 
after the filing of the original applica-
tion, and before the expiration of the 
license, require further statements in 
order to enable the Commission to de-
termine whether the application should 
be granted or denied or whether a li-
cense should be modified or revoked. 
All applications and statements shall 
be signed by the applicant or licensee 
or a person duly authorized to act for 
and on his behalf. 

(c) Applications and documents sub-
mitted to the Commission in connec-
tion with applications will be made 
available for public inspection in ac-
cordance with the provisions of the 
regulations contained in parts 2 and 9 
of this chapter. 

(d) An application for a license filed 
pursuant to the regulations in this part 
will be considered also as an applica-
tion for licenses authorizing other ac-
tivities for which licenses are required 
by the Act: Provided, That the applica-
tion specifies the additional activities 
for which licenses are requested and 
complies with regulations of the Com-
mission as to applications for such li-
censes. 

(e) Each application for a source ma-
terial license, other than a license ex-
empted from part 170 of this chapter, 
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shall be accompanied by the fee pre-
scribed in § 170.31 of this chapter. No fee 
will be required to accompany an appli-
cation for renewal or amendment of a 
license, except as provided in § 170.31 of 
this chapter. 

(f) An application for a license to 
possess and use source material for 
uranium milling, production of ura-
nium hexafluoride, or for the conduct 
of any other activity which the Com-
mission has determined pursuant to 
subpart A of part 51 of this chapter will 
significantly affect the quality of the 
environment shall be filed at least 9 
months prior to commencement of con-
struction of the plant or facility in 
which the activity will be conducted 
and shall be accompanied by any Envi-
ronmental Report required pursuant to 
subpart A of part 51 of this chapter. 

(g) An applicant for a license to pos-
sess and use source material, or the re-
cipient of such a license shall report in-
formation to the Commission as fol-
lows: 

(1) In response to a written request 
by the Commission, a uranium or tho-
rium processing plant, and any other 
applicant for a license to possess and 
use source material, shall submit facil-
ity information described in § 75.10 of 
this chapter on Form N–71 and associ-
ated forms and site information on 
DOC/NRC Form AP–A, and associated 
forms; 

(2) As required by the Additional Pro-
tocol, a uranium or thorium processing 
plant, and any other applicant for a li-
cense to possess and use source mate-
rial, shall submit location information 
described in § 75.11 of this chapter on 
DOC/NRC Form AP–1 and associated 
forms; shall permit verification of this 
information by the International 
Atomic Energy Agency (IAEA); and 
shall take other actions as may be nec-
essary to implement the US/IAEA Safe-
guards Agreement, as described in part 
75 of this chapter; or 

(3) As required by the Additional Pro-
tocol, an ore processing plant or a fa-
cility using or storing ore concentrates 
or other impure source materials shall 
submit the information described in 
§ 75.11 of this chapter, as appropriate, 
on DOC/NRC Form AP–1 and associated 
forms; shall permit verification of this 
information by the International 

Atomic Energy Agency (IAEA); and 
shall take other actions as may be nec-
essary to implement the US/IAEA Safe-
guards Agreement, as described in part 
75 of this chapter. 

(h) An application for a license to re-
ceive, possess, and use source material 
for uranium or thorium milling or by-
product material, as defined in this 
part, at sites formerly associated with 
such milling shall contain proposed 
written specifications relating to mill-
ing operations and the disposition of 
the byproduct material to achieve the 
requirements and objectives set forth 
in appendix A of this part. Each appli-
cation must clearly demonstrate how 
the requirements and objectives set 
forth in appendix A of this part have 
been addressed. Failure to clearly dem-
onstrate how the requirements and ob-
jectives in appendix A have been ad-
dressed shall be grounds for refusing to 
accept an application. 

(i) As provided by § 40.36, certain ap-
plications for specific licenses filed 
under this part must contain a pro-
posed decommissioning funding plan or 
a certification of financial assurance 
for decommissioning. In the case of re-
newal applications submitted before 
July 27, 1990, this submittal may follow 
the renewal application but must be 
submitted on or before July 27, 1990. 

(j)(1) Each application to possess ura-
nium hexafluoride in excess of 50 kilo-
grams in a single container or 1000 
kilograms total must contain either: 

(i) An evaluation showing that the 
maximum intake of uranium by a 
member of the public due to a release 
would not exceed 2 milligrams; or 

(ii) An emergency plan for responding 
to the radiological hazards of an acci-
dental release of source material and 
to any associated chemical hazards di-
rectly incident thereto. 

(2) One or more of the following fac-
tors may be used to support an evalua-
tion submitted under paragraph (j)(1)(i) 
of this section: 

(i) All or part of the radioactive ma-
terial is not subject to release during 
an accident because of the way it is 
stored or packaged; 

(ii) Facility design or engineered 
safety features in the facility would re-
duce the amount of the release; or 
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1 These reporting requirements do not su-
persede or release licensees of complying 
with the requirements under the Emergency 
Planning and Community Right-to-Know 
Act of 1986, Title III. Pub. L. 99–499 or other 
state or federal reporting requirements. 

(iii) Other factors appropriate for the 
specific facility. 

(3) An emergency plan submitted 
under paragraph (j)(1)(ii) of this section 
must include the following: 

(i) Facility description. A brief descrip-
tion of the licensee’s facility and area 
near the site. 

(ii) Types of accidents. An identifica-
tion of each type of accident for which 
protective actions may be needed. 

(iii) Classification of accidents. A clas-
sification system for classifying acci-
dents as alerts or site area emer-
gencies. 

(iv) Detection of accidents. Identifica-
tion of the means of detecting each 
type of radioactive materials accident 
in a timely manner. 

(v) Mitigation of consequences. A brief 
description of the means and equip-
ment for mitigating the consequences 
of each type of accident, including 
those provided to protect workers on-
site, and a description of the program 
for maintaining the equipment. 

(vi) Assessment of releases. A brief de-
scription of the methods and equip-
ment to assess releases of radioactive 
materials. 

(vii) Responsibilities. A brief descrip-
tion of the responsibilities of licensee 
personnel should an accident occur, in-
cluding identification of personnel re-
sponsible for promptly notifying offsite 
response organizations and the NRC; 
also responsibilities for developing, 
maintaining, and updating the plan. 

(viii) Notification and coordination. A 
commitment to and a brief description 
of the means to promptly notify offsite 
response organizations and request off-
site assistance, including medical as-
sistance for the treatment of contami-
nated injured onsite workers when ap-
propriate. A control point must be es-
tablished. The notification and coordi-
nation must be planned so that un-
availability of some personnel, parts of 
the facility, and some equipment will 
not prevent the notification and co-
ordination. The licensee shall also 
commit to notify the NRC operations 
center immediately after notification 
of the offsite response organizations 

and not later than one hour after the 
licensee declares an emergency. 1 

(ix) Information to be communicated. A 
brief description of the types of infor-
mation on facility status, radioactive 
releases, and recommended protective 
actions, if necessary, to be given to off-
site response organizations and to the 
NRC. 

(x) Training. A brief description of 
the frequency, performance objectives 
and plans for the training that the li-
censee will provide workers on how to 
respond to an emergency including any 
special instructions and orientation 
tours the licensee would offer to fire, 
police, medical and other emergency 
personnel. The training shall famil-
iarize personnel with site-specific 
emergency procedures. Also, the train-
ing shall thoroughly prepare site per-
sonnel for their responsibilities in the 
event of accident scenarios postulated 
as most probable for the specific site, 
including the use of team training for 
such scenarios. 

(xi) Safe shutdown. A brief description 
of the means of restoring the facility 
to a safe condition after an accident. 

(xii) Exercises. Provisions for con-
ducting quarterly communications 
checks with offsite response organiza-
tions and biennial onsite exercises to 
test response to simulated emer-
gencies. Quarterly communications 
checks with offsite response organiza-
tions must include the check and up-
date of all necessary telephone num-
bers. The licensee shall invite offsite 
response organizations to participate 
in the biennial exercises. Participation 
of offsite response organizations in bi-
ennial exercises although rec-
ommended is not required. Exercises 
must use accident scenarios postulated 
as most probable for the specific site 
and the scenarios shall not be known 
to most exercise participants. The li-
censee shall critique each exercise 
using individuals not having direct im-
plementation responsibility for the 
plan. Critiques of exercises must evalu-
ate the appropriateness of the plan, 
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emergency procedures, facilities, 
equipment, training of personnel, and 
overall effectiveness of the response. 
Deficiencies found by the critiques 
must be corrected. 

(xiii) Hazardous chemicals. A certifi-
cation that the application has met its 
responsibilities under the Emergency 
Planning and Community Right-to- 
Know Act of 1986, title III, Pub. L. 99– 
499, if applicable to the applicant’s ac-
tivities at the proposed place of the use 
of the source material. 

(4) The licensee shall allow the off-
site response organizations expected to 
respond in case of an accident 60 days 
to comment on the licensee’s emer-
gency plan before submitting it to the 
NRC. The licensee shall provide any 
comments received within the 60 days 
to the NRC with the emergency plan. 

(k) A license application for a ura-
nium enrichment facility must be ac-
companied by an Environmental Re-
port required under subpart A of part 
51 of this chapter. 

(l) A license application that involves 
the use of source material in a uranium 
enrichment facility must include the 
applicant’s provisions for liability in-
surance. 

(m) Each applicant for a license for 
the possession of source material at a 
facility for the production or conver-
sion of uranium hexafluoride shall pro-
tect Safeguards Information against 
unauthorized disclosure in accordance 
with the requirements in §§ 73.21 and 
73.22 of this chapter, as applicable. 
Each applicant for a license for source 
material shall protect Safeguards In-
formation against unauthorized disclo-
sure in accordance with the require-
ments in § 73.21 and the requirements of 
§ 73.22 or § 73.23 of this chapter, as appli-
cable. 

[26 FR 284, Jan. 14, 1961, as amended at 31 FR 
4669, Mar. 19, 1966; 34 FR 19546, Dec. 11, 1969; 
36 FR 145, Jan. 6, 1971; 37 FR 5748, Mar. 21, 
1972; 46 FR 13497, Feb. 23, 1981; 49 FR 9403, 
Mar. 12, 1984; 49 FR 19626, May 9, 1984; 49 FR 
21699, May 23, 1984; 49 FR 27924, July 9, 1984; 
53 FR 24047, June 27, 1988; 54 FR 14061, Apr. 7, 
1989; 57 FR 18390, Apr. 30, 1992; 68 FR 58807, 
Oct. 10, 2003; 73 FR 63570, Oct. 24, 2008; 73 FR 
78604, Dec. 23, 2008] 

§ 40.32 General requirements for 
issuance of specific licenses. 

An application for a specific license 
will be approved if: 

(a) The application is for a purpose 
authorized by the Act; and 

(b) The applicant is qualified by rea-
son of training and experience to use 
the source material for the purpose re-
quested in such manner as to protect 
health and minimize danger to life or 
property; and 

(c) The applicant’s proposed equip-
ment, facilities and procedures are ade-
quate to protect health and minimize 
danger to life or property; and 

(d) The issuance of the license will 
not be inimical to the common defense 
and security or to the health and safe-
ty of the public; and 

(e) In the case of an application for a 
license for a uranium enrichment facil-
ity, or for a license to possess and use 
source and byproduct material for ura-
nium milling, production of uranium 
hexafluoride, or for the conduct of any 
other activity which the NRC deter-
mines will significantly affect the 
quality of the environment, the Direc-
tor, Office of Nuclear Material Safety 
and Safeguardsor his/her designee, be-
fore commencement of construction, 
on the basis of information filed and 
evaluations made pursuant to subpart 
A of part 51 of this chapter, has con-
cluded, after weighing the environ-
mental, economic, technical and other 
benefits against environmental costs 
and considering available alternatives, 
that the action called for is the 
issuance of the proposed license, with 
any appropriate conditions to protect 
environmental values. Commencement 
of construction prior to this conclusion 
is grounds for denial of a license to pos-
sess and use source and byproduct ma-
terial in the plant or facility. Com-
mencement of construction as defined 
in § 40.4 may include non-construction 
activities if the activity has a reason-
able nexus to radiological safety and 
security. 

(f) The applicant satisfies any appli-
cable special requirements contained 
in §§ 40.34, 40.52, and 40.54. 

(g) If the proposed activity involves 
use of source material in a uranium en-
richment facility, the applicant has 
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rules, regulations, or orders issued in 
accordance with the Act. 

(b) Any license may be revoked, sus-
pended, or modified, in whole or in 
part, for any material false statement 
in the application or any statement of 
fact required under section 182 of the 
Act, or because of conditions revealed 
by such application or statement of 
fact or any report, record, or inspec-
tion or other means which would war-
rant the Commission to refuse to grant 
a license on an original application, or 
for violation of, or failure to observe 
any of, the terms and conditions of the 
Act, or the license, or of any rule, regu-
lation or order of the Commission. 

(c) Except in cases of willfulness or 
those in which the public health, inter-
est or safety requires otherwise, no li-
cense shall be modified, suspended, or 
revoked unless, prior to the institution 
of proceedings therefor, facts or con-
duct which may warrant such action 
shall have been called to the attention 
of the licensee in writing and the li-
censee shall have been accorded oppor-
tunity to demonstrate or achieve com-
pliance with all lawful requirements. 

[26 FR 284, Jan. 14, 1961, as amended at 35 FR 
11460, July 17, 1970; 48 FR 32328, July 15, 1983] 

ENFORCEMENT 

§ 40.81 Violations. 

(a) The Commission may obtain an 
injunction or other court order to pre-
vent a violation of the provisions of— 

(1) The Atomic Energy Act of 1954, as 
amended; 

(2) Title II of the Energy Reorganiza-
tion Act of 1974, as amended; or 

(3) A regulation or order issued pur-
suant to those Acts. 

(b) The Commission may obtain a 
court order for the payment of a civil 
penalty imposed under section 234 of 
the Atomic Energy Act: 

(1) For violations of— 
(i) Sections 53, 57, 62, 63, 81, 82, 101, 

103, 104, 107, or 109 of the Atomic En-
ergy Act of 1954, as amended; 

(ii) Section 206 of the Energy Reorga-
nization Act; 

(iii) Any rule, regulation, or order 
issued pursuant to the sections speci-
fied in paragraph (b)(1)(i) of this sec-
tion; 

(iv) Any term, condition, or limita-
tion of any license issued under the 
sections specified in paragraph (b)(1)(i) 
of this section. 

(2) For any violation for which a li-
cense may be revoked under section 186 
of the Atomic Energy Act of 1954, as 
amended. 

[57 FR 55074, Nov. 24, 1992] 

§ 40.82 Criminal penalties. 

(a) Section 223 of the Atomic Energy 
Act of 1954, as amended, provides for 
criminal sanctions for willful violation 
of, attempted violation of, or con-
spiracy to violate, any regulation 
issued under sections 161b, 161i, or 161o 
of the Act. For purposes of section 223, 
all the regulations in part 40 are issued 
under one or more of sections 161b, 161i, 
or 161o, except for the sections listed in 
paragraph (b) of this section. 

(b) The regulations in part 40 that 
are not issued under sections 161b, 161i, 
or 161o for the purposes of section 223 
are as follows: §§ 40.1, 40.2, 40.2a, 40.4, 
40.5, 40.6, 40.8, 40.11, 40.12, 40.13, 40.14, 
40.20, 40.21, 40.31, 40.32, 40.34, 40.43, 40.44, 
40.45, 40.52, 40.54, 40.71, 40.81, and 40.82. 

[57 FR 55075, Nov. 24, 1992, as amended at 78 
FR 32341, May 29, 2013] 

APPENDIX A TO PART 40—CRITERIA RE-
LATING TO THE OPERATION OF URA-
NIUM MILLS AND THE DISPOSITION OF 
TAILINGS OR WASTES PRODUCED BY 
THE EXTRACTION OR CONCENTRATION 
OF SOURCE MATERIAL FROM ORES 
PROCESSED PRIMARILY FOR THEIR 
SOURCE MATERIAL CONTENT 

Introduction. Every applicant for a license 
to possess and use source material in con-
junction with uranium or thorium milling, 
or byproduct material at sites formerly asso-
ciated with such milling, is required by the 
provisions of § 40.31(h) to include in a license 
application proposed specifications relating 
to milling operations and the disposition of 
tailings or wastes resulting from such mill-
ing activities. This appendix establishes 
technical, financial, ownership, and long- 
term site surveillance criteria relating to 
the siting, operation, decontamination, de-
commissioning, and reclamation of mills and 
tailings or waste systems and sites at which 
such mills and systems are located. As used 
in this appendix, the term ‘‘as low as is rea-
sonably achievable’’ has the same meaning 
as in § 20.1003 of this chapter. 
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In many cases, flexibility is provided in the 
criteria to allow achieving an optimum 
tailings disposal program on a site-specific 
basis. However, in such cases the objectives, 
technical alternatives and concerns which 
must be taken into account in developing a 
tailings program are identified. As provided 
by the provisions of § 40.31(h) applications for 
licenses must clearly demonstrate how the 
criteria have been addressed. 

The specifications must be developed con-
sidering the expected full capacity of 
tailings or waste systems and the lifetime of 
mill operations. Where later expansions of 
systems or operations may be likely (for ex-
ample, where large quantities of ore now 
marginally uneconomical may be stock-
piled), the amenability of the disposal sys-
tem to accommodate increased capacities 
without degradation in long-term stability 
and other performance factors must be eval-
uated. 

Licensees or applicants may propose alter-
natives to the specific requirements in this 
appendix. The alternative proposals may 
take into account local or regional condi-
tions, including geology, topography, hydrol-
ogy, and meterology. The Commission may 
find that the proposed alternatives meet the 
Commission’s requirements if the alter-
natives will achieve a level of stabilization 
and containment of the sites concerned, and 
a level of protection for public health, safe-
ty, and the environment from radiological 
and nonradiological hazards associated with 
the sites, which is equivalent to, to the ex-
tent practicable, or more stringent than the 
level which would be achieved by the re-
quirements of this appendix and the stand-
ards promulgated by the Environmental Pro-
tection Agency in 40 CFR part 192, subparts 
D and E. 

All site specific licensing decisions based 
on the criteria in this appendix or alter-
natives proposed by licensees or applicants 
will take into account the risk to the public 
health and safety and the environment with 
due consideration to the economic costs in-
volved and any other factors the Commission 
determines to be appropriate. In imple-
menting this appendix, the Commission will 
consider ‘‘practicable’’ and ‘‘reasonably 
achievable’’ as equivalent terms. Decisions 
involved these terms will take into account 
the state of technology, and the economics 
of improvements in relation to benefits to 
the public health and safety, and other soci-
etal and socioeconomic considerations, and 
in relation to the utilization of atomic en-
ergy in the public interest. 

The following definitions apply to the spec-
ified terms as used in this appendix: 

Aquifer means a geologic formation, group 
of formations, or part of a formation capable 
of yielding a significant amount of ground-
water to wells or springs. Any saturated zone 
created by uranium or thorium recovery op-

erations would not be considered an aquifer 
unless the zone is or potentially is (1) hy-
draulically interconnected to a natural aqui-
fer, (2) capable of discharge to surface water, 
or (3) reasonably accessible because of mi-
gration beyond the vertical projection of the 
boundary of the land transferred for long- 
term government ownership and care in ac-
cordance with Criterion 11 of this appendix. 

As expeditiously as practicable considering 
technological feasibility, for the purposes of 
Criterion 6A, means as quickly as possible 
considering: the physical characteristics of 
the tailings and the site; the limits of avail-
able technology; the need for consistency with 
mandatory requirements of other regulatory 
programs; and factors beyond the control of the 
licensee. The phrase permits consideration of 
the cost of compliance only to the extent 
specifically provided for by use of the term 
available technology. 

Available technology means technologies 
and methods for emplacing a final radon bar-
rier on uranium mill tailings piles or im-
poundments. This term shall not be con-
strued to include extraordinary measures or 
techniques that would impose costs that are 
grossly excessive as measured by practice 
within the industry (or one that is reason-
ably analogous), (such as, by way of illustra-
tion only, unreasonable overtime, staffing, 
or transportation requirements, etc., consid-
ering normal practice in the industry; laser 
fusion of soils, etc.), provided there is rea-
sonable progress toward emplacement of the 
final radon barrier. To determine grossly ex-
cessive costs, the relevant baseline against 
which cost shall be compared is the cost esti-
mate for tailings impoundment closure con-
tained in the licensee’s approved reclama-
tion plan, but costs beyond these estimates 
shall not automatically be considered gross-
ly excessive. 

Closure means the activities following op-
erations to decontaminate and decommis-
sion the buildings and site used to produce 
byproduct materials and reclaim the tailings 
and/or waste disposal area. 

Closure plan means the Commission ap-
proved plan to accomplish closure. 

Compliance period begins when the Commis-
sion sets secondary groundwater protection 
standards and ends when the owner or opera-
tor’s license is terminated and the site is 
transferred to the State or Federal agency 
for long-term care. 

Dike means an embankment or ridge of ei-
ther natural or man-made materials used to 
prevent the movement of liquids, sludges, 
solids or other materials. 

Disposal area means the area containing 
byproduct materials to which the require-
ments of Criterion 6 apply. 

Existing portion means that land surface 
area of an existing surface impoundment on 
which significant quantities of uranium or 
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thorium byproduct materials had been 
placed prior to September 30, 1983. 

Factors beyond the control of the licensee 
means factors proximately causing delay in 
meeting the schedule in the applicable rec-
lamation plan for the timely emplacement of 
the final radon barrier notwithstanding the 
good faith efforts of the licensee to complete 
the barrier in compliance with paragraph (1) 
of Criterion 6A. These factors may include, 
but are not limited to— 

(1) Physical conditions at the site; 
(2) Inclement weather or climatic condi-

tions; 
(3) An act of God; 
(4) An act of war; 
(5) A judicial or administrative order or de-

cision, or change to the statutory, regu-
latory, or other legal requirements applica-
ble to the licensee’s facility that would pre-
clude or delay the performance of activities 
required for compliance; 

(6) Labor disturbances; 
(7) Any modifications, cessation or delay 

ordered by State, Federal, or local agencies; 
(8) Delays beyond the time reasonably re-

quired in obtaining necessary government 
permits, licenses, approvals, or consent for 
activities described in the reclamation plan 
proposed by the licensee that result from 
agency failure to take final action after the 
licensee has made a good faith, timely effort 
to submit legally sufficient applications, re-
sponses to requests (including relevant data 
requested by the agencies), or other informa-
tion, including approval of the reclamation 
plan; and 

(9) An act or omission of any third party 
over whom the licensee has no control. 

Final radon barrier means the earthen cover 
(or approved alternative cover) over tailings 
or waste constructed to comply with Cri-
terion 6 of this appendix (excluding erosion 
protection features). 

Groundwater means water below the land 
surface in a zone of saturation. For purposes 
of this appendix, groundwater is the water 
contained within an aquifer as defined above. 

Leachate means any liquid, including any 
suspended or dissolved components in the 
liquid, that has percolated through or 
drained from the byproduct material. 

Licensed site means the area contained 
within the boundary of a location under the 
control of persons generating or storing by-
product materials under a Commission li-
cense. 

Liner means a continuous layer of natural 
or man-made materials, beneath or on the 
sides of a surface impoundment which re-
stricts the downward or lateral escape of by-
product material, hazardous constituents, or 
leachate. 

Milestone means an action or event that is 
required to occur by an enforceable date. 

Operation means that a uranium or tho-
rium mill tailings pile or impoundment is 

being used for the continued placement of 
byproduct material or is in standby status 
for such placement. A pile or impoundment 
is in operation from the day that byproduct 
material is first placed in the pile or im-
poundment until the day final closure be-
gins. 

Point of compliance is the site specific loca-
tion in the uppermost aquifer where the 
groundwater protection standard must be 
met. 

Reclamation plan, for the purposes of Cri-
terion 6A, means the plan detailing activi-
ties to accomplish reclamation of the 
tailings or waste disposal area in accordance 
with the technical criteria of this appendix. 
The reclamation plan must include a sched-
ule for reclamation milestones that are key 
to the completion of the final radon barrier 
including as appropriate, but not limited to, 
wind blown tailings retrieval and placement 
on the pile, interim stabilization (including 
dewatering or the removal of freestanding 
liquids and recontouring), and final radon 
barrier construction. (Reclamation of 
tailings must also be addressed in the clo-
sure plan; the detailed reclamation plan may 
be incorporated into the closure plan.) 

Surface impoundment means a natural topo-
graphic depression, man-made excavation, or 
diked area, which is designed to hold an ac-
cumulation of liquid wastes or wastes con-
taining free liquids, and which is not an in-
jection well. 

Uppermost aquifer means the geologic for-
mation nearest the natural ground surface 
that is an aquifer, as well as lower aquifers 
that are hydraulically interconnected with 
this aquifer within the facility’s property 
boundary. 

I. TECHNICAL CRITERIA 

Criterion 1—The general goal or broad ob-
jective in siting and design decisions is per-
manent isolation of tailings and associated 
contaminants by minimizing disturbance 
and dispersion by natural forces, and to do so 
without ongoing maintenance. For practical 
reasons, specific siting decisions and design 
standards must involve finite times (e.g., the 
longevity design standard in Criterion 6). 
The following site features which will con-
tribute to such a goal or objective must be 
considered in selecting among alternative 
tailings disposal sites or judging the ade-
quacy of existing tailings sites: 

Remoteness from populated areas; 
Hydrologic and other natural conditions as 

they contribute to continued immobilization 
and isolation of contaminants from ground-
water sources; and 

Potential for minimizing erosion, disturb-
ance, and dispersion by natural forces over 
the long term. 

The site selection process must be an opti-
mization to the maximum extent reasonably 
achievable in terms of these features. 
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In the selection of disposal sites, primary 
emphasis must be given to isolation of 
tailings or wastes, a matter having long- 
term impacts, as opposed to consideration 
only of short-term convenience or benefits, 
such as minimization of transportation or 
land acquisition costs. While isolation of 
tailings will be a function of both site and 
engineering design, overriding consideration 
must be given to siting features given the 
long-term nature of the tailings hazards. 

Tailings should be disposed of in a manner 
that no active maintenance is required to 
preserve conditions of the site. 

Criterion 2—To avoid proliferation of small 
waste disposal sites and thereby reduce per-
petual surveillance obligations, byproduct 
material from in situ extraction operations, 
such as residues from solution evaporation 
or contaminated control processes, and 
wastes from small remote above ground ex-
traction operations must be disposed of at 
existing large mill tailings disposal sites; un-
less, considering the nature of the wastes, 
such as their volume and specific activity, 
and the costs and environmental impacts of 
transporting the wastes to a large disposal 
site, such offsite disposal is demonstrated to 
be impracticable or the advantages of onsite 
burial clearly outweigh the benefits of reduc-
ing the perpetual surveillance obligations. 

Criterion 3—The ‘‘prime option’’ for dis-
posal of tailings is placement below grade, 
either in mines or specially excavated pits 
(that is, where the need for any specially 
constructed retention structure is elimi-
nated). The evaluation of alternative sites 
and disposal methods performed by mill op-
erators in support of their proposed tailings 
disposal program (provided in applicants’ en-
vironmental reports) must reflect serious 
consideration of this disposal mode. In some 
instances, below grade disposal may not be 
the most environmentally sound approach, 
such as might be the case if a groundwater 
formation is relatively close to the surface 
or not very well isolated by overlying soils 
and rock. Also, geologic and topographic 
conditions might make full below grade bur-
ial impracticable: For example, bedrock may 
be sufficiently near the surface that blasting 
would be required to excavate a disposal pit 
at excessive cost, and more suitable alter-
native sites are not available. Where full 
below grade burial is not practicable, the 
size of retention structures, and size and 
steepness of slopes associated exposed em-
bankments must be minimized by excavation 
to the maximum extent reasonably achiev-
able or appropriate given the geologic and 
hydrologic conditions at a site. In these 
cases, it must be demonstrated that an above 
grade disposal program will provide reason-
ably equivalent isolation of the tailings from 
natural erosional forces. 

Criterion 4—The following site and design 
criteria must be adhered to whether tailings 

or wastes are disposed of above or below 
grade. 

(a) Upstream rainfall catchment areas 
must be minimized to decrease erosion po-
tential and the size of the floods which could 
erode or wash out sections of the tailings 
disposal area. 

(b) Topographic features should provide 
good wind protection. 

(c) Embankment and cover slopes must be 
relatively flat after final stabilization to 
minimize erosion potential and to provide 
conservative factors of safety assuring long- 
term stability. The broad objective should be 
to contour final slopes to grades which are as 
close as possible to those which would be 
provided if tailings were disposed of below 
grade; this could, for example, lead to slopes 
of about 10 horizontal to 1 vertical (10h:1v) or 
less steep. In general, slopes should not be 
steeper than about 5h:1v. Where steeper 
slopes are proposed, reasons why a slope less 
steep than 5h:1v would be impracticable 
should be provided, and compensating fac-
tors and conditions which make such slopes 
acceptable should be identified. 

(d) A full self-sustaining vegetative cover 
must be established or rock cover employed 
to reduce wind and water erosion to neg-
ligible levels. 

Where a full vegetative cover is not likely 
to be self-sustaining due to climatic or other 
conditions, such as in semi-arid and arid re-
gions, rock cover must be employed on 
slopes of the impoundment system. The NRC 
will consider relaxing this requirement for 
extremely gentle slopes such as those which 
may exist on the top of the pile. 

The following factors must be considered 
in establishing the final rock cover design to 
avoid displacement of rock particles by 
human and animal traffic or by natural proc-
ess, and to preclude undercutting and piping: 

Shape, size, composition, and gradation of 
rock particles (excepting bedding material 
average particles size must be at least cobble 
size or greater); 

Rock cover thickness and zoning of par-
ticles by size; and 

Steepness of underlying slopes. 
Individual rock fragments must be dense, 

sound, and resistant to abrasion, and must 
be free from cracks, seams, and other defects 
that would tend to unduly increase their de-
struction by water and frost actions. Weak, 
friable, or laminated aggregate may not be 
used. 

Rock covering of slopes may be unneces-
sary where top covers are very thick (on the 
order of 10 m or greater); impoundment 
slopes are very gentle (on the order of 10 h:1v 
or less); bulk cover materials have inher-
ently favorable erosion resistance character-
istics; and, there is negligible drainage 
catchment area upstream of the pile and 
good wind protection as described in points 
(a) and (b) of this Criterion. 
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Furthermore, all impoundment surfaces 
must be contoured to avoid areas of con-
centrated surface runoff or abrupt or sharp 
changes in slope gradient. In addition to 
rock cover on slopes, areas toward which 
surface runoff might be directed must be 
well protected with substantial rock cover 
(rip rap). In addition to providing for sta-
bility of the impoundment system itself, 
overall stability, erosion potential, and 
geomorphology of surrounding terrain must 
be evaluated to assure that there are not on-
going or potential processes, such as gully 
erosion, which would lead to impoundment 
instability. 

(e) The impoundment may not be located 
near a capable fault that could cause a max-
imum credible earthquake larger than that 
which the impoundment could reasonably be 
expected to withstand. As used in this cri-
terion, the term ‘‘capable fault’’ has the 
same meaning as defined in section III(g) of 
appendix A of 10 CFR part 100. The term 
‘‘maximum credible earthquake’’ means that 
earthquake which would cause the maximum 
vibratory ground motion based upon an eval-
uation of earthquake potential considering 
the regional and local geology and seis-
mology and specific characteristics of local 
subsurface material. 

(f) The impoundment, where feasible, 
should be designed to incorporate features 
which will promote deposition. For example, 
design features which promote deposition of 
sediment suspended in any runoff which 
flows into the impoundment area might be 
utilized; the object of such a design feature 
would be to enhance the thickness of cover 
over time. 

Criterion 5—Criteria 5A–5D and new Cri-
terion 13 incorporate the basic groundwater 
protection standards imposed by the Envi-
ronmental Protection Agency in 40 CFR part 
192, subparts D and E (48 FR 45926; October 7, 
1983) which apply during operations and prior 
to the end of closure. Groundwater moni-
toring to comply with these standards is re-
quired by Criterion 7A. 

5A(1)—The primary groundwater protec-
tion standard is a design standard for surface 
impoundments used to manage uranium and 
thorium byproduct material. Unless exempt-
ed under paragraph 5A(3) of this criterion, 
surface impoundments (except for an exist-
ing portion) must have a liner that is de-
signed, constructed, and installed to prevent 
any migration of wastes out of the impound-
ment to the adjacent subsurface soil, ground-
water, or surface water at any time during 
the active life (including the closure period) 
of the impoundment. The liner may be con-
structed of materials that may allow wastes 
to migrate into the liner (but not into the 
adjacent subsurface soil, groundwater, or 
surface water) during the active life of the 
facility, provided that impoundment closure 
includes removal or decontamination of all 

waste residues, contaminated containment 
system components (liners, etc.), contami-
nated subsoils, and structures and equipment 
contaminated with waste and leachate. For 
impoundments that will be closed with the 
liner material left in place, the liner must be 
constructed of materials that can prevent 
wastes from migrating into the liner during 
the active life of the facility. 

5A(2)—The liner required by paragraph 
5A(1) above must be— 

(a) Constructed of materials that have ap-
propriate chemical properties and sufficient 
strength and thickness to prevent failure due 
to pressure gradients (including static head 
and external hydrogeologic forces), physical 
contact with the waste or leachate to which 
they are exposed, climatic conditions, the 
stress of installation, and the stress of daily 
operation; 

(b) Placed upon a foundation or base capa-
ble of providing support to the liner and re-
sistance to pressure gradients above and 
below the liner to prevent failure of the liner 
due to settlement, compression, or uplift; 
and 

(c) Installed to cover all surrounding earth 
likely to be in contact with the wastes or 
leachate. 

5A(3)—The applicant or licensee will be ex-
empted from the requirements of paragraph 
5A(1) of this criterion if the Commission 
finds, based on a demonstration by the appli-
cant or licensee, that alternate design and 
operating practices, including the closure 
plan, together with site characteristics will 
prevent the migration of any hazardous con-
stituents into groundwater or surface water 
at any future time. In deciding whether to 
grant an exemption, the Commission will 
consider— 

(a) The nature and quantity of the wastes; 
(b) The proposed alternate design and oper-

ation; 
(c) The hydrogeologic setting of the facil-

ity, including the attenuative capacity and 
thickness of the liners and soils present be-
tween the impoundment and groundwater or 
surface water; and 

(d) All other factors which would influence 
the quality and mobility of the leachate pro-
duced and the potential for it to migrate to 
groundwater or surface water. 

5A(4)—A surface impoundment must be de-
signed, constructed, maintained, and oper-
ated to prevent overtopping resulting from 
normal or abnormal operations, overfilling, 
wind and wave actions, rainfall, or run-on; 
from malfunctions of level controllers, 
alarms, and other equipment; and from 
human error. 

5A(5)—When dikes are used to form the 
surface impoundment, the dikes must be de-
signed, constructed, and maintained with 
sufficient structural integrity to prevent 
massive failure of the dikes. In ensuring 
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structural integrity, it must not be pre-
sumed that the liner system will function 
without leakage during the active life of the 
impoundment. 

5B(1)—Uranium and thorium byproduct 
materials must be managed to conform to 
the following secondary groundwater protec-
tion standard: Hazardous constituents enter-
ing the groundwater from a licensed site 
must not exceed the specified concentration 
limits in the uppermost aquifer beyond the 
point of compliance during the compliance 
period. Hazardous constituents are those 
constituents identified by the Commission 
pursuant to paragraph 5B(2) of this criterion. 
Specified concentration limits are those lim-
its established by the Commission as indi-
cated in paragraph 5B(5) of this criterion. 
The Commission will also establish the point 
of compliance and compliance period on a 
site specific basis through license conditions 
and orders. The objective in selecting the 
point of compliance is to provide the earliest 
practicable warning that the impoundment 
is releasing hazardous constituents to the 
groundwater. The point of compliance must 
be selected to provide prompt indication of 
groundwater contamination on the hydrau-
lically downgradient edge of the disposal 
area. The Commission shall identify haz-
ardous constituents, establish concentration 
limits, set the compliance period, and may 
adjust the point of compliance if needed to 
accord with developed data and site informa-
tion as to the flow of groundwater or con-
taminants, when the detection monitoring 
established under Criterion 7A indicates 
leakage of hazardous constituents from the 
disposal area. 

5B(2)—A constituent becomes a hazardous 
constituent subject to paragraph 5B(5) only 
when the constituent meets all three of the 
following tests: 

(a) The constituent is reasonably expected 
to be in or derived from the byproduct mate-
rial in the disposal area; 

(b) The constituent has been detected in 
the groundwater in the uppermost aquifer; 
and 

(c) The constituent is listed in Criterion 13 
of this appendix. 

5B(3)—Even when constituents meet all 
three tests in paragraph 5B(2) of this cri-
terion, the Commission may exclude a de-
tected constituent from the set of hazardous 
constituents on a site specific basis if it finds 
that the constituent is not capable of posing 
a substantial present or potential hazard to 
human health or the environment. In decid-
ing whether to exclude constituents, the 
Commission will consider the following: 

(a) Potential adverse effects on ground-
water quality, considering— 

(i) The physical and chemical characteris-
tics of the waste in the licensed site, includ-
ing its potential for migration; 

(ii) The hydrogeological characteristics of 
the facility and surrounding land; 

(iii) The quantity of groundwater and the 
direction of groundwater flow; 

(iv) The proximity and withdrawal rates of 
groundwater users; 

(v) The current and future uses of ground-
water in the area; 

(vi) The existing quality of groundwater, 
including other sources of contamination 
and their cumulative impact on the ground-
water quality; 

(vii) The potential for health risks caused 
by human exposure to waste constituents; 

(viii) The potential damage to wildlife, 
crops, vegetation, and physical structures 
caused by exposure to waste constituents; 

(ix) The persistence and permanence of the 
potential adverse effects. 

(b) Potential adverse effects on hydrau-
lically-connected surface water quality, con-
sidering— 

(i) The volume and physical and chemical 
characteristics of the waste in the licensed 
site; 

(ii) The hydrogeological characteristics of 
the facility and surrounding land; 

(iii) The quantity and quality of ground-
water, and the direction of groundwater 
flow; 

(iv) The patterns of rainfall in the region; 
(v) The proximity of the licensed site to 

surface waters; 
(vi) The current and future uses of surface 

waters in the area and any water quality 
standards established for those surface 
waters; 

(vii) The existing quality of surface water, 
including other sources of contamination 
and the cumulative impact on surface-water 
quality; 

(viii) The potential for health risks caused 
by human exposure to waste constituents; 

(ix) The potential damage to wildlife, 
crops, vegetation, and physical structures 
caused by exposure to waste constituents; 
and 

(x) The persistence and permanence of the 
potential adverse effects. 

5B(4)—In making any determinations 
under paragraphs 5B(3) and 5B(6) of this cri-
terion about the use of groundwater in the 
area around the facility, the Commission 
will consider any identification of under-
ground sources of drinking water and ex-
empted aquifers made by the Environmental 
Protection Agency. 

5B(5)—At the point of compliance, the con-
centration of a hazardous constituent must 
not exceed— 

(a) The Commission approved background 
concentration of that constituent in the 
groundwater; 

(b) The respective value given in the table 
in paragraph 5C if the constituent is listed in 
the table and if the background level of the 
constituent is below the value listed; or 
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(c) An alternate concentration limit estab-
lished by the Commission. 

5B(6)—Conceptually, background con-
centrations pose no incremental hazards and 
the drinking water limits in paragraph 5C 
state acceptable hazards but these two op-
tions may not be practically achievable at a 
specific site. Alternate concentration limits 
that present no significant hazard may be 
proposed by licensees for Commission consid-
eration. Licensees must provide the basis for 
any proposed limits including consideration 
of practicable corrective actions, that limits 
are as low as reasonably achievable, and in-
formation on the factors the Commission 
must consider. The Commission will estab-
lish a site specific alternate concentration 
limit for a hazardous constituent as provided 
in paragraph 5B(5) of this criterion if it finds 
that the proposed limit is as low as reason-
ably achievable, after considering prac-
ticable corrective actions, and that the con-
stituent will not pose a substantial present 
or potential hazard to human health or the 
environment as long as the alternate con-
centration limit is not exceeded. In making 
the present and potential hazard finding, the 
Commission will consider the following fac-
tors: 

(a) Potential adverse effects on ground-
water quality, considering— 

(i) The physical and chemical characteris-
tics of the waste in the licensed site includ-
ing its potential for migration; 

(ii) The hydrogeological characteristics of 
the facility and surrounding land; 

(iii) The quantity of groundwater and the 
direction of groundwater flow; 

(iv) The proximity and withdrawal rates of 
groundwater = users; 

(v) The current and future uses of ground-
water in the area; 

(vi) The existing quality of groundwater, 
including other sources of contamination 
and their cumulative impact on the ground-
water = quality; 

(vii) The potential for health risks caused 
by human exposure to waste constituents; 

(viii) The potential damage to wildlife, 
crops, vegetation, and physical structures 
caused by exposure to waste constituents; 

(ix) The persistence and permanence of the 
potential adverse effects. 

(b) Potential adverse effects on hydrau-
lically-connected surface water quality, con-
sidering— 

(i) The volume and physical and chemical 
characteristics of the waste in the licensed 
site; 

(ii) The hydrogeological characteristics of 
the facility and surrounding land; 

(iii) The quantity and quality of ground-
water, and the direction of groundwater 
flow; 

(iv) The patterns of rainfall in the region; 
(v) The proximity of the licensed site to 

surface waters; 

(vi) The current and future uses of surface 
waters in the area and any water quality 
standards established for those surface 
waters; 

(vii) The existing quality of surface water 
including other sources of contamination 
and the cumulative impact on surface water 
quality; 

(viii) The potential for health risks caused 
by human exposure to waste constituents; 

(ix) The potential damage to wildlife, 
crops, vegetation, and physical structures 
caused by exposure to waste constituents; 
and 

(x) The persistence and permanence of the 
potential adverse effects. 

5C—MAXIMUM VALUES FOR GROUNDWATER 
PROTECTION 

Constituent or property 
Maximum 
concentra-

tion 

Milligrams per liter: 
Arsenic .......................................................... 0 .05 
Barium .......................................................... 1 .0 
Cadmium ...................................................... 0 .01 
Chromium ..................................................... 0 .05 
Lead .............................................................. 0 .05 
Mercury ......................................................... 0 .002 
Selenium ....................................................... 0 .01 
Silver ............................................................. 0 .05 
Endrin (1,2,3,4,10,10-hexachloro-1,7 

-expoxy-1,4,4a,5, 6,7,8,9a-octahydro-1, 4- 
endo, endo-5,8-dimethano naphthalene) 0 .0002 

Lindane (1,2,3,4,5,6- 
hexachlorocyclohexane, gamma isomer) 0 .004 

Methoxychlor (1,1,1-Trichloro-2,2-bis (p- 
methoxyphenylethane) .............................. 0 .1 

Toxaphene (C10 H10 C16, Technical 
chlorinated camphene, 67–69 percent 
chlorine) .................................................... 0 .005 

2,4-D (2,4-Dichlorophenoxyacetic acid) ....... 0 .1 
2,4,5-TP Silvex (2,4,5- 

Trichlorophenoxypropionic acid) ............... 0 .01 
Picocuries per liter: 

Combined radium-226 and radium-228 ....... 5 
Gross alpha—particle activity (excluding 

radon and uranium when producing ura-
nium byproduct material or radon and 
thorium when producing thorium byprod-
uct material) .............................................. 15 

5D—If the groundwater protection stand-
ards established under paragraph 5B(1) of 
this criterion are exceeded at a licensed site, 
a corrective action program must be put into 
operation as soon as is practicable, and in no 
event later than eighteen (18) months after 
the Commission finds that the standards 
have been exceeded. The licensee shall sub-
mit the proposed corrective action program 
and supporting rationale for Commission ap-
proval prior to putting the program into op-
eration, unless otherwise directed by the 
Commission. The objective of the program is 
to return hazardous constituent concentra-
tion levels in groundwater to the concentra-
tion limits set as standards. The licensee’s 
proposed program must address removing 
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1 In the case of thorium byproduct mate-
rials, the standard applies only to design. 
Monitoring for radon emissions from tho-
rium byproduct materials after installation 
of an appropriately designed cover is not re-
quired. 

the hazardous constituents that have en-
tered the groundwater at the point of com-
pliance or treating them in place. The pro-
gram must also address removing or treating 
in place any hazardous constituents that ex-
ceed concentration limits in groundwater be-
tween the point of compliance and the 
downgradient facility property boundary. 
The licensee shall continue corrective action 
measures to the extent necessary to achieve 
and maintain compliance with the ground-
water protection standard. The Commission 
will determine when the licensee may termi-
nate corrective action measures based on 
data from the groundwater monitoring pro-
gram and other information that provide 
reasonable assurance that the groundwater 
protection standard will not be exceeded. 

5E—In developing and conducting ground-
water protection programs, applicants and 
licensees shall also consider the following: 

(1) Installation of bottom liners (Where 
synthetic liners are used, a leakage detec-
tion system must be installed immediately 
below the liner to ensure major failures are 
detected if they occur. This is in addition to 
the groundwater monitoring program con-
ducted as provided in Criterion 7. Where clay 
liners are proposed or relatively thin, in-situ 
clay soils are to be relied upon for seepage 
control, tests must be conducted with rep-
resentative tailings solutions and clay mate-
rials to confirm that no significant deterio-
ration of permeability or stability properties 
will occur with continuous exposure of clay 
to tailings solutions. Tests must be run for a 
sufficient period of time to reveal any effects 
if they are going to occur (in some cases de-
terioration has been observed to occur rather 
rapidly after about nine months of expo-
sure)). 

(2) Mill process designs which provide the 
maximum practicable recycle of solutions 
and conservation of water to reduce the net 
input of liquid to the tailings impoundment. 

(3) Dewatering of tailings by process de-
vices and/or in-situ drainage systems (At 
new sites, tailings must be dewatered by a 
drainage system installed at the bottom of 
the impoundment to lower the phreatic sur-
face and reduce the driving head of seepage, 
unless tests show tailings are not amenable 
to such a system. Where in-situ dewatering 
is to be conducted, the impoundment bottom 
must be graded to assure that the drains are 
at a low point. The drains must be protected 
by suitable filter materials to assure that 
drains remain free running. The drainage 
system must also be adequately sized to as-
sure good drainage). 

(4) Neutralization to promote immobiliza-
tion of hazardous constituents. 

5F—Where groundwater impacts are occur-
ring at an existing site due to seepage, ac-
tion must be taken to alleviate conditions 
that lead to excessive seepage impacts and 
restore groundwater quality. The specific 

seepage control and groundwater protection 
method, or combination of methods, to be 
used must be worked out on a site-specific 
basis. Technical specifications must be pre-
pared to control installation of seepage con-
trol systems. A quality assurance, testing, 
and inspection program, which includes su-
pervision by a qualified engineer or scientist, 
must be established to assure the specifica-
tions are met. 

5G—In support of a tailings disposal sys-
tem proposal, the applicant/operator shall 
supply information concerning the following: 

(1) The chemical and radioactive charac-
teristics of the waste solutions. 

(2) The characteristics of the underlying 
soil and geologic formations particularly as 
they will control transport of contaminants 
and solutions. This includes detailed infor-
mation concerning extent, thickness, uni-
formity, shape, and orientation of under-
lying strata. Hydraulic gradients and con-
ductivities of the various formations must be 
determined. This information must be gath-
ered from borings and field survey methods 
taken within the proposed impoundment 
area and in surrounding areas where con-
taminants might migrate to groundwater. 
The information gathered on boreholes must 
include both geologic and geophysical logs in 
sufficient number and degree of sophistica-
tion to allow determining significant dis-
continuities, fractures, and channeled depos-
its of high hydraulic conductivity. If field 
survey methods are used, they should be in 
addition to and calibrated with borehole log-
ging. Hydrologic parameters such as perme-
ability may not be determined on the basis 
of laboratory analysis of samples alone; a 
sufficient amount of field testing (e.g., pump 
tests) must be conducted to assure actual 
field properties are adequately understood. 
Testing must be conducted to allow esti-
mating chemi-sorption attenuation prop-
erties of underlying soil and rock. 

(3) Location, extent, quality, capacity and 
current uses of any groundwater at and near 
the site. 

5H—Steps must be taken during stock-
piling of ore to minimize penetration of 
radionuclides into underlying soils; suitable 
methods include lining and/or compaction of 
ore storage areas. 

Criterion 6—(1) In disposing of waste by-
product material, licensees shall place an 
earthen cover (or approved alternative) over 
tailings or wastes at the end of milling oper-
ations and shall close the waste disposal area 
in accordance with a design 1 which provides 
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2 This average applies to the entire surface 
of each disposal area over a period of a least 
one year, but a period short compared to 100 
years. Radon will come from both byproduct 
materials and from covering materials. 
Radon emissions from covering materials 
should be estimated as part of developing a 
closure plan for each site. The standard, 
however, applies only to emissions from by-
product materials to the atmosphere. 

reasonable assurance of control of radio-
logical hazards to (i) be effective for 1,000 
years, to the extent reasonably achievable, 
and, in any case, for at least 200 years, and 
(ii) limit releases of radon-222 from uranium 
byproduct materials, and radon-220 from tho-
rium byproduct materials, to the atmosphere 
so as not to exceed an average 2 release rate 
of 20 picocuries per square meter per second 
(pCi/m2 s) to the extent practicable through-
out the effective design life determined pur-
suant to (1)(i) of this Criterion. In computing 
required tailings cover thicknesses, moisture 
in soils in excess of amounts found normally 
in similar soils in similar circumstances 
may not be considered. Direct gamma expo-
sure from the tailings or wastes should be re-
duced to background levels. The effects of 
any thin synthetic layer may not be taken 
into account in determining the calculated 
radon exhalation level. If non-soil materials 
are proposed as cover materials, it must be 
demonstrated that these materials will not 
crack or degrade by differential settlement, 
weathering, or other mechanism, over long- 
term intervals. 

(2) As soon as reasonably achievable after 
emplacement of the final cover to limit re-
leases of radon-222 from uranium byproduct 
material and prior to placement of erosion 
protection barriers or other features nec-
essary for long-term control of the tailings, 
the licensee shall verify through appropriate 
testing and analysis that the design and con-
struction of the final radon barrier is effec-
tive in limiting releases of radon-222 to a 
level not exceeding 20 pCi/m 2s averaged over 
the entire pile or impoundment using the 
procedures described in 40 CFR part 61, ap-
pendix B, Method 115, or another method of 
verification approved by the Commission as 
being at least as effective in demonstrating 
the effectiveness of the final radon barrier. 

(3) When phased emplacement of the final 
radon barrier is included in the applicable 
reclamation plan, the verification of radon- 
222 release rates required in paragraph (2) of 
this criterion must be conducted for each 
portion of the pile or impoundment as the 
final radon barrier for that portion is em-
placed. 

(4) Within ninety days of the completion of 
all testing and analysis relevant to the re-
quired verification in paragraphs (2) and (3) 
of this criterion, the uranium mill licensee 

shall report to the Commission the results 
detailing the actions taken to verify that 
levels of release of radon-222 do not exceed 20 
pCi/m 2s when averaged over the entire pile 
or impoundment. The licensee shall main-
tain records until termination of the license 
documenting the source of input parameters 
including the results of all measurements on 
which they are based, the calculations and/or 
analytical methods used to derive values for 
input parameters, and the procedure used to 
determine compliance. These records shall 
be kept in a form suitable for transfer to the 
custodial agency at the time of transfer of 
the site to DOE or a State for long-term care 
if requested. 

(5) Near surface cover materials (i.e., with-
in the top three meters) may not include 
waste or rock that contains elevated levels 
of radium; soils used for near surface cover 
must be essentially the same, as far as radio-
activity is concerned, as that of surrounding 
surface soils. This is to ensure that surface 
radon exhalation is not significantly above 
background because of the cover material 
itself. 

(6) The design requirements in this cri-
terion for longevity and control of radon re-
leases apply to any portion of a licensed and/ 
or disposal site unless such portion contains 
a concentration of radium in land, averaged 
over areas of 100 square meters, which, as a 
result of byproduct material, does not exceed 
the background level by more than: (i) 5 
picocuries per gram (pCi/g) of radium-226, or, 
in the case of thorium byproduct material, 
radium-228, averaged over the first 15 centi-
meters (cm) below the surface, and (ii) 15 
pCi/g of radium-226, or, in the case of tho-
rium byproduct material, radium-228, aver-
aged over 15-cm thick layers more than 15 
cm below the surface. 

Byproduct material containing concentra-
tions of radionuclides other than radium in 
soil, and surface activity on remaining struc-
tures, must not result in a total effective 
dose equivalent (TEDE) exceeding the dose 
from cleanup of radium contaminated soil to 
the above standard (benchmark dose), and 
must be at levels which are as low as is rea-
sonably achievable. If more than one resid-
ual radionuclide is present in the same 100- 
square-meter area, the sum of the ratios for 
each radionuclide of concentration present 
to the concentration limit will not exceed 
‘‘1’’ (unity). A calculation of the potential 
peak annual TEDE within 1000 years to the 
average member of the critical group that 
would result from applying the radium 
standard (not including radon) on the site 
must be submitted for approval. The use of 
decommissioning plans with benchmark 
doses which exceed 100 mrem/yr, before ap-
plication of ALARA, requires the approval of 
the Commission after consideration of the 
recommendation of the NRC staff. This re-
quirement for dose criteria does not apply to 
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sites that have decommissioning plans for 
soil and structures approved before June 11, 
1999. 

(7) The licensee shall also address the non-
radiological hazards associated with the 
wastes in planning and implementing clo-
sure. The licensee shall ensure that disposal 
areas are closed in a manner that minimizes 
the need for further maintenance. To the ex-
tent necessary to prevent threats to human 
health and the environment, the licensee 
shall control, minimize, or eliminate post- 
closure escape of nonradiological hazardous 
constituents, leachate, contaminated rain-
water, or waste decomposition products to 
the ground or surface waters or to the at-
mosphere. 

Criterion 6A—(1) For impoundments con-
taining uranium byproduct materials, the 
final radon barrier must be completed as ex-
peditiously as practicable considering techno-
logical feasibility after the pile or impound-
ment ceases operation in accordance with a 
written, Commission-approved reclamation 
plan. (The term as expeditiously as practicable 
considering technological feasibility as specifi-
cally defined in the Introduction of this ap-
pendix includes factors beyond the control of 
the licensee.) Deadlines for completion of the 
final radon barrier and, if applicable, the fol-
lowing interim milestones must be estab-
lished as a condition of the individual li-
cense: windblown tailings retrieval and 
placement on the pile and interim stabiliza-
tion (including dewatering or the removal of 
freestanding liquids and recontouring). The 
placement of erosion protection barriers or 
other features necessary for long-term con-
trol of the tailings must also be completed in 
a timely manner in accordance with a writ-
ten, Commission-approved reclamation plan. 

(2) The Commission may approve a licens-
ee’s request to extend the time for perform-
ance of milestones related to emplacement 
of the final radon barrier if, after providing 
an opportunity for public participation, the 
Commission finds that the licensee has ade-
quately demonstrated in the manner re-
quired in paragraph (2) of Criterion 6 that re-
leases of radon-222 do not exceed an average 
of 20 pCi/m2s. If the delay is approved on the 
basis that the radon releases do not exceed 20 
pCi/m2s, a verification of radon levels, as re-
quired by paragraph (2) of Criterion 6, must 
be made annually during the period of delay. 
In addition, once the Commission has estab-
lished the date in the reclamation plan for 
the milestone for completion of the final 
radon barrier, the Commission may extend 
that date based on cost if, after providing an 
opportunity for public participation, the 
Commission finds that the licensee is mak-
ing good faith efforts to emplace the final 
radon barrier, the delay is consistent with 
the definition of available technology, and the 
radon releases caused by the delay will not 

result in a significant incremental risk to 
the public health. 

(3) The Commission may authorize by li-
cense amendment, upon licensee request, a 
portion of the impoundment to accept ura-
nium byproduct material or such materials 
that are similar in physical, chemical, and 
radiological characteristics to the uranium 
mill tailings and associated wastes already 
in the pile or impoundment, from other 
sources, during the closure process. No such 
authorization will be made if it results in a 
delay or impediment to emplacement of the 
final radon barrier over the remainder of the 
impoundment in a manner that will achieve 
levels of radon-222 releases not exceeding 20 
pCi/m2s averaged over the entire impound-
ment. The verification required in paragraph 
(2) of Criterion 6 may be completed with a 
portion of the impoundment being used for 
further disposal if the Commission makes a 
final finding that the impoundment will con-
tinue to achieve a level of radon-222 releases 
not exceeding 20 pCi/m2 s averaged over the 
entire impoundment. In this case, after the 
final radon barrier is complete except for the 
continuing disposal area, (a) only byproduct 
material will be authorized for disposal, (b) 
the disposal will be limited to the specified 
existing disposal area, and (c) this authoriza-
tion will only be made after providing oppor-
tunity for public participation. Reclamation 
of the disposal area, as appropriate, must be 
completed in a timely manner after disposal 
operations cease in accordance with para-
graph (1) of Criterion 6; however, these ac-
tions are not required to be complete as part 
of meeting the deadline for final radon bar-
rier construction. 

Criterion 7—At least one full year prior to 
any major site construction, a 
preoperational monitoring program must be 
conducted to provide complete baseline data 
on a milling site and its environs. Through-
out the construction and operating phases of 
the mill, an operational monitoring program 
must be conducted to measure or evaluate 
compliance with applicable standards and 
regulations; to evaluate performance of con-
trol systems and procedures; to evaluate en-
vironmental impacts of operation; and to de-
tect potential long-term effects. 

7A—The licensee shall establish a detec-
tion monitoring program needed for the 
Commission to set the site-specific ground-
water protection standards in paragraph 
5B(1) of this appendix. For all monitoring 
under this paragraph the licensee or appli-
cant will propose for Commission approval 
as license conditions which constituents are 
to be monitored on a site specific basis. A de-
tection monitoring program has two pur-
poses. The initial purpose of the program is 
to detect leakage of hazardous constituents 
from the disposal area so that the need to set 
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groundwater protection standards is mon-
itored. If leakage is detected, the second pur-
pose of the program is to generate data and 
information needed for the Commission to 
establish the standards under Criterion 5B. 
The data and information must provide a 
sufficient basis to identify those hazardous 
constituents which require concentration 
limit standards and to enable the Commis-
sion to set the limits for those constituents 
and the compliance period. They may also 
need to provide the basis for adjustments to 
the point of compliance. For licenses in ef-
fect September 30, 1983, the detection moni-
toring programs must have been in place by 
October 1, 1984. For licenses issued after Sep-
tember 30, 1983, the detection monitoring 
programs must be in place when specified by 
the Commission in orders or license condi-
tions. Once groundwater protection stand-
ards have been established pursuant to para-
graph 5B(1), the licensee shall establish and 
implement a compliance monitoring pro-
gram. The purpose of the compliance moni-
toring program is to determine that the haz-
ardous constituent concentrations in 
groundwater continue to comply with the 
standards set by the Commission. In con-
junction with a corrective action program, 
the licensee shall establish and implement a 
corrective action monitoring program. The 
purpose of the corrective action monitoring 
program is to demonstrate the effectiveness 
of the corrective actions. Any monitoring 
program required by this paragraph may be 
based on existing monitoring programs to 
the extent the existing programs can meet 
the stated objective for the program. 

Criterion 8—Milling operations must be 
conducted so that all airborne effluent re-
leases are reduced to levels as low as is rea-
sonably achievable. The primary means of 
accomplishing this must be by means of 
emission controls. Institutional controls, 
such as extending the site boundary and ex-
clusion area, may be employed to ensure 
that offsite exposure limits are met, but only 
after all practicable measures have been 
taken to control emissions at the source. 
Notwithstanding the existence of individual 
dose standards, strict control of emissions is 
necessary to assure that population expo-
sures are reduced to the maximum extent 
reasonably achievable and to avoid site con-
tamination. The greatest potential sources 
of offsite radiation exposure (aside from 
radon exposure) are dusting from dry sur-
faces of the tailings disposal area not cov-
ered by tailings solution and emissions from 
yellowcake drying and packaging operations. 
During operations and prior to closure, radi-
ation doses from radon emissions from sur-
face impoundments of uranium or thorium 
byproduct materials must be kept as low as 
is reasonably achievable. 

Checks must be made and logged hourly of 
all parameters (e.g., differential pressures 

and scrubber water flow rates) that deter-
mine the efficiency of yellowcake stack 
emission control equipment operation. The 
licensee shall retain each log as a record for 
three years after the last entry in the log is 
made. It must be determined whether or not 
conditions are within a range prescribed to 
ensure that the equipment is operating con-
sistently near peak efficiency; corrective ac-
tion must be taken when performance is out-
side of prescribed ranges. Effluent control 
devices must be operative at all times during 
drying and packaging operations and when-
ever air is exhausting from the yellowcake 
stack. Drying and packaging operations 
must terminate when controls are inoper-
ative. When checks indicate the equipment 
is not operating within the range prescribed 
for peak efficiency, actions must be taken to 
restore parameters to the prescribed range. 
When this cannot be done without shutdown 
and repairs, drying and packaging operations 
must cease as soon as practicable. Oper-
ations may not be restarted after cessation 
due to off-normal performance until needed 
corrective actions have been identified and 
implemented. All these cessations, correc-
tive actions, and restarts must be reported 
to the appropriate NRC regional office as in-
dicated in Criterion 8A, in writing, within 
ten days of the subsequent restart. 

To control dusting from tailings, that por-
tion not covered by standing liquids must be 
wetted or chemically stabilized to prevent or 
minimize blowing and dusting to the max-
imum extent reasonably achievable. This re-
quirement may be relaxed if tailings are ef-
fectively sheltered from wind, such as may 
be the case where they are disposed of below 
grade and the tailings surface is not exposed 
to wind. Consideration must be given in 
planning tailings disposal programs to meth-
ods which would allow phased covering and 
reclamation of tailings impoundments be-
cause this will help in controlling particu-
late and radon emissions during operation. 
To control dusting from diffuse sources, such 
as tailings and ore pads where automatic 
controls do not apply, operators shall de-
velop written operating procedures speci-
fying the methods of control which will be 
utilized. 

Milling operations producing or involving 
thorium byproduct material must be con-
ducted in such a manner as to provide rea-
sonable assurance that the annual dose 
equivalent does not exceed 25 millirems to 
the whole body, 75 millirems to the thyroid, 
and 25 millirems to any other organ of any 
member of the public as a result of exposures 
to the planned discharge of radioactive ma-
terials, radon-220 and its daughters excepted, 
to the general environment. 

Uranium and thorium byproduct materials 
must be managed so as to conform to the ap-
plicable provisions of title 40 of the Code of 
Federal Regulations, part 440, ‘‘Ore Mining 
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and Dressing Point Source Category: Efflu-
ent Limitations Guidelines and New Source 
Performance Standards, subpart C, Uranium, 
Radium, and Vanadium Ores Subcategory,’’ 
as codified on January 1, 1983. 

Criterion 8A—Daily inspections of tailings 
or waste retention systems must be con-
ducted by a qualified engineer or scientist 
and documented. The licensee shall retain 
the documentation for each daily inspection 
as a record for three years after the docu-
mentation is made. The appropriate NRC re-
gional office as indicated in appendix D to 10 
CFR part 20 of this chapter, or the Director, 
Office of Nuclear Material Safety and Safe-
guards, U.S. Nuclear Regulatory Commis-
sion, Washington, DC 20555–0001, must be im-
mediately notified of any failure in a 
tailings or waste retention system that re-
sults in a release of tailings or waste into 
unrestricted areas, or of any unusual condi-
tions (conditions not contemplated in the de-
sign of the retention system) that if not cor-
rected could indicate the potential or lead to 
failure of the system and result in a release 
of tailings or waste into unrestricted areas. 

II. FINANCIAL CRITERIA 

Criterion 9—(a) Financial surety arrange-
ments must be established by each mill oper-
ator before the commencement of operations 
to assure that sufficient funds will be avail-
able to carry out the decontamination and 
decommissioning of the mill and site and for 
the reclamation of any tailings or waste dis-
posal areas. The amount of funds to be en-
sured by such surety arrangements must be 
based on Commission-approved cost esti-
mates in a Commission-approved plan, or a 
proposed revision to the plan submitted to 
the Commission for approval, if the proposed 
revision contains a higher cost estimate, for: 

(1) Decontamination and decommissioning 
of mill buildings and the milling site to lev-
els which allow unrestricted use of these 
areas upon decommissioning, and 

(2) The reclamation of tailings and/or 
waste areas in accordance with technical cri-
teria delineated in Section I of this appen-
dix. 

(b) Each cost estimate must contain— 
(1) A detailed cost estimate for decon-

tamination, decommissioning, and reclama-
tion, in an amount reflecting: 

(i) The cost of an independent contractor 
to perform the decontamination, decommis-
sioning and reclamation activities; and 

(ii) An adequate contingency factor; 
(2) An estimate of the amount of radio-

active contamination in onsite subsurface 
material; 

(3) Identification of and justification for 
using the key assumptions contained in the 
DCE; and 

(4) A description of the method of assuring 
funds for decontamination, decommis-
sioning, and reclamation. 

(c) The licensee shall submit this plan in 
conjunction with an environmental report 
that addresses the expected environmental 
impacts of the milling operation, decommis-
sioning and tailings reclamation, and evalu-
ates alternatives for mitigating these im-
pacts. The plan must include a signed origi-
nal of the financial instrument obtained to 
satisfy the surety arrangement requirements 
of this criterion (unless a previously sub-
mitted and approved financial instrument 
continues to cover the cost estimate for de-
commissioning). The surety arrangement 
must also cover the cost estimate and the 
payment of the charge for long-term surveil-
lance and control required by Criterion 10 of 
this section. 

(d) To avoid unnecessary duplication and 
expense, the Commission may accept finan-
cial sureties that have been consolidated 
with financial or surety arrangements estab-
lished to meet requirements of other Federal 
or state agencies and/or local governing bod-
ies for decommissioning, decontamination, 
reclamation, and long-term site surveillance 
and control, provided such arrangements are 
considered adequate to satisfy these require-
ments and that the portion of the surety 
which covers the decommissioning and rec-
lamation of the mill, mill tailings site and 
associated areas, and the long-term funding 
charge is clearly identified and committed 
for use in accomplishing these activities. 

(e) The licensee’s surety mechanism will be 
reviewed annually by the Commission to as-
sure, that sufficient funds would be available 
for completion of the reclamation plan if the 
work had to be performed by an independent 
contractor. 

(f) The amount of surety liability should be 
adjusted to recognize any increases or de-
creases resulting from: 

(1) Inflation; 
(2) Changes in engineering plans; 
(3) Activities performed; 
(4) Spills, leakage or migration of radio-

active material producing additional con-
tamination in onsite subsurface material 
that must be remediated to meet applicable 
remediation criteria; 

(5) Waste inventory increasing above the 
amount previously estimated; 

(6) Waste disposal costs increasing above 
the amount previously estimated; 

(7) Facility modifications; 
(8) Changes in authorized possession limits; 
(9) Actual remediation costs that exceed 

the previous cost estimate; 
(10) Onsite disposal; and 
(11) Any other conditions affecting costs. 
(g) Regardless of whether reclamation is 

phased through the life of the operation or 
takes place at the end of operations, an ap-
propriate portion of surety liability must be 
retained until final compliance with the rec-
lamation plan is determined. 
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(h) The appropriate portion of surety li-
ability retained until final compliance with 
the reclamation plan is determined will be at 
least sufficient at all times to cover the 
costs of decommissioning and reclamation of 
the areas that are expected to be disturbed 
before the next license renewal. The term of 
the surety mechanism must be open ended, 
unless it can be demonstrated that another 
arrangement would provide an equivalent 
level of assurance. This assurance would be 
provided with a surety instrument which is 
written for a specified time (e.g., 5 years) and 
which must be automatically renewed unless 
the surety notifies the beneficiary (the Com-
mission or the State regulatory agency) and 
the principal (the licensee) with reasonable 
time (e.g., 90 days) before the renewal date of 
their intention not to renew. In such a situa-
tion the surety requirement still exists and 
the licensee would be required to submit an 
acceptable replacement surety within a brief 
time to allow at least 60 days for the regu-
latory agency to collect. 

(i) Proof of forfeiture must not be nec-
essary to collect the surety. In the event 
that the licensee can not provide an accept-
able replacement surety within the required 
time, the surety shall be automatically col-
lected before its expiration. The surety in-
strument must provide for collection of the 
full face amount immediately on demand 
without reduction for any reason, except for 
trustee fees and expenses provided for in a 
trust agreement, and that the surety will not 
refuse to make full payment. The conditions 
described previously would have to be clear-
ly stated on any surety instrument which is 
not open-ended, and must be agreed to by all 
parties. Financial surety arrangements gen-
erally acceptable to the Commission are: 

(1) Trust funds; 
(2) Surety bonds; 
(3) Irrevocable letters of credit; and 
(4) Combinations of the financial surety ar-

rangements or other types of arrangements 
as may be approved by the Commission. If a 
trust is not used, then a standby trust must 
be set up to receive funds in the event the 
Commission or State regulatory agency ex-
ercises its right to collect the surety. The 
surety arrangement and the surety or trust-
ee, as applicable, must be acceptable to the 
Commission. Self insurance, or any arrange-
ment which essentially constitutes self in-
surance (e.g., a contract with a State or Fed-
eral agency), will not satisfy the surety re-
quirement because this provides no addi-
tional assurance other than that which al-
ready exists through license requirements. 

Criterion 10—A minimum charge of $250,000 
(1978 dollars) to cover the costs of long-term 
surveillance must be paid by each mill oper-
ator to the general treasury of the United 
States or to an appropriate State agency 
prior to the termination of a uranium or tho-
rium mill license. 

If site surveillance or control requirements 
at a particular site are determined, on the 
basis of a site-specific evaluation, to be sig-
nificantly greater than those specified in 
Criterion 12 (e.g., if fencing is determined to 
be necessary), variance in funding require-
ments may be specified by the Commission. 
In any case, the total charge to cover the 
costs of long-term surveillance must be such 
that, with an assumed 1 percent annual real 
interest rate, the collected funds will yield 
interest in an amount sufficient to cover the 
annual costs of site surveillance. The total 
charge will be adjusted annually prior to ac-
tual payment to recognize inflation. The in-
flation rate to be used is that indicated by 
the change in the Consumer Price Index pub-
lished by the U.S. Department of Labor, Bu-
reau of Labor Statistics. 

III. SITE AND BYPRODUCT MATERIAL 
OWNERSHIP 

Criterion 11—A. These criteria relating to 
ownership of tailings and their disposal sites 
become effective on November 8, 1981, and 
apply to all licenses terminated, issued, or 
renewed after that date. 

B. Any uranium or thorium milling license 
or tailings license must contain such terms 
and conditions as the Commission deter-
mines necessary to assure that prior to ter-
mination of the license, the licensee will 
comply with ownership requirements of this 
criterion for sites used for tailings disposal. 

C. Title to the byproduct material licensed 
under this part and land, including any in-
terests therein (other than land owned by 
the United States or by a State) which is 
used for the disposal of any such byproduct 
material, or is essential to ensure the long 
term stability of such disposal site, must be 
transferred to the United States or the State 
in which such land is located, at the option 
of such State. In view of the fact that phys-
ical isolation must be the primary means of 
long-term control, and Government land 
ownership is a desirable supplementary 
measure, ownership of certain severable sub-
surface interests (for example, mineral 
rights) may be determined to be unnecessary 
to protect the public health and safety and 
the environment. In any case, however, the 
applicant/operator must demonstrate a seri-
ous effort to obtain such subsurface rights, 
and must, in the event that certain rights 
cannot be obtained, provide notification in 
local public land records of the fact that the 
land is being used for the disposal of radio-
active material and is subject to either an 
NRC general or specific license prohibiting 
the disruption and disturbance of the 
tailings. In some rare cases, such as may 
occur with deep burial where no ongoing site 
surveillance will be required, surface land 
ownership transfer requirements may be 
waived. For licenses issued before November 
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3 The abbreviation N.O.S. (not otherwise 
specified) signifies those members of the gen-
eral class not specifically listed by name in 
this list. 

8, 1981, the Commission may take into ac-
count the status of the ownership of such 
land, and interests therein, and the ability of 
a licensee to transfer title and custody 
thereof to the United States or a State. 

D. If the Commission subsequent to title 
transfer determines that use of the surface 
or subsurface estates, or both, of the land 
transferred to the United States or to a 
State will not endanger the public health, 
safety, welfare, or environment, the Com-
mission may permit the use of the surface or 
subsurface estates, or both, of such land in a 
manner consistent with the provisions pro-
vided in these criteria. If the Commission 
permits such use of such land, it will provide 
the person who transferred such land with 
the right of first refusal with respect to such 
use of such land. 

E. Material and land transferred to the 
United States or a State in accordance with 
this Criterion must be transferred without 
cost to the United States or a State other 
than administrative and legal costs incurred 
in carrying out such transfer. 

F. The provisions of this part respecting 
transfer of title and custody to land and 
tailings and wastes do not apply in the case 
of lands held in trust by the United States 
for any Indian Tribe or lands owned by such 
Indian Tribe subject to a restriction against 
alienation imposed by the United States. In 
the case of such lands which are used for the 
disposal of byproduct material, as defined in 
this part, the licensee shall enter into ar-
rangements with the Commission as may be 
appropriate to assure the long-term surveil-
lance of such lands by the United States. 

IV. LONG-TERM SITE SURVEILLANCE 

Criterion 12—The final disposition of 
tailings, residual radioactive material, or 
wastes at milling sites should be such that 
ongoing active maintenance is not necessary 
to preserve isolation. As a minimum, annual 
site inspections must be conducted by the 
government agency responsible for long- 
term care of the disposal site to confirm its 
integrity and to determine the need, if any, 
for maintenance and/or monitoring. Results 
of the inspections for all the sites under the 
licensee’s jurisdiction will be reported to the 
Commission annually within 90 days of the 
last site inspection in that calendar year. 
Any site where unusual damage or disrup-
tion is discovered during the inspection, 
however, will require a preliminary site in-
spection report to be submitted within 60 
days. On the basis of a site specific evalua-
tion, the Commission may require more fre-
quent site inspections if necessary due to the 
features of a particular disposal site. In this 
case, a preliminary inspection report is re-
quired to be submitted within 60 days fol-
lowing each inspection. 

V. HAZARDOUS CONSTITUENTS 

Criterion 13—Secondary groundwater pro-
tection standards required by Criterion 5 of 
this appendix are concentration limits for 
individual hazardous constituents. The fol-
lowing list of constituents identifies the con-
stituents for which standards must be set 
and complied with if the specific constituent 
is reasonably expected to be in or derived 
from the byproduct material and has been 
detected in groundwater. For purposes of 
this appendix, the property of gross alpha ac-
tivity will be treated as if it is a hazardous 
constituent. Thus, when setting standards 
under paragraph 5B(5) of Criterion 5, the 
Commission will also set a limit for gross 
alpha activity. The Commission does not 
consider the following list imposed by 40 
CFR part 192 to be exhaustive and may de-
termine other constituents to be hazardous 
on a case-by-case basis, independent of those 
specified by the U.S. Environmental Protec-
tion Agency in part 192. 

Hazardous Constituents 

Acetonitrile (Ethanenitrile) 
Acetophenone (Ethanone, 1-phenyl) 
3-(alpha-Acetonylbenzyl)-4-hydroxycoumarin 

and salts (Warfarin) 
2-Acetylaminofluorene (Acetamide, N-(9H- 

fluoren-2-yl)-) 
Acetyl chloride (Ethanoyl chloride) 
1-Acetyl-2-thiourea (Acetamide, N- 

(aminothioxomethyl)-) 
Acrolein (2-Propenal) 
Acrylamide (2-Propenamide) 
Acrylonitrile (2-Propenenitrile) 
Aflatoxins 
Aldrin (1,2,3,4,10,10-Hexachloro- 

1,4,4a,5,8,8a,8b-hexahydro-endo, exo-1,4:5,8- 
Dimethanonaphthalene) 

Allyl alcohol (2-Propen-1-ol) 
Aluminum phosphide 
4-Aminobiphenyl ([1,1′-Biphenyl]-4-amine) 
6-Amino-1,1a,2,8,8a,8b-hexahydro-8- 

(hydroxymethyl)-8a-methoxy-5-methyl- 
carbamate azirino[2′,3′:3,4]pyrrolo[1,2- 
a]indole-4,7-dione, (ester) (Mitomycin C) 
(Azirino[2′3′:3,4]pyrrolo(1,2-a)indole-4,7- 
dione, 6-amino-8-[((amino- 
cabonyl)oxy)methyl]-1,1a,2,8,8a,8b-hexa- 
hydro-8a methoxy-5-methy-) 

5-(Aminomethyl)-3-isoxazolol (3(2H)- 
Isoxazolone, 5-(aminomethyl)-) 4- 
Aminopyridine (4-Pyridinamine) 

Amitrole (1H-1,2,4-Triazol-3-amine) 
Aniline (Benzenamine) 
Antimony and compounds, N.O.S. 3 
Aramite (Sulfurous acid, 2-chloroethyl-, 2-[4- 

(1,1-dimethylethyl) phenoxy]-1- 
methylethyl ester) 
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Arsenic and compounds, N.O.S. 3 
Arsenic acid (Orthoarsenic acid) 
Arsenic pentoxide (Arsenic (V) oxide) 
Arsenic trioxide (Arsenic (III) oxide) 
Auramine (Benzenamine, 4,4′- 

carbonimidoylbis[N,N-Dimethyl-, 
monohydrochloride) 

Azaserine (L-Serine, diazoacetate (ester)) 
Barium and compounds, N.O.S. 3 
Barium cyanide 
Benz[c]acridine (3,4-Benzacridine) 
Benz[a]anthracene (1,2-Benzanthracene) 
Benzene (Cyclohexatriene) 
Benzenearsonic acid (Arsonic acid, phenyl-) 
Benzene, dichloromethyl- (Benzal chloride) 
Benzenethiol (Thiophenol) 
Benzidine ([1,1′-Biphenyl]-4,4′ diamine) 
Benzo[b]fluoranthene (2,3- 

Benzofluoranthene) 
Benzo[j]fluoranthene (7,8-Benzofluoranthene) 
Benzo[a]pyrene (3,4-Benzopyrene) 
p-Benzoquinone (1,4-Cyclohexadienedione) 
Benzotrichloride (Benzene, trichloromethyl) 
Benzyl chloride (Benzene, (chloromethyl)-) 
Beryllium and compounds, N.O.S. 3 
Bis(2-chloroethoxy)methane (Ethane, 1,1′- 

[methylenebis(oxy)]bis[2-chloro-]) 
Bis(2-chloroethyl) ether (Ethane, 1,1′- 

oxybis[2-chloro-]) 
N,N-Bis(2-chloroethyl)-2-naphthylamine 

(Chlornaphazine) 
Bis(2-chloroisopropyl) ether (Propane, 2,2′- 

oxybis[2-chloro-]) 
Bis(chloromethyl) ether (Methane, 

oxybis[chloro-]) 
Bis(2-ethylhexyl) phthalate (1,2- 

Benzenedicarboxylic acid, bis(2-ethylhexyl) 
ester) 

Bromoacetone (2-Propanone, 1-bromo-) 
Bromomethane (Methyl bromide) 
4-Bromophenyl phenyl ether (Benzene, 1- 

bromo-4-phenoxy-) 
Brucine (Strychnidin-10-one, 2,3-dimethoxy-) 
2-Butanone peroxide (Methyl ethyl ketone, 

peroxide) 
Butyl benzyl phthalate (1,2- 

Benzenedicarboxylic acid, butyl 
phenylmethyl ester) 

2-sec-Butyl-4,6-dinitrophenol (DNBP) (Phe-
nol, 2,4-dinitro-6-(1-methylpropyl)-) 

Cadmium and compounds, N.O.S. 3 
Calcium chromate (Chromic acid, calcium 

salt) 
Calcium cyanide 
Carbon disulfide (Carbon bisulfide) 
Carbon oxyfluoride (Carbonyl fluoride) 
Chloral (Acetaldehyde, trichloro-) 
Chlorambucil (Butanoic acid, 4-[bis(2- 

chloroethyl)amino]benzene-) 
Chlordane (alpha and gamma isomers) (4,7- 

Methanoindan, 1,2,4,5,6,7,8,8-octachloro- 
3,4,7,7a-tetrahydro-) (alpha and gamma iso-
mers) 

Chlorinated benzenes, N.O.S. 3 
Chlorinated ethane, N.O.S. 3 
Chlorinated fluorocarbons, N.O.S. 3 
Chlorinated naphthalene, N.O.S. 3 

Chlorinated phenol, N.O.S. 3 
Chloroacetaldehyde (Acetaldehyde, chloro-) 
Chloroalkyl ethers, N.O.S. 3 
p-Chloroaniline (Benzenamine, 4-chloro-) 
Chlorobenzene (Benzene, chloro-) 
Chlorobenzilate (Benzeneacetic acid, 4- 

chloro-alpha-(4-chlorophenyl)-alpha-hy-
droxy-,ethyl ester) 

p-Chloro-m-cresol (Phenol, 4-chloro-3-meth-
yl) 

1-Chloro-2,3-epoxypropane (Oxirane, 2- 
(chloromethyl)-) 

2-Chloroethyl vinyl ether (Ethene, (2- 
chloroethoxy)-) 

Chloroform (Methane, trichloro-) 
Chloromethane (Methyl chloride) 
Chloromethyl methyl ether (Methane, 

chloromethoxy-) 
2-Chloronaphthalene (Naphthalene, 

betachloro-) 
2-Chlorophenol (Phenol, o-chloro-) 
1-(o-Chlorophenyl)thiourea (Thiourea, (2- 

chlorophenyl)-) 
3-Chloropropionitrile (Propanenitrile, 3- 

chloro-) 
Chromium and compounds, N.O.S. 3 
Chrysene (1,2-Benzphenanthrene) 
Citrus red No. 2 (2-Naphthol, 1-[(2,5- 

dimethoxyphenyl)azo]-) 
Coal tars 
Copper cyanide 
Creosote (Creosote, wood) 
Cresols (Cresylic acid) (Phenol, methyl-) 
Crotonaldehyde (2-Butenal) 
Cyanides (soluble salts and complexes), 

N.O.S. 3 
Cyanogen (Ethanedinitrile) 
Cyanogen bromide (Bromine cyanide) 
Cyanogen chloride (Chlorine cyanide) 
Cycasin (beta-D-Glucopyranoside, (methyl- 

ONN-azoxy)methyl-) 
2-Cyclohexyl-4,6-dinitrophenol (Phenol, 2- 

cyclohexyl-4,6-dinitro-) 
Cyclophosphamide (2H-1,3,2,- 

Oxazaphosphorine, [bis(2-chloroethyl) 
amino]-tetrahydro-,2-oxide) 

Daunomycin (5,12-Naphthacenedione, (8S- 
cis)-8-acetyl-10-[(3-amino-2,3,6-trideoxy)- 
alpha-L-lyxo-hexopyranosyl)oxy]-7,8,9,10- 
tetrahydro-6,8,11-trihydroxy-1-methoxy-) 

DDD (Dichlorodiphenyldichloroethane) (Eth-
ane, 1,1-dichloro-2,2-bis(p-chlorophenyl)-) 

DDE (Ethylene, 1,1-dichloro-2,2-bis(4- 
chlorophenyl)-) 

DDT (Dichlorodiphenyltrichloroethane) 
(Ethane, 1,1,1-trichloro-2,2-bis (p- 
chlorophenyl)-) 

Diallate (S-(2,3-dichloroallyl) 
diisopropylthiocarbamate) 

Dibenz[a,h]acridine (1,2,5,6-Dibenzacridine) 
Dibenz[a,j]acridine (1,2,7,8-Dibenzacridine) 
Dibenz[a,h]anthracene (1,2,5,6- 

Dibenzanthracene) 
7H-Dibenzo[c,g]carbazole (3,4,5,6- 

Dibenzcarbazole) 
Dibenzo[a,e]pyrene (1,2,4,5-Dibenzpyrene) 
Dibenzo[a,h]pyrene (1,2,5,6-Dibenzpyrene) 
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Dibenzo[a,i]pyrene (1,2,7,8-Dibenzpyrene) 
1,2-Dibromo-3-chloropropane (Propane, 1,2- 

dibromo-3-chloro-) 
1,2-Dibromoethane (Ethylene dibromide) 
Dibromomethane (Methylene bromide) 
Di-n-butyl phthalate (1,2- 

Benzenedicarboxylic acid, dibutyl ester) 
o-Dichlorobenzene (Benzene, 1,2-dichloro-) 
m-Dichlorobenzene (Benzene, 1,3-dichloro-) 
p-Dichlorobenzene (Benzene, 1,4-dichlor-) 
Dichlorobenzene, N.O.S. 3 (Benzene, dichloro- 

, N.O.S. 3) 
3,3′-Dichlorobenzidine ([1,1′-Biphenyl]-4,4′- 

diamine, 3,3′-dichloro-) 
1,4-Dichloro-2-butene (2-Butene, 1,4-dichloro- 

) 
Dichlorodifluoromethane (Methane, 

dichlorodifluoro-) 
1,1-Dichloroethane (Ethylidene dichloride) 
1,2-Dichloroethane (Ethylene dichloride) 
trans-1,2-Dichloroethene (1,2- 

Dichloroethylene) 
Dichloroethylene, N.O.S. 3 (Ethene, dichloro- 

, N.O.S. 3) 
1,1-Dichloroethylene (Ethene, 1,1-dichloro-) 
Dichloromethane (Methylene chloride) 
2,4-Dichlorophenol (Phenol, 2,4-dichloro-) 
2,6-Dichlorophenol (Phenol, 2,6-dichloro-) 
2,4-Dichlorophenoxyacetic acid (2,4-D), salts 

and esters (Acetic acid, 2,4- 
dichlorophenoxy-, salts and esters) 

Dichlorophenylarsine (Phenyl 
dichloroarsine) 

Dichloropropane, N.O.S. 3 (Propane, dichloro- 
, N.O.S. 3) 

1,2-Dichloropropane (Propylene dichloride) 
Dichloropropanol, N.O.S. 3 (Propanol, 

dichloro-, N.O.S. 3) 
Dichloropropene, N.O.S. 3 (Propene, dichloro- 

, N.O.S. 3) 
1,3-Dichloropropene (1-Propene, 1,3-dichloro-) 
Dieldin (1,2,3,4,10.10-hexachloro-6,7-epoxy- 

1,4,4a,5,6,7,8,8a-octa-hydro-endo, exo- 
1,4:5,8-Dimethanonaphthalene) 

1,2:3,4-Diepoxybutane (2,2′-Bioxirane) 
Diethylarsine (Arsine, diethyl-) 
N,N-Diethylhydrazine (Hydrazine, 1,2- 

diethyl) 
O,O-Diethyl S-methyl ester of 

phosphorodithioic acid (Phosphorodithioic 
acid, O,O-diethyl S-methyl ester) 

O,O-Diethylphosphoric acid, O-p-nitrophenyl 
ester (Phosphoric acid, diethyl p- 
nitrophenyl ester) 

Diethyl phthalate (1,2-Benzenedicarboxylic 
acid, diethyl ester) 

O,O-Diethyl O-2-pyrazinyl phosphorothioate 
(Phosphorothioic acid, O,O-diethyl O- 
pyrazinyl ester) 

Diethylstilbesterol (4,4′- 
Stilbenediol,alpha,alpha-diethyl, 
bis(dihydrogen phosphate, (E)-) 

Dihydrosafrole (Benzene, 1,2- 
methylenedioxy-4-propyl-) 

3,4-Dihydroxy-alpha-(methylamino)methyl 
benzyl alcohol (1,2-Benzenediol, 4-[1-hy-
droxy-2-(methylamino)ethyl]-) 

Dilsopropylfluorophosphate (DFP) 
(Phosphorofluoridic acid, bis(1- 
methylethyl) ester) 

Dimethoate (Phosphorodithioic acid, O,O-di-
methyl S-[2-(methylamino)-2-oxoethyl] 
ester) 

3,3′-Dimethoxybenzidine ([1,1′-Biphenyl]- 4,4′- 
diamine, 3-3′-dimethoxy-) 

p-Dimethylaminoazobenzene (Benzenamine, 
N,N-dimethyl-4-(phenylazo)-) 

7,12-Dimethylbenz[a]anthracene (1,2- 
Benzanthracene, 7,12-dimethyl-) 

3,3′-Dimethylbenzidine ([1,1′-Biphenyl]-4,4′- 
diamine, 3,3′-dimethyl-) 

Dimethylcarbamoyl chloride (Carbamoyl 
chloride, dimethyl-) 

1,1-Dimethylhydrazine (Hydrazine, 1,1-di-
methyl-) 

1,2-Dimethylhydrazine (Hydrazine, 1,2-di-
methyl-) 

3,3-Dimethyl-1-(methylthio)-2-butanone, O- 
[(methylamino) carbonyl] oxime 
(Thiofanox) 

alpha,alpha-Dimethylphenethylamine 
(Ethanamine, 1,1-dimethyl-2-phenyl-) 

2,4-Dimethylphenol (Phenol, 2,4-dimethyl-) 
Dimethyl phthalate (1,2-Benzenedicarboxylic 

acid, dimethyl ester) 
Dimethyl sulfate (Sulfuric acid, dimethyl 

ester) 
Dinitrobenzene, N.O.S. 3 (Benzene, dinitro-, 

N.O.S. 3) 
4,6-Dinitro-o-cresol and salts (Phenol, 2,4- 

dinitro-6-methyl-, and salts) 
2,4-Dinitrophenol (Phenol, 2,4-dinitro-) 
2,4-Dinitrotoluene (Benzene, 1-methyl-2,4- 

dinitro-) 
2,6-Dinitrotoluene (Benzene, 1-methyl-2,6- 

dinitro-) 
Di-n-octyl phthalate (1,2- 

Benzenedicarboxylic acid, dioctyl ester) 
1,4-Dioxane (1,4-Diethylene oxide) 
Diphenylamine (Benzenamine, N-phenyl-) 
1,2-Diphenylhydrazine (Hydrazine, 1,2-di-

phenyl-) 
Di-n-propylnitrosamine (N-Nitroso-di-n-pro-

pylamine) 
Disulfoton (O,O-diethyl S-[2- 

(ethylthio)ethyl] phosphorodithioate) 
2,4-Dithiobiuret (Thioimidodicarbonic 

diamide) 
Endosulfan (5-Norbornene, 2,3-dimethanol, 

1,4,5,6,7,7-hexachloro-, cyclic sulfite) 
Endrin and metabolites (1,2,3,4,10,10- 

hexachloro-6,7-epoxy-1,4,4a,5,6,7,8,8a- 
octahydro-endo,endo-1,4:5,8- 
dimethanonaphthalene, and metabolites) 

Ethyl carbamate (Urethan) (Carbamic acid, 
ethyl ester) 

Ethyl cyanide (propanenitrile) 
Ethylenebisdithiocarbamic acid, salts and 

esters (1,2-Ethanediyl-biscarbamodithioic 
acid, salts and esters) 

Ethyleneimine (Aziridine) 
Ethylene oxide (Oxirane) 
Ethylenethiourea (2-Imidazolidinethione) 
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Ethyl methacrylate (2-Propenoic acid, 2- 
methyl-, ethyl ester) 

Ethyl methanesulfonate (Methanesulfonic 
acid, ethyl ester) 

Fluoranthene (Benzo[j,k]fluorene) 
Fluorine 
2-Fluoroacetamide (Acetamide, 2-fluoro-) 
Fluoroacetic acid, sodium salt (Acetic acid, 

fluoro-, sodium salt) 
Formaldehyde (Methylene oxide) 
Formic acid (Methanoic acid) 
Glycidylaldehyde (1-Propanol-2,3-epoxy) 
Halomethane, N.O.S. 3 
Heptachlor (4,7-Methano-1H-indene, 

1,4,5,6,7,8,8-heptachloro-3a,4,7,7a- 
tetrahydro-) 

Heptachlor epoxide (alpha, beta, and gamma 
isomers) (4,7-Methano-1H-indene, 
1,4,5,6,7,8,8-heptachloro-2,3-epoxy-3a,4,7,7- 
tetrahydro-, alpha, beta, and gamma iso-
mers) 

Hexachlorobenzene (Benzene, hexachloro-) 
Hexachlorobutadiene (1,3-Butadiene, 

1,1,2,3,4,4-hexachloro-) 
Hexachlorocyclohexane (all isomers) (Lin-

dane and isomers) 
Hexachlorocyclopentadiene (1,3- 

Cyclopentadiene, 1,2,3,4,5,5-hexachloro-) 
Hexachloroethane (Ethane, 1,1,1,2,2,2- 

hexachloro-) 
1,2,3,4,10,10-Hexachloro-1,4,4a,5,8,8a- 

hexahydro-1,4:5,8-endo,endo- 
dimethanonaphthalene (Hexachlorohexa- 
hydro-endo,endo-dimethanonaphthalene) 

Hexachlorophene (2,2′-Methylenebis(3,4,6- 
trichlorophenol) 

Hexachloropropene (1-Propene, 1,1,2,3,3,3- 
hexachloro-) 

Hexaethyl tetraphosphate (Tetraphosphoric 
acid, hexaethyl ester) 

Hydrazine (Diamine) 
Hydrocyanic acid (Hydrogen cyanide) 
Hydrofluoric acid (Hydrogen fluoride) 
Hydrogen sulfide (Sulfur hydride) 
Hydroxydimethylarsine oxide (Cacodylic 

acid) 
Indeno (1,2,3-cd)pyrene (1,10-(1,2-phen-

ylene)pyrene) 
Iodomethane (Methyl iodide) 
Iron dextran (Ferric dextran) 
Isocyanic acid, methyl ester (Methyl 

isocyanate) 
Isobutyl alcohol (1-Propanol, 2-methyl-) 
Isosafrole (Benzene, 1,2-methylenedioxy-4- 

allyl-) 
Kepone (Decachlorooctahydro-1,3,4-Methano- 

2H-cyclobuta[cd]pentalen-2-one) 
Lasiocarpine (2-Butenoic acid, 2-methyl-, 7- 

[(2,3-dihydroxy-2-(1-methoxyethyl)-3-meth-
yl-1-oxobutoxy)methyl]-2,3,5,7a- 
tetrahydro-1H-pyrrolizin-1-yl ester) 

Lead and compounds, N.O.S. 3 
Lead acetate (Acetic acid, lead salt) 
Lead phosphate (Phosphoric acid, lead salt) 
Lead subacetate (Lead, bis(acetato- 

0)tetrahydroxytri-) 
Maleic anhydride (2,5-Furandione) 

Maleic hydrazide (1,2-Dihydro-3,6- 
pyridazinedione) 

Malononitrile (Propanedinitrile) 
Melphalan (Alanine, 3-[p-bis(2- 

chloroethyl)amino]phenyl-,L-) 
Mercury fulminate (Fulminic acid, mercury 

salt) 
Mercury and compounds, N.O.S. 3 
Methacrylonitrile (2-Propenenitrile, 2-meth-

yl-) 
Methanethiol (Thiomethanol) 
Methapyrilene (Pyridine. 2-[(2- 

dimethylamino)ethyl]-2-thenylamino-) 
Metholmyl (Acetimidic acid, N- 

[(methylcarbamoyl)oxy]thio-, methyl 
ester) 

Methoxychlor (Ethane, 1,1,1-trichloro-2,2′- 
bis(p-methoxyphenyl)-) 

2-Methylaziridine (1,2-Propylenimine) 
3-Methylcholanthrene (Benz[j]aceanthrylene, 

1,2-dihydro-3-methyl-) 
Methyl chlorocarbonate (Carbonochloridic 

acid, methyl ester) 
4,4′-Methylenebis(2-chloroaniline) 

(Benzenamine, 4,4′-methylenebis- (2-chloro- 
) 

Methyl ethyl ketone (MEK) (2-Butanone) 
Methyl hydrazine (Hydrazine, methyl-) 
2-Methyllactonitrile (Propanenitrile, 2-hy-

droxy-2-methyl-) 
Methyl methacrylate (2-Propenoic acid, 2- 

methyl-, methyl ester) 
Methyl methanesulfonate (Methanesulfonic 

acid, methyl ester) 
2-Methyl-2-(methylthio)propionaldehyde-o- 

(methylcarbonyl) oxime (Propanal, 2-meth-
yl-2-(methylthio)-, 0- 
[(methylamino)carbonyl]oxime) 

N-Methyl-N′-nitro-N-nitrosoguanidine (Gua-
nidine, N-nitroso-N-methyl-N′- nitro-) 

Methyl parathion (0,0-dimethyl 0-(4- 
nitrophenyl) phosphorothioate) 

Methylthiouracil (4-IH-Pyrimidinone, 2,3- 
dihydro-6-methyl-2-thioxo-) 

Molybdenum and compounds, N.O.S. 3 
Mustard gas (Sulfide, bis(2-chloroethyl)-) 
Naphthalene 
1,4-Naphthoquinone (1,4-Naphthalenedione) 
1-Naphthylamine (alpha-Naphthylamine) 
2-Naphthylamine (beta-Naphthylamine) 
1-Naphthyl-2-thiourea (Thiourea, 1- 

naphthalenyl-) 
Nickel and compounds, N.O.S. 3 
Nickel carbonyl (Nickel tetracarbonyl) 
Nickel cyanide (Nickel (II) cyanide) 
Nicotine and salts (Pyridine, (S)-3-(1-methyl- 

2-pyrrolidinyl)-, and salts) 
Nitric oxide (Nitrogen (II) oxide) 
p-Nitroaniline (Benzenamine, 4-nitro-) 
Nitrobenzine (Benzene, nitro-) 
Nitrogen dioxide (Nitrogen (IV) oxide) 
Nitrogen mustard and hydrochloride salt 

(Ethanamine, 2-chloro-, N-(2-chloroethyl)- 
N-methyl-, and hydrochloride salt) 

Nitrogen mustard N-Oxide and hydrochloride 
salt (Ethanamine, 2-chloro-, N-(2- 
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chloroethyl)-N-methyl-, and hydrochloride 
salt) 

Nitroglycerine (1,2,3-Propanetriol, 
trinitrate) 

4-Nitrophenol (Phenol, 4-nitro-) 
4-Nitroquinoline-1-oxide (Quinoline, 4-nitro- 

1-oxide-) 
Nitrosamine, N.O.S. 3 
N-Nitrosodi-n-butylamine (1-Butanamine, N- 

butyl-N-nitroso-) 
N-Nitrosodiethanolamine (Ethanol, 2,2′- 

(nitrosoimino)bis-) 
N-Nitrosodiethylamine (Ethanamine, N- 

ethyl-N-nitroso-) 
N-Nitrosodimethylamine 

(Dimethylnitrosamine) 
N-Nitroso-N-ethylurea (Carbamide, N-ethyl- 

N-nitroso-) 
N-Nitrosomethylethylamine (Ethanamine, 

N-methyl-N-nitroso-) 
N-Nitroso-N-methylurea (Carbamide, N- 

methyl-N-nitroso-) 
N-Nitroso-N-methylurethane (Carbamic acid, 

methylnitroso-, ethyl ester) 
N-Nitrosomethylvinylamine (Ethenamine, 

N-methyl-N-nitroso-) 
N-Nitrosomorpholine (Morpholine, N-nitro-

so-) 
N-Nitrosonornicotine (Nornicotine, N-nitro-

so-) 
N-Nitrosopiperidine (Pyridine, hexahydro-, 

N-nitroso-) 
Nitrosopyrrolidine (Pyrrole, tetrahydro-, N- 

nitroso-) 
N-Nitrososarcosine (Sarcosine, N-nitroso-) 
5-Nitro-o-toluidine (Benzenamine, 2-methyl- 

5-nitro-) 
Octamethylpyrophosphoramide 

(Diphosphoramide, octamethyl-) 
Osmium tetroxide (Osmium (VIII) oxide) 
7-Oxabicyclo[2.2.1]heptane-2,3-dicarboxylic 

acid (Endothal) 
Paraldehyde (1,3,5-Trioxane, 2,4,6-trimethyl-) 
Parathion (Phosphorothioic acid, O,O- 

diethyl O-(p-nitrophenyl)ester) 
Pentachlorobenzene (Benzene, pentachloro-) 
Pentachloroethane (Ethane, pentachloro-) 
Pentachloronitrobenzene (PCNB) (Benzene, 

pentachloronitro-) 
Pentachlorophenol (Phenol, pentachloro-) 
Phenacetin (Acetamide, N-(4-ethoxyphenyl)-) 
Phenol (Benzene, hydroxy-) 
Phenylenediamine (Benzenediamine) 
Phenylmercury acetate (Mercury, 

acetatophenyl-) 
N-Phenylthiourea (Thiourea, phenyl-) 
Phosgene (Carbonyl chloride) 
Phosphine (Hydrogen phosphide) 
Phosphorodithioic acid, O,O-diethyl S- 

[(ethylthio)methyl] ester (Phorate) 
Phosphorothioic acid, O,O-dimethyl O-[p- 

((dimethylamino)sulfonyl)phenyl] ester 
(Famphur) 

Phthalic acid esters, N.O.S. 3 (Benzene, 1,2- 
dicarboxylic acid, esters, N.O.S. 3) 

Phthalic anhydride (1,2-Benzenedicarboxylic 
acid anhydride) 

2-Picoline (Pyridine, 2-methyl-) 
Polychlorinated biphenyl, N.O.S. 3 
Potassium cyanide 
Potassium silver cyanide (Argentate(1-), 

dicyano-, potassium) 
Pronamide (3,5-Dichloro-N-(1,1-dimethyl-2- 

propynyl)benzamide) 
1,3-Propane sultone (1,2-Oxathiolane, 2,2-di-

oxide) 
n-Propylamine (1-Propanamine) 
Propylthiouracil (Undecamethylenediamine, 

N,N′-bis(2-chlorobenzyl-), dihydrochloride) 
2-Propyn-1-ol (Propargyl alcohol) 
Pyridine 
Radium-226 and -228 
Reserpine (Yohimban-16-carboxylic acid, 

11,17-dimethoxy-18-[3,4,5- 
trimethoxybenzoyl)oxy]-, methyl ester) 

Resorcinol (1,3-Benzenediol) 
Saccharin and salts (1,2-Benzoisothiazolin-3- 

one, 1,1-dioxide, and salts) 
Safrole (Benzene, 1,2-methylenedioxy-4-allyl- 

) 
Selenious acid (Selenium dioxide) 
Selenium and compounds, N.O.S. 3 
Selenium sulfide (Sulfur selenide) 
Selenourea (Carbamimidoselenoic acid) 
Silver and compounds, N.O.S. 3 
Silver cyanide 
Sodium cyanide 
Streptozotocin (D-Glucopyranose, 2-deoxy-2- 

(3-methyl-3-nitrosoureido)-) 
Strontium sulfide 
Strychnine and salts (Strychnidin-10-one, 

and salts) 
1,2,4,5-Tetrachlorobenzene (Benzene, 1,2,4,5- 

tetrachloro-) 
2,3,7,8-Tetrachlorodibenzo-p-dioxin (TCDD) 

(Dibenzo-p-dioxin, 2,3,7,8-tetrachloro-) 
Tetrachloroethane, N.O.S. 3 (Ethane, tetra-

chloro-, N.O.S. 3) 
1,1,1,2-Tetrachlorethane (Ethane, 1,1,1,2-tet-

rachloro-) 
1,1,2,2-Tetrachlorethane (Ethane, 1,1,2,2-tet-

rachloro-) 
Tetrachloroethane (Ethene, 1,1,2,2-tetra-

chloro-) 
Tetrachloromethane (Carbon tetrachloride) 
2,3,4,6,-Tetrachlorophenol (Phenol, 2,3,4,6-tet-

rachloro-) 
Tetraethyldithiopyrophosphate 

(Dithiopyrophosphoric acid, tetraethyl- 
ester) 

Tetraethyl lead (Plumbane, tetraethyl-) 
Tetraethylpyrophosphate (Pyrophosphoric 

acide, tetraethyl ester) 
Tetranitromethane (Methane, tetranitro-) 
Thallium and compounds, N.O.S. 3 
Thallic oxide (Thallium (III) oxide) 
Thallium (I) acetate (Acetic acid, thallium 

(I) salt) 
Thallium (I) carbonate (Carbonic acid, 

dithallium (I) salt) 
Thallium (I) chloride 
Thallium (I) nitrate (Nitric acid, thallium (I) 

salt) 
Thallium selenite 
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Thallium (I) sulfate (Sulfuric acid, thallium 
(I) salt) 

Thioacetamide (Ethanethioamide) 
Thiosemicarbazide 

(Hydrazinecarbothioamide) 
Thiourea (Carbamide thio-) 
Thiuram (Bis(dimethylthiocarbamoyl) disul-

fide) 
Thorium and compounds, N.O.S.,3 when pro-

ducing thorium byproduct material 
Toluene (Benzene, methyl-) 
Toluenediamine (Diaminotoluene) 
o-Toluidine hydrochloride (Benzenamine, 2- 

methyl-, hydrochloride) 
Tolylene diisocyanate (Benzene, l,3- 

diisocyanatomethyl-) 
Toxaphene (Camphene, octachloro-) 
Tribromomethane (Bromoform) 
1,2,4-Trichlorobenzene (Benzene, 1,2,4- 

trichloro-) 
1,1,1-Trichloroethane (Methyl chloroform) 
1,1,2-Trichloroethane (Ethane, 1,1,2- 

trichloro-) 
Trichloroethene (Trichloroethylene) 
Trichloromethanethiol (Methanethiol, 

trichloro-) 
Trichloromonofluoromethane (Methane, 

trichlorofluoro-) 
2,4,5-Trichlorophenol (Phenol, 2,4,5-trichloro- 

) 
2,4,6-Trichlorophenol (Phenol, 2,4,6-trichloro- 

) 
2,4,5-Trichlorophenoxyacetic acid (2,4,5-T) 

(Acetic acid, 2,4,5-trichlorophenoxy-) 
2,4,5-Trichlorophenoxypropionic acid (2,4,5- 

TP) (Silvex) (Propionoic acid, 2-(2,4,5- 
trichlorophenoxy)-) 

Trichloropropane, N.O.S. 3 (Propane, 
trichloro-, N.O.S. 3) 

1,2,3-Trichloropropane (Propane, 1,2,3- 
trichloro-) 

O,O,O-Triethyl phosphorothioate 
(Phosphorothioic acid, O,O,O-triethyl 
ester) 

sym-Trinitrobenzene (Benzene, 1,3,5-trinitro- 
) 

Tris(1-azridinyl) phosphine sulfide 
(Phosphine sulfide, tris(1-aziridinyl-) 

Tris(2,3-dibromopropyl) phosphate (1-Pro-
panol, 2,3-dibromo-, phosphate) 

Trypan blue (2,7-Naphthalenedisulfonic acid, 
3,3′-[(3,3′-dimethyl (1,1′-biphenyl)- 4,4′- 
diyl)bis(azo)]bis(5-amino-4-hydroxy-, 
tetrasodium salt) 

Uracil mustard (Uracil 5-[bis(2- 
chloroethyl)amino]-) 

Uranium and compounds, N.O.S. 3 
Vanadic acid, ammonium salt (ammonium 

vanadate) 
Vanadium pentoxide (Vanadium (V) oxide) 
Vinyl chloride (Ethene, chloro-) 
Zinc cyanide 

Zinc phosphide 

[50 FR 41862, Oct. 16, 1985, as amended at 52 
FR 31611, Aug. 21, 1987; 52 FR 43562, Nov. 13, 
1987; 53 FR 19248, May 27, 1988; 55 FR 45600, 
Oct. 30, 1990; 56 FR 23473, May 21, 1991; 58 FR 
67661, Dec. 22, 1993; 59 FR 28229, June 1, 1994; 
64 FR 17510, Apr. 12, 1999; 77 FR 35570, June 
17, 2012; 81 FR 86909, Dec. 2, 2016] 

PART 50—DOMESTIC LICENSING 
OF PRODUCTION AND UTILIZA-
TION FACILITIES 

GENERAL PROVISIONS 

Sec. 
50.1 Basis, purpose, and procedures applica-

ble. 
50.2 Definitions. 
50.3 Interpretations. 
50.4 Written communications. 
50.5 Deliberate misconduct. 
50.7 Employee protection. 
50.8 Information collection requirements: 

OMB approval. 
50.9 Completeness and accuracy of informa-

tion. 

REQUIREMENT OF LICENSE, EXCEPTIONS 

50.10 License required; limited work author-
ization. 

50.11 Exceptions and exemptions from li-
censing requirements. 

50.12 Specific exemptions. 
50.13 Attacks and destructive acts by en-

emies of the United States; and defense 
activities. 

CLASSIFICATION AND DESCRIPTION OF LICENSES 

50.20 Two classes of licenses. 
50.21 Class 104 licenses; for medical therapy 

and research and development facilities. 
50.22 Class 103 licenses; for commercial and 

industrial facilities. 
50.23 Construction permits. 

APPLICATIONS FOR LICENSES, CERTIFICATIONS, 
AND REGULATORY APPROVALS; FORM; CON-
TENTS; INELIGIBILITY OF CERTAIN APPLI-
CANTS 

50.30 Filing of application; oath or affirma-
tion. 

50.31 Combining applications. 
50.32 Elimination of repetition. 
50.33 Contents of applications; general in-

formation. 
50.34 Contents of applications; technical in-

formation. 
50.34a Design objectives for equipment to 

control releases of radioactive material 
in effluents—nuclear power reactors. 

50.35 Issuance of construction permits. 
50.36 Technical specifications. 
50.36a Technical specifications on effluents 

from nuclear power reactors. 
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PRELIMINARY PROCEDURES 

CLASSIFICATION OF LICENSING AND 
REGULATORY ACTIONS 

§ 51.20 Criteria for and identification 
of licensing and regulatory actions 
requiring environmental impact 
statements. 

(a) Licensing and regulatory actions 
requiring an environmental impact 
statement shall meet at least one of 
the following criteria: 

(1) The proposed action is a major 
Federal action significantly affecting 
the quality of the human environment. 

(2) The proposed action involves a 
matter which the Commission, in the 
exercise of its discretion, has deter-
mined should be covered by an environ-
mental impact statement. 

(b) The following types of actions re-
quire an environmental impact state-
ment or a supplement to an environ-
mental impact statement: 

(1) Issuance of a limited work author-
ization or a permit to construct a nu-
clear power reactor, testing facility, or 
fuel reprocessing plant under part 50 of 
this chapter, or issuance of an early 
site permit under part 52 of this chap-
ter. 

(2) Issuance or renewal of a full power 
or design capacity license to operate a 
nuclear power reactor, testing facility, 
or fuel reprocessing plant under part 50 
of this chapter, or a combined license 
under part 52 of this chapter. 

(3) Issuance of a permit to construct 
or a design capacity license to operate 
or renewal of a design capacity license 
to operate an isotopic enrichment 
plant pursuant to part 50 of this chap-
ter. 

(4) Conversion of a provisional oper-
ating license for a nuclear power reac-
tor, testing facility or fuel reprocessing 
plant to a full term or design capacity 
license pursuant to part 50 of this chap-
ter if a final environmental impact 
statement covering full term or design 
capacity operation has not been pre-
viously prepared. 

(5)–(6) [Reserved] 
(7) Issuance of a license to possess 

and use special nuclear material for 
processing and fuel fabrication, scrap 
recovery, or conversion of uranium 
hexafluoride pursuant to part 70 of this 
chapter. 

(8) Issuance of a license to possess 
and use source material for uranium 
milling or production of uranium 
hexafluoride pursuant to part 40 of this 
chapter. 

(9) Issuance of a license pursuant to 
part 72 of this chapter for the storage 
of spent fuel in an independent spent 
fuel storage installation (ISFSI) at a 
site not occupied by a nuclear power 
reactor, or for the storage of spent fuel 
or high-level radioactive waste in a 
monitored retrievable storage installa-
tion (MRS). 

(10) Issuance of a license for a ura-
nium enrichment facility. 

(11) Issuance of renewal of a license 
authorizing receipt and disposal of ra-
dioactive waste from other persons 
pursuant to part 61 of this chapter. 

(12) Issuance of a license amendment 
pursuant to part 61 of this chapter au-
thorizing (i) closure of a land disposal 
site, (ii) transfer of the license to the 
disposal site owner for the purpose of 
institutional control, or (iii) termi-
nation of the license at the end of the 
institutional control period. 

(13) Issuance of a construction au-
thorization and license pursuant to 
part 60 or part 63 of this chapter. 

(14) Any other action which the Com-
mission determines is a major Commis-
sion action significantly affecting the 
quality of the human environment. As 
provided in § 51.22(b), the Commission 
may, in special circumstances, prepare 
an environmental impact statement on 
an action covered by a categorical ex-
clusion. 

[49 FR 9381, Mar. 12, 1984, as amended at 53 
FR 31681, Aug. 19, 1988; 53 FR 24052, June 27, 
1988; 54 FR 15398, Apr. 18, 1989; 54 FR 27870, 
July 3, 1989; 57 FR 18392, Apr. 30, 1992; 66 FR 
55790, Nov. 2, 2001; 72 FR 49509, Aug. 28, 2007] 

§ 51.21 Criteria for and identification 
of licensing and regulatory actions 
requiring environmental assess-
ments. 

All licensing and regulatory actions 
subject to this subpart require an envi-
ronmental assessment except those 
identified in § 51.20(b) as requiring an 
environmental impact statement, 
those identified in § 51.22(c) as categor-
ical exclusions, and those identified in 
§ 51.22(d) as other actions not requiring 
environmental review. As provided in 
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Commission will independently evalu-
ate and be responsible for the reli-
ability of any information which it 
uses. 

ENVIRONMENTAL REPORTS—GENERAL 
REQUIREMENTS 

§ 51.45 Environmental report. 
(a) General. As required by §§ 51.50, 

51.53, 51.54, 51.55, 51.60, 51.61, 51.62, or 
51.68, as appropriate, each applicant or 
petitioner for rulemaking shall submit 
with its application or petition for 
rulemaking one signed original of a 
separate document entitled ‘‘Appli-
cant’s’’ or ‘‘Petitioner’s Environmental 
Report,’’ as appropriate. An applicant 
or petitioner for rulemaking may sub-
mit a supplement to an environmental 
report at any time. 

(b) Environmental considerations. The 
environmental report shall contain a 
description of the proposed action, a 
statement of its purposes, a description 
of the environment affected, and dis-
cuss the following considerations: 

(1) The impact of the proposed action 
on the environment. Impacts shall be 
discussed in proportion to their signifi-
cance; 

(2) Any adverse environmental effects 
which cannot be avoided should the 
proposal be implemented; 

(3) Alternatives to the proposed ac-
tion. The discussion of alternatives 
shall be sufficiently complete to aid 
the Commission in developing and ex-
ploring, pursuant to section 102(2)(E) of 
NEPA, ‘‘appropriate alternatives to 
recommended courses of action in any 
proposal which involves unresolved 
conflicts concerning alternative uses of 
available resources.’’ To the extent 
practicable, the environmental impacts 
of the proposal and the alternatives 
should be presented in comparative 
form; 

(4) The relationship between local 
short-term uses of man’s environment 
and the maintenance and enhancement 
of long-term productivity; and 

(5) Any irreversible and irretrievable 
commitments of resources which would 
be involved in the proposed action 
should it be implemented. 

(c) Analysis. The environmental re-
port must include an analysis that con-
siders and balances the environmental 

effects of the proposed action, the envi-
ronmental impacts of alternatives to 
the proposed action, and alternatives 
available for reducing or avoiding ad-
verse environmental effects. An envi-
ronmental report required for mate-
rials licenses under § 51.60 must also in-
clude a description of those site prepa-
ration activities excluded from the def-
inition of construction under § 51.4 
which have been or will be undertaken 
at the proposed site (i.e., those activi-
ties listed in paragraphs (2)(i) and 
(2)(ii) in the definition of construction 
contained in § 51.4); a description of the 
impacts of such excluded site prepara-
tion activities; and an analysis of the 
cumulative impacts of the proposed ac-
tion when added to the impacts of such 
excluded site preparation activities on 
the human environment. An environ-
mental report prepared at the early 
site permit stage under § 51.50(b), lim-
ited work authorization stage under 
§ 51.49, construction permit stage under 
§ 51.50(a), or combined license stage 
under § 51.50(c) must include a descrip-
tion of impacts of the preconstruction 
activities performed by the applicant 
at the proposed site (i.e., those activi-
ties listed in paragraph (1)(ii) in the 
definition of ‘‘construction’’ contained 
in § 51.4), necessary to support the con-
struction and operation of the facility 
which is the subject of the early site 
permit, limited work authorization, 
construction permit, or combined li-
cense application. The environmental 
report must also contain an analysis of 
the cumulative impacts of the activi-
ties to be authorized by the limited 
work authorization, construction per-
mit, or combined license in light of the 
preconstruction impacts described in 
the environmental report. Except for 
an environmental report prepared at 
the early site permit stage, or an envi-
ronmental report prepared at the li-
cense renewal stage under § 51.53(c), the 
analysis in the environmental report 
should also include consideration of 
the economic, technical, and other ben-
efits and costs of the proposed action 
and its alternatives. Environmental re-
ports prepared at the license renewal 
stage under § 51.53(c) need not discuss 
the economic or technical benefits and 
costs of either the proposed action or 
alternatives except if these benefits 
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and costs are either essential for a de-
termination regarding the inclusion of 
an alternative in the range of alter-
natives considered or relevant to miti-
gation. In addition, environmental re-
ports prepared under § 51.53(c) need not 
discuss issues not related to the envi-
ronmental effects of the proposed ac-
tion and its alternatives. The analyses 
for environmental reports shall, to the 
fullest extent practicable, quantify the 
various factors considered. To the ex-
tent that there are important quali-
tative considerations or factors that 
cannot be quantified, those consider-
ations or factors shall be discussed in 
qualitative terms. The environmental 
report should contain sufficient data to 
aid the Commission in its development 
of an independent analysis. 

(d) Status of compliance. The environ-
mental report shall list all Federal per-
mits, licenses, approvals and other en-
titlements which must be obtained in 
connection with the proposed action 
and shall describe the status of compli-
ance with these requirements. The en-
vironmental report shall also include a 
discussion of the status of compliance 
with applicable environmental quality 
standards and requirements including, 
but not limited to, applicable zoning 
and land-use regulations, and thermal 
and other water pollution limitations 
or requirements which have been im-
posed by Federal, State, regional, and 
local agencies having responsibility for 
environmental protection. The discus-
sion of alternatives in the report shall 
include a discussion of whether the al-
ternatives will comply with such appli-
cable environmental quality standards 
and requirements. 

(e) Adverse information. The informa-
tion submitted pursuant to paragraphs 
(b) through (d) of this section should 
not be confined to information sup-
porting the proposed action but should 
also include adverse information. 

[49 FR 9381, Mar. 12, 1984, as amended at 61 
FR 28486, June 5, 1996; 61 FR 66542, Dec. 18, 
1996; 68 FR 58810, Oct. 10, 2003; 72 FR 49511, 
Aug. 28, 2007; 72 FR 57443, Oct. 9, 2007; 73 FR 
22787, Apr. 28, 2008; 76 FR 56965, Sept. 15, 2011] 

ENVIRONMENTAL REPORTS—PRODUCTION 
AND UTILIZATION FACILITIES 

§ 51.49 Environmental report—limited 
work authorization. 

(a) Limited work authorization sub-
mitted as part of complete construction 
permit or combined license application. 
Each applicant for a construction per-
mit or combined license applying for a 
limited work authorization under 
§ 50.10(d) of this chapter in a complete 
application under 10 CFR 2.101(a)(1) 
through (a)(4), shall submit with its ap-
plication a separate document, enti-
tled, ‘‘Applicant’s Environmental Re-
port—Limited Work Authorization 
Stage,’’ which is in addition to the en-
vironmental report required by § 51.50 
of this part. Each environmental report 
must also contain the following infor-
mation: 

(1) A description of the activities pro-
posed to be conducted under the lim-
ited work authorization; 

(2) A statement of the need for the 
activities; and 

(3) A description of the environ-
mental impacts that may reasonably 
be expected to result from the activi-
ties, the mitigation measures that the 
applicant proposes to implement to 
achieve the level of environmental im-
pacts described, and a discussion of the 
reasons for rejecting mitigation meas-
ures that could be employed by the ap-
plicant to further reduce environ-
mental impacts. 

(b) Phased application for limited work 
authorization and construction permit or 
combined license. If the construction 
permit or combined license application 
is filed in accordance with § 2.101(a)(9) 
of this chapter, then the environmental 
report for part one of the application 
may be limited to a discussion of the 
activities proposed to be conducted 
under the limited work authorization. 
If the scope of the environmental re-
port for part one is so limited, then 
part two of the application must in-
clude the information required by 
§ 51.50, as applicable. 

(c) Limited work authorization sub-
mitted as part of an early site permit ap-
plication. Each applicant for an early 
site permit under subpart A of part 52 
of this chapter requesting a limited 
work authorization shall submit with 
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ENVIRONMENTAL REPORTS—MATERIALS 
LICENSES 

§ 51.60 Environmental report—mate-
rials licenses. 

(a) Each applicant for a license or 
other form of permission, or an amend-
ment to or renewal of a license or other 
form of permission issued pursuant to 
parts 30, 32, 33, 34, 35, 36, 39, 40, 61, 70 
and/or 72 of this chapter, and covered 
by paragraphs (b)(1) through (b)(5) of 
this section, shall submit with its ap-
plication to: ATTN: Document Control 
Desk, Director, Nuclear Material Safe-
ty and Safeguards, a separate docu-
ment, entitled ‘‘Applicant’s Environ-
mental Report’’ or ‘‘Supplement to Ap-
plicant’s Environmental Report,’’ as 
appropriate. The ‘‘Applicant’s Environ-
mental Report’’ shall contain the infor-
mation specified in § 51.45. If the appli-
cation is for an amendment to or a re-
newal of a license or other form of per-
mission for which the applicant has 
previously submitted an environmental 
report, the supplement to applicant’s 
environmental report may be limited 
to incorporating by reference, updating 
or supplementing the information pre-
viously submitted to reflect any sig-
nificant environmental change, includ-
ing any significant environmental 
change resulting from operational ex-
perience or a change in operations or 
proposed decommissioning activities. If 
the applicant is the U.S. Department of 
Energy, the environmental report may 
be in the form of either an environ-
mental impact statement or an envi-
ronmental assessment, as appropriate. 

(b) As required by paragraph (a) of 
this section, each applicant shall pre-
pare an environmental report for the 
following types of actions: 

(1) Issuance or renewal of a license or 
other form of permission for: 

(i) Possession and use of special nu-
clear material for processing and fuel 
fabrication, scrap recovery, or conver-
sion of uranium hexafluoride pursuant 
to part 70 of this chapter. 

(ii) Possession and use of source ma-
terial for uranium milling or produc-
tion of uranium hexafluoride pursuant 
to part 40 of this chapter. 

(iii) Storage of spent fuel in an inde-
pendent spent fuel storage installation 
(ISFSI) or the storage of spent fuel or 

high-level radio-active waste in a mon-
itored retrievable storage installation 
(MRS) pursuant to part 72 of this chap-
ter. 

(iv) Receipt and disposal of radio-
active waste from other persons pursu-
ant to part 61 of this chapter. 

(v) Processing of source material for 
extraction of rare earth and other met-
als. 

(vi) Use of radioactive tracers in field 
flood studies involving secondary and 
tertiary oil and gas recovery. 

(vii) Construction and operation of a 
uranium enrichment facility. 

(2) Issuance of an amendment that 
would authorize or result in (i) a sig-
nificant expansion of a site, (ii) a sig-
nificant change in the types of 
effluents, (iii) a significant increase in 
the amounts of effluents, (iv) a signifi-
cant increase in individual or cumu-
lative occupational radiation exposure, 
(v) a significant increase in the poten-
tial for or consequences from radio-
logical accidents, or (vi) a significant 
increase in spent fuel storage capacity, 
in a license or other form of permission 
to conduct an activity listed in para-
graph (b)(1) of this section. 

(3) Amendment of a license to au-
thorize the decommissioning of an 
independent spent fuel storage instal-
lation (ISFSI) or a monitored retriev-
able storage installation (MRS) pursu-
ant to part 72 of this chapter. 

(4) Issuance of a license amendment 
pursuant to part 61 of this chapter au-
thorizing (i) closure of a land disposal 
site, (ii) transfer of the license to the 
disposal site owner for the purpose of 
institutional control, or (iii) termi-
nation of the license at the end of the 
institutional control period. 

(5) Any other licensing action for 
which the Commission determines an 
Environmental Report is necessary. 

[49 FR 9381, Mar. 12, 1984, as amended at 53 
FR 31681, Aug. 19, 1988; 57 FR 18392, Apr. 30, 
1992; 58 FR 7737, Feb. 9, 1993; 62 FR 26732, May 
14, 1997; 68 FR 58811, Oct. 10, 2003] 

§ 51.61 Environmental report—inde-
pendent spent fuel storage installa-
tion (ISFSI) or monitored retriev-
able storage installation (MRS) li-
cense. 

Each applicant for issuance of a li-
cense for storage of spent fuel in an 
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PART 800—PROTECTION OF 
HISTORIC PROPERTIES 

Subpart A—Purposes and Participants 

Sec. 
800.1 Purposes. 
800.2 Participants in the Section 106 proc-

ess. 

Subpart B—The Section 106 Process 

800.3 Initiation of the section 106 process. 
800.4 Identification of historic properties. 
800.5 Assessment of adverse effects. 
800.6 Resolution of adverse effects. 
800.7 Failure to resolve adverse effects. 
800.8 Coordination with the National Envi-

ronmental Policy Act. 
800.9 Council review of Section 106 compli-

ance. 
800.10 Special requirements for protecting 

National Historic Landmarks. 
800.11 Documentation standards. 
800.12 Emergency situations. 
800.13 Post-review discoveries. 

Subpart C—Program Alternatives 

800.14 Federal agency program alternatives. 
800.15 Tribal, State, and local program al-

ternatives. [Reserved] 
800.16 Definitions. 
APPENDIX A TO PART 800—CRITERIA FOR 

COUNCIL INVOLVEMENT IN REVIEWING INDI-
VIDUAL SECTION 106 CASES 

AUTHORITY: 16 U.S.C. 470s. 

SOURCE: 65 FR 77725, Dec. 12, 2000, unless 
otherwise noted. 

Subpart A—Purposes and 
Participants 

§ 800.1 Purposes. 
(a) Purposes of the section 106 process. 

Section 106 of the National Historic 
Preservation Act requires Federal 
agencies to take into account the ef-
fects of their undertakings on historic 
properties and afford the Council a rea-
sonable opportunity to comment on 
such undertakings. The procedures in 
this part define how Federal agencies 
meet these statutory responsibilities. 
The section 106 process seeks to accom-
modate historic preservation concerns 
with the needs of Federal undertakings 
through consultation among the agen-
cy official and other parties with an in-
terest in the effects of the undertaking 
on historic properties, commencing at 
the early stages of project planning. 

The goal of consultation is to identify 
historic properties potentially affected 
by the undertaking, assess its effects 
and seek ways to avoid, minimize or 
mitigate any adverse effects on his-
toric properties. 

(b) Relation to other provisions of the 
act. Section 106 is related to other pro-
visions of the act designed to further 
the national policy of historic preser-
vation. References to those provisions 
are included in this part to identify cir-
cumstances where they may affect ac-
tions taken to meet section 106 require-
ments. Such provisions may have their 
own implementing regulations or 
guidelines and are not intended to be 
implemented by the procedures in this 
part except insofar as they relate to 
the section 106 process. Guidelines, 
policies, and procedures issued by other 
agencies, including the Secretary, have 
been cited in this part for ease of ac-
cess and are not incorporated by ref-
erence. 

(c) Timing. The agency official must 
complete the section 106 process ‘‘prior 
to the approval of the expenditure of 
any Federal funds on the undertaking 
or prior to the issuance of any license.’’ 
This does not prohibit agency official 
from conducting or authorizing non-
destructive project planning activities 
before completing compliance with sec-
tion 106, provided that such actions do 
not restrict the subsequent consider-
ation of alternatives to avoid, mini-
mize or mitigate the undertaking’s ad-
verse effects on historic properties. The 
agency official shall ensure that the 
section 106 process is initiated early in 
the undertaking’s planning, so that a 
broad range of alternatives may be 
considered during the planning process 
for the undertaking. 

§ 800.2 Participants in the Section 106 
process. 

(a) Agency official. It is the statutory 
obligation of the Federal agency to ful-
fill the requirements of section 106 and 
to ensure that an agency official with 
jurisdiction over an undertaking takes 
legal and financial responsibility for 
section 106 compliance in accordance 
with subpart B of this part. The agency 
official has approval authority for the 
undertaking and can commit the Fed-
eral agency to take appropriate action 
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for a specific undertaking as a result of 
section 106 compliance. For the pur-
poses of subpart C of this part, the 
agency official has the authority to 
commit the Federal agency to any ob-
ligation it may assume in the imple-
mentation of a program alternative. 
The agency official may be a State, 
local, or tribal government official who 
has been delegated legal responsibility 
for compliance with section 106 in ac-
cordance with Federal law. 

(1) Professional standards. Section 
112(a)(1)(A) of the act requires each 
Federal agency responsible for the pro-
tection of historic resources, including 
archeological resources, to ensure that 
all actions taken by employees or con-
tractors of the agency shall meet pro-
fessional standards under regulations 
developed by the Secretary. 

(2) Lead Federal agency. If more than 
one Federal agency is involved in an 
undertaking, some or all the agencies 
may designate a lead Federal agency, 
which shall identify the appropriate of-
ficial to serve as the agency official 
who shall act on their behalf, fulfilling 
their collective responsibilities under 
section 106. Those Federal agencies 
that do not designate a lead Federal 
agency remain individually responsible 
for their compliance with this part. 

(3) Use of contractors. Consistent with 
applicable conflict of interest laws, the 
agency official may use the services of 
applicants, consultants, or designees to 
prepare information, analyses and rec-
ommendations under this part. The 
agency official remains legally respon-
sible for all required findings and de-
terminations. If a document or study is 
prepared by a non-Federal party, the 
agency official is responsible for ensur-
ing that its content meets applicable 
standards and guidelines. 

(4) Consultation. The agency official 
shall involve the consulting parties de-
scribed in paragraph (c) of this section 
in findings and determinations made 
during the section 106 process. The 
agency official should plan consulta-
tions appropriate to the scale of the 
undertaking and the scope of Federal 
involvement and coordinated with 
other requirements of other statutes, 
as applicable, such as the National En-
vironmental Policy Act, the Native 
American Graves Protection and Repa-

triation Act, the American Indian Reli-
gious Freedom Act, the Archeological 
Resources Protection Act, and agency- 
specific legislation. The Council en-
courages the agency official to use to 
the extent possible existing agency 
procedures and mechanisms to fulfill 
the consultation requirements of this 
part. 

(b) Council. The Council issues regu-
lations to implement section 106, pro-
vides guidance and advice on the appli-
cation of the procedures in this part, 
and generally oversees the operation of 
the section 106 process. The Council 
also consults with and comments to 
agency officials on individual under-
takings and programs that affect his-
toric properties. 

(1) Council entry into the section 106 
process. When the Council determines 
that its involvement is necessary to 
ensure that the purposes of section 106 
and the act are met, the Council may 
enter the section 106 process. Criteria 
guiding Council decisions to enter the 
section 106 process are found in appen-
dix A to this part. The Council will 
document that the criteria have been 
met and notify the parties to the sec-
tion 106 process as required by this 
part. 

(2) Council assistance. Participants in 
the section 106 process may seek ad-
vice, guidance and assistance from the 
Council on the application of this part 
to specific undertakings, including the 
resolution of disagreements, whether 
or not the Council is formally involved 
in the review of the undertaking. If 
questions arise regarding the conduct 
of the section 106 process, participants 
are encouraged to obtain the Council’s 
advice on completing the process. 

(c) Consulting parties. The following 
parties have consultative roles in the 
section 106 process. 

(1) State historic preservation officer. (i) 
The State historic preservation officer 
(SHPO) reflects the interests of the 
State and its citizens in the preserva-
tion of their cultural heritage. In ac-
cordance with section 101(b)(3) of the 
act, the SHPO advises and assists Fed-
eral agencies in carrying out their sec-
tion 106 responsibilities and cooperates 
with such agencies, local governments 
and organizations and individuals to 
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ensure that historic properties are tak-
ing into consideration at all levels of 
planning and development. 

(ii) If an Indian tribe has assumed the 
functions of the SHPO in the section 
106 process for undertakings on tribal 
lands, the SHPO shall participate as a 
consulting party if the undertaking 
takes place on tribal lands but affects 
historic properties off tribal lands, if 
requested in accordance with 
§ 800.3(c)(1), or if the Indian tribe agrees 
to include the SHPO pursuant to 
§ 800.3(f)(3). 

(2) Indian tribes and Native Hawaiian 
organizations. (i) Consultation on tribal 
lands. (A) Tribal historic preservation of-
ficer. For a tribe that has assumed the 
responsibilities of the SHPO for section 
106 on tribal lands under section 
101(d)(2) of the act, the tribal historic 
preservation officer (THPO) appointed 
or designated in accordance with the 
act is the official representative for the 
purposes of section 106. The agency of-
ficial shall consult with the THPO in 
lieu of the SHPO regarding under-
takings occurring on or affecting his-
toric properties on tribal lands. 

(B) Tribes that have not assumed SHPO 
functions. When an Indian tribe has not 
assumed the responsibilities of the 
SHPO for section 106 on tribal lands 
under section 101(d)(2) of the act, the 
agency official shall consult with a 
representative designated by such In-
dian tribe in addition to the SHPO re-
garding undertakings occurring on or 
affecting historic properties on its trib-
al lands. Such Indian tribes have the 
same rights of consultation and con-
currence that the THPOs are given 
throughout subpart B of this part, ex-
cept that such consultations shall be in 
addition to and on the same basis as 
consultation with the SHPO. 

(ii) Consultation on historic properties 
of significance to Indian tribes and Native 
Hawaiian organizations. Section 
101(d)(6)(B) of the act requires the 
agency official to consult with any In-
dian tribe or Native Hawaiian organi-
zation that attaches religious and cul-
tural significance to historic properties 
that may be affected by an under-
taking. This requirement applies re-
gardless of the location of the historic 
property. Such Indian tribe or Native 

Hawaiian organization shall be a con-
sulting party. 

(A) The agency official shall ensure 
that consultation in the section 106 
process provides the Indian tribe or Na-
tive Hawaiian organization a reason-
able opportunity to identify its con-
cerns about historic properties, advise 
on the identification and evaluation of 
historic properties, including those of 
traditional religious and cultural im-
portance, articulate its views on the 
undertaking’s effects on such prop-
erties, and participate in the resolution 
of adverse effects. It is the responsi-
bility of the agency official to make a 
reasonable and good faith effort to 
identify Indian tribes and Native Ha-
waiian organizations that shall be con-
sulted in the section 106 process. Con-
sultation should commence early in 
the planning process, in order to iden-
tify and discuss relevant preservation 
issues and resolve concerns about the 
confidentiality of information on his-
toric properties. 

(B) The Federal Government has a 
unique legal relationship with Indian 
tribes set forth in the Constitution of 
the United States, treaties, statutes, 
and court decisions. Consultation with 
Indian tribes should be conducted in a 
sensitive manner respectful of tribal 
sovereignty. Nothing in this part al-
ters, amends, repeals, interprets, or 
modifies tribal sovereignty, any treaty 
rights, or other rights of an Indian 
tribe, or preempts, modifies, or limits 
the exercise of any such rights. 

(C) Consultation with an Indian tribe 
must recognize the government-to-gov-
ernment relationship between the Fed-
eral Government and Indian tribes. The 
agency official shall consult with rep-
resentatives designated or identified by 
the tribal government or the governing 
body of a Native Hawaiian organiza-
tion. Consultation with Indian tribes 
and Native Hawaiian organizations 
should be conducted in a manner sen-
sitive to the concerns and needs of the 
Indian tribe or Native Hawaiian orga-
nization. 

(D) When Indian tribes and Native 
Hawaiian organizations attach reli-
gious and cultural significance to his-
toric properties off tribal lands, section 
101(d)(6)(B) of the act requires Federal 
agencies to consult with such Indian 
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tribes and Native Hawaiian organiza-
tions in the section 106 process. Federal 
agencies should be aware that fre-
quently historic properties of religious 
and cultural significance are located 
on ancestral, aboriginal, or ceded lands 
of Indian tribes and Native Hawaiian 
organizations and should consider that 
when complying with the procedures in 
this part. 

(E) An Indian tribe or a Native Ha-
waiian organization may enter into an 
agreement with an agency official that 
specifies how they will carry out re-
sponsibilities under this part, including 
concerns over the confidentiality of in-
formation. An agreement may cover all 
aspects of tribal participation in the 
section 106 process, provided that no 
modification may be made in the roles 
of other parties to the section 106 proc-
ess without their consent. An agree-
ment may grant the Indian tribe or Na-
tive Hawaiian organization additional 
rights to participate or concur in agen-
cy decisions in the section 106 process 
beyond those specified in subpart B of 
this part. The agency official shall pro-
vide a copy of any such agreement to 
the Council and the appropriate 
SHPOs. 

(F) An Indian tribe that has not as-
sumed the responsibilities of the SHPO 
for section 106 on tribal lands under 
section 101(d)(2) of the act may notify 
the agency official in writing that it is 
waiving its rights under § 800.6(c)(1) to 
execute a memorandum of agreement. 

(3) Representatives of local govern-
ments. A representative of a local gov-
ernment with jurisdiction over the 
area in which the effects of an under-
taking may occur is entitled to partici-
pate as a consulting party. Under other 
provisions of Federal law, the local 
government may be authorized to act 
as the agency official for purposes of 
section 106. 

(4) Applicants for Federal assistance, 
permits, licenses, and other approvals. An 
applicant for Federal assistance or for 
a Federal permit, license, or other ap-
proval is entitled to participate as a 
consulting party as defined in this 
part. The agency official may authorize 
an applicant or group of applicants to 
initiate consultation with the SHPO/ 
THPO and others, but remains legally 
responsible for all findings and deter-

minations charged to the agency offi-
cial. The agency official shall notify 
the SHPO/THPO when an applicant or 
group of applicants is so authorized. A 
Federal agency may authorize all ap-
plicants in a specific program pursuant 
to this section by providing notice to 
all SHPO/THPOs. Federal agencies that 
provide authorizations to applicants 
remain responsible for their govern-
ment-to-government relationships with 
Indian tribes. 

(5) Additional consulting parties. Cer-
tain individuals and organizations with 
a demonstrated interest in the under-
taking may participate as consulting 
parties due to the nature of their legal 
or economic relation to the under-
taking or affected properties, or their 
concern with the undertaking’s effects 
on historic properties. 

(d) The public—(1) Nature of involve-
ment. The views of the public are essen-
tial to informed Federal decision-
making in the section 106 process. The 
agency official shall seek and consider 
the views of the public in a manner 
that reflects the nature and complexity 
of the undertaking and its effects on 
historic properties, the likely interest 
of the public in the effects on historic 
properties, confidentiality concerns of 
private individuals and businesses, and 
the relationship of the Federal involve-
ment to the undertaking. 

(2) Providing notice and information. 
The agency official must, except where 
appropriate to protect confidentiality 
concerns of affected parties, provide 
the public with information about an 
undertaking and its effects on historic 
properties and seek public comment 
and input. Members of the public may 
also provide views on their own initia-
tive for the agency official to consider 
in decisionmaking. 

(3) Use of agency procedures. The agen-
cy official may use the agency’s proce-
dures for public involvement under the 
National Environmental Policy Act or 
other program requirements in lieu of 
public involvement requirements in 
subpart B of this part, if they provide 
adequate opportunities for public in-
volvement consistent with this sub-
part. 
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Subpart B—The section 106 
Process 

§ 800.3 Initiation of the section 106 
process. 

(a) Establish undertaking. The agency 
official shall determine whether the 
proposed Federal action is an under-
taking as defined in § 800.16(y) and, if 
so, whether it is a type of activity that 
has the potential to cause effects on 
historic properties. 

(1) No potential to cause effects. If the 
undertaking is a type of activity that 
does not have the potential to cause ef-
fects on historic properties, assuming 
such historic properties were present, 
the agency official has no further obli-
gations under section 106 or this part. 

(2) Program alternatives. If the review 
of the undertaking is governed by a 
Federal agency program alternative es-
tablished under § 800.14 or a pro-
grammatic agreement in existence be-
fore January 11, 2001, the agency offi-
cial shall follow the program alter-
native. 

(b) Coordinate with other reviews. The 
agency official should coordinate the 
steps of the section 106 process, as ap-
propriate, with the overall planning 
schedule for the undertaking and with 
any reviews required under other au-
thorities such as the National Environ-
mental Policy Act, the Native Amer-
ican Graves Protection and Repatri-
ation Act, the American Indian Reli-
gious Freedom Act, the Archeological 
Resources Protection Act, and agency- 
specific legislation, such as section 4(f) 
of the Department of Transportation 
Act. Where consistent with the proce-
dures in this subpart, the agency offi-
cial may use information developed for 
other reviews under Federal, State, or 
tribal law to meet the requirements of 
section 106. 

(c) Identify the appropriate SHPO and/ 
or THPO. As part of its initial plan-
ning, the agency official shall deter-
mine the appropriate SHPO or SHPOs 
to be involved in the section 106 proc-
ess. The agency official shall also de-
termine whether the undertaking may 
occur on or affect historic properties 
on any tribal lands and, if so, whether 
a THPO has assumed the duties of the 
SHPO. The agency official shall then 

initiate consultation with the appro-
priate officer or officers. 

(1) Tribal assumption of SHPO respon-
sibilities. Where an Indian tribe has as-
sumed the section 106 responsibilities 
of the SHPO on tribal lands pursuant 
to section 101(d)(2) of the act, consulta-
tion for undertakings occurring on 
tribal land or for effects on tribal land 
is with the THPO for the Indian tribe 
in lieu of the SHPO. Section 
101(d)(2)(D)(iii) of the act authorizes 
owners of properties on tribal lands 
which are neither owned by a member 
of the tribe nor held in trust by the 
Secretary for the benefit of the tribe to 
request the SHPO to participate in the 
section 106 process in addition to the 
THPO. 

(2) Undertakings involving more than 
one State. If more than one State is in-
volved in an undertaking, the involved 
SHPOs may agree to designate a lead 
SHPO to act on their behalf in the sec-
tion 106 process, including taking ac-
tions that would conclude the section 
106 process under this subpart. 

(3) Conducting consultation. The agen-
cy official should consult with the 
SHPO/THPO in a manner appropriate 
to the agency planning process for the 
undertaking and to the nature of the 
undertaking and its effects on historic 
properties. 

(4) Failure of the SHPO/THPO to re-
spond. If the SHPO/THPO fails to re-
spond within 30 days of receipt of a re-
quest for review of a finding or deter-
mination, the agency official may ei-
ther proceed to the next step in the 
process based on the finding or deter-
mination or consult with the Council 
in lieu of the SHPO/THPO. If the 
SHPO/THPO re-enters the Section 106 
process, the agency official shall con-
tinue the consultation without being 
required to reconsider previous find-
ings or determinations. 

(d) Consultation on tribal lands. Where 
the Indian tribe has not assumed the 
responsibilities of the SHPO on tribal 
lands, consultation with the Indian 
tribe regarding undertakings occurring 
on such tribe’s lands or effects on such 
tribal lands shall be in addition to and 
on the same basis as consultation with 
the SHPO. If the SHPO has withdrawn 
from the process, the agency official 
may complete the section 106 process 
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with the Indian tribe and the Council, 
as appropriate. An Indian tribe may 
enter into an agreement with a SHPO 
or SHPOs specifying the SHPO’s par-
ticipation in the section 106 process for 
undertakings occurring on or affecting 
historic properties on tribal lands. 

(e) Plan to involve the public. In con-
sultation with the SHPO/THPO, the 
agency official shall plan for involving 
the public in the section 106 process. 
The agency official shall identify the 
appropriate points for seeking public 
input and for notifying the public of 
proposed actions, consistent with 
§ 800.2(d). 

(f) Identify other consulting parties. In 
consultation with the SHPO/THPO, the 
agency official shall identify any other 
parties entitled to be consulting par-
ties and invite them to participate as 
such in the section 106 process. The 
agency official may invite others to 
participate as consulting parties as the 
section 106 process moves forward. 

(1) Involving local governments and ap-
plicants. The agency official shall in-
vite any local governments or appli-
cants that are entitled to be consulting 
parties under § 800.2(c). 

(2) Involving Indian tribes and Native 
Hawaiian organizations. The agency of-
ficial shall make a reasonable and good 
faith effort to identify any Indian 
tribes or Native Hawaiian organiza-
tions that might attach religious and 
cultural significance to historic prop-
erties in the area of potential effects 
and invite them to be consulting par-
ties. Such Indian tribe or Native Ha-
waiian organization that requests in 
writing to be a consulting party shall 
be one. 

(3) Requests to be consulting parties. 
The agency official shall consider all 
written requests of individuals and or-
ganizations to participate as con-
sulting parties and, in consultation 
with the SHPO/THPO and any Indian 
tribe upon whose tribal lands an under-
taking occurs or affects historic prop-
erties, determine which should be con-
sulting parties. 

(g) Expediting consultation. A con-
sultation by the agency official with 
the SHPO/THPO and other consulting 
parties may address multiple steps in 
§§ 800.3 through 800.6 where the agency 
official and the SHPO/THPO agree it is 

appropriate as long as the consulting 
parties and the public have an ade-
quate opportunity to express their 
views as provided in § 800.2(d). 

§ 800.4 Identification of historic prop-
erties. 

(a) Determine scope of identification ef-
forts. In consultation with the SHPO/ 
THPO, the agency official shall: 

(1) Determine and document the area 
of potential effects, as defined in 
§ 800.16(d); 

(2) Review existing information on 
historic properties within the area of 
potential effects, including any data 
concerning possible historic properties 
not yet identified; 

(3) Seek information, as appropriate, 
from consulting parties, and other indi-
viduals and organizations likely to 
have knowledge of, or concerns with, 
historic properties in the area, and 
identify issues relating to the under-
taking’s potential effects on historic 
properties; and 

(4) Gather information from any In-
dian tribe or Native Hawaiian organi-
zation identified pursuant to § 800.3(f) 
to assist in identifying properties, in-
cluding those located off tribal lands, 
which may be of religious and cultural 
significance to them and may be eligi-
ble for the National Register, recog-
nizing that an Indian tribe or Native 
Hawaiian organization may be reluc-
tant to divulge specific information re-
garding the location, nature, and ac-
tivities associated with such sites. The 
agency official should address concerns 
raised about confidentiality pursuant 
to § 800.11(c). 

(b) Identify historic properties. Based 
on the information gathered under 
paragraph (a) of this section, and in 
consultation with the SHPO/THPO and 
any Indian tribe or Native Hawaiian 
organization that might attach reli-
gious and cultural significance to prop-
erties within the area of potential ef-
fects, the agency official shall take the 
steps necessary to identify historic 
properties within the area of potential 
effects. 

(1) Level of effort. The agency official 
shall make a reasonable and good faith 
effort to carry out appropriate identi-
fication efforts, which may include 
background research, consultation, 
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oral history interviews, sample field 
investigation, and field survey. The 
agency official shall take into account 
past planning, research and studies, 
the magnitude and nature of the under-
taking and the degree of Federal in-
volvement, the nature and extent of 
potential effects on historic properties, 
and the likely nature and location of 
historic properties within the area of 
potential effects. The Secretary’s 
standards and guidelines for identifica-
tion provide guidance on this subject. 
The agency official should also con-
sider other applicable professional, 
State, tribal, and local laws, standards, 
and guidelines. The agency official 
shall take into account any confiden-
tiality concerns raised by Indian tribes 
or Native Hawaiian organizations dur-
ing the identification process. 

(2) Phased identification and evalua-
tion. Where alternatives under consid-
eration consist of corridors or large 
land areas, or where access to prop-
erties is restricted, the agency official 
may use a phased process to conduct 
identification and evaluation efforts. 
The agency official may also defer final 
identification and evaluation of his-
toric properties if it is specifically pro-
vided for in a memorandum of agree-
ment executed pursuant to § 800.6, a 
programmatic agreement executed pur-
suant to § 800.14(b), or the documents 
used by an agency official to comply 
with the National Environmental Pol-
icy Act pursuant to § 800.8. The process 
should establish the likely presence of 
historic properties within the area of 
potential effects for each alternative or 
inaccessible area through background 
research, consultation and an appro-
priate level of field investigation, tak-
ing into account the number of alter-
natives under consideration, the mag-
nitude of the undertaking and its like-
ly effects, and the views of the SHPO/ 
THPO and any other consulting par-
ties. As specific aspects or locations of 
an alternative are refined or access is 
gained, the agency official shall pro-
ceed with the identification and eval-
uation of historic properties in accord-
ance with paragraphs (b)(1) and (c) of 
this section. 

(c) Evaluate historic significance—(1) 
Apply National Register criteria. In con-
sultation with the SHPO/THPO and 

any Indian tribe or Native Hawaiian 
organization that attaches religious 
and cultural significance to identified 
properties and guided by the Sec-
retary’s standards and guidelines for 
evaluation, the agency official shall 
apply the National Register criteria (36 
CFR part 63) to properties identified 
within the area of potential effects 
that have not been previously evalu-
ated for National Register eligibility. 
The passage of time, changing percep-
tions of significance, or incomplete 
prior evaluations may require the 
agency official to reevaluate properties 
previously determined eligible or ineli-
gible. The agency official shall ac-
knowledge that Indian tribes and Na-
tive Hawaiian organizations possess 
special expertise in assessing the eligi-
bility of historic properties that may 
possess religious and cultural signifi-
cance to them. 

(2) Determine whether a property is eli-
gible. If the agency official determines 
any of the National Register criteria 
are met and the SHPO/THPO agrees, 
the property shall be considered eligi-
ble for the National Register for sec-
tion 106 purposes. If the agency official 
determines the criteria are not met 
and the SHPO/THPO agrees, the prop-
erty shall be considered not eligible. If 
the agency official and the SHPO/ 
THPO do not agree, or if the Council or 
the Secretary so request, the agency 
official shall obtain a determination of 
eligibility from the Secretary pursuant 
to 36 CFR part 63. If an Indian tribe or 
Native Hawaiian organization that at-
taches religious and cultural signifi-
cance to a property off tribal lands 
does not agree, it may ask the Council 
to request the agency official to obtain 
a determination of eligibility. 

(d) Results of identification and evalua-
tion—(1) No historic properties affected. If 
the agency official finds that either 
there are no historic properties present 
or there are historic properties present 
but the undertaking will have no effect 
upon them as defined in § 800.16(i), the 
agency official shall provide docu-
mentation of this finding, as set forth 
in § 800.11(d), to the SHPO/THPO. The 
agency official shall notify all con-
sulting parties, including Indian tribes 
and Native Hawaiian organizations, 
and make the documentation available 
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for public inspection prior to approving 
the undertaking. 

(i) If the SHPO/THPO, or the Council 
if it has entered the section 106 process, 
does not object within 30 days of re-
ceipt of an adequately documented 
finding, the agency official’s respon-
sibilities under section 106 are fulfilled. 

(ii) If the SHPO/THPO objects within 
30 days of receipt of an adequately doc-
umented finding, the agency official 
shall either consult with the objecting 
party to resolve the disagreement, or 
forward the finding and supporting doc-
umentation to the Council and request 
that the Council review the finding 
pursuant to paragraphs (d)(1)(iv)(A) 
through (d)(1)(iv)(C) of this section. 
When an agency official forwards such 
requests for review to the Council, the 
agency official shall concurrently no-
tify all consulting parties that such a 
request has been made and make the 
request documentation available to the 
public. 

(iii) During the SHPO/THPO 30 day 
review period, the Council may object 
to the finding and provide its opinion 
regarding the finding to the agency of-
ficial and, if the Council determines 
the issue warrants it, the head of the 
agency. A Council decision to provide 
its opinion to the head of an agency 
shall be guided by the criteria in ap-
pendix A to this part. The agency shall 
then proceed according to paragraphs 
(d)(1)(iv)(B) and (d)(1)(iv)(C) of this sec-
tion. 

(iv) (A) Upon receipt of the request 
under paragraph (d)(1)(ii) of this sec-
tion, the Council will have 30 days in 
which to review the finding and provide 
the agency official and, if the Council 
determines the issue warrants it, the 
head of the agency with the Council’s 
opinion regarding the finding. A Coun-
cil decision to provide its opinion to 
the head of an agency shall be guided 
by the criteria in appendix A to this 
part. If the Council does not respond 
within 30 days of receipt of the request, 
the agency official’s responsibilities 
under section 106 are fulfilled. 

(B) The person to whom the Council 
addresses its opinion (the agency offi-
cial or the head of the agency) shall 
take into account the Council’s opinion 
before the agency reaches a final deci-
sion on the finding. 

(C) The person to whom the Council 
addresses its opinion (the agency offi-
cial or the head of the agency) shall 
then prepare a summary of the decision 
that contains the rationale for the de-
cision and evidence of consideration of 
the Council’s opinion, and provide it to 
the Council, the SHPO/THPO, and the 
consulting parties. The head of the 
agency may delegate his or her duties 
under this paragraph to the agency’s 
senior policy official. If the agency of-
ficial’s initial finding will be revised, 
the agency official shall proceed in ac-
cordance with the revised finding. If 
the final decision of the agency is to 
affirm the initial agency finding of no 
historic properties affected, once the 
summary of the decision has been sent 
to the Council, the SHPO/THPO, and 
the consulting parties, the agency offi-
cial’s responsibilities under section 106 
are fulfilled. 

(D) The Council shall retain a record 
of agency responses to Council opinions 
on their findings of no historic prop-
erties affected. The Council shall make 
this information available to the pub-
lic. 

(2) Historic properties affected. If the 
agency official finds that there are his-
toric properties which may be affected 
by the undertaking, the agency official 
shall notify all consulting parties, in-
cluding Indian tribes or Native Hawai-
ian organizations, invite their views on 
the effects and assess adverse effects, if 
any, in accordance with § 800.5. 

[65 FR 77725, Dec. 12, 2000, as amended at 69 
FR 40553, July 6, 2004] 

§ 800.5 Assessment of adverse effects. 
(a) Apply criteria of adverse effect. In 

consultation with the SHPO/THPO and 
any Indian tribe or Native Hawaiian 
organization that attaches religious 
and cultural significance to identified 
historic properties, the agency official 
shall apply the criteria of adverse ef-
fect to historic properties within the 
area of potential effects. The agency 
official shall consider any views con-
cerning such effects which have been 
provided by consulting parties and the 
public. 

(1) Criteria of adverse effect. An ad-
verse effect is found when an under-
taking may alter, directly or indi-
rectly, any of the characteristics of a 
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historic property that qualify the prop-
erty for inclusion in the National Reg-
ister in a manner that would diminish 
the integrity of the property’s loca-
tion, design, setting, materials, work-
manship, feeling, or association. Con-
sideration shall be given to all quali-
fying characteristics of a historic prop-
erty, including those that may have 
been identified subsequent to the origi-
nal evaluation of the property’s eligi-
bility for the National Register. Ad-
verse effects may include reasonably 
foreseeable effects caused by the under-
taking that may occur later in time, be 
farther removed in distance or be cu-
mulative. 

(2) Examples of adverse effects. Adverse 
effects on historic properties include, 
but are not limited to: 

(i) Physical destruction of or damage 
to all or part of the property; 

(ii) Alteration of a property, includ-
ing restoration, rehabilitation, repair, 
maintenance, stabilization, hazardous 
material remediation, and provision of 
handicapped access, that is not con-
sistent with the Secretary’s standards 
for the treatment of historic properties 
(36 CFR part 68) and applicable guide-
lines; 

(iii) Removal of the property from its 
historic location; 

(iv) Change of the character of the 
property’s use or of physical features 
within the property’s setting that con-
tribute to its historic significance; 

(v) Introduction of visual, atmos-
pheric or audible elements that dimin-
ish the integrity of the property’s sig-
nificant historic features; 

(vi) Neglect of a property which 
causes its deterioration, except where 
such neglect and deterioration are rec-
ognized qualities of a property of reli-
gious and cultural significance to an 
Indian tribe or Native Hawaiian orga-
nization; and 

(vii) Transfer, lease, or sale of prop-
erty out of Federal ownership or con-
trol without adequate and legally en-
forceable restrictions or conditions to 
ensure long-term preservation of the 
property’s historic significance. 

(3) Phased application of criteria. 
Where alternatives under consideration 
consist of corridors or large land areas, 
or where access to properties is re-
stricted, the agency official may use a 

phased process in applying the criteria 
of adverse effect consistent with 
phased identification and evaluation 
efforts conducted pursuant to 
§ 800.4(b)(2). 

(b) Finding of no adverse effect. The 
agency official, in consultation with 
the SHPO/THPO, may propose a finding 
of no adverse effect when the under-
taking’s effects do not meet the cri-
teria of paragraph (a)(1) of this section 
or the undertaking is modified or con-
ditions are imposed, such as the subse-
quent review of plans for rehabilitation 
by the SHPO/THPO to ensure consist-
ency with the Secretary’s standards for 
the treatment of historic properties (36 
CFR part 68) and applicable guidelines, 
to avoid adverse effects. 

(c) Consulting party review. If the 
agency official proposes a finding of no 
adverse effect, the agency official shall 
notify all consulting parties of the 
finding and provide them with the doc-
umentation specified in § 800.11(e). The 
SHPO/THPO shall have 30 days from re-
ceipt to review the finding. 

(1) Agreement with, or no objection to, 
finding. Unless the Council is reviewing 
the finding pursuant to papagraph 
(c)(3) of this section, the agency offi-
cial may proceed after the close of the 
30 day review period if the SHPO/THPO 
has agreed with the finding or has not 
provided a response, and no consulting 
party has objected. The agency official 
shall then carry out the undertaking in 
accordance with paragraph (d)(1) of 
this section. 

(2) Disagreement with finding. (i) If 
within the 30 day review period the 
SHPO/THPO or any consulting party 
notifies the agency official in writing 
that it disagrees with the finding and 
specifies the reasons for the disagree-
ment in the notification, the agency of-
ficial shall either consult with the 
party to resolve the disagreement, or 
request the Council to review the find-
ing pursuant to paragraphs (c)(3)(i) and 
(c)(3)(ii) of this section. The agency of-
ficial shall include with such request 
the documentation specified in 
§ 800.11(e). The agency official shall also 
concurrently notify all consulting par-
ties that such a submission has been 
made and make the submission docu-
mentation available to the public. 
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(ii) If within the 30 day review period 
the Council provides the agency offi-
cial and, if the Council determines the 
issue warrants it, the head of the agen-
cy, with a written opinion objecting to 
the finding, the agency shall then pro-
ceed according to paragraph (c)(3)(ii) of 
this section. A Council decision to pro-
vide its opinion to the head of an agen-
cy shall be guided by the criteria in ap-
pendix A to this part. 

(iii) The agency official should seek 
the concurrence of any Indian tribe or 
Native Hawaiian organization that has 
made known to the agency official that 
it attaches religious and cultural sig-
nificance to a historic property subject 
to the finding. If such Indian tribe or 
Native Hawaiian organization dis-
agrees with the finding, it may within 
the 30 day review period specify the 
reasons for disagreeing with the find-
ing and request the Council to review 
and object to the finding pursuant to 
paragraph (c)(2)(ii) of this section. 

(3) Council review of findings. (i) When 
a finding is submitted to the Council 
pursuant to paragraph (c)(2)(i) of this 
section, the Council shall review the 
finding and provide the agency official 
and, if the Council determines the issue 
warrants it, the head of the agency 
with its opinion as to whether the ad-
verse effect criteria have been cor-
rectly applied. A Council decision to 
provide its opinion to the head of an 
agency shall be guided by the criteria 
in appendix A to this part. The Council 
will provide its opinion within 15 days 
of receiving the documented finding 
from the agency official. The Council 
at its discretion may extend that time 
period for 15 days, in which case it 
shall notify the agency of such exten-
sion prior to the end of the initial 15 
day period. If the Council does not re-
spond within the applicable time pe-
riod, the agency official’s responsibil-
ities under section 106 are fulfilled. 

(ii)(A) The person to whom the Coun-
cil addresses its opinion (the agency of-
ficial or the head of the agency) shall 
take into account the Council’s opinion 
in reaching a final decision on the find-
ing. 

(B) The person to whom the Council 
addresses its opinion (the agency offi-
cial or the head of the agency) shall 
prepare a summary of the decision that 

contains the rationale for the decision 
and evidence of consideration of the 
Council’s opinion, and provide it to the 
Council, the SHPO/THPO, and the con-
sulting parties. The head of the agency 
may delegate his or her duties under 
this paragraph to the agency’s senior 
policy official. If the agency official’s 
initial finding will be revised, the agen-
cy official shall proceed in accordance 
with the revised finding. If the final de-
cision of the agency is to affirm the 
initial finding of no adverse effect, 
once the summary of the decision has 
been sent to the Council, the SHPO/ 
THPO, and the consulting parties, the 
agency official’s responsibilities under 
section 106 are fulfilled. 

(C) The Council shall retain a record 
of agency responses to Council opinions 
on their findings of no adverse effects. 
The Council shall make this informa-
tion available to the public. 

(d) Results of assessment—(1) No ad-
verse effect. The agency official shall 
maintain a record of the finding and 
provide information on the finding to 
the public on request, consistent with 
the confidentiality provisions of 
§ 800.11(c). Implementation of the un-
dertaking in accordance with the find-
ing as documented fulfills the agency 
official’s responsibilities under section 
106 and this part. If the agency official 
will not conduct the undertaking as 
proposed in the finding, the agency of-
ficial shall reopen consultation under 
paragraph (a) of this section. 

(2) Adverse effect. If an adverse effect 
is found, the agency official shall con-
sult further to resolve the adverse ef-
fect pursuant to § 800.6. 

[65 FR 77725, Dec. 12, 2000, as amended at 69 
FR 40553, July 6, 2004] 

§ 800.6 Resolution of adverse effects. 

(a) Continue consultation. The agency 
official shall consult with the SHPO/ 
THPO and other consulting parties, in-
cluding Indian tribes and Native Ha-
waiian organizations, to develop and 
evaluate alternatives or modifications 
to the undertaking that could avoid, 
minimize, or mitigate adverse effects 
on historic properties. 
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(1) Notify the Council and determine 
Council participation. The agency offi-
cial shall notify the Council of the ad-
verse effect finding by providing the 
documentation specified in § 800.11(e). 

(i) The notice shall invite the Council 
to participate in the consultation 
when: 

(A) The agency official wants the 
Council to participate; 

(B) The undertaking has an adverse 
effect upon a National Historic Land-
mark; or 

(C) A programmatic agreement under 
§ 800.14(b) will be prepared; 

(ii) The SHPO/THPO, an Indian tribe 
or Native Hawaiian organization, or 
any other consulting party may at any 
time independently request the Council 
to participate in the consultation. 

(iii) The Council shall advise the 
agency official and all consulting par-
ties whether it will participate within 
15 days of receipt of notice or other re-
quest. Prior to entering the process, 
the Council shall provide written no-
tice to the agency official and the con-
sulting parties that its decision to par-
ticipate meets the criteria set forth in 
appendix A to this part. The Council 
shall also advise the head of the agency 
of its decision to enter the process. 
Consultation with Council participa-
tion is conducted in accordance with 
paragraph (b)(2) of this section. 

(iv) If the Council does not join the 
consultation, the agency official shall 
proceed with consultation in accord-
ance with paragraph (b)(1) of this sec-
tion. 

(2) Involve consulting parties. In addi-
tion to the consulting parties identi-
fied under § 800.3(f), the agency official, 
the SHPO/THPO and the Council, if 
participating, may agree to invite 
other individuals or organizations to 
become consulting parties. The agency 
official shall invite any individual or 
organization that will assume a spe-
cific role or responsibility in a memo-
randum of agreement to participate as 
a consulting party. 

(3) Provide documentation. The agency 
official shall provide to all consulting 
parties the documentation specified in 
§ 800.11(e), subject to the confiden-
tiality provisions of § 800.11(c), and such 
other documentation as may be devel-

oped during the consultation to resolve 
adverse effects. 

(4) Involve the public. The agency offi-
cial shall make information available 
to the public, including the documenta-
tion specified in § 800.11(e), subject to 
the confidentiality provisions of 
§ 800.11(c). The agency official shall pro-
vide an opportunity for members of the 
public to express their views on resolv-
ing adverse effects of the undertaking. 
The agency official should use appro-
priate mechanisms, taking into ac-
count the magnitude of the under-
taking and the nature of its effects 
upon historic properties, the likely ef-
fects on historic properties, and the re-
lationship of the Federal involvement 
to the undertaking to ensure that the 
public’s views are considered in the 
consultation. The agency official 
should also consider the extent of no-
tice and information concerning his-
toric preservation issues afforded the 
public at earlier steps in the section 106 
process to determine the appropriate 
level of public involvement when re-
solving adverse effects so that the 
standards of § 800.2(d) are met. 

(5) Restrictions on disclosure of infor-
mation. Section 304 of the act and other 
authorities may limit the disclosure of 
information under paragraphs (a)(3) 
and (a)(4) of this section. If an Indian 
tribe or Native Hawaiian organization 
objects to the disclosure of information 
or if the agency official believes that 
there are other reasons to withhold in-
formation, the agency official shall 
comply with § 800.11(c) regarding the 
disclosure of such information. 

(b) Resolve adverse effects—(1) Resolu-
tion without the Council. (i) The agency 
official shall consult with the SHPO/ 
THPO and other consulting parties to 
seek ways to avoid, minimize or miti-
gate the adverse effects. 

(ii) The agency official may use 
standard treatments established by the 
Council under § 800.14(d) as a basis for a 
memorandum of agreement. 

(iii) If the Council decides to join the 
consultation, the agency official shall 
follow paragraph (b)(2) of this section. 

(iv) If the agency official and the 
SHPO/THPO agree on how the adverse 
effects will be resolved, they shall exe-
cute a memorandum of agreement. The 
agency official must submit a copy of 
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the executed memorandum of agree-
ment, along with the documentation 
specified in § 800.11(f), to the Council 
prior to approving the undertaking in 
order to meet the requirements of sec-
tion 106 and this subpart. 

(v) If the agency official, and the 
SHPO/THPO fail to agree on the terms 
of a memorandum of agreement, the 
agency official shall request the Coun-
cil to join the consultation and provide 
the Council with the documentation 
set forth in § 800.11(g). If the Council de-
cides to join the consultation, the 
agency official shall proceed in accord-
ance with paragraph (b)(2) of this sec-
tion. If the Council decides not to join 
the consultation, the Council will no-
tify the agency and proceed to com-
ment in accordance with § 800.7(c). 

(2) Resolution with Council participa-
tion. If the Council decides to partici-
pate in the consultation, the agency of-
ficial shall consult with the SHPO/ 
THPO, the Council, and other con-
sulting parties, including Indian tribes 
and Native Hawaiian organizations 
under § 800.2(c)(3), to seek ways to 
avoid, minimize or mitigate the ad-
verse effects. If the agency official, the 
SHPO/THPO, and the Council agree on 
how the adverse effects will be re-
solved, they shall execute a memo-
randum of agreement. 

(c) Memorandum of agreement. A 
memorandum of agreement executed 
and implemented pursuant to this sec-
tion evidences the agency official’s 
compliance with section 106 and this 
part and shall govern the undertaking 
and all of its parts. The agency official 
shall ensure that the undertaking is 
carried out in accordance with the 
memorandum of agreement. 

(1) Signatories. The signatories have 
sole authority to execute, amend or 
terminate the agreement in accordance 
with this subpart. 

(i) The agency official and the SHPO/ 
THPO are the signatories to a memo-
randum of agreement executed pursu-
ant to paragraph (b)(1) of this section. 

(ii) The agency official, the SHPO/ 
THPO, and the Council are the signato-
ries to a memorandum of agreement 
executed pursuant to paragraph (b)(2) 
of this section. 

(iii) The agency official and the 
Council are signatories to a memo-

randum of agreement executed pursu-
ant to § 800.7(a)(2). 

(2) Invited signatories. (i) The agency 
official may invite additional parties 
to be signatories to a memorandum of 
agreement. Any such party that signs 
the memorandum of agreement shall 
have the same rights with regard to 
seeking amendment or termination of 
the memorandum of agreement as 
other signatories. 

(ii) The agency official may invite an 
Indian tribe or Native Hawaiian orga-
nization that attaches religious and 
cultural significance to historic prop-
erties located off tribal lands to be a 
signatory to a memorandum of agree-
ment concerning such properties. 

(iii) The agency official should invite 
any party that assumes a responsi-
bility under a memorandum of agree-
ment to be a signatory. 

(iv) The refusal of any party invited 
to become a signatory to a memo-
randum of agreement pursuant to para-
graph (c)(2) of this section does not in-
validate the memorandum of agree-
ment. 

(3) Concurrence by others. The agency 
official may invite all consulting par-
ties to concur in the memorandum of 
agreement. The signatories may agree 
to invite others to concur. The refusal 
of any party invited to concur in the 
memorandum of agreement does not 
invalidate the memorandum of agree-
ment. 

(4) Reports on implementation. Where 
the signatories agree it is appropriate, 
a memorandum of agreement shall in-
clude a provision for monitoring and 
reporting on its implementation. 

(5) Duration. A memorandum of 
agreement shall include provisions for 
termination and for reconsideration of 
terms if the undertaking has not been 
implemented within a specified time. 

(6) Discoveries. Where the signatories 
agree it is appropriate, a memorandum 
of agreement shall include provisions 
to deal with the subsequent discovery 
or identification of additional historic 
properties affected by the undertaking. 

(7) Amendments. The signatories to a 
memorandum of agreement may amend 
it. If the Council was not a signatory 
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to the original agreement and the sig-
natories execute an amended agree-
ment, the agency official shall file it 
with the Council. 

(8) Termination. If any signatory de-
termines that the terms of a memo-
randum of agreement cannot be or are 
not being carried out, the signatories 
shall consult to seek amendment of the 
agreement. If the agreement is not 
amended, any signatory may terminate 
it. The agency official shall either exe-
cute a memorandum of agreement with 
signatories under paragraph (c)(1) of 
this section or request the comments 
of the Council under § 800.7(a). 

(9) Copies. The agency official shall 
provide each consulting party with a 
copy of any memorandum of agreement 
executed pursuant to this subpart. 

§ 800.7 Failure to resolve adverse ef-
fects. 

(a) Termination of consultation. After 
consulting to resolve adverse effects 
pursuant to § 800.6(b)(2), the agency of-
ficial, the SHPO/THPO, or the Council 
may determine that further consulta-
tion will not be productive and termi-
nate consultation. Any party that ter-
minates consultation shall notify the 
other consulting parties and provide 
them the reasons for terminating in 
writing. 

(1) If the agency official terminates 
consultation, the head of the agency or 
an Assistant Secretary or other officer 
with major department-wide or agency- 
wide responsibilities shall request that 
the Council comment pursuant to para-
graph (c) of this section and shall no-
tify all consulting parties of the re-
quest. 

(2) If the SHPO terminates consulta-
tion, the agency official and the Coun-
cil may execute a memorandum of 
agreement without the SHPO’s in-
volvement. 

(3) If a THPO terminates consulta-
tion regarding an undertaking occur-
ring on or affecting historic properties 
on its tribal lands, the Council shall 
comment pursuant to paragraph (c) of 
this section. 

(4) If the Council terminates con-
sultation, the Council shall notify the 
agency official, the agency’s Federal 
preservation officer and all consulting 
parties of the termination and com-

ment under paragraph (c) of this sec-
tion. The Council may consult with the 
agency’s Federal preservation officer 
prior to terminating consultation to 
seek to resolve issues concerning the 
undertaking and its effects on historic 
properties. 

(b) Comments without termination. The 
Council may determine that it is ap-
propriate to provide additional advi-
sory comments upon an undertaking 
for which a memorandum of agreement 
will be executed. The Council shall pro-
vide them to the agency official when 
it executes the memorandum of agree-
ment. 

(c) Comments by the Council—(1) Prep-
aration. The Council shall provide an 
opportunity for the agency official, all 
consulting parties, and the public to 
provide their views within the time 
frame for developing its comments. 
Upon request of the Council, the agen-
cy official shall provide additional ex-
isting information concerning the un-
dertaking and assist the Council in ar-
ranging an onsite inspection and an op-
portunity for public participation. 

(2) Timing. The Council shall trans-
mit its comments within 45 days of re-
ceipt of a request under paragraph 
(a)(1) or (a)(3) of this section or 
§ 800.8(c)(3), or termination by the 
Council under § 800.6(b)(1)(v) or para-
graph (a)(4) of this section, unless oth-
erwise agreed to by the agency official. 

(3) Transmittal. The Council shall pro-
vide its comments to the head of the 
agency requesting comment with cop-
ies to the agency official, the agency’s 
Federal preservation officer, all con-
sulting parties, and others as appro-
priate. 

(4) Response to Council comment. The 
head of the agency shall take into ac-
count the Council’s comments in 
reaching a final decision on the under-
taking. Section 110(l) of the act directs 
that the head of the agency shall docu-
ment this decision and may not dele-
gate his or her responsibilities pursu-
ant to section 106. Documenting the 
agency head’s decision shall include: 

(i) Preparing a summary of the deci-
sion that contains the rationale for the 
decision and evidence of consideration 
of the Council’s comments and pro-
viding it to the Council prior to ap-
proval of the undertaking; 
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(ii) Providing a copy of the summary 
to all consulting parties; and 

(iii) Notifying the public and making 
the record available for public inspec-
tion. 

§ 800.8 Coordination With the National 
Environmental Policy Act. 

(a) General principles—(1) Early coordi-
nation. Federal agencies are encour-
aged to coordinate compliance with 
section 106 and the procedures in this 
part with any steps taken to meet the 
requirements of the National Environ-
mental Policy Act (NEPA). Agencies 
should consider their section 106 re-
sponsibilities as early as possible in the 
NEPA process, and plan their public 
participation, analysis, and review in 
such a way that they can meet the pur-
poses and requirements of both stat-
utes in a timely and efficient manner. 
The determination of whether an un-
dertaking is a ‘‘major Federal action 
significantly affecting the quality of 
the human environment,’’ and there-
fore requires preparation of an environ-
mental impact statement (EIS) under 
NEPA, should include consideration of 
the undertaking’s likely effects on his-
toric properties. A finding of adverse 
effect on a historic property does not 
necessarily require an EIS under 
NEPA. 

(2) Consulting party roles. SHPO/ 
THPOs, Indian tribes, and Native Ha-
waiian organizations, other consulting 
parties, and organizations and individ-
uals who may be concerned with the 
possible effects of an agency action on 
historic properties should be prepared 
to consult with agencies early in the 
NEPA process, when the purpose of and 
need for the proposed action as well as 
the widest possible range of alter-
natives are under consideration. 

(3) Inclusion of historic preservation 
issues. Agency officials should ensure 
that preparation of an environmental 
assessment (EA) and finding of no sig-
nificant impact (FONSI) or an EIS and 
record of decision (ROD) includes ap-
propriate scoping, identification of his-
toric properties, assessment of effects 
upon them, and consultation leading to 
resolution of any adverse effects. 

(b) Actions categorically excluded under 
NEPA. If a project, activity or program 
is categorically excluded from NEPA 

review under an agency’s NEPA proce-
dures, the agency official shall deter-
mine if it still qualifies as an under-
taking requiring review under section 
106 pursuant to § 800.3(a). If so, the 
agency official shall proceed with sec-
tion 106 review in accordance with the 
procedures in this subpart. 

(c) Use of the NEPA process for section 
106 purposes. An agency official may 
use the process and documentation re-
quired for the preparation of an EA/ 
FONSI or an EIS/ROD to comply with 
section 106 in lieu of the procedures set 
forth in §§ 800.3 through 800.6 if the 
agency official has notified in advance 
the SHPO/THPO and the Council that 
it intends to do so and the following 
standards are met. 

(1) Standards for developing environ-
mental documents to comply with Section 
106. During preparation of the EA or 
draft EIS (DEIS) the agency official 
shall: 

(i) Identify consulting parties either 
pursuant to § 800.3(f) or through the 
NEPA scoping process with results con-
sistent with § 800.3(f); 

(ii) Identify historic properties and 
assess the effects of the undertaking on 
such properties in a manner consistent 
with the standards and criteria of 
§§ 800.4 through 800.5, provided that the 
scope and timing of these steps may be 
phased to reflect the agency official’s 
consideration of project alternatives in 
the NEPA process and the effort is 
commensurate with the assessment of 
other environmental factors; 

(iii) Consult regarding the effects of 
the undertaking on historic properties 
with the SHPO/THPO, Indian tribes, 
and Native Hawaiian organizations 
that might attach religious and cul-
tural significance to affected historic 
properties, other consulting parties, 
and the Council, where appropriate, 
during NEPA scoping, environmental 
analysis, and the preparation of NEPA 
documents; 

(iv) Involve the public in accordance 
with the agency’s published NEPA pro-
cedures; and (v) Develop in consulta-
tion with identified consulting parties 
alternatives and proposed measures 
that might avoid, minimize or mitigate 
any adverse effects of the undertaking 
on historic properties and describe 
them in the EA or DEIS. 
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(2) Review of environmental documents. 
(i) The agency official shall submit the 
EA, DEIS, or EIS to the SHPO/THPO, 
Indian tribes, and Native Hawaiian or-
ganizations that might attach religious 
and cultural significance to affected 
historic properties, and other con-
sulting parties prior to or when mak-
ing the document available for public 
comment. If the document being pre-
pared is a DEIS or EIS, the agency offi-
cial shall also submit it to the Council. 

(ii) Prior to or within the time al-
lowed for public comment on the docu-
ment, a SHPO/THPO, an Indian tribe or 
Native Hawaiian organization, another 
consulting party or the Council may 
object to the agency official that prep-
aration of the EA, DEIS, or EIS has not 
met the standards set forth in para-
graph (c)(1) of this section or that the 
substantive resolution of the effects on 
historic properties proposed in an EA, 
DEIS, or EIS is inadequate. If the agen-
cy official receives such an objection, 
the agency official shall refer the mat-
ter to the Council. 

(3) Resolution of objections. Within 30 
days of the agency official’s referral of 
an objection under paragraph (c)(2)(ii) 
of this section, the Council shall review 
the objection and notify the agency as 
to its opinion on the objection. 

(i) If the Council agrees with the ob-
jection: 

(A) The Council shall provide the 
agency official and, if the Council de-
termines the issue warrants it, the 
head of the agency with the Council’s 
opinion regarding the objection. A 
Council decision to provide its opinion 
to the head of an agency shall be guid-
ed by the criteria in appendix A to this 
part. The person to whom the Council 
addresses its opinion (the agency offi-
cial or the head of the agency) shall 
take into account the Council’s opinion 
in reaching a final decision on the issue 
of the objection. 

(B) The person to whom the Council 
addresses its opinion (the agency offi-
cial or the head of the agency) shall 
prepare a summary of the decision that 
contains the rationale for the decision 
and evidence of consideration of the 
Council’s opinion, and provide it to the 
Council. The head of the agency may 
delegate his or her duties under this 
paragraph to the agency’s senior Pol-

icy Official. If the agency official’s ini-
tial decision regarding the matter that 
is the subject of the objection will be 
revised, the agency official shall pro-
ceed in accordance with the revised de-
cision. If the final decision of the agen-
cy is to affirm the initial agency deci-
sion, once the summary of the final de-
cision has been sent to the Council, the 
agency official shall continue its com-
pliance with this section. 

(ii) If the Council disagrees with the 
objection, the Council shall so notify 
the agency official, in which case the 
agency official shall continue its com-
pliance with this section. 

(iii) If the Council fails to respond to 
the objection within the 30 day period, 
the agency official shall continue its 
compliance with this section. 

(4) Approval of the undertaking. If the 
agency official has found, during the 
preparation of an EA or EIS that the 
effects of an undertaking on historic 
properties are adverse, the agency offi-
cial shall develop measures in the EA, 
DEIS, or EIS to avoid, minimize, or 
mitigate such effects in accordance 
with paragraph (c)(1)(v) of this section. 
The agency official’s responsibilities 
under section 106 and the procedures in 
this subpart shall then be satisfied 
when either: 

(i) A binding commitment to such 
proposed measures is incorporated in: 

(A) The ROD, if such measures were 
proposed in a DEIS or EIS; or 

(B) An MOA drafted in compliance 
with § 800.6(c); or 

(ii) The Council has commented 
under § 800.7 and received the agency’s 
response to such comments. 

(5) Modification of the undertaking. If 
the undertaking is modified after ap-
proval of the FONSI or the ROD in a 
manner that changes the undertaking 
or alters its effects on historic prop-
erties, or if the agency official fails to 
ensure that the measures to avoid, 
minimize or mitigate adverse effects 
(as specified in either the FONSI or the 
ROD, or in the binding commitment 
adopted pursuant to paragraph (c)(4) of 
this section) are carried out, the agen-
cy official shall notify the Council and 
all consulting parties that supple-
mental environmental documents will 
be prepared in compliance with NEPA 
or that the procedures in §§ 800.3 
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through 800.6 will be followed as nec-
essary. 

[65 FR 77725, Dec. 12, 2000, as amended at 69 
FR 40554, July 6, 2004] 

§ 800.9 Council review of section 106 
compliance. 

(a) Assessment of agency official compli-
ance for individual undertakings. The 
Council may provide to the agency offi-
cial its advisory opinion regarding the 
substance of any finding, determina-
tion or decision or regarding the ade-
quacy of the agency official’s compli-
ance with the procedures under this 
part. The Council may provide such ad-
vice at any time at the request of any 
individual, agency or organization or 
on its own initiative. The agency offi-
cial shall consider the views of the 
Council in reaching a decision on the 
matter in question. 

(b) Agency foreclosure of the Council’s 
opportunity to comment. Where an agen-
cy official has failed to complete the 
requirements of section 106 in accord-
ance with the procedures in this part 
prior to the approval of an under-
taking, the Council’s opportunity to 
comment may be foreclosed. The Coun-
cil may review a case to determine 
whether a foreclosure has occurred. 
The Council shall notify the agency of-
ficial and the agency’s Federal preser-
vation officer and allow 30 days for the 
agency official to provide information 
as to whether foreclosure has occurred. 
If the Council determines foreclosure 
has occurred, the Council shall trans-
mit the determination to the agency 
official and the head of the agency. The 
Council shall also make the determina-
tion available to the public and any 
parties known to be interested in the 
undertaking and its effects upon his-
toric properties. 

(c) Intentional adverse effects by appli-
cants—(1) Agency responsibility. Section 
110(k) of the act prohibits a Federal 
agency from granting a loan, loan 
guarantee, permit, license or other as-
sistance to an applicant who, with in-
tent to avoid the requirements of sec-
tion 106, has intentionally significantly 
adversely affected a historic property 
to which the grant would relate, or 
having legal power to prevent it, has 
allowed such significant adverse effect 
to occur, unless the agency, after con-

sultation with the Council, determines 
that circumstances justify granting 
such assistance despite the adverse ef-
fect created or permitted by the appli-
cant. Guidance issued by the Secretary 
pursuant to section 110 of the act gov-
erns its implementation. 

(2) Consultation with the Council. 
When an agency official determines, 
based on the actions of an applicant, 
that section 110(k) is applicable and 
that circumstances may justify grant-
ing the assistance, the agency official 
shall notify the Council and provide 
documentation specifying the cir-
cumstances under which the adverse ef-
fects to the historic property occurred 
and the degree of damage to the integ-
rity of the property. This documenta-
tion shall include any views obtained 
from the applicant, SHPO/THPO, an In-
dian tribe if the undertaking occurs on 
or affects historic properties on tribal 
lands, and other parties known to be 
interested in the undertaking. 

(i) Within thirty days of receiving 
the agency official’s notification, un-
less otherwise agreed to by the agency 
official, the Council shall provide the 
agency official with its opinion as to 
whether circumstances justify granting 
assistance to the applicant and any 
possible mitigation of the adverse ef-
fects. 

(ii) The agency official shall consider 
the Council’s opinion in making a deci-
sion on whether to grant assistance to 
the applicant, and shall notify the 
Council, the SHPO/THPO, and other 
parties known to be interested in the 
undertaking prior to granting the as-
sistance. 

(3) Compliance with Section 106. If an 
agency official, after consulting with 
the Council, determines to grant the 
assistance, the agency official shall 
comply with §§ 800.3 through 800.6 to 
take into account the effects of the un-
dertaking on any historic properties. 

(d) Evaluation of Section 106 oper-
ations. The Council may evaluate the 
operation of the section 106 process by 
periodic reviews of how participants 
have fulfilled their legal responsibil-
ities and how effectively the outcomes 
reached advance the purposes of the 
act. 
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(1) Information from participants. Sec-
tion 203 of the act authorizes the Coun-
cil to obtain information from Federal 
agencies necessary to conduct evalua-
tion of the section 106 process. The 
agency official shall make documenta-
tion of agency policies, operating pro-
cedures and actions taken to comply 
with section 106 available to the Coun-
cil upon request. The Council may re-
quest available information and docu-
mentation from other participants in 
the section 106 process. 

(2) Improving the operation of section 
106. Based upon any evaluation of the 
section 106 process, the Council may 
make recommendations to partici-
pants, the heads of Federal agencies, 
and the Secretary of actions to im-
prove the efficiency and effectiveness 
of the process. Where the Council de-
termines that an agency official or a 
SHPO/THPO has failed to properly 
carry out the responsibilities assigned 
under the process in this part, the 
Council may participate in individual 
case reviews conducted under such 
process in addition to the SHPO/THPO 
for such period that it determines is 
necessary to improve performance or 
correct deficiencies. If the Council 
finds a pattern of failure by a Federal 
agency in carrying out its responsibil-
ities under section 106, the Council 
may review the policies and programs 
of the agency related to historic pres-
ervation pursuant to section 202(a)(6) of 
the act and recommend methods to im-
prove the effectiveness, coordination, 
and consistency of those policies and 
programs with section 106. 

§ 800.10 Special requirements for pro-
tecting National Historic Land-
marks. 

(a) Statutory requirement. Section 
110(f) of the act requires that the agen-
cy official, to the maximum extent 
possible, undertake such planning and 
actions as may be necessary to mini-
mize harm to any National Historic 
Landmark that may be directly and ad-
versely affected by an undertaking. 
When commenting on such under-
takings, the Council shall use the proc-
ess set forth in §§ 800.6 through 800.7 
and give special consideration to pro-
tecting National Historic Landmarks 
as specified in this section. 

(b) Resolution of adverse effects. The 
agency official shall request the Coun-
cil to participate in any consultation 
to resolve adverse effects on National 
Historic Landmarks conducted under 
§ 800.6. 

(c) Involvement of the Secretary. The 
agency official shall notify the Sec-
retary of any consultation involving a 
National Historic Landmark and invite 
the Secretary to participate in the con-
sultation where there may be an ad-
verse effect. The Council may request a 
report from the Secretary under sec-
tion 213 of the act to assist in the con-
sultation. 

(d) Report of outcome. When the Coun-
cil participates in consultation under 
this section, it shall report the out-
come of the section 106 process, pro-
viding its written comments or any 
memoranda of agreement to which it is 
a signatory, to the Secretary and the 
head of the agency responsible for the 
undertaking. 

§ 800.11 Documentation standards. 

(a) Adequacy of documentation. The 
agency official shall ensure that a de-
termination, finding, or agreement 
under the procedures in this subpart is 
supported by sufficient documentation 
to enable any reviewing parties to un-
derstand its basis. The agency official 
shall provide such documentation to 
the extent permitted by law and within 
available funds. When an agency offi-
cial is conducting phased identification 
or evaluation under this subpart, the 
documentation standards regarding de-
scription of historic properties may be 
applied flexibly. If the Council, or the 
SHPO/THPO when the Council is not 
involved, determines the applicable 
documentation standards are not met, 
the Council or the SHPO/THPO, as ap-
propriate, shall notify the agency offi-
cial and specify the information needed 
to meet the standard. At the request of 
the agency official or any of the con-
sulting parties, the Council shall re-
view any disputes over whether docu-
mentation standards are met and pro-
vide its views to the agency official and 
the consulting parties. 

(b) Format. The agency official may 
use documentation prepared to comply 
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with other laws to fulfill the require-
ments of the procedures in this sub-
part, if that documentation meets the 
standards of this section. 

(c) Confidentiality—(1) Authority to 
withhold information. Section 304 of the 
act provides that the head of a Federal 
agency or other public official receiv-
ing grant assistance pursuant to the 
act, after consultation with the Sec-
retary, shall withhold from public dis-
closure information about the location, 
character, or ownership of a historic 
property when disclosure may cause a 
significant invasion of privacy; risk 
harm to the historic property; or im-
pede the use of a traditional religious 
site by practitioners. When the head of 
a Federal agency or other public offi-
cial has determined that information 
should be withheld from the public pur-
suant to these criteria, the Secretary, 
in consultation with such Federal 
agency head or official, shall determine 
who may have access to the informa-
tion for the purposes of carrying out 
the act. 

(2) Consultation with the Council. 
When the information in question has 
been developed in the course of an 
agency’s compliance with this part, the 
Secretary shall consult with the Coun-
cil in reaching determinations on the 
withholding and release of information. 
The Federal agency shall provide the 
Council with available information, in-
cluding views of the SHPO/THPO, In-
dian tribes and Native Hawaiian orga-
nizations, related to the confiden-
tiality concern. The Council shall ad-
vise the Secretary and the Federal 
agency within 30 days of receipt of ade-
quate documentation. 

(3) Other authorities affecting confiden-
tiality. Other Federal laws and program 
requirements may limit public access 
to information concerning an under-
taking and its effects on historic prop-
erties. Where applicable, those authori-
ties shall govern public access to infor-
mation developed in the section 106 
process and may authorize the agency 
official to protect the privacy of non- 
governmental applicants. 

(d) Finding of no historic properties af-
fected. Documentation shall include: 

(1) A description of the undertaking, 
specifying the Federal involvement, 
and its area of potential effects, includ-

ing photographs, maps, drawings, as 
necessary; 

(2) A description of the steps taken to 
identify historic properties, including, 
as appropriate, efforts to seek informa-
tion pursuant to § 800.4(b); and 

(3) The basis for determining that no 
historic properties are present or af-
fected. 

(e) Finding of no adverse effect or ad-
verse effect. Documentation shall in-
clude: 

(1) A description of the undertaking, 
specifying the Federal involvement, 
and its area of potential effects, includ-
ing photographs, maps, and drawings, 
as necessary; 

(2) A description of the steps taken to 
identify historic properties; 

(3) A description of the affected his-
toric properties, including information 
on the characteristics that qualify 
them for the National Register; 

(4) A description of the undertaking’s 
effects on historic properties; 

(5) An explanation of why the criteria 
of adverse effect were found applicable 
or inapplicable, including any condi-
tions or future actions to avoid, mini-
mize or mitigate adverse effects; and 

(6) Copies or summaries of any views 
provided by consulting parties and the 
public. 

(f) Memorandum of agreement. When a 
memorandum of agreement is filed 
with the Council, the documentation 
shall include, any substantive revisions 
or additions to the documentation pro-
vided the Council pursuant to 
§ 800.6(a)(1), an evaluation of any meas-
ures considered to avoid or minimize 
the undertaking’s adverse effects and a 
summary of the views of consulting 
parties and the public. 

(g) Requests for comment without a 
memorandum of agreement. Documenta-
tion shall include: 

(1) A description and evaluation of 
any alternatives or mitigation meas-
ures that the agency official proposes 
to resolve the undertaking’s adverse ef-
fects; 

(2) A description of any reasonable 
alternatives or mitigation measures 
that were considered but not chosen, 
and the reasons for their rejection; 
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(3) Copies or summaries of any views 
submitted to the agency official con-
cerning the adverse effects of the un-
dertaking on historic properties and al-
ternatives to reduce or avoid those ef-
fects; and 

(4) Any substantive revisions or addi-
tions to the documentation provided 
the Council pursuant to § 800.6(a)(1). 

§ 800.12 Emergency situations. 
(a) Agency procedures. The agency of-

ficial, in consultation with the appro-
priate SHPOs/THPOs, affected Indian 
tribes and Native Hawaiian organiza-
tions, and the Council, is encouraged to 
develop procedures for taking historic 
properties into account during oper-
ations which respond to a disaster or 
emergency declared by the President, a 
tribal government, or the Governor of 
a State or which respond to other im-
mediate threats to life or property. If 
approved by the Council, the proce-
dures shall govern the agency’s his-
toric preservation responsibilities dur-
ing any disaster or emergency in lieu 
of §§ 800.3 through 800.6. 

(b) Alternatives to agency procedures. 
In the event an agency official proposes 
an emergency undertaking as an essen-
tial and immediate response to a dis-
aster or emergency declared by the 
President, a tribal government, or the 
Governor of a State or another imme-
diate threat to life or property, and the 
agency has not developed procedures 
pursuant to paragraph (a) of this sec-
tion, the agency official may comply 
with section 106 by: 

(1) Following a programmatic agree-
ment developed pursuant to § 800.14(b) 
that contains specific provisions for 
dealing with historic properties in 
emergency situations; or 

(2) Notifying the Council, the appro-
priate SHPO/THPO and any Indian 
tribe or Native Hawaiian organization 
that may attach religious and cultural 
significance to historic properties like-
ly to be affected prior to the under-
taking and affording them an oppor-
tunity to comment within seven days 
of notification. If the agency official 
determines that circumstances do not 
permit seven days for comment, the 
agency official shall notify the Coun-
cil, the SHPO/THPO and the Indian 
tribe or Native Hawaiian organization 

and invite any comments within the 
time available. 

(c) Local governments responsible for 
section 106 compliance. When a local 
government official serves as the agen-
cy official for section 106 compliance, 
paragraphs (a) and (b) of this section 
also apply to an imminent threat to 
public health or safety as a result of a 
natural disaster or emergency declared 
by a local government’s chief executive 
officer or legislative body, provided 
that if the Council or SHPO/THPO ob-
jects to the proposed action within 
seven days, the agency official shall 
comply with §§ 800.3 through 800.6. 

(d) Applicability. This section applies 
only to undertakings that will be im-
plemented within 30 days after the dis-
aster or emergency has been formally 
declared by the appropriate authority. 
An agency may request an extension of 
the period of applicability from the 
Council prior to the expiration of the 
30 days. Immediate rescue and salvage 
operations conducted to preserve life or 
property are exempt from the provi-
sions of section 106 and this part. 

§ 800.13 Post-review discoveries. 
(a) Planning for subsequent discov-

eries—(1) Using a programmatic agree-
ment. An agency official may develop a 
programmatic agreement pursuant to 
§ 800.14(b) to govern the actions to be 
taken when historic properties are dis-
covered during the implementation of 
an undertaking. 

(2) Using agreement documents. When 
the agency official’s identification ef-
forts in accordance with § 800.4 indicate 
that historic properties are likely to be 
discovered during implementation of 
an undertaking and no programmatic 
agreement has been developed pursuant 
to paragraph (a)(1) of this section, the 
agency official shall include in any 
finding of no adverse effect or memo-
randum of agreement a process to re-
solve any adverse effects upon such 
properties. Actions in conformance 
with the process satisfy the agency of-
ficial’s responsibilities under section 
106 and this part. 

(b) Discoveries without prior planning. 
If historic properties are discovered or 
unanticipated effects on historic prop-
erties found after the agency official 
has completed the section 106 process 
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without establishing a process under 
paragraph (a) of this section, the agen-
cy official shall make reasonable ef-
forts to avoid, minimize or mitigate 
adverse effects to such properties and: 

(1) If the agency official has not ap-
proved the undertaking or if construc-
tion on an approved undertaking has 
not commenced, consult to resolve ad-
verse effects pursuant to § 800.6; or 

(2) If the agency official, the SHPO/ 
THPO and any Indian tribe or Native 
Hawaiian organization that might at-
tach religious and cultural significance 
to the affected property agree that 
such property is of value solely for its 
scientific, prehistoric, historic or ar-
cheological data, the agency official 
may comply with the Archeological 
and Historic Preservation Act instead 
of the procedures in this part and pro-
vide the Council, the SHPO/THPO, and 
the Indian tribe or Native Hawaiian or-
ganization with a report on the actions 
within a reasonable time after they are 
completed; or 

(3) If the agency official has approved 
the undertaking and construction has 
commenced, determine actions that 
the agency official can take to resolve 
adverse effects, and notify the SHPO/ 
THPO, any Indian tribe or Native Ha-
waiian organization that might attach 
religious and cultural significance to 
the affected property, and the Council 
within 48 hours of the discovery. The 
notification shall describe the agency 
official’s assessment of National Reg-
ister eligibility of the property and 
proposed actions to resolve the adverse 
effects. The SHPO/THPO, the Indian 
tribe or Native Hawaiian organization 
and the Council shall respond within 48 
hours of the notification. The agency 
official shall take into account their 
recommendations regarding National 
Register eligibility and proposed ac-
tions, and then carry out appropriate 
actions. The agency official shall pro-
vide the SHPO/THPO, the Indian tribe 
or Native Hawaiian organization and 
the Council a report of the actions 
when they are completed. 

(c) Eligibility of properties. The agency 
official, in consultation with the 
SHPO/THPO, may assume a newly-dis-
covered property to be eligible for the 
National Register for purposes of sec-
tion 106. The agency official shall 

specify the National Register criteria 
used to assume the property’s eligi-
bility so that information can be used 
in the resolution of adverse effects. 

(d) Discoveries on tribal lands. If his-
toric properties are discovered on trib-
al lands, or there are unanticipated ef-
fects on historic properties found on 
tribal lands, after the agency official 
has completed the section 106 process 
without establishing a process under 
paragraph (a) of this section and con-
struction has commenced, the agency 
official shall comply with applicable 
tribal regulations and procedures and 
obtain the concurrence of the Indian 
tribe on the proposed action. 

Subpart C—Program Alternatives 

§ 800.14 Federal agency program alter-
natives. 

(a) Alternate procedures. An agency of-
ficial may develop procedures to imple-
ment section 106 and substitute them 
for all or part of subpart B of this part 
if they are consistent with the Coun-
cil’s regulations pursuant to section 
110(a)(2)(E) of the act. 

(1) Development of procedures. The 
agency official shall consult with the 
Council, the National Conference of 
State Historic Preservation Officers, or 
individual SHPO/THPOs, as appro-
priate, and Indian tribes and Native 
Hawaiian organizations, as specified in 
paragraph (f) of this section, in the de-
velopment of alternate procedures, 
publish notice of the availability of 
proposed alternate procedures in the 
FEDERAL REGISTER and take other ap-
propriate steps to seek public input 
during the development of alternate 
procedures. 

(2) Council review. The agency official 
shall submit the proposed alternate 
procedures to the Council for a 60-day 
review period. If the Council finds the 
procedures to be consistent with this 
part, it shall notify the agency official 
and the agency official may adopt 
them as final alternate procedures. 

(3) Notice. The agency official shall 
notify the parties with which it has 
consulted and publish notice of final 
alternate procedures in the FEDERAL 
REGISTER. 
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(4) Legal effect. Alternate procedures 
adopted pursuant to this subpart sub-
stitute for the Council’s regulations for 
the purposes of the agency’s compli-
ance with section 106, except that 
where an Indian tribe has entered into 
an agreement with the Council to sub-
stitute tribal historic preservation reg-
ulations for the Council’s regulations 
under section 101(d)(5) of the act, the 
agency shall follow those regulations 
in lieu of the agency’s procedures re-
garding undertakings on tribal lands. 
Prior to the Council entering into such 
agreements, the Council will provide 
Federal agencies notice and oppor-
tunity to comment on the proposed 
substitute tribal regulations. 

(b) Programmatic agreements. The 
Council and the agency official may 
negotiate a programmatic agreement 
to govern the implementation of a par-
ticular program or the resolution of ad-
verse effects from certain complex 
project situations or multiple under-
takings. 

(1) Use of programmatic agreements. A 
programmatic agreement may be used: 

(i) When effects on historic prop-
erties are similar and repetitive or are 
multi-State or regional in scope; 

(ii) When effects on historic prop-
erties cannot be fully determined prior 
to approval of an undertaking; 

(iii) When nonfederal parties are del-
egated major decisionmaking respon-
sibilities; 

(iv) Where routine management ac-
tivities are undertaken at Federal in-
stallations, facilities, or other land- 
management units; or 

(v) Where other circumstances war-
rant a departure from the normal sec-
tion 106 process. 

(2) Developing programmatic agreements 
for agency programs. (i) The consulta-
tion shall involve, as appropriate, 
SHPO/THPOs, the National Conference 
of State Historic Preservation Officers 
(NCSHPO), Indian tribes and Native 
Hawaiian organizations, other Federal 
agencies, and members of the public. If 
the programmatic agreement has the 
potential to affect historic properties 
on tribal lands or historic properties of 
religious and cultural significance to 
an Indian tribe or Native Hawaiian or-
ganization, the agency official shall 

also follow paragraph (f) of this sec-
tion. 

(ii) Public participation. The agency 
official shall arrange for public partici-
pation appropriate to the subject mat-
ter and the scope of the program and in 
accordance with subpart A of this part. 
The agency official shall consider the 
nature of the program and its likely ef-
fects on historic properties and take 
steps to involve the individuals, orga-
nizations and entities likely to be in-
terested. 

(iii) Effect. The programmatic agree-
ment shall take effect when executed 
by the Council, the agency official and 
the appropriate SHPOs/THPOs when 
the programmatic agreement concerns 
a specific region or the president of 
NCSHPO when NCSHPO has partici-
pated in the consultation. A pro-
grammatic agreement shall take effect 
on tribal lands only when the THPO, 
Indian tribe, or a designated represent-
ative of the tribe is a signatory to the 
agreement. Compliance with the proce-
dures established by an approved pro-
grammatic agreement satisfies the 
agency’s section 106 responsibilities for 
all individual undertakings of the pro-
gram covered by the agreement until it 
expires or is terminated by the agency, 
the president of NCSHPO when a signa-
tory, or the Council. Termination by 
an individual SHPO/THPO shall only 
terminate the application of a regional 
programmatic agreement within the 
jurisdiction of the SHPO/THPO. If a 
THPO assumes the responsibilities of a 
SHPO pursuant to section 101(d)(2) of 
the act and the SHPO is signatory to 
programmatic agreement, the THPO 
assumes the role of a signatory, includ-
ing the right to terminate a regional 
programmatic agreement on lands 
under the jurisdiction of the tribe. 

(iv) Notice. The agency official shall 
notify the parties with which it has 
consulted that a programmatic agree-
ment has been executed under para-
graph (b) of this section, provide appro-
priate public notice before it takes ef-
fect, and make any internal agency 
procedures implementing the agree-
ment readily available to the Council, 
SHPO/THPOs, and the public. 

(v) If the Council determines that the 
terms of a programmatic agreement 
are not being carried out, or if such an 
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agreement is terminated, the agency 
official shall comply with subpart B of 
this part with regard to individual un-
dertakings of the program covered by 
the agreement. 

(3) Developing programmatic agreements 
for complex or multiple undertakings. 
Consultation to develop a pro-
grammatic agreement for dealing with 
the potential adverse effects of com-
plex projects or multiple undertakings 
shall follow § 800.6. If consultation per-
tains to an activity involving multiple 
undertakings and the parties fail to 
reach agreement, then the agency offi-
cial shall comply with the provisions of 
subpart B of this part for each indi-
vidual undertaking. 

(4) Prototype programmatic agreements. 
The Council may designate an agree-
ment document as a prototype pro-
grammatic agreement that may be 
used for the same type of program or 
undertaking in more than one case or 
area. When an agency official uses such 
a prototype programmatic agreement, 
the agency official may develop and 
execute the agreement with the appro-
priate SHPO/THPO and the agreement 
shall become final without need for 
Council participation in consultation 
or Council signature. 

(c) Exempted categories—(1) Criteria for 
establishing. The Council or an agency 
official may propose a program or cat-
egory of undertakings that may be ex-
empted from review under the provi-
sions of subpart B of this part, if the 
program or category meets the fol-
lowing criteria: 

(i) The actions within the program or 
category would otherwise qualify as 
‘‘undertakings’’ as defined in § 800.16; 

(ii) The potential effects of the un-
dertakings within the program or cat-
egory upon historic properties are fore-
seeable and likely to be minimal or not 
adverse; and 

(iii) Exemption of the program or 
category is consistent with the pur-
poses of the act. 

(2) Public participation. The proponent 
of the exemption shall arrange for pub-
lic participation appropriate to the 
subject matter and the scope of the ex-
emption and in accordance with the 
standards in subpart A of this part. The 
proponent of the exemption shall con-
sider the nature of the exemption and 

its likely effects on historic properties 
and take steps to involve individuals, 
organizations and entities likely to be 
interested. 

(3) Consultation with SHPOs/THPOs. 
The proponent of the exemption shall 
notify and consider the views of the 
SHPOs/THPOs on the exemption. 

(4) Consultation with Indian tribes and 
Native Hawaiian organizations. If the ex-
empted program or category of under-
takings has the potential to affect his-
toric properties on tribal lands or his-
toric properties of religious and cul-
tural significance to an Indian tribe or 
Native Hawaiian organization, the 
Council shall follow the requirements 
for the agency official set forth in 
paragraph (f) of this section. 

(5) Council review of proposed exemp-
tions. The Council shall review an ex-
emption proposal that is supported by 
documentation describing the program 
or category for which the exemption is 
sought, demonstrating that the cri-
teria of paragraph (c)(1) of this section 
have been met, describing the methods 
used to seek the views of the public, 
and summarizing any views submitted 
by the SHPO/THPOs, the public, and 
any others consulted. Unless it re-
quests further information, the Council 
shall approve or reject the proposed ex-
emption within 30 days of receipt, and 
thereafter notify the relevant agency 
official and SHPO/THPOs of the deci-
sion. The decision shall be based on the 
consistency of the exemption with the 
purposes of the act, taking into consid-
eration the magnitude of the exempted 
undertaking or program and the likeli-
hood of impairment of historic prop-
erties in accordance with section 214 of 
the act. 

(6) Legal consequences. Any under-
taking that falls within an approved 
exempted program or category shall re-
quire no further review pursuant to 
subpart B of this part, unless the agen-
cy official or the Council determines 
that there are circumstances under 
which the normally excluded under-
taking should be reviewed under sub-
part B of this part. 

(7) Termination. The Council may ter-
minate an exemption at the request of 
the agency official or when the Council 
determines that the exemption no 
longer meets the criteria of paragraph 
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(c)(1) of this section. The Council shall 
notify the agency official 30 days be-
fore termination becomes effective. 

(8) Notice. The proponent of the ex-
emption shall publish notice of any ap-
proved exemption in the FEDERAL REG-
ISTER. 

(d) Standard treatments—(1) Establish-
ment. The Council, on its own initiative 
or at the request of another party, may 
establish standard methods for the 
treatment of a category of historic 
properties, a category of undertakings, 
or a category of effects on historic 
properties to assist Federal agencies in 
satisfying the requirements of subpart 
B of this part. The Council shall pub-
lish notice of standard treatments in 
the FEDERAL REGISTER. 

(2) Public participation. The Council 
shall arrange for public participation 
appropriate to the subject matter and 
the scope of the standard treatment 
and consistent with subpart A of this 
part. The Council shall consider the na-
ture of the standard treatment and its 
likely effects on historic properties and 
the individuals, organizations and enti-
ties likely to be interested. Where an 
agency official has proposed a standard 
treatment, the Council may request 
the agency official to arrange for pub-
lic involvement. 

(3) Consultation with SHPOs/THPOs. 
The Council shall notify and consider 
the views of SHPOs/THPOs on the pro-
posed standard treatment. 

(4) Consultation with Indian tribes and 
Native Hawaiian organizations. If the 
proposed standard treatment has the 
potential to affect historic properties 
on tribal lands or historic properties of 
religious and cultural significance to 
an Indian tribe or Native Hawaiian or-
ganization, the Council shall follow the 
requirements for the agency official set 
forth in paragraph (f) of this section. 

(5) Termination. The Council may ter-
minate a standard treatment by publi-
cation of a notice in the FEDERAL REG-
ISTER 30 days before the termination 
takes effect. 

(e) Program comments. An agency offi-
cial may request the Council to com-
ment on a category of undertakings in 
lieu of conducting individual reviews 
under §§ 800.4 through 800.6. The Council 
may provide program comments at its 
own initiative. 

(1) Agency request. The agency official 
shall identify the category of under-
takings, specify the likely effects on 
historic properties, specify the steps 
the agency official will take to ensure 
that the effects are taken into account, 
identify the time period for which the 
comment is requested and summarize 
any views submitted by the public. 

(2) Public participation. The agency of-
ficial shall arrange for public partici-
pation appropriate to the subject mat-
ter and the scope of the category and 
in accordance with the standards in 
subpart A of this part. The agency offi-
cial shall consider the nature of the un-
dertakings and their likely effects on 
historic properties and the individuals, 
organizations and entities likely to be 
interested. 

(3) Consultation with SHPOs/THPOs. 
The Council shall notify and consider 
the views of SHPOs/THPOs on the pro-
posed program comment. 

(4) Consultation with Indian tribes and 
Native Hawaiian organizations. If the 
program comment has the potential to 
affect historic properties on tribal 
lands or historic properties of religious 
and cultural significance to an Indian 
tribe or Native Hawaiian organization, 
the Council shall follow the require-
ments for the agency official set forth 
in paragraph (f) of this section. 

(5) Council action. Unless the Council 
requests additional documentation, no-
tifies the agency official that it will 
decline to comment, or obtains the 
consent of the agency official to extend 
the period for providing comment, the 
Council shall comment to the agency 
official within 45 days of the request. 

(i) If the Council comments, the 
agency official shall take into account 
the comments of the Council in car-
rying out the undertakings within the 
category and publish notice in the FED-
ERAL REGISTER of the Council’s com-
ments and steps the agency will take 
to ensure that effects to historic prop-
erties are taken into account. 

(ii) If the Council declines to com-
ment, the agency official shall con-
tinue to comply with the requirements 
of §§ 800.3 through 800.6 for the indi-
vidual undertakings. 

(6) Withdrawal of comment. If the 
Council determines that the consider-
ation of historic properties is not being 
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carried out in a manner consistent 
with the program comment, the Coun-
cil may withdraw the comment and the 
agency official shall comply with the 
requirements of §§ 800.3 through 800.6 
for the individual undertakings. 

(f) Consultation with Indian tribes and 
Native Hawaiian organizations when de-
veloping program alternatives. Whenever 
an agency official proposes a program 
alternative pursuant to paragraphs (a) 
through (e) of this section, the agency 
official shall ensure that development 
of the program alternative includes ap-
propriate government-to-government 
consultation with affected Indian 
tribes and consultation with affected 
Native Hawaiian organizations. 

(1) Identifying affected Indian tribes 
and Native Hawaiian organizations. If 
any undertaking covered by a proposed 
program alternative has the potential 
to affect historic properties on tribal 
lands, the agency official shall identify 
and consult with the Indian tribes hav-
ing jurisdiction over such lands. If a 
proposed program alternative has the 
potential to affect historic properties 
of religious and cultural significance to 
an Indian tribe or a Native Hawaiian 
organization which are located off trib-
al lands, the agency official shall iden-
tify those Indian tribes and Native Ha-
waiian organizations that might attach 
religious and cultural significance to 
such properties and consult with them. 
When a proposed program alternative 
has nationwide applicability, the agen-
cy official shall identify an appropriate 
government to government consulta-
tion with Indian tribes and consult 
with Native Hawaiian organizations in 
accordance with existing Executive or-
ders, Presidential memoranda, and ap-
plicable provisions of law. 

(2) Results of consultation. The agency 
official shall provide summaries of the 
views, along with copies of any written 
comments, provided by affected Indian 
tribes and Native Hawaiian organiza-
tions to the Council as part of the doc-
umentation for the proposed program 
alternative. The agency official and 
the Council shall take those views into 
account in reaching a final decision on 
the proposed program alternative. 

[65 FR 77725, Dec. 12, 2000, as amended at 69 
FR 40554, July 6, 2004] 

§ 800.15 Tribal, State, and local pro-
gram alternatives. [Reserved] 

§ 800.16 Definitions. 
(a) Act means the National Historic 

Preservation Act of 1966, as amended, 
16 U.S.C. 470–470w-6. 

(b) Agency means agency as defined 
in 5 U.S.C. 551. 

(c) Approval of the expenditure of funds 
means any final agency decision au-
thorizing or permitting the expendi-
ture of Federal funds or financial as-
sistance on an undertaking, including 
any agency decision that may be sub-
ject to an administrative appeal. 

(d) Area of potential effects means the 
geographic area or areas within which 
an undertaking may directly or indi-
rectly cause alterations in the char-
acter or use of historic properties, if 
any such properties exist. The area of 
potential effects is influenced by the 
scale and nature of an undertaking and 
may be different for different kinds of 
effects caused by the undertaking. 

(e) Comment means the findings and 
recommendations of the Council for-
mally provided in writing to the head 
of a Federal agency under section 106. 

(f) Consultation means the process of 
seeking, discussing, and considering 
the views of other participants, and, 
where feasible, seeking agreement with 
them regarding matters arising in the 
section 106 process. The Secretary’s 
‘‘Standards and Guidelines for Federal 
Agency Preservation Programs pursu-
ant to the National Historic Preserva-
tion Act’’ provide further guidance on 
consultation. 

(g) Council means the Advisory Coun-
cil on Historic Preservation or a Coun-
cil member or employee designated to 
act for the Council. 

(h) Day or days means calendar days. 
(i) Effect means alteration to the 

characteristics of a historic property 
qualifying it for inclusion in or eligi-
bility for the National Register. 

(j) Foreclosure means an action taken 
by an agency official that effectively 
precludes the Council from providing 
comments which the agency official 
can meaningfully consider prior to the 
approval of the undertaking. 

(k) Head of the agency means the 
chief official of the Federal agency re-
sponsible for all aspects of the agency’s 
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actions. If a State, local, or tribal gov-
ernment has assumed or has been dele-
gated responsibility for section 106 
compliance, the head of that unit of 
government shall be considered the 
head of the agency. 

(l)(1) Historic property means any pre-
historic or historic district, site, build-
ing, structure, or object included in, or 
eligible for inclusion in, the National 
Register of Historic Places maintained 
by the Secretary of the Interior. This 
term includes artifacts, records, and 
remains that are related to and located 
within such properties. The term in-
cludes properties of traditional reli-
gious and cultural importance to an In-
dian tribe or Native Hawaiian organi-
zation and that meet the National Reg-
ister criteria. 

(2) The term eligible for inclusion in 
the National Register includes both prop-
erties formally determined as such in 
accordance with regulations of the Sec-
retary of the Interior and all other 
properties that meet the National Reg-
ister criteria. 

(m) Indian tribe means an Indian 
tribe, band, nation, or other organized 
group or community, including a na-
tive village, regional corporation, or 
village corporation, as those terms are 
defined in section 3 of the Alaska Na-
tive Claims Settlement Act (43 U.S.C. 
1602), which is recognized as eligible for 
the special programs and services pro-
vided by the United States to Indians 
because of their status as Indians. 

(n) Local government means a city, 
county, parish, township, municipality, 
borough, or other general purpose po-
litical subdivision of a State. 

(o) Memorandum of agreement means 
the document that records the terms 
and conditions agreed upon to resolve 
the adverse effects of an undertaking 
upon historic properties. 

(p) National Historic Landmark means 
a historic property that the Secretary 
of the Interior has designated a Na-
tional Historic Landmark. 

(q) National Register means the Na-
tional Register of Historic Places 
maintained by the Secretary of the In-
terior. 

(r) National Register criteria means the 
criteria established by the Secretary of 
the Interior for use in evaluating the 

eligibility of properties for the Na-
tional Register (36 CFR part 60). 

(s)(1) Native Hawaiian organization 
means any organization which serves 
and represents the interests of Native 
Hawaiians; has as a primary and stated 
purpose the provision of services to Na-
tive Hawaiians; and has demonstrated 
expertise in aspects of historic preser-
vation that are significant to Native 
Hawaiians. 

(2) Native Hawaiian means any indi-
vidual who is a descendant of the ab-
original people who, prior to 1778, occu-
pied and exercised sovereignty in the 
area that now constitutes the State of 
Hawaii. 

(t) Programmatic agreement means a 
document that records the terms and 
conditions agreed upon to resolve the 
potential adverse effects of a Federal 
agency program, complex undertaking 
or other situations in accordance with 
§ 800.14(b). 

(u) Secretary means the Secretary of 
the Interior acting through the Direc-
tor of the National Park Service except 
where otherwise specified. 

(v) State Historic Preservation Officer 
(SHPO) means the official appointed or 
designated pursuant to section 101(b)(1) 
of the act to administer the State his-
toric preservation program or a rep-
resentative designated to act for the 
State historic preservation officer. 

(w) Tribal Historic Preservation Officer 
(THPO) means the tribal official ap-
pointed by the tribe’s chief governing 
authority or designated by a tribal or-
dinance or preservation program who 
has assumed the responsibilities of the 
SHPO for purposes of section 106 com-
pliance on tribal lands in accordance 
with section 101(d)(2) of the act. 

(x) Tribal lands means all lands with-
in the exterior boundaries of any In-
dian reservation and all dependent In-
dian communities. 

(y) Undertaking means a project, ac-
tivity, or program funded in whole or 
in part under the direct or indirect ju-
risdiction of a Federal agency, includ-
ing those carried out by or on behalf of 
a Federal agency; those carried out 
with Federal financial assistance; and 
those requiring a Federal permit, li-
cense or approval. 

(z) Senior policy official means the 
senior policy level official designated 
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by the head of the agency pursuant to 
section 3(e) of Executive Order 13287. 

[65 FR 77725, Dec. 12, 2000, as amended at 69 
FR 40555, July 6, 2004] 

APPENDIX A TO PART 800—CRITERIA FOR 
COUNCIL INVOLVEMENT IN REVIEWING 
INDIVIDUAL SECTION 106 CASES 

(a) Introduction. This appendix sets forth 
the criteria that will be used by the Council 
to determine whether to enter an individual 
section 106 review that it normally would 
not be involved in. 

(b) General policy. The Council may choose 
to exercise its authorities under the section 
106 regulations to participate in an indi-
vidual project pursuant to the following cri-
teria. However, the Council will not always 
elect to participate even though one or more 
of the criteria may be met. 

(c) Specific criteria. The Council is likely to 
enter the section 106 process at the steps 
specified in the regulations in this part when 
an undertaking: 

(1) Has substantial impacts on important his-
toric properties. This may include adverse ef-
fects on properties that possess a national 
level of significance or on properties that are 
of unusual or noteworthy importance or are 
a rare property type; or adverse effects to 
large numbers of historic properties, such as 
impacts to multiple properties within a his-
toric district. 

(2) Presents important questions of policy or 
interpretation. This may include questions 
about how the Council’s regulations are 
being applied or interpreted, including pos-
sible foreclosure or anticipatory demolition 
situations; situations where the outcome 
will set a precedent affecting Council poli-
cies or program goals; or the development of 
programmatic agreements that alter the way 
the section 106 process is applied to a group 
or type of undertakings. 

(3) Has the potential for presenting procedural 
problems. This may include cases with sub-
stantial public controversy that is related to 
historic preservation issues; with disputes 
among or about consulting parties which the 
Council’s involvement could help resolve; 
that are involved or likely to be involved in 
litigation on the basis of section 106; or car-
ried out by a Federal agency, in a State or 
locality, or on tribal lands where the Council 
has previously identified problems with sec-
tion 106 compliance pursuant to § 800.9(d)(2). 

(4) Presents issues of concern to Indian tribes 
or Native Hawaiian organizations. This may 
include cases where there have been concerns 
raised about the identification of, evaluation 
of or assessment of effects on historic prop-
erties to which an Indian tribe or Native Ha-
waiian organization attaches religious and 
cultural significance; where an Indian tribe 
or Native Hawaiian organization has re-

quested Council involvement to assist in the 
resolution of adverse effects; or where there 
are questions relating to policy, interpreta-
tion or precedent under section 106 or its re-
lation to other authorities, such as the Na-
tive American Graves Protection and Repa-
triation Act. 

PART 801—HISTORIC PRESERVA-
TION REQUIREMENTS OF THE 
URBAN DEVELOPMENT ACTION 
GRANT PROGRAM 

Sec. 
801.1 Purpose and authorities. 
801.2 Definitions. 
801.3 Applicant responsibilities. 
801.4 Council comments. 
801.5 State Historic Preservation Officer re-

sponsibilities. 
801.6 Coordination with requirements under 

the National Environmental Policy Act 
(42 U.S.C. 4321 et seq.). 

801.7 Information requirements. 
801.8 Public participation. 

APPENDIX 1 TO PART 801—IDENTIFICATION OF 
PROPERTIES: GENERAL 

APPENDIX 2 TO PART 801—SPECIAL PROCE-
DURES FOR IDENTIFICATION AND CONSIDER-
ATION OF ARCHEOLOGICAL PROPERTIES IN 
AN URBAN CONTEXT 

AUTHORITY: Pub. L. 89–665, 80 Stat. 915 (16 
U.S.C. 470); Pub. L. 94–422, 90 Stat. 1320 (16 
U.S.C. 470(i)); Pub. L. 96–399, 94 Stat. 1619 (42 
U.S.C. 5320). 

SOURCE: 46 FR 42428, Aug. 20, 1981, unless 
otherwise noted. 

§ 801.1 Purpose and authorities. 

(a) These regulations are required by 
section 110(c) of the Housing and Com-
munity Development Act of 1980 
(HCDA) (42 U.S.C. 5320) and apply only 
to projects proposed to be funded by 
the Department of Housing and Urban 
Development (HUD) under the Urban 
Development Action Grant (UDAG) 
Program authorized by title I of the 
Housing and Community Development 
Act of 1974, as amended (42 U.S.C. 5301). 
These regulations establish an expe-
dited process for obtaining the com-
ments of the Council specifically for 
the UDAG program and, except as spe-
cifically provided, substitute for the 
Council’s regulations for the ‘‘Protec-
tion of Historic and Cultural Prop-
erties’’ (36 CFR part 800). 
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consequencies together, such as com-
mon timing or geography. An agency 
may wish to analyze these actions in 
the same impact statement. It should 
do so when the best way to assess ade-
quately the combined impacts of simi-
lar actions or reasonable alternatives 
to such actions is to treat them in a 
single impact statement. 

(b) Alternatives, which include: 
(1) No action alternative. 
(2) Other reasonable courses of ac-

tions. 
(3) Mitigation measures (not in the 

proposed action). 
(c) Impacts, which may be: (1) Direct; 

(2) indirect; (3) cumulative. 

§ 1508.26 Special expertise. 

Special expertise means statutory re-
sponsibility, agency mission, or related 
program experience. 

§ 1508.27 Significantly. 

Significantly as used in NEPA re-
quires considerations of both context 
and intensity: 

(a) Context. This means that the sig-
nificance of an action must be analyzed 
in several contexts such as society as a 
whole (human, national), the affected 
region, the affected interests, and the 
locality. Significance varies with the 
setting of the proposed action. For in-
stance, in the case of a site-specific ac-
tion, significance would usually depend 
upon the effects in the locale rather 
than in the world as a whole. Both 
short- and long-term effects are rel-
evant. 

(b) Intensity. This refers to the sever-
ity of impact. Responsible officials 
must bear in mind that more than one 
agency may make decisions about par-
tial aspects of a major action. The fol-
lowing should be considered in evalu-
ating intensity: 

(1) Impacts that may be both bene-
ficial and adverse. A significant effect 
may exist even if the Federal agency 
believes that on balance the effect will 
be beneficial. 

(2) The degree to which the proposed 
action affects public health or safety. 

(3) Unique characteristics of the geo-
graphic area such as proximity to his-
toric or cultural resources, park lands, 
prime farmlands, wetlands, wild and 

scenic rivers, or ecologically critical 
areas. 

(4) The degree to which the effects on 
the quality of the human environment 
are likely to be highly controversial. 

(5) The degree to which the possible 
effects on the human environment are 
highly uncertain or involve unique or 
unknown risks. 

(6) The degree to which the action 
may establish a precedent for future 
actions with significant effects or rep-
resents a decision in principle about a 
future consideration. 

(7) Whether the action is related to 
other actions with individually insig-
nificant but cumulatively significant 
impacts. Significance exists if it is rea-
sonable to anticipate a cumulatively 
significant impact on the environment. 
Significance cannot be avoided by 
terming an action temporary or by 
breaking it down into small component 
parts. 

(8) The degree to which the action 
may adversely affect districts, sites, 
highways, structures, or objects listed 
in or eligible for listing in the National 
Register of Historic Places or may 
cause loss or destruction of significant 
scientific, cultural, or historical re-
sources. 

(9) The degree to which the action 
may adversely affect an endangered or 
threatened species or its habitat that 
has been determined to be critical 
under the Endangered Species Act of 
1973. 

(10) Whether the action threatens a 
violation of Federal, State, or local law 
or requirements imposed for the pro-
tection of the environment. 

[43 FR 56003, Nov. 29, 1978; 44 FR 874, Jan. 3, 
1979] 

§ 1508.28 Tiering. 

Tiering refers to the coverage of gen-
eral matters in broader environmental 
impact statements (such as national 
program or policy statements) with 
subsequent narrower statements or en-
vironmental analyses (such as regional 
or basinwide program statements or ul-
timately site-specific statements) in-
corporating by reference the general 
discussions and concentrating solely on 
the issues specific to the statement 
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 /s/ James E. Adler 

                                                               James E. Adler 
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                                                               U.S. Nuclear Regulatory 
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                                                               11555 Rockville Pike 
                                                               Rockville, MD  20852                  
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