
October 17, 1978

J.A. Bouknight, Jr., Esq.
Lowenstein, Newman, Reis & Axelrad
1025 Connecticut Avenue, W.ll.
ltashington, D.C. 20036

Re: FloriIda Vower & Light Company,
St. Lucie Plant, Unit No. 2,
NRC Docket.No. 40-389A

Dear Lon:

Pursuant,to the discussions among all the parties at and after
the meeting of October 6, 1978, I have been authorized to state that
the, NRC Staff, the Department of Justice, and the Intervenors propose
that the following issues be added as Broad Issues in the St. Lucie
Unit No. 2 proceeding (appropriate numerals to be added): .

BROAD ISSUE

Whether Applicant,.alone or in concert with others, has acted,
is acting, or is there a danger that it mi'ght act in such a
way so as to create or maintain a situation inconsistent with
the antitrust laws':This includes, but is not limited to,
whether the Applicant"s actions, alone or in concert with
oth'ers, (1) have restricted, are restricting, or might re-
strict access to bulk power supply or bulk power supply markets
of smaller electric systems in Florida, or (2) have tended,
are tending, or may tend to preserve or expand its economic
power over bulk power supply (including generation, transmission,
or coordination) or over wholesale or retail markets].

BROAD ISSUE gl4% Jl' Isa
em'as

Applicant attempted to monopolize. or attempted to engage in
conduct such that a situation inconsistent with the Antitrust
laws has existed or presently exists'? t„This includes, but is
not limited to, whether the Applicant has attempted to hinder or
prevent competition among elect ic utilities or preserve or
expand its economic power over bulk power supply (including
generation, transmission, or coordination) or over wholesale or
retail markets].
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In addition, the Intervenors propose that the folio~(ing issue
be included:

BROAD ISSUE

whether Applicant and other electric utilities in Florida
(excluding the Intervenors) have the combined ability to
hinder, limit or prevent competition so as to create or
maintain a situation incansistent with the antitrust laws.

These, together with the issues adopted by the Board in the South
Dade proceeding (Prehearing Conference Order Ho. 1 dated July 29, 1976),
are the issues which the above parties believe, at this time, should
be the basis of the above-captioned St. Lucie Unit tto. 2 proceeding.
Please inform us as to your views on this matter.

Sincerely,

ccc: Jerome Saltzman
Robert A. Jablon, Esq.
Hel Berger. Esq.

Fredric D. Chanatlia
Counsel for NRC Staff

Distribution:
REG Central. Files
PDR - LPDR
ASLB
JSaltzman
JRutberg
BVogler
LDewey
FChanania
Formal Files
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OFFICE OF THE
SECRETARY

UNITED STATES
N EAR REGVLATORY COIVIMISSIO

WASHINGTON, D. C. 20555

August 16, 1978

Director
Office of the Federal Register
National Archives and Records Service
Washington, D. C. 20403

Dear Sir:

Enclosed for publication in the Federal Register are an original
and two certified copies of a document entitled:

FLORIDA POWER AIID LIGHT COMPANY

Docket Nos, 50-389A
P-636A

MEMORANDUM AND ORDER

Publication of the above document at the earliest possible date would
be appreciated.

This material is to be charged to requisition number D-149.

Sincerely,

Samuel J, Chilk
Secretary of the Commission

Enclosures:
Original and 2 certified copies

bcc: eco Cm~rwneh
Office of Public Affairs
Executive Legal Director
Office of Congressional Affairs
Office of the General Counsel
SECY — C&R Branch
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMXSSXON

FIORIDA POWER 8r, LXGHT COMPANY
(St. Lucie Plant, Unit No. 2)

FIORXDA POWER 5 LIGHT COMPANY
(South Dade)

*

Docket No. 50-389A

Docket No. P-636-A

MEMORANDUM AND ORDER

The Commission's Memorandum and Order of June 21,

1978 directed the Licensing Board to proceed expeditiously

with further proceedings in St. Lucie 2, Docket No'. 50-389A.

The St. Lucie 2 proceeding had been interrupted pending

appeal and review after the Board granted intervention and
c

ordered an antitrust hearing in its Memorandum and Order

dated April 5, 1977. The proceeding will now resume with

the special prehearing conference 'required by 10 CFR

52.75la .

The proceeding in South Dade, Docket No. P-636-A has

been suspended since the Board's Memorandum and Order dated

March 2, 1977. The Board now revives that proceeding, at

least temporarily, to consider the status of parties and

consolidation with St. Lucie 2. A prehearing conference

in the South Dade proceeding, pursuant to 10 CFR g2.752,

will be conducted concurrently with the special prehearing

conference in the St. Lucie 2 proceeding.
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All parties in both proceedings or their counsel are

directed to appear and to participate in the respective

proceedings on September 19, 1978, beginning at 9:30. A.M.

at: "

NRC Hearing Room
5th'loor —West Towers Bldg.
4350 E/W Highway
Bethesda, Maryland 20014

Xn addition to the matters required to be considered

by the provisions of 10 CPR 52.75la the Board requests that

the parties be prepared to discuss the following:
1. Should the proceeding in South Dade be consolidated

with the St. Lucie 2 proceeding?

".~;2. Would Seminole Cooperatives be a party in con-

solidated proceedings?

3. With or without consolidation, is it feasible to

incorporate the South Dade discovery record into St. Lucie 2'?

4. Are the stipulated issues in controversy in South

Dade suitable for St. Lucie 2'? Consider the Commission's

5. What effect does the late entry of the Department

of Justice into the proceedings have upon the desirability
of incorporating discovery and the stipulation of issues

from South Dade into St. Lucie 2'? To what extent will the

Department participate in the proceedings, and to what extent

does it take the proceedings as it finds them7



6. What may be the effect of the Commission's order

dated July 27, 1978 concerning Gainesville v. FPErL in the

Fifth Circuit?'. Xs "the time ripe for the NRC staff and the

Department of Justice to take a position in the controversy?

8. Xs there a change in the positions of the appli-
cant, Florida Cities and Seminole Cooperatives? Is settle-
ment possible? Can the Board aid in settlement discussions?

9. Summarize the pending motions of individual Florida

cities to withdraw from and to be admitted to the pro-
ceedings and their effects upon the proceedings.

10. What is the effect of the new Rules of Practice

effective May 26, 1978 upon the proceedings?

ll. Other matters raised by the parties and members
'

of the Board.

BY ORDER OF THE BOARD.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

W/
Xvan W. Smith, Chairman

Dated at Bethesda, Maryland

this 14th day of August, 1978.
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- GEORGE SPIEGEL
ROBERT Cc MCDIARMIO
SANDRA J. STREBEL
ROBERT A. JABLON
JAMES N. HORWOOD
ALANJ. ROTH
FRANCES E. FRANCIS
DANIEI. I. DAVIDSON
THOMAS N. MCHUGH. JR.
DANIEL'.GUTTMAN
PETER K. MATT
DAVID R. STRAUS

LAW OFFICES

SPIEGEL c'0 MCDIAR~IID
2600 VIRGINIAAVENUE. N.W.

WASHINGTON, D.C. 20037

TELEPHONE I202) 333-4SOO

TELECOPIER (202) 333.2974

February 27, 1979

BONNIE S. BLAIR
ROBERT HARLEY BEAR
THOMAS C. TRAUGER
JOHN MICHAELAORAGNA
CYNTHIAS, BOGORAD

IMASSACMVSSTTS SAR ONI Y)
GARY J. NEWELL
MARC R. POIRIER

Xvan W. Smith, Esq., Chairman *

Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Re: Florida Power 6 Li ht Com an (St.'Lucie Plant, Unit
No. 2)',. Docket. No. 50-389A: Additions .and Deletions
of Parties

Dear 'Chairman Smith:
'Il enclose a copy of a proposed order covering the addition

and deletion of .parties; This proposed order'has been approved
by all parties.

Please accept my personal apology to you and the Board for
its not having been filed earlier. The only explanation is that
there was a failure of communication within my office. X am
embarrassed that because of my error, my clients would be out of
compliance with the Board's order. T. further regret my own
failure to fulfillmy obligations to the Board.

I take note that there are no additions of parties. St.
Cloud and .Key West,'ho sought to be added as parties in Docket
No. P-636-A, joined in the August 9, 1976 joint petition in this
docket.





Ivan W. Smith February 27, l979

Please treat this letter as a motion in accordance with
Page 52 of your Memorandum and Order on Discovery. Because of
the circumstances, I am filing it in the form of a personalletter.

Sincerely,

Robert A. Jablon
Attorney for the Florida MunicipalUtilities Association, the Fort
Pierce Utilities Authority of the
City of Fort Pierce, the Gainesville-
Alachua County Regional Electric Water
and Sewer Utilities, the Lake WorthUtilities Authority, the Utilities
Commission of the City of New Smyrna
Beach, the Orlando Utilities Commission,
the Sebring Utilities Commission', and
the Cities of Alachua, Bartow, Fort
Meade, Key-West, Lake Helen, Mount
Dora, Newberry, St. Cloud, and
Tallahassee, Florida

cc: Hon. Valentine B. Deale
Hon. Robert M. Lazo
All Parties



UNITED -STATES OF AMERICA
NUCLEAR REGULATORY,

COMMISSION'n

the Matter of
FLORIDA POWER & LIGHT COMPANY

(St. Lucie Plant, Unit No. 2)

)
)
)
)
)

Docket No. 50-389A

ORDER

On August 6, l976, the Fort Pierce Utilities Authority
of the City of Fort Pierce, the Gainesville-Alachua County

Regional Electric Water and Sewer Utilities,, the Lake Worth

Utilities Authority, the Utilities Commission of the City of
New Smyrna Beach, the Orlando Utilities Commission, the Sebring

Utilities Commission and the Cities of Alachua, Bartow, Bushnell,

Chattahoochee, Daytona Beach, Fort Meade, Key West, Lake Helen,

Leesburg, Mount Dora, Newberry, Qunicy, St. Cloud, Tallahassee, and

Williston, Florida, and the Florida. Municipal Utilities Association,
petitioned for leave to intervene and requested a hearing in the

above-captioned proceeding.

By motions variously dated, the Cities of Bushnell, Chatta-

hoochee, Daytona Beach, Leesburg, Quincy and Williston, Florida,
have requested leave to withdraw from participation in the instant
proceeding. The Board grants the motions of the Cities of Bushnell,

Chattahoochee, Daytona Beach, Leesburg, Qunicy and Williston, Florida,
to withdraw their participation in the instant proceeding.



BY ORDER OF THE BOARD.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Dated at, Washington, D. C., this
day of March 1979

Ivan W. Smith, Chairman



CERTI F ICATE,OF SERVICE

I hereby certify that the foregoing letter from
II

R.,A..Jablon, Esquire, to Ivan W. Smith, Esq., Chairman of
the Atomic Safety and. Licensing Board, U. S. Nuclear

Regulatory Commission, dated February 27, 1979,- has .been

served on the following persons by hand delivery* or depo-

siting copies in the United States mail, first class postage

prepaid, on February 27, 1979:

Herbert Dym, -Esq.
Daniel Gribbon, Esq.
Joanne Grossman, Esq.
Covington 6 Burling
888 16th Street, N.W.
Washington, D.C. 20006

,*Lee Dewey, Esq.
Fred Chanania, Esq.
Dave Evans, Esq.
Office of Executive

Legal Director
Nuclear Regulatory

Commission
Washington, D.C. 20555

*Jerome Saltzman
Chief
Antitrust a Indemnity

Group
Nuclear Regulatory

Commission
Washington, D.C. 20555

*Ivan W. Smith, Esq.
Office of the Secretary
Nuclear Regulatory Commission
Washing ton, D.C. 20555

*Robert M. Lazo, Esq.
Atomic Safety and Licensing

Board Panel
Nuclear Regulatory Comission
Washington, D.C, 20555

Mel Berger, Esq.
Mildred Calhoun, Esq.
Antitrust Department
Department of Justice
1101 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

John E. Mathews, Jr., Esq.
Mathews, Osborne, Ehrlich,
McNatt, Gobelman & Cobb

1500 American Heritage Life
Building

Jacksonville, Florida 32202

J.A. Bouknight, Jr., Esq.
E. Gregory'Barnes, Esq.
Lowenstein, Newman, Reis &
Axelrad

1025 Connecticut Avenue, N.W.
Washington, D.C. 20036

*Chief, Docketing and Service
Section

Office of the Secretary
Nuclear Regulatory Commission
Washington, D.C. 20555

*Valentine, B. Deale, Esq.
Atomic Safety and Licensing

Board Panel
Nuclear Regulatory Commission
Washing ton, D.C. 20555

Robert A. Jablon
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

age

In the Matter of
FU)RIDA POWER 5 L'IGHT COMPANY

(St. Lucie .Plant, Unit No. 2)

)
)
) Docket No. 50-389A
)
)

MEMORANDUM AND ORDER ON DISCOVERY

The Board has before it the parties'iscovery
1/

requests, motions and related papers. All adversary

1/ These papers are: (1) First Joint Request of the NRC's
Regulatory Staff, United States Department of Justice
and Intervenors For Interrogatories and for Production
of Documents by Applicant dated October 31, 1978 ("Joint
Request" ); (2) Florida Cities'nitial Interrogatories
and Request for Production of Documents by Applicant
dated October 31, 1978 ('..'Florida Cities'equest" ); (3)
Applicant's Interrogatories to Intervenor Florida
Cities and Requests for Production of Documents dated
October 31, 1978; (4) Memorandum of Understanding dated
December ll, 1978 by all parties to clarify discovery

~ requests ("Memorandum of Understanding" ); (5) Applicant's
Objections to Discovery Requests and Motion for a Pro-
tective'Order dated December 11, 1978 ("Applicant's
Objections" or "Applicant's Motion"); (6) Statement of
Florida Cities'bjections to Applicant's Interrogatories
to Intervenor Florida Cities and Requests for Production
of Documents dated December ll, 1978 ("Florida

Cities'bjections"); (7) NRC Staff's'Response to Applicant's
Objections to Discovery Requests and Motion for a Pro-
tective Order dated December 22, 1978 ("Staff's
Response" ); (8) Response of Department of Justice to
Applicant's Objections to Discovery Requests and Motion
for a Protective Order dated December 22, 1978
(Department's Response); and (9) Florida Cities'e-
sponse to Applicant's Objections to Interrogatories
and Motion for a Protective Order dated December 22,
1978 ("Florida Cities'esponse" ).



parties seek discovery of the Applicant, Florida Power and

Light Company. The Applicant objects in part and seeks a

protective order. Applicant does not now request discovery

of the NRC Staff nor the Department of Justice, but has

filed discovery requests to the Intervenor Florida Cities
to which Florida Cities objects in part.

I. APPLICANT'S OBJECTIONS AND MOTION
FOR PROTECTIVE ORDER

Applicant objects to (a) the time period covered by

the requests; (b) discovery requests concerning its
legislative activities, raising a Noerr-Pennington doctrine

objection to these requests; and (c) to requests which it
asserts would impose substantial and unreasonable search

burdens. In addition the Applicant requests a protective
order pertaining to the use of confidential and proprietary
information or trade secrets.

A. Relevant Time Period For
General Discovery

Applicant objects in general to requests that seek

.information for time periods prior to January 1, 1972 be-

cause 1972 is the year that Florida Power and Light

Company first gave consideration t o the St. Lucie Unit No. 2

plant. Applicant would not bar all requests for earlier



data but would require that each such request be made by

separate motion demonstrating relevance and good cause.

Applicant's Objections, p.3.
Even though. Section 105(c). of the Atomic Energy Act

requires a determination as to whether the activities under

the license would create or maintain a situation-incon-
sistent with the antitrust laws, Applicant argues, as we

understand it, that a situation existing even a short time

prior to 1972 would be irrelevant. Applicant's Objections,

p.6.
Applicant's reasoning for urging a 1972 cutoff date is

faulty on its face. Its nomination for the relevant period

would not be realistic unless the antitrust situation under

analysis would be one that sprang full blown into existence

without antecedence in 1972. In the Wolf Creek antitrust
proceeding the Appeal Board, in discussing the relationship
between the alleged "situation inconsistent" and the acti-
vities under the proposed license, stated the obvious when

it noted that "maintain" under Section 105(c) may refer to

a preexisting situation. — While here the Applicant is2/

referring to the year the facility was first considered,

not licensed, the reasoning is the same. The relevant

2/ In the Matter of Kansas Gas and Electric Com any (Wolf
Creek Generating Station, Unit 1 , ALAB-279, 1 NRC 559,
568, 569 (1975).



period for discovery must be determined by the circumstances

of the alleged situation inconsistent with the antitrust laws,

not the planning of the nuclear, facility.
The Board- believes that the Applicant presents a

better argument to preserve ~ the January 1, 1965 date es-
3/tablished by the Board in the South Dade proceeding.

Many items in the Joint Request and the Cities'equest pre-

date the 1965 cutoff date. In our.order below we also im-

pose a version of the 1965 cutoff date.

In their Joint Request, the parties adverse to Applicant

have selected January 1, 1965 as their general cutoff date

for documents unless an earlier date is specified. Joint

Request, p.6. The Staff, in defending the Joint Request,

discusses why those requests demanding information from

before 1965 are appropriate. This is a separate con-

sideration which we take up later . Xn connection with these

arguments, and in challenging Applicant's 1972 cutoff pro-

posal, the Staff argues that, although it voluntarily employed

a general cutoff date of 1965, this Board is without authority
to impose this date or any date upon the parties. e.g.,
Staff Response, pp.l5, 16.

3/ Florida Power and Light Com any (South Dade Nuclear
Units Docket No. P-636A, Second Prehearing Conference
Order dated February 22, 1977. The Board in the South
Date proceeding also provided that information could be
discovered from prior to the 1965 cutoff date if it
relates substantially to events or situations after that
date.



The Staff argues that under the Commission's discovery

rules, 10 CFR 52.740(b)(1), the standard for discovery is
any matter not privileged which is relevant to the subject

..matter involved in the proceeding. The Staff argues that

these are broad and liberal discovery rules as are the

Federal Rules of Civil Procedure, Rule 26(b), upon which

the Commission's Rule is modeled. The Staff states further
that there are no Commission decisions limiting the definition of
"relevancy" to a time period and that, when relevancy has

been shown, discovery must follow. The Staff further points

out that in accordance with 52.740(b), any limitation by the

presiding officer mus't be in accordance with that @ection. Staff
Response, pp. 2-5.

We agree with almost all of the Staff's arguments but

not its conclusion. Indeed Commission's discovery rules

are liberal. The basic test for limiting discovery is one

of relevancy to the subject matter involved in the pro-

ceeding whether it be admissible at the hearing or not. We

agree that we are without authority to ignore the Commission's

discovery regulations if, for example as the Staff suggests,

the Manual For Com lex Liti ation would seem to lead us to

do so. Staff Response, p.l6.



The Staff argues that the imposition of a cutoff date

would improperly shift to the party seeking discovery some

burden it did not already carry. Apparently this would be

a demonstration of relevancy. Staff Response, e.g., p.l5.
The Staff believes that a cutoff date would improperly

relieve the party opposing discovery of a burden imposed

upon it by the Commission's discovery rules, apparently

the need to demonstrate an unjustified and burdensome

search. Id. These two considerations are mismatched;

they don't meet. The Commission's rules require that, at

the threshhold, discovery requests be relevant to the sub-
4/

ject matter of the proceeding. The responsibility to

seek a protective order does not arise unless relevancy is
shown.

It is possible that the Staff does not fully appreciate

why discovery cutoff dates are set. The Board in South Dade

could not and did not impose a cutoff date for the purpose

-of adding a procedural time limitation to 52.740 nor does

this Board in our ruling below. The cutoff date is for the

purpose of making a preliminary ~ruling about relevancy for dis-
covery. This authority is not challenged by any party. The

"cutoff" date is a misnomer. It doesn't actually cut off

4/ This includes information reasonably calculated to lead
to the discovery of, admissible evidence. l0 CFR 52.740
(b) (l).



discovery. It is only a date after wh'ich, in the dimension

of time, relevancy may be assumed for discovery purposes.

Requests for information from before that date must show

that the information requested is relevant in time to the

situation to be created or maintained by the licensed acti-
vities. If the information sought is relevant, and not

otherwise barred, it may be discovered no matter how old

upon a reasonable showing. This is entirely consistent

with 52.740(b) and Rule 26(b) which in turn are consistent

with the Manual For Com lex Liti ation Part I Section 4.30.

7lith respect to the question of a cutoff date for
discovery and those Joint Requests which predate 1972, the

Department of Justice, opposing a cutoff date, reminds us

that "... [I]t is only with the benefit of historical
significance that the present conduct of firms with market

power -can be meaningfully evaluated...." The Department

cites cases demonstrating that the level and breadth of

discovery in antitrust cases exceeds that required in other

types of litigation and cases where evidence predated litiga-
5/tion by as much as 42 years. — Department's Response 5-7.

The Department requests an opportunity to show good cause

to discover -data from prior to any cutoff date established

by the Board.

5/ Banana Service Co.'v. United Fruit Ca , 15 F.R.D. 106,
108 D. Mass. 1 53). Federal Trade Commission v.
Cement Institute 333 U.S. 638 . 1948 . Caldwell-Clements,
Inc. v. McGraw-Hill Publishing Co., 12 F.R.D. 531, 536
78.D.N.Y. . ese cases are also cited by Florida
Cities.



In its response Florida Cities argues against Florida

Power and Light Company 's proposed 1972 cutoff date (p. 59)

but offers to accept a general 1965 cutoff date if an agree-

ment can be reached wherein (a) Applicant does not plan t'o

claim affirmatively that Florida Cities have a burden of

proving facts before 1965 to obtain relief, (b) agrees not

to raise defenses based upon or dependent upon occurrences

before 1965 and (c) admits to the facts set i'orth in City

of Gainesville v. Florida Power 5 Light Com any, 573 F.2d

292 (5th Cir. 1978), cert. denied, U.S.

47 U.S.L.W. 3329 (November 14, 1978) .

The parties adverse to Applicant allege that the

Gainesville case, involving allegations of a conspiracy to
allocate markets, has important relevance to the issues in
our proc'ceding.

The Board believes that it is very unlikely that the

Applicant will agree to all three of Florida, Cities con-

ditions, -particularly the one involving Gainesville.

While the parties are encouraged to agree wherever possible

we will not interrupt this proceeding for that particular
purpose.

However Florida Cities makes an important point. In

the trial of this litigation the parties relying upon

evidence, either defensively or in their respective cases in.
chief, which predates the 1965 cutoff date, must be prepared



to allow the other parties to follow the evidentiary trail.
Responses to discovery requests should be made with this in
mind

The Board rules that January 1, 1965 shall be the general

cutoff date for discovery. We have selected this date for
several reasons. It is relatively efficient. It was used

in the South Dade discovery, and, as the Applicant observes,

much work has already been invested in file searches under

a 1965 cutoff. .Applicant's Objections, pp. 5,6.

1965 is approximately 10 years prior to the beginning

of this litigation, bearing in mind that Florida Cities
attempted to include St. Lucie-2 in its South Dade inter-
vention. Ten years appears to have been successfully em-

ployed as a general time period limitation in other anti-
trust litigations. The Manual for Complex Litigation,
Part I, Sec. 4.30, cited by Applicant in support of its
position, comments upon the ten-year cutoff period used

by Judge Holtzoff. in United States v. Maryland and Virginia
Milk Producers Association, 20 F.R.D. 441 (D.D.C. 1957).
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This was an injunction case which, as here, involved allega-
6/tions of restraint of trade and attempts to monopolize.—

Other cases cited by Applicant are consistent with a

ten-year discovery period . In Austin Theatre Inc . v.

Warner Bms. Pictures Inc ., 30 F.R.D. 156 (S.D.N.Y. 1958)

the Court imposed an absolute ten-year discovery limita-
tion while in United'tates v. Grinnell, 30 F.R.D. 358

(D.R.I. 1962) a ten-year period for general discovery was

deemed adequate.

Another factor we have considered in extablishing a

1965 cutoff date instead of a later one as urged by Applicant

is that the Court of Appeals in Gainesville referred

frequently to episodes occurring in 1965 (573 F.2d at 295,

299, 301) as well as to incidents transpiring before that

6/ Judge Holtzoff's reasoning cited by the Manual for Complex
Litigation is particularly relevant to the proceeding be-
fore us where the Judge noted: "... one device,(to
shorten these proceedings)- is to reduce the period to be
covered by the evidence to a reasonable length. Bearing
in mind that the ultimate question in a civil suit for
an injunction is whether at the time of the trial acts
are being committed or threatened they should be en-
joined for the future." 20 F.R.D. at 443. Xn this
.proceeding, unlike a private action for damages, we must
look at the situation which exists at the time of
licensing and is likely to exist in the future even
though we refer to historical information to understand
the situation.



date. e.g., 573 F.2d. at 297. Finally, it must be noted

that the Board, in ruling on a relevant period for discovery,

is called upon to determine this controversy at this point

without much information; certainly we know far less about

the case than the'arties do. We must therefore rely some-

what-upon our subjective judgment as to an appropriate cut-
off date. January 1, 1965 seems about right. This, however,

.brings to the fore the concern raised by the Staff, that is,
the Board, in setting a discovery cutoff date, may thereby

be setting a limit on .the presentation of evidence at the

hearing. Staff Response p. 16. This is not our intent.
While it may be desirable to set time periods for some

purposes for the hearing, this. will not be determined until
7/

a later stage of the proceeding.

7/ Even though the Court in Austin Theatre, ~su ra set a
narrow time period for discovery it recognized that
proof would not be limited to that period. 30 F.R.D.
157 .
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B. S ecific Discovery Requests're-dating 1965

In ruling upon discovery requests predating 1965, the

Board has been liberal, consistent with the Commission's

discovery rules and the broad requirements of antitrust
s/litigation. The standard is that there be a reasonable

possibility oi'elevancy — not a showing of relevancy plus

good cause. Certain requests would be obviously appropriate,

for example where an agreement entered into prior to 1965

extends to a period after 1965. Not so obvious, but still
appropriate, would be events which occurred before 1965

but had effect after that period.

.Recognizing that the forces that shape an industry may

continue for decades, we have been particularly liberal in
granting pre-1965 discovery of information pertaining to the

basic structure of the industry in the relevant market. This

also is consistent with the example cited by Applicant in
the Manual For Complex Litigation, Bart I., Sec. 4.30.

The Court in Maryland and Virginia Milk Producers, s~ura,

stressing the need for a short discovery period, nevertheless

permitted "a much longer time" than ten years for discovery

8/ "It is well known that the preparation and proof of anti-
trust cases requires the study and investigation of a

, multitude of facts and documents." Banana Service Co.
15 F.R.D. at 108.



where the allegation concerned acquisitions challenged
9/under Section 7 of the Clayton Act.—

In Grinnell, ~su ra, the Court permitted an exception

to the ten-years'iscovery period'o permit discovery of

an agreement between competitors entered into 55 years

before. 30 F.R.D. 358,360. And in the Gainesville, decision,

~su ra the Circuit Court began its analysis with the situation
as it existed during World War II. 573 F. 2d 294.

Below as we have ruled upon the discovery request

challenges based upon time period, we have denied the ob-

jection where, on the face of the request, the relevancy to

the post-1964 period is probable. Where relevance is not

clear we have deferred ruling for further explanation.

Where data are easily produced, such as the annual reports

requested in Joint Request No. 2, we have leaned toward

denying the objection. This is because there is no in-
herent requirement for a cutoff date in discovery.

9/ 20 F.R.D., 443. The length of the "much longer time"
is not revealed in the reported decision.



1. Joint Request Predating 1965

Joint Requests numbered 24, 25, 29, -30, 33, 41, 56 and

76 seek information from as early 'as 1950. Joint Requests

numbered 2, 8, 26 and 48 go back as. far as 1955. Joint

Requests numbered 12 and 39 are as early as 1960. The

Applicant objects to each of these Requests solely on the

basis of remoteness in time to the relevant period.

Joint Requests 2, 8, 12, 26, 39 and 48 request in-
formation from 1955 or 1960. They seem to be reasonably

designed to lead to the discovery of admissible evidence

and, for this reason, the objections are denied. However,

the Board does not understand the meaning of the phrase,

"3'Fhere the response to (b) is affirmative," in Joint

Request =48(c). Since Applicant has objected to Joint

Request 48 solely on the basis of time relevance, apparently

this request is clear to the parties. Applicant may re-
quest a clarification if it is required.

Joint Requests 24, 25, and 33 request information

back to 1950. For the purpose of keeping the scope of the

proceeding reasonably bounded, the Board will grant these

requests only back to 1955. For the same reason the Board

will grant Joint Request 41 only for information created

since January 1, 1960. However the parties seeking dis-
covery may file an explanation as to why the information

sought in Joint Request 41 prior te -1960 is warranted.
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Joint Requests .29 and 30 seek information since 1950

concerning territorial allocation agreements and acquisi-

tions. Because of the obvious importance of this informa-

tion to the structure of the industry in the relevant market,

the Board grants the request without curtailment, i.e.,
the information must be produced from 1950.

The relevance of the information requested in Joint

Requests '56 and 76 to the general post-1964 discovery

period is not obvious. Therefore the Board defers ruling
upon Joint Requests 56 and 76 until the parties seeking

discovery file further information explaining the relevance

of these requests.

2. Florida Cities'equests Predating 1965

Cities'equests numbered 5, 6, 12, 16, 17 and 20

extend back to 1950. Cities'equests numbered 9, 10,

14, 21, 24, 31 and 40 go back.to 1955. Cities Requests 8,

ll(a), 22, 39 and 42 go back to 1960. Florida
Cities'equests

14, 17, 20A, 21 and 24 also pre-date .1965 but are

objected to- by the Applicant on other bases, and we. rule
upon those separately below.

Florida Cities'equests 9, 10, 22 and 31 request

information from 1955 or 1960. They seem reasonably

capable of leading to the discovery of admissible evidence
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and the requests are granted as stated. Florida
Cities'equest

ll.a. requests all information prior to 1960 con-

cerning the development of nuclear generating capacity in
Florida. The request should be bounded. Therefore the

Board grants the request but it shall be limited to informa-

tion created since 1955.

Florida Cities'equests 5 and 6 request information

dating back to 1950, but, to limit the scope of the pro-

ceeding, the Board grants the requests for only since 1955.

However Cities'equests 12 and 16 which also request in-
formation since 1950 are granted as stated because the re-
quested information pertains to allegations concerning the

horizontal division of markets.

The Board defers ruling on Cities'equests 8', 39, 40

and 42 until Florida Cities files further justification.



17

C. Discovery of Le islative Activities
Applicant objects to Joint Request 58 and

Cities'equests

14, 20A, 21(e), 21(f), 29(h) and 34 which refer

to Applicant's legislative activities. Applicant asserts

that, under Eastern Railroad Pres. Conference v. Noerr

Motor Frei ht Inc., 365 U.S. 127 (1961) and United Mine

(

activities designed to influence legislation cannot be the

basis for a finding of an inconsistency with the antitrust
laws. These cases are the foundation for the legal

principle referred to as the Noerr-Pennin ton doctrine.

According to Applicant, under the doctrine, the material

requested cannot be relevant nor even reasonably calculated

to lead to the discovery of admissible evidence and is
therefore immune from discovery.

Similar requests, objections and arguments on the

same issues were before the Board in South Dade. The-

Applicant also presents an argument concerning the "chilling
effect" on the exercise of First Amendment x'ights which could

flow from permitting discovery of its legislative'activities,
and cites new case law concerning the status of corporations

under the First Amendment. Having considered the new
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arguments raised by Applicants, and having evaluated the

entire First Amendment issue, this Board,'s did the Board

in South Dade, concludes that there is no absolute immunity

from discovery bestowed upon PP%L's legislative activities
by the Noerr-Pennin ton doctrine.

No party denies Applicant's argnment that Noerr-

Pennington will operate to immunize those legitimately

petitioning the government, or exercising other First
Amendment rights, from liability under the antitrust laws,

even where the challenged activities were conducted for

purposes condemned by the antitrust laws. This was the
10/

holding in Noerr and restated in Pennington.

Applicant touches upon the pertinent considerations in

its brief in support of its objections, but its analysis is

too simple; no liability, therefore no relevance, therefore

no potential evidence, therefore no discovery. Applicant's

Objections, p. 11. As noted above, under Rule 26(b) and

specifically under the NRC discovery rules, "It is not

grounds for objection that the information sought will be

inadmissible at the hearing if the information sought appears

reasonably calculated to lead to the discovery of admissible

evidence." 10 CFR 52;740(b)(1). The challenged discovery

~/ See also California Transport v. Trucking Unlimited,
404 U.S. 50 , 510-11. 1972
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requests are, in general, designed to perform'at least this
minimum function. The Noerr-Pennington cases go to the

substantive protection of the First Amendment; nothing in

them immunizes litigants from discovery. For this reason

alone appropriate discovery into Applicant's legislative
activities must be permitted.

But the parties adverse to Applicant go much farther.

They point out that the information sought to be discovered

may well be directly admissible as evidence, despite the

undisputed Noerr-Pennington protections. We agree.

In Pennington, the Court stated that even where the

conduct (to eliminate competition) was not illegal because

of the First Amendment:

It would of course still be within the
province of the trial judge to admit this
evidence, if he deemed it probative and
not unduly prejudicial, under the "es-
tablished judicial rule of evidence that
testimony of prior or subsequent trans-
actions, which for some reason are barred
from forming the basis for a suit, may
nevertheless be introduced if it tends
reasonably to show the purpose and character
of the particular transactions under scrutiny..

[Citations omitted]"
381 U.S. at 670, n.3.

Other cases recognize exceptions to the Noerr

Pennington doctrine. Woods Ex loration 5 Pro. Co. v.

Aluminum Co. of America, 438 F.2d 1286 (5th Cir. 1971)



- 20

cert . denied . 404 U.S . 1047 (1972) involved a situation

where filing of false information with a State agency was

held not to be an actual attempt to influence government

policy. The Court stated:

Basic to Noerr is a belief that regulation
of competition by the political process is
legitimate and not proscribed by the Sherman
Act, an enactment which is itself a political
decision. For the political process to be
effective there must be freedom of access,
regardless of motive, to ensure the "right
of the people to inform their representa-
tives in government of their desires with
respect to the passage or enforcement of
laws." [Citations omitted] Where these
political considerations are absent the
Noerr doctrine is inapplicable. [Citation
omitted] The policies oi'he Sherman Act
should not be sacrificed simply because
defendants employ governmental processes to
accomplish antimompetitive purposes.
Otherwise, with governmental activities
abounding about us, government could
engineer= many to antitrust havens. We
think that the doctrine should not be
extended unless the factors upon which
Noerr rested are present and require the
same result.

438 F.2d at 1296, 1297.

In Sacramento Coca-Cola Bot. Co. v. Chauffeurs etc.
Loc. 150, 440 F.2d. 1096 (9th Cir. 1971) the Court re-
fused to extend Noerr-Pennin ton to a type of communica-

tion between the people and the government where the

communication includes threats and other coercive measures.
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Another form of exception to Noerr-Pennington was

recognized in George R. Whitten Jr. Xnc. v. Paddock

Pool Builders Inc., 424 F.2d 25, 33, 34 (First Cir. 1970)

where the immunity did not extend to efforts to influence

public officials where the government was functioning in
its proprietary capacity. as a prospective purchaser in a

commercial transaction.

The Noerr case itself recognized that "sham" efforts
to influence government, (meaning asserted efforts which

were not really efforts, compared to real efforts employing

sham methods), would not be protected. The Court stated:

There may be situations in which a publicity
campaign, ostensibly directed toward in-
fluencing governmental action, is a mere
sham to cover what is actually nothing more
than an attempt to interfere directly with
the business relationships of a competitor
and the application of the Sherman Act
would be justified. But this certainly is
not the case here.

365 U.S. 144

The Court reaffirmed the "mere sham" exception in

administrative and judicial processes in Ott'er

Tail Power Co. v. United States, 410 U.S. 365, 380 (1973)

and 417 U.S. 901 (1974).

The foregoing cases establish'beyond serious dispute

that legislative activities are at least discoverable,

and may fall within one or more exceptions to Noerr-Pennington.
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Applicant begrudgingly recognizes this, at least with

respect to the "sham" exception, but states that there

has been no allegation of "sham" and that its adversaries

must first make a prima facie showing that a "sham."

exception may exist. Applicant's Objections, pp. 14, 15.

We think that, at the discovery phase, Applicant has

improperly shifted the burden. We don't know yet how or

if the Applicant will assert the Noerr-Pennington doctrine

at the hearing or whether any. exception will apply. The

parties cannot produce prima facie evidence of a sham

exception, or proprietory function exception, or other

exception until after discovery, which we must permit

where appropriate.

The foregoing cases deal with exceptions to Noerr-
*' *.

cant asserts that permitting discovery in this case may

have a "chilling effect" in its willingness to participate
in legislative and administrative decision-making processes.

Applicant's Objections, pp. 11-12. This is an important

point worthy of careful consideration.'n support, Applicant

cites a line of cases where discovery itself may be the

instrumentality in denying First Amendment rights or in

defeating a strong public interest in protecting con-

fidential statements.'
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The prospect of such a chilling effect
upon the exercise of constitutionally
protected rights has been sufficient
reason to deny discovery and disclosure
of records in other areas of law. See
NAACP v. Alabama, 357 U.S. 449, 460-6K
71195 ) (Supreme Court:denies Alabama's
efforts to obtain NAACP's membership
lists, as disclosure would abridge the
members'irst Amendment rights);
Baker v. F 8c F Investment, 470 F.2d
7~72d Cir. 1972, cert. denied, 411
U.S. 966 (1973) (although there is no
absolute privilege for journalists,
their First Amendment rights are en-
titled to protection and disclosure of
confidential news source will not be
ordered where such matters are not at
the heart of the moving party's case);
cf. Bredice v. Doctors Hos ital, Inc.,
50 F.R.D. 249, op. adhered to, 51 F.R.D.
187 '(D.D.C. 197~0, ale d, 479 F.2d 920
(D.C. Cir. 1973) (minutes and reports of
defendant hospital's staff meetings con-
cerning death of plaintiff's decedent not
subject to discovery in malpractice
action without showing of exceptional
necessity, in view of strong public
interest in encouraging such meetings,
which are designed =to evaluate clinical
work and improve care).

Applicant's Objections, p. 12.

In each of the "chilling effect" cases a balancing

was made, just as we must do here. In NAACP the balance

was between the State's need for the information, which

was found to be insufficient, compared with the threat to
the members'ights to associate freely and other

Constitutionally protected activities. 357 U.S. 460-462
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compared -with 357 U.S. 463-465. In Baker there was a

balancing of public policy in favor of the free availa-

bility of news compared with need for the information.

There the court observed that, in making the balancing,

courts must rely on both judicial precedent and a well-
informed judgment as to the proper federal public policy

to be followed in each case. 470 F.2d at 781. Bredice v.

~Hos ital is factually remote from this case, hut in any

event, does not stand for an absolute bar to discovery,

even in the face of such extreme justification for with-

holding information.

Applicant merely asserts,- but does not explain, a

"chilling effect"." It is possible that an exhaustive

disclosure of FP8rL's legislative activities may have some

such effect. Against this we must balance the public

interest in a complete record, and, while we are at it,
take into account the fact that Florida Cities .also has

First Amendment rights to petition its governments These

rights could be frustrated if such discovery were to be

barred. We do not believe that, in this case, FPfhL-, a

large power utility, will be significantly thwarted in,
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influencing its.government simply by revealing how it has

done so in the past.

Applicant requests that we consider that, since the

discovery rulings in South Dade, the Supreme Court has

'eterminedthat corporations, offering their views on

proposed legislation, do so under the aegis of the First
Amendment. First National Bank of Boston v. Bellotti.

U.S. (1978), 55 L. Ed. 2d 707, 46 U.S. L.W.

(April 25, 1978) . See Applicant 's Objections, pp. 10, 14.

The Corporation/First Amendment dispute between Applicant

and'lorida Cities has aspects of a feud between strawmen.

It had its genesis when Florida Cities, responding to

Applicant's discovery objections in South Dade, seemed to

impute to Applicant an argument that FP8rL asserts a right
of confidentiality because of its form of business organiza-

tion. Cities stated that this was not so and, "Indeed,

the public policies in the cases of franchised monopolies
„11/are all the other way."

Florida Cities'esponse to Applicant 's Ob jections
. to Interrogatories (in South Dade) dated October 15,

1976, p.l3. Perhaps we have misread Cities 'rgument
here. Maybe it only asserted that corporate status,
monopoly privileges and state regulation diminishes
the Applicant's defenses against disclosure.
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Apparently in anticipation that Florida Citi.'es would

raise the same argument here, Applicant cites Bellotti,
Florida Cities did, in fact, raise almost the same argument

in its response to Applicant's Objections. in',this pro-

ceeding. Florida Cities',Response, p. 38.

Bellotti is not novel. It does not reach whether

corporations have a full measure of rights under the First
Amendment, but "... whether the corporate identity of the

speaker deprives its proposed speech of what otherwise

would be its clear entitlement to protection." 55 L. Ed.

2d at 718. It is a factual determination. The debate is
not important to our consideration. We did not understand

Applicant ever to assert special status as a corporation,

nor do we penalize Applicant because of its corporate

identity, the scheme of its regulation, or for any other

reason.

Therefore the Board denies Applicant's general

objections based upon Noerr-Pennin ton. This is the only

objection raised to Joint Request 58 and Florida
Cities'equest

29(h). The Board has reviewed these requests and

believes them to be consistent with the Commission's

discovery rules and our opinion above. Accordingly they

are granted.
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Applicant objects to Cities Request 14 on three

grounds; Noerr-Pennington, nelevance to subject matter and

time covered by the i'.equest. ~ We sustain the objection on

the basis. that it exceeds relevance to the potential issues

covered in. this proceeding. In the event Florida Cities
elects to repeat the request curing that defect, we would

expect the request to be limited to the time period since

January 1, 1965. Moreover, were it not for the sustained

objection based on relevance, we would have denied that
*

for advertisements and other communications because this
information can lead only to the amount of presumably pro-
tected speech, and not the subject matter of the speech.

We cannot see how the amount of money spent for communica-

tion in elections can fall outside Noerr-Pennington.
lg!Cities'equest 20A demands information about efforts

by FP&L to persuade customers to buy electricity from it
13 /rather than from competing utilities—. The parties have, in

our view, mistakenly'debated this request under Noerr-

Pennington. This is not a Noerr-Pennington consideration.

13/

Supersedes Cities'equest 20 a. through g. Request
20A appears in the Memorandum of Understanding.
We assume the reference to reducing or modifying
electric consumption refers to conservation. We see
no relevance whatever to this point.
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Noerr-Pennington says that: 1) A person can influence

opinion and legislation under the First Amendment; 2)

eve'n though the activity would otherwise violate antitrust
laws; 3) with certain'exceptions pertaining to public

interest and non-applicability. Other cases we have dis-
cussed hold that because of a competing public interest,
certain First Amendment rights must be balanced. Here

there is no balancing. Persuading consumers to buy a

firm's products or service is fundamental to competition.

Communications to prospective customers concerning the merits

of a product, instead of restraints on trade, is the very

method of competition encouraged by the antitrust laws.

Communications inducing customers to buy do not require .

the .protection of Noerr-Pennington, because there is no

competing public interest to be balanced. Nor can we
I

determine how discovery of Applicant's pro-competitive acti-
vities can reasonably be expected to lead to the discovery

of evidence supporting Intervenor's antitrust theories of

this case. Objection to Cities'equest 20A is sustained.

Cities'equest 21 (e) and (f) are appropriate with

respect to Noerr-Pennington, but whether. the reach of

Request 21 is too broad is discussed below. Applicant also

objects to Florida Cities'equest 34 a.-g. on the basis of

Noerr-Pennington and on the basis of relevance and overbreadth.

Objections, p.l9. Below we deny the request because it is

irrelevant to the issues of this proceeding.
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D. Objections Based Upon Overbreadth and Relevance

Florida Cities'equest 7 de'mands information about

FPLL's filings in certain Federal Energy Regulatory

Commission proceedings. Applicant objects on the basis of
14/.

irrelevance, duplication, "fishing, " and possible abuse

of this Commission's discovery processes. Applicant's

Objections 17, 18. Florida Cities responds with many

assertions of fact which, if. true, would indicate relevance

within the broad range of NRC discovery rules.
Cities'esponse

pp. 6, 7. Applicant has requested an opportunity

to address Cities'actual allegations in Cities'eneral
15/

Response to Applicant's Objections.

We assume that some of the factual allegations worrying

counsel for Applicant are those made in response to

objections to Cities'equest 7. The Board in its order

below permits Applicant to respond. Applicant should con-

sider the following in .its response; however:

l. We do not accept Cities'actual allegations

for any purpose except to determine whether

14/ One of the .discovery requests. asserted by Applicant to
be duplicative is Cities'equest 20, which, at
Applicant's urging, the Board has denied. )Ye don't see
this as a material consideration however.

15/ Letter dated January 17, 1978 from Bouknight to Smith.
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the FERC filing reasonably may be expected to

lead to admissible evidence here.

2. We are not inclined to. believe that filings
with another agency are exempt from con-,

sideration here.

3. We cannot determine whether the other requests

cited by Applicant will be duplicative.

4. This seems to be an area where agreement should

be possible.

Therefore the Board defers ruling on Cities-'equest 7.

Applicant objects to Cities'equest 17, arguing that

the request should be limited to the files of policy makers.

We agree with Florida Cities in that those charged with the

responsibility of implementing or defining policy may also

possess relevant data, but Cities'equest as drafted could

include many relatively unimportant persons. The level of

personnel covered by the request should be limited. We

suggest that the parties negotiate a limitation on this
search consistent with the Board's comments. In the event

agreement is not possible, the Board grants the request with

respect to all those who plan or make policy. With respect

to -those who implement or define policy, the request is
limited to supervisory employees who manage the activities
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of at least five non-clerical personnel. In addition, the

time for production shall be limited to the period since

January 1, 1955.

Applicant states that the burden of complying with

Cities'equest 18 could be reduced if Cities employed

depositions instead. Cities is willing to approach the

subject in the least burdensome manner, but does not agree

that depositions would reduce the burden. Cities'esponse

p. 14. The Board believes that Request 18 is very broad.

It has the potential of producing much information of little
value. If depositions were used, Cities could determine

early if a particular line of inquiry would be worth

pursuing. While depositions may place a greater burden

upon Cities, this is an appropriate allocation.
Cities'equest

18 is denied on that basis.

Request 21, as stated, is very broad: However an

understanding as to the level of information to be produced

seems to have been arrived at. Even though the request seemingly

would require production of all letters and memoranda=to or

from Company officers relating to a very wide range of in-
formation, Applicant calls the request one for "high-level"

communications (Objections, p. 21) and Cities agrees'hat

production should be limited to "high-level" communications.
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Cities'esponse, p. 14. It seems that the definition of

"high-level" will be left to Applicant. With this under-

standing, Cities'equest 21 is granted. The p;oduction

of docume'nts shall include minutes of the meetings of the

Board of Directors and Executive Committee of PPErL and

documents prepared in advance of and for such meetings~as

set for th as examples in the request .

Applicant objects to Cities'equest 23 which refers

generally to documents relating to "competition" and

"antitrust environment" in Mr. Gardner's files. Objections,

p. 22. While we do not accept Applicant's complaint which

implies that competition between FP@L and municipal electric
systems is beyond any conceivable bearing to this litigation,
and reject that argument, some restraint is required. The

request is granted only insofar as it refers to competition

with PPkL. This would exclude competition among PPkL's

suppliers and among customers, except to the extent that

those suppliers or customers also compete with FPkL in

power supply.

Cities'equests Nos. 57-59 and 72-73 and Joint Requests

79-82 seek information concerning FP%L's natural gas supplies.

Applicant objects, stating that the requests are overly bz oad

and that they extend to subjects not relevant to this pro-

ceeding. Applicant suggests that because the requests
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pertain to proceedings before the FERC, and a pending

Court case, the discovery process in this proceeding would

be lengthened and complicated, but would not lead to evidence

which could affect the outcome of the NRC .c'ase.

As to the latter, point, Ap'plicant does not explain nor

do we see how the pendency of the cases before the FERC and

the Fifth Circuit will have any effect upon the length and

complicity of discovery in our proceeding. If anything,

organizing the material for use in the other cases will
simplify production here. If Applicant's argument is that

the pendency of the cases in Court and the FERC somehow

immunizes its activities from otherwise appropriate scrutiny

by the NRC, we reject that argument. As the Staff points out,

this is not a question of primary jurisdiction. Staff

Response, p. 27.

The subject matter of the requests is clearly relevant

to our proceeding. The Board takes official notice of

certain facts for the limited purpose of discovery. Natural

gas is an important boiler fuel for base-load generation of

electricity in Florida .because-.coal is .not widely available.

Electricity produced by natural gas is indistinguishable

from electricity'enerated with uranium. If a situation
inconsistent with the antitrust laws exists with respect

to one or more relevant markets pertaining to the generation,
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transmission and distribution of electricity, an analysis

of the alleged inconsistent situation may require an

inquiry into the availability of natural gas and into
Applicant's'market conduct'ith respect to that commodity.

1

Therefore the Board believes that the general subject
matter covered by the requests is appropriate. Joint
Requests 54 and 55 and Cities'equests ll and 61 do not

seem to have the capacity to supply the information re-
quired by the discovering parties.

But whether the requests are overly broad is another

matter. They are broader than we would prefer, particularly
Cities'equests, and we think that they are broader than

necessary. The parties are thoroughly grounded in the

background facts and appear to have expertise in the subject
matter. Theref'ore the Board is sending them back to the

negotiating table to reconsider the requests and objections
.in light of our views on relevance and the comments below.

First, unless we are strongly persuaded as to the need,

we will not permit a large monopoly or attempt-to-monopolize

litigation about the Florida natural gas market. We hope to
see simplified proof depending substantially upon economic

16/analysis by expert witnesses.—

16/ 'We do not intend to imply here that evidence of the
purpose and character of Applicant's market activities
is not germane solely because it may relate to. natural
gas.
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Second, as we stated above, 'inquiry into the history

of the relevant market- is important, but only to the extent

that it explains the present and the future. The relief
within our power to grant would be prospective. We are

concerned with an alleged situation which will be created

or maintained and continuing to exist during the licensed

activities. We therefore request the parties to consider

the effect of the national policy giving relatively low

priority to the use of natural gas as a boiler fuel for the

generation of electricity. See 18 CFR 2.78 (a)(l). The

point is, an elaborate showing of FP&L's activities with
respect to the supply of natural gas may not be justified
if, in the period covered by the activities licensed by the

NRC, gas is not available as boiler fuel.
Therefore we request the parties to seek some agreement

on the issue and to resubmit discovery requests and objections
thereto if necessary.

Cities'equests 27, 35q and 64 are objected to on the

basis of "their complete irrelevance" to the proceeding.

Applicant's Objections, p. 23..

Cities'equest 27 requests copies of FPEcL's uranium

enrichment contracts and 35q pertains to uranium fuel costs.
We grant these requests. They are relevant because of their
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monopoly. However we 'do not grant Cities'equest 27 on

the theory of "government bounty" urged by the Intervenor

as we discuss below.

While Cities'equest 64 could produce some relevant

information about the capacity fac tors, availability and

costs of operating Applicant's nuclear power plants, it
also could produce much irrelevant data. We deny the

request on the basis that it can be narrowed and refined

to provide the requested information with greater certainty
and less burden. For example, we do not see how FP@L can

state when its nuclear units will be off line for repairs

during their entire expected operating lives.
The Board sustains Applicant's objections to

Cities'equests

65 and 66. These requests demand all documents

pertaining to settlement negotiations in this case and in
the South Dade proceeding. We are persuaded by Applicant's

arguments. Objections pp. 23-25.

Rule 408 of the Federal Rules of Evidence provides

that'.offers of settlement and conduct and statements

made in the cours'e of settlement negotiations are not

admissible to prove the validity of a claim. Cities

reference to the clarifying language of Rule 408 does help
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other means and its adversary may not defend against it
simply by asserting that it happened to be evidence that

was revealed in the course of settlement negotiations. One

purpose of this provision is obvious; a party may not seize

upon settlement negotiations as a device to defuse damning

evidence against it. But the clarification does not justify
an unrestrained excursion into Applicant's settlement

documents.

Here Cities is not seeking documents which may also

happen to be related to settlement talks, it is directly
seeking settlement papers.

In making this determination the Board is also guided

by the policy stated in 10 CFR 52.759. This rule encourages

settling contested proceedings and requires all parties and

boards to try to carry out the settlement policy. Requiring

17/ "Zhis rule does not require the exclusion of any evidence
otherwise discoverable merely because it is presented
in the course of compromise negotiations. This rule also
does not require exclusion when the evidence is offered
for another purpose, such as proving bias or prejudice
of a witness, negativing a contention of undue delay,
or proving an effort to obstruct a criminal investiga-
tion or prosecution. Rule 408.
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a party to produce its settlement documents because they are.

settlement documents would be inconsistent with this policy.

E. Benefits Received from Government

Applicant objects to Cities'equests 24; 26, 27 and 34,

among others, on the basis of relevance and, in the case of

Request 34, on the basis of breadth. Cities argue that the

requests are relevant because they seek information con-

cerning various benefits received by Applicant from govern-

ment sources. This, according to Cities, will rebut

Applicant's anticipated defense that the intervening cities
18/

have unique access to "government bounty." With respect

to its Request 27, Cities apparently hopes to demonstrate

as a part of its case in:chief that "... nuclear power is a

publicly funded .enterprise that must be shared by the public

that funds it." Cities'esponse pp. 16-17. Thus we have

two faces of the "government bounty" theory of antitrust
analysis of nuclear energy.

Turning first to public funding of nuclear power, the

Atomic Energy Commission in its Waterford II antitrust order,

noted:

18/ See Applicant's Objections, pp. 18-19 and 23 and
Cities'esponse,pp. 10 and 16-17.
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...[T]he requirement in section 105 for
'prelicensing antitrust review reflects a
basic Congressional concern over access .to
power produced by nuclear facilities. The
Commission's antitrust responsibilities
represent inter alia a Congressional
recognition that the nuclear industry
ori'ginated as a Government monopoly and is
in great measure the product of public
funds. 't was the intent of Congress that
the original public control should not be
permitted to develop into a private
monopoly via the AEC'licensing process,
and that access to nuclear facilities be
as widespread as possible.

Louisiana Power and Liglzt Company, (Waterford Steam Electric
Generating Station, Unit 3) D. 50-382A, CLI-73-25, 6 AEC

619, 620 (1973) . See also golf Creek, shura 1 NRC 559,

565.

There's, however, a difference between the Con-

gressional "concern" underlying Section 105; and the

standards to be applied. in carrying out the Congressional

intent. In iIateryord II, ~su ra, the Commission emphasized

that despite public funding, the standard to be applied is
the statutory consideration of whether the activities under

the license would create or maintain a situation incon-

sistent with the antitrust laws and it recognized that

Section 105 has inherent boundaries. 6 AEC at 620.

Nothing in Waterford II, or in any part of the legislative
history with which we are familiar, added the element of

public subsidy of nuclear power to those elements con-

stituting the antitrust laws. Nor do we believe that it
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is possible or appropriate to,quantify in the context of

an individual antitrust hearing the extent to which

Applicant's particular nuclear facilities are the result
of public funding.

As we understand the other facet of the "government

bounty" theory, Cities anticipates that Applicant will
raise a defense that the consideration given to municipal

electric utilities in an antitrust proceeding under Section

105 should take into account the fact that municipal utili-
ties receive certain tax and financing advantages from the

government. Thus, the .theory imputed to Applicant goes,

their competitive position vis-a-vis investor-owned

utilities is enhanced, which enhancement must be discounted

in some manner. Cities wish to meet this defense by showing

that FPRL too receives benefits from the government.
r

This Board, as did the South Dade Board, doubts that

the theory is valid .

First we are not aware of any antitrust theory or policy
under the laws referred to in Section 105(a) which holds that
a competitor may not enjoy the competitive advantages

legitimately held by it. Indeed the reverse is the case.

Competitors are expected to reflect their natural advantages

in compet;ing. . That is how the efficient allocation of
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national resources, is assured. We do not see that lawful

advantages received from the government by either private
or public utilities differ under antitrust theory in any

way from, say, a favorable lease from the landlord, or a

favorable contract for the purchase of raw materials.

Second, what authority, under any theory, would the

NRC have to nullify the benefits granted by Congress to

either Cities or Applicant in other programs? For. example,

assume that Congress, in the public .interest, provides

benefits to investor-owned utilities for use in water or

air pollution control, as suggested by Cities'equest 34.c.

Would the NRC have the authority to wipe out these benefits
and the Congressional purpose by penalizing the beneficiary
in antitrust analysis or relief'e think not.

Finally, it would not be possible to identify,
quantify, and properly allocate the effect of all the

government bounties.

For these reasons Cities'equests 24, 26 and 34,

are denied. The parties are, of course, free to negotiate

a simplified showing for the purpose of preserving their
records. Also, any party may attempt to persuade the Board

as to the error of its conclusions by addressing our con-

cerns but we would expect legal authorities to be cited.
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F. Protective Order

Applicant has proposed a form of protective order which

it asserts is necessary to protect information from public
19/disclosure and non-related use. All other parties oppose

20/the proposed protective order. The Rules of Practice
permit the use of a protective order covering the general

subject matter of Applicant's proposed order. 10 CPR

y2.740 (c) (6).
The parties opposing the order argue that the proposal

would improperly shift the burden from the party seeking

the protection to the party opposing it, grant Applicant
the carte blanche right to blanket protection, grant pro-
tection to data which normally would not be considered

confidential, interfere with the preparation of the
parties'espective

cases, and result in unnecessarily cumbersome

prehearing procedures. The opposing parties have not

drafted any proposed order, although each recognizes that
some form of protection may be required.

With proper modification and the elimination of some

ambiguities, an order in the form proposed by Applicant is

19/ Applicant's Objections . p. 27 et seq . and Attachment IlX.
20/ Staff Response, p. 28 et seq., Department's Response, p.18

et. st.:and Florida Cities'esponse p. 41 et seq.
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justified. The Board has issued such an order as an attach-..

ment hereto.

The parties opposed to the protective order have; with

some justification, viewed it as a protective order for the

entire proceeding. As we have issued it, the order is
'

primarily for the discovery phases of the proceeding.

Much of the debate in opposition to a protective order

concerns the nature of the materials to be protected. The

opposing parties argue that the producing party should be

required to file a specific motion describing the particular
material to be covered. The Board agrees that only within
the context of the actual information can we make a valid.
specific ruling. What the opposing parties fail to
recognize, however, is that there should be some organized

method approved by the Board, wherein the party seeking

protection may raise the issue before the confidentiality
it seeks to protect is destroyed. This is the purpose of

Applicant's proposal and our order.
The'basic approach employed by Applicant is similar

to the form of protective order set forth in the Manual for
Complex Litigation except in some respects it is less



21/cumbersome.— In the Manual, the court keeps custody of

the documents designated as "confidential" by the producing

party, while under the Applicant's approach, which we adopt,

counsel for the requesting party is entrusted with the

designated material-.

In all three versions of the protective order, (Manual,

Applicant's and Board's) the ultimate decision as to the

protection of confidentiality is to be made by the presiding

officer. Contrary to the arguments, Applicant is not given

a blanket protective order.

Below we discuss the issues in accordance with the

numbering system of Applicant's proposed order .

Paragraph 4 has been modified to make it clear that

references may be made to protected data in a manner which

will not destroy their confidentiality. It is left to the

professional judgment of counsel how this would be accomplished.

The Board prefers that materials submitted to the Board would

be made public where possible. For example, if a brief con-

tains confidential material, it should be organized in such

a manner that only the confidential portion is protected,

perhaps as a supplement,

21/ Manual, Part 2; Appendix of Materials; 2.00, Part I-
First 3'Pave of Discovery, E. Preliminary Document Pro-
duction. Counsel for Cities could not find this
section. We had difficulty too. See Wests 1977
edition, pp. 243-247 or Moores Federal Practice, 1978,
Vol. 1, Part 2, pp. 293-297.



The parties opposing the protective order oppose

paragraphs 5 and 6 by stating that the procedure is cumber-

some, ambiguous, and can operate to deny counsel needed

assistance in the preparation of their cases. True, the

procedure is cumbersome, but as we noted above, the

opposing parties have not advanced a better method con-

sidering the needs of the case. The Department suggests

that the purpose of Paragraph 6 would be satisfied by sub-

mitting the names of the "independent experts," to the

Board in advance to determine if they are bona fide. The

Manual for Complex Litigation would simply make the

"confidential information" available to the attorneys and

persons assisting those attorneys. The difference between

the simplified procedure suggested by the Manual (and used

in other court proceedings)'s that the Manual anticipates

a court order supported by the contempt powers of a U.S.

District Court. Here we have limited discipline authority
over attorneys who file notices of appearance under 10 CFR

52.713, and little effective authority over lay persons who

are not parties. We can understand Applicant's concerns

that confidential information may find its way into the ~

1

hands of persons who will not abide by the spirit of the

Commission's protective order procedures. We do not find
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the general provisions of Paragraphs 5 and 6 to be unduly

cumbersome or restrictive, especially considering the fact

that, as the protective order now makes clear, the order

will be only temporary except for that specific material

which has been determined by the Board to warrant protection

or agreed to by the parties.
Other concerns raised by the parties can be better

addressed in the context of the actual "confidential"

material. For example, the Staff asserts that Paragraph 6

would prevent the Staff from showing a document to a fact
witness. It is very unlikely that a protective order

addressed to specific documents would have such an effect.
In any:event, as the opposing parties point out, some of

these considerations cannot be decided in a vacuum.

No party will be deprived of necessary and appropriate

assistance in trial preparation by the protective order.

Although the order will provide for an opportunity 'for the

designating party to object to access by certain persons,

the order gives no rights to a designating party not other-

wise possessed by it. Applicant, by a footnote in its
motion opines that Mr. Bathen would not be an "independent



expert" permitted access under Paragraph 6. But saying
22/

it. doesn't make it so. The right to assistance in the

preparation of litigation is a very important element of due

process and the right to effective counsel. A party objec-

ting to the use of any particular expert by its adversary

has a difficult burden, which, again, is a consideration

better left to a concrete situation.
The requesting parties may wish to consider submitting

the names of their independent'xperts to the producing

parties in advance so that informal discussions may begin.

The Board's order contains clarifications to Paragraphs

5 and 6 to remove ambiguities. Full-time employees of the

NRC and Department have been added to Paragraph 5. The

potential for delay has been eliminated from Paragraph 6.

Paragraph 10 of the proposed order has been eliminated

from the Board order. The party seeking to prohibit the use

in other proceedings of discovered material will be required

to demonstrate to the Board why such restriction is justified
and how the Board could enforce such a restriction in other

fora either during this proceeding or after it is terminated.

22/ Motion, n. p. 29. Contrary to Cities'engthy arguments,
Applicant made no motion concerning Mr. Bathen and there
is nothing before this, Board concerning his status.
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While the Board has retained the language "for go'od

cause shown" as it appears in paragraph ll, now Board order
4

paragraph 10, this requirement does not relieve a designating

party of the burden of establishing its right to protection

pursuant to the provisions of paragraph 12 of the Board'
~

order.

The Board has modified the provisions of proposed

paragraph 13, now paragraph 12, to eliminate the potential

for delay and to remove any doubts about the burden of

justifying protection for specified, materials. Briefs in

support of protection of data shall address the considera-

tions set forth by the Appeal Board in Kansas Gas and Electric

~Com any, Oyolf Creek Nuc1ear Generating Station, Unit No. 1)

ALAS-327, 3 NRC 408, 416-17 (1976) . The parties shall also

address the significance of the Commission's opinion in its
Order of June 21, 1978 requiring that the proceeding en-

compass all significant antitrust implications of the

license, not merely the complaints of the intervening

private parties. CLl-78-12, 7 NRC 939, 949.
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II. CITIES' OBJECTIONS IO APPLICANT'S REQUESTS

Applicant's Requests to Cities Nos. 116-117, 144-145,

149-150 and 154-155 seek replies concerning
Cities'understanding"of how th'e investment in capacity.and

operating cost per kilowatt varies with unit size in each

category of fuel. Cities concedes the relevance of the

request and agrees to provide documents responsive to the

questions. However, Cities seeks to be relieved of the

need to interview the affected city officials, offering
instead to submit the "understanding" of the joined inter-
venors'ngineering experts. Cities speculates that the

answers may not be helpful, that some cities may not have

an understanding and states that, according to the Appli-
cant's requirements, the request would require that hundreds

of city officials be interviewed.

Applicant, in reply, declines to accept the under-

standing of the Cities'ngineering experts and insists
that the understanding be that of each intervening city.
Even though Applicant has defined "City" as including all

l

its officials, officers and any other. agents and
23/consultants, — its discovery request, as explained by

23/ Applicant's Request, p.2.
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its reply, reasonably seeks the understanding of 18

municipal parties, not hundreds of city officials.—
Applicant is entitled to know the litigative position,

if any, of each intervenor .- -It is 'a.iso entitled to have

. any;,understanding held by a city separate from this litiga-
tion. If the understanding happens to be the same as the

engineering experts, or if a city has no understanding,

or has an understanding identical to other cities, it
does not appear that such answers are unacceptable to

25/
Applicant.

The identity and number of city officials to be inter-
viewed must for now be left to the best judgment of

Cities'ounsel

depending upon the circumstances. The Board would

see no value in an opinion poll of every conceivable city
agent or advisor who may possess an "understanding," but

who has no authority to act upon it. It is 'not possible

for the Board to indicate which city officials might harbor

the official "understanding" of a municipal corporation.
Cities is directed to comply with the discovery request

based upon its knowledge of the facts. Its answer shall
describe how it determined the particular "understanding"

of each intervening city. If Applicant is dissatisfied with

the answers, it may seek further relief.

24/ Reply, p.3.
25/ Request, p.3, General Instruction, paragraph l.



— 51

Applicant's Request 185 seeks detailed information con-

cerning consideration by any City Intervenor to the establish-

ment of a municipal power system in any municipality where

none exists. Cities again offers to provide the responsive

documents, but requests that it be relieved of the require-
ment to interview the affected city officials. Cities

states that the information requested is not relevant be-

cause the issues of the proceeding relate only to the conduct

of FP%L. Applicant in reply correctly points out the

relevance of the request. We do not believe the request

must be as burdensome as feared by Cities. Which city
officials and how many of them must be interviewed will
depend largely upon the organization of the municipality,
but it doesn't seem that very many persons would be likely
repositories of the requested information. In any event,

even if the request is burdensome, this is a burden assumed

by counsel when it set out to represent 18 intervening

parties in this proceeding. The Board directs Cities to

honor the request.

Cities requests the right to object to interrogatories
concerning legislative activities unless parity with

Applicant is realized. The Board's rulings on Noerr-

Pennington above moot most of Cities'oncerns. However

we noted that, in Applicant's Request 238 (c) and (d),
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information concerning lobbying budget and expenditures

is demanded. No objection is now before the Beard, but

on page 27, ~su ra, the Board declined to eni'ores a request

to Applicant seeking the amount of money spent in First
Amendment activities. Perhaps Cities and Applicant can

agree on this point without submitting the matter to the

Board again in light of our rulings.

III. OTHER MATTERS AND ORDER

l. In its Memorandum and Order of October 21, 1978

the Board directed counsel for .Florida Cities to submit

to the Board a proposed form of order, approved by all
parties, disposing of all pending motions for the addition

or deletion of individual cities to this proceeding. See

also Tr. 264. Cities is in default. All pending motions

concerning adding or deleting city intervenors are denied.

Cities may, however, renew such motions, with a proposed

form of order approved by the parties, within the time

period provided below.

2. The requesting parties may submit explanations

or modified requests with respect to Joint Requests 41, 56,

76 and 79-82. Florida Cities may submit explanations or

modified requests with respect to Cities'equests 8, 14,

39, 40, 42, 57-59, 64, and 72-73.
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3. Pursuant to .the request of January 17, 1979,

counsel for Applicant may submit a brief limited to

addressing assertions of fact contained in Florida
Cities'esponse

and. move for appropriate relief, but only where it
appears that the Board has made important incorrect discovery

ruling in reliance upon Cities'actual assertions. Unless

Applicant addresses Cities'equest 7, it is granted.

Cities'equest dated January 23, 1979 to respond to

Applicant is denied.

4. The Board recognizes that the discovery rulings
made herein may have an important effect upon the direction
and scope of this litigation. As we noted above, our

knowledge of the markets and background facts is less than

any party. If it appears that important rulings have been

based upon an inadequate understanding of the issues in the

proceeding, any party may move for modifications. In lieu
of such a motion, or in addition to it, any party, with a

showing of good cause, may move for a prehearing conference

to consider motions for important modifications of the

„ Board's discovery rulings. Any such motion or combination

of motions with supporting briefs shall not exceed 15 pages.

Answers to such motion shall not exceed 15 pages.



5. Any party may move for routine corrections of this
order.

6. Papers authorized above shall be filed within
21 days after service of this order. Answers or objections

to filings authorized by paragraphs 2 and 4'ay be filed
within ten (10) days after service of the respective filing.

r

IT IS SO ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Ivan W. Sm th, Chairman

Dated at Bethesda, Maryland

'this 9th day of February, 1979.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

/g~
/i-
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0 go

In the Matter of

FIDRIDA POWER 5 LIGHT COMPANY

(St. Lucie Power Plant, Unit No.2)

)
)
) Docket No. 50-389A
)
)
)

PROTECTIVE ORDER

It appearing to the Board that preparations for the

hearing in this proceeding will require the discovery of

documents, information and other materials claimed by one

or more of the parties making production to contain pro-

prietary information, confidential business information

and/or trade secrets, n'ot known or available to the public,
and that the ends of justice will be served by the entry

of an order setting forth procedures for and rules govern-

ing the production, copying and use of such documents,

information and other materials, IT IS THEREH)RE ORDERED:

1. This order shall govern all answers, documents

and other discovery materials produced by the parties in
response to interrogatories, requests for document produc-

tion or requests for admissions, that are designated con-

fidential in accordance with the procedures set forth in
this order, as well as any record of testimony given at



,any deposition in this proceeding (including exhibits

thereto) that are designated confidential in accordance

with the procedures set forth in this order.

2. Whenever, in the opinion.:of. any party responding

to any discovery request,= a response would reveal informa-

tion which such party (hereinafter the "designating party"

or the "producing party") has reason to,believe is not

known or available to the public, which the designating

party believes to constitute proprietary information, con-

fidential business information and/or trade secrets, and

which the designating party believes to be entitled to

protection from disclosure pursuant to the provisions of

10 CFR 52.740(c), the designating party shall have the

right to designate such information as confidential.
3. The designation shall be made by marking the first

page of a document in which such confidential information

is contained by a suitable marking, indicating the con-

fidentiality of the information therein, prior to the

transmission of a physical copy thereof to any other

parties (hereinafter the "receiving parties"). The con-

fidentiality designation shall, whenever possible, take

the form of the following designation applied by rubber

stamp or other appropriate means to the document:



I'D . 50-3 89A
CONFIDENTIAL

or
"IN ACCORDANCE WITH THE PROTECTIVE

ORDER OF THE BOARD, D. 50-389A,
THIS MATERIAL SHAEP BE TREATED AS

CONFIDENTIAL."

Where a document or other material contains both

designated information and information as to which no
r
right of protection is claimed, the designated portions

shall be clearly marked or otherwise identified. Trans-

cripts or portions thereof may be designated confidential
before testimony is recorded or by prompt designation after
the transcript is received by the witness or his counsel.

4. Documents and information covered by this order

need not be filed with the Board; however, all trans-
cripts of depositions, exhibits, answers to interrogatories
and other documents and materials, including briefs, filed
with the Board that comprise or contain material marked as

confidential, or information taken therefrom, .shall be

filed in sealed envelopes or other appropriately sealed

containers on which shall be endorsed the title of this
proceeding, an indication of the nature of the contents

of such sealed envelope or other container, the word

"CONFIDENTIAL" and a statement substantially in the fol-
lowing form: "This envelope containing documents which



are filed by [name of party] is not to be opened nor- the

contents thereof to be displayed, revealed, or made public,

except under the direction of the Board." References to

information designated as confidential in motions, briefs
or other pleadings which do not reveal the nature of the

protected information need not be sealed. No sealed

documents which have been filed with the Board may be

opened without an order from the Board specifically identi-
fying the person or persons who shall have access to the

sealed file, and specifically designating which portions of

the sealed file shall be revealed to them.

5. The right of access to all confidential documents,

information and materials produced for inspection or which

are received by counsel for any party pursuant to discovery

in this proceeding sha,ll in the first instance be limited
to outside counsel of record of each party, and their legal

associates and regularly employed office staff; provided

that, with respect to the federal government parties to this
proceeding, their staff attorneys, their employees assigned

to this proceeding, and their regularly employed consultants

shall not be prohibited by this section 5 from access to any

documents, information or materials designated confidential



in accordance with this order. No copies of confidential
documents or materials shall be made except by or on be-

half of attorneys for named parties.
~ 6. At the request of the receiving party's outside

counsel, confidential information or copies thereof may,

on a need-to-know basis, be disclosed to such party'
independent experts whose .technical advice and consulta-

tions are being or will be used in connection with this
proceeding, provided that, prior to the time of such dis-

closure, counsel for the receiving party shall inform

counsel for the designating party of his intent to reveal

the information, the identity of the information to be

revealed and to whom it will be revealed. Whereupon,

counsel for the designating party shall have seven business

days to object to such disclosure. After a timely ob-

jection, if the parties cannot resolve the dispute on an

informal basis, it may be submitted to the Board for
resolution by motion or otherwise by either party without

delay. Regardless of which party submits the dispute to

the Board, or the manner in which it is submitted, the

designating party has the burden of proof pursuant to

10 CFR 52.732.



7. An attorney making disclosure of confidential

information to any person other than those described
in'ection

5, whether by consent, Board order, stipulation

or the procedures of section 6, shall first require the

person to whom disclosure is to be made to execute a

written confidentiality agreement in the following form:

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of )

FIDRIDA POWER 5 LIGHT COMPANY Docket No. 50-389A)
)

(St. Lucie Plant, Unit No. 2) )

AGREEMENT CONCERNING DOCUMENTS COVERED BY
A PROTECTIVE ORDER DATED

his (her) address at

and is employed by

, who maintains

hereby acknowledges that he (she)

has read the Protective Order dated

in the above-captioned proceeding, understands the terms

thereof, and agrees to be bound by such terms.

Date Signature



8. No person shall make public disclosure of any

documents, information or material designated as con-

fidential under this order obtained pursuant to discovery

in this proceeding.

9. A government party shall promptly notify the

designating party if a request for any confidential
documents produced by such party is received from a member

of the public, pursuant to the Freedom of Information Act

or otherwise. The government party shall keep the designa-

ting party apprised, on a timely basis, of all administra-

tive and court proceedings arising in connection with any

such request.

10. Any specified part or parts of the restrictions
imposed by sections 1 through 9 of this order may be

terminated at any time by a written stipulation by counsel

for each of the parties to this proceeding or by an order

of the Board for good cause shown.

ll. No party shall be obligated to challenge the

propriety of a confidential designation, and a failure to

do so in this proceeding shall not preclude a subsequent

attack on the propriety of such designation.

12. In the event that the receiving party disagrees

with the identification by the designating party of any



documents, information or material as confidential, then

the parties first will try to resolve such dispute on an

informal basis before presenting the dispute to the Baard

by motion or otherwise. Any party may present the dispute

to the Board without delay. Regardless of which party sub-

mits the dispute to the Board, or the manner in which it
is submitted, the designating party has the burden, pursuant

to 10 CFR 52.732, of establishing that it is entitled to

the protective order.

13. Nothing in the foregoing provisions of this
protective order shall be deemed to preclude any party

from seeking and obtaining, on an appropriate showing,

such additional protection with respect to the confidenti-
ality of documents, information or other discovery materials,

as that party may deem appropriate.

14. This order shall apply solely to the prehearing

proceedings in this proceeding. Treatment of confidential
information during the hearing in this proceeding and

thereafter and the disposition of such information shall
be subject to further orders of the Board.

15. Termination of this proceeding shall not terminate

these limitations on disclosure of confidential information.



16. The Board's Memorandum and Order dated

1979 to which this order is attached may be referred to

in interpreting the terms of this order.

BY ORDER OF THE BOARD.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

van W. Smith, Chairman

Dated at Bethesda, Maryland

this 9th day of February, 1979.
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Ivan W. Smith, Esq.
Chairman
Atomic Safety and Zicensing

Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Re: Florida Power & Z i ht Com an (St. Lucie Plant,
Unit No. 2), Docket No. 50-389A

Dear Mr. Smith:

By letter of January 17, 1979 Counsel for Florida Power &

Light Company ("FP&L") requested the opportunity to "present
further argument in response to "Florida Cities'esponse to
Applicants'bjections to Interrogatories and Motion for a
Protective Order." Florida Cities respectfully request that,
should FP&Z's request for a further presentation be granted,
Cities be afforded equal opportunity to respond to any further
presentation made by FP&L.

Very truly yours,

Daniel Guttman

Attorney for the Ft. Pierce Utilities
Authority of the City of Ft. Pierce, the
Gainesville-Alachua County Regional
Electric Water and Sewer Utilities, the
Lake Worth Utilities Authoxity, theUtilities Commission of the City of New
Smyrna Beach, the Orlando Utilities
Commission, the Sebring Utilities
Commission, and the Cities of Alachua,
Bartow, Ft. Meade, Key West, Mount Dora,
Newberry, St. Cloud and Tallahassee,
Florida and the Florida Municipal
Association
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Ivan W. Smith, Esq., Chairman
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Re: Florida Power 6 Light Company
(St. Lucie Plant Unit No. 2)
Docket No. 0-389A

Dear Mr. Smith:

Florida Power 6 Light Company (FPL) understands that
the Board has requested the parties to consider whether
oral argument is necessary concerning objections which
have been made to interrogatories and requests for produc-
tion of documents.

FPL respectfully requests the opportunity to file a
reply brief or to present oral argument, in either case
to deal primarily with the assertions of fact contained
in Florida Cities'esponse to Applicant's Objections to
Interrogatories and Motion for a Protective Order.

Yours si erel

A.'ouknight, Jr.
Attorney for Florida

Power G Light Company

JAB/lib

cc- attached service list
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSXON

BEFORE THE ATOMXC SAFETY AND LICENSING BOARD

In the Matter of
FLORIDA POWER & LIGHT COMPANY
(St. Lucie Plant, Unit No. 2)

)
)
)
)
)

Docket No. 50-389A

RESPONSE OF DEPARTMENT OF JUSTICE TO APPLICANT'S
OBJECTXONS TO DISCOVERY REQUESTS AND MOTION

FOR A PROTECTIVE ORDER

Pursuant to the Atomic Safety and Licensing Board's

'Memorandum and Order dated November 14, 1978, the Depart-

ment of Justice ("Department" ) hereby responds to Appli-

cant's Objections to Discovery Requests„and Motion for

a Protective Order ("Applicant's Objections" )'.

BACKGROUND

On October 31, 1978, Applicant, Florida Power & Light Com-

pany ("FP&L"), was served with the First Joint Request of the

NRC Regulatory Staff, United States Department of Justice and

Intervenors for Xnterrogatories and for Production of Docu-

ments ("Joint Request" ). On that same day FP&L and Florida

Cities, Intervenors, 1/ served each other with Interroga-

tories and Document Requests. 2/ Pursuant to this Licensing

1/ "Florida Cities" refers to the Florida Municipal- Utili-
ties Association and all of the Cities named as Intervenors

, in this proceeding.

2/ No discovery was sought from the Department or NRC

Staff.



Board's Memorandum and Order of November 14, 1978, as

modified, FP&L and Florida Cities filed objections to the

discovery requests on December ll, 1978. In accordance with

the above cited Memorandum and Order, which required that

responses to objections to discovery requests be filed by

December 22, 1978, the Department hereby files its response

to Applicant's Objections.

APPLICANT'S OBJECTIONS TO THE JOINT REQUESTS

In its December ll, 1978, pleading FP&L made three

broad objections to producing certain information requested

in the Joint Request and,moved for a protective order to

limit access to certain information which it claimed is
t

conf idential. First, FP&L objected to producing information

relating to events occurring prior to 1972, the year in

which FP&L first gave consideration to the construction of

the St. Lucie No. 2 Plant. Second, FP&L objected to Joint

Request No. 58 because it relates to legislative activities
which it contended are protected from discovery. Finally,
FP&L objected to Joint Request Nos. 79-82 on the grounds

that these requests were overbroad, that they sought irrele-
vant material and would impose a substantial search burden.

In this Response the Department will demonstrate that

FP&L's objections should be overruled and its Motion for

a Protective Order denied.



I. FP&L'S OBJECTIONS ON THE BASIS THAT THE TIME PERIODS
COVERED ARE OVERBROAD AND THAT THE RESPONSES WOULD
BE IRRELEVANT AND IMPOSE SUBSTANTIAL SEARCH BURDENS
SHOULD BE OVERRULED

Applicant has objected to producing information for

time periods prior to 1972 on three grounds: (1) the time

period involved is overbroad; (2) the responses would be

irrelevant; and (3) a substantial burden would be imposed

on FP&L. (Applicants Objections. at 3-9). Because the

first two objections are interrelated, the Department

will discuss both objections together.

A. The Structure of the Industry and Applicant's
Conduct Prior to 1972 Are Relevant to this
Proceeding and the Requests for Information
Pertainin Thereto are Not Overbroad

Initially FP&L urges this Licensing Board to set a

discovery cut-off date of January 1, 1972 because 1972 was

the year in which FP&L first gave consideration to the

construction of the St. Lucie No. 2 Unit. (Applicant's
Objections at 3-4). Applicant purports to rely on the sta-

tutory language of Section 105c of the Atomic Energy Act, 3/
which does not permit the NRC to conduct a full scale

antitrust inquiry, but limits the jurisdiction of the NRC to

determining whether the activities under NRC licenses would

create or maintain a situation inconsistent with the antitrust
laws. FP&L argues that pre-1972 evidence is irrelevant
because FP&L could not have even contemplated activities

3/ 42 U.S.C. 2135(c).



under an NRC license for St. Lucie No. 2. prior to 1972;

therefore, according to FP&L, the requisite nexus between

the activities under the license and the situation inconsis-

tent with the antitrust laws is absent. FP&L is understandably

unable to cite any authority in support of this proposition

because all of the relevant authority is to the contrary.

The Appeal Board in In the Matter of Kansas Gas and

Electric Com an (Wolf Creek Generating Station, Unit

No. 1), ALAB-279, 1 NRC 559, 568 (1975) stated that in

directing the NRC to determine under Section 105c whether

activities of an applicant under a license would "maintain"

a situation inconsistent with the antitrust laws, Congress

assumed that a situation inconsistent with the antitrust
laws could exist prior to the commencement of an applicant's

licensed activities. Indeed, only by assuming the existence of

a situation inconsistent with the antitrust laws that pre-dated

the licensed activities is it possible to .give meaning to

the word "maintain" in Section 105c. Thus, it is necessary

to examine FP&L's conduct prior to-1972, the time when FP&L

began to engage in licensed activity, to determine if a

situation inconsistent with the antitrust laws was in exis-

tence that would be "maintained" by the licensed activities.
Furthermore, in each of the three Section 105c cases

litigated in the NRC the respective Boards examined conduct

of the appl'cants that predated by many years each applicant's



consideration of constructing the nuclear units which were

the subject of the respective proceedings. Thus, evidence

dating back to 1960 was relied on by the NRC Appeal Board

even though the Applicant did not apply for an NRC license

until 1969, In the Matter of Consumers Power Company,

(Midland Plant, Units 1 and 2), 6 NRC 892 (1977); evidence

dating back to the 1940's was utilized in reviewing an

application filed in 1969, In .the Matter of Alabama Power

~Com an, (Joseph M. Farley Nuclear Units l & 2) 5 NRC 004

(1977); and evidence as early as 1962 was utilized in

reviewing applications filed in 1969, 1973 and 1974, In the

Matter of the Toledo Edison Com an , (Davis-Besse Nuclear

Power Station, Units 1,2 & 3, Perry Nuclear Power Plant,

Units 1 and "2), 5 NRC 133 (1977). In addition another

Licensing Board, in a proceeding that parallels the present

one, involving an application filed in 1975 allowed discovery

back to January 1, 1965. Second Prehearing Conference Order,

In the Matter of Florida Power & Light Company, (South

Dade Nuclear Units) (February 23, 1977).

The approach taken by the NRC Boards is consistent with

decisions of the federal courts, which have unanimously recog-

nized that in complex antitrust litigation it may- be necessary

to require a level and breadth of discovery that is substantially

greater" than in other types of litigation. See, e.cC.,

Banana Service Co. v. United Fruit Co., 15 F.R.D. 106, 108 (D.





Mass. 1953). As pointed out in more detail in Statement of

Florida Cities'bjections To Applicant's Interrogatories to

Intervenor Florida Cities and Requests -for Production of
" Documents at pp 9-10, the court in Caldwell-Clements, Inc.

v. McGraw Hill Publishin Co., 12 F.R.D. 531, 536 (S.D.N.Y.

1952) held that a discovery period dating back 42 years, to

a,period that predated plaintiff's very existence, was

appropriate. Likewise, in Federal Trade Commission v.

Cement Institute, 333 U.S. 638 (1948) the Court held that in

a case initiated by the FTC in 1937 it was permissible to

obtain discovery back to 1902 in order to show the purpose

and character of present 'day transactions even though the

combination that was being attacked was not formed until
1929.

In sum, as it is only with the benefit of historical
perspective that the present conduct of firms with market

power can be meaningfully evaluated, this Board should

overrule the Company's objection and allow the discovery

dates in the Joint Request to stand.

If this Board should reject any of the'roposed discovery

dates contained in the Joint Request and instead require a

showing of good cause to obtai~ discovery prior to a date

set by the Board, the Department requests that the Board adopt

the. procedure utili'zed in In the Matter of Florida Power &

h ~ ( t.. — 6



("South Dade" ) and allow parties three weeks from the date

of issuance of the Board's ruling to make the required showing.

B. FP&L Has Failed to Demonstrate That It
Would be Burdened If It Were Required To
Res ond to the Joint Re uest

FP&L's blanket claim of burdensomeness must also

be rejected by this Licensing Board. The standard for

evaluating a claim of burdensomeness was set forth by

the Appeal Board in In the Matter of Consumers Power Com an

(Midland Plant, Units 1 and 2), ALAB-122, 6 AEC 322, 325

n.l4 (Midland I) (1973):

We think that it is the manifest obligation
of persons against whom discovery is sought to
refrain from asserting a blanket claim of burden-
someness which neither is nor can be substantiated.
In the future, a licensin board confronted with
an all-encom assin indiscriminate claim .of burden
wz 1 be ustified xn re'ection the claim xn its
entiret u on a findin of lack of merit with
res ect to at least one of the discover items.
Further, the board need not consider whether a
response to a particular item would be burdensome
unless, with respect to that item, specific
reasons for the claim are assigned. (Emphasis
suppl ied) .

Initially it should be noted that FP&L has not assigned

specific reasons for claiming that it would be burdened by

the requests that require the production of information

for the time period prior to 1972. Further, it is abundantly

clear that FP&L would not be burdened by many of the requests

contained in the Joint Request, such as No. 2, which seeks

copies of annual reports to stockholders, or Joint Request

No. 6, which seeks copies of interoffice telephone directories. 4/

4/ There are many other requests in the Joint Request which
clearly can be satisfied without imposing any burden on FP&L.
See, for example, Joint Request Nos. 3, 4, 35, 40, 48 and 85.



In addition, FP&L admits that it has already performed

a substantial amount of work in partially responding to

the South Dade discovery requests. (Applicant's Objections
I

at 4-5) . Since many of the requests in the Joint Request

are identical in time frame and substance to requests made

in the South Dade proceeding it is implausible for FP&L

to. advance a blanket claim that it would be burdened in res-

ponding to the Joint Request. In view of FP&L's failure to

supply specific reasons for its burdensomeness objection and

given the fact that compliance with many of requests contained

in the Joint Request has already been made or can readily be

made, the Midland I criteria, which govern such objections,
require this Licensing Board to overrule FP&L's objection
in its enti'rety. 5/
II. APPLICANT'S OBJECTION THAT ITS LEGISLATIVE ACTIVITIES

ARE PROTECTED FROM DISCOVERY SHOULD BE OVERRULED

The Applicant objects to Joint Request No. 58 on the

grounds that it contravenes the Noerr-Pennin ton doctrine 6/
because it seeks production of documents relating to

Applicant's constituti:onal right to petition legislative

5/ If FP&L genuinely believes that it would be burdensome
for it to comply with the Joint Request, the Department is
willing to search FP&L files to cull out responsive documents.
FP&L would only need to assist the Department in determining
which files should be searched. In order to preserve FP&L's
claim(s) of privilege, the Department would agree that FP&L
would not be deemed to have waived any such objection byvirtue of its having allowed the Department to search itsfiles.
6/ This doctrine is derived from two Supreme Court decisions:
United Mine Workers v. Pennin ton, 381 U.S. 657 (1965); Eastern
Ram roa Prese ent s Con erence v. Noerr Motor Frei ht, YfH
U.S. 127 (1961).





executive, administrative and judicial officials and tri-
bunals. Applicant's attempt to resist discovery of documents

requested by Joint Request No. 58 by relying upon the

Noerr-Pennin ton doctrine is without'meiit and should be

rejected by the Board.

~ , A. The Evidence of Legislative Activity Sought By
the Joint Re uest is Not Necessaril Inadmissible

In Eastern Railroad President's Conference v. Noerr Motor

Freic(ht, 365 U.S. 127 (1961) (Noerr), the Supreme Court held

that mere attempts to influence either legislators in the pas-

sage of laws or Government executives in the enforcement of

laws if engaged in jointly by competitors do not in themselves

similar joint efforts to influence public officials do

not violate the antitrust laws either standing alone or

as part of a broader scheme. Neither of these cases dealt

with the question at issue here of whether information

relating to legislative activities was discoverable or

admissible. Indeed, courts have carved out three areas

where evidence of legislative activities is itself admissible

evidence.

The fir'st area is the "sham" exception recognized in

Noerr. Conduct ostensibly directed toward influencing gov-

ernmental action constitutes a mere "sham" where the over- ~

riding purpose is to interfere with the business relationships

"~
~ e ~



'of a competitor. Applicant contends that there is no

allegation of sham in this case and that discovery of

legislative activities should be deferred until a prima

facie showing of sham has been made. (Applicant s Objections

at 14-15). In the South Dade proceeding, however, the Board

indicated that the discovery period is not the appropriate

stage in the proceeding to determine if a company's activities
fall within this, or indeed any, exce'ption to the rule.

p
'b

Board to determine whether the activities in question are

entitled to the constitutional protection recognized by the

Noerr-Pennin ton cases, or whether they may fall within sham

or other possible exceptions to the doctrine." Second

Prehearing Conference Order, In the Hatter of Florida Power

t 'b'"" 3 ~

1977) at 3-4. (Emphasis added) . See also: Dollar Rent a

1977); Central States Forwardin Cor . v. B & P Motor

~Ex ress, 1977-1 Trade Cas.6 61,461 (W.D.Pa. 1977); U.E. Dental

Institute v. American Ass'n of Orthodentists, 1975 Trade Cas.,

<60,369 (N.D. Ill. 1975) .

A second exception to the Noerr-Pennin ton doctrine are

attempts to influence government acting in a proprietary capacity

as a buyer or seller of goods or services. Evidence tending

to prove the anticompetitive nature of such attempts as

contributing to a situation inconsistent with the anti-

Whitten, Jr., Inc. v. Paddock Pool Builders, Inc. 424 F.

-10-



2d 25 (1st Cir. 1970), cert. denied, 400 U.S. 850, the

Court held that the defendant's effort to sell its products

to public bodies by using anticompetitive practices was not

protected activity within the scope of the Noerr-Pennin ton

doctrine. The Court found that such conduct "hardly rose to

the dignity of an effort to influence the passage or enforcement

of laws," and construed "enforcement of laws" to mean "some

significant policy decision in the application of a statute,

not a technical decision about the best kind of weld to use

in a swimming pool gutter." Id. at 32.

This interpretation was adopted in In the Hatter of

Alabama Power Cpm~an , where the Licensing Board, relying on

Whitten, held that the Noerr-Pennin ton doctrine "has little
or no applicability when applied to proprietary, or commercial

affairs of a governmental body, where the public as customer

or supplier is presumed to act in a manner consistent with

maximizing competition." Order Granting in Part and Denying

in'art Motion to Compel Production, In the Matter of Alabama

(November 1, 1973), at 2. Similarly, the Licensing Appeal Board

has held in another case that as an attempt to lease a muncipal

electric system was an effort to influence a government busi-

ness decision, it was therefore not entitled to protection.

In the Matter of Consumers Power Com an , (Midland Plants,

Units 1 S 2) 6 NRC 892, 1033 n.520 (1977).



The third exception to the Noerr-Pennin ton doctrine

relates to evidence of attempts to influence governmental

action that tends to show the purpose and character of

other conduct contributing to a situation inconsistent

It would of course still be within the pro-
vince of the trial judge to admit this evidence,if he deemed it probative and not unduly pre-
judicial, under the established judicial rule
of evidence that test'imony of prior or subse-
quent transactions, which for some reason are
barred from forming the basis for a suit, may
nevertheless be introduced if it tends reason-
ably to show the purpose and character of the
particular transactions under scrutiny.

381 U.S. at 670 n.3.

Thus, evidence which relates to protected anticompetitive

conduct under the Noerr-Pennington doctrine may nontheless

be introduced to establish the purpose and character of

other non-protected anticompetitive conduct. The case law

under Noerr-Pennin ton is replete with applications of

the purpose and character exception. For example, in
l

~Ranee v. United Mine Workers, 65 E. Supp. 388 (E.D.'Tenn.

1967), which grew out of precisely the same facts as Penninqton

and in which a virtually identical argument was presented, the

district court specifically noted that evidence of the union's

overture to. the Secretary of Labor and the Tennessee Valley

Authority was "competent" to show the purpose and character

-12-



of prior or subsequent conduct. See, e.q., Household Goods

Carriers Bureau v. Terrell, 452 F.2d 152, 158-59 (5th Cir.

1971); ~Ha es v. United Fitewotks MF . Co., 420 F.2d 836,

840-41 (9th Cir. 1969); Wall Products Co. v. National G sum

Co., 326 F. Supp. 295, 296-97 n.2 (N.D. Cal. 1971); ~Geot e

Benz and Sons v. Twin Cit Milk Producers Association, 299

F. Supp. 679, 682-683 (D. Minn. 1969); Hackensack Hater

Co. v. Villa e of N ack, 289 F. Supp. 671, 686, n.2 (S.D.N.Y.

1968); and United States v. Johns Manville Cor ., 259 F.

Supp. 440, 452-53 (E.D.Pa. 1966).

B. The Information Sought is Reasonably Calculated
to Lead to the Discover of Admissible Evidence

Even if the information sought is not admissible under

one of the exceptions delineated above, it is nonetheless

discoverable because it could lead to the discovery of

admissible evidence. The Commission s Rules defining the

scope of discovery provide that information is discoverable

"if the information sought appears reasonably calculated to

lead to the discovery of admissible evidence." 10 C.F.R. 5

7

information relating to legislative activities is not dis-

coverable if it could lead to the discovery of admissible
w

evidence. Rather than relating to the discoverability of

information, those cases and their progeny simply enlighten

as to the admissibility of certain types of information.

-13-





The Licensing Board in South Dade recognized that information

pertaining to legislative conduct could produce relevant
'I

evidence of the purpose and character of the Applicant's

activities and could also aid in establishing the appropriate

relevant geographic and product markets. As the Licensing

Board stated in overruling the Applicant's Noerr-Pennin ton

objections, "the interrogatories objected to on the basis of

of admissible evidence,,even if the legislative'onduct thus

demonstrated may not be the basis of a finding of a violation
of the antitrust laws." Second Prehearing Conference Order,

In the Matter of Flor ida Power and Li ht Com an, (South Dade

Nuclear Units) (February 22, 1977) at 3.
I

C. Production of the Requested Documents Will Not
Have Any Significant Chilling Effect on Applicant's
First Amendment Ri hts

The Applicant contends that it should not be required

to produce the requested documents because of the possible

"chilling effect" such production might have on the exer-

cise of its First Amendment rights arguing that it will be

discouraged from engaging in future legislative activities.
FP&L is understandably unable to specify the supposedly ad-

verse consequences which it fears will flow from the dis-
closure of the requested information. In any event,

-14-
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Amendment rights of petition. Where there has been abuse or

corruption of the administrative, executive, legislative or
I

judicial processes, the First Amendment provides no immunity

from antitrust or other legal liability. Thus, in California

Motor Trans ort Co. v. Truckin Unlimited, 404 U.S. 508, 514

(1972), the Supreme Court stressed that "First Amendment

rights are not immunized from regulation when they are used

as an integral part of conduct which violates a valid

statute."
Mere discovery of the information sought. in the Joint

Request'ould neither punish, enjoin nor otherwise indirectly
restrict FPGL's exercising its First Amendment rights. If
discovery is granted and the material produced is later

sought to be introduced into evidence, FPGL will have ade-

quate opportunity to object to its admissibility on the grounds

that the evidence is not probative or is unduly, prejudicial.
Thus, any chilling effect will arise only if the Licensing

Board accepts the challenged documents into evidence and

determines that FP&L's purported political activity was

merely a sham or that the documents demonstrate that the

purpose or character of other actions was inconsistent with

the antitrust laws.

Finally, even if discovery of these political acti-
vities would somehow produce a "chilling effect," this

-15-



in and of itself would not prohibit discovery or the

later admission of this material into evidence. As noted

. in NAACP v. Alabama, 357 U.S. 499 (1958), an asserted

chilling effect upon First Amendment rights must be balanced

against the state's interest in having the information ~

revealed. 'Thus, discovery may be compelled even in the face

of a chilling effect if there is a legitimate, justifiable
interest that outweighs the potential for chilling the

exercise of First Amendments rights.
The chilling effect, if any, on FP&L as a result of

being compelled to produce documents requested in the Joint

Request will be negligible. Despite FP&L's blanket assertion

that discovery will have a chilling effect on its future

willingness to speak out and participate in legislative and

administrative decision making processes it has not specified

how this will result. Certainly, if the information

requested establishes that FP&L has engaged in legitimate

attempts to influence governmental decisions, that evidence

will be inadmissible to establish a situation inconsistent

with the antitrust laws. - As long as FP&L engages in legitimate

exercises of its First Amendment rights its activities will
be fully protected and at most, only a minimal chilling
effect will result.

The negligible- impact upon FP&L is far outweighed by

the need for dis'covery that has been demonstrated by
the'epartment.

The requested information may be admissible

in the present preceeding under one of the exceptions

-16-



discussed ah ve. Even if the information sought is not

+"- "ead to the discovery of admissible

. evidence. "~"~ma t ion is re levant to and pro-

bative of the issues and mat~s in controversy in this
proceeding. Indeed, this informaC~n is particularly
appropriate in this proceeding because ~e-L„, in the con-

duct of its business, has intimate daily non- -~islative
contact with gov'ernmental entities. Since the demo>.~~ra- ~

ted need for the r=quc"ted material for outweighs the

pegl-;,~DZe CIlill.il1g a@fr eh %hmt. w~~ gz~g, <c~.. '-n(R.
FPSL's objection should be overruled.

III. FP&L's OBJECTION TO JOINT REQUEST NOS. 79-82
SHOULD BE OVERRULED

FPGL's objection to Jo-'nt Request Nos. 79-82

as being overly broa~ and extending to subjects which are

not relevant to f'nis proceeding should be overruled. These

requests are ~e»gn« to elicit information which may be

used to dpcermine if FPaL conspired with or acted jointljoin y

with ~e Florida Gas Transmission Company and/or Amoco

production Company to deny gas supplies necessary for
k

generating,,electric power to electric utilities in Florida

with which FP&L competes. If such a conspiracy were proven,

it would be'ighly probative of a situation inconsistent

with the antitrust laws. The fact that FPGL claims that the

Joint Request Nos. 79-82 pertain specifically to proceedings

:: =-- pending before administrative and judicial bodies 7/ is

7/ FPGL has obgacted to producing certain documents on the:
ground that <hose-docmnaniz .x~3.ate to proceedings'::pendin

Federa1 ~.efore the.3Jni<ed,Stanzas,ZiMh Circuit Court of 0ppe la s. ,e

at 25>6).'1
~x+p~+Jegut~~;Mmnmiss.i on (Appl icant.':,Zbje'..t ions

t P

, ~ ~ ~,q iw
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t
totally irrelevant. The NRC has its own statutory responsi-

bzlzty to determine independently the existence fence o a conspiracy

inconsistent with the antitrust laws.

Further, the fact that the requested materials relate to

pending litigation would strongly suggest'hat most, if not

all, of the requested materials have already been produced

xn response to discovery requests 'hin e respective pro-

ceedxngs. Therefore, there would be little burden on

FP&L to comply with Joint Request Nos. 79-82.

In view of the uncontested relevanc t the o is proceeding
0of the information being sought by Joint Request Nos. 79-82

and the apparent minimal burden that would be placed on

FP&L the objection should be overruled.

IV. FP&L's MOTION FOR PROTECTIVE ORDER SHOULD BE
DENIED AT THIS TIME OR IF GRANTED THE LICENSING
BOARD SHOULD MODIFY CERTAIN PROVISIONS OF FP&L's
PROPOSED PROTECTIVE ORDER

Along with its objections to the Joint Request, FP&L

has moved this Li'censing Board to issue a protective order

to drastically limit access to documents and information

which FP&L alleges is conf identi l Th 'a. zs motion should

be denied because FP&L has not made the requisite showing

to justify the issuance of such an order. Furthermore, even

xf xt xs assumed that the requisite showing has been madeeen made,

the protective order proposed by FP&L could unduly burden

the other part'res to this proceeding, interfere with pre-

trial preparation, and might impede the Department in the

performance of its law enforcement
responsib'1't'18-
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Rule 2. +{c) of the Commission's Rules of Practice

(10 C.P.R. 5 2.740(c)) authorize Licensing Boards to take

. various kinds of action to protect the confidentiality of

certain trade secrets, research, development or business
f C

information. However, one seeking to have restrictions
placed upon the disclosure of information relevant to an

issue in adjudication is required to show that: 1) the

information sought is the type customarily held in confidence

by the originator; 2) "the public disclosure of the allegedly

confidential commercial information would "work a clearly
defined and very serious injury to the * * * business" of

the applicant for the protective order; 3) the information

has in fact been kept in confidence; and 4) it is not found

in public sources. In the Mater of Kansas Gas and Electric

~Com an (Wolf Creek Nuclear Generating Station, Unit No. l),
ALAB-327, 3 NRC 408, 416-17 (Wolf Creek) (1976). Once this
showing has been made, the Licensing Board, in determining

whether to place the requested restrictions on information,

must balance the injury to the producing party resulting
from unrestricted use of produced materials against the

extent to which restrictions on access to information

would adversely effect the ability of the discovering

party to make meaningful use of such information for the

purposes for which its discovery was sought and allowed.

. the Matter of Consumers Power Com an , (Midland Plant,

In

Units 1 and 2), ALAB-122 6 A.E.C. 322 (1973) (Midland II).

-19-
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In the present proceeding FP&L has merely made a

broad assertion that responses to certain requests would

.. include information which FP&L does not want publicized

(Applicant's Objections at 28). However, no specific

details are presented in support of those contentions. In

effect, this Board is being asked to issue a blanket protective

order since FP&L has not limited its request to specific

documents or information. It is clear, therefore, that FP&L

has not satisfied the requirements for the issuance of a

protective order as set forth in Wolf Creek. This request

should therefore be rejected.

Nonetheless, even if this Board finds that FP&L has

made the requisite showing for the issuance of a protective

order, this Board should reject certain provisions of FP&L's

proposed protective order (Applicant's Objections, Attachment

I). Section 4 of Applicant's proposed protective order

sets forth a cumbersome procedure which is to be followed

in the event that materials which contain confidential

information are to be filed with the Board. Specifically,
section 4 would require briefs which refer in any way to

documents which fall under the protective order to be

handled in the prescribed manner. Thus, a brief which

states "FP&L competes with Intervenors for industrial
customers" and cites documents which are covered by the

protective order in support of that assertion, would have

to be processed in accordance with section 4, even though

the brief itself, if made public, would in no way disci'ose

-20-
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conf idential information. Even if there are valid reasons

for not publically disclosing the contents of certain of the

materials listed in section 4, briefs which may contain

short summaries of the content of documents and which do not

disclose the details of the information contained therein

should not be treated in accordance with section 4. 8/

The Department also objects to section 6 of the proposed

protective order, which would require the Department to give

advanced notice of seven business days before it could show

independent experts documents covered by the protective

order. This provision would prevent the Department from

supplying one of its independent experts with information

covered by the protective order that is needed to conduct an

investigation, perform a study, give advice on the impact of

certain of FP&L s activities, assist in the taking of

depositions or in the preparation of cross examination or

even prepare testimony for filing in this case without

facing a nine day delay (seven business days plus two

weekend days). Such an interference with the relationship

between counsel and the independent experts, which is

essential to the conduct of complex and highly technical

antitrust litigation, would deprive the Department of making

meaningful use of the protected information.

8/ The Department is not suggesting that sections of briefs
that quote from materials covered by the protective order need
not be processed .in accordance with section 4. We suggest
only that briefs which give a very general outline o'f the
contents of a document should be excluded:from section 4.

-21-



It is a well recognized practice.in the NRC to permit

disclosure of information under a protective order to

independent expert witnesses. Nidland II at 328-29

and cases cited therein. To impose a cumbersome procedure

which is likely to have an adverse impact on the ability of

the parties to prepare their case in a timely manner could

effectively deprive those parties of the needed expert

assistance. At most, this Board should require that the

names and qualifications of proposed independent experts be

submitted in advance to the Board so it can determine

whether they are bona fide experts. Thereafter, it should be

permissible to supply these experts with all documents

covered by the protective order without prior consultation

with FP&L or this Board. Parties making a bona fide effort
to present evidence to this Board to assist it in reaching

the truth should not be hampered with cumbersome notice

provisions which would serve no useful purpose and would

simply delay the proceeding and hamper their efforts to

develop a full record.

Lastly, the Department objects to section 10 of the

proposed protective order because it could interfere with

legitimate law enforcement activities of the Department.

Documents which are produced under a protective order may



well disclose the presence of unlawful activities on the

part of FP&L or others. If such information is disclosed it
is the responsibility of the Department to ensure that the

proper authorities (especially other Department officers) are

notified. Department employees can not simply pretend to

have not seen obvious evidence of violations of other statutes.

Section 10, therefore, is objectionable.

CONCLUSION

For the reasons stated above the Department urges this

Licensing Board to overrule all of FP&L's objections to

the Joint Request and to deny FP&L's Motion for a

Protective Order.

Respectfully submitted,

Melvin G. Berger

~ec~c( g.~,.
Mildred L. Calhoun

Attorneys
Energy Section
Antitrust Division
Department of Justice

December 22, 1978
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )

) Docket No. 50-389A
FLORIDA POWER 8( LIGHT COMPANY )
(St. Lucie Plant, Unit No. 2) )

APPLICANT'S REPLY TO INTERVENORS'BJECTIONS
TO DISCOVERY REQUESTS

In accordance with the Board's Order of November 14,

1978, Florida Power 6 Light Company (the "Applicant" or

"Company" ) hereby replies to Intervenors'bjections to

Applicant's discovery requests ("Intervenors'bjections" ).
I. Requests That Seek Information From

Individual Parties Are Wholly Permissible;
Counsel Confuse Their "Burden" With That
Of The Parties They Re resent

Applicant's Requests Nos. 116-117, 144-145,
149-150 and 154-155

Intervenors recognize the relevance of Applicant's

Requests Nos. 116-117, 144-145, 149-150 and 154-155.
(Intervenors'bjections,

'p. 2.) But Intervenors nevertheless would have the

Board limit their obligation in replying to these requests,

which concern economies of scale in the construction and

operation of nuclear and fossil-fueled generating facilities,
to furnishing responsive documents and a written response

to be prepared by Intervenors'experts," Intervenors seek

to avoid conducting inquiries to determine if any additional
responsive information exists.
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The basis for this limitation on an admittedly

relevant inquiry is the convenience of counsel. The. complaint

is not, and could not be that a response to these requests by
%'/

any one of the lntervenors would be burdensome. Instead, the

problem apparently is that the same counsel represent all
18 of the Intervenors, which are separate entities scattered

throughout the state of Florida, so that Intervenors'ounsel
will have to interview 18 times as many officials to prepare

4*/
answers to these requests as counsel for one party would.

The "burden" involved in answering these requests

should be no different than that involved in answering

any of Applicant's other discovery requests. In each

instance that a written response is requested, responses

are to be obtained from each party. Each of the Intervenors

is a separate party. As such, its responsibilities can be no

less than those of Applicant or any other party in responding

"/ The fact that several individuals associated with a party
may have to be interviewed to respond to a particular discovery
request does not thereby make the request objectionable. See,
e.cC., Harvey v. Eimco Corp., 28 F.R.D. 381 (E.D. Pa. 1961).

"*/ Intervenors raise the spectre that hundreds of officialswill have to be interviewed to respond to these requests. Of
course, it is for Intervenors'ounsel to determine in goodfaith which officials of each party must be interviewed to
respond to a particular discovery request. Nevertheless,
Applicant doubts that a good faith response would call for as
massive an undertaking as counsel suggest. It is probable that
the number of persons involved in generation planning at the
level of detail called for will be small in the case of any
Intervenor.





to discovery requests. See Rules of Practice, 55 2.714(f);

2.740b(a); 2.741(a). If Applicant's requests would not be

objectionable had they been put to one party, they do not

become objectionable merely because 18 separate parties are

represented by the same counsel.

If any individual intervenor has information respon-

sive to these requests in addition to that comprised in docu-

ments, Applicant is entitled to be told that in response to
4/

its discovery requests. A specially prepared statement of
the understanding of the "experts" Intervenors intend to rely
on at the hearing is hardly a substitute for what even one of
the parties may understand. Certainly it. could not. be a sub-

stitute for the understandings of 18 disparate parties.

A~ licant's Re uest No. 185

Intervenors put essentially the same objection with

respect to Applicant's Request No. 185, which concerns the

consideration which any of the Intervenors may have given to

establishing a municipal electric system. They object to the

"burden" of interviewing "hundreds" of municipal officials,
4*/

which they say would be necessary to respond to the request.

"/ Intervenors have asserted that their continued existence is
dependent on obtaining access to the Company's large nuclear gener-
ating units. Joint Petition of Florida Cities to Intervene (August
6, 1976), pp. 58-60. The unstated premise is that the fossil-fired
generating units individual intervenors have built or may build,
separately or jointly, are no substitute. Applicant is entitled
to test the basis of this premise vis-a-vis each intervenor., and to
inquire into the understanding of scale economies (if any) which
has influenced the generating planning of each intervenor.
"*/ Again, Applicant doubts whether the burden is as great. as
Intervenors suggest.



The information sought is relevant to issues
4/

involved in this proceeding. Intervenors mistakenly assume

vant to this proceeding. But what individual intervenors did
and did not do also is relevant. If particular intervenors gave

consideration to establishment of, municipal electric systems or
evaluated proposals to do so, such considerations and eval-;

uations may pertain to allegations as to the Company's market

power and the effects of Company conduct.

In these circumstances, Intervenors'roposal .to

limit their responses to Applicant's Request No. 185 to the

production of documents is unacceptable. Applicant has no

way of knowing whether all considerations by individual
intervenors of establishment of municipal electric systems

have been reflected in documents, and Applicant should not be

forced to accept counsel's speculation that they have.

(Intervenors'bjections, p. 7.)

II. Protection of Applicant's Legislative
Activities Does Not Require as
Extensive "Parity of Treatment" as
Intervenors Seek

Applicant has argued that its legislative activities
are protected from discovery by the First Amendment and decisions
of the Supreme Court. Apparently Intervenors do not share that
view. Nevertheless, they seek "parity of treatment" should

Applicant's objections be sustained.

~/ It is unclear whether Intervenors actually object to Applicant s
Request No. 185 on the basis of relevancy. The caption of SectionII of Intervenors'bjections recites such an objection, but thetext states, "Cities are prepared to provide all documents respon-
sive to this request." (Intervenors'bjections, p. 6.)



Putting to one side the question of whether the

municipal intervenors, as public bodies, have the same First
Amendment rights as Applicant, Applicant submits that

Intervenors would apply the First Amendment protection entirely

too broadly. Specifically, Applicant disputes that.
Intervenors'esponses

to Applicant's Request Nos. 269-275 and 293(b) would

be entitled to such protection. Each of these requests deals

with allegations by Intervenors that the Applicant has attempted

to impede their legislative activities. The focus of the

requests is on allegations concerning Applicant's conduct,
k/

not. on Intervenors'egislative activities. Moreover, when

parties voluntarily focus attention in a proceeding on their
legislative activities, as Intervenors have done here, they

waive any privilege they might have had to protect those

Hackett, 20 F.R. Serv. 2d 668, 670 (D.R.I. 1974), aff'd 519

F.2d 595 (1st Cir.), cert. denied, 423 U.S. 1033 (1975) ("it
is elementary that a party must as a matter of course have

the right to inquire into the factual bases of allegations

contained in the opponent's pleading" ).

"/ For example, Applicant's Request Nos. 269-275 specifically
deal with allegations that the Applicant opposed legislative
proposals of various intervenors. These allegations were made
by Mr. Osee R. Fagan in an affidavit in support of the Joint
Petition of Florida Cities for Leave to Intervene in the South
Dade proceeding, Florida Power a Light Company (South Dade
Plant), Docket No. P-636A (April 14, 1976). Applicant's
Request No.'93(b) seeks to particularize the relief which the
Interyenors have requested in their Joint Petition to Intervene
in this proceeding (August 6, 1976), pp. 53-54 ("Cities request
that this Commission=use its authority to condition the licens-
ing of the nuclear generating units (sic) [on] . . . support by
FPGL for state legislation that will implement and facilitate

Fn. cont'd



III. The Time Period for Discovery Should
be Limited

Applicant has urged that a general cut off date for

discovery of January 1, 1972 (with a showing of good cause re-

quired for specific discovery requests with an earlier date) would

be appropriate under pertinent authorities and in view of the

limited issues before the Board in this proceeding. Applicant's

Objections to Discovery Requests and Motion for a Protective

Order (December ll, 1978), pp. 3-9. Without belaboring Applicant's

position on this matter, Applicant responds here to the arguments

of Intervenors contained in their Objections.

1. Intervenors'eliance on civil damage actions bet-

ween private parties brought on account of past conduct. to justify
discovery reaching back more than a quarter of a century is mis-

placed. This is a much different sort of proceeding —under

section 105c of the, Atomic Energy Act, the inquiry must be con-

fined to the existing and prospective competitive conditions

under the license for Unit No. 2 of the St. Lucie plant. In

such a proceeding, the relevance of ancient history simply cannot

be assumed. Moreover, while orders in certa'in retrospective look-

ing private damage actions have provided for extensive periods

of discovery, other cases, which Applicant believes are more

soundly decided, have limited a party's ability to "rove at will
through the past." Austin Theatre, Inc. v. Warner Bros. Pictures,

(S.D.N.Y. 1954) ("to require defendants to incur tremendous

Fn. cont'd
[the other requested relief and] authorize joint ventures among
municipal and other electric systems





expense to answer interrogatories on matters of history long

since past may well, open the door . . . for . . . harrassment

rather than for the production of competent evidence").

2. Nor can Intervenors'ourse of conduct allegations

serve to justify the substantial and unreasonable search burden

that would be imposed on Applicant by the extended period of
discovery Intervenors seek. - Even if the relevance of a'ncient

history could be assumed, the likelihood is that the results
of such an effort would be, at best, incomplete and unreliable,
as many'of the key actors —who may have had some knowledge

of the events Intervenors would place in question —are now

. retired from the Company or deceased.

3, Intervenors'ovel attempt, at this early date,

to limit in any. way the arguments upon which Applicant may rely
"in defense" of the charges Intervenors have leveled against

it, is wholly inappropriate.- Applicant recognizes that, in
limited instances, discovery requests that, reach back before

January 1, 1972 might be appropriate. Accordingly, Applicant
has proposed that such requests be allowed if good cause is
shown. This represents a workable procedure that is recognized

and endorsed by the authorities and that Boards have adopted in
the past. Such a procedure would be fair to all parties.

For the foregoing reasons, Applicant respectfully
requests that the Board overrule Intervenors'bjections to



Applicant's discovery requests, decline. to limit those requests,

and,refuse the other relief sought by 'lntervenors.

Respectfully submitted,

Daniel M. Gribbon
Herbert Dym
Joanne B. Grossman
Covington a Burling
888 Sixteenth Street, N.W.
Washington, D.C. 20006
(202) 452-6000

J.A. Bouknight, Jr.
E. Gregory Barnes
Lowenstein, Newman, Reis & Axelrad
1025 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 862-8400

John E. Mathews, Jr.
Jack W. Shaw, Jr.
Mathews, Osborne, Ehrlich, McNatt

Gobelman 6 Cobb
1500 American Heritage Life Building
Jacksonville, Florida 32202
(904) 354-0624

Dated: December 22, 1978

Attorneys for Florida Power 6 Light
Company
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Name: David A. Giacalone
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P. O. Box 176
Mount Dora, Florida 32757

Newberry Board of Public Works
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

J

In the Matter of )
)

FLORIDA POWER 6 LIGHT'COMPANY )
(St. Lucie Plant, Unit No. 2) )

Docket No. 50-389A

APPLICANT'S OBJECTIONS TO DISCOVERY REQUESTS
AND MOTION F R A PROTECTIVE ORDER

/2- o 7P
In accordance with the Board's Order of November

14, 1978, Florida Power & Light Company (the "Applicant"

or "Company" ) hereby submits its objections to the inter-
rogatories and document requests contained in the First
Joint Request by the NRC staff, the Department of Justice

and the Intervenors (the "Joint Request" ) and in the

Intervenors'eparate Initial Request (the "Cities'equest" ).
In connection herewith, Applicant also moves for entry of

a protective order.

As is demonstrated below, several of the discovery

requests fail to conform to established standards of dis-
4/

covery. These requests would require unreasonably burdensome

"/ Since the filing of discovery requests by each of the
parties, counsel have conferred in an attempt to resolve
difficulties and accommodate each party's legitimate needs
for discovery. Agreement has been reached to narrow the
scope of or defer a number of requests (see the Memorandum

'

Board today), and Applicant now objects only to those inter-
rogatories and requests as to which agreement has not been
possible.and. the response to which would; impose subs"antial
and unreasonable search burdens or invade its-protected in-
terests.



searches for information of dubious relevance, at best,

to what should be the central issue in this proceeding-
the existing and prospective competitive implications of
activities under the license for Unit No. 2 of the St.

Lucie Plant. The many charges that Intervenors have

leveled against the Company in other forums -- many of
which involve "ancient history" -- and the Company's replies
and countercharges, have no place in this proceeding to the

extent that they relate to other matters, and such charges

cannot properly form the basis of discovery requests here.

In brief, Applicant objects to (a) the scope of
the time period covered by the requests, to the extent, it
reaches back before 1972 -- the year in which, the Company

first gave consideration to construction of Unit No. 2 of
the St. Lucie Plant as presently constituted -- on the basis

of irrelevance and burden; (b) discovery requests concerning

its activities regarding proposed legislation, as such activi-
ties are entitled to protection from discovery under the

Noerr-Pennin ton line of authorities as recently amplified

by the Supreme Court; and (c) requests that are plainly over-

broad and seek large quantities of irrelevant material, and

the response to which would impose substantial and unreason-

able search burdens. In addition, Applicant respectfully re-

quests that the Board enter a protective order limiting the

uses to which confidential and proprietary information or
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trade secrets produced by any party may be put and the

persons to whom they may be disclosed. Applicant would

be forced to object to discovery of much of the information
called for in the Joint Request and Cities'equest absent

entry of such an order.

I. The Time Period Covered By Many
Requests Is Overbroad; Responses
Would be Irrelevant And Impose
Substantial Search Burdens.

Although the prefatory paragraphs of the Joint
Request and Cities'equest set 1965 and 1970, respectively,
as the beginning of the relevant periods for production, 14

+/
of the 89 items of discovery sought in the Joint Request

4*/
and 21 of the 75 items sought in the Cities'equest re-
late to periods that begin well before those dates. All
told, 14 requests seek discovery of events as far back as 1950

some 28 years ago -- and 1 1 more reach back to 1955 -- some

23 years ago. Applicant objects to all requests that seek

information for time'periods prior to January 1, 1972, as 1972

is the year in which the Company first gave consideration to

construction of Unit No. 2 of the St. Lucie Plant as presently
constituted. It submits that any requests concerning an

"/ Joint Request Nos. 24, 25, 29, 30, 33, 41, 56 and 76 seek
information created as early as 1950; Joint Request Nos. 2,
8, 26 and 48 as early as 1955; and Joint Request Nos. 12 and
39 as early as 1960.

"*/ Cities'equest Nos. 5, 6, 12,
back as 1950; Cities'equest Nos.
and 40 as far back as 1955; Cities
39 and 42 as far back as 1960; and
60 and 72 as far back as 1965.

16, 17 and 20 reach as far
9g 10'4/ 2lt 241 31
Request Nos. 8, ll(a), 22,Cities'equest Nos. 58,



earlier period should be tendered to the Board in the form

of a separate motion specifying the relevance and good

cause for each such request. The alternative is a substan-

tial and unreasonable search burden on the Company and in-
quiry into what will inevitably be largely irrelevant
matters.

Two years ago, in the South Dade proceeding,

Florida Power & Li ht Com an (South Dade Nuclear Units),
Docket P-636A, the Board determined that a 1965 cutoff date

was appropriate for discovery concerning issues and allega-

tions substantially similar to those raised here. Id.,
Second Prehearing Conference Order (February 23, 1977).

(The Company had urged a 1970 cutoff date.) The instant pro-

ceeding, instituted by the Intervenors (comprising largely
the same intervening parties involved in the South Dade pro-

ceeding), raises few if any issues or allegations not raised

in the South Dade proceeding, and none of them concerns con-

duct of the Applicant that was unknown at the time of the
4/

prior proceeding. Thus, this is not a case of newly

"/ Counsel for the parties have conferred concerning the
addition in this proceeding of several Issues in Controversy
to those agreed upon in the South Dade proceeding. None of
these appears to rest on new factual allegations.



+/
discovered facts.

Applicant performed a substantial amount of work

in responding partially to the requests directed to it in
the South Dade proceeding. Much of this work, conducted

in reliance on the Board's South Dade ruling, would have

to be repeated if an earlier cutoff date were adopted in4*/
this proceeding. Moreover, a general file search conducted

"/ Indeed, the only intervening events with any conceiv-
able significance to this proceeding have been the FifthCircuit's reversal in part of a jury verdict in favor of
the Company in litigation commenced by one of the inter-
venors in 1968, Gainesville Utilities Dept. v. Florida
Power & Light Co., 573 F.2d 292 (5th Cir. 1978),'ert. denied,

U.S. > 47 U.S-L.W- 3329 (November 14, 1978), and
issuance of an initial decision by an Atomic Safety and
Licensing Board in Alabama Power Company (Joseph M. Farley
Nuclear Plant, Units 1 and 2), LRP-77-24, 5 NRC 804 (1977),

'ontainingreferences to the Southeastern ElectricReliability Council (SERC) which have prompted certain partiesto wish to explore FPL's relationship with SERC. CertainlyGainesville's allegations were well-known by 1977, when the
Board ruled on the South Dade discovery requests. The SERC
allegations are no different in kind than those previouslyraised, and, in any event, very few of the requests to which
Applicant objects on the basis of the time period covered
involve such allegations.
"*/ 1n act, in 14 instances requests have been redrawnto reach back earlier than cutoff dates originally. set by the
requesting parties themselves in their South Dade discovery
requests. For example, Cities'equest Nos. 5(c) and 17originally sought information as far back as 1960. They now
seek the same information as far back as 1950. See alsoCities'equest Nos. 6 and 20 and Joint Request. Nos. 12, 24,
25, 26, 29, 30, 33, 41, 56 and 76. This is so despite the
Board's subsequent ruling in South Dade that 1965 was the
appropriate cutoff date for discovery.



in response to requests which extend back to the dates

proposed by the Intervenors, the Staff and the Department

would be a massive task. All this would be expensive and

time consuming.

No justification for such an effort is apparent.
The burden of such a search would not be offset by the pro-
bative value of any documents produced. The very opposite
would result -- documents of little if any probative weight
would be revealed.

Section 105c of the Atomic Energy Act of 1954, as

amended, 42 U.S.C. g 2135(c), requires that the Board's

findings in a proceeding of this nature relate either to an

antitrust laws which would be maintained or created by4/
activities under the license. Whether a situation incon-
sistent with some provision of the antitrust laws might
have existed twenty, thirty or even five years ago is not
an issue in this proceeding. When requests reach back more

than a quarter of a century, their relevance simply cannot
be assumed.,

Nevertheless, Cities'equest No. 20, for example,

seeks documents since 1950 pertaining to each wholesale

"/ In pertinent part, section 105c provides that the
Commission

"shall make a finding as to whether theactivities under the license would create
or maintain a situation inconsistent
with the antitrust laws



electric customer of the Company or municipality with

which the Company is interconnected. Cities'equest No.

6 seeks all documents since 1950 concerning the Company's

position on furnishing bulk power to new or existing munici-

pal or cooperative systems. Cities'equest No. 12 seeks

all documents since 1950 relating to wholesale or retail
service area allocations. But, documents authored more than

a quarter of a century ago are of dubious relevance at, best
*/

to issues in this proceeding.

The effort to expand the relevant time period

is unlikely to produce a fuller picture of the competitive

situation. It becomes difficult to develop fully the facts
about particular events which took place far back in time.

Memories dim and necessary witnesses are unavailable.

+/ This proceeding is not a damage action between private
parties on account of past practices, and discovery in this
proceeding should not be governed by rules applicable in the
district courts in such cases. Moreover, even courts in
such retrospective looking cases have refused to allow open-
ended periods for discovery. See, e.cC., Austin Theatre, Inc.
v. Warner Bros. Pictures, Inc , 30 F.R.D. 156 (S.D.N.Y. 1958)
(discovery limited to period beginning ten years prior to
filing of amended complaint, on the ground that "it would be
unreasonable to give plaintiff a virtually unlimited license
to rove at will through the past"). Even in actions commenced
in the district courts by the United States, a similar rule
has been applied. See, e.cC., United States v. Grinnell, 30
F.R.D. 358 (D.R.I. 1962) (general discovery limited to period
beginning ten years prior to filing of action).



In spite of these obvious facts, Cities'equest
No. 17 seeks all documents concerning three subjects -- com-

petitive aspects of the Company's relationship with other

electric utilities, interconnection agreements and coordina-

tion -- that are "located in the files of those individu-

als . . . now . . . or since 1 Januar 1950 . . . responsible"

for analyzing or forecasting with respect to such subjects.

Joint Request No. 8 seeks the name of each person who served

on a Company committee relating to bulk power supply since

Januar 1, 1955. But, only a very few of the people who

comprised Applicant's management even in the late 1960's are

now employed by the Company. The company's chief executive

officer during the 1950's and 1960's is deceased. Most other

executives of that period have retired or are deceased. At

best, then, what will emerge even if such vast, expensive

and time-consuming discovery is allowed is an unreliable

picture sketched only by those fortunate enough to have sur-

vived. Needless to say, these problems are not peculiar to

the Applicant.

Accordingly, Applicant respectfully submits that.

discovery and evidence in this proceeding should be limited
to the period beginning January 1, 1972. Applicant recognizes

that in some isolated situations there may be good cause for
an exception to such a rule, but such exceptions should be

clearly delineated and held to a minimum. The burden should

be on the requesting party to set forth the reasons for each



such exception. This is the practice adopted by the Board
4/

in South Dade and recommended by the Manual for Complex

Litigation for comparable litigation in the federal courts.
Manual for Complex Liti ation, Part I, 5 4.30.

"/ The Board in South Dade provided that requests for
exceptions to the discovery cutoff date could be made, but
only to the extent that information sought respecting events
or situations prior to the relevant period related"substantially" to events or situations occurring d~urin the
relevant period.
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II. Applicant's Legislative Activities
Are Protected from Discovery.

Applicant objects to the production of documents

relating to its activities with respect to legislative pro-
posals. As those activities cannot be the basis of a find-
ing of inconsistency with the antitrust laws, such

materials are not relevant nor reasonably calculated to
lead to the discovery of admissible evidence. Furthermore,
such production would have a chilling effect on Applicant's
exercise of its First Amendment right to petition the

government. This objection relates to Joint Request No. 58

and to Cities'equest Nos. 14, 20A, 21(e), 21(f), 29(h),4/
and 34.

When Applicant appears before political bodies or
offers its views on proposed legislation, it does so under

aegis of the First, Amendment. See First National Bank of
Boston v.. Bellotti, U.S. (1978), 46 U.S.L.W. 4371

(April 25, 1978). There can be no doubt that the antitrust
laws must give way in face of such authority.

"The right of petition is one of the
freedoms protected by the Bill of Rights,
and we cannot, of course, lightly impute
to Congress an intent to invade these
freedoms . . .."+*/

+/ The text of these requests. is set out in Attachment I.
"*/ Eastern Railroad Pres. Conf. v. Noerr Motor Frgt. Co.,
365 U.S. 127, 138 (1961).



In Eastern Railroad Pres. Conf. v. Noerr Motor

clared that a publicity campaign by a group of railroad
companies aimed at influencing legislation favorable to

their interests and harmful to competing trucking interests

could not constitute a violation of the Sherman Act:

"To hold . . . that the people cannot
freely inform the government of their
wishes would impute to the Sherman Act
a purpose to regulate, not business
activity, but political activity, a
purpose which would have no basis what-
ever in the legislative history of that
Act." Id. at 137.

The Noerr rule was reinforced in United Mine Workers of

Court stated:

"Joint efforts to influence public officials
do not violate the antitrust laws even though
intended to eliminate competition." Id. at
136.

Thus, documents relating to Applicant's concern for
legislative affairs and publication of its views on such

issues cannot form the basis of a violation of the antitrust
laws. Accordingly, such documents are not, relevant evidence

themselves and cannot lead to the discovery of relevant

evidence, which means that efforts to obtain them fail to

meet even the minimum standard for discovery. See Rules of
Practice, 5 2.740(b)(1).

What is worse, discovery of documents related to

Applicant's efforts in public and political arenas could not
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help but produce a "chilling" effect on its future willing-
ness to speak out and to participate in legislative and

administrative decision-making processes. Congress could

not have intended such a result in enacting the antitrust
laws. Eastern Railroad Pres. Conf. v. Noerr Motor Frei ht,
Inc., 365 U.S. 127, 137 (1961).

The prospect of such a chilling effect upon the

exercise of constitutionally protected rights has been

sufficient reason to deny discovery and disclosure of re-

cords in other areas of law. See NAACP v. Alabama, 357 U.S.

449, 460-62 (1958) (Supreme Court denies Alabama's efforts
to obtain NAACP's membership lists, as disclosure would

abridge the members'irst Amendment rights); Baker v.

F & F Investment, 470 F.2d 778 (2d Cir. 1972), cert. denied,

411 U.S. 966 (1973) (although there is no absolute privilege
for journalists, their First Amendment rights are entitled to

protection and disclosure of confidential news sources will
not be ordered where such matters are not at the heart of

the moving party's case); cf. Bredice v. Doctors Hos ital,
Inc., 50 F. R. D. 249, ~o . adhered to, 51 F.R.D. 187 (D.D.C.

1970), aff'd, 479 F.2d 920 (D.C. Cir. 1973) (minutes and re-

ports of defendant hospital's staff meetings concerning death

of plaintiff's decedent not subject to discovery in malpractice

action without showing of exceptional necessity, in view of
strong public interest in encouraging such meetings, which

are designed to evaluate clinical work and improve care).
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NRC Licensing Boards have split in their de-

cisions on discovery of documents relating to political
4/

activities, and Applicant recognizes that the Board de-

clined to protect such Company documents from discovery in
the South Dade proceeding. But Applicant respectfully sub-

mits that authorities .that have ordered production in the

past are not conclusive here.

"/ (a) Order on Objections to Interrogatories and Document
Requests, In the Matter of The Toledo Edison Company and
the Cleveland Electric Illuminating Company (Davis-Besse
Nuclear Power Station, Unit 1), DKT. Nos. 50-346A, 50-441A
(October ll, 1974), p.6: "The objection is sustained on
the basis that CEI's activities, if any, in the areas of
legislation or constitutional revision do not possess the
requisite degree of relevance to these proceedings. Assuming
that CEI did undertake legislative activities directed to
the enactment of statutes which would affect the competitive
position of the new City, these activities nonetheless would
not constitute antitrust violations in and of themselves."

(b) Order Ruling on Applicant's Objections to Document
Requests ... . In the Matter of Consumers Power Company
(Midland Plant, Units 1 and 2), DKT. Nos. 50-329A, 50-330A
(Nov. 28, 1972), pp. 2-3:

"Applicant next objects to requests for documents
relating to Applicant's political activities. The Department
argues that under the guise of appropriate political activi-
ties, the Applicant may have practiced a mere sham to engagein forbidden activities. Whether or not Applicant has en-
gaged in unfair practices through political maneuvers is a
matter not relevant to the issues in controversy; more
particularly, issues pertaining to coordination . . .. The
objection is sustained."

(c) Prehearing Order Number Two of Atomic Safety and
Licensing Board, In the Matter of Duke Power Company (Oconee
Units, 1, 2 a 3; McGuire Units 1 a 2), DKT. Nos. 50-269A, etal. (Nov. 27, 1972). Objections sustained "without prejudice
to a renewal thereof on the showing of prerequisites required
by law."

Fn. cont'd
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For one thing, the decisions ordering disclosure
of documents concerning political activities were reached

prior to the Bellotti decision. In South Date, for ex-

ample, Intervenors strenuously argued that the Company's

rights were somehow limited because it was a "public
corporation" that could not assert rights other than those.

of its shareholders. Florida Cities'esponse to Appli-
cant's Objections to Interrogatories (October 15, 1976),

pp.. 13-14. Such a position is no longer tenable in light of
Bellotti.

For another, where Licensing Boards have allowed

discovery, the principal reason given has been the possi-

bility of finding a "sham" or improper purpose to political
activities, which could be an exception'o the Noerr-Pennin ton

9r/
doctrine. There is no allegation of such a sham in this case.

In such circumstances, it would be more appropriate for the

Board -- if it were disposed to consider granting discovery

of these legislative materials at all -- to defer the matter

Fn. cont'd

(d) Memorandum and Order with Respect to Objections
on Discovery Requests and Interrogatories, In the Matter of
Louisiana Power 6 Light Co., (Waterford, Unit 3), DKT. No.
50-382A, (April 19, 1974), pp. 6-10: "In overruling the ob-
jection, the Board does not foreclose any argument Applicant
may wish to make at the time of hearing with respect to
the protection to be afforded these activities. The fact
of the activity, if any, is, however, subject to discovery."
"/ The "sham" exception applies to situations in whichefforts ostensibly aimed at influencing governmental action
are in fact "a mere sham to cover what is actually nothing
more than an attempt to interfere directly with the business
relationships of a competitor . . ." The Noerr Court was
very careful to emphasize that a "genuine effort to influence
legislation" is not a sham. 365 U.S. at 144.
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until the Intervenors or others had made a prima facie
A/

showing that a sham exception may exist.
In any event, the inquiries concerning Applicant's

legislative activities are so broadly drawn that they can-

no t fair ly be de fended as seeking evidence of sham or improper
4*/

purpose. Instead, Applicant has been served with a host
of broad-guage requests which evidence no effort to exclude

protected activities from disclosure. See, ~e ,
Cities'equest

No. 14, which seeks all documents since 1955 "re-
lating to . . . means employed by the Company to elicit
support for its views in . . . any municipal or state elec-
tion in Florida." At a minimum, when exercises of First
Amendment rights are involved, the requesting parties and

the Board have a heavy responsibility to consider the rele-
vance of the matters sought to be discovered to the matters
under inquiry and the necessity of the discovery to a proper
adjudication. Cf. Baker v. F 8 F Xnveetment, 470 F.2d 788

(2d Cir. 1972), cert. denied, 411 U.S. 966 (1973); Bredice v.
Doctors Hos ital, Inc., 50 F. R.D. 249, ~o . adhered to, 51

F.R.D. 187 (D.D.C. 1970), aff4d, 479 F.2d 920 (D.C. Cir. 1973).

~/ Wright and Miller advise that,
"If the court cannot clearly determine whether
a privilege exists, it may postpone decision of
the question until the factual picture in which
the privilege is claimed has been clearly developed."

Wright and Miller, Federal Practice and Procedure, 5 2016, p.
126 (1970 ed.).
"*/ As discussed below, Applicant also objects to these re-
quests on the basis of overbreadth.
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III. Applicant Should not be Required to
Respond to Overbroad Requests That
Seek Irrelevant. Material and Would
Im ose Substantial Search Burdens.

Consistent with the Commission's Rules, requests

for discovery must be limited to matters relevant to the

subject matter involved in the proceeding or reasonably

calculated to lead to the discovery of admissible evidence.

Rules of Practice, g 2.740(b)(1). Especially in complex

antitrust cases, such as the instant proceeding, the scope

of discovery requests must be carefully scrutinized lest
complainants seek to utilize the forum merely to discover
information otherwise unavailable about companies with which

they do business. "In no event should parties be permitted
to use discovery procedures to conduct a fishing expedition

...,."* 10 C.F.R , Part 2, Appendix A, 5 IV(a), 37 Fed.

Reg. 1S,139.

Fishing expeditions are not objectionable merely

in the abstract. They impose substantial search burdens,

which are expensive and time consuming. Just to respond to
the interrogatories and document requests properly put by

the Joint Request and the Cities'equest, Applicant will
have to undertake a massive file search. There can be no

justification for expanding that task to obtain materials
that will not aid in determining the existing or prospective
competitive implications of activities under the license for
Unit No. 2 of the St. Lucie Plant.
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Set forth below are objections to the requests
for discovery which Applicant contends are .impermissible*/
under established authorities.
Cities'e uest No. 7

Applicant objects to producing any materials in
addition to rate design studies in response to this request,
on the basis of their irrelevance. The additional materials
sought concern the Company's decision to make certain filings
before the Federal Energy Regulatory Commission ("FERC") and

all documents concerning these filings. Besides being privi-**/
leged, these materials have no conceivable relevance to the

particular matters at issue in this proceeding. Ample oppor-
tunity is available to discover all the relevant facts about

what the Company has done and what the Company is doing with
respect to sales of wholesale power, the rates and terms for
wholesale service, and any proposals to modify or terminate
such service —the general subject matters of the referenced
FERC dockets. See Joint Request Nos. 22, 56, 57, 76, 83(a)

and 85, and Cities'equest Nos. 5, 6, 20, 31, 39, 40, 44 and

45. Thus Cities'equest No. 7 is, as to relevant materials,
plainly duplicative. Beyond that, it is an invitation to a

fishing expedition for information that may be helpful to the

"/ The text of these requests is set. out in Attachment II.
**/ Pursuant to the Memorandum of Understandin among the par-
ts.es, Applicant: does not urge its obgectxons based on privilegeat this time.
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Intervenors, if at all, in pending proceedings before another

federal agency in which one or more of their number may be

parties. But that is insufficient to make the materials

relevant to matters in this proceeding.

Cities'e uest Nos. 14, 24, 26 and 34

Applicant objects to these discovery requests because

their subject matter is not limited to facts and issues rele-
vant to this proceeding. For example, Cities'equest No. 14

seeks documents relating to the Company ' e fforts to present

its views in "any municipal or state election in Florida."
Even assuming that discovery of such political materials is
permissible at all, which Applicant disputes, see Part ZI

~su ra th,is request shows no attempt to limit the inquiry even

to a broad issue such as bulk power supply. Zn South Dade,

the Board held that a request pertaining to legislation "possi-

bly affecting competition between electric utilities in the

State of Florida" was overbroad because "it could embrace all,
of Applicant's considerations and activities with respect to

4/
legislation," A fortiori, Cities'equest No. 14, which con-

tains no limitation on subject matter at all, is improper.

Cities'equest No. 24 seeks information with respect

to all "grants or contracts" received by the Company from

governmental agencies, and Cities'equest No. 26 seeks in-
formation concerning Company contractors that have received

or will receive substantial sums for work on Company nuclear

"/ Florida Power 6 Light Company (South Dade Nuclear Units),
Docket P-636A, Second Prehearing Conference Order (February 23,
1977), p. 4.
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units. Applicant understands that Intervenors contend that
nuclear power was developed at government expense; in fact,
the Commission has recognized as much. But even if an

inquiry as to continuing government bounty therefore

may be relevant to issues in this proceeding, which is far
from clear,, these requests are not so narrowly focused and

thus are objectionable on the basis of overbreadth.

Cities'equest No. 34 is broad beyond reason. As

a regulated electric utility, Applicant mast request "favorable

action," usually at several levels of government, before com-

mencing construction or operation of any major facility and

before modifying in any respect its rates or terms and condi-

tions of service. In addition, in the routine conduct of its
business, Applicant is constantly involved in zoning, property

tax and similar matters with scores of local government

entities. As well, it must periodically seek federal tax

rulings for normal corporate transactions, such as an employee

stock option plan. To describe, even "briefly," all of such

matters would be a formidable task. Such a task should not

be required to be undertaken where the result will not be

limited to matters relevant to the issues in controversy in
this proceeding. %/

"/ Applicant is prepared to provide, in response to
Cities'equestNo. 34 (as modified by the Memorandum of Understanding),

a general statement broadly describing the kinds of government
"action" which Applicant requests on a regular basis (~e.
licenses for facilities, rate charges, zoning variances, state

Fn. cont'd
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Cities'equest, Nos. 17, 18, 21, 23,
57(c) and 57(d)

Applicant objects to these requests on the basis

of overbreadth and burden. Cities'equest No. 17 would

require the Company to search the files of persons at all

three areas —competitive aspects of the Company's relation-
ship with other electric utilities, interconnection and

'coordination —for any documents relating to those areas.

These are broad subjects in the context of the business of
an electric utility, and many persons employed by Applicant
have some measure of "responsibility" for one or more of
them. Few of these employees, however, have the power to

plan or make policy with respect to these subjects. Applicant
submits that the request appropriately could be redrafted to
limit the search to the files of individuals with policy-
planning or policy-making responsibilities for these subjects.
The alternative is to impose a substantial search burden on

Applicant, with only partially relevant results.

Fn. cont'd

site approvals). Moreover, Applicant has no objection to
providing reasonably detailed descriptions of transactions
(such as pollution control financings) that resulted in a
sharing by Applicant of the benefits of a tax exemption or
capital subsidy available to a governmental body. This kind
of response would appear to meet any reasonable purpose that
Cities'equest No. 34 may have.
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Applicant objects to Cities'equest No. 18 to

involvement" of the named officials with respect to the

three matters set forth -- any of the Intervenors, the

Company's construction of nuclear units, and Company policy
relating to power supply services. As drawn, the request
would appear to require Applicant to list, on a d~ail or
even ~houri basis, the activities and meetings of these

officials. That is because the three subjects take in very

important operational aspects of the business of an electric
utility such as the Company -- aspects as to which the named

officials might well have some "involvement" on a daily
basis., If Intervenors seek such day to day information, they

appropriately might secure it by deposition rather than such

a burdensome request.

Applicant objects to Cities'equest No. 21 to the

extent that it seeks "all documents," in addition to the

specific categories of high-level Company communications

enumerated in the introductory paragraph of the request, that
relate to categories (a)-(g) of the request. Unless such a

limitation is imposed, this request would take in virtually
every document in the Company's posession concerning its elec-
tric utility operations. For example, it would take in routine
communications to Company operating personnel regarding imple-
mentation of an interconnection agreement. That would plainly
be overbroad. Applicant submits that the request appropriately
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could be redrafted to cover high-level Company documents

concerning the enumerated subjects, such as minutes of
meetings of the Company's Board of Directors and executive
committee, documents prepared in advance of such meetings,
and letters and memoranda to or from Company officers.

As presently drafted, Cities'equest Nos. 23(b)

and 23(c) seek any documents containing the words "antitrust"
or "competition" that were prepared by or for a named Company

official, with no further regard for their subject matter.
The requests are in no way limited even to such a broad

issue as competition between the Company and municipal elec-
tric systems., Accordingly, many such documents would have

no conceivable bearing on issues in the present proceed-

ing. The Company should not be put to the task of con-

ducting a dragnet —of reviewing thousands of pages line
by line to see if certain words appear -- to obtain some

documents that may be relevant and some that plainly are not.
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Cities'equest Nos. 57(c) and 57(d), in addition
to their general irrelevance (see p. 25 infra), would require
the Company to interview 14 named individuals (No. 57(c) )

and all other Company officials and employees (No. 57(d) ) to
determine when and how such individuals first learned of the

FGT-Amoco agreement. Even assuming the relevance of such a

general inquiry, the necessary facts could more simply be ob-

h

of the FGT-Amoco agreement. When and how 14 or more of its
officers or employees gained this information is duplicative
and irrelevant, and would require a burdensome investigation.
Cities'e uest'os. 27, 35 and 64

Cities'equest No. 27 seeks copies of the Company's

uranium enrichment contracts; Cities'equest No. 35q seeks

copies of documents relating to a Company contract for uranium

produced as a by-product of phosphate processing; and
Cities'equest

No. 64 seeks information about damages to and repairs
of the Company's existing nuclear units, as well as information
concerning "waste storage." Applicant objects to these re-
quests on the basis of their complete irrelevance to the issues
before the Board in this proceeding.
Cities'e uest Nos. 65 and 66

Applicant objects to these requests on the basis of
irrelevance. The document described in Cities'equest No. 65
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is an offer made by the Intervenors to settle this proceeding.

The document referred to in Cities'equest No. 66 is a

similar settlement offer. Both requests seek all Company

documents relating to these proposals and all documents

relating to matters contained in them. Xt is a fundamental

evidentiary principle that settlement offers are not admissible

evidence. See Rule 408, Federal Rules of Evidence and cf. Rule 68,

Federal Rules of Civil Procedure. A fortiori, what a party does

in considering an offer of settlement would not be admissible

evidence. Nor could such materials lead to the discovery of
admissible evidence.

There are two bases for this principle. The first
is that nothing could do more to deter settlements of litiga-
tion -- which are in the public interest —than public
scrutiny of the settlement process. Weinstein 6 Berger,
Weinstein's Evidence, g 408[02], p. 408-14. The second is
that offers of settlement and their consideration are irrelevant
on the merits, as they often are undertaken to obtain "peace"

and cannot be construed as admissions of liability. 4 Wigmore,

Evidence 5 1061, pp. 28-29 (3d ed. 1940).

The federal courts have denied discovery of papers

and related materials concerning negotiations and other

proceedings leading to consummation of a settlement. See,

e.c[., Ayers v. Pastime Amusement Co., 240 F. Supp. 811 (E.D.S.C.

1965); ~Rohlfin v. Cat's Paw Rubber Co., Inc., 20 F.R. Serv.
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541 (N.D.Ill. 1954) . A similar rule should be applied
here.

Joint Requests Nos. 79-82 and Cities'equest
Nos. 57-59 and 72-73

Applicant objects to these requests on the grounds

that they are overly broad and extend to subjects which are

not relevant to this proceeding. Apolicant recognizes the

relevance to certain of the issues in this proceeding of
facts and understandings of the parties with respect to
fuel supply (e.g., the availability and price of alternative
fuels to all parties). That subject is covered thoroughly
by Joint Request Nos. 54 ("State Company's understanding of
past, present and anticipated availability and cost from

1976 to 1990 of natural gas, coal, and oil to FPaL and other
Florida utilities.") and 55 ("... all reports and summaries

which refer or pertain-to comparisons of generation alternatives
considered by Company with respect to the availability and

cost of alternative fuels ..."), and in even more detail in
Cities'equest Nos. lla and 61.

The objected to requests, on the other hand, appear

to pertain very specifically to proceedings which are pending

before the Federal Energy Regulatory Commission (Florida Gas
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Transmission Com an , et al., IN 78-2) and in a United States
Court of Appeals on appeal of orders of that agency (~sebrin

Utilities Commission v. FPC, Fifth Cir. No. 77-2972) . These

proceedings concern, respectively, a possible violation of
the Natural Gas Act and whether certain natural gas supplies
for which Applicant has contracted are subject to curtailment.
Neither issue is within the scope of this proceeding. The

objected to requests cannot lead to the discovery of relevant
evidence which would not be elicited by the above-mentioned

fuel supply requests, to which Applicant makes no objection.
To permit the questions pending in -court and before another

federal agency to be reexamined in the discovery phase of
this proceeding would substantially lengthen and complicate
the discovery process without leading to the development of
any evidence which could affect the outcome of this proceeding.
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IV. A Protective Order Should Be
Entered To Govern The Disclosure
And Use Of Discovered Materials.

Many of the documents and much of. the information
requested of Applicant comprise commercial and technical
information of a highly confidential sort —the kind of
information that is routinely afforded protection from

public disclosure and uses non-related to the proceeding at
hand. Such protection is available in Commission proceed-

ings (Rules of Practice, 5 2. 740 (c) (6); Consumers Power Co.

(Midland Plant, Units 1 and 2), 6 AEC 322 (ASLB 1973) ) and

Co., 340 F.2d 933 (10th Cir. 1965), cert. denied, 380 U.S.

964 (1965) (documents made available only to counsel and in-
dependent certified public accountants and only for the pur-
poses of the case; use for business or competitive purposes

prohibited); Tosa Chr sler Pl mouth, Inc. v. Chr sler Motors

~Cor ., 55 F.R.D. 41 (D.C. Wise. 1972); United States v.
National Steel Corp., 26 F.R.D. 603 (D.C. Tex. 1960)), and is
recommended for complex litigation, such as antitrust cases,
in the Manual for Com lex Liti ation (see, e.cC., Part, II,
5 2.50). Applicant submits that similar protection should

be afforded here.

The need for an appropriate protective order is4/
apparent. For example, Cities'equest No. 13 and Joint

"/ Filed herewith as Attachment III is a form for such aprotective order.
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Request No.. 52 seek disclosure of estimating and escala-

tion factors used by the Company with respect to its
physical facilities and operating expenses; Cities'equest
Nos. 27 and 35q seek copies of important Company contracts

with key suppliers and contractors; Cities'equest Nos.

42, 49 and 52-56 and Joint Request No. 23 seek information

about the Company's existing industrial customers and efforts
to acquire new ones; and Joint Request No. 27 seek documents

which may well pertain to pending negotiations.

These requests, together with others in the
Cities'equest

and the Joint Request, will require the Company to

disclose sensitive operating and financial information--
information which is not required to be made public by any

of the state or federal agencies with regulatory jurisdiction
over the Company. Accordingly, the basis for entry of a pro-

tective order is demonstrated.

In addition, the Intervenors describe themselves

as competitors of the Company for wholesale and retail power

sales, Joint Petition of Florida Cities'o Intervene

(August 6, l976), p. 12, and in fact negotiate with the Company

regularly over terms and conditions for various services. It
would be an abuse of Commission process for confidential in-
formation furnished by the Applicant in good faith in discovery

in this proceeding to be available to such persons for purposes

unrelated to .this proceeding.
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In this regard, Applicant objects to serving

on individuals other than outside counsel of record any

confidential documents, information or other material in

response to discovery requests in this proceeding. Such

service would be inconsistent with the protection Applicant

seeks -- see sections 5 and 6 of Attachment I. As well, it
could be prejudicial to Applicant.

In Consumers Power, the Appeal Board held that in

passing on requests for protective orders, the Board should

consider the injury to the producing party that would re-

sult from unrestricted use of produced materials and the ex-

tent to which restrictions on access to information would

adversely affect the ability of the discovering party "to

make meaningful use of [such information] for the purposes

for which its discovery was sought and allowed." Consumers

Power Co. (Midland Plant, Units 1 and 2), 6 AEC 322

(ASLB 1973). Here, on the one hand, the injury to the Company

that would result from free use of its confidential infor-
mation by its self-described competitors and daily bargaining

opponents is apparent, and, on the other hand, the procedures

to be imposed by the proposed protective order would not

«/ Both the Joint Request and the Cities'equest direct that
service be made on Nr. Robert E. Bathen, of R. W. Beck & Asso-
ciates. Mr. Bathen has actively participated, and continues
to participate, in negotiation and business dealings with Appli-
cant on behalf of several of the Intervenors. In such circum-
stances, Applicant does not believe that Nr. Bathen could
qualify as an "independent" expert within the intendment of
section 6 of. the proposed protective order. Accordingly, con-
fidential materials of Applicant should not be provided to him
when they are served on counsel.
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adversely affect in any way the use of discovered materials

by Intervenors'utside counsel or independent experts in
preparation for this proceeding. Only illegitimate use

4/
of the Company's confidential data would be proscribed.

Filed herewith as Attachment III is a form for a

protective order. Applicant submits that such an order

would present a workable method to ensure that full dis-
covery is provided to all parties, that ample opportunity
for trial preparation is available to all parties, and that
the legitimate expectations of each party respecting the

confidentiality of sensitive materials and the integrity of
the discovery process are protected. The proposed order
covers pre-hearing proceedings only; with respect to the

hearing, it merely provides that suitable procedures would

be set by further orders of the Board.

~/ See Milsen v. Southland Corp., 15 F.R. Serv. 2d 1268 (N.D.Ill. 1972) (ruling that the purpose of discovery is "to enable
the parties to prepare for trial with respect, to their own bonafide existing claims," the court. entered a protective orderlimiting plaintiff's use of defendant's documents to the pend-
ing action).



31—

For the foregoing reasons, Applicant requests
that the Board limit the time period for discovery and

evidence to the period beginning January 1, 1972, strike
the interrogatories and document requests objected to in
Parts II and III, and enter a protective order and other
appropriate orders to .govern the disclosure and use of
confidential materials produced in this proceeding.

Respectfully submitted,

Daniel M. Gribbon
Herbert Dym
Joanne B. Grossman
Covington & Burling
888 Sixteenth Street, N.W.
Washington, D.C. 20006
(202) 452-6000

J.A'. Bouknight, Jr;
E.. Gregory Barnes
Lowenstein, Newman, Reis 6 Axelrad
1025 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 862-8400

John E. Mathews, Jr.
Jack W. Shaw, Jr.
Mathews, Osborne, Ehrlich, McNatt

Gobelman 6 Cobb
1500 American Heritage Life Buildingll East Forsyth Street
Jacksonville, Florida 32202
(904) 354-0624

Attorneys for
Florida Power a Light Company

Dated: December ll, 1978



— Attachment I—

DISCOVERY REQUESTS TO WHICH APPLICANT
OBJECTS ON THE BASIS OF ITS FIRST

AMENDMENT RIGHTS

Set forth below is the text of the items of dis-

covery sought in the Joint Request and the Cities'equest
(as modified, where appropriate, by the Memorandum of Under-

~standin among the parties) to which Applicant objects on the

basis of its First Amendment Rights.

Joint Re uest No. 58.,

Furnish copies of all documents since January 1,
1965 relating to Company's consideration of any activities
with respect to the following proposed state or federal legis-
lation (including local ordinances and consitutional amend-
ments) whether or not enacted:

(1) Documents relating to legislation which
could hinder or prevent utilities from
building their own electric generating facilities,
from obtaining financing, or from doing
business with and coordinating activities
(such as entering into joint ventures) with
other electric utilities.

(2) Documents pertaining to possible legisla-
tion designed to alter the tax status or
regulatory status of municipally owned or
cooperatively-owned utilities in the state
of Florida.

(3) Documents related to legislation affecting
the price, supply, or availability of natural
gas.

(4) Documents related to legislation pertaining
to the conversion of utility plants to alterna-
tive fuels (e. cC., coal) .

(5) Documents related to Company's legislative
activities with respect to the Department of
Energy Organization Act.

(6) Documents related to Company's legislative
activities with respect to Powerplant and
Industrial Fuel Use Act of 1978, the Energy
Tax Act of 1978, the Public Utility Regula-
tory Policies Act of 1978, the National
Energy Conservation Policy Act, and the
Energy Tax Act of 1978.
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(8)

(9)

Documents related to the Florida "Grid"
legislation.
Documents related to Company'0 legislative
activities relating to nuclear power plant
licensing.
Documents related to Company's legislative
efforts to define or alter federal, state
or local jurisdiction over electric utili-
ties.

Cities 'e uest No. 14.

Furnish copies of documents since 1955 (including
records of expenditures) relating to advertisements, public
relations campaigns, or other means employed by Company toelicit support for its views or otherwise relating to any
municipal or state election in Florida.
Cities'e uest No. 20A.

Furnish copies of documents since 1950 pertaining
to each wholesale electric customer of Company or municipality
with which Company is interconnected (excluding billing data),
including but not limited to, documents relating to communi-
cations to or from, or internal documents concerning any tax-
payers'r citizens'ommittee or any similar group or news-
paper, or concerning any action taken or proposed by such com-
mittee, group or newspaper which were intended to, or would
tend towards, (a) inducing customers to purchase electricity
from FPGZ, rather than from some other electric utility, (b)
informing or advising customers and/or citizens of the desir-
bility and merit of creating or continuing with an electric
system owned and/or operated by FPSL as opposed to allowing
or permitting another electric utility to provide electric
service within the municipal corporate limits and (c) inducing
electric customers to increase, reduce or modify in any other
way the pattern of their electric consumption.

Cities'e uest No. 21.

Furnish copies of all documents since 1955, in-
cluding minutes of meetings of the Board of Directors and
the executive committee of Company, documents prepared in
advance of meetings (e.cC., agenda, memoranda in summary of
critique of plans, costs, proposals or status of negotiations),
and letters and memoranda to or from Company officers re-
lating to

(e) legislation and constitutional revision
directly related to the ability of elec-
tric utilities to own, finance, or con-
struct facilities and to sell electricity;



(f) elections in any municipality operating an
electric distribution system or proposing
to do so

Cities'e uest No. 29.

Please supply copies of all documents relating to
reports and/or other information provided to the Board of
Directors (including documents relating to discussions with
or among any Board members) concerning each of the following
topics

(h) legislation and/or constitutional revision
affecting the ability, authority and/or
obligation of electric utilities to own,
finance or construct facilities or to sell
electricity.

Cities'e uest No. 34.

State whether Company has attempted to obtain
for itself (a) subsidies, (b) exemptions, (c) waivers, (d)
loans or construction funds, (e) or other favorable action
by any agency, political subdivision or instrumentality of
federal, state or local governments, benefiting Company, in-
cluding but not limited to actions relating to (1) generating
projects and (2) transmission line construction or relocation.
Answer for each item; briefly describe Company' attempts
relating to each item, including whether Company has been
successful.

State whether Company has attempted to obtain foritself exemptions, waivers or other favorable action by any
agency, political subdivision or instrumentality of federal,
state or local governments, benefiting Company, relating to:

(3) air or water pollution control;
(4) tax rulings;
(5) tax legislation or regulations thereunder;
(6) federal or state regulatory legislation

pertaining to electric utilities, including
but not limited to amendments to the Federal
Power Act, the Atomic Energy Act and Florida
statutes, including but not limited to:
(i) bills affecting the jurisdiction or

organization of any governmental agency
charged with licensing, supervising, or
regulating Company's facilities, rates,
or services,

(ii) bills affecting the ability of municipal
or cooperative systems to acquire or own
facilities, rates or services.



Briefly describe Company's attempts. relating to
each item and state whether Company has been successful.

above.
Furnish copies of documents relating to Item (6)

Furnish copies of tax requests and rulings (state
or federal) and official statements concerning air and water
pollution control.



— Attachment II—

DISCOVERY REQUESTS TO WHICH APPLICANT
OBJECTS ON THE BASIS OF THEIR OVER-
BREADTH AND IRRELEVANCE AND THE SUB-
STANTIAL SEARCH BURDEN THEY WOULD IMPOSE

Set forth below is the text of the items of dis-

covery sought in the Joint Request and the Cities'equest
(as modified, where appropriate, by the Memorandum of Under-

~standin among the parties) to which Applicant objects on the

basis of their overbreadth and irrelevance and the substantial
search burden they would impose.

Cities" Re uest No. 7.

Furnish copies of all rate design studies, documents
relating to the decision to file, and all correspondence, memor-
anda and studies regarding Company's filings in Federal Energy
Regulatory Commission Docket Nos. ER78-19 and ER 78-81, et al.,
ER78-282, ER78-343, ER78-395, and ER78-400. Furnish copies of
any wholesale rate design studies conducted by or for Company
since January 1, 1970.

Cities'e uest No. 14.

Furnish copies of documents since 1955 (including
records of expenditures) relating to advertisements, public
relations campaigns, or other means employed by Company toelicit support for its views or otherwise relating to any
municipal or state election in Florida.
Cities'e uest No. 17.

Furnish copies of documents relating to the
following subjects, which are located in the files of those
individuals who by job or title are now, or have been since
1 January 1950, responsible for preparing analyses of, fore-
casting the effects of or who have otherwise been in positions
of responsibility for such subjects:

a. competitive aspects of Company's relation-
ship with other electric utilities serving,
or able to serve, at wholesale or retail
in areas overlapping, or in close proximity
to, Company's service area;



b..

c ~,

interconnection arrangements with other
electric utilities;
coordinated system operation, generation and
transmission facilities expansion and pooling
arrangements involving other electric utilities.

Cities'e uest No. 18.

Describe in detail the present and/or past func-
tions of R. G. Mulholland, Tracy Danese, and R. J. Gardner.If their functions have changed, describe each function
separately and identify the time period during which eachofficial was responsible for or engaged in such function.
Identify specifically any responsibility or involvement each
has had concerning: (1) any of the intervenors, individually
or collectively; (2) the construction or operation of nuclear
units; or (3) corporate policy relating to provision of
power supply services, including rates, terms or conditions
for the period January 1, 1970 to present.

Cities'e uest No. 21.

Furnish copies of all documents since 1955, includ-
ing minutes of meetings of the Board of Directors and the execu-
tive committee of Company, documents prepared in advance of
meetings (e.cC., agenda, memoranda in summary of critique of
plans, costs, proposals or status of negotiations), and letters
and memoranda to or from Company officers relating to:

(a) interconnection plans, proposals or agree-
ments with other electric utilities;

(b) recommendations, formulation of policy,
development of alternative plans, seeking
of opinions, and decisions concerning be-
ginning, continuing, delaying, or abandon-
ing expansions of or additions to generation
capacity or transmission system, whether
capacity or energy is owned, used, or shared
on any basis by Company;

(c) competition at wholesale and retail;
(d) acquisitions by Company of electric utility

properties and proposals for such acquisition
or invitations to purchase electric utility
properties;

(e) legislation and constitutional revision di-
rectly related to the ability of electricutilities to own, finance, or constructfacilities and to sell electricity;

(f) elections in any municipality operating an
electric distribution system or proposing
to do so;



(g) consideration of the request of Florida
Cities to participate, through ownership of
an entitlement share or otherwise, in the
present or planned units.

Cities'e uest No. 23.

In Florida Power & Li ht Co., FERC Docket No.
ER78-19, et al., (a) FP&L's Mr. Orin Pearson testified
(tr. page 1090) that Mr. Robert Gardner (FP&L Vice President,
Strategic Planning), is "the corporate individual primarily
concerned with the antitrust environment," and (b) Mr., Gardner
acknowledged that "competition" is one of the "principal
areas of the business environment" with which his department
is concerned.

Please provide copies of (a) all documents de-
scribing or relating to the delegation of responsibility to
Mr. Gardner for "competition" and/or the "antitrust environ-
ment," (b) all documents prepared by Mr. Gardner or by those
under his supervision relating to "competition" or "antitrust,"
or (c) all documents relating to communications (written or oral)
between Mr. Gardner (and/or individuals under his supervision)
and any other FP&L official or agent relating to "antitrust"
and/or "competition".

Cities'e uest No. 24.

During the period January 1, 1955 to the present
has FP&L received any grants or contracts from Federal or
State agencies? If so, please (a) identify the sponsoring
agency and the date the grant or contract was awarded; (b)
state the sums received by FP&L, and (c) summarize the na-
ture of the grant or contract and identify the period during
which work or other activities undertaken pursuant to such
grant or contract occurred.

Cities'e uest No. 26.

Please identify contractors that have received (or
shall receive) sums totalling more than $ 5,000,000 for work
on any of FP&L's planned or operating nuclear units.
Cities'e uest No. 27.

Please provide copies of FP&L's contracts for ura-
nium enrichment.



Cities'e uest No. 34.

State whether Company has attempted to obtain for
itself (a) subsidies, (b) exemptions, (c) waivers, (d) loans
or construction funds, (e) or other favorable action by any
agency, political subdivision or instrumentality of federal,
state or local governments, benefiting Company, including
but not limited to actions relating to (1) generating pro-
jects and (2) transmission line construction or relocation.
Answer for each item; briefly describe Company's attempts re-
lating to each item, including whether Company has been suc-
cessful ~

State whether Company has attempted. to obtain for
itself exemptions, waivers or other favorable action by any
agency, political subdivision or instrumentality of federal,
state or local governments, benefiting Company, relating to:

(3) air or water pollution control;
(4) tax rulings;
(5) tax legislation or regulations thereunder;
(6) federal or state regulatory legislation per-

taining to electric utilities, including but
not limited to amendments to the Federal Power
Act, the Atomic Energy Act and Florida statutes,
including but not limited to:
(i) bills affecting the jurisdiction or organi-

zation of any governmental agency charged
with licensing, supervising, or regulating
Company's.facilities, rates, or services,

(ii) bills affecting the ability of municipal
or cooperative systems to acquire or own
facilities, rates or services.

Briefly describe Company's attempts relating to
each item and state whether Company has been successful.

Furnish copies of documents relating to Item (6) above.

Furnish copies of tax requests and rulings (state or
federal) and official statements concerning air and water pol-
lution control.
Cities'e uest No. 35.

Furnish copies of documents which provide the
following data concerning each presently existing generating
unit on Company's system and such estimated data with respect
to each unit under construction or planned.



copy of Company's agreement with International
Mineral Chemical Corporation for uranium
material produced as a by-product of phosphate
processing, and copies of all documents re-
lating to FPGL's decision to enter into such
agreement.

Cities'e uest No. 57.

b.

c

Please list all exchanges (including meetings,
telephone contacts or other communications)
relating to the making, negotiation, agree-
ment, approval or modification (proposed,
actual or potential) of Company's T-3 contract
with Florida Gas Transmission Company ("FGT")
or FGT's warranty contract with Amoco production
Company (or related, predecessor or successor
companies thereto). State the date and location
of all such exchanges; identify all those pre-
sent and describe their purpose and all matters
discussed during them.
Furnish copies of all documents relating to
such exchanges (excluding invoices and billing
data). If the documents provided fully reveal
the substance of such exchanges, further de-
scription thereof need not be supplied. If the
substance of such an exchange is not fully re-
vealed in the documents, please describe it and
identify the source of the information provided.
With regard to each of the individuals identi-
fied below, please (1) state the date at which
he obtained initial knowledge of any facet of
the agreement between FGT and Amoco Production
Company reflected in the document attached hereto
as Appendix C; (2) describe the circumstances
in which such knowledge was obtained; and (3)
provide copies of all related documents and
identify any nondocumentary source for Company's
response:

Mr. Robert H. Fite Mr. E. L. Bivens
Mr. Marshall McDonald Mr. R. J. Gardner
Mr. A. C'. Fullerton Mr. Tracey Danese
Mr. William Preston Mr. Ben H. Fuqua
Mr. Joseph P. Taravella Mr. R. Mulholland
Mr. E. A. Adamat Mr. J. J. Hudiburg
Mr. H. L. Allen Mr. F. E. Autrey

d. Did any official or employee of FP&L (other than
those identified above) have knowledge of any
facet of the agreement attached as Appendix C?



If so, please (1) identify the individual(s),
(2) state the date and circumstances of initial
knowledge, and (3) provide copies of all related
documents and identify any nondocumentary sources
for Company's response.

Cities'e uest No. 58.

Please furnish copies of,all documents since 1965relating to the scheduling or use of natural gas under Company's"T-3" contract or pursuant to any other gas supply agreement
between FPGL and Amoco Production Company (or related, successor
or predecessor companies), including the amounts, rates. andfluctuations of'akes.
Cities'e uest No. 59.

Please provide copies of all documents relating to
the March 22, 1967 letter attached hereto as Appendix C, orto any arrangements or matters referred to in that letter.
Cities'e uest No. 64.

Provide detailed information and documentation con-
cerning reported damages to Turkey Point Plant, Units No. 3
and No. 4 and major costs associated with repairs or additionsto Turkey Point Units No. 3 and No. 4 and St. Lucie Unit No., 1,including waste storage.. State when these units will be off-line for repairs and/or additions.
Cities'e uest No. 65.

With regard to the letter attached hereto as
Appendix D, please (a) provide all documents relating to the
Company ' consideration o f the letter (b) provide all documents,
from the date of FPGL's receipt of the letter to the present,relating to the matters contained in the letter.
Cities'e uest No. 66.

With regard to the letter attached hereto as
Appendix E, please (a) provide all documents relating to the
Company's consideration of the letter (b) provide all documents,
from the date of FPGL's receipt of the letter to the present,relating to the matters contained in the letter.
Cities'e uest No. 72.

Please furnish copies of all documents since 1965relating to:



(a)

(b)

(c)

(d)

gas supply or availability of natural gas to
or of Amoco Production Company ("Amoco" ), Austral
Oil Company ("Austral" ), or Florida Gas Trans-
mission Company ("FGT") (or related, successor
or predecessor companies thereof);
the willingness or desire of Amoco, Austral or
FGT to sell gas;
the amounts of gas availabe to Company from Amoco,
Austral or FGT;
the form of arrangement, terms or conditions
under which Amoco, Austral or FGT was willing
to sell to, transport, or otherwise provide
gas for Company.

Cities'e uest No. 73.

Please furnish copies of all documents relating
to any sale of natural gas by Amoco Production Company, in-
cluding but not limited to the warranty gas contract between
Amoco and Austral and FGT. Include all documents relating to
gas supply availability under such contract, and the price,
terms, conditions, operations or scheduling of deliveries
under such contract.

Joint Re uest No. 79.

(a)

(b)

Exluding invoices, billing data, and furnish
all documents relating to the Company's pur-
chase of natural gas including but not limited
to contracts with Florida Gas Transmission
and its gas suppliers, all correspondence re-
relating to gas supply and availability,
warranty contracts, price by years .since ser-
vice began delivery under the T-2 and T-3
contracts, monthly invoices for gas supply in
each of the months beginning in October, 1973.
Name all persons who had any responsibility
relating to the making, negotiation, agreement,
approval, continuation or modification (pro-
posed, actual or potential) of the Company's
gas transportation arrangements including re-
lated production with either Florida Gas Trans-
mission Company or Amoco Production Company
(or any predecessors, successors, affiliates,
assigns or related companies). State the
responsibilities over such matters for each
person named.
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Joint Re uest No. 80.

Furnish copies of all documents relating to the
MMBtu purchase contract dated March 12, 1965, between Company
(Buyer), Amoco Production Company, et al. (i.e., Pan American
Petroleum Corp.) (Seller) and Florida Gas Transmission Company
(Pipeline), including all possible alternative contracts,
related contracts, negotiations resulting in or affecting
such contracts and operating agreements, and including all
natural gas allocations, curtailments and deliveries.
Joint Re uest No. 81.

Furnish all copies of all documents relating to
Florida Gas Transmission Company's application in Federal
Power Commission Docket No. CP65-393 to expand its pipelinefacilities, and any alternate or subsequent expansion of
Florida Gas Transmission Company facilities relating to the-
transportation or delivery of natural gas to Company.

Joint Re uest No. 82..

Furnish copies of all documents relating to the
possible, planned or agreed to expansion, extension, substi-
tution, curtailment, modification, or termination of the"T;1"'nd "T-3" natural gas contracts between Company and
Florida Gas Transmission Company (and/or related producer
contracts), including disposition of natural gas for other
than Company use.



— Attachment.III—
Form o r ctive Order

UNITED STATES OF AMERICA
NUCIEAR REGULATORY COMMISSION

In the Matter of )
) Docket No. 50-389A

FLORIDA POKER & LIGHT COMPANY )
(St. Lucie Plant, Unit No. 2) )

PROTECTIVE ORDER

It appearing to the Board that preparations for

the hearing in this proceeding will require the discovery

of documents, information and other materials claimed by one

or more of the parties making production to contain pro-

prietary information, confidential business information

and/or trade secrets, not known or available to the public,
and that the ends of justice will be served by the entry

of an order setting forth procedures for and rules govern-

ing the production, copying and use of such documents,

information and other materials, IT IS THEREFORE ORDERED:

1. This order shall govern all answers, documents

and other discovery materials produced by the parties in
response to interrogatories,. requests for document produc-

tion or requests for admissions, that are designated confidential
in accordance with the procedures set forth in this order, as

well as any record of testimony given at any deposition in
this proceeding (including exhibits thereto) that are

designated'onfidential

in accordance with the procedures set forth in this
order.
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2. Whenever, in the opinion of any party re-

sponding to any discovery request, a response would reveal

information which such party (hereinafter the "designating

party" or the "producing party") has reason to believe is
not known or available to the public and which the desig-

nating party believes to constitute proprietary information,
confidential business information and/or trade secrets,

the designating party shall have the right to designate such

information as confidential.
3. The designation shall be made by marking the

first page of a document in which such confidential informa-

tion is contained by a suitable marking, indicating the con-

fidentiality of the information therein, prior to the trans-
mission of a physical copy thereof to any other parties
(hereinafter the "receiving parties"). The confidentiality
designation shall, whenever possible, take the form of the

following designation applied by rubber stamp or other appro-

priate means to the document:

"CONFIDENTIAL"
or

"IN ACCORDANCE WITH THE PROTECTIVE
ORDER OF THE BOARD, THIS MATERIAL

SHALL BE TREATED AS CONFIDENTIAL."

Transcripts or portions thereof may be designated confidential
before testimony is recorded or by prompt designation after
the transcript is received by the witness or his counsel.



4. Documents and information covered by this
order need not be filed with the Board; however, all trans-
cripts of depositions, exhibits, answers to interrogatories
and other documents and materials, including briefs, filed
with the Board that comprise or contain material marked as

confidential, or information taken therefrom, shall be filed
in sealed envelopes or other appropriately sealed containers
on which shall be endorsed the title of this proceeding, an

indication of the nature of the contents of such sealed

envelope or other container, the word "CONFIDENTIAL" and

a statement substantially in the following form: "This

envelope containing documents which are filed by [name of party]
is not to be opened nor the contents thereof to be displayed,
revealed or made public, except under the direction of the
Board." No sealed documents which have been filed with the
Board may be opened without an order from the Board specifically
identifying the person or persons who shall have access to the
sealed file, and specifically designating which portions of
the sealed file shall be revealed to them.

5. The right of access to all confidential documents,

information and materials produced for inspection or which are
received by counsel for any party pursuant to discovery in this
proceeding shall in the first instance be limited to outside
counsel of record of each party, and their legal associates and

regularly employed office staff; provided that, with respect
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to the federal government parties to this proceeding, staff
attorneys and their regularly employed consultants shall
not be prohibited by this section 5 from access to any

documents, information or materials designated confidential
in accordance with this order. No copies of confidential
documents or materials shall be made except by or on behalf of
attorneys for named parties.

6. At the request of the receiving party's out-
side. counsel, confidential information or. copies thereof may,

ion a need to know basis, be disclosed to such party's indepen-

dent experts whose technical advice and consultations are being
or" will be used in connection with this proceeding, provided
that, prior to the time of such disclosure, counsel for the

receiving party shall inform counsel for the designating
party of his intent to reveal the information, the identity
of. the information to be revealed and to whom it will be

revealed. Whereupon, counsel for the designating party shall
have seven business days to object to such disclosure. After
a timely objection, if the parties cannot resolve the dispute
on an informal basis, it may be submitted to the Board for
resolution by motion or otherwise.

7. An attorney making disclosure of confidential
information to any person other than those described in
section 5, whether by consent, Board order, stipulation or
the procedures of section 6, shall first require the pers'on to
whom disclosure is to be made to execute a written confidentiality



agreement, in the form annexed hereto as Exhibit A.

8. No person shall make public disclosure of any

confidential'ocuments, information or material obtained pur-
suant to discovery in this proceeding.

9. A government party shall promptly notify the

designating party if a request for any confidential documents

produced by such party is received from a, member of the pub-

lic,, pursuant to the Freedom of Information Act or otherwise.

The government party shall keep the designating party apprised,

on a timely basis, of all administrative and court proceedings

arising in connection with any such request.

10. No person shall make use of any confidential
information obtained pursuant to discovery in this proceeding

other, than for purposes of this- proceeding.

11., Any specified part or parts of the restrictions
imposed by sections 1 through 10 of this order may be terminated
at any time by a written stipulation by counsel for each of the

parties to this proceeding or by an order of the Board for
good cause shown.

12. No party shall be obligated to challenge the

propriety of a confidential designation, and a failure to
do so in this proceeding shall not preclude a subsequent

attack on the propriety of such designation.

13. In the event. that the- receiving party dis-
agrees with the identification by the designating party of



any documents, information or material as confidential, then

the parties first will try to resolve such dispute on an

informal basis before presenting the dispute to the Board
/

by motion or otherwise.

14. Nothing in the foregoing provisions of this
protective order shall be deemed to preclude any party from

seeking and obtaining, on an appropriate showing, such

additional protection with respect to the confidentiality
of documents, information or other discovery materials, as

that party may deem appropriate.

15. This order shall apply solely to the prehearing

proceedings in this proceeding. Treatment of confidential
'information during the hearing in this proceeding and there-

after and the disposition of such information shall be subject

to further orders of the Board.

16. Termination of this proceeding shall. not ter-
minate these limitations on disclosure of confidential informa-

tion.
BY 'ORDER OF THE BOARD.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Dated:



EXHIBIT A

'NITED

STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of )
)

FLORIDA POWER & LIGHT COMPANY ) Docket No. 50-389A
(St. Lucie Plant, Unit No. 2) )

.AGREEMENT CONCERNING DOCUMENTS COVERED BY
A PROTECTIVE ORDER DATED

his (her) address at
and is employed by

, who maintains

hereby acknowledges that he (she) has

read the. Protective Order dated in the
above-captioned proceeding, understands the terms thereof, and

agrees to be bound by such terms.

Date Signature



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

Florida Power a Light Company '

(St.. Lucie Plant, Unit No. 2) )
Docket No. 50-389A

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that copies of the following:
Applicant's Objections to Discovery Requests and

Motion for a Protective Order

have been served on the persons shown on the attached list by hand

delivery * or deposit in the United States mail,, properly stamped

and addressed on December ll,. 1978.

.A. Bou nig , Jr.
Lowenstein, ewman, Reis, Axelrad

oil
1025 Conne ticut Avenue, N.W.
Washington,, D.C. 20036



Alan S. Rosenthal, Esquire
Atomic Safety and Licensing

Appeal Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Jerome E. Sharfman, Esquire
Atomic Safety and Licensing

Appeal Board Panel
U.S.'uclear Regulatory Commission
Washington, D.C. 20555

Richard S. Salzman, Esquire
Atomic Safety and Licensing

Appeal Board Panel
U.S., Nuclear Regulatory Commission
Washington, D.C. 20555 .

Ivan W. Smith, Esquire
Chairman, Atomic Safety and

L'icensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, D.C. 20555

C.R. Stephens,, Supervisor
Docketing and Service Station
Office of the Secretary of the

Commission
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Jerome Saltzman
Chief, Antitrust and Indemnity

Group
U.S., Nuclear Regulatory Commission
Washington, D.C.

Samuel J. Chilk
Secretary
U.S'., Nuclear Regulatory Commission
Washington, D.C. 20555

Robert M. Lazo, Esquire
Atomic Safety and Licensing

Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C.. 20555

Valentine B. Deale, Esquire
Atomic Safety and Licensing

Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

* Robert A. Jablon, Zsquire
Spiegel & McDiarmid
2600 Virginia Avenue, N.W.
Washington, D.C. 20037

* Melvin G. Berger, Esquire
Antitrust Division
U.S. Department of Justice
P.O. Box 14141
Washington, D.C. 20044

*'ee Scott. Dewey, Esquire
Predric D. Chanania, Esquire
Counsel for NRC Staff
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555



GEORGE SPIEGEL
ROBERT C. MCDIARMID
SANDRA J. STREBEL
ROBERT A. JABLON
JAMES N. HORWOOD
ALANJ. ROTH
FRANCES E. FRANCIS
DANIELI. DAVIDSON
THOMAS N. MCHUGH. JR.
DANIELJ. GUTTMAN
PETER K. MATT
DAVID R. STRAUS

LAW OFFICES

SPIEGEL dh MCDLARMID
2600 VIRGINIAAVENUE, N. W.

WASHINGTON, D. C. 20037

TELEPHONE I202) 333 4500

December ll, 1978

BONNIE S. BLAIR
ROBERT HARLEY BEAR
THOMAS C. TRAUGER

Chief, Docketing and Service Section
Office of the Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Re: Florida Power 6 Li ht Com an
(St. Lucie Plant, Unit No. 2),
NRC Docket No. 50-389A

Dear Sir:
Enclosed are the original and 20 copies of the

"Statement of Florida Cities'bjections to Applicant's
Interrogatories to Intervenor Florida Cities and Requests for
Production of Documents" to be filed in the above-captioned
proceeding on behalf of the Fort Pierce Utilities Authority
of the City of Fort Pierce, the Gainesville-Alachua County
Regional Electric Water and Sewer Utilities, the Lake WorthUtilities Authority, the Utilities Commission of the City of
New Smyrna Beach, the Orlando Utilities Commission, the
Sebring Utilities Commission, and the Cities of Alachua,
Bartow, Fort Meade, Key West, Leesburg, Mount Dora, Newberry,
St. Cloud, and Tallahassee, Florida, and the Florida
Municipal Utilities Association.

I would appreciate having the two additional copies
enclosed stamped and returned to this office.

SP~
Daniel Guttman
Attorney for Florida Cities

cc: Atomic Safety and Licensing
Board Panel

All parties



UNITED STATES OF AMERICA
BEFORE THE

NUCLEAR REGULATORY COMMISSION

Florida Power & Light Company )
(St. Lucie Plant, Unit No. 2) )

'I

Docket No. 50-389A

TO: Atomic Safety and Licensing Board Panel

STATEMENT OF FLORIDA CITIES'BJECTIONS
TO APPLICANT'S INTERROGATORIES

TO INTERVENOR FLORIDA CITIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS

Pursuant to the Board's Memorandum and Order of November 13,

1978, Florida Cities 1/ hereby submit their objections to

Applicant Florida Power & -Light Company's interrogatories and

requests for production of documents filed on October 31, 1978 in
the above-captioned proceeding. 2/

Florida Cities recognize that discovery rights should be

construed liberally. Although many of Florida Power & Light
Company's ("FP&L") requests are plainly burdensome and unlikely to

lead to probative evidence, Florida Cities have limited their
objections.

Florida Cities are concerned that discovery requests of all

1/ Florida Cities, intervenors herein, consist of the Fort PierceUtilities Authority of the City of Fort Pierce, the Gainesville-
Alachua County Regional Electric Water and Sewer Utilities, the
Lake Worth Utilities Authority, the Utilities Commission of the
City of New Smyrna Beach, the Orlando Utilities Commission, the
Sebring Utilities Commission, and the Cities of Alachua, Bartow,
Lake Helen, Mount Dora, Fort Meade, Key West, Newberry, St. Cloud,
Tallahassee, Florida, and the Florida Municipal Utilities
Association. Key West and St. Cloud's petition to intervene isstill pending.

2/ As noted in the letter of November ll, 1978, addressed to the
Board by NRC Staff Counsel on behalf of all the parties, the par-ties have reached some agreements and understandings concerning
discovery, including some specific modifications of interroga-
tories as initially filed.



parties be treated equally. While they are prepared to provide

certain categories of documents which they consider to be of

dubious relevance and/or potentially subject to claim of privi-
lege, they reserve the right to object to such requests should

FPGL be allowed to withhold similar categories of documents. In

addition, while Cities do not here seek deferral of any

requests,,l/ they reserve the right to do so should FPGL seek

deferral.
I. CITIES REQUEST THE BOARD TO DEFINE REQUESTS 116-117,

144-145, 149-150, and 154-155 TO LIMIT EXCESSIVE
AND UNWARRANTED BURDEN.

Requests 116-117, 144-145, 149-150, and 154-155 are a series

of requests that seek Cities'understand'ing" of economies of
scale in power plant construction and operation. Cities recognize

that the concept of economies of scale is relevant to this pro-

ceeding, and Cities are prepared to respond to legitimate inquiry.
Cities request that the Board rule that FPSL's requests would be

satisfied by the following:

1) Cities will provide FP&L with all documents possessed by

each city which are responsive to FPGL's questions. 2/

2) Cities will prepare a written response which addresses

the questions as posed. The response will be prepared by the

engineering experts that Cities plan to rely on in this pro-

ceeding. It will reflect their best general understanding, but no

specific study will be undertaken to answer the questions.

1/ Other than those whose deferral has been provided for by
agreement of the parties.

2/ As provided for by FPGL request nos. 118, 146, 151 and 156.
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Request numbers 116-117 state as follows:

116. For the individual nuclear generating unit sizes, state
your understanding of'he general relationship between the invest-
ment cost per kilowatt of capacity for the various size units
(e.g., the investment cost per kilowatt of an 800 megawatt unit is
1.1. times that of a 600 megawatt unit and 0.9 times that of an
1,100 megawatt unit):

(a)
(b)
(c)
(d)
(e)
(f)

200 megawatts
400 megawatts
600 megawatts
800 megawatts
1,000 megawatts
1,200 megawatts

117. For the following individual nuclear generating unit
sizes, state your understanding of the general relationship bet-
ween the operating costs per kilowatt of capacity for the various
size units:

(a)
(b)
(c)
(d)
(e)
(f)

200 megawatts
400 megawatts
500 megawatts
800 megawatts
1,000 megawatts
1,200 megawatts

The further requests are worded identically, except that the

information is sought in the case of natural gas, coal, and oil-
fired generation.

Counsel for Cities anticipate that it is unlikely that

particular Cities have formally addressed the questions of econo-

mies of scale as FP&L has posed them. As posed, the questions

imply assumptions that are likely to be unrealistic. For example,

since commercially operable nuclear plants are in the 500 Mw+

range, consideration of the operating characteristics of a 200 Mw

unit would be academic. On the other hand, there may have been no

good reason for a small city with limited financial resources and

peak loads under 100 Mw to consider a 1,000 Mw unit. Of course,

individual Cities will have conducted power supply studies and



prepared and adopted plans which make judgments about economies of

scale as they may be relevant to the opportunities available to

each city. Where such studies or plans exist, Cities are prepared

to make them (and related documents) available to FP&L.

As Cities understand it, FP&L proposes that each city do more

than this. As FP&L has defined the term "city," the term includes
"all officials, officers, employees, attorneys, contractors,
agents, representatives and consultants of such entity." (FP&L

Requests, Definition No. 3) To the extent that FP&L's questions

have not been formally and directly addressed by any city, par-

ticular individuals will undoubtedly have a wide variety of
"understandings" based on varying degrees of knowledge. FP&L

would apparently have Cities interview every City official and

employee in order to determine a city's "understanding."

lf the costs and burden of the undertaking are immediately

apparent, its value is not apparent at all. Even if interviews
were limited to "policy" officials, the number of interviews could

be in the hundreds. l/ The result would not merely be a collec-
tion of opinions, but one responsive to unrealistic hypothetical
questions on a subject upon which those polled would, if the

questions were realistic, seek expert advice in the first place.

l/ For example, if "policy officials" alone were interviewed,
information would be sought at least from city councilmen, top
public utility officials and members of the utility council.
Since FP&L has not even limited the question to reflect current
understanding, it would be necessary to interview all those who
occupied these positions at any time during the designated time
period. Assuming a five person city council, a five person uti-lity board, three policymaking utility officials, and a ten year
time period, the number of interviews required would likely be in
the range of 20-30 per city.



As stated above, Cities are prepared to provide FPGL with a state-

ment prepared by the experts whom the City officials have chosen

to call on in this case. In addition, where a City has considered

plans which require assumptions about economies of scale, Cities
will provide related documents.

Cities submit that their proposed response would go well

beyond what they are obligated to provide under the Federal Rules

of Civil Procedure. As Professor Moore states "(Q)uestions based

on hypothetical facts clearly calling for ian opinion have been

deemed imprope'r." 1/ Nonetheless, Cities are prepared to have

their experts attempt to respond to FPGL's questions. As

Professor Moore further notes, it has been held that deponents who

are not experts may not be examined on matters of expert opinion . 2/
FPGL's questions clearly relate to matters that require expert

opinion. Nonetheless, to the extent that there are documents

responsive to FPSL's questions, Cities would provide them —even

where the documents reflect lay judgment. If, after receiving

these responses, FPaL is still unsatisfied, it may seek( further

1/ Moore's Federal Practice 26-161, citing Tobacco & Allied
Stocks, Inc. v. Transamerica Co . (D Del 1954), 16 FRD 537;
United States v. Renault, Inc. (SDNY 1960) 27 FRD 23; Beirne v.
Fitch Sanitorium, 1nc., 20 FED 93; but cf. Coxe v. ~Pitne (ED Pa
1961) 26 FRD 562.

2/ Id., citing Macrina v. Smith (ED Pa 1955) 18 FRD 254; Lowe v.
Gre hound Cor . (D Mass 1938) 25 F Supp 653; ~Landr v. O'ara
Vessels, Inc. (D Mass 1939) 26 F Supp 423.



data. 1/ At present, however, Cities can see no basis for per-

forming a costly opinion poll whose results would not appear to

advance the proceeding or provide information of materiality.
II. CITIES OBJECT TO THE SCOPE OF REQUEST NO. 185

ON GROUNDS OF RELEVANCE AND BURDEN.

FP&L's Interrogatory No. 185 states:

185. (a) Describe in detail the consideration which any
City has given during the designated period to es'tablishment of a
municipally-owned electic system in any municipality which does
not at this time own or operate its own electric system. (b)
Describe any studies or evaluations which have been performed by
or for any City, or are in the possession or control of the City,
with respect to establishing a municipally-owned electric system.
(c) Identify each step of legislative, legal, executive, admi-
nistrative or governing board consideration, recommendation and
action that has been taken to date in connection with the possibi-lity of establishing a municipally-owned electric system in a
municipality which does not at this time own or operate its own
electric system. (d) Provide copies of all documents relating to
the answers to this interrogatory.

The relevance of request No. 185 is not immediately apparent

to Cities. While FP&L's potential acquisition of municipal

systems and its attempts to maintain its franchises are of

relevance to this proceeding, there is no suggestion that any

municipality has sought to acquire another system, nor, if there

were, would the possibility be relevant in a proceeding where the

issues relate to FP&L's conduct. Nonetheless, Cities are prepared

to provide all documents responsive to the request. 2/ As stated,

however, the'equest poses the same further and undue burden

discussed in l, supra. On its face the request would require

1/ Of course, Cities would reserve the right to oppose further
requests.

2/ Subject, of course, to potential claims, of privilege.



Cities to interview hundreds of officials 1/ in order to respond

to 185(a) and 185(c) . In Cities'iew, the costs of this effort
outweigh its usefulness to FPGL, if there is any. To the extent

that any significant considerations have, in fact, been given,

they should likely be reflected in documents —which Cities would

provide. If FP&L has reason to believe that significant con-

siderations may not have left a documentary record, it might

refine its request —for example, to seek~ information regarding

particular named officials or particular factual circumstances .

In sum, Cities request that the Board a) limit the requirements of

Request No . 185 to the production of responsive documents; b) pro-

vide that FPGL may seek fur'ther information upon appropriate

showing. 2/

III. THE BOARD MUST ASSURE PARITY OF TREATMENT IN REGARD TO
EVIDENCE FOR WHICH CLAIM OF PRIVILEGE MIGHT BE ASSERTED.

A number of Florida Power a Light Company's interrogatories
to Florida Cities seek< information relating to any effort made on

Florida Cities'ehalf regarding the introduction, consideration,
or enactment of legislation, or would otherwise require infor-
mation which FPGL might claim as privileged if such information

were requested of it. Florida Cities do not object to interroga-

1/ I.e., all past and present policymaking officials.
2/ Again, Cities reserve the right to oppose any further request.



tories which fall within this category. 1/ However, Florida
Cities'nterrogatories propounded to FP&L should be treated com-

parably. Therefore, Florida Cities reserve the right to object
to requests relating to legislation should any objections by FP&L

to similar interrogatories be sustained by the Board. It would be

manifestly unfair to allow a claim of privilege by FP&L, but to

force disclosure by Florida Cities.

IV. THE BOARD MUST ASSURE PARITY OF TREATMENT IN REGARD TO
REQUESTS FOR WHICH RESPONSES MAY BE DEFERRED

Florida Cities understand that FP&L may seek the right to

defer response to certain requests. To the extent that FP&L seeks

deferral, Cities respectfully reserve the right to request

deferral where comparable requests have been made of them.

V. THE PERIOD FOR WHICH DOCUMENTS ARE TO BE PROVIDED

Florida Power & Light Company has requested that, unless

specifically contraindicated, documents should be provided for the

period beginning January 1, 1950. FP&L, however, states that it
"will contend that, except where the Licensing Board approves spe-

cific exceptions, the period designated for discovery should be

much shorter." 2/

It is Cities'roposal that a) documents related to conduct

1/ Interrogatories within this category include No. 234-No. 238,
No. 269-No. 275, and No. 293(b).

2/ October 31, 1978 letter of J.A. Bouknight, Jr. to Robert A.
Jablon (transmitting interrogatories).



should be provided for the period 1950-present; 1/ b) unless

otherwise specified, documents related to routine utility opera-

tions 2/ should be provided for the period 1972-present.

The courts have often recognized that antitrust litigation,
because of the inherent complexity of the operations of the liti-
gants and the terms of the litigation, require a level and breadth

of discovery that may be beyond that which is normally appropriate
elsewhere . See ., e .g ., Banana Service Co. v . United Fruit Co ., 15

FRD 106, 108 (D. Mass 1953). In Caldwell-Clements, Inc. v. McGraw

Hill Publishin Co., 12 FRD 531 (SDNY 1952), for example, the

court provided a discovery period that predated plaintiffs very
existence by a term approximating that for which Cities seeks

di'scovery herein . In holding, in 1952, that a discovery period

dating from 1910 was appropriate, the Court explained at 536:

Defendant's suggested time limit of 1935 is
perhaps based on the fact that plaintiff
came into being at about that time. Informa-
tion antedating plaintiff's existence, however,
is relevant in this type of action and can very
well be admissible at the trial. Bausch
Machine Tool Co. v. Aluminum Co. of America
2 Cir., 72 F.2d 236, 239, certiorari denied
293 U ~ ST 589@ 55 ST Ct ~ 104'9 LE Ed 683/
made it clear that evidence of transactions
occurring long before the injury complained
of and of the history of an organization is
admissible upon the trial of monopolization
cases. 1/

1/
12 FRD 491 (D. Mass, 1952) .

1/ Unless a more limited period has been proposed in a particular
request.

2/ E.g., financial data, operating data, cost of service studies,
maps .
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In this case, the time period is not urged simply to provide

relevant background, but because of documentary evidence that the

pattern of anticompetitive behavior of which Cities here compalin

does in fact date back~ well into the 1950's. As Cities will show,

, FPGL's instant refusal to provide Cities access to its nuclear

units is part of a longstanding pattern of behavior by which FPGL

has a) sought to. refuse or otherwise unlawfully condition direct
dealings with Cities, and b) simultaneously sought to limit
Cities'ccess to economic alternatives to the power supply alter-
natives which FPaL itself enjoys . In Gainesville v. Florida
Power & Li ht Co., 573 F.2d 292 (5th Cir. 1978), cert. denied

November 13, 1978, for example, the Fifth Circuit held that FPGL

violated the Sherman Act in conspiring with Florida Power

Corporation to divide the wholesale power market in Florida . In

detailing the conspiracy, Judge Brown relied on documentary evi-
dence dating bac ki to 1954 (573 F. 2d at 298 ) .

Florida Cities would argue that the present refusals of FPGL

to deal in nuclear power and its virtual nuclear monopoly, 'exacer-

bated by its present refusals to agree to an integrated power

pool, general filed transmission rate and other relief increase

Florida Cities'ower supply costs "inconsistent with the

antitrust laws" and that such factors mandate the relief sought.

The adoption (or imposition) of a more recent cut-off date should

be accompanied by a recognition that Florida Cities do not thereby

waive any rights. Specifically, should a more recent cut-off date

than that set in both Applicant's and intervenors'nterrogatories
be adopted, its adoption would have to be accompanied by agreement



(either in the form of a stipulation among the parties or a Board

order) providing that FPGL cannot raise as a defense to Florida

Cities'laims the contention either that Florida Cities must

affirmatively prove that a situation inconsistent with the

antitrust laws existed prior to the cut-off date deemed

appropriate in order to obtain relief, or that the failure to

prove such claim constitutes a defense. 1/
WHEREFORE, in view of the foregoing, Cities respectfully

request, that a) the Board limit the scope of FPGL request nos.

116-117, 144-145, 149-150, 154-155 and 185 as stated herein; b)

provide for the .designated time period for discovery stated

herein; and c) assure parity of treatment for FPGL and Cities .

Res ectfully submitted,

Danie Guttman

December ll, 1978

Attorney for the Fort Pierce
Utilities Authority of the City of
Fort Pierce, the Gainesville-Alachua
County Regional Electric Water and
Sewer Utilities, the Lake Worth
Utilities Authority, the Utilities
Commis'sion of the City of New Smyrna
Beach, the Orlando Utilities
Commission, the Sebring Utilities
Commission, and the Cities of
Alachua, Bartow, Lake Helen, Mount
Dora, Fort Meade, Key West,
Newberry, St. Cloud, Tallahassee,
Florida, and the Florida Municipal
Utilities Association.

Law Offices of:
Spiegel 6 McDiarmid
2600 Virginia Avenue, N.W.
Washing ton, D.C. 20037

1/ Obviously, Florida Cities would have to prove an affirmative
"situation inconsistent" in order to obtain relief.
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