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I. INTRODUCTION 

Pursuant to 10 CFR § 2.1212 and 2.341(b)(4), the licensee Powertech (USA), Inc. 

(Powertech) hereby submits this Brief in Support of the United States Nuclear Regulatory 

Commission Staff’s Motion for Summary Disposition of Contentions 1A and 1B1 in this 

proceeding dated August 3, 2017, regarding Powertech’s United States Nuclear Regulatory 

Commission (NRC)-licensed Dewey-Burdock in situ uranium recovery (ISR) project in the State 

of South Dakota.  This administrative proceeding involved seven (7) admitted contentions, two 

(2) of which were decided by the Licensing Board in a manner adverse to Powertech and NRC 

Staff (Contentions 1A and 1B).  By doing so, the Licensing Board retained jurisdiction over the 

completion of activities by NRC Staff to rectify any and all identified deficiencies associated 

with such Contentions.   

While retaining jurisdiction over Contentions 1A and 1B, the Licensing Board 

determined that NRC Staff had failed to satisfy the “hard look” standard prescribed by the 

                                                 
1 See Powertech (USA), Inc. (Dewey-Burdock ISR Project), LBP-15-16, 81 NRC 618 (April 30, 2015). 
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National Environmental Policy Act (NEPA) (Contention 1A) and, thereby, had not satisfied the 

Section 106 consultation requirements under the National Historic Preservation Act (NHPA).  As 

stated by NRC Staff in its August 3, 2017 monthly report, the Licensing Board required monthly 

reports updating the status of discussions between NRC Staff and the Oglala Sioux Tribe 

(hereinafter the “Tribe”) and determining whether a settlement of these Contentions could be 

reached or whether no such agreement could be reached and a motion for summary disposition 

was warranted.  NRC Staff has complied with these requirements to date.  For the foregoing 

reasons, Powertech concurs with NRC Staff’s arguments for requesting summary disposition and 

hereby submits this brief in support of NRC Staff’s motion for a judgment as a matter of law that 

the Licensing Board’s directives in LBP-15-16 have been satisfied.   

II. BACKGROUND AND PROCEDURAL HISTORY 

 Pursuant to the Commission’s 10 CFR Part 40 and Appendix A uranium recovery 

regulatory program and associated guidance, Powertech submitted a license application for the 

Dewey-Burdock ISR Project to NRC for its review and approval on February 25, 2009.  For 

purposes of background, this fact demonstrates that the entire NEPA/10 CFR Part 51 

environmental review resulted in preparation and issuance of the supplemental environmental 

impact statement (SEIS) and the Section 106 consultation process has been ongoing for a period 

of more than seven (7) years beginning with an initial offer in November of 2009 to consult with 

Tribal leaders.   

After its license application was made publicly available, on January 5, 2010, NRC Staff 

issued a Federal Register notice providing interested stakeholders and other members of the 

public with an opportunity to request a hearing on the application.  On March 12, 2010, the 

Commission established the Licensing Board.  On March 8, 2010, and April 6, 2010, 
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Consolidated Intervenors (CI) and the Tribe submitted requests for a hearing and proposed 

contentions.  On August 5, 2010, the Licensing Board issued LBP-10-162 in which CI and the 

Tribe each were granted standing to intervene and several contentions for both parties were 

admitted.   

On March 18, 2013, NRC Staff issued its Safety Evaluation Report (SER) detailing the 

analyses and conclusions of its safety review for all resource areas for the Dewey-Burdock ISR 

project which stated that, absent an environmental concern to the contrary, Powertech’s 

requested license should be issued.3  On January 29, 2014, NRC Staff issued the Final 

Supplemental Environmental Impact Statement (FSEIS) which recommended that, absent a 

safety-related concern to the contrary, Powertech’s requested license should be issued.4  On 

April 8, 2014, NRC Staff issued notice to the Licensing Board that it had issued Powertech NRC 

License No. SUA-1600, stating that “the Staff finds that the application complies with the 

Atomic Energy Act and the NRC’s regulations….”5  The final record of decision (ROD) 

included a Programmatic Agreement (PA),6 which was the culmination of the National Historic 

Preservation Act (NHPA)7 Section 106 compliance process under 36 CFR Part 800 et seq. for 

which NRC served as the lead agency.  The ROD included statements confirming successful 

conclusion of the Section 106 process as follows: 

“NRC's agreement to this protocol, and its willingness to continue to collaborate with the 
consulting tribes and other consulting parties as Dewey-Burdock is implemented, is the 
appropriate next step. Accordingly, we have signed the PA to conclude the Section 106 

                                                 
2 See Powertech (USA), Inc., (Dewey-Burdock ISR Project), LBP-10-16, 72 NRC 361, (August 5, 2010). 
3 See Exs. NRC-134 and NRC-135.   
4 See Exs. NRC-008-A & 008-B.   
5 See ML14098A492. 
6 The PA and associated correspondence from the ACHP was executed by the Advisory Council on 
Historic Preservation (ACHP)6 on April 7, 2014 and signed by NRC Staff, BLM, the South Dakota State 
Historic Preservation Office (SHPO) and Powertech.  See Exs. NRC-018-A-(18-H).   
7 See 16 U.S.C. § 470. 
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review process. We appreciated the efforts of NRC staff to negotiate an outcome that 
balances project goals and historic preservation concerns.”  

 
Ex. NRC-018-D at 1 
 

“We understand that the Standing Rock Sioux Tribe (SRST) has objections to the level of 
effort required by the NRC for the identification of historic properties of religious and 
cultural significance to tribes that may be affected by this undertaking. However, based 
on the background documentation, the issues addressed during consultation, and the 
processes established in the PA, the ACHP has concluded that the content and spirit of 
the Section 106 process has been met by NRC.”  

 
Ex. NRC-031 at 3 
 

“Execution of this PA by the NRC, BLM, SD SHPO, ACHP, and Powertech and the 
implementation of its terms is evidence the NRC and BLM have taken into account the 
effects of this Undertaking on historic properties and afforded the ACHP an opportunity 
to comment.” 

 
Ex. NRC-018-A at 14. 
 

On August 19-21, 2014, the Licensing Board held an evidentiary hearing on the seven 

admitted contentions in Rapid City, South Dakota.  On January 9, 2015, all parties submitted 

proposed findings of fact and conclusions of law to the Licensing Board.  On January 29, 2015, 

all parties submitted replies to the previously submitted proposals.   

On April 30, 2015, the Licensing Board issued LBP-15-16 in which five (5) of the seven 

(7) admitted contentions were resolved in favor of Powertech and NRC Staff.  However, 

Contentions 1A and 1B were resolved in favor of CI and the Tribe with the Licensing Board 

retaining jurisdiction over future actions pursuant to its ruling, including monthly status updates 

from NRC Staff on actions conducted in accordance with LBP-15-16.  However, LBP-15-16’s 

pronouncements on Contentions 1A and 1B were seemingly interrelated and centered solely on 

one factor; failure to reach agreement on the “scope, techniques, or timing of the field surveys 

[or] alternatives to a field survey.”  See 79 NRC at 656.  In this same decision, the Licensing 

Board noted that the Tribe was partially to blame for the alleged breakdown in the Section 106 
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process and, by implication, the alleged inadequacy of the FSEIS, including the development of 

such scope, techniques, and timing of field surveys as some of the Tribe’s “demands to engage 

with the NRC Staff were patently unreasonable.”  Id. at 655.  As a result, the Licensing Board 

concluded that it could not determine “definitively which party or specific actions led to the 

impasse preventing an adequate tribal cultural survey” as it found NRC Staff to be partially at 

fault as well.  Id. at 656.  Specifically, the Licensing Board found that NRC Staff did not consult 

directly and solely with the Tribe on the proposed Dewey-Burdock ISR project despite the 

multiple letters directly to the Tribe, which is standard procedure for NRC Staff under the NHPA 

and the fact that Tribe was invited to and participated in multiple meetings with other Tribes.  Id. 

at 656.  This conclusion was also reached despite the Tribe accepting and then failing to appear 

during two (2) opportunities to walk over the project site, one with other tribes that accepted 

NRC Staff’s (and Powertech’s) site survey parameters and scope (e.g., per diem, transportation, 

etc.) after having accepted such parameters and scope. 

Upon the issuance of LBP-15-16, the Licensing Board concluded that NRC Staff’s 

remedy for the identified deficiencies in the Section 106 consultation process and the adequacy 

of the FSEIS is to make one final attempt to engage the Tribe in government-to-government 

consultation efforts and to identify a path forward for a site survey and to identify any cultural or 

historic resources of significance to the Tribe.  See 79 NRC at 657.  Along with this directive, the 

Licensing Board also directed NRC Staff to produce monthly reports on its efforts towards 

curing Contentions 1A and 1B.  Id. at 710. 

After LBP-15-16’s issuance, on May 26, 2015, each of the parties submitted a petition for 

review to the Commission requesting that a number of actions be taken.  Specific to Contentions 

1A and 1B, the Tribe and Consolidated Intervenors (CI) filed a petition for review challenging 
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the Licensing Board’s unwillingness to suspend or revoke Powertech’s NRC license due to the 

alleged deficiencies identified under these Contentions.  Powertech and NRC Staff filed petitions 

for review requesting that the Commission overturn the Licensing Board’s finding in favor of the 

Tribe and CI on Contentions 1A and 1B, as well as its decision to retain jurisdiction over these 

two Contentions. 

On December 23, 2016, the Commission rendered its final decision in CLI-16-20 

concluding that the Licensing Board’s findings should be considered “final” for purposes of the 

Commission’s review, with the exception of Contentions 1A and 1B.  See 84 NRC 219, 222, 262 

(2016).  The Commission also denied each party’s petition for review of the merits of the 

Licensing Board’s ruling in favor of the Tribe and CI and determined that the proceeding should 

be left open for purposes of resolving the “deficiencies identified by the Board.”  Id. at 222 & 

242.   

In November of 2016, the Licensing Board held a telephonic hearing with all parties 

participating in which a status update on NRC Staff’s attempts to consult with the Tribe was 

requested.  After that hearing, NRC Staff continued the process of engaging the Tribe in 

discussions regarding possible parameters for a site survey.  Over the course of the following 

several months, the Tribe failed to provide any parameters that would set the stage for a future 

site visit.  Indeed, on May 31, 2017, the Tribe submitted a response to an NRC Staff inquiry on 

this subject with nothing that resembled site survey parameters or a proposal that could be 

deemed any different from what the Licensing Board previously termed “patently unreasonable.”  

As a result, on July 24, 2017, NRC Staff sent the Tribe a letter informing them that it was their 

intent to cease further consultation, because there was no indication that a compromise or 

settlement could be reached.  Then, after issuance of this letter, NRC Staff filed the instant 
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motion for summary disposition on August 3, 2017.  By rule, Powertech would have been 

required to file this Response on August 23, 2017, but with mutual agreement of the parties, was 

granted an extension to submit on September 1, 2017.  Thus, for the reasons set forth below, 

Powertech concurs with NRC Staff’s arguments for requesting summary disposition and hereby 

submits this brief in support of NRC Staff’s motion for a judgment as a matter of law that the 

Licensing Board’s directives in LBP-15-16 have been satisfied.              

III. LEGAL STANDARDS FOR SUMMARY DISPOSITION  

 The Commission’s standard for summary disposition in 10 CFR § 2.710 is in accord with 

that articulated in the Federal Rules of Civil Procedure, Rule 56 for summary judgment.  See 

e.g., Entergy Nuclear Generation Co. and Entergy Nuclear Operations, Inc., (Pilgrim Nuclear 

Power Station), CLI-10-11, 71 NRC 287, 297  (March 26, 2010).  Summary disposition may be 

granted where the relevant documents show that there is no genuine issue as to any material fact 

and that the moving party is entitled to judgment as a matter of law.  See id.  In order to defeat a 

motion for summary disposition, the Commission’s regulations do not require merely the 

showing of a “material issue of fact” or an “issue of fact.”  Id.  Rather, the regulations require a 

genuine issue of material fact meaning that the factual record, considered in its entirety, must be 

enough in doubt so that there is a reason to hold a hearing to resolve the issue.  Cleveland Elec. 

Illuminating Co. (Perry Nuclear Power Plant, Units 1 & 2), LBP-83-46, 18 NRC 218, 223 

(1983).  Absent any probative evidence supporting the claim, mere assertions of a dispute as to 

material facts does not invalidate a Licensing Board’s grant of summary disposition.  See e.g., 

Advanced Med. Sys., Inc. (One Factory Row, Geneva, Ohio 44041), CLI-94-6, 39 NRC 285, 

309-310 (1994), aff’d Advanced Med. Sys. Inc. v. NRC, 61 F.3d 903 (6th Cir. 1995).  A party 

opposing a motion for summary disposition may not rely on a simple denial of material facts 
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stated by the moving party, and bare assertions or general denials are insufficient.   See e.g., 

Advanced Med. Sys., Inc., 38 NRC at 102. 

 Once an applicant has submitted a motion that makes a proper showing for summary 

disposition, the legal test of whether to grant the motion is whether the intervenor has presented a 

genuine issue as to any material fact that is relevant to its allegation that could lead to some form 

of relief.  Ga. Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), LBP-94-37, 40 NRC 

288 (1994).  The party seeking summary disposition bears the burden of showing the absence of 

a genuine issue of material fact and evidence being viewed in the light most favorable to the 

opposition party.  See Advanced Med. Sys., Inc. (One Factory Row, Geneva, Ohio 44041), CLI-

93-22, 38 NRC 98, 102 (1993).  To meet this burden, the movant must eliminate any real doubt 

as to the existence of any genuine issue of material fact.  See Poller v. Columbia Broad. Sys. Inc., 

368 US 464 (1962) (stating that “[s]ummary disposition may be granted only if the truth is 

clear.”).       

 For purposes of NEPA case law, Powertech hereby incorporates NRC Staff’s citations by 

reference. 

IV. ARGUMENT   

 Since the Licensing Board has retained jurisdiction over the final resolution of 

Contentions 1A and 1B in this proceeding, NRC Staff’s motion for summary disposition is 

properly filed.  Powertech concurs with NRC Staff that there is no genuine issue of material fact 

with respect to the outstanding issues identified by the Licensing Board in LBP-15-16.  Further, 

as shown in its statement of material facts appended to its motion, Powertech asserts that NRC 

Staff has adequately demonstrated that it has fulfilled its responsibilities under the NHPA and 

NEPA pursuant to the Licensing Board’s directive in LBP-15-16.  Thus, Powertech hereby 
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submits this Response in support of NRC Staff’s motion for summary disposition and 

respectfully requests that the Licensing Board grant the motion. 

 For purposes of judicial economy, Powertech offers the following initial statements.  

First, Powertech hereby incorporates each of NRC Staff’s arguments offered in its motion by 

reference.  Second, Powertech hereby adopts NRC Staff’s Statement of Material Facts appended 

to its motion by reference.  For purposes of this Response, Powertech intends to offer additional 

argument and to supplement those offered by NRC Staff to the extent practicable. 

 Prior to addressing specific argument, Powertech believes it is important to note that it 

continues to support the statements in its 2015 petition for review of Contentions 1A and 1B and 

those articulated in now-Chairman Svinicki’s dissent in 2016 that the Advisory Council on 

Historic Preservation (ACHP) is the governmental entity charged with implementing and 

interpreting regulations under the NHPA.  In this proceeding, NRC Staff maintained constant 

contact with members of the ACHP staff to ensure that its conduct of the Section 106 process 

was performed according to statute and regulation.  Indeed, Chairman Svinicki’s dissent stated 

with respect to Contention 1B: 

“As noted above, the Commission generally hesitates to make factual findings in the first 
instance, but again the record developed by the Board is sufficient to answer the question 
posed: here, whether the Staff provided a reasonable opportunity for consultation. One of 
the most striking aspects of this record is that the ACHP, the agency expert in 
implementing the NHPA, signed the NRC's Programmatic Agreement for the Dewey-
Burdock project, and in so doing, found that it set forth a phased process for compliance 
with section 106.  While the ACHP's agreement is not binding on the Commission, its 
findings are entitled to considerable weight.” 

 
Powertech (USA), Inc., (Dewey-Burdock ISR Project), 2016 NRC LEXIS at 106. 

 
The ACHP issued two (2) documents in this proceeding and prior to the issuance of Powertech’s 

license that demonstrate compliance with the NHPA: (1) a signed letter informing NRC Staff 

that it had adequately complied with the NHPA requirements for the Section 106 process and (2) 
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a signed version of the programmatic agreement (PA) designed to demonstrate that the Part 800 

steps in the Section 106 process were completed and were in compliance with the NHPA.  By 

definition, this means that the ACHP determined that the Section 800 “reasonable and good 

faith” standard for identifying properties of historic or cultural significance, including those of 

the Tribe, was satisfied.  Therefore, even though the Licensing Board did not endorse the 

ACHP’s findings in LBP-15-16, its findings lay the groundwork for demonstrating that all of the 

additional work performed by NRC Staff to comply with LBP-15-16 is more than adequate to 

satisfy the NHPA.   

 Powertech believes that NRC Staff has adequately consulted directly with the Tribe per 

the Licensing Board’s LBP-15-16 directive that prescribed direct, singular conduct with the 

Tribe despite the fact that, as noted in Powertech’s 2015 petition for review to the Commission, 

it resulted in granting the Tribe grant special status and did not accord the appropriate, equivalent 

opportunities to other interested tribes.  During the years that Section 106 consultation was 

conducted prior to the evidentiary hearing in August, 2014, and issuance of LBP-15-16, the 

Tribe exhibited no willingness to cooperate with NRC Staff during consultation meetings and 

through written (letters) or oral (phone calls or teleconferences/webinars) communication.  

Indeed, the only two instances where the Tribe appeared to offer any sort of cooperation, both of 

which involved opportunities to walk over the Dewey-Burdock ISR project site, both of which 

the Tribe declined to participate or rejected.  Indeed, several other tribes accepted the parameters, 

scope, and compensation offered by NRC Staff and endorsed by Powertech and appeared at the 

site visit with some of those tribes submitting reports to NRC Staff for their consideration and for 

inclusion in the FSEIS.  The Licensing Board did not specifically state that the consultation 

efforts with these other tribes, which were essentially identical to those with the Tribe and, thus, 
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can be deemed to have afforded these other tribes “a reasonable opportunity to identify its 

concerns about historic properties, advise on the identification and evaluation of historic 

properties, including those of traditional religious and cultural importance, articulate its views in 

the undertaking’s effects on such properties, and participate in the resolution of adverse effects.”  

See 36 CFR § 800.2(c)(2)(ii)(A).   

 The most critical element of this requirement which serves as the trigger point for the 

remainder of the Section 106 process is the identification phase of the process.  As stated by 

NRC Staff, the NHPA does not require the agency to identify properties of cultural, historic or 

other significance to entities such as the Tribe; but rather, it merely requires that parties with 

potential interest in an undertaking be consulted and presented with a “reasonable opportunity” 

to identify such properties.  In the instant case, the Licensing Board specifically stated that the 

site survey parameters proposed by the Tribe were “patently unreasonable”8 while finding that 

the parameters offered by NRC Staff and endorsed by Powertech were reasonable for other tribes 

that conducted site surveys and/or submitted survey reports to NRC Staff.  It is not an agency’s 

responsibility to force a consulting party to perform a site survey and, since the Tribe has 

consistently refused to participate in a site survey under what the Licensing Board already has 

deemed reasonable, there can be no identification of potentially affected properties of historic or 

cultural significance by the Tribe and, thus, no assessment of potential impacts and possible 

mitigation. 

                                                 
8 One of the more patently unreasonable parameters argued by the Tribe was the need for a “scientific” 
methodology for the identification of properties of historic or cultural significance.  As offered in 
testimony by Powertech’s expert Dr. Lynne Sebastian, a member of the ACHP (recused for this 
proceeding), there is no set scientific methodology for identifying such properties as each Tribe values 
different properties in different ways.  Thus, if the Tribe will not participate in a site survey under 
parameters deemed reasonable by the Licensing Board, then no such property identification can take 
place. 
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 While it did not agree with the Licensing Board’s conclusion in LBP-15-16 that this 

NHPA requirement was not satisfied, because NRC Staff did not “solely” consult with the Tribe, 

Powertech asserts that the additional, Tribe-specific consultation efforts are more than adequate 

to satisfy the NHPA and the Licensing Board’s directive.  As stated by NRC Staff in the 

Affidavit of Kellee Jamerson, from December, 2016 to July of 2017, NRC Staff engaged in a 

series of actions to consult directly with the Tribe and to establish a path forward for a site 

survey.  This series of actions included, as stated by Ms. Jamerson, the Tribe allowing more than 

a month to pass before voicemails initiating Tribe-specific consultation could result in 

government-to-government communication, and approximately four (4) months passing after a 

January 31, 2017, teleconference in which the Tribe committed to providing parameters in mid-

March and a timeframe for a site survey.9  As no input was received, NRC Staff’s April 14, 

2017, letter offered a site survey under the same parameters deemed acceptable by other tribes 

and, tacitly, by the Licensing Board though it was rejected by the Tribe as “unacceptable.”  This 

rejection merely cited to another NRC licensing proceeding which is not relevant to this 

proceeding.  Further, the Tribe’s statement in its May 31, 2017, rejection letter stated that NRC 

Staff should be required to coordinate their efforts with other Lakota Sioux Tribes prior to any 

survey being designed and conducted.10  This factor appears to be in direct contravention of the 

Licensing Board’s directive in LBP-15-16 that consultation be conducted solely with the Tribe, 

especially considering that two (2) other Sioux tribes, the Santee and Crow Creek, participated in 

                                                 
9 It is important to note that 36 CFR Part 800 regulations and past Commission precedent does not require 
that government-to-government consultation be done “face-to-face;” but rather, teleconferences and 
webinars are more than adequate.  The NHPA does not require a particular type of action to satisfy the 
Section 106 consultation requirement. 
10 The Tribe’s May 31, 2017, rejection letter also stated that per the Crow Butte case that a survey should 
take up to “a couple years” to complete.  Powertech notes for the Licensing Board’s reference that Section 
106 consultation has been ongoing for seven (7) years and enough time and opportunities for the Tribe 
have passed the point in time where the “reasonableness” of continuing the process no longer exists. 
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previous site surveys and/or submitted survey reports to NRC Staff for review and inclusion in 

the FSEIS.       

 Lastly, with respect to the NHPA, it is extremely important for the Licensing Board to 

take notice that a grant of NRC Staff’s motion for summary disposition does not foreclose future 

opportunities for the Tribe to consult with NRC Staff on the future development of the Dewey-

Burdock ISR project.  The PA specifically sets forth requirements for future site development, 

including assessment of properties identified but unassessed, that mandate consultation with 

interested (consulting) parties as the project is constructed.  As stated in multiple pleadings by 

Powertech in this proceeding and by other ISR licensees, ISR projects are developed in a phased, 

interative manner with the sequential development of wellfields over a licensed project site.  

Since an ISR licensee does not develop a project site “all at once,” it is only practicable that there 

be provisions in place to allow for continued consultation with interested parties in the event that 

other properties previously not identified can be properly assessed or properties identified and 

not yet assessed can be reviewed if they potentially could be disturbed by site development.  This 

PA is representative of ongoing, government-to-government consultation efforts during site 

development that further bolsters NRC Staff’s claims that adequate consultation has been 

conducted.  Thus, the Licensing Board should take notice of the fact that while Section 106 

consultation efforts should be terminated, ongoing consultation efforts can continue during site 

development.  There are no material facts in the record to show a genuine dispute on this point 

and, as such, serves as an additional factor in support of NRC Staff’s motion for summary 

disposition.  Thus, for the reasons discussed above, Powertech supports NRC Staff’s conclusion 

that no material facts exist to show a genuine dispute that would not allow for a grant of 
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summary disposition.  Therefore, Powertech respectfully requests that the Licensing Board grant 

NRC Staff’s motion for summary disposition of Contention 1B. 

 With respect to compliance with NEPA, the satisfaction of the Licensing Board’s LBP-

15-16 directive is inextricably linked to satisfaction of its directive for compliance with the 

NHPA.  The basic legal standard for compliance with NEPA is to satisfy the “hard look” 

requirement for multiple resources areas, in this case historic and cultural resources.  As stated 

by NRC Staff, LBP-15-16 directed it to satisfy the “hard look” standard under the statute and 

prevailing case law and concluded that the FSEIS should be supplemented with identification of 

any properties of historic or cultural/religious significance and an assessment of said properties.  

See LBP-15-16 at 708.  However, importantly, the pivotal reason that no amicable solution can 

be reached under the Licensing Board’s directive is that the Tribe will not even participate in the 

identification phase of this process.  Over the past seven (7) years, the Tribe consistently has 

resisted participating in this portion of the process and, per LBP-15-16, NRC Staff afforded it 

one more opportunity to participate under parameters that were previously deemed reasonable by 

the Licensing Board.  The Tribe continued its resistance by consistently delaying responses to 

NRC Staff inquiries and site survey invitations and then by submitting its May 31, 2017, 

rejection letter citing the possibility of “a couple years” more of consultation and site survey 

development and conduct.  NRC Staff also noted that the Petitioner was actively consulted both 

in general with other consulting parties and specifically after the issuance of LBP-15-16.  

According to NEPA’s “rule of reason,” it is mandated that the inquiry is limited to address only 

impacts that are reasonably foreseeable—not remote or speculative.  See Vermont Yankee 

Nuclear Power Corp. (Vermont Yankee Nuclear Power Station, ALAB-919, 30 NRC 29, 44 

(1989) (citation omitted).  Based on this and the fact that there has been no progress over the past 
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seven (7) years for NRC Staff to obtain information from the Petitioner on properties of historic 

or cultural/religious significance, the NEPA inquiry must stop here.  Indeed, the complete lack of 

effort on the part of the Tribe both before and after the Licensing Board’s decision was rendered 

is entirely consistent with the fundamental basis of Commissioner Svinicki’s dissent in CLI-16-

20 on Contention 1A: 

 “While the Commission would normally hesitate to wade through  
such a detailed factual record ourselves, particularly when we have  
not had the advantage of observing testimony first hand, in this case  
other findings from the Board indicate that the missing information  
was not reasonably available. Specifically, upon reviewing the  
record in its entirety, the Board concluded that the amount of  
‘funds requested to collect tribal cultural information’ by the  
Oglala Sioux was ‘patently unreasonable.’ If information is only  
available at a patently unreasonable cost, here potentially four  
million dollars to conduct one part of the cultural survey (itself  
only one part of the larger NEPA review), it follows that such  
information is not reasonably available.  Moreover, because this  
information missing from the FSEIS was not reasonably available,  
its absence from the FSEIS analysis cannot be a basis upon which  
the FSEIS fails to meet NEPA's hard look standard.” 

 
Powertech (USA), Inc., 2016 NRC at 100-101. 
 
Thus, Powertech concurs with NRC Staff that there is no material fact showing a genuine dispute 

that would prevent a grant of NRC Staff’s motion for summary disposition.  Therefore, 

Powertech respectfully requests that the Licensing Board grant NRC Staff’s summary disposition 

motion for Contention 1A.        
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V. CONCLUSION 

For the reasons discussed above, Powertech respectfully requests that the Licensing 

Board grant NRC Staff’s motion for summary disposition for Contentions 1A and 1B in total and 

terminate this proceeding. 

               Respectfully Submitted, 
 
 

/Executed (electronically) by and in 
accord with 10 C.F.R. § 2.304(d)/ 

       Christopher S. Pugsley, Esq. 
       _____________________________ 
       Anthony J. Thompson, Esq. 
       Christopher S. Pugsley, Esq. 
Dated:  September 1, 2017    Thompson & Pugsley, PLLC 
       1225 19th Street, NW, Suite 300 
       Washington, DC 20036 

COUNSEL TO POWERTECH (USA), INC. 
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       Respectfully Submitted, 
 

/Executed (electronically) by and in 
accord with 10 C.F.R. § 2.304(d)/ 

       Christopher S. Pugsley, Esq. 
       _____________________________ 
       Anthony J. Thompson, Esq. 
       Christopher S. Pugsley, Esq. 
Dated:  September 1, 2017    Thompson & Pugsley, PLLC 
       1225 19th Street, NW, Suite 300 
       Washington, DC 20036 

COUNSEL TO POWERTECH (USA), INC. 
 


