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INTRODUCTION 

Throughout this brief all references to the record on appeal shall be by the 

letter “AN” representing the Nuclear Regulatory Commission’s Assession No. 

followed by the Assession number and the page number of the document itself. All 

reference to the transcript shall be by the letter “T” followed by the Assession 

number of the transcript, followed by the pagination given to the transcript by the 

court reporter.  All references to the Appendix shall be by the letter “A” followed 

by the pagination given to the document in the Appendix.  

SUMMARY OF DECISION UNDER REVIEW 

 The Atomic Safety and Licensing Board (“ASLB”) denied SOUTH 

MIAMI’s petition to intervene and raise a new contention as to FPL’s ability to 

fund the construction of, and to build, two nuclear reactors at the Turkey Point site 

in Miami-Dade County, Florida and it struck the affidavit of Mark Crisp.  The 

ASLB decision found that the City had standing and that its petition was timely but 

it erroneously found that the new contention was not admissible and that the 

affidavit of Mark Crisp for “backstopping” deficiencies in the petition. 

 

STATEMENT OF THE FACTS AND THE CASE 

On June 30, 2009, Florida Power & Light Co. ("FPL" or "the company") 

filed a Combined License ("COL") Application under 10 C.F.R. Part 52, for 

Turkey Point Units 6 and 7 in Miami-Dade County, Florida.  [AN-ML102580400]. 
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As part of its application, FPL relied upon its agreement with Westinghouse 

Electric Company (“Westinghouse”) to build two nuclear reactors, Turkey Point 

Units 6 and 7, and in particular “Westinghouse AP1000 advanced light water 

reactor design” [AN-ML102580400, pg 3] with an initial estimated cost of 

$12,082,600,000  to $17,755,700,000 (depending on whether it involved reduced 

owner scope and low-range transmission or full owner scope and high-range 

transmission) and which was later revises in Revision 8 to Part I of the COLA, 

based on a re-evaluation in 2010, from $13,700,498,919.00 to $19,994,061,325.00. 

[AN - ML17142A456, Exhibit 8].   

The original cost estimate for the new reactors was based on a 2005 study 

and referred to as the TVA Study.  FPL admitted in its original COLA that the 

impact to final project costs of market variations in materials, equipment and labor 

is difficult to predict.  FPL alleged, without any supporting documentation or 

sworn expert opinion, that its estimate was developed by varying specific cost 

assumptions regarding material and labor cost escalation, owner's scope and 

transmission costs.  FPL stated that it had consulted Westinghouse to confirm that 

the assumptions used in the TVA Study would be generally consistent with 

construction of a Westinghouse AP1000 unit.  However, only one year later in 

2010, somehow, in consultation with Westinghouse, the amount grew by 

approximately two billion dollars.   
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The cost estimate contained in the June 30, 2009 COLA “assumed that 

commencement of construction would be four to five years from the Florida PSC 

issuance of the Need Order and the end of construction is 12 years.  [AN-

ML102580400, Appendix 1A-1, Revision 1]  No mention of a time line is given 

for construction in Revision 8 to Part I of the COLA.  Also, FPL’s ability to 

recover the cost of the construction of these reactors through §366.93, Florida 

Statues was significate enough that FPL was compelled to include cost recovery to 

support FPL’s financial qualification.   

The agreements between FPL and Westinghouse terminated when 

Westinghouse filed for bankruptcy protection on March 29, 2017, which was after 

the time had expired for filing contentions before ASLB.  Shortly thereafter, the 

City of South Miami (“South Miami”), City of Miami and Village of Pinecrest 

filed a petition to intervene and to draw into question FPL’s financial qualification 

and its ability to fund the construction of its two proposed nuclear reactors due to 

the Westinghouse bankruptcy.  As a result of the bankruptcy, even the revised cost 

estimates presented by FPL are no longer valid since they were based on a 

Westinghouse nuclear reactor design, the Westinghouse AP1000.  This design is 

currently in use in other nuclear reactor construction projects and, in those cases, 

there have been extraordinary cost overruns.  [AN- ML17142A456, Exhibit 8, 

Affidavit of Crisp]   
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Even FPL admits that its cost recovery is a significant part of its financial 

qualifications and cost recovery is the only specific source of funding of the 

construction of the reactors.  In FPL’s application under the heading “Financial 

Qualifications” it specifically makes the argument to the Commission that FPL is 

financially qualified since it “…will recover the cost of constructing the facility in 

accordance with Florida Statute 366.93, Cost recovery for the siting, design, 

licensing, and construction of nuclear and integrated gasification combined cycle 

power plants, and Florida Administrative Code 25-6.0423, Nuclear Power Plant 

Cost Recovery. [AN-ML102580400, pg 4, Revised 1]. 

Moreover, FPL contends that its source of funding is mixture of internally 

generated cash and external funding such as mortgage bonds. Its internal ability to 

raise cash is clearly dependent on its ability to receive early cost recovery of its 

proposed construction.  Moreover, in a filing by FPL’s parent company, NextEra, 

the company’s prospectus states that FPL’s cost recovery creates a risk to 

investors.  Therefore, the ability to recover cost is essential to FPL’s ability to 

borrow money, and sine qua non to its Financial Qualifications. 

The Final Environmental Impact Statement ("FEIS") was made available on 

October 28, 2016 and notice of availability of the FEIS was published on 

November 2, 2016 in the Federal Register.  The ASLB Final Scheduling Order, set 

the deadline for filing new or amended contentions to the FEIS for Tuesday, 



Page 5 of 17 

November 22, 2016. 1 The Final Safety Evaluation Report ("FSER") was made 

available on November 10, 2016 and concluded that FPL had demonstrated that it 

possesses or has reasonable assurance of obtaining the funds necessary to cover 

estimated construction costs and related fuel cycle costs.  However, FPL failed to 

cite to any specific source of funds to cover these costs.  Pursuant to the ASLB's 

Final Scheduling Order, the deadline for filing new or amended contentions to the 

FSER was Friday, December 9, 2016.2   

ASLB has found that South Miami met the requirements for standing to 

intervene in the Commission's action on FPL's application since South Miami is 

less than fifty miles from the Turkey Point site.  ASLB also found that South 

Miami demonstrated good cause for filing a new, or amended contention, since it 

was based on Westinghouse’s filing for Chapter 11 bankruptcy on March 29, 2017, 

(resulting in the termination of its Agreements with FPL), and after the ASLB 

deadline had expired for filing new contentions. 

 South Miami alleges that, in light of changed circumstances arising from 

Westinghouse Electric Company's (Westinghouse's) recent bankruptcy filing, 

FPL's COL application no longer demonstrates that FPL is financially qualified to 

cover the construction and fuel cycle costs for Units 6 and 7, as required by 10 

                                           

 
1 Turkey Point Units 6 & 7, Order (Amending Final Scheduling Order), ML16327A189 (November 22, 2016). 
2 Id. 
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C.F.R. § 50.33(f)(1). 

 Florida Power & Light Company (“FPL”), has stated in its COLA that FPL 

is a wholly owned subsidiary of NextEra Energy, Inc. (“NEE”) and it states that 

FPL’s reports can be found at the United States Securities and Exchange 

Commission (“SEC”) website, https://www.sec.gov/. Since FPL is privately owned 

wholly by NEE, the SEC website, to which the COLA refers, contains the filing of 

FPL’s parent company, NEE.  In NEE’s prospectus, filed with the SEC on April 

26, 2017 NEE states:  

Florida Power & Light Company (“FPL”), a wholly owned subsidiary of 

NEE, is an electric utility subject to the jurisdiction of the Florida Public 

Service Commission (“FPSC”) over a wide range of business activities, 

including, among other items, the retail rates charged to its customers 

through base rates and cost recovery clauses, the terms and conditions of its 

services, procurement of electricity for its customers and fuel for its plant 

operations, issuances of securities, and aspects of the siting, construction and 

operation of its generation plants and transmission and distribution systems 

for the sale of electric energy. The FPSC has the authority to disallow 

recovery by FPL of costs that it considers excessive or imprudently incurred 

and to determine the level of return that FPL is permitted to earn on invested 

capital. The regulatory process, which may be adversely affected by the 

political, regulatory and economic environment in Florida and elsewhere, 

limits or could otherwise adversely impact FPL’s earnings. The regulatory 

process also does not provide any assurance as to achievement of authorized 

or other earnings levels, or that FPL will be permitted to earn an acceptable 

return on capital investments it wishes to make. NEE’s and NEE Capital’s 

business, financial condition, results of operations and prospects could be 

materially adversely affected if any material amount of costs, a return on 

certain assets or a reasonable return on invested capital cannot be recovered 

through base rates, cost recovery clauses, other regulatory mechanisms or 

otherwise. Certain other subsidiaries of NEE are transmission utilities 

subject to the jurisdiction of their regulators and are subject to similar risks. 

[Emphasis added] 

https://www.sec.gov/
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ISSUES ON APPEAL 

WHETHER THE ASLB ERRED WHEN IT DENIED SOUTH 

MIAMI’S PETITION TO INTERVENE AND TO RAISE ISSUE 

WITH WHETHER FPL REMAINS FINANCIALLY QUALIFIED 

SINCE ITS CONTINUED ABILITY TO RECOVER COSTS TO 

FUND THE PROPOSED REACTORS AND ITS CONTINUED 

ABILITY TO SECURE EXTERNAL FUNDING HAS BEEN 

JEOPARDIZED BY THE BANKRUPTCY OF WESTINGHOUSE 

AND WHEN IT STRUCK THE AFFIDAVIT OF MARK W. CRISP. 

 

ARGUMENT 

ASLB has ruled that South Miami has standing under the proximity 

presumption to intervene and that South Miami has proffered a timely contention.  

However, ASLB erred when it found that South Miami’s contention failed to 

satisfy the admissibility standards in 10 C.F.R. § 2.309(f)(1) and when it struck the 

Affidavit of Mark Crisp.  Thus, the issue is whether South Miami’s new 

contention, the bankruptcy of Westinghouse, was probative of FPL’s ability to 

fund the construction of the proposed nuclear reactors and whether Mr. Crisp’s 

affidavit was a legitimate amplification of the contentin. 

The ASLB denied South Miami’s petition for only two reasons: (1) the 

erroneous finding that FPL did not rely on cost recovery as part of its Financial 

Qualifications and (2) the erroneous finding that the Westinghouse bankruptcy, in 

and of itself, was insufficient to cast legitimate doubt on FPL’s ability to obtain 

external funding for construction costs. 
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Point I - Whether FPL is relying on cost recovery as part of its Financial 

Qualifications 

 

FPL’s financial qualifications to fund the cost of the nuclear reactors are 

essential to the issuance of the COL.  The Commission may issue a COL if it 

makes six (6) findings as outlined in 10 C.F.R. § 52.97. One finding that must be 

made by the Commission is that "[t]he applicant is technically and financially 

qualified to engage in the activities authorized . . . ."3  In order to demonstrate that 

the applicant is financially qualified, an electric utility applicant must submit 

information sufficient to demonstrate to the Commission that the applicant has the 

financial qualifications to carry out the activities for which the permit or license is 

sought.4 If the application is for a combined operating license, the applicant shall 

submit, among other items, information that demonstrates that the applicant 

possesses or has reasonable assurance of obtaining the funds necessary to cover 

estimated construction costs and related fuel cycle costs.5 The applicant is also 

required to indicate the sources of funds necessary to cover the estimated 

construction and fuel cycle costs.6 

 The FSER states, in relevant part, that "FPL expects to recover the cost of 

constructing the facility in accordance with Florida Statute, §366.93, 'Cost 

                                           

 
3 10 C.F.R. § 52.97(a)(1)(iv) (emphasis added). 
4 10 C.F.R. § 50.33(f). 
5 10 C.F.R. § 50.33(f)(1). 
6 Id. 
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Recovery for the Siting, Design, Licensing, and Construction of Nuclear and 

Integrated Gasification Combined Cycle Power Plants,' and Florida Administrative 

Code R.25-6.0423, 'Nuclear or Integrated Gasification Combined Cycle Power 

Plant Cost Recovery. '"7  

 While cost recover is not the only alleged source of financing the 

construction, FPL considered it significant enough to include in its COLA.  Thus, 

it cannot be disregarded so cavalierly as it is a major part of funding and creates a 

legitimate cause for doubting FPL’s current financial qualifications.   

The FSER further states that "FPL expects to finance this project through a 

mixture of internally generated cash and external funding" and clarifies that "[t]he 

external funding will come from a mix of debt and equity capital."8  However, in 

light of FPL’s SEC filing that admits that FPL’s financial condition, and its 

operations and prospects, could be materially adversely affected if any material 

amount of costs is not recovered.  The risky nature of  FPL’s revenues that include 

cash generated from sale of electricity and cost recover will have an adverse 

impact not only on FPL’s revenue but also on its ability to obtain financing.  An 

even greater impact on FPL’s financing will be the dissolution of FPL’s nuclear 

reactor construction agreements with Westinghouse.  

                                           

 
7 FSER at 1-38. 
8 Id. 
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The NRC Staff ultimately concluded that FPL had sufficient capacity to fund 

this project through "internally generated operating cash flows, commercial paper 

and bank facilities, and long-term debt and equity capital markets; and will recover 

the cost of constructing the facility in accordance with Florida Statute §366.93 and 

Florida Administrative Code R.25-6.0423."9  Obviously, at the time that these 

conclusions were made, both FPL and NRC Staff believed that cost recovery was 

relevant and material to FPL’s ability to fund the construction. 

However, on March 29, 2017, Westinghouse Electric Company LLC 

("Westinghouse"), as well as its parent company and subsidiaries, filed for Chapter 

11 Bankruptcy10.  Westinghouse designs and builds the AP1000 nuclear reactors 

that are the subject of the current COL application and proceedings. FPL executed 

a Reservation Agreement with Westinghouse for the: 

…reservation of manufacturing space for the manufacture of long lead time 

forgings, consisting of twenty-three (23) total long lead time forgings for 

each AP1000 unit including nine (9) for each steam generator and five (5) 

for the reactor vessel (the "Components") for [FPL's] proposed Turkey Point 

Nuclear Plant Units 6 and 7 . . . .11 

 

 

Paragraph 4(b) of the Reservation Agreement states that the Reservation 

Agreement automatically terminates upon the filing of a petition or application for 

                                           

 
9 Id. at 1-39. 
10 In re Westinghouse Elec. Co., No. 17-10175-mew (Bankr. S.D.N.Y. filed Mar. 29, 2017). 
11 Reservation Agreement between Westinghouse Electric Company and Florida Power & Light Company. 
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bankruptcy by FPL or Westinghouse.12 Paragraph 2 of the Reservation Agreement 

contemplates that FPL and Westinghouse will negotiate and execute a Definitive 

Agreement for the purchase and sale of the Components prior to the expiration of 

the Reservation Agreement.13 However, as of March 1, 2017, the expiration of the 

Reservation Agreement was extended and there is no evidence that FPL entered 

into a Definitive Agreement or any other Agreement with Westinghouse for the 

construction of Turkey Point Units 6 and 7.14 The Petitioner is unaware of any 

other agreements entered into between FPL and Westinghouse and FPL has failed 

to file a revised COLA to reflect the change in circumstances. 

 Further, reports have indicated that Toshiba and Westinghouse are moving 

away from the business of constructing nuclear reactors.15 While Toshiba and 

Westinghouse have indicated that they intend to complete the construction of the 

nuclear reactors currently under construction in Georgia and South Carolina, they 

have also indicated that Toshiba and Westinghouse's future involvement with 

nuclear plants will be limited to selling its designs.16 

 Without any agreements for the construction of Turkey Point Units 6 and 7, 

                                           

 
12 Id. 
13 Id. 
14 See Testimony of Steven D. Scroggs, March 1, 2017, Document No. 02627-17, Docket No. 170009-EI at 16-17 

(available at http://www.psc.state.fl.us/library/filings/2017/02627-2017/02627-2017.pdf).  
15 Russell Gold and Takashi Mochizuki, Toshiba to Exit Nuclear Construction Business, Wall St. J. (Jan. 31, 2017), 

https://www.wsj.com/articles/toshiba-to-exit-nuclear-construction-business-1485887107. 
16 Id. 

http://www.psc.state.fl.us/library/filings/2017/02627-2017/02627-2017.pdf
https://www.wsj.com/articles/toshiba-to-exit-nuclear-construction-business-1485887107
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FPL will be unable to recover any costs for the construction of these nuclear units 

through Nuclear Advanced Cost Recover under Section 366.93, Florida Statutes 

("F.S."). Section 366.93, F.S., allows FPL to annually petition the Florida Public 

Service Commission ("FPSC") to allow FPL to recover costs through its rates. In 

order for the FPSC to approve FPL's petition, FPL must demonstrate that its 

expenditures in furtherance of the Turkey Point Units 6 & 7 project are reasonable 

and prudent.17 The FPSC further requires FPL to demonstrate that the Turkey Point 

Units 6 & 7 project remains feasible.18 Specifically, the electric utility company is 

required to submit, 

[F]or [FPSC] review and approval a detailed analysis of the long-term 

feasibility of completing the power plant. Such analysis shall include 

evidence that the utility intends to construct the nuclear or integrated 

gasification combined cycle power plant by showing that it has committed 

sufficient, meaningful, and available resources to enable the project to be 

completed and that its intent is realistic and practical.19 

 

If the electric utility fails to demonstrate that the expenditures are reasonable and 

prudent, and that the project is still feasible, then the FPSC cannot allow FPL to 

recover costs through its rates. 

 FPL failed to file a feasibility study in the 2016 Nuclear Cost Recovery 

Docket and subsequently requested to defer any cost recovery to the 2017 Nuclear 

                                           

 
17 FLA. ADMIN. CODE r.25-6.0423(6)(c)(2). 
18 FLA. ADMIN. CODE r.25-6.0423(6)(c)(5). 
19 Id. 
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Cost Recovery Docket and noted that it plans to file a feasibility analysis in the 

2017 Nuclear Cost Recovery Docket.20 Due to FPL's failure to file a feasibility 

study, as of 2016 there has been no determination that the costs incurred by FPL 

for this project are reasonable or prudent, nor is there any indication that the 

project remains feasible. 

 With no agreements for the construction of Turkey Point Units 6 and 7, the 

filing of bankruptcy by Westinghouse and its parent company and subsidiaries, and 

reports that Westinghouse will not be constructing any new reactors in the U.S., it 

has become abundantly clear that as of March 29, 2017 the project is no longer 

feasible and that any further expenditures by FPL towards the construction of these 

units are no longer reasonable or prudent. Consequently, the ability for FPL to 

recover any costs through Nuclear Advanced Cost Recover under Section 366.93, 

F.S., has vanished and a major source of funding the construction of the nuclear 

facilities has disappeared as well. 

Point II - Whether Westinghouse’ bankruptcy has raised legitimate doubt  

                 about FPL’s ability to secure external funding. 

 

 There is legitimate doubt as to whether FPL can obtain external funding 

since even FPL’s parent company, NextEra Energy, Inc., stated as much in its SEC 

                                           

 
20 In re Nuclear cost recovery clause (Order Granting Florida Power and Light Company's Motion to Defer 

Consideration of Issues and Cost Recovery), Order No. PSC-16-0266-PCO-EI, Docket No. 160009-EI (available at 

http://www.psc.state.fl.us/library/filings/2016/04478-2016/04478-2016.pdf).  

http://www.psc.state.fl.us/library/filings/2016/04478-2016/04478-2016.pdf
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filings.  Moreover, of the four funding sources identified by staff in the FSER for 

the construction of the nuclear reactors, the external funding sources (commercial 

paper and bank facilities, and long-term debt and equity capital markets) is in 

legitimate doubt without any guarantee that the nuclear reactors will get built and 

generate electricity and revenue.  Further, there is no evidence that there is anyone 

who is currently retained or readily available to construct a twenty billion dollar 

project involving two nuclear reactors which has a high risk21 and that is already on 

the high-end of the estimated project cost range.22  As mentioned above, NextEra 

Energy, Inc., in its prospectus has warned invertors that FPL is engaged in a risky 

business with no clear cut revenue stream, and this was before FPL lost it 

construction partner, Westinghouse. 

 Therefore, despite the FSER's spectulative finding that FPL is financially 

qualified to carry out this project, at least as recently as March 29, 2017 there is a 

genuine dispute as to whether FPL is still financially qualified to carry out this 

project.  As of March 29, 2017, no evidence has been submitted, and the FSER 

lacks sufficient information to demonstrate, that FPL possesses or has reasonable 

assurance of obtaining the funds necessary to cover estimated construction costs 

                                           

 
21 See footnote #15 ("Toshiba's future involvement with nuclear plants will be limited to selling its designs; it will 

let other companies handle the risk of building the facilities . . . ."). 
22 Testimony of Steven D. Scroggs, April 27, 2016, Document No. 02544-16, Docket No. 160009-EI, at 9 (available 

at http://www.psc.state.fl.us/library/filings/2016/02544-2016/02544-2016.pdf) ("[T]hrough 2017, FPL estimates it 

will have spent approximately 1.5% of the high end of the estimated project cost range ($20.0 billion)."). 

http://www.psc.state.fl.us/library/filings/2016/02544-2016/02544-2016.pdf
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and related fuel cycle costs.  Consequently, the FSER is deficient in concluding 

that FPL has demonstrated that it possesses or has reasonable assurance of 

obtaining the funds necessary to cover estimated construction costs and related fuel 

cycle costs and FPL has failed to indicate source(s) of funds to cover these costs. 

 Just to be clear, Petitioners do not assert that the original information 

provided in the COLA was inadequate at the time, or that Staff failed to properly 

analyze that information then. Rather, Petitioner asserts, based on the recent 

Westinghouse bankruptcy, which has brought to Petitioners' attention the mounting 

difficulties that FPL now faces with the construction of the new reactors—both in 

terms of costs and the related practicality of obtaining a company to build the 

reactors, that the information FPL provided with its application is no longer current 

or reliable. 

Point III – Whether Mark Crisp’s affidavit should have been allow as an 

amplification of the arguments being made. 

 

The ASLB errored when it struck the affidavit of Mark Crisp and should 

have allowed it as a legitimate amplification of the new contention that has been 

timely filed.  See Entergy Nuclear Operations, Inc. (Indian Point Nuclear 

Generating Units 2 and 3), Docket Nos. 50-0247-LR and 50-286-LR, ASLBP No. 

07-858-03-LR-BD01 at 41 (p. 43 of .pdf) (July 6, 2011); Luminant Generation 

Co., LLC (Comanche Peak Nuclear Power Plant, Units 3 and 4), LBP-09-17, 70 

N.R.C. 311, 323 (Aug. 6, 2009); Cf. PPL Susquehanna, LLC (Susquehanna Steam 
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Elec-tric Station, Units 1 & 2), LBP-07-4, 65 NRC 281, 299-302 (2007) (reply 

may be used to provide “legitimate amplification” to a proffered contention). 

CONCLUSION 

FPL, in its application made clear that cost recovery was an essential part of 

it source of construction costs for the project and that it is essential to any proper 

analysis of whether FPL has provided the reasonable assurance of financial 

qualifications required for licensure before the NRC.  These are facts and not bare 

assertions.  Clearly, the facts alleged do cast serious legitimate doubt on the 

reasonableness of FPL’s financing plan, its ability to secure external financing and 

it ability to receive cost recovery since FPL has no real, concrete financing plan 

without its agreements with Westinghouse.  Therefore, the fact that Westinghouse 

filed for bankruptcy creates a genuie dispute on a material issue and the Atomic 

Safety Licensing Board committed reversible error when it denied South Miami’s 

petition to intervene and raise this contention.  Furthermore, the board erred when 

it struck the affidavit of Mark Crisp since it was a legitimate amplification.  

Petitioner respectfully request that the order of the Atomic Safety Licensing Board 

be reversed and the case remanded for a hearing on South Miami’s new contention 

and that the Affidavit of Mark Crisp be considered as legitimate amplification.  

Respectfully submitted, 

By:   /s/ Thomas F. Pepe                  . 

City Attorney for 
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City of South Miami 

1450 Madruga Avenue, Suite 202  

Coral Gables, Florida  33146  

T:  305-667-2564 

F:   305-341-0584 

E: tpepe@southmiamifl.gov 

Dated at South Miami, Florida 

this 25th day of August, 2017 
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Thomas F. Pepe 
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