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UNITED STATES OF AMERICA
BEFORE THE

NUCLEAR REGULATORY COMMISSION

Florida Power & Light Company

(St. Lucie Plant, Unit No. 2)

Docket No. 50-389A

Operating License
No. NPF-16

RESPONSE OF FLORIDA POWER & LIGHT COMPANY
IN OPPOSITION TO PETITION FOR ENFORCEMENT ACTION

On July 2, 1993, the Florida Municipal Power Agency

("FMPA") filed with the Commission pursuant to 10 C.F.R. 5 2.206

a document entitled Petition of Florida Municipal Power Agency

For Declaration And Enforcement Of Antitrust Licensing Conditions

And To Impose Requirements By Order (hereinafter "FMPA

Petition" ). The FMPA Petition asks the Director to take certain
actions to enforce antitrust conditions contained in Florida
Power & Light Company's ("FPL") St. Lucie Unit No. 2 Operating

License ("St. Lucie License Conditions" ). According to FMPA, FPL

is not in conformance with the St. Lucie License Conditions

because it has "refused" to provide what FMPA describes as

"network" transmission service. FPL categorically denies FMPA's

allegations and asks that the Director dismiss FMPA's Petition
without the initiation of a proceeding under Section 2.206.

On the same day that FMPA filed the instant FMPA

Petition, it also filed with the Federal Energy Regulatory

Commission ("FERC") a Complaint pursuant to Section 206 of the

Federal Power Act ("FPA") and an Application for transmission
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service pursuant to Section 211 of the FPA. The FERC filing is
based on the same allegations that FMPA makes before this
Commission.

FPL filed its Answer to FMPA's FERC Complaint on August

23, 1993. In that Answer, FPL responded to each of FMPA's

allegations and demonstrated that FMPA is not entitled to any

relief under Sections 206 or 211 of the FPA at this time. FPL

believes that its FERC Answer responds to all of the allegations
that FMPA has made before this Commission and, therefore, FPL has

attached its FERC Answer to this Response and asks that it be

incorporated herein by reference. In the instant filing, FPL

will supplement its FERC Answer by focusing the Director on

several central issues raised by FMPA's Petition and the reasons

why the Petition should be dismissed.

1. FPL Has Agreed To Respond To A "Good Faith Recpxest" For
Network Transmission Service Pursuant To New Section
211 Of The Federal Power Act And To Abide By A FERC
Decision Pursuant To Sections 211 And 212 Of The
Federal Power Act

As discussed in the next section of this Response,

after the St. Lucie License Conditions became effective, FPL and

FMPA entered into five transmission service contracts that are on

file as rate schedules with the FERC. It has been and remains

FPL's position that it will negotiate to replace these five
existing transmission service agreements with an agreement

providing comprehensively a form of "network" transmission
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service so long as (1) the reliability of FPL's system is not

jeopardized, (2) FPL receives fair compensation and its other

customers do not subsidize FMPA, and (3) the arrangement allows

FPL prudently to plan and operate its transmission system. In

accordance with this position, FPL told the FERC in its August 23

Answer to FMPA's Complaint (FPL FERC Answer at 1-6, 61-67) that

FPL would respond to a good faith request for network

transmission service under FPA Section 211, 16 U.S.C.

824j, 1/ that contains the information required to be

provided by FERC's recent Statement of Policy on good faith
transmission service requests, 2/ and that FPL would abide by

an ultimate decision under Sections 211 and 212 of the FPA

(following any appeals) regarding FPL's provision of transmission

service. 3/

1/ Section 211 was revised in 1992 as part of the Energy Policy
Act of 1992. That Section, together with Section 212 of the
FPA, permits FERC to order transmission owning utilities to
provide transmission services for wholesale transactions and
to establish rates for such services pursuant to standards
set forth in Section 212.

2/ Policy Statement Regarding Good Faith Requests For
Transmission Services And Responses By Transmitting
Utilities Under Sections 211(a) And 213(a) Of The Federal
Power Act, As Amended And Added By The Energy Policy Act Of
1992, Doc. No. PL93-3-000, FERC Stats. & Regs. Regulations
Preambles (CCH) $ 30,975 (1993).

3/ FPL explained to the FERC that FMPA to date has refused to
supply FPL with the information required to evaluate the
impact of FMPA's service request on FPL's system, and that
FMPA has varied its request at different times. (FPL FERC
Answer at 3-5, 24-28, 63-67.)
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This voluntary commitment by FPL exceeds what FPL is
required to do under the St. Lucie License Conditions and the

recently enacted transmission provisions of the FPA. As

discussed below, neither the St. Lucie License Conditions nor

Section 211 require FPL to acquiesce voluntarily to the

replacement of valid and enforceable contracts for transmission

service. Accordingly, FMPA's Petition, apart from being without

merit, is mooted by FPL's voluntary agreement..

2. FMPA Is Bound By Contracts That It Entered Into With
FPL After The St. Lucie License Conditions Became
Effective
FNPA's contention that FPL is in violation of the St.

Lucie License Conditions ignores the fact that FMPA already

exercised its rights under the License Conditions and entered

into long-term transmission service contracts with FPL. FMPA

briefly refers to the five Transmission Service Agreements

("Existing TSAs") that it has with FPL that provide transmission

services for the delivery of various FNPA generating resources.

FMPA's request for "network" service entails replacement of these

existing contracts with a new transmission service agreement.

All of these Existing TSAs, however, were entered into
after the St. Lucie License Conditions went into effect. In each

case, FMPA entered into negotiations with FPL after requesting

transmission service pursuant to the License Conditions. In each

case, FPL made concessions in order to reach agreement with FMPA,

and the resulting contracts were executed by the Parties and
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filed with the FERC under Section 205 of the FPA. As described

in FPL's FERC Answer, FMPA's negotiators have acknowledged in
depositions that the Existing TSAs were the result of good faith
bargaining in which neither party got everything it wanted, and

that FMPA's decision to sign the contracts was a "business

decision." (FPL FERC Answer at 18-22.)

These contracts satisfy FPL's obligations under the St.

Lucie License Conditions. They are binding contractual

commitments of both FPL and FMPA and they are enforceable as

filed rates at the FERC. 4/ FMPA seems to harbor the belief
that the St. Lucie License Conditions affo'rd it a perpetual right
to walk away from contracts it has executed whenever it is no ''
longer satisfied with them. To the contrary, Article K of the

License Conditions (Transmission Services) expressly provides

that the License Conditions will be implemented through

agreements or tariffs filed with the FERC. The License

Conditions do not nullify the law of contracts or the filed rate
doctrine.

FMPA's position has already been rejected by one

federal District Court. In United States v. Pacific Gas & Elec.

Co., 5/ a federal District Court rejected a request, much like
FMPA's, for relief from existing agreements. The case involved

4/ United Gas Pi eline Co. v. Mobile Gas Serv. Co ., 350 U.S.
332 (1956); FPC v. Sierra Pacific Power Co., 350 U.S. 348
(1956) ("Mobile-Sierra" ).

5/ 714 F. Supp. 1039 (N.D. Cal. 1989).



I

I

I
I

I

I



6

the validity of a 1982 agreement whereby the Western Area Power

Administration ("WAPA") agreed to sell energy to the California
cities. Pacific Gas & Electric Co. ("PG&E") argued that that
agreement could not be valid because there was a preexisting
contract obligating the cities to purchase their full power

requirements from PG&E. — The cities argued that, under the

antitrust license conditions for the Diablo Canyon nuclear plant
(the "Stanislaus Commitments" ), PG&E was obligated to offer full
or partial requirements service, and that this gave the cities
the right unilaterally to terminate or modify the full
requirements contracts.

The court rejected the cities'rgument, pointing to

the fact that the full requirements contracts were entered into
by the cities long after'the Stanislaus Commitments took effect.
The court concluded that:

To the extent that the Cities obligated
themselves to take their full requirements
from PG&E in exchange for PG&E's obligation
to supply them, they cannot look to the
Stanislaus Commitments for an escape clause.

Id. at 1052.

The PG&E decision was obviously correct on this point.
If FMPA's interpretation of the St. Lucie License Conditions is
accepted, contracts entered into pursuant to them would be

binding only on the selling party. In effect, the License

Conditions would allow the purchaser to override contract law and

the filed rate doctrine by permitting the purchaser to walk away
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from its contracts simply by arguing that the License Conditions

would have permitted it to obtain more or different service on

more favorable terms.

3. FMPA Made A Voluntary Choice To Hegotiate And Sign
Transmission Service Contracts With FPL Rather Than
Seek Enforcement Of The License Conditions

FMPA's excuse for seeking the right to abrogate its
Existing TSAs is that FMPA was forced by the exigencies of the

situation to sign the contracts under duress. (FMPA Petition at

6.) There are three independent reasons why this excuse does not

wash.

First, FMPA's argument is illogical. The St. Lucie

License Conditions gave FMPA the option of requiring FPL to file
unilaterally with the FERC unexecuted contracts for transmission

service. (FPL FERC Answer at 40.) If FMPA had exercised this
option in lieu of negotiating with FPL, FMPA would have been .

assured of the commencement of transmission service after the

statutory 60-day notice period provided under Section 205 of the

FPA, and, at the same time, would have retained the right to
contest FPL's unilateral filing before the FERC as unjust and

unreasonable and to obtain refunds for any charges found by FERC

to be in excess of just and reasonable levels. At the same time,

FMPA could have sought simultaneous enforcement of the so-called
"network" requirement before this Commission.

Instead, FMPA chose to negotiate with FPL over a period
of several months and to sign contracts that reflected many
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compromises by both sides. The only fair conclusion that can be

drawn from these facts is that FMPA concluded that it had

obtained at least as much in concessions from FPL as it could

expect to get if it sought enforcement of the St. Lucie License

Conditions at the NRC or had directed FPL to file an unexecuted

contract with the FERC. FMPA is now asking this Commission,

under the rubric of the License Conditions, to relieve it of the

consequences of its own free choice.

Second, the record developed in the current District
Court litigation between FPL and FMPA shows that FMPA did not

sign the Existing TSAs under duress, but rather made a business

decision to enter into these contracts. This factual record is
described in FPL's FERC Answer at 17'-22. The facts here do not

support a finding of duress under applicable law. (See FPL FERC

Answer at 39.)

Third, FMPA's central problem is not that the rates,

terms, and conditions of the Existing TSAs are improper. The

problem is that subsequent to executing those contracts, FMPA

decided that it wished to alter the All-Requirements Project and

the other projects that FMPA had in place with its members, and

for which the Existing TSAs were designed, in favor of the

Integrated Dispatch 2 Operations ("IDO") Project. As FMPA

acknowledged in its Petition, FMPA first began active
consideration of its new IDO Project in 1987, after it had

entered into all of the above-described contracts with FPL.
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(FMPA Petition at 9.) The IDO Project involved an entirely new

arrangement encompassing generation entitlements and cities that
were not part of the All-Requirements or other projects. FMPA

never discussed with FPL transmission service to implement the

XDO Project during the negotiation of the All-Requirements TSA in
1984 and 1985, 6/ or in connection with the negotiation of the

other Existing TSAs between 1983 and 1987, because the XDO

Project did not even exist at that time. 7/

Finally, FMPA alleges that one of the TSAs, the All-
Requirements Agreement (see FPL FERC Answer at 12-14), affords it
a unilateral right to terminate the contract at any time. This

I argument is frivolous. The provisions at issue are relatively
standard provisions in FERC contracts and none of them provides

for a unilateral right of termination. The provisions are

discussed in FPL's FERC Answer at 40-42. FMPA specifically
sought and obtained long-term contractual commitments to support

the projects it was involved in at the time. (FPL FERC Answer at
12-15.)

6/

7/

FMPA's Petition leaves the misimpression that this Agreement
was entered into in 1990. Xn fact, the 1990 "Amended and
Restated" All-Requirements Transmission Service Agreement
merely added another FMPA member city to the Project and
otherwise substantially retained the rates, terms, and
conditions committed to in the original 1985 All-
Requirements contract.
Xn the District Court lawsuit, one of FMPA's consulting
engineers testified that FMPA was organizationally not ready
to consider an IDO-type project prior to 1988. Deposition
of Albert Malmsjo at 52/12 thru 56/10 (Feb. 15, 1993). (FPL
FERC Answer at Tab C.)
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4. The St. Lucie License Conditions Do hTot Guarantee FMPA
"Network" Service On The Terms That FMPA Demands

FMPA relies exclusively on the statement in Article X

of the St. Lucie License Conditions that FPL will provide

transmission service "among" neighboring entities. It then

references the Atomic Safety and Licensing Board decision in
Louisiana Power E Li ht Com an , 8/ for the proposition that
FPL's St. Lucie License Conditions require FPL to provide

"network" transmission service on the particular terms that FMPA

demands.

FPL already provides transmission service "among" FMPA

members pursuant to the Existing TSAs. The transmission services

provided by FPL under these existing agreements permit FMPA to

integrate remote generation resources with the loads of multiple
FMPA members and afford FMPA significant flexibility to vary the

use of generation to serve its members'eeds. These

arrangements are described in detail in FPL's FERC Answer at 12-

17, 48-50. As shown therein, FMPA already receives a form of

network transmission service from FPL that more than meets any

requirement established by use of the word "among" in Article X.

In addition, FMPA's position is based, on a strained

interpretation of the St. Lucie License Conditions that requires

the Director to find that those License Conditions established

8/ In the Matter of Louisiana Power and Li ht Com an
(Waterford Steam Generating Station Unit No. 3), Docket No.
50-382A, 8 AEC 718 (1974), aff'd, 1 NRC 45 (1975).
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the rates under which FPL would be required to provide "network"

transmission service. 9/ The essence of FMPA's Petition is not

that FPL must provide transmission service "among" FMPA's

members, but that FPL must do so pursuant to rates established in
the manner that FMPA considers proper. The question of the

appropriate rates for transmission service is a matter for FERC

to decide, as the St. Lucie License Conditions acknowledge by

providing that agreements for transmission service will be filed
with the FERC.

FMPA's references to the NRC license conditions imposed

on Louisiana Power.5 Light Company are also misplaced. As

explained in detail in FPL's FERC Answer at 42-47, the St. Lucie

License Conditions do not include the provision added by the

Waterford ASLB to address the network question. In addition, the

Waterford ASLB expressly deferred to FERC on the question of the

appropriate rates for transmission service, whi.ch is ultimately
the issue in dispute here.

9/ The St. Lucie License Conditions do not even refer to, no
less define, "network" transmission service. On June 30,
1993, the FERC issued a "Notice of Technical Conference and
Request For Comments" (Docket No. RM93-19-000) regarding the
pricing of transmission services, in which it stated that
there is no accepted definition of network service and
asking for comments on what such service should entail.
FMPA's self-serving interpretation of the St. Lucie License
Conditions has no foundation whatsoever.
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Conclusion

For all of the foregoing reasons, and for the reasons

set forth in the attached Answer of FPL to FMPA's Complaint at

the FERC, FPL urges the Director to dismiss FMPA's Petition.

J.A. Bouknight, Jr.
David B. Raskin
Newman & Holtzinger, P.C.
1615 L Street, N.W.
Suite 1000
Washington, D.C. 20036
(202) 955-6600

Attorneys for
FLORIDA POWER & LIGHT COMPANY

Dated: August 27, 1993
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UNITED STATES OP AMERICA
BEFORE THE

PEDERAL ENERGY REGULATORY COMMISSION

PLORIDA MUNICIPAL POWER AGENCY,

Plaintiff,

PLORIDA POWER & LIGHT COMPANY~
a Rlorida Corporation,

Defendant.

)
)
)
)
)
) Docket Nos. TX93-4-000
) and EL93-51-000
)
)
)
)

ANSWER OP PLORZDA POWER & LIGHT COMPANY
TO COMPLAINT, APPLICATION AND MOTION POR

Y DI POSITIO OR PLORIDA MUNICIPAL POWER AGENCY

Pursuant to Rules 206 and 213 of the Commission's Rules

of Practice and Procedure, 18 C.F.R. 55 385.206, 385.213, and the

Secretary's Notice of Extension of Time, Florida Power & Light

Company ("FPL") submits this answer to Florida Municipal Power

Agency's ("FMPA") Complaint, Application and Motion for Summary

Disposition ("FMPA Complaint" ) filed on July 2, 1993. g/ FPL

denies the allegations in the FMPA Complaint and urges that the

Complaint, Application and Motion for Summary Disposition be

dismissed for the reasons stated herein.

CONCI E STATEMENT OP PPL'S POSITION

The FMPA Complaint consists of a complaint under

Section 206 of the Federal Power Act ("FPA") and an application

for mandatory transmission service under Section 211 of the FPA.

. J/ By order of July 23, 1993, the Commission set August 23,
1993 as the answering date.
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The purpose of FMPA's Complaint is to obtain a form of "network"

transmission service over FPL's system in lieu of the service

FMPA currently receives under existing contracts with FPL. It
has consistently been and remains FPL's position that it will
negotiate to replace its five existing transmission service

agreements with FMPA (the "Existing TSAs") with a single

agreement providing comprehensively a form of "network" service

so long as (1) the reliability of FPL's system is not

jeopardized, (2) FPL receives fair compensation and its other

customers do not subsidize FMPA, and (3) the arrangement allows

FPL to prudently plan and operate its transmission system.

FPL. believes that Sections 211 and 212 of the FPA

provide a process for establishing rates, terms, and conditions

of transmission service for FMPA that are consistent with these

objectives. Accordingly, although FPL has legitimate rights

under the Existing TSAs, FPL will respond to a specific good

faith request for new "network" transmission service from FMPA in

accordance with the Commission's recent Policy Statement, without

regard to the Existing TSAs, and will provide service pursuant to

Sections 211 and 212 of the FPA. FPL's willingness voluntarily

to allow the Existing TSAs to be superceded by new arrangements

established pursuant to Sections 211 and 212 of the FPA should

moot the need for the Commission to entertain the FMPA Complaint.

FMPA's Section 206 Complaint must be rejected in any

event because the Existing TSAs, which FMPA freely executed,

cannot be shown to be unjust and unreasonable, a condition
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precedent to a Section 206 action. Section 266 does not provide

a vehicle for customers to escape their contractual obligations

because they have decided that they want different services than

the ones they contracted to purchase, and this conclusion does

not change because FPL is subject to NRC license conditions--

particularly license conditions that already vere in effect when

the existing contracts were negotiated and executed. In

addition, the Existing TSAs conform with, and indeed provide

substantially more flexibility than is required by Commission

precedent regarding point-to-point service. Further, the relief
that FMPA seeks -- the compelling of an expanded form of

transmission service -- cannot be ordered under authority of

Section 206.

FMPA's Section 211 application must also be rejected at

this time because FMPA has not made the mandatory good faith
request for service that is a prerequisite to the exercise of

Section 211 authority by the Commission. FMPA's request for
transmission service must comply with the Commission's recent

Policy Statement concerning good faith requests by providing FPL

with the information that FPL reasonably needs to evaluate the

impact of FMPA's transmission service request on FPL's system, in
addition to the other components of a good faith request. To

date, FMPA has discussed different versions of its Integrated

Dispatch and Operations ("IDO") Project with FPL and has been

consistently vague about the parameters of the service it
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desires. In order to evaluate and respond to FMPA's request FPL

requires:

1. A designation of each municipal system to be

covered by the requested service and ten-year projections of peak

loads served by each delivery point for the covered municipals.

2. A. designation of each FMPA generating resource

that FMPA will or may utilize to serve the loads in (1) above,

and the maximum quantity of power available to FMPA from each

such resource. 2/ This information should also include the

data set forth in Attachment 2.

3. A designation of all planned or projected FMPA

generating resource additions (and/or substitutions) for the next

ten years, the size and location of such resources, and the

characteristics of the resource (base load, intermediate or

peaking, plus the information required in 2. above to the extent

available).
4. Any studies or other data showing FMPA's

anticipated dispatch or use of existing and planned/projected

generating resources, including anticipated retirements or long-

term shutdown options, and any studies or other data showing the

impact of FMPA's proposal on FPL's transmission system.

2/ The generation information should include (a) heat rate, (b)
fuel type, (c) maintenance sch'edules, (d) real and reactive
capabilities of each unit and (e) interchange schedules for
each participating member by existing and future contract,
expected interchange, and maximum and minimum imports. The
information required in (e) above should be provided in the

~ format contained in Attachment 1, page 1.
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5. A model of each participating FMPA member's

transmission system. g/
To date, FMPA has not been willing to provide much of

this critical information to FPL and has presented FPL with a

moving target. FPL cannot respond to stealth requests or moving

targets. The requested information is not unreasonably detailed

or burdensome to provide.

Finally, FPL asks the Commission to recognize that FPL

is already providing transmission services to FMPA under valid

and enforceable contracts. If FPL is going to agree voluntarily

to cede its rights under its existing contracts and abide by the
F

results of a Section 211 proceeding, FMPA, as part of its good

faith request, should'be directed to state whether it has a bona

fide transaction in mind to which it is prepared to commit in

lieu of the Existing TSAs. Documents discovered in the District
Court case 4/ reveal that FMPA initially chose the district
court forum because of doubts that this Commission would look

favorably upon its arguments. g/ Apparently, the instant

g/ FPL requests this information in PSS/E format and in printed
and software formats. The information should include: (1) .

transmission line, impedances, (2) compensation devices, (3)
auto transformers, and (4) load projections and power factor
(leading and lagging) for each substation.

4/ In a pending lawsuit filed against FPL in December 1991 in
the Middle District of Florida, FMPA is arguing that it has
a contractual and antitrust right to network transmission
service. FMPA v. FPL, Case No. 92-35-CIV-ORL-22 (M.D. Fla.)

5/ Letter from R. Jablon, Esq. to C.R. Henze (Aug. 23, 1990).
(Tab A.)
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Complaint was filed as a last resort when FMPA found itself
unable to explain satisfactorily to the court why the court

should entertain a challenge to the legality of rates on file
with this Commission, when FNPA had not even sought relief from

this Commission. f/
It is not appropriate for FMPA to force FPL and the

Commission to engage in a lengthy proceeding regarding new

transmission service for the IDO Project when, at the end of the

broad, FMPA alone can reject the Commission's findings and

reassert rights to service under the Existing .TSAs. Asking FMPA

to state whether its request for service is ~o ~fid is

particularly important here. As discussed below, FMPA's modus

operandi has been to negotiate and enter into contracts with FPL,

decide shortly thereafter that it wants to do a project that

differs from the one embodied in the existing contracts, and then

use pressure tactics (like the instant Complaint) to force FPL to

abandon its existing contracts. If FMPA is not prepared to go

forward based on a determination under Section 211, or intends

again to change its plans in the middle or at the end of the

process, the Commission should have the ability to consider

whether FMPA has made a bona ~fi , good faith request for
transmission service that warrants the initiation of a proceeding

under Section 211.

$ / It is a fair inference that FMPA's filing with this
Commission was prompted by the motion for summary judgment
that FPL filed with the court on April 15, 1993. (Tab B.)



I

I

I
I

I

I
I

I



7

COMMVNICATIONS

The persons upon whom service is to be made and to whom

communications are to be addressed on behalf of FPL are as

follows:

William Walker
Vice President, Regulatory Affairs
Florida Power a Light Company
9250 W. Flagler Street
Miami, Florida 33174

William C. Locke, Jr.
Manager, Bulk Power Markets
Florida Power 8 Light Company
9250 W. Flagler Street
Miami, Florida 33174

J.A. Bouknight, Jr. 7/
Newman & Holtzinger, P.C.
1615 L Street, N.W., Suite 1000
Washington, D.C. 20036

TATXÃENT OP PACTS

Zt is impossible to extract from FMPA's Complaint

anything approaching a fair recitation of FPL's and FMPA's

relationship since the issuance of the St. Lucie Unit No. 2

License Conditions, or the actions of FPL in implementation of

those License Conditions. FMPA has grossly distorted the factual
record. The relevant facts are as follows:

7/ FPL hereby requests a waiver of the Commission's rules to
the extent necessary to permit FPL to include three names on
the Official Service List in this proceeding.
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A. The St. Lucie Unit o. 2 License onditicms

In 1980, in the course of obtaining its Nuclear

Regulatory Commission ("NRC") license to construct and operate

its St. Lucie Unit No. 2 nuclear power plant, FPL, as the result
of a settlement reached with the Department of Justice ("DOJ")

and the NRC Staff, consented to the incorporation of antitrust
conditions into the license. g/ These antitrust license

conditions ("License Conditions" ) require, ~nt er ~li , that FPL

either enter into or unilaterally file with this Commission,

agreements or tariffs to provide transmission service "between

two or among more than two" receipt and delivery points of

"neighboring entit[ies]." FMPA Appendix 23 at 24. FMPA is such

an entity. The License Conditions entitle FPL to be reasonably

compensated for the service that it provides, as determined by

this Commission. g/

See Joint Motion of the Department of Justice, NRC Staff,
and Applicant to Approve and Authorize Implementation of
Settlement Agreement, Fl rida Power Li ht Cam an (St.
Lucie Plant, Unit No. 2), NRC Docket Nos. 50-389 and 50-
389A, attached at Appendix 21 to FMPA's Pleading (Sept. 12,
1980). On May 26, 1981, the NRC, pursuant to a Memorandum
and Order issued by the Atomic'Safety and Licensing Board
("ASLB") dated April 24, 1981, issued the License Conditions
as Amendment No. 3 to the St. Lucie Unit No. 2 Construction
Permit; ~Se Appendix 23 to FMPA's Complaint.

Id. at 26., At the time of the NRC licensing proceeding, FPL
was also involved in a legal action brought by certain
Florida cities involving antitrust and other claims. On
February 11, 1982, March 3, 1982, and April 20, 1982, dates
all subsequent to the effective date of the License
Conditions, FPL entered into settlement agreements with
those cities to end the dispute. As part of these
settlements, FPL agreed to support legislation to further-

(continued...)
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FMPA uses approximately 20 pages to describe its view

of FPL's obligations under the St. Lucie License Conditions

obligations that FPL accepts and has consistently honored -- but

its discussion ignores the two points about the License

Conditions that are most relevant for purposes of this

proceeding. First, the License Conditions provide that FPL will
enter into and file with the Commission agreements to provide

transmission service. They state:

Company's provision of transmission service
under this section shall be on the basis
which compensates it for its costs of
transmission reasonably allocable to the
service in ac ord n with a trans is i n
a re m nt r n mis i n riff r n n ther
mutu ll a r ea le b i Com an sh ll file

u h tr nsmi i n r m nts r nsmi ion
t riff wi h th F d ral Ener R ula
C mmis ion r its succes r a nc . ~1 /

FMPA's Complaint seeks to evade the fact that all of

the Existing TSAs between FPL and FMPA were entered into ~f ~r
the License Conditions went into effect. These existing

contracts implement the License Conditions, and FMPA entered into

them willingly and in circumstances where it could have required

FPL to file unsigned agreements unilaterally or sought

enforcement of the License Conditions at the NRC. The executed

TSAs were filed with and accepted for filing by the Commission.

2/(...continued)
FMPA's aim of becoming a fully functioning joint action
agency supplying power to its members.

10/ FMPA Appendix 23 at 26.
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The License Conditions do not override the law of contracts or

the filed rate doctrine, and nothing in the License Conditions

affords FMPA a perpetual right to walk away from existing

agreements that it signed whenever it wants a new form of

transmission service or otherwise becomes dissatisfied with its
existing contracts.

Second, FMPA relies on the NRC ASLB decision in

i iana Pow r and Li ht om n , 11/ to support its claimed

right to network service. However, the LP&L license conditions

are different from FPL s License Conditions. In particular,
LP&L's license conditions contain an express "single charge"

requirement for transmission among coordinating groups that was

included by the ASLB to deal straightforwardly with the

requirement imposed in that case for flexible delivery points.

The absence of this provision from FPL's License Conditions shows

that no similar requirement was intended here. Further, while

the ASLB in LP&L rejected limiting LP&L's obligation to strictly
point-to-point services, it did so in the context of the

particular claimed need for access that gave rise to the issuance

of those license conditions. 12/ It did not purport to

11/ In th M tter f L ui iana w r n Li m n
Waterford S am nera in t ion nit No , Docket No.

50-382A, 8 AEC 718, 733, Aff d1'3)R,C 45 (1975) ("~LP L") .

W2/ The ASLB stated that the limitation imposed by the multiple
charges meant that the license conditions were inadequate
"to'permit coordination .(both operation and development)
sufficient to overcome a situation inconsistent with the
antitrust laws." 8 AEC at 733-34.
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establish a generic transmission policy, require any particular

rate, or determine the level at which a rate proposed by LPEL for

a particular service would violate the license conditions. 13/

The ASLB that issued the decision stated, in fact, that the

appropriate charges for transmission service were a matter for
the FERC to decide. 8 AEC at 734.

Therefore, it is likely that in negotiating the

Existing TSAs, which include significant flexibility for FMPA as

discussed in the next section, FMPA's negotiators recognized that

the LP&L decision did not decide the parameters of required

transmission service, and, in any event, that FPL's License

Conditions were materially different from the conditions imposed

on LPEL. And, as a result, FMPA made a tactical choice to accept

the result of its negotiations with FPL, rather than to risk an

unfavorable decision by the NRC or by this Commission in
connection with a unilateral rate filing by FPL. FMPA's General

Manager and General Counsel have testified that FMPA's decision

to sign contracts with FPL was a "business decision" of FMPA and

that the contracts were not all that either party wanted but

enough for both parties to go forward. 14/

~1/ When the NRC's Appeal Board affirmed the Memorandum
decision, it did not consider the Licensing Board's
dis'cussion concerning the meaning of the word "among" in its
affirming opinion. In h Ma r of Loui iana Pow r nd
i h m n Wa rf rd am Gen r 'n 'on Uni No.

g), Docket No. 50-382A, 1 NRC 45, 48 n.6 (1975).

~4/ ~e infra pp. 17-22.
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B. The Existin Transmission Service A reements

Subsequent to the establishment of the License

Conditions, between 1983 and 1986, FPL and FMPA negotiated and

entered into five agreements that are still in effect today for

the sale of transmission services from FPL to FMPA. All of these

agreements were executed before FMPA began active consideration

of the IDO Project, and they were negotiated to implement other

Projects that FMPA had arranged with its members at the time.

These agreements are:

(1) St. Lucie Delivery Service Agreement, FERC Electric
Rate Schedule No. 72 (June 27, 1983);

(2) All-Requirements Transmission Service Agreement,
FERC Electric Rate Schedule No. 84 (Mar. 25, 1985).
This TSA was amended by the Restated and Revised
Transmission Service Agreement, FERC Electric Rate
Schedule No. 109 (Oct. 2, 1990);

(3) Stanton Transmission Service Agreement, FERC
Electric Rate Schedule No. 92 (Nov. 25, 1986);

(4) Stanton Tri-City Transmission Service Agreement,
FERC Electric Rate Schedule No. 93 (Nov. 25, 1986); and

(5) Agreement to Provide Specified Transmission
Service, FERC Electric Rate Schedule No. 86 (Apr. 24,
1986) .

The most comprehensive of the above is the All-
Requirements Transmission Service Agreement ("Agreement" ) between

FPL and FMPA, which was entered into in 1985. ~1 / This

~1/ FMPA's Complaint leaves the misimpression that this
Agreement was entered into in 1990. In fact, the 1990
"Amended and Restated" All-Requirements Transmission Service
Agreement merely added another FMPA member city to the
Project and otherwise substantially retained the rates,
terms, and conditions committed to in the 1985 contract.
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Agreement enabled FMPA to meet its obligations under agreements

with certain non-generating FMPA members that had contracted with

FMPA to meet their total power supply requirements. FMPA alleges

that this Agreement limits FMPA to point-to-point service, but

that assertion is plainly wrong. The All-Requirements Agreement

permits FMPA to integrate existing and future generation

entitlements and loads of the applicable members and to

incorporate those members'eneration and loads into the Orlando

Utilities Commission ("OUC") control area. The Agreement permits

FMPA, without additional charge, to replace its existing
I

resources with lower cost generation on an hourly basis by

utilizing replacement transmission service. The Agreement

permits FMPA to substitute new generation for existing generation

resources on ninety days notice without additional charge, which

means that FMPA has the flexibility to redesignate points of

receipt regularly. The Agreement allows FNPA to add new

generating resources to meet load growth. The Agreement permits

FMPA to designate certain resources for peaking use and to vary

transmission payments for those generators on a monthly basis.

FMPA also has the right to redesignate contract demands

associated with its peaking resources from year to year. The

Agreement permits FMPA to use its interchange agreements with

other utilities to buy and sell capacity and energy on behalf of

the All-Requirements cities. And, by obligating FPL to provide

transmission service for any excess demand on the system, the

Agreement guarantees that FPL will meet FNPA's transmission needs
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even if FMPA under-reserves transmission capacity. In its recent

Policy Statement, the Commission stated that there is a continuum

from point-to-point to full "network" service. On this
continuum, the All-Requirements Agreement is close to full
network service. The Agreement does not terminate until the year

2022.

The 1983 St. Lucie Delivery Service Agreement provides

for transmission service over FPL's transmission facilities for
FMPA's power and energy entitlements resulting from its ownership

interest in FPL s St. Lucie Unit No. 2 nuclear generating

facility. FMPA uses St. Lucie Unit No. 2 as a base load resource

for service to certain of its members, so that scheduling

flexibilitywas not a significant issue in the negotiations.

Service under the St. Lucie Agreement is point-to-point with FMPA

being allowed annually to redesignate its selected delivery
points. FMPA has done so on several occasions. The St. Lucie

Agreement also allows for both replacement transmission service

when St. Lucie No. 2 is operating at or below certain levels and

changes to FMPA's contract demand under certain circumstances.

The St. Lucie Agreement states that it will terminate at the

earlier of the final retirement of St. Lucie Units No. 1 and

No. 2 or the latest stated maturity date of any of the original
bonds issued by FMPA to finance its ownership interest in Unit

No. 2.

The Stanton Transmission Service Agreement and the

Stanton Tri-City Transmission Service Agreement provide for
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transmission service for capacity and energy associated with

FMPA's and certain FMPA members'wnership shares of the Curtis

H. Stanton Energy Center Unit No. 1, a coal-fired plant located

on the OUC system. Like the St. Lucie Plant, FMPA and its
members use the Stanton Unit as a base load resource. The terms

of the two Stanton Agreements are essentially identical and

provide for service from various points of receipt to specified

points of delivery. In addition, they allow for replacement

transmission service in the event FMPA's or its members'tanton

entitlements are wholly or partially unavailable. They also

allow for changes to the parties'ontract demand under certain

circumstances. The Stanton Agreements do not terminate until the

earlier of the retirement of Stanton Unit No. 1 or December 31,

2022.

Finally, the Agreement To Provide Specified

Transmission Service provides for shorter-term transmission for
interchange-type transactions to enable FMPA to fulfillits
obligation to provide all requirements service to its All-
Requirements Project members. 16/ This Interchange

Transmission Agreement establishes six classes of service:

(1) Schedule TA - Emergency Transmission
Service;

.(2) Schedule TB - Short Term Firm
Transmission Service;

~/ FPL also has Interchange Transmission Service Agreements
with many FMPA members who are not part of the All-
Requirements Project.
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(3) Schedule TC - Economy Energy
Transmission Service;

(4) Schedule TX - Extended Economy
Transmission Service;

(5) Schedule TD - Firm Transmission Service;
and

(6) Schedule TO - OUC Assumed Transmission
Service.

Schedules TA and TB facilitate FMPA access to its other

members'enerating resources, including those owned and operated

by Fort Pierce, Homestead, Lake Worth, New Smyrna Beach, and Vero

Beach. This access promotes the sharing of reserves between and

among FMPA and its members. In addition, Florida Broker

transactions transmitted under Schedule TC are matched without

regard to generation ownership. Consequently, the opportunity

for Broker transactions between FMPA and its members, for which

FPL would provide Schedule TC transmission service, further
facilitates the sharing of FMPA member reserves. Broker

transactions also generally give FMPA the opportunity to achieve

hour-to-hour dispatch efficiencies. In addition, under Schedules

TA, TB, TD, and TX, FMPA is generally granted additional
flexibility in making its unit commitment decisions and extending

operating economies to unit commitment decisions. The
F

Interchange Transmission Agreement has a perpetual term subject

to a two year cancellation notice provision.

In summary, the Existing TSAs are far from simple

point-to-point transmission service arrangements. They provide
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FMPA with a great deal of flexibility, to coordinate its
members'oads

and resources and to take full advantage of dispatch

efficiencies.

C. FMPA's Changing 'Plans And Its Belated
Duress Alle ations

FMPA's central problem with the Existing TSAs is not

that the terms and conditions of those contracts are unjust and

unreasonable. The problem is that subsequent to executing those

contracts, FMPA decided that it wished to alter the All-
Requirements Project and the other projects that FMPA had in

place with its members, and for which the existing TSAs were

designed, in favor of the IDO Project. As FMPA acknowledges in

its Complaint, in 1987 --
Qa t~r it had entered into all of the

above-described contracts with FPL -- FNPA ~ti st began active

consideration of its new IDO Project (FMPA Complaint at 13),

which involved an entirely new arrangement encompassing

generation entitlements and Cities that were not part of the All-
Requirements or other projects. FMPA never discussed with FPL

transmission service to implement the IDO Project during the

negotiation of the All-Requirements TSA in 1984 and 1985, or in

connection with the negotiation of the other Existing TSAs

between 1983 and 1987, because the IDO Project did not even exist

at that time. 17/

17/ In the District Court lawsuit, one of FMPA's consulting
engineers testified that FMPA was organizationally not ready
to consider an IDO-type project prior to 1988. Deposition

(continued...)
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There is, of course, an important difference between an

allegation that a contract is unjust and unreasonable for the

services it was designed to provide and one that a contract

becomes unjust and unreasonable because one of the parties

decides, after the fact, that it no longer wishes to purchase the

contracted-for services. The simple facts here are that FMPA

signed the All-Requirements TSA committing FPL to provide, and

FMPA to pay for, certain transmission service until the year

2022. FMPA required this long-term commitment in order to get

the benefits it anticipated from the All-Requirements Project and

its other Projects. Section 5.1 of the All-Requirements

Agreement states very clearly that it can be terminated before

this date only for reasons stated in the Agreement, which was

significant protection for FMPA. The same is true for the other

Existing TSAs.

It is not disput'ed that the transmission agreements

were highly beneficial to FMPA, assisting it in financing its
various projects. For instance, execution of the St. Lucie

Delivery Service Agreement enabled FMPA to acquire $ 290,000,000

in financing for FMPA's portion of Unit No. 2. FMPA has admitted

17/(...continued)
of Albert Malmsjo at 52/12 thru 56/10 (Feb. 15, 1993). (Tab
C.) (Deposition citations are references to depositions
taken in the District Curt litigation. gee ~su ra n.a.)
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that, without this agreement, "financing would have been

impossible." 18/

FMPA's Complaint in the District Court never even

acknowledged the Existing TSAs. When obligated during discovery

to reconcile the signing of those contracts with its present

claim for a new service incompatible with those contracts, FMPA

alleged that it was "forced" to sign them under duress and

coercion. It now repeats that story in its Camplaint. ~1 /
The facts do not support this claim, and, as discussed

later in this Answer, FMPA's allegations do not support a claim

of duress under Florida law or Commission precedent. FMPA's

former General Manager and its lead negotiator for the Existing

TSAs, Calvin Henze, acknowledged that the All-Requirements TSA

was the result of negotiated give and take. Mr. Henze testified
at his deposition that FPL never committed or threatened to

commit any wrongful acts during the negotiations. 20/ He

~1 / Deposition of Frederick M. Bryant at 24 (Feb. 16, 1993).
(Tab D.)

FMPA Complaint at 11. In an earlier attempt to deflect the
court's attention from the Existing TSAs, FMPA claimed that
an order requiring network service would not require the
modification. or termination of them because the contracts
themselves provide for modification. Plaintiff Florida
Municipal Power Agency's Responses And Objections To
Defendant Florida Power & Light Company's Second Set Of
Interrogatories, Interrogatory No. 12 (Feb. 10, 1993). (Tab
E.) FMPA has apparently abandoned that embarrassingly
awkward argument in favor of one based on duress and
coercion.

~2 / Deposition of Calvin R. Henze at 51/6 thru 53/6 (Nov. 3,
1992. (Tab F.) ~ ~1 Guarriello Dep. at 282/8-20,

(continued...)
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r

recalled the contract negotiations as involving compromises by

both parties on many issues. 21/ In a 1991 presentation to
l

FPL's executives, he summarized the 1985 agreement as follows:

"Our agreement with FPL was not what we would have desired, but

through negotiations, we reached an agreement a ce l o both

~r~~." 22/ In discussing the Existing TSAs in his

deposition, Mr. Henze specifically testified that "when I sign a

contract I live up to it." 23/

In fact, all five of the Existing TSAs were the product

of negotiations between experienced and competent utility
personnel and counsel for each side. During discovery in the

District Court suit, FMPA also acknowledged that its negotiators

20/(...continued)
304/15 thru 305/8, 310/13 thru 311/18, 328/2 thru 334/16,
342/9 thru 347/14 and Ex. 15 (Feb. 26, 1993). (Tab G.)

21/ Henze Dep. at 56/19 thru 57/2 (Nov. 3, 1992). (Tab F.)
Similarly, FMPA's engineering consultant in these
negotiations testified that FPL acceded to FMPA's requests
with regard to designation of delivery points, (Guarriello
Dep. at 281/19 thru 282/20 (Feb. 26, 1993) (Tab G)), removal
of economic penalty clauses, (Guarriello Dep. Exh. 21) (Tab
G), monthly contract demands for the peaking resources,
Guarriello Dep. at 331/22 thru 332/22 (Feb. 26, 1993)'Tab
G)), and Section 206 rights (~i at 346/11 thru 347/9 (Tab
G) .

22/ Henze Dep. Ex. 1 at 008319 (Nov. 2, 1992). (Tab F.) Mr.
Henze also characterized his counterpart negotiator at FPL
as a "fair negotiator." Henze Dep. at 50/8-9 (Nov. 3,
1992). (Tab F.)

23/ Henze Dep. at 59/1-2 (Nov. 3, 1992) . (Tab F. )
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fully understood their rights under the License

Conditions. 24/ If FMPA was not satisfied, it knew that it
had the option to seek enforcement of the License Conditions

and/or to require FPL to file an unsigned contract unilaterally

with the FERC, and it made it very clear to FPL's negotiators

that these options existed.

FMPA, although it had ample opportunity to seek

enforcement of the License Conditions, simply chose not to do so.

The following February 1993 deposition colloquy with FMPA's

General Counsel is insightful:
Q. During the course of FMPA's consideration
and negotiation of the All-Requirements
Project agreement, did FMPA believe that the
positions that FPaL took on network
transmission service, and the sale of
wholesale power to FMPA, were in violation of
the Saint Lucie 2 license conditions?

Q. Did you believe that?
A. You bet I did. Still do.

Q. And at any time up to the execution of the
All Requirements Project agreement on March
30, 1985, did FMPA complain to the NRC about
that alleged violation?
A. To my knowledge, we filed no formal
complaint.

Q. Did you informally talk to the NRC?
A. To my knowledge, no.

Q. And then on and after March 30, 1985, the
date of execution of the All Requirements
Project agreement, has FMPA ever complained

24/ Response Of Plaintiff Florida Municipal Power Agency To
Defendant Florida Power S- Light Company's Request For
Admissions, Admission No. 17 (Feb. 10, 1993). (Tab H.)
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to the NRC about any violation of the Saint
Lucie license conditions'

. A. To-my knowledge, no formal complaint has
been filed by FMPA at the NRC.

Q. Has FMPA complained to the FERC about the
terms of the All-Requirements Project
agreements
A. To my knowledge, no formal complaint has
been filed by FMPA at the FERC. gj/

FMPA's General Counsel went on to explain that the decision to

sign the contracts, rather than to seek License Condition

enforcement action was a "business decision." g5/

D. The Impact Of The Existing Transmission Service
A reements On Com etition
FMPA claims that FPL's refusal to provide "network"

transmission service has adversely affected competition. The

facts are that, over the past ten years, FMPA, notwithstanding

FPL's so-called refusal to provide network transmission service,

has been able to implement four successful projects. 27/ As a

~2 / Bryant Dep. at 83/13 thru 84/7 (Feb. 16, 1993). (Tab D.)
FMPA made a calculated determination that it was more
advantageous to accept the benefits of FPL's transmission
service agreements than to litigate. ~e Guarriello Dep. at
182/14 thru 184/3 (Feb. 25, 1993) . (Tab G.) g>~earls id.
at 316/20-22 (emphasis added) (Feb. 26, 1993) (Tab G)
("Again, you got to remember, r Henze did no want
~itigaat .'f he could help it."). FMPA also declined to
enforce its right to request FPL to make a unilateral filing
with the FERC under Section 10 of the License Conditions in
l'ieu of executing the agreements. Bryant Dep. at 96/13-23
(Feb. 16, 1993) (Tab D.)

W2/ Bryant Dep. at 83/9-15 (Feb. 16, 1993) (Tab D.)

Under the All-Requirements Project FMPA provides or arranges
for the full capacity and energy requirements of six
municipal system members. Under the Stanton Project, five

(continued...)
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result of these various FMPA projects, FPL's share of energy

sales to FMPA's members in FPL's service territory has declined

from approximately 50 percent in 1981 to less than 15 percent in

the last two years. ~2 / In 1992, the FMPA members within

FPL's service territory obtained only 9.7 percent of their

capacity from FPL. ~2 / These facts show that FMPA has been

able to compete very effectively with FPL. Moreover, FMPA has

the ability to use FPL partial requirements service as a

backstop. Thus, the existing arrangement guarantees FMPA at

least the:benefits of FPL's integrated system while permitting

FMPA to seek opportunities to better FPL's average cost rates.

Finally, over this same time period, FPL entered into only one

additional long-term power sales transaction with a member of

FMPA. This sale between FPL and the City Electric System of Key

West came in response to a competitive solicitation in which

~sever 1 other power suppliers submitted proposals. Key West

accepted FPL's proposal on the recommendation of its own

consulting engineers.

27/(...continued)
members receive a total of 62 MW from FMPA's ownership
interest in the Curtis H. Stanton Energy Center Unit No. 1.
Under the Tri-City Project, three FMPA members receive an
additional 22 MW from FMPA's ownership interest in the
Stanton Unit. Finally, under FMPA's St. Lucie Project,
sixteen members receive approximately 75 MW from FMPA's
ownership interest in the St. Lucie Unit No. 2 nuclear
plant.

gg/ NERA Exhibit No. 10 (page 3 of 6). (Tab I.)
gp/ NERA Exhibit No. 11 (page 2 of 4). (Tab I.)
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E. The Economics Of The ZDO Pro ect

In mid-1987, FMPA commissioned an IDO Project study to

develop preliminary projections of potential economic benefits

that could be expected from combining resources and operations of

its member cities. Phase I of the study, which was completed in

November 1987, evaluated the projected overall economics of

operating the generation resources of certain FMPA member systems

on an integrated basis to serve those members'ombined loads.

Phase II, which was completed in September 1988, projected

individual system economic benefits under specific assumptions

regarding the business aspects of the IDO Project. ~/ Of

course, the study was commissioned and performed after FMPA was

already contractually committed to the Existing TSAs that

implement other FMPA projects.
The consultant that prepared the study acknowledged

that the pricing of transmission service.was a critical
assumption underlying the projected benefits of the IDO Project,

and that the benefits shown resulted from the fact that the study

assumed that FMPA would be able to purchase, without limitation,

FMPA's IDO Project, as proposed, included the following
provisions: (i) 'individual generating municipal systems that
participated would. sell their capacity and energy to the IDO
Project for scheduling and dispatch by FMPA on a "single
system" basis; (ii) FMPA would be responsible for supplying
all participants'ull capacity and energy needs (with the
exception of a few excluded -- mostly nuclear -- resources);
(iii) FMPA would be responsible for planning, acquiring, and
financing all new generation resources; and (iv) a long-term
(35 year) contract would govern relationships between the
Project and its participants.
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transmission service on an hourly basis (i e , no reservation

charges for firm capacity):
[T]he projected total economic benefits of
the IDO Project are extremely sensitive to
the . . . availability of and pricing of
transmission service over the FPC and FPL
systems, . . . . Differences between,
contractual arrangements finally developed
and those assumed in th'e [IDO Study], such as
obtaining transmission service from FPL and
FPC under an annual or monthly contract
demand basis as is currently used in many
existing agreements in lieu of a $ /MWh energy
basis as is assumed herein, could
significantly increase the costs projected
under the Alternative Arrangements and could
reduce or eliminate the projected benefits of
the IDO Project.... 31/

In a separate letter addendum to that study, sent to
FMPA but not to the member Cities, the consultant cautioned that

the transmission assumption in the study represented

the most optimistic transmission -arrangements
and are probably not readily achievable. In
general, the transmission arrangements
assumed for purposes of the [study] were
based upon those currently used for non-firm
interchange service, which non-firm service
would not be acceptable for all of the
arrangements necessary to produce the
projected economic benefits presented in the
[study]. ~2/

In short, FMPA's own documents show that, unless FMPA is able .to

buy transmission service to integrate its generation and load

without payment of any reservation charges -- ~i , buy firm

31/ Florida Municipal Power Agency Draft Letter Report,
Integrated Dispatch and Operation Study, Preliminary
Phase II Results at 0000033-34 (Sept. 19, 1988). (Tab J.)

~2/ Henze Dep. Ex. 7 at 002213-002215. (Tab F.)
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service priced as hourly non-firm service -- the IDO Project does

not produce the economic benefits promised. And, it is not clear

that this critical information was ever conveyed to FMPA's

members.

In September 1989, FMPA first submitted a proposal to

FPL for the transmission service FMPA sought in connection with

the IDO Project, and, sure enough, that proposal entailed the

replacement of existing services with substantial transmission

service on an unreserved basis. FMPA offered to pay for the "as-

available" service on a non-firm basis ($ /MWh) but demanded that

FPL provide it on an essentially firm basis. Thus, for example,

FPL could not curtail such service even where FMPA's usage would

cause FPL to operate out of economic dispatch.

While the loads proposed to be integrated through the

IDO Project were approximately 550 MW, during negotiations FMPA

made it clear that it was only willing to buy approximately

250 MW of transmission capacity on a firm basis. In FMPA's view,

to the extent that generation is located on the system of any

member city, any transmission service for that amount of load is
"as available" rather than firm transmission service and must be

priced on an hourly basis, because in theory the local generation

could be operated. ~/ Under this theory, FMPA would

FPL also has significant amounts of generation located at
load centers,'which undoubtedly results in a significant
reduction in its average system transmission cost per MW of
load. FMPA proposes to pay a transmission charge based on
FPL's average system cost, thus taking advantage of the cost

(continued...)
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integrate approximately 725 MW of generation and 550 MW of load,

and dispatch its system without meaningful limitation, while

paying a transmission service demand charge for 250 MW. FMPA

also argued that the extent of the transmission obligations
undertaken by FPL is irrelevant to the appropriate transmission

charge. Under this theory, FMPA could require FPL to stand ready

at all times to deliver the output of any combination of 5,000 MW

of resources to the IDO participants, but the transmission demand

charge would never exceed 550 MW (the total load of FMPA's

participating members), because that is the maximum "use"

allegedly made of FPL's system at any time.

During the negotiation process, which included

approximately twelve meetings over a 1g year period, FMPA made it
clear that it was not willing to pay for transmission service on

a comparable basis with FPL's native-load. It refused to

designate the particular resources that would be included in the

IDO Project proposal and how they would be utilized, and it
insisted on the ability to add new resources at any time,

regardless of the economic impact on FPL's system. ~4/ FNPA

also refused to provide information about how FMPA proposed to

33/(...continued)
reductions resulting from local generation, and ~hen to
reduce its transmission service contract demand by an amount
based on generati'on located on each member's system. This
amounts to a.flagrant "double dip" and would result in FPL's
other customers subsidizing FMPA's IDO Project.

~4/ Deposition of William C. Locke, Jr. at 121 (Jan. 6, 1993) .
(Tab K.)
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operate and dispatch its "integrated system" and offered no

assurances that FMPA's dispatch would be limited to mitigate

adverse effects on FPL's dispatch. And, despite repeated

requests, FMPA refused to provide FPL with load flow data.

In short, FMPA's proposed transmission arrangements for

the IDO project had the potential to: (i) jeopardize the

reliability of FPL's system, (ii) underrecover costs and require

FPL's retail and wholesale customers to subsidize service to FMPA

and its members, and (iii) prohibit FPL from operating and

planning its transmission system in a prudent manner.

F. The IDO Pro ect Pro osal Will Not Enhance Efficienc

In the District Court proceeding, FMPA has provided two

analyses purporting to compute its damages, which are based on

the alleged savings from the IDO Project. Interestingly, these

analyses do not model any of the three different written

proposals that FMPA made to FPL during the 1989-91 negotiations,

but rather employ new network transmission assumptions. 35/

Each analysis purports to quantify the difference in bulk power

costs, over a period between 1988-2006, under a different
scenario. The first damage analysis compares the bulk power

costs associated with an independent case (IND) -- where no

"network" service is available to FMPA on the terms and

~/ FMPA has taken pains to say that the study does not
represent any plan to which FMPA is willing to commit. See,
e q , Malmsjo Dep. at 103/14 thru 104/22 (July 23, 1993).
(Tab C.)
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conditions that it seeks -- to those, associated with an ZDO case

(IDO) -- where "network" transmiss'ion service is assumed to be

available to PMPA on FMPA's terms beginning January 1, 1988.

FMPA's second. damage analysis compares the bulk power costs

associated with the ZDO case to those associated with an

additional scenario (IND/ZDO) -- where network transmission

service, again under the terms and conditions which FMPA seeks,

is assumed to be available only after January 1, 1994.

FMPA's damage studies indicate that the major benefit

derived from the ZDO project is the reduction of FMPA member

capacity costs. ~6/ This reduction is the result of an

internalization of diversity among FMPA member cities. 37/

And, although the "mix of resources" under the IDO Project

results in hiciher total energy costs for FMPA memhers than under

the existing Florida Broker arrangements, according to FMPA the

capacity savings outweigh these increased energy costs. 38/

FMPA does not show that the IDO Project enhances

reliability of service in Florida or that it produces any

P
'

~
'

P

Florida utilities. Moreover, FMPA has admitted that there are

virtually no operating savings.to be gained over the existing

Florida Broker system under the IDO Project, which already

~6/ ~ FMPA Exh. 564. (Tab L.)

~7/ Henze Dep. at 66 (Nov. 2, 1992) . (Tab F.)

38/ Malmsjo Dep. at 263 (Feb. 16, 1993). (Tab C.)
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matches high and low cost generators in Florida by computer to

ensure efficient operation of the State's generating

resources. 39/
In short, the IDO Project does not produce any

efficiencies in the production of electricity and does not reduce

overall reserve requirements in the State of Florida. It merely

moves capacity dollars from FMPA's members to consumers on other

systems.

I. PMPA'S SECTION 206 COMPLAINT HAS NO FOVNDATION AND
HOULD BE DISMISSED

The largest portion of FMPA's pleading is styled as a

complaint under FPA Section 206. FMPA Complaint at 18-70. FMPA

alleges that the Existing TSAs are in violation of Section 206

because they allegedly restrict FMPA to point-to-point service

rather than some broader (but still undefined) network service.
/

E cC, id. at 18. The vast majority of FMPA's Section 206

argument, (~i . at 18-51), is based on its contention that Article

X of the License Conditions requires FPL to provide'"network"

transmission service to FMPA. FMPA's second argument is that,

W3/ In deposition, one of FMPA's consulting engineers stated
that the inclusion of Broker transactions in the damage
study did not "make' whole lot of difference [because]it appeared that those types of transactions and that
level'f transaction would continue, whether they were
treated as individual utilities or as the IDO utility."
Malmsjo Dep. at 265/13 thru 266/6 (Feb. 16, 1993) . (Tab C.)
"If I had said we'e not going to include the broker in this
damage analysis, the damages would be slightly less.
Id. at 266.
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even leaving aside the License Conditions, the point-to-point

restrictions in the TSAs are unjust, unreasonable, unduly

discriminatory and contrary to the public interest. Id. at 51.

FMPA contends that relief is available under Section 206 to

modify or replace the Existing TSAs. ~I . at 1-2, 66, 89.

FMPA's Section 206 Complaint should be dismissed for
several reasons. First, a "condition precedent" for the exercise

of Section 206 authority is a finding that existing contracts are

unjust and unreasonable. 40/ FMPA has not alleged a problem

with the TSAs that would make them unjust and unreasonable for
the services they were designed to provide. FMPA's repeated

recitation of the claim that the Existing TSAs do not provide for
"network" transmission service obscures the fact that FMPA is
really seeking to be relieved of its contractual obligations so

that it can purchase an expanded and different service for the

IDO Project. Section 206 does not provide a mechanism for
purchasers to escape their contractual obligations because they

are no longer happy with the economic consequences of their
contracts.

The License Conditions clearly do not provide a basis

for finding FPL's existing contracts unjust and unreasonable.

The Existing TSAs were freely entered into after the License

Conditions were in,effect, under circumstances where FMPA was

aware of its rights to require FPL to file unilaterally an

40/ Federal Power C mm'n v. i rra Pacific Power o., 350 U.S.
348, 353 (1956).
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unsigned agreement or to seek enforcement of the License

Conditions at the NRC rather than reach a negotiated resolution

with FPL. Even if the facts were otherwise, the ~PEL ASLB

decision does not apply to the significantly different FPL

License Conditions and does not mandate any particular pricing

methodology for transmission service.

Second, even if the Existing TSAs limited FMPA to

strictly point-to-point service -- which they do not -- that fact

would not make the contracts unjust and unreasonable. The

Commission has repeatedly endorsed point-to-point service as

consistent with Sections 205 and 206 of the FPA, as well as with

FERC's pro-competition policies. In any event, the existing TSAs

provide FMPA significant scheduling flexibilityand are not

limited to point-to-point service.

Finally, the Commission does not have the authority

under Section 206 to order the relief FMPA requests, which

entails compelling FPL to provide additional transmission

services.

A. Secti.on 206 Is Not Available To Permit Parti.es To
Reform Their Contracts Because They No Longer Wi.sh To
Purchase The Servi.ce The Contracted For

When FMPA requested transmission service from FPL for

its ownership share of the St. Lucie Nuclear Plant, it needed a

long-term contractual commitment to deliver power from one base

load generating unit to various members. FMPA got what it
requested and needed, together with substantial flexibility to
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vary contract demands and use replacement transmission service.

FÃPA insisted on a thirty-year contract because it needed this
commitment in order to finance its purchase of a portion of St.

Lucie Unit No. 2, and it has enjoyed the economic benefits of

this transaction for many years. Similarly, when FMPA needed

transmission service for its two Stanton Projects, it asked for
and received transmission service to deliver the output of the

Stanton Plant to various of its members, together with a number

of provisions providing for flexible use of FPL's system,

including replacement transmission service. Again, FMPA sought

and received a long-term contract for this service in order to

support the purchase of its Stanton entitlement.

And, when FMPA developed its All-Requirements Project,

it asked for and received the transmission service to achieve the

extensive integration of remote generation and loads required to

accomplish this Project. The All-Requirements TSA, as described

earlier (see pp. 12-14, gy~ra), provides FMPA broad flexibility
to use resources efficiently, including hourly replacement

service, substitution and addition of resources, and capacity

reservations for peaking resources that can be redesignated

annually and'that vary on a monthly basis. Among other things,
FMPA asked for and received a long-term contract. FPL

understands that FMPA and its All-Requirements members have

enjoyed substantial economic benefits from participation in this
Project.
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In each instance, FMPA's request to FPL made it clear

that FMPA was exercising its rights under the St. Lucie License

Conditions and that FMPA intended to pursue those rights if it
did not receive the transmission services it believed FPL was

obligated to provide. There ensued negotiations against the

backdrop of those License Conditions, and a give and take which

resulted in contracts implementing the License Conditions.

FMPA's General Manager and chief negotiator has testified that

this is what occurred and that the resulting agreements were not

all that either party wanted but represented a fair
compromise. 41/ He and FMPA's General Counsel acknowledged

that FMPA made a business decision to enter into these contracts

in lieu of seeking to enforce the License Conditions through

litigation. 42/

The question here is whether Section 206 of the FPA

permits FMPA to change its mind about this prior business

decision and toss aside existing contracts because FMPA now

wishes to pursue an IDO Project that FMPA believes is not

compatible with the contracts it negotiated and signed before the

IDO Project was created. The answer is obviously no.

FMPA devotes the overwhelming majority of its Section

206 Complaint to the argument that the License Conditions require

FPL to provide "network" transmission service. FPL fails to

41/ ~S ~~ui~r pp. [19-20] .

42/ See ~su ra pp. [19-22] .



I

I
I
I

I
I

I
I
I

I



35

understand, however, why, even if this were true, FMPA's claim

provides a basis for finding FPL's existing contracts unjust and

unreasonable. As discussed above, the License Conditions provide

that FPL and its transmission customers will enter into
agreements for transmission service that will be filed with this
Commission. FMPA exercised its rights under the License

Conditions by requesting transmission service from FPL, and FPL

met its obligations under the License Conditions by negotiating

and entering into contracts to provide those services.

Xn nit d tat v. Pacifi G & El ., 43/a
federal District Court rejected a request for relief from

existing agreements much like FMPA's. The case involved a

dispute about whether energy used by certain California cities
should be considered to have been purchased from PG5E, or merely

transported by PGSE from the Western Area Power Administration

("WAPA"). The issue involved the validity of a 1982 agreement

whereby WAPA agreed to sell energy to the California cities.
PG&E argued that that agreement could not be valid because there

was a preexisting contract obligating the cities to purchase

their full power requirements from PG5E. The cities argued that
under the antitrust license conditions for the Diablo Canyon

nuclear plant (the "Stanislaus Commitments" ) PGSE was obligated

to offer full or partial requirements service, and that this gave

~4/ 714 F. Supp. 1039 (N.D. Cal . 1989 ) .
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the cities the right unilaterally to terminate or modify the full
requirements contracts.

The court rejected the cities'rgument, pointing to

the fact that the full requirements contracts were entered into

by the cities long after the Stanislaus Commitments took effect.

The court concluded that:
To the extent that the Cities obligated
themselves to 'take their full requirements
from PGEE in exchange for PGSE's obligation
to supply them, they cannot look to the
Stanislaus Commitments for an escape clause.

Id. at 1052.

The PGEE decision was obviously correct on this point.

If FMPA's interpretation of the License Conditions is accepted,

contracts entered into pursuant to them would be binding only on

the selling party. In effect, the License Conditions would

override contract law and the filed rate doctrine by permitting

the purchaser to walk away from its contracts simply by arguing

that the License Conditions would have permitted it to obtain

more or different service on more favorable terms.

Certainly, FMPA's resort to Section 206 to achieve this

result must be rejected. The FPA upholds the integrity of

contracts, and the Supreme Court has recognized that an orderly

wholesale power market depends upon respect for contracts. 44/

Merely because a purchaser of utility services under a contract

44/ United Pi elin . v M b'le G s S rv 350 U.S.
332 (1956); FP v. Sierra Pa ifi P w r o , 350 U.S. 348
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is not realizing the expected economic benefits, or has a better

deal in mind, is not a valid reason for the Commission to

overturn the contract. 45/

Zn the Publi S rvi o. of N w M xi o case, Public

Service Co. of New Mexico ("PNM") filed a thirteen-year contract

to sell system power to San Diego Gas E Electric Company

("SDGRE"). By the time the contract was filed, the market had

changed and SDGEE asked the Commission to lower the rate that it
had agreed to pay for the power. SDGEE argued that changed

conditions had rendered the contract unjust and unreasonable.

The Commission found that the contract, was cost-justified and

refused the request to modify it merely because it had become

uneconomic to the purchaser. Relying upon three prior
cases, 46/ the Commission held that the fact that the contract

did not produce the benefits expected did not render it unjust

and unreasonable. 47/ SDGEE's further argument that it had

limited options and that this allowed PNM to exact a higher rate

was also rejected by the Commission, which said that "every

~4 / Public Service Co. of N w M xi o, 43 FERC (CCH) $ 61,469,

San Die Gas & Elec. Co. v FER , 904 F.2d 727 (D.C. 'Cir.
1990) .

~4 / Philadel hia El . Co., 15 FERC (CCH) $ 61,264 (1981);
Penns lvania Power E Li ht o., 23 FERC (CCH) $ 61,325
(1983); and G lf S s U ilities C v Southern o.
Services Inc., 43 FERC (CCH) $ 61,003, reh'enied, 43
FERC (CCH) 1 61,394 (1988).

47/ Public S rvic Co. of N w M xi , 43 FERC at 62,152.
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transaction before this Commission... reflects a choice among

limited options." Id.
FMPA seeks to be relieved of its contractual

obligations by suggesting that it was "forced" to accept service

limitations in the Existing TSAs because of the need for a

"timely" transmission commitment from FPL. FMPA Complaint at 11.

That is not what is occurring here at all. FMPA has merely

changed its mind about what it wants to buy. It admits in its
Complaint that the IDO Project was not even considered until
1987, after the existing TSAs were signed.

Moreover; as already explained, the existing agreements

were the result of fair bargaining. As SDGEE learned, Section

206 does not allow a party to be relieved from its bargain just

because it was "forced" to give up something in order to get

something else that it wanted. Indeed, this is the essence of

the contracting process. In another recent case, the Commission

held that a transmission customer was not coerced into executing

an agreement merely because the utility would not give it the

~ transmission service on the terms it most desired. ~4/ The

reviewing court, too, dismissed the coercion allegation, stating

that it amounted to nothing more than the fact that the ut'ility
refused to renew the transmission agreement on its old terms,

48/ rth s tilitie S rvic ., 52 FERC (CCH) $ 61,336, at
n.7 (1990), aff' in rt n m nd in ar, ~it of
ol ok a &: El D v FE , 954 F.2d 740, 744 (D.C.

Cir. 1992) .
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thus requiring the customer "to choose between two. less desirable

business arrangements." ~4 /
FMPA's allegations would not establish an actionable

claim of "duress" under Florida law. Under Florida law, "duress"

has two elements: "[i]t must be shown (a) that the act sought to

be set aside was effected involuntarily and thus not as an

exercise of free choice or will and (b) that this condition of

mind was caused by some improper and coercive conduct of the

opposite side." ~0/ In the Fifth Circuit, the essential

elements of economic duress are: (1) wrongful acts or threats;

(2) financial distress caused by the wrongful acts or threats;

and (3) the absence of any reasonable alternative to the terms

presented by the wrongdoer. 51/ A valid claim of economic

duress or "business compulsion" must be based on the acts or

conduct of the opposite party, and not merely on the necessities

of the purported victim. 52/ None of these elements exist

here. FMPA's negotiators have acknowledged that FPL'egotiators
did not act improperly in any respect and have admitted that the

decision to execute the Existing TSAs was a business decision

based on FMPA's judgment" of the risks associated with its options

under the License Conditions.

~4/ 945 F.2d at 744.

$ 0/ Cit of Miami v. Ko , 394 So. 2d 494, 497 (Fla. Dist. Ct.
App. 1981).

~1/ Sonnl itner v C I R., 598 F.2d 464, 468 (5th Cir. 1979).

$ 2/ houinard v houinar , 568 F.2d 430, 434 (5th Cir. 1979).
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FPL also fails to see the logic of FMPA's argument that

it needed service on short notice and therefore had to execute a

contract with FPL. Under the License Conditions, FMPA had the

right to require FPL to file unilaterally a contract for
transmission services. 53/ In this event, service would have

commenced in sixty days, subject to refund and with FMPA free to

allege that FPL's service was not just and reasonable. Instead,

FMPA chose to negotiate with FPL over a period of several months

and to sign a contract that reflected many compromises by both

sides. The only fair conclusion that can be drawn from these

facts is that FMPA concluded that it had obtained at least as

much in concessions from FPL as it could expect to get if it
sought enforcement of the License Conditions at the NRC or had

directed FPL to file an unexecuted contract with this Commission.

FMPA is now asking this Commission, under the rubric of

Section 206, to relieve it of the consequences of its own free

choice.

Finally, FMPA cites (FNPA Complaint at 12) to

provisions in the All Requirements Agreement that purportedly

support the proposition that FMPA retained the right, at any

time, unilaterally to rescind the existing contract in favor of a

new "network" service contract for the IDO Project. The

provisions cited by FNPA do not provide FMPA broad rights of

unilateral termination. The "Unilateral Changes and

~/ FNPA Appendix 23 at 24-28.
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Modification" provision cited by FMPA,(Section 21.1) contains

standard Section 205 and 206 language, which preserves the

Parties'nilateral rights under'hose sections to seek changes.

The provision recognizes that a termination of service is a

Section 205 change requiring prior notice and filing with the

Commission. FMPA asked that FPL add language to the 1990

Restated All Requirements Agreement waiving the three year

moratorium on terminations or other changes (which was restarted

by the new Agreement) because the Parties were negotiating new

transmission arrangements for the IDO Project which, if
successful, could entail replacing the All Requirements TSA

within the three year moratorium period. That addition was not

inserted for the purpose of allowing FMPA unilaterally to

terminate the Agreement in the event that the Parties were unable

to reach agreement on this new service, and FMPA never stated to

FPL that it would be used for that purpose.

The "Waiver" provision cited by FMPA (Section 22.2) is
a boilerplate provision that assures the Parties that, to the

related to the Agreement or otherwise, such waiver will not

constitute a waiver of their subsequent rights. The provision

permits a party to choose not to assert a breach of contract or

other claim without fear that foregoing such claim once will
limit bringing the same claim later. The provision does not

provide that either party can unilaterally terminate the entire

Agreement if it later decides it was entitled to a better deal.
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Similarly, Section 22.13 ("Independent Rights" ) does

not provide FMPA a perpetual unilateral right to terminate the

Agreement. It does assure FMPA that, by entering into the All
Requirements Agreement, it was not waiving its rights to seek

other transmission services from FPL for different FMPA members

and/or generating resources, or to seek service upon expiration
of the Agreement. It simply and logically provides that FMPA has

only committed itself contractually to the covenants and acts

stated in the Agreement. FMPA seeks to transform this provision

into a statement that FMPA was not agreeing to anything, together

with a right to escape its explicit contractual commitments at
its will.

The long and short of the matter is that FMPA, in lieu
of pursuing its rights under the License Conditions to require

FPL to file a contract unilaterally or to seek enforcement of the

License Conditions at the NRC, made the "business decision" to

negotiate and sign the All Requirements Agreement. The contract

included concessions by both Parties and it bound both Parties.

B ~ FMPA' Construction Of The License Conditions Is
Incorrect Zn An Event

In the previous section of this Answer, FPL has shown

that the License Conditions do not even come into play here

because FMPA has already signed contracts implementing those

License Conditions. In this Section, FPL will show that, even

assuming, ~r upend , that FMPA has a right
Conditions to walk away from its existing

under the License

contracts, the License
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Conditions do not require FPL to provide "network" service under

the particular rates, terms and conditions that FMPA apparently

considers to be reasonable. Therefore, they do not provide a

basis for modifying or overturning the Existing TSAs. In

addition, even if FMPA s interpretation is correct, that does not

make the Existing TSAs unjust and unreasonable.

1. FNPA Has Stated Under Oath That The Existing TSAs
Are Not Inconsistent'With The License Conditions

As an initial matter, it is important to note that FMPA

does not argue directly that the existing transmission agreements

are inconsistent with the License Conditions. In a response to

an interrogatory in the District Court litigation, FMPA stated

that the TSAs "are not, on their face, necessarily inconsistent"

with the License Conditions. ~4/ Despite this admission, FMPA

argues to this Commission that it is unreasonable to permit FPL

to "collect rates and impose service restrictions inconsistent

with those obligations." FMPA Complaint at 40. These two

statements by FMPA are not logically compatible. If the TSAs are

not inconsistent with the License Conditions, and if FPL is
acting in accordance with the TSAs (there is no allegation to the

contrary), it cannot be that FPL has failed to comply with the

License Conditions. Moreover, if the TSAs are not inconsistent

with the License Conditions, there is no basis to find that the

TSAs are unreasonable because of the existence of the License

54/ Interrogatory No. 14 (Feb. 10, 1993). (Tab E.)
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Conditions. Accordingly, FMPA's entire lengthy argument that the

License Conditions form a basis for a Section 206 complaint is
defeated by its previous sworn statement in discovery in the

District Court case.

2. FMPA's Premise That The License Conditions Require
Network ervice I Fault

FMPA's argument is based on its singular interpretation

of the License Conditions. Relying upon essentially one word in

the License Conditions, i.e. "among," FMPA argues that they

require FPL to provide "network" transmission service, a term

which remains undefined. FMPA Complaint at 18. The provision of

the License Conditions that FMPA relies upon is Article X(a)(2):

The Company shall transmit power
between two or among more than two
neighboring entities, or sections of a
neighboring entity's system which are
geographically separated, with which,
now or in the future, Company is
interconnected.

This language does not require FPL to offer whatever type of

network service that FMPA requests and at whatever rates FMPA

requests it. It requires FPL to deliver power between or among

several systems, which FPL does under the Existing TSAs. In

fact, FMPA does not even argue that the language on its face

requires the result it seeks.

Rather, FMPA relies exclusively on the ~P L licensing

board decision, which has never been cited in any published
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court, NRC, or FERC decision for the proposition FMPA

advances. 55/ FMPA reads far more into the LP&I decision than

is there. While it is true that the ASLB wanted to prevent

multiple transmission charges among each coordinating group of

entities, the ASLB did not in any way suggest what the

appropriate rate would be for the single charge that would

encompass multiple transactions among such a group. In fact, as

noted above, the ASLB explicitly disclaimed any expertise or

W5/ FMPA Complaint at 18-25.. In LP&L, the applicant, supported
by the Justice Department, submitted conditions for its
nuclear plant construction permit that were intended to
address competitive concerns. One of these conditions
,required the applicant to transmit power and energy over its
facilities "between two entities" with which it is
interconnected. The ASLB reviewed the adequacy of this
commitment for competitive purposes. Based on evidence in
the record, including an affidavit by the applicant, the
ASLB found that th'e applicant intended this to mean service
from A to B, and a separate charge for each service. 8 AEC

at 732. The ASLB also found, based on the record in that
case, that there were many small entities for whom effective
coordination would require transmission among five or more
of them. The ASLB concluded that assuming the applicant's

. transmission rate is reasonable, "the payment of 6 to 20 or
more transmission charges by a single group of entities is
deemed unreasonable." ~I . at 733. The ASLB, however,
emphasized that "supervision over rates is the particular
province of the Federal Power Commission and the Board
[ASLB] is neither qualified nor authorized to pass on the
appropriateness of transmission rates." ~I at 734.

The ASLB concluded that, based on the factual situation
presented, there should not be multiple transmission charges
"for tr'ansmission of a contracted transmission entitlement
among a coordinating group of two or more entities." ~ at
737. To effectuate this purpose, the ASLB required two
changes in the proposed commitment. First, it changed the
transmission requirement from "between two entities" to
"among entities." Second, it added a sentence to the
commitment stating, "For each coordinating group of entities
there shall be a single transmission charge." Id. at 744.
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authority to pass on the appropriateness of transmission

rates. ~/ Thus, there is no basis to FMPA's apparent

contention that the ASLB intended that the charge for service to

and among multiple delivery points cannot be based on principles

of point-to-point service pricing.
Second, although the ASLB concluded that the limitation

on multiple charges was necessary on the facts there, i.e., small

entities consisting of thirty municipals and fourteen electric

cooperatives, there was no indication that the ASLB intended to

issue a general rule for all situations. In fact, an NRC

licensing board has no authority or expertise to make generic

transmission policy.
Third, and perhaps most significantly, the ASLB thought

it was necessary to include a sentence in the LPGL license

conditions stating plainly that there would be a single charge

for each group of coordinating entities. In other words, the

ASLB recognized that use of the word "among" by itself did not

convey the concept of a single transmission charge. In the FPL

License Conditions, there is no separate sentence indicating the

requirement for a single charge. As FMPA itself argues, those

negotiating and litigating the FPL License Conditions presumably

knew and understood the precedent concerning the wording of the

LPEL conditions. .FMPA Complaint at 22-24. Accordingly, to the

extent that the negotiators of FPL's License Conditions were

$$ / 8 AEC at 734.
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relying on LP&L as precedent, as FMPA alleges, their decision to

omit the extra sentence demonstrates that there was not an intent

to follow this aspect of the LPSL decision.

Regardless of what meaning the "among" language in the

License Conditions carries, the transmission obligation is not an

automatic, self-implementing requirement that exists in a vacuum,

but rather it exists in the context of the qualifiers contained

in the rest of the License Conditions and the parties'ctions
subsequent to the effectiveness of the Conditions. For example,

Article X(a) of the License Conditions provides that transmission

service will be provided thereunder "only if" several conditions

are met, including that "the service can reasonably be

accommodated from a technical standpoint without significantly
jeopardizing Company's reliability or its use of transmission

facilities;" that reasonable advance request is given; and that a

reasonable magnitude, time and duration for the transactions is

specified. Article X(b) of the License Conditions provides,

"Company's provision of transmission service under this section

shall be on the basis which compensates it for its costs of

transmission reasonably allocable to the service in accordance

with a transmission agreement, transmission tariff or on another

mutually agreeable basis." None of the transmission obligations

in the License Conditions becomes a requirement unless and until
the specified pre-conditions are satisfied.
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C. The Transmission Services That FPL Provides Under The
Existin TSAs Are Not Un ust And Unreasonable

FMPA's Section 206 argument includes a gaping hole in

that it has failed to explain, why, even if the License

Conditions require FPL to provide "network" service, this fact

makes the Existing TSAs unjust and unreasonable under the FPA.

To fillthis hole, FMPA argues that, apart from the License

Conditions, the TSAs are unjust and unreasonable because of the

point-to-point pricing methodology used for the services provided

therein. FMPA's argument, however, does not cite a single case

where the Commission has found a transmission tariff to be unjust

and unreasonable on the ground that it did not price transmission

service based on a single network charge. In fact, the cases

hold uniformly to the contrary.

1. The Service Available To FMPA Under The Existing
T As Provide It Considerable Flexibili

Presumably to make its case more sympathetic, FMPA

=mischaracterizes the transmission services available to it under

the Existing TSAs as being much more restrictive than they are.

FMPA repeatedly refers to the current service as containing

"point-to-point restrictions" that make coordination "infeasible"

W

Complaint at 51-52. In fact, the TSAs combine features of point-

to-point service with many features of network service, and,

overall, provide FMPA with considerable flexibility.
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For example, the All-Requirements TSA provides what

substantially amounts to network transmission service in that it
provides for coordination in planning and operations and has

provisions for replacement transmission service, superseding

transmission service, and new FMPA resources, which provide FMPA

substantial flexibility to redesignate resources and contract

demands. Likewise, replacement transmission services are

provided in the St. Lucie Delivery Service Agreement, the Stanton

Transmission Service Agreement, and the Stanton Tri-City
Transmission Service Agreement.

Moreover, under the Existing TSAs -- which include

interchange TSAs not mentioned in FMPA's Complaint -- FMPA and

its member Cities are able to obtain virtually all of the energy

efficiencies that are possible by participating in the Florida

Broker, under which transactions are matched on the basis of

maximizing state-wide savings. FPL charges an hourly rate for
Broker transmission service, based on use. These same

interchange TSAs permit FMPA and its member Cities to exchange

energy and take unused units out of service for periods of up to

a week, again with hourly transmission charges based on use.

FMPA contends that its member Cities could install less

capacity if the resources were planned on a "single system"

basis. However, under the existing interchange TSAs and the two

firm transmission tariffs recently filed by FPL in Docket No.

ER93-465-000, transmission service is now available .for FMPA to

exchange capacity where diversity of member loads makes that
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economical. Under FPL' recently filed tariffs in Docket

No. ER93-465-000, FPL will provide such transmission services,

for periods'anging from one day to thirty years, even if the

service adversely affects the economics of FPL's operations,

provided that the customer pays the higher of embedded or

opportunity costs. ~7/

The flexibility is demonstrated by recent energy sales

data. FMPA's mission is to sell wholesale power to cities in

Florida who are members or potential members of FMPA. ~/ FPL

provides a minuscule percentage of the wholesale power

requirements of these cities. In the narrowest plausible market

FMPA members that are connected directly with FPL's

transmission system -- FPL's market share has declined

significantly to less than 15 percent over the past ten

years. 59/ No plausible argument can be made that FPL, under

the existing transmission contracts, has gained a competitive

advantage.

Under FMPA's "network" proposal, FMPA apparently would gain
the right to first priority use of FPL's transmission'ystem
(even above FPL), since FMPA would simply dispatch its

'resources at will. A "network service" schedule would not
create any new transmission capacity. If reserves in
Florida are now adequate and FMPA begins maintaining lower
reserves without installing additional transmission
capacity, someone else must maintain higher levels of
reserves or reliability will deteriorate.

~8/ FMPA Fact Sheet at 006551-006553. (Tab M.)

~/ NERA Exhibit No. 10 (page 3 of 6). (Tab I.)
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2. Point-To-Point Services That Are Considexably More
Restrictive Than FPL's Have Uniformly Been Found

'To Be Just An'd Reasonable

For the Commission to find that the services set forth
in the Existing TSAs are unjust and unreasonable would require

reversal of longstanding and consistent Commission precedent.

The type of service that FMPA now challenges has been repeatedly

found to be just and reasonable by the Commission. This issue

was most clearly addressed in Wisconsin Electric Pow r o. 60/

In that case, the Commission held that it was pot unjust,
unreasonable, or unduly discriminatory for a utility to specify

that a transmission transaction consists of transmission from one

supplier to one point of receipt, and that transmission from

different suppliers or to different points of receipt should be

considered separate transactions, subject to separate

charges. 61/

The arguments made by the transmission customer in the

~WPP 0 case are quite similar to those made by PMPA here. The

customer in WEP~) was Wisconsin Public Power, Inc. ("WPPI"), who,

like FMPA, was a joint-action agency formed to provide power

supply services for member municipal systems, some of whom were

located in WEPCO's service territory. $2/ WPPI had contracted

with WEPCO to have power transmitted from specified sources to

~/ 46 FERC (CCH) $ 61,019, reh'eni d, 48 FERC (CCH) $ 63.,247
(1989) ("WEP~)") .

61/ 46 FERC, at 61, 109 & 61, 116.

~2/ Id. at 61,108.
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specified customers. When WEPCO filed the agreements, WPPI

argued that the agreements should be interpreted, to allow

substitution of an alternative source of power for the specified.

source without additional charge and that WPPI should have the

right to designate a substitute customer to receive the power

without an additional charge. ~/ The Commission rejected

WPPI's arguments and accepted WEPCO's point-to-point service as

just and reasonable. $4/ The Commission noted that WPPI's

argument would amount to unlawfully compelling a utility to

provide service that it did not agree to provide:

WPPI's proposal would require WEPCO to
provide transmissio'n service to WPPI under
different terms and conditions than those
to which it has voluntarily agreed. Ex. 11
at 3. WEPCO has not obligated itself to
provide every transmission service request of
WPPI. Ex. 14 at 28. 'In addition, extension
of the principle advocated by WPPI could be
interpreted as granting to any firm power or
firm transmission customer an unfettered
right. to use the transmission system up to
the level of its firm purchase, thereby

~ forcing utilities to provide transmission
service which the utilities have not contrac-
tually obligated themselves to provide.
40 FERC at pp. 65,059-60. We agree with
the presiding judge that such a finding would
be inconsistent with the express provisions,
statutory history and prior court interpre-
tations of the Federal. Power Act. ~/

~/ ~d at 61,109.

~4/ ~ at 61,111.

~/ ~d at 61,113 (footnote omitted) .
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WPPI also argued to FERC, as FMPA argues here, that it
is unduly discriminatory for WEPCO to have the right to dispatch

its resources for its requirements customers and not give WPPI

similar rights to dispatch its resources. The Commission,

however, rejected the notion that there was any comparison

between the service that WEPCO provided to its requirements

customers and the transmission service provided to WPPI, and

there could therefore be no grounds for discrimination:

What WEPCO has contracted to provide its
requirements customers is firm power and
energy service, not the general right to use
its generation, transmission and distribution
facilities. What WEPCO has contracted to
provide WPPI is transmission service, not the
general right to'se its transmission
facilities. In paying for firm power, which
includes payment for the transmission
component of firm service, power customers
are not entitled to general use of WEPCO's
transmission facilities on their own behalf.
Thus, in contrast with WPPI's claims, power
customers do not receive a benefit denied
WPPI as a firm transmission customer. There
is therefore no merit to WPPI's claim that it
is being discriminated against on this
basis. ~6 /

This also is a complete answer to FMPA's discrimination argument

on pages 56-57 of its Complaint.

The Commission has also accepted point-to-point

transmission as just and reasonable in recent open-access

filings. In Publi Servic Co. f Indiana, ~7/ the Commission

~/ Id at 61,115.

a/ 'I .~, t )'I
order on l rificati n, 53 FERC (CCH) $ 61, 131 (1990),

m', No. 90-1528 (D.C. Cir. Jan. 21, 1992),
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approved PSI's point-to-point service. A customer there had

argued against any restrictions that limited transmission service

according to individual receipt and delivery points, but the

Commission responded, "we believe that PSI's proposal is

practical and workable and does not unduly hinder the competitive

uses of PSI's transmission grid." ~8/

Likewise, the Commission approved as just and

reasonable point-to-point service as part of the open-access

tariff in Enter ervic s In ., ~6 / Subsequently, in the

Commission's recent order on Entergy's compliance filing with

respect to open-access tariffs, it recognized that it had already

authorized point-to-point service, and again rejected an argument

that Entergy was required to provide network service, saying that

it was "proper" to charge separately for power flowing in

different directions. 70/

Very recently, in the Entergy/Gulf States merger

proceeding, the Commission rejected an argument that the lack of

network service would enhance Entergy's market power. 71/

~/ 51 FERC at 62,204.

&I/ ( t 'I
(CCH) 1 61, 168 (1992) .

~7/ Enter S rvic In, 63 FERC (CCH) $ 61,205, at 61,147
(1993). Accord, r h a ili i rv' 62 FERC

,(CCH) $ 61,294 (1993) (each transaction in a wholesale
exchange involves a separate wheeling service for which a
separate rate may be recovered).

71/ Enter Services In . and Gulf St te Ut'ls o., 62 FERC
(CCH) $ 61,073, at 61,375-76 (1993).
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Accordingly, Commission precedent would not permit a finding that

FPL's service under the Existing TSAs is unjust or unreasonable.

D. The FERC Does Not Have Authority Pursuant To Section
206 To Compel The Additional Transmission Service FMPA
Re es s

FMPA's Complaint also fails to recognize that the

Commission does not have statutory authority under Section 206 to

compel additional or expanded transmission services. 72/

Before Sections 211 and 212 were added to the FPA in 1978, there

was no authority in the FPA to compel wheeling. The Supreme

Court said in 1973,

So far as
authorityII of the
the bills

wheeling is concerned, there is no
granted the Commission under Part
Federal Power Act to order it, for
originally introduced contained

72/ The Commission has made clear that a transmission
service from point A to point B is distinct from and does
not encompass transmission service from point B to point A
or from point A to point C. As put recently by the
Commission: "Reservation of transmission from point A to
point B and reservation of transmission from point B to
point A are two different services." Ent~m~r , 63 FERC at
61,147. Transmission from different sources or to different
receipt points constitutes separate transactions, and a
utility does not give a customer an unfettered right to use
its transmission system by agreeing to provide a trans-
mission from one specified point to another. W~EPC , 46 FERC
at 61,110 & 61,112-13. To find otherwise, the Commission
has said, would be inconsistent with the express provisions,
statutory history, and prior court interpretations of the
FPA. ~I at 61,113. It necessarily follows from this
principle that what FMPA is seeking -- which is apparently
the unfettered right to use FPL's system as it may request

is a separate and distinct service from what it is being
provided under existing transmission agreements.
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common carrier provisions which were
deleted. 73/

In ichm n P w r a Li ht Co v. FER , 74/ the court rejected

the notion that the Commission could accomplish mandatory

wheeling indirectly by conditioning its approval of rates for
voluntary wheeling. The court said:

If Congress had intended that utilities could
inadvertently bootstrap themselves into
common-carrier status by filing rates for "

voluntary service, it would not have bothered
to reject mandatory wheeling in favor of a
call for just such voluntary wheeling. What
the Commission is prohibited from doing
directly it may not achieve by
indirection. ~7 /

The same conclusion was reached by the Second Circuit

Court of Appeals after original Sections 211 and 212 had been

enacted in 1978. ~7 / There, the Commission ordered a

modification to a transmission agreement that had the effect of

increasing beyond NYSEG's voluntary commitment the amount of

power NYSEG was required by contrast to wheel. NYSEG argued that

this could not be done without reliance on Section 211 and 212

authority, and the court agreed that those sections applied "to

~/ 0 ter Tail Power o v. Uni
(1973) .

a s, 410 U.S. 366, 375

74/ 574 F. 2d 610 (D.C. Cir. 1978) .

~/ Id. at 620.

~7 / New Y rk State El c. FER, 638 F. 2d 388 (2d
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orders that would expand a voluntary commitment to wheel." 77/

The court held:

If, after a hearing as required by 5 206, the
Commission determines that a particular rate,

. charge, or condition is unreasonable, it can
order a modification. But where, as here,
the modification amounts to an order
requiring wheeling, it must be preceded also
by determinations in accordance with 55 211
and 212. Simply put, we will not allow the
Commission to do indirectly without
compliance with the statutory prerequisites,
what it could not do directly without such
compliance. 78/

Likewise, in Florida Pow r & Li h . v FER , ~7 / the court

said that although the Commission does have certain authority to

review and modify contracts under Section 206(a), that authority

does not extend to ordering involuntary wheeling:

While the Commission may not compel the
transmission of electricity, it does possess
the authority to review transmission
contracts under 5 206(a) and to make
modifications of those contracts upon a
determination that the terms of such a
contract are unjust, unreasonable, unduly
discriminatory, or preferential. . . .In
performing these functions with respect to a
wheeling contract, though, the Commission
must be especially careful not to overstep
its authority and require the involuntary
wheeling of electricity, absent compliance
with the new 55 211 and 212 of the
FPA. ~/

77/ Id at 401.

~7 / Id at 403.

~7 / 660 F.2d 668 (5th Cir. 1981), cert. d ni d, 459 U.S. 1156
(1983) .

~/ Id at 673.
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Xt is clear, therefore, that the Commission does not

have authority under Section 206 to take one transmission service

and transform it into a different or additional transmission

service. Because this is what FMpA seeks to accomplish in its
Section 206 Complaint against FPL, that Complaint should be

rejected.

E. FMPA's Requested Refund Effective Date Is Not
Authorized Or A ro riate
Although FMPA states that it seeks only prospective

relief (FMPA Complaint at 1), it also inconsistently requests

that the Commission establish a refund effective date under FPA

Section 206(b) . FMPA Complaint at 92. According to the terms of

the FPA, a refund effective date is authorized only when the

Commission institutes a proceeding under Section 206. As

discussed above, FMPA has not stated sufficient grounds to
warrant a Section 206 proceeding, and therefore, a refund

effective date is also unwarranted.

In any event, a refund requirement associated with the

relief FMPA requests would be inappropriate and impossible to
calculate. Although FMPA makes the broad claim that the level of

charges under the existing TSAs is "excessive," (FMPA Complaint

at 93), FMPA does not contend that the rates set forth in the

Existing TSAs exceed just and reasonable levels for the services

FPL is providing. Rather, it is asking that the service be

changed and that a new charge for the new service be established.

I' YP
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situation that could be subject to Section 206(b), because the

refunds allowable under that section consist of the amount paid

in excess of the amount that would have been paid under a just

and reasonable rate. In the context of FMPA's Complaint, which

involves a request for different service, it would not be

possible to calculate such an amount.

FMPA itself does not identify how a refund amount could

be calculated. FMPA states that it is seeking "entirely

prospective" relief and that "damages for past injuries which

FMPA continues to seek in the District Court case" are outside

the scope of its complaint. FMPA Complaint at 92. FMPA, of

course, is merely acknowledging the fact that the Commission does

not have the authority to order reparations or damages. 81/-

As mentioned above, only the difference between the rate charged

and a just and reasonable rate is within the Commission's refund

authority, and because the rates FPL charges for the service

provided under the Existing TSAs are just and reasonable, no

refunds are appropriate.

P. PPL Should Not Be Required To Pile Its NRC License
ondition

FMPA asserts that FPL should be ordered to file the

License Conditions with the Commission pursuant to FPA Section

205(c) as a contract or practice affecting rates. FMPA Complaint

~1/ Fed r l Power omm'n v Sunra DX il , 391 U.S. 9, 24
(1968); Montan -Dak a Util . v. N rthwestern P bli
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at 48-49, 91. This is entirely unjustified. As FPL has shown

above, it is the Existing TSAs, executed by FMPA after the

effectiveness of the License Conditions, that govern FPL's

transmission obligations at this point, not the License

Conditions themselves. The License Conditions do not affect the

service provided under the Existing TSAs, and there is,
therefore, no reason that they should be 'filed. The Commission

has rejected the notion that NRC license conditions should be

filed with the Commission unless they contain specific references

to the agreements at issue. J2/ There, the Commission found

that, although several of the antitrust provisions of the NRC

license were potentially relevant to the complaint, these

provisions were "general in nature and [did] not specifically
refer to [the Agreement at issue] or any other agreement between

[North Carolina Eastern and CP&L] ." ~/ The Commission

concluded that, "[i]n the absence of a closer nexus between the

antitrust provisions of the NRC license and the issues raised in
[North Carolina Eastern's] complaint," North Carolina Eastern's,

motion to compel their filing had to be denied. J4/ Likewise,

the St. Lucie 2 License Conditions are general in nature and have

no specific bearing on the Existing TSAs. The License Conditions

are public documents that can be easily obtained, and FMPA has in

J2/ North ar lin Ea tern M ni i al Pow r A enc v arolina
P w r E Li h ., 57 FERC (CCH) $ 61,372 (1991).

~/ ~ at 62,254.

94/ XO=
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fact appended them as Appendix 23 to its Complaint. Accordingly,

they are available to the Commission for review and there is no
F

reason that they need to be formally filed.

II. PMPA'S SECTION 211 APPLICATION SHOULD BE REJECTED
BECAUSE PMPA HAS FAILED TO PROVIDE BASIC DATA REQUIRED
FOR PPL TO EVALUATE THE IMPACT OP THE REQUEST ON ITS

YSTEM OR TO PROVIDE A COMPLETE RESPO E

FMPA's application under Section 211 of the FPA raises

three threshold issues.

1. What are the necessary elements of a good faith
request for transmission service and whether FMPA has met the

standards for a good faith request;

2. Whether Section 211 encompasses requests for
"network" transmission service and how "network" transmission

service should be defined; and

3. Whether Section 211 of the FPA can be employed to

override valid existing contracts to provide transmission

services between the entity applying for service and the

transmitting utility.
As to issue No. 1, FMPA has not made a good faith

request for transmission service because it has not provided

sufficient information for FPL to evaluate the impact of the

request on its system or to develop a complete response. This

problem is described in more detail below.

As to the second issue, FPL does not contest the

Commission's'determination in its recent Policy Statement

regarding good faith requests under Section 211, that Section 211
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encompasses requests for "network" type transmission services.

FpL believes that the issue to be decided ultimately under

Sections 211 and 212 in connection with this matter, assuming,

that FPL and FMPA are unable to agree on such service, is what

constitutes the rates, terms, and conditions of a "network" type

service for FMPA that meets the public interest and maintenance

of reliability standards of Section 211, as well as the rate

standards in Section 212 of the FPA.

As to the third issue, FPL does not agree that Section

211 can be used to override existing contracts for transmission

service. J5/ However, the Commission need not address the

issue in this proceeding because FPL is committing voluntarily
herein to respond to an FMPA good faith request that entails

superceding the Existing TSAs consistent with the ultimate

determination (including appellate review) in a proceeding under

Sections 211 and 212.

Nothing in Section 211 .of the FPA evinces Congressional
intent to override the filed rate doctrine. Sections 211,
212, and 213 of the FPA were established,to provide a
mechanism for the Commission to direct transmission owning
utilities to provide wholesale transmission services and
established procedures for achieving this end. Section 211
was not established as a device for existing transmission
customers to escape their contracts for ongoing transmission
services. In fact, Section 211(c) provides that no order
may be issued under Sections 211(a) or (b) which requires
the transmitting utility to transmit "an amount of electric
energy which replaces any. amount of electric energy
required to be provided to such applicant pursuant to a
contract during such period" or "currently provided to the
applicant by the utility subject to the order pursuant to a
rate schedule on file during such period with the
Commission." This provision expressly protects FPL's rights
under existing filed rates.
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A- FMPA's September 1989 Network Proposal Does Not
Satisfy The Minimum Good Faith Request Components
et B The ommi sion

In September 1989, FMPA requested that FPL provide
transmission service to implement FMPA's IDO Project. One of the

critical stumbling point in the negotiations between FPL and FMPA

over that proposal, and FMPA's subsequent variations thereof, was

the inability of FPL to obtain information from FMPA that would

allow FPL to evaluate the operational and planning impacts of the

proposal on FPL's transmission system. FPL was unable even to
get FMPA to commit to a particular request for service involving
defined loads and resources. FMPA continuously changed its
proposal. The Commission's July 1993 Policy Statement Regarding

Good Faith Requests For Transmission Services confirms the,
validity of FPL's concerns. As noted earlier, FPL is not asking

FMPA to provide unreasonably detailed or burdensome information.
FPL requires only basic information about FMPA's plans that would

allow FPL to evaluate FMPA's proposal and present a complete

response.

In order for FPL to respond to a transmission request,
it must be able to evaluate the impact of the request on its
transmission system. FMPA's earlier proposals failed to permit
FPL to do any meaningful analysis. In effect, FMPA's earlier
requests were entirely open-ended and asked FPL to respond by

stating the rates, terms, and conditions under which FPL would

provide network transmission service for any combination of FMPA

loads and resources that FMPA might designate sometime in the



I

I



64

future, including giving FMPA the right to do whatever it wished

on an hourly and long-term basis with those undefined loads and

resources. ~/
The Commission has stated that: "A good faith request

for transmission services should . . . contain a specific,
technical description of the requested services in sufficient
detail to permit the transmitting utility to model the additional
services on its transmission system. Policy Statement at 9. The

Commission later states that the requestor must provide the

expected "transaction profile," which is defined to mean "the

load factor data that describes the flow of power and energy into
the transmitting utility s system, i.e., the hourly quantities of

power the requesting party would expect to deliver to the

transmitting utility's grid at points of interconnection

87/ This was found necessary to permit the
D

~8 / FMPA owns portions of various resources in different places
in Florida and FPL understands that it has plans to
construct and/or purchase interests in other such resources.
FPL further understands t'hat some FMPA member loads and
associated resources would not be included in the IDO
Project. For example, FMPA's original September 1989
request to FPL was not limited to IDO members that were
interested in the IDO Project. Indeed, FMPA had attempted
to sell the IDO Project to all 28 municipal systems that
belong to FMPA. While only 10 signed up (7 within FPL's
territory), FMPA'was never willing to identify the actual
IDO membership for purpos'es of requesting transmission
service from FPL. Because the September 8, 1989 and
subsequent proposals did not identify the loads served, FPL
was looking at an open-ended responsibility to stand ready
to serve all or any portion of FMPA's load from undefined
resources whenever and wherever they were obtained.

~7/ Id at 13.
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transmitting utility to evaluate the request. The requesting

party must also specify the firmness of the service it
desires. JB/ Accordingly, a good faith request under Section

211 should identify the specific loads and generating resources

that FMPA proposes to "integrate" through the FPL system,

together with FMPA's analysis and plans concerning the operation

of its included resources. This should include FMPA's current

plans to operate or shut down older generation located on the

systems of its members, and to purchase new resources. As the

Commission has made clear in its Policy Statement, a utility has

the basic right to be provided sufficient data to analyze the

impact of a transmission proposal, which simply cannot be done

without identifying the loads to be served, the generating

resources from which they .will be served, and the "transaction

profile."
Under FMPA's IDO Project, all of the members would be

put under one control area and power would be dispatched by the

OUC pursuant to a contract between FMPA and Orlando. FMPA's

earlier proposals did not provide for the scheduling of power and

energy over FPL's system. FMPA anticipated that FPL would learn

about FMPA's use of its system after-the-fact. While FMPA at
times suggested that it was willing to "notify" FPL in advance,

at no time did FMPA agree to schedule energy in order to allow

FPL to maintain system reliability and provide proper power
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accounting records. FPL is not prepared to commit at this time

whether and to what extent it could agree to forego the

scheduling of transactions. At a minimum, however, FMPA should

be required to provide FPL with analyses of the proposed use of

generation to serve IDO member loads together with any load flow

studies that would show the impact of FMPA's overlay of its
dispatch on top of FPL's system dispatch. FPL would then review

this information to determine whether additional system studies

might be required in order to evaluate and respond to FMPA's

request. FMPA in the past has refused to provide that

information even though FPL understands that FMPA was in

possession of models that would permit analysis of load flow

impacts. ~8 / FPL may or may not need to perform any

additional dispatch or load flow studies, but obviously it cannot

make this determination until FMPA identifies the services it
desires.

The long and short of the matter is that FMPA has

played cat-and-mouse with FPL. To the extent that FMPA has a

specific Project in mind that FPL can evaluate, it should come

forward with the information described in detail in the beginning

of this Answer -- which is not burdensome to provide -- so that

FPL can develop a transmission service proposal that includes

fair compensation and protection of FPL's system and its
customers. FPL cannot respond to hypothetical proposals, and

~8 / Minutes of FMPA Executive Committee Meeting at 5 (Mar. 23,
1990) . (Tab N.)
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Section 211 does not require transmitting utilities to develop

transmission agreements for hypothetical arrangements. If FMPA

is then dissatisfied with FPL's response, it may file a Section

211 application for an order directing FPL to provide

transmission service implementing its specific request for
service.

Finally, as discussed at the beginning of this Answer,

FMPA should be required to state whether it intends to abide by

the Commission's Section 211 decision and whether it feels free

to change its proposal during or at the end of a Section 211

proceeding. This is appropriate particularly where FPL is
agreeing voluntarily to permit FMPA to replace its Existing TSAs

with a new contractual arrangement for the IDO Project. This

will permit the Commission to determine whether FMPA has made a

b~n ~fid good faith request for transmission service that

warrants the initiation of a proceeding under Section 211.
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CONCLVSIO

For all of the foregoing reasons, FMPA's Section 206

Complaint, Application for transmission service under Section 211

and its Motion for Summary Disposition should be dismissed and

denied.

J.A. Bouknight, Jr.
David B. Raskin
Edward J. Twomey
Newman & Holtzinger, P.C.
1615 L Street, N.W.
Suite 1000
Washington, D.C. 20036
(202) 955-6600

Attorneys for
FLORIDA POWER Sc LIGHT COMPANY
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CERTIFICATE OR SERVICE

I hereby certify that I have this day served the

foregoing document upon each person designated on the official
service list compiled by the Secretary in this proceeding.

Dated at Washington, D.C., this 23rd day of August,

1993.

David B. Raskin
Newman 8 Holtzinger, P.C.
1615 L Street, N.W.
Suite 1000
Washington, D.C. 20036
(202) 955-6600
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H) XXCXTATZCN SYSTEM

NOTE:

2)

Select the model from figures 1 through 10 and fi11 in the
appropriate constants.

Xf the exciter has a Volts per Hers limiter, underexcitation
limiter or overexcitation limiter, a corresponding block
diagram with appropriate constants must be provided.
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NOTES: 1) Copy of transformer test report nameplati and saturation curare
to be supplied as soon as available.

2} Supply nein one line diagram of facility to property line
indicating transformer rating and configuration, as dwell as
all S.nipedinces and grounding data.

3} Transformer high voltage connection shaU. be.~e and solidly
grounded. Lov voltage connection shall be delta.
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This is a follow-up to our'une 19, 1990 letter't settingfo~J: act'c,"ls which FMPA can consider taking to secure
transmissic;. a=ong the Cities on fair- terms and conditions.
Thro-gh t?.is letter, we'report to the'meAers.

The August 8th and 9th negotiations vith FPL establishedthat FpL wi11 no agree,to. transmission for the «XDO» project
which is su"s.antially different from its prior offer. To thc
pcssib1e a"..noyance of those vho have been negotiating with FPLfor ove" 'a year on the project, Sob Jablon attempted tp e~lore
pcssible areas of negotiability-. At first FPL (through Sot
Schoneck} ind<cated that FPL might ba willing to «consider»
supplying transmission pursuant to various broad m'inciples vhich
cou>4 unaerlie an agreement. For example< Sob Schoneck laid t?iat
he was vi11ing to report hack to management that PEA vanted FFLto consider transmission investmentN and that he vould be vill(ngto consider combining firm and as available transmission,
However, when Nick came 'hack Vith a Npecific proyosa1 favorableto FPLT under which ve might accept FPL's conditions to providingymA with as available transmission Xn combination vith reouired
firm transmission, the Company re)ected the proposal. The
Company rejected all ipecific RG'A proposals built around eitherfirm or network transmission. What vas most discouraging vas not
merely the reject'ion of our proposals but the Company~s
uriwillingness even to consider variatkons from its own
unacceptable proposals or compromises as to amounts of re~iredfirm transmission or other economic compromises,
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Mr. Calvin R. Benze
Ceneral Manager
Florida Municipal Power Agency
August 23, 1990
Page 2

The Company's pos1tion ic that its offers to you arcfair and «d'efcnsible«and that it wiD 'not budge from them. Thetone of its 'responses underscored not only a lack ofnegotiability, but FPL'a view that it should determine theappropriate undcrlyiqg agreements helen FMPA and its members.

FPL takes the position that HQA must contract for firmtransmission substantially ejual to the cumulative amount of thcindividual Cities'oads. Sy cumulating individual city demands,the Company rcjccti any obligation to treat TMPA transm3.ssion on
a combined or'oordinated basis. Xn addition,'.hy using the non-coincidcn al demands of the cities, it ignores that when ono citysells to another, there. is only one )oad on the transmission atthat time. Xz ignores that the burden on the transmission syste"is the combined burden of FMPA usage at times of'brcak loadings
az;d no the total of the non coincident individua1 city peaks.

While FP'roposes an alternative «hub approach/insis.s that, you must purchase firm transmission even for powerdeliveries wh ch the c ties can interrupt bocause they have localgenera"'on.. Thus, FPL would charge you a firm rate, even fo"transmiss'on transactions whicb do not burden the system.
The atti udc ef thc ?PL negotiators, vho usually d14 notinclude managemen representatives, as well as the specific

responses demonstrate a refusal by FK to recognize SPA. as autili y and a re usal to transmit «among» the cities contrary to.the St. Lucic antitws 11cense conditions and FPL's agreements.
We can oddly conclude that FPL's purpose is to Rill the XDOprojec . 'Re fea, however, that more ii at Itako than ZDo. FPLis -aking posi fons that would limityour, transmission to pointto point seivico and would charge you based upon maximum contract
demands for all purposes. Xt appears to bc rovortina to itsposition that all transmission ic fin and that it vi)) cell asavailable or intcrruptible transmission on)y. on such restrictivetexas that the proposed service would not be usab)e. Xf ve arecorrect in this aoocssmont, FPZ villrestrict your transmissionusa in a way that has a'potontial to make future agoncv projectsand future coordination unduly expensive< if not tota)jy
uneconomic.

AB we wrote you in our June 19 letter, you havopotential remedies through a districi court action, throughenforcement of the NRC License Conditfons, through the, Fedora)Encrcy Regu)atory Commission and through the Florida Publicezv1cc Co mission. We have done ad&ticnal legal research onyour district court remedies and have drafted a possible
complain based upon FPL's refusalc to agree to networktransmission among the cities> as FPL ia oontractually obligatedto do under the 1982 Antitrust Settlement Agreemcnt and undo» theSt. Lucic Unit 2 License Conditions.
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Ceneral Manager
florida Ãunicipal power Agency
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Page 3

4

i Taking into account your needs for resolution of the
transmission problem on a basis that is as prompt as possible and
avoids unnocessbry costsg ve recommend consideration of tho
following actions:

t X. Write a politely worded. demand letter to Florida
Power 4 Light Company, requesting reconsideration of its
positions. We have drafted a possible letter to APL's new Ch'e-
Zxecutive Officor, S.Z, Frank. Such a letter has at least a
ossibility of gotting the Company to rethink its positions. Zt
s nOcsssa y be.ore commoncing legal action. to establish FPL's

ro u'sal to deal.
2. Fred Bryant and Spiegel 4 McDiazmid will make

info=...n} contac.s at the Public Service Commission and Nuclear
Regulatory 'Co~a:ission, respectively. Such contacts will assure
that. tho Florida Public Service Commission staff is inforned o
our pos'tion.

3. X the ÃRC sta f is supportive', wo would recues the
8RC to convene a meeting with Florida Pcwer 4 ?ight to seek to
persuade he Cc"pany that it should transmit under the License
Cordi:icns in order to avoid formal proceedings. Unless we lena
reas"ns why we should not do so,,and if informal procedu os are
unsu"cessful, wi would reccrmond that you file a complaint with
the NRC seek.'rg enforcement'f the License Conditions. We
be11eve that the hRC may aid your getting relief, but that it
would seek to avoid formal hearings,

4. we recommend a district court action to cnforco your
,,set le=er agresmsnts with )'PZ and tha License Conditions. We

would recorzend also that you file 'an antitrust complaint, as
well as cortract claims. However, we would reoommend suspending

~ aotion oa tho file& antitrust Complaint at this time, for the
reason.s explaine& helot.

A contract action 1s relatively 1nexpensive compared
with an antitrust action. While wa cannot guarantee success, you

. havo rolatiyely straight forward. contract cltims. Zf a district
court )udge referred the claims. to the Nuclear Regulatory
co1IQtission under a 'Prima+ gurisdiction doctrinog or even to
FZRC, you might achieve a relatively jplick result from those
agencies, who.ch could hardly ignore the referral. Xf thedistrict court decided the matter as a simple contract claim,>
you '"ay reach a sa isfactory result without vaiving other rights,

Federal practice permits you to file an antitrust
'co;.,01aint, but not pursue Xt.. Such filing has the advantage thait h.imits future arguments by FX'L that, antitrust claims have been
vaiuad, a 8 time-barrod or are otherwise not )udicially
enforceahlo, Wo believe that such oontentions by FPL would lack
merit. However, evan if FPL were unsuccessful in bringing them,
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Pw. Calvin R. Hen@a
'General Manager
Florida Municipal Power Agency

- Augus 23j 1990
Page 4

your failing to file an antitrust claim alone with Your contract
claims may create arguments which.FPL could then use to delay.
Should you lose on the contract claims, You could pursue theantitrust claims. In terms of tho potential for i negotiated
settlementj the Company can hardly ignore your filing of validantitrust claims. Wo noto that if you win an antitrust action,
such victory could reopen FPLji nuclear licenses for A~er
antitrust zelief under the antitrus. provisions of the Atomic
Znozgy Act, Soction 105(a), 42 USC 2135(a).

The reason for our recommendation of filiigbut not
pu"suing the antitrust claims at this time is based largely on
cost. Your contract claims present a less expensive and less
complicated remedy as compared to your antitrust ones.

5. Me do not recommend immodiatoly pursuing seeking a
Florida Pu lic Service Commission order that FPI file for network
transmission a FZRC. While such potential remedy is attractive,
and pe, 'allel actions havo been pursued by the Wisconsin Public
Se «cs cc=~issionj we are not certain that the Florida Public
Se=~ice Cc=-.'ss'on will wan to get involved to support your
z'bahts, Bc~eve", depend'ng upon discussions with the Florida
P hl~c Se~ice Com-..issicn staff and upon further considezation,
we m'gL de.emine to'give such a filing priority.

6. We do not recommend' direct filing at FZRC at this
time. Zn spite of the fact that we boliove that the Federal
Energy Reg atory Commission has Jurisdiction to corroct
discz ='natory tzansmissionj FZRC has often boon reluctant to
enfczco vhat it corsiders to be an initiation of transmission
transactions by public systems. Further, FERC proceedinas can be
expensive and drawn outo Howeverj if FPL makes FZRC f11Lngsj for

.example in a merge context as to which relief can be
cond].tfoned, or if it files a transmission rate caie,.
tr'ans"ission issues can be raised. FKRC may be recegtiv to
implementing a transmission filing by FPZ j which follows Florida
Public Sozvkco Commission re~irementa.

You have requested cost estimates. Because it iNvirtually impossible at this time to anticipate FPZ reactions and
the course of potential pzoceedings, we cannot give you pecif fc
cost estimates. Zf you decide to pursue litigationj we recommendthat oithoz through direct FIN review or through a Nteezjngcd:ittee, litigation actions be reviewed periodically both tocontrol'osts and to assure that actions taken aze consistent
with agency needs. Tho host. way to control costs is through
ccnside"at~on of actionc before they 'aro

taken.'h

general terms j correspondence j meetings with the FpSC
and hRC staf f, hoped for negotiations through the NRC and thefiling of a distr3.ct court and NRC complaint, should be relatively

« ~
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Nr. Calvin R. Honzo
Ceneral Manager
Florida Municipal Power Agency
August 23 1990
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l

inexpensive. M~ would hope that a11 of the above could be
accomplished for un&or $50,000 in legal fees.

Me believe that, in fact, the Nuclear Regulatory ~

Commission would be very reluctant to Net a coiplaint proceeding
and would try to deal vXth matters summarily. Wo can anticipate
that Floiida Power t Light, would attempt to delay and make as
expensive as possible any district'court or 'agency proceeding,
includi~g through seeking to take multiple depositions by even
potential;ly filing counterclaims, an&'y a multitudo of motions
to d.'s-..iss, transfer, etc. (Mo know of no valid counterclaims
against you an& Xnov of nothing that soul& )ustify 3'PL~a taking
such actions.) Me beliovo that you ought to, be able to pursue a
district court contract claim through trial for less than
$ 500,000 in legal fees. Because of the nature. of the claims, an
an it~i~ action, everi if simplified, could result in over
$ 1,,000,000 in 1'egal fe'es. Full blown'agency proceedings brought
eithe" &iree ly or under the doctrine of primary Jurisdiction can
cos. between $ 500,000 and $ 1,000,.000. ' primary )urisdiction
rofe ral* may be framed, however, ao. as to avoid hearings.

ve are aware that the potential cost of legal action are
high) although the cost to FRY and its member citioo fro'm not
ob-a~ning adecu'a e transmission aro likely to be far in excess of
any such 1oga'osts. Ma stress the neo& for flexibilityin the
pursuit cf remedies, especially where we are seeking to limit
cos.s, F:-RC and other'decision-making precedents are continuaLly
cha-..g:ng. %%a may appear to be a less favorable route may
become i mere attractive one. However, especially after having
sat th ough the last FPL negotiating oossion and having listened
to the Co...pany'.s obduracy, we would be grateful for the .

opportunity to work with you to seek to help you obtain fair
transmission rights.

Thisslettor has been coorfinate& with Fred Bryant and
R,M, Beck and Associates. Xt you have questions or need further
infomation, ploaso lot us know

Sincerely,

Robert A. Zablon

Alan V. Roth
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OP PLORZDA

ORLANDO DZVZSZON

PLORIDA MONZCZPAL POSER AGENCY,

Plaintiff,

PLORIDA POWER tc LIGHT COMPANY,
a Ploiida Corporation,

Defendant.

)
)
),
)
)
) Case No. 92-35-CZV-ORL-22
)
)
)
)
)

DEPENDANT PLORIDA POWER fc LIGHT CQMPANYiS
0 R Y

Defendant, Florida Power E Light Company ("FPL"),

respectfully moves this Court for entry of an Order granting

summary )udgment in its favor as to all counts of the

Supplemented Amended Complaint ("Complaint" ) . The grounds for
this motion, which are set out more fully in the accompanying

Memorandum of Law, are as follows:

The alleged rights giving rise to the claims

were created in 1981 or 1982. The alleged violations of those

rights occurred within a year of that time. The lawsuit to
enforce those rights was not filed until December 13, 1991.

Zt is time barred.

2.

Fairly described, this is a dispute over the pricing of
electrical transmission service. The Federal Energy

Regulatory Commission ("FERC") has exclusive Jurisdiction over

such disputes. Under the "filed rate doctrine", the federal

STCKL HECTOR 4 DAVIS, MIAMI,FLORIDA
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courts lack jurisdiction to entertain direct or collateral
attacks on the rate schedules on file at the FERC, or to award

damages or injunctive relief on the theory that rates other

than the filed rates are more appropriate. Florida Municipal

Power Agency t "FMpA") knowingly and intentionally instituted
this action in an improper Jurisdiction.

3 Ho "Contract"

was described in the Complaint. Hone has'merged through

discovery. The "rights" PMPA seeks to enforce were never

violated, were never granted to PMPA and, in any event, may

not he enforced in a private cause of action. The "rights"
are who11y inconsistent with five contracts entered into
between FMPA and FPL after the "rights" were allegedly

granted.

4 ~ r w FMPA'

pricing proposals would have required FPL to abrogate a number

of existing contracts with FMPA. A regulated utility such as

FPL, even if found to have monopoly power, is not obligated to

surrender negotiated contract rights or to deal on terms that
would adversely affect the efficient conduct of its business

or the rights of its other customers.

5TCFL HCCTOR 4 DAVIS~ IllAMI~ FLORIDA
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WHEREFORE, FPL respectfully submits that it is
entitled to summary )udgment in its favor on all counts of the

Complaint.

Respectfully submitted,

STEEL HECTOR & DAVIS
4000 Southeast Financial Ctr.
200 So. Biscayne Blvd.
Miami( PL 3 131-2398
Ph: (305) 7-2835

By: "

Alvin . Davi
{Fla. Bar No. 218073)
James M. Grippando, P.A.
(Fla. Bar No. 383015)

Of Counsel:

J.A. Bouknight, Jr.
Edward J. Twomey
NEWMAN & HOLTZINGER, P.C.
1615 L Street, N.W., Suite 1000
Washington, D.C. 20036

w 3
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I HEREBY CERTXFY that a copy of the-foregoing has

been served by Federal Express on L. Lee Williams, Jr., Esq.

and Frederick M. Bryant, Esq., Moore, Williams, Bryant,

Peebles a Gautier, P.A., 306 East College Avenue, P.O- Box

1169, Tallahassee, Florida 32302-1169 and on Robert A. Jablon,

Esq. and Bonnie Blair, Esq., Spiegel & McDiarmid, 1350 New

York Avenue, N.W., Washington, D.C. 20005-4798 on this 15th

day of April, 1993.

Alvin B. Davis

STCEL HKCTOR 4 DAVIS, MIAMI,FLORIDA
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WHITED STATES DISTRICT COURT
MLDDLE DXSTRZCT OF FLORIDA

ORLANDO DIVISION

FLORIDA MUNICIPAL POWER AGENCY,

Plaintiff,

FLORIDA POWER Cc LIGHT COMPANY'
Florida Corporation,

Defendaat.

)
)
)
)
)
) Case Ho. 92-35-CIV-ORL-22
)
)
)
)
)

DEPENDANT FLORXDA POWER tc LIGHT COMPANY'S
MEMORANDVM OF LAN ZH SUPPORT OF ZTS

MOTION FOR SUMMARY JUDGHIWT

April 15, 1993

STEEI. HECTOR b DAVIS, MIAMI.O'I.ORIDA
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BR&ED BY THE APPLICABLE STATUTES OF LIMITATIONS... 4

A. The Alleged Violations of FMPA's Rights
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Zts Suit . . . . . . . . . . . . . . . . . - . 4
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UNZTED STATES DZSTRXCT COURT
MZDDLE DXSTRZCT OP FLORZDA

OIQdlINDO DZVXSZON

FLORXDA MUNXCZPAL PONER AGENCY,

Plaintiff,

FLORZIK POWER fc LXGHT COMPANY'
Florida Corporation,

Defendant.

)
)
)
)
)
) Case No ~ 92 35 CZV-ORL-22
)
)
)
)
)

DEPENDANT FLORZDA POSER 4c LXQHT COMPANY'S
MEMORANDUM OF LAN XN SUPPORT OF ZTB

This dispute concerns the pricing of electric
transmission service. FPL has provided such service to FMPA

for almost a decade, pursuant to five comprehensive,

extensively negotiated, written contracts filed with and

regulated by the FERC. They remain in full force and effect.
In September 1989, FMPA initiated negotiations with

FPL for yet another transmission service agreement. FPL

agreed to provide transmission service among the locations

involved, but the parties could not agree on the pricing.
VGA's pricing proposal would have measurably altered the

pricing provisions of the existing contracts, prepared in
accordance with current FERC methodology. Xt would also have

resulted in disproportionate burdens being placed on FPL's

other customers, which FPL was neither inclined nor required

by law to do.

STEEL HECTOR 4 DAVIS, MIAMI~ FLORIDA
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.In the midst of the negotiations, FMPA received

detailed written advice from its attorneys on alternative
means to "secure" the terms and conditions it had been unable

to achieve in the contract negotiations. Among other things,

FMpA was advised that the FERC was the appropriate
'jurisdiction to correct discriminatory transmission

[pricing] ", but that relief there was uncertain, "expensive

and drawn out." FMPA was further advised that in counsels'

view PPL was obligated to provide the "network" service PMPA

sought ."under the 1982 Antitrust Settlement Agreement and

under the St. Lucie Unit 2 License Conditions." 4/
The parties could not ovexcome the pricing impasse.

FMPA initiated this litigation. Not in the FERC, which FMPA

had been advised was the appropriate jurisdiction, but in
state court. And not to enforce the two contracts which FMPA

has been advised gave rise to FPL's obligations, but to
enforce' hitherto non-existent "Contract" cobbled together

out of Nuclear Regulatory Commission ("NRC") License

Conditions, other contracts to which FMPA was not a party and

'actions" of entities other than FMPA. Although fragments of

this 'Contract" are in writing, the 'Contract" itself is not.

It has no delineated terms, no identified parties, no

effective date, no duration and has never been referred to by

FMPA outside of the pages of the Complaint.

g/ Letter from R. Jablon, Esq. to C. Henze at pp. 2, 3 (Aug.
23, 1990) (Tab A) (hereinafter "Jablon letter" ).

STCEI. HECTOR 5 DAVIS, MIAMI,FI.ORIDA
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The "Contract" created in the Complaint was

allegedly entered into before any of the five existing
transmission service agreements between these parties. This

seminal "Contract" allegedly, entitles PMPA to terms and

conditions more favorable than those contained in the five
later contracts, even though pMpA now claims it was entitled
to those terms and conditions at the time the five later
contracts were entered into, and even though PM?A claims it
sought those terms and conditions in negotiating those five
contracts. Pinally, although the last of the five contracts

was entered into in l986, until the filing of this lawsuit,
FMPA never asserted that the terms of any of these contracts

were inferior to or inconsistent with the terms to which it
now says it was entitled since 1982.

FMPA now brings suit under the alleged "Contract",

and asserts, as well, that FPL's alleged failure to fulfill
its obligations under the "Contract" violates the antitrust
laws. As demonstrated below, the suit is barred by the

applicable statutes of limitations; the "filed rate doctrine"

deprives this court of jurisdiction to entertain PMPA's

claims; and, in any case, in light of undisputed facts, the

contrac't and antitrust claims do not present triable issues.

Relief is available to PNPA, if it genuinely seeks

relief, exclusively from the regulatory agency having the

statutory mandate, the technical expertise, the pervasive

Knowledge, the comprehensive perspective and the essential

3
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staffing to address these issues promptly and effectiv~ly.
PMPA intends to pursue this matter further; it should be

directed to the FERC. The Supplemented Amended Complaint

asserts no claims entitling FK?A to relief from this Court.

Judgment should be entered in favor of PPL on all claims.

X ~ THE CONTRACT AND ANTITRUST CAUSES OF ACTION ARE
D Y I Z x

A. The Alleged Violations of FNPA's Rights
Occurred More Than Five Years Before

Transmission service provided by FPL to PMPA is
priced on a "point-to-point" basis. g/ According to PMPA,

during the negotiations for each of the existing contracts,

beginning in 1982, it requested what it now claims it was

always legally entitled to receive under the "Contract," ~,
transmission service that is priced on a "network" basis. J/

g/ Under point-to-point pricing, FMPA must pay separately'for each "contract demand".between each point of receipt of
power on FPL's system*and each point of delivery from the FPL
system. For example, assume that PMPA has paid for a contract
demand from point of receipt A to point of delivery C. If
FMPA decides to transmit from B to C rather than A to C, then,
under the existing contracts, FMPA has agreed to pay for a
separate transmission service from FPL. Qgg Affidavit of
William C. Locke, Jr. In Opposition To Plaintiff's Motion Por
Partial Summary Judgment at, 5 10 (May 18, 1992) ("Locke Aff.")
(Tab B) (The contracts, as amended, are attached to the Locke
Aff. at Tabs A thru E); Third Affidavit of William C. Locke,
Jr. at $ 5 (Apr. 15, 1993) ("Locke Third Aff.~).
g/ Plaintiff FMPA's Responses and Objections to Defendant
PPL's Second Set of Interrogatories, Interrogatory Responses
10 {g), 14, 19 {Peb. 10, 1993) . ~ Tab C.

4

(continued...)
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Likewise, according to FMPA, FPL refused every such request

for network transmission. +/ Thus, FMPA has admitted that
the alleged breach of the "Contract" and the alleged antitrust
violations occurred during the 1982-83 negotiations relating
to the first such agreement. f/

The limitations periods for those causes of action

began to run at the very latest in June 1983, when the first
agreement was signed. A.civil antitrust action brought under

the Sherman or Clayton Acts or under chapter 542 of the

Florida Statutes must be commenced within four years after the

cause of action first accrues. g/ Therefore, FMPA's causes

+(...continued)
Network pricing would save FMPA money and cost FPL money
because it would allow FMPA 'to pay only for the quantity of
power deliveied, while requiring .'FPL to reserve the capacity
*to receive and deliver power at multiple points on its

1 delivery system at anytime, as FMPA'may designate from moment
to moment. Locke Aff. at f 16 (Tab B). An FPL analogy used
in negotiations was to guaranteed hotel reservations. A guest
who insists that a "room be held for late arrival in any of
three cities on a given night will not succeed in paying only
one ro'om charge on the theory that only one room actually will
be occupied on that night. ~ at $ 27.

4/ ~, Interrogatory Response 16 (Tab C).
Interrogatory Response 19 {Tab C); Dep. of Calvin Henze at
53/9 thru 54/3, 74/16-21 (Nov. 3, 1992) (Tab D).

Interrogatory Responses 14, .19 (Tab C) . Asked whether
FPL's specification of delivery points during those
negotiations amounted to a refection of the network concept,
FMPA's General Counsel responded: "I think, in my mind, it
amoun'ts to an abdi'cation of the absolute'explicit obligations
that Florida Power & Light'has under the License Conditions."
'Dep. of Frederick Bryant at 19/18-20 (Tab B).

*

15 U.S.C. 5 15b (1988); Fla. Stat. ch. 95.11(3) (p)
(1991) . Assuming yZgggguh2 that FMPA's "Contract" can be
characterized as an "instrument" upon whi'ch an action can be

(continued...)
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of action expired years before this action was filed in .

December 1991.

Moreover, FMPA's discovery responses uniformly

demonstrate FMPA's unwavering conviction that no later than

1982 it was FPL's policy not to provide the network pricing

that PMPA sought and now claims it was entitled to under the

'Contract." FMPA never believed that policy would change. To

the contrary, FMPA's General Counsel, lead consultants, and

. General Manager insisted that no change would ever occur.

FMPA's General Counsel since 1978,

emphasized the consistency of FPL's policy:
[I1n the 25 years -- 23 years that I'e been dealing
with FPL, their response has never differed: Not
'only, 'no,'ut, 'hell, no.'/
I have been involved with Florida Power & Light
since 1975, and I can tell you that, since 1975,
Florida Power & Light's 'position on the transmission
has "always been point to point. And they were

'nwilling to discuss, even acknowledge, any other
type of discussion since 1975. . . . FPL has never
agreed to offer network. They,'ve always insisted on
point-to-point. Q/

QJ(...continued)
brought, Florida law requires that a legal or equitable action
on a contract founded on.a written instrument must be
c*ommenced within five years of the alleged breach of the
contract. Fla. Stat. ch. 95.11(2) (b) (1991) . This period
bgt ' h *h..

70 So. 2d 306, 309 (Fla. 1954).

Bryant Dep. at 98/25 thru 99/2 (Tab E).

~ at 21/24 thru 22/4, 23/23-24.

6
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FMPA~s lead consultant, Rule

30(h)(6) designated witness on "Contract" performance and

active participant in all negotiations, echoed that view-

An absolute no, that they would not do Xtg
no how. g/
Network transmission was the one we always tried to

"get and they said no, point-to-point. g/
But the main thing we were looking for specifically
was the netwoik transmission. We raised't in every
negotiation and the answei was no, it will be point-
to-point. ~/
Q. Well, if nothing else, 'you understood FPL's
policy on networ'k transmission service, didn't you'P
A. I clearly understood they said it, ms
going to be point-to-point. Q/
sldlLSRW FMPA's General Manager from 1978

through 1991, and signatory to all the 1982-86 contracts, had

the same understanding of FPL's policy:
tW]e asked for network transmission, which we feel

we were entitled to under the Settlement Agreement
and the St. Lucie Agreement, and . . . we did not
receive the network transmission agreement.
tFMPA] requested it orally in the St. Xvcie
transmission contract.... We also did in the
Stanton and th'e Tri-City and, again, we were told
no. Then we pursued it, l have diligently [sic],
in the All-Requirements contract because we felt

g/ Dep. of Nicholas P. Guarriello at 26/1-2 (Feb. 25, 1993)
(Tab F) .

~ at 285/20-21 (Feb. 26, 1993).

~ at 286/19-22.

~ at 287/1-5.

7 a
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,like it was very important to us at that
time. ~/
Not surprisingly then, when FMPA submitted its

September 1989 network proposal, the rejection of which led to

this lawsuit, FMPA did not expect FPL to agree to it. M/
FMPA's certainty about FPL's policy is underscored

by FMPA's assertion of work product privilege for documents

prepared prior to the September 1989 proposal, on the ground

that they were prepared "in contemplation of litigation" as to

that proposal. ~/ Setting aside the bad faith implicit in

preparing for litigation before even embarking on

negotiations, this privilege claim demonstrates FMPA's

continuing understanding of FPL's continuing policy on network

pricing of transmission. ~/

~/ Henze Dep. at 52/24 thru 54/1 (Nov. 3, 1992) (Tab D); ~~ ~ at 76/2-20. -The contracts referenced in Mr. Henze's
answer were executed in 1983, 1985, and November 1986.
Locke Aff., Tabs 8 thru E. Other FMPA witnesses had the same

PRY ~. P.
Albert Malmsjo at 155/12-17, 156/20-21, 159/20 thru 160/2
(Feb. 16, 1993) (Tab G) .

~/ Dep. of designated corporate representative Guarriello at
30/16-18 (Feb. 25, 1993) ("I had nothing that would tell me

'they had changed th'eir mind. ; . .") (Tab F). ~~ Henze
Dep. at 109/20 thru 110/14 (Nov. 2, 1992) (Tab D); Malmsjo
Dep. at 167/4-10 (Feb. 16, 1993) (Tab G).

~/ Guarriello Dep. Exs. 4 and 5 (Tab F). h; Guarriello
Dep. at 27/21 thru 30/9 (Feb. 25, 1993) (Tab F).

~/ h; Guarriello Dep. at 30/16-17 (Feb. 2'5, 1993) (Tab F).~ ~ Interrogatory Response 11 (Tab C) .

To the, extent that FMPA still claims that FPL has a legal
obligation to.sell "FMPA a portion of FPL's transmission system(~ ~y. n.82), FMPA's witnesses also testified that FMPA

(continued...)
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B. FPL's Actions Did Rot Toll The Statutes Of

The only theoretical escape available to FMPA from

the limitations box built solely of FMpA's own evidence would

he an assertion that FPL's actions somehow constituted a

'continuing violation" of the "Contract" and of federal and

state antitrust law. To grasp at that straw, FMPA would have

to invoke a line of cases holding that overt acts in
furtherance of a continuing conspiracy {~, price-fixing)
create new injuries and thus form the basis for a new cause of

action. ~/ But, those decisions uniformly provide that
when a refusal to deal has occurred, subsequent refusals of

.~/ (... continued)
(and its members before it) had repeatedly asked, as far back
as 1975, to buy a portion of FPL's transmission system, and
h . h V h I

Dep. at 48/3 thru 49/6, 54/17 thru 57/1, 87/13-22 (Tab E);
Guarriello Dep. at 23/19 'thru 25/14 (Feb. 25, 1993), 270/5
thru 272/11 (Feb. 26, 1993) (Tab F); Henze Dep. at 73/5-19
(Nov. 3, 1992) (Tab D). FMPA fully understood that it was
"against fFPG's1 company policy to sell an ownership interest
in the transmission system to the cities." Bryant Dep. at
56/19-20 (Tab E). ~j~~ Interrogatory Response 18 (Tab C).

Finally, with regard to FMPA's allegation that FPL has refused
to sell FMPA, wholesale power (Complaint, $ 17(c), (d) ), FMPA
recpested such a sale and FPL refused during the negotiations
leading to the March 1985 transmission service agreement.
Bryant Dep. at 90/22-24 (Tab E). Again, this refusal was well
outside the statutes of limitations periods.

M/ v 677 F.2d

{1983). There is another exception to the antitrust statute
of limitations .if at the time of the earlier refusal, damages
are speculative and unprovable. ~ at 1051. However, FMPA
has made no such conterition, and its damage expert testified
that reasonable damage estimates could have'een made for the
period commencing Ju'ne 1983. Dep. of John N. wilson at 54/6
thr'u 55/2 '(Feb. 18, 1993) (Tab H) .
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the same nature, made in response to renewed requests, do not

constitute new injuries unless the plaintiff had reason for
believing that the defendant's position had changed. &/

Having ascertained to its satisfaction far more than

five years before the filing of the Complaint that PPL's

responses to requests for network service were not merely

"no," but "hell no," there is simply no room for FNPA to claim

a factual dispute over whether, in the Eleventh Circuit's
words, PM'ad "reason to believe" that PPL's policy,
reiterated during five previous contract negotiations, "did

not still stand." ~/ The "messages" in the long-standing

commercial relationship between these parties were crystal

~/ iw 734 F.2d
705, 715 (11th Cir. 1984) ("Zf plaintiffs'ubsequent requests
for a franchise . . .'.were genuine,

V h
n h''there would he a new alleged

injury when a genuine subsequent request was denied. Zf,
however, plaintiffs'ubsequent requests were futile gag'ik w w the statute of
limitations will be found to bar plaintiffs'laim
that defendants violated antitrust law. . . . ~ (emphasis
added)). ~ ~ v , 647 F. Supp.
1288, 1291 (E.D. La. 1986), ~~, 817 P.2d 1195 (5th Cir.
1987) .

~/ ' ™M I IIUI~iv V w v
872 F.2d 931, 934-35. (10th Cir. 1989) (summary judgment is

, appropriate where the defendant's pre-limitations period
decision "sent a clear'message" to plaintiff, because "[i]f
the decision was final, there is no reason to grant
[plaintiff] the abilit'y to restart the statute whenever it so
desires by a mere futile request") .

10
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clear. Summary )udgment in favor of FPL is required as a

matter of law. ~/
.Z1 THIS COURT LACKS SUBJECT MATTER JURZSDZCTZON OVER

NT

FERC has exclusive jurisdiction over this pricing
.dispute. Florida state courts, where FMPA first began this
lawsuit, have no jurisdiction at all. Federal courts have

none, until FERC has acted. FMPA knows that. Xt filed this
action not out of ignorance or confusion, but because it was

apprehensive of the reception it would receive in the proper

forum and the costs of pursuing the appropriate remedy before

the appropriate agency. ~/ Apprehension, however, can not

g9/ The cited cases also apply to the state antitrust count.
457

So. 2d 1028, 1032, 1984-1 Trade Cas. (CCH) $ 65',985 at 68,329
{Fla. Dist. Ct. App. 1984). Nor does Florida law permit

,'extension of the limitations period for FMPA's contract claim.
v , 435 So. 2d

804, 805 (Fla. 1983); , 452 So. 2d 940, 941I'P.. ) ~' d
(Fla. 1985) . Endeed, Florida courts construe such statutes

,with great "strictness.", 475 F.2d 79, 83
I~ h 414 U.S. 861 (1973) .

~/ FMPA s Executive Committee was advised to misdirect this
action away from the FERC by'its outside counsel:

Xn spite of the fact that we believe that the
Federal Energy Regulatory Coirmd.ssion has
Jurisdiction to correct discriminatory transmission
[pricing], FERC has often been reluctant to enforce
what it considers to be an initiation of
transmission transactions by public systems.
Further, FERC proceedings can be expensive and drawn
out.

Jablon letter at p. 4 (Tab A).
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serve to invest this Court with authority to enter the

regulatory fray.
Granting FMPA~s Relief lfould Require Fundamental
Changes To FPL's Existing Filed Rates For

The negotiations related to FMPA's 1989 pioposal

disintegrated when FMPA sought pricing benefits inconsistent

with existing agreements between the parties. Those existing

agreements utilize point-.to-point pricing. g?/ Point-to-

point pricing-is entirely consistent with the 'FERC's

traditional policy on transmission pricing. ~/ FMPA has

not claimed otherwise. ~/
Notwithstanding, FMPA sought in 1989 and seeks here

to replace the existing pricing arrangement with a "network"

arrangement which provides a "single charge" for each unit of

power transmitted regardless of the number of points of

receipt and delivery that FPL must keep available to insure

W/ ~ RQpXR n.?.

~/ Zn W' w, 46 FERC (CCH) $ 61,019 at
61,112 (1989) ("~~~") (Tab I), the FERC rejected a claim by
a group of municipal utilities that, by paying for a certain
contract demand, they'eserved the right to use that demand
anywhere on WEPCO's system. 39~ represents traditional FERC
policy on tiansmission pricing. FERC explained that as
suppliers change or as delivery points change, the
transactions themselves change, warranting separate,
additional charges.

M/ FMPA has not acted to terminate any of the existing
agreements nor sought changes in their terms from the FERC.
Response of plaintiff FMPA to Defendant FPL's Requests for
Admissions, Admission Nos. 24, 25 (Feb. 10, 1993). ~ Tab J.

12
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the service. ~/ But, whether FMPA pays once for a

combination of services or pays for each element in the

combination separately, the issue at the end of the day is how

much FMPA must pay.

The injunctive and monetary relief that FMPA seeks'illunavoidably infect this Court into the process of

determining the propriety of the charges under the existing

agreements. FMPA's witnesses testified that:
FMPA's network proposal is inconsistent with point-to-

point pricing, ~/ because it would, treat FPL's whole

transmission system as a "bucket" or "reservoir'uch
that transmission service charges, unlike present

charges, would not vary with FMPA's ability to change

back and forth in points of receipt and delivery. ?7/

g5/ FMPA's witnesses testified that FPL must provide the
network service at the same single charge rate used to price
point-to-point service. Henze'Dep. at 84/17 thru 85(1 (Nov.
3, 1992), 128/14 thru 129/16 (Nov. 2, 1992) (Tab D); Nalms) o
'Dep. at 16/8 thru 17/9 (Feb. 15, 1993) (Tab G); Guarriello
Dep. at 12/21 thru 14/6 (Feb. 25, 1993) (Tab F).
Xnterrogatory Response 6 (Tab C) .

~/ Dep. of Robert Bathen at 11/18-20 (Tab K); Henze Dep. at
58/9-14 (Nov. 3, 1992) (Tab D) .

~ Malmsgo Dep. at 70/16-23 (Feb. 22, 1993) (Tab G);
Dep. of Robert Williams, Ex. 18 (Tab L).

13
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Implementation of FMPA's proposal would require extensive

price and price-related changes to the existing
transmission service agreements. g9/

4 Network pricing of transmission is critical to the

economics of the proposed project that FMPA seeks to

implement. ~/

FMPA's monetary relief is based on a damage study that
assumes that the price terms of all but one of the

existing transmission service agreements were altered in

~/ In its letter transmitting the September 1989 proposal
FMPA stated "the existing transmission arrangements between
FMPA and FPL . . . need to be modified." Williams Dep. Ex. 6
at.- 101270 (Tab L) . $~~m Henze Dep. Ex. 3 at 000729 (Tab
D) ("[tlhe proposed transmission sere.ce agreementf 'n'rom the current agreement."
{emphasis added) ); Henze Dep. at 82/1 thru 84/17, 87/4 thru
88/1, 89/5-15,- 94/22 thru 95/9 (Nov. 2, 1993) (Tab D) I
Williams Dep. at 18/12 thru 19/9 {Nov. 2, 1992) {Tab L); Dep.
of Robert Padron at 19/7-15 (Tab M);. Dep. of Dean Shaw at 30/1
thru 31/4 (Tab N); Malmsgo Dep. at 185/20 thru 186/12 (Feb.
16, 1993) (Tab G); Guarriello Dep. at 48/12 thru 49/13 {Feb.
25, 1993) (Tab F). FMPA's director. of power supply admitted
that a subsequent July 1991 proposal that purports to leave
the existing transmission agreements "as is" also would have
removed point-to-point pricing from those agreements.
Williams Dep. at 97-101 (Nov. 2, 1992) (Tab L).

~/ Malmsgo Dep. at 122/18-22 (Jan. 20, 1993) (Tab G); Henze
Dep. at 12/14 thru 13/11, 16/10-21 (Nov. 3, 1992) (Tab D); ~~ at 148/13 thru 149/6, 151/8-19 (Nov. 2, 1992); Dep.
of Anatoly Sezugly at 12/9-16, 17/16-25, 19/3-11 {Tab 0); Dep.
of Harry Schindehette at 9/10 thru 10/18 (Tab P); Padron Dep.
at, 18/3-22, 47/24 thru 49/23. (Tab M); Dep. of Thomas Klaric at
41/20 thru 42/8 (Tab Q); Padron Dep. Ex. 7 at pp. 3, 18-19
(Tab M); Dep. of Samy Faried, Ex. 1 at 001885 and Ex. 2 at
SC0000010-12 (Tab R); Henze Dep. Ex. 7 and Ex. 8 at 008092
(Tab D) .
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order to treat them as "network transmission arrangements

to begin with, and because of that they could be

integrated together and collapsed into one overall

network transmission agreement." M/
FMPA has shown itself facile enough to suggest that

its network proposal seeks some new and different service that
eludes the coverage of the existing agreements. But the

bedrock, irreducible premise of FMpA's case is that the

pricing provisions of the existing agreements must yield to a

new network pricing provision. Regardless of whether FMPA

could have constructed a transmission service proposal that

could co-exist with the existing agreements, the fact is that

it did not, either in its proposal to FPL or in the relief
that it seeks here. ~/ Accordingly, both FMPA's damage

claims and its request for injunctive relief must fail.
B. The Filed Rate Doctrine Compels Dismissal OfA'm

Under the "filed rate doctrine," the only lawf'ul

rates for services subject to FERC jurisdiction are those

properly filed with the FERC. ~/ Thus, FMPA "can claim no

Nalmsgo Dep. at 127/8-15 (Feb. 15, 1993) (Tab G).

31/ ~ Complaint at pp.'12, 21-23, 25-26; FMPA's Motion For
Partial Summary Judgment on Count X at 1-2 (May 1, 1992).

22/ 453 U.S. 571, 577 .

(1981) (~~)Q.g") . The SuPreme Court first aPPlied the filed
rate doctrine to a suit involving the Federal Power Act in

k W

( 9 ) ('~'). ~ 9
clarified the doctrine's applicability in'continued...)
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rate as a legal right that is other than the filed r«e.
whether fixed or merely accepted by the [PERC], and not even a

court can authorize commerce in the commodity on other

terms." ~/ The doctrine'pplies even when the filed rate

is inconsistent with a present contract between the

parties. ~/ The cases establishing this filed rate

doctrine teach that the PERC's Jurisdiction to modify filed
rate schedules is exclusive, and, that courts -- except on

review of the PERC's decisions -- lack the Jurisdiction either
ll

to modify filed rates or to assess damages on the premise that

some other rate schedule, would have been more appropriate.

The filed rate doctrine was first applied in the

antitrust context in
n~ ~/ In v

Xgg , 476 U-S. 409, 417 (1986) ("$ggg~~"), the Supreme Court

M/(...continued)
w r

476 U.S. 953 (1986) ("
v

"), and
I

487 U.S. 354 (1988) (" w ").
3X/
U.S. at 578.

341 U.S. at 251. h ~ hZ)~, 453

~/ ~r~, 453 U.S. at 582.

~/ 260 U.S. 156 {1922) {"]~4"). In J~h, the Supreme
Court considered whether shippers, were entitled to bring an

, antitrust action against carrieis based on an allegation that
the rates charged, which had been filed with the ICC, resulted
from price-fixing in violation of the Sherman Act. The Court
held that the ICC's approval established the lawfulness of
such rates and shipper's could not have been injured within the
meaning of the Sherm'an Act by, paying the lawful rate. ~ at
162-63.- The Court- also held that secondary losses (~,
losses in the value of a business) that arise because the
filed.tariffs were in effect are also barred. Q at 164-65.

3
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extended its holding in ]~/ to claims based on rates that
had not been challenged before they were allowed to go into
/f .3K/ /', \ ~ d

Supreme Court made clear that the filed rate doctrine applies

not only to rates, but also to changes that interfere with the

purchase or transmission of electricity in a way that affects

rates, ~, power allocation and power sharing agreements on

file with the FERC. ~/ The ggggg test, thus, does not

simply inquire into whether a claim directly changes filed
rates, but must also inquire into collateral attacks.

In anticipation of having to wriggle out of the

'each of the filed rate doctrine, FMPA, in response to an FPL

interrogatory, argued that the existing transmission service

agreements would not have to be "modified or superseded"

because ""those contracts all permit changes in the rates,

terms and conditions for service. . . " ~/ This

, 497 U.S. 116, 126-28 (1990) {citations omitted)
("Despite the harsh effects of the filed rate doctrine, we

have consistently adhered to it.").
SZ/ lULJIIJI . 9 ~ IU '

w 'v 487 U.S. 354
(1988); W v I

812 F.2d 898 (4th Cir. 1987) .

M/ Interrogatory Response 12 (Tab C). Setting aside PMPA's
,unpersuasive attempt to distinguish between a '"modification"

. and a "change," its answer ignores that the contractsll P /d / Lttllgj /i / Y ~~ J!/' ~ for a,change in the rates, charges, terms and
conditions of service provided in [theJ Agreement[s] .'~, Locke Aff., Tab C at 29 {emphasis added) (Tab B)),
precisely because, under the filed rate doctrine, such

(continued...)
17

STEEL HECTOR 4 DAVIS) MIAMI~ FLORIDA



II

I

I



disingenuous response ignores the obvious proposition that a

contract changed by agreement of the parties is, nonetheless,

changed. Presumably, FMpA's point is that if FPL had agreed

to the necessary changes, the filed rate doctrine could not

have been invoked. Without FPL's agreement, however, the only

way to implement PMPA's network proposal is through the FERC,

pursuant to the filed rate doctrine.

The filed rate. doctrine applies even if the filed
rate is the result of the defendant's alleged illegal
activity. Indeed, the doctrine does not come into play except

when a plaintiff has advanced a claim that, but for operation

of the filed rate doctrine, would entitle it to court

relief. 39/
While there have been efforts to apply the filed

rate doctrine exclusively to cases involving ingury to

customers of the defendant, and not to cases involving harm to

the defendant's competitors, ~/ the doctrine is more all-

M/(...continued)
"changes" may gZQg be accomplished through a filing at the
FERC.

XR/ ~. la!Bh, 2 0 .. 6: Ilolh~. 6 U.S.
412; ' n v, 324 U.S. 439 (1945); ~age

r v 838 F.2d 1445,
h t.).~, I t98)1'R1II X~"); V 967 F.2d 1483 (11th Cir.

h
the filed rates were alleged to have resulted from

price-'ixing,conspiracy to monopolize, or frau'd.

M/ Rm w , 662
F.2d 921, 929-31,(2d Cir. 1981);

V g 610 F.2d 1 1 14, 1 121 (3d Cir.
1979).
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encompassing than that. Recent cases, following the Supreme

Court's strong reaffirmation of the filed rate doctrine in
have held that g~>egg and Qg~~ are not limited

solely to antitrust, damage claims brought by customers but

also apply to bar claims by competitors or parties who are

both competitors and customers of the regulated

company. ~/ Ac'cordingly, FMPA's status as both a competitor

and customer of FPL does .not preclude application of the filed
rate doctrine as a bar to FMPA's claims. M/
ZXZ~ NTRACT

While FMPA's claimed right to "network" service is
pled in contract, the "Contract" described in the Complaint is
an after-the-face amalgamation of disparate documents and

actions effectuated on widely differing dates and involving,

in moat instances, signatories other than FMPA. This artifice
was employed to bury the fact that" the License Conditions--
identified by FMPA as the only operative portion of the

M/ v' , 805 F.
Supp. 1277, 1295 (D.S.C. 1992). /gage~ reversed a Second

, Circuit opinion that had concluded that the filed rate
doctrine had outlived its usefulness and that j~Q should be
overruled.

~/ FMPA's further contention that FPL breached the
'Contiact",and violated the antitrust laws by refusing to sellit a "block" of wholesale power (Complaint, t$ 17(c)-(d),
33(f)) simply reflects FMPA's desire to receive wholesale
service that is available under FPL's FERC-filed wholesale
power tariff and existing FERC-filed wholesale power
contracts, but to pay less than the tariff, rate. Locke Third
Aff. at $ 12. For the same reasons, relief can only be
g'ranted by the FERC.

19
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"Contract" -- can only be enforced by the NRC. FMPA's Count I
must fail. It takes more than a staple gun to,make a

contract.

A. The License Conditions Are Not A Contract And Do
Rot'Parmit PAMPA, Or Anyone Bise, To Seek Relief Zn A

When forced, through discovery, to specify the

traditional components of the >Contract", FMPA was unable to

identify the effective date, the parties, or even FMPA's own

status thereunder:

The Contract is composed of a number of
individual contract documents, which together
form a comprehensive Contract; . . . FMPA is a
party to at least some of the component parts
of the contract. . ". . In addition, there may
be portions of the Contract as to which FMPA is
a person in privity with a party. ~/
The various portions of the Contract have, as
their effective date, the dates set forth in
the respective documents. . :. . To say that
such a complex Contract has a single effective
date is to oversimplify. ~/
FMPA considers itself both a party to and a
third party beneficiary to the contract. ~/

FMPA failed to identify a single occasion on which

FMPA, FPL or anyone else characterized or relied upon the

'Contract" as a contract. Nor did FNPA explain why such a

seminal agreement was never memorialized in one document, .

~/ Interrogatory Response 7 (Tab C).

Interrogatory Response 10(d) (Tab C).

M/ Bathen Dep. at 72/12-14 (Tab K). Mr. Bathen was
desi'gnated as FMPA's Rule 30(b)(6) representative to explain
the "Contract."

20
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although all other contracts with FPL have been.
Further'MPA

is unable to point to any provision of the "Contract" in
which FPL committed to FMPA or anyone else to comply with the

License Conditions. ~/ The only document that obligates

FPL to comply with the License Conditions is the NRC license

itsel f, which not even FMpA contends is a contract-

The Atomic Energy Act (IIAEAN), 42 U.S.C. $ 5 2011,

SLCQ (1988), which authorizes the NRC to issue licenses and

impose conditions on those licenses, expressly forbids private

enforcement: "No action shall be brought against any

individual or any person for any violation . . . except by the

Attorney General of the United States." ~ The NRC has

formally recognized its "continuing police power over

[antitrust) conditions properly placed on licenses." M/

M/ The only portion of the "Contract" that is signed by both
FPL and FMPA is the St. Lucie Unit No. 2 Participation
Agreement, which" does not address transmission service or
wholesale power sales and provides that. it is "intended as the
exclusive statement of the agreement between [FPL and FMPA]
pertaining to the subject matter herein." ~ Complaint, App.
A-3 at Sec. 38 (Tab S) .

~7/ 42 U.S.C. 5 2271(c) (1988) . Private parties may
participate in enforcement only by. (1) requesting the NRC to
initiate proceedings to revoke, suspend, aedify, or take other
action with respect to alleged violations of an NRC license,
gZp 10 C.F.R. 5 2.206 (1992), or (2) seeking judicial review
of NRC orders after the NRC has adjudicated such a request.h, 42 U.S.C. 5 2239,(a) (1988). FMPA has never sought NRC
enforcement. Admission No. 26 (Tab J).
m/ W (South Texas Project, Unit
Nos ~ 1 and 2), CLI-77-13, 5 NRC 1303, 1317 (1977) .

1 * 1
Davis-Besse Nuclear Power Station, Unit 1), CLI-92-11, 36 NRC
47, 56 (1992). The NRC takes its mandate seriously.

(continued...)
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Courts -- including the former Fifth Circuit -- have'uniformly

held that a private party such as FMPA cannot maintain an

action to enforce the provisions of the AEA, the NRC's

regulations, or license conditions imposed by the NRC- M/
FMPA cannot circumvent the NRC's exclusive

jurisdiction by claiming to be a third party beneficiary

of its own "Contract.> FMpA has relied for this purpose on a

California district court decision,

22/ ZQQE is factually
distinguishable, ~/ conflicts with applicable Florida and

M/(...continued)
(Diablo Canyon, Units 1 and

2), DD-90-3, 31 NRC 595 (1990); w (Joseph M.
Parley Nuclear Plant, Units 1 and 2),, DD-86-7, 23 NRC 875
(1986). In the NRC's words, "'the distinctive nature of the
Commission's authority to consider and address the validity of
the antitrust conditions it'mposed leads'us .to agree .
that no other forum or 'means can provide equivalent
protection.'" v -', LBP-92-19, 36 NRC 98, 106
(1992) (quoting I v' , LBP-91-38, 34 NRC 229, 247
(1991) ) .

~/ ~ '
W 636 F.2d 94

(5th Cir. Unit A 1981) (following,the seminal decision of
V v

((d~ . ~ d (.d
dd(-'' .. d . \ ( El(I(hi(d

and ~gag have been followed byd'(h(.(d
t 728 F.2d 52 (2d Cir. 1984) ~

~/ 714-F. Supp. 1039 (N.D. Cal. 1989) ("~").

~/ The court in ~ found that a settlement agreement
between the utility and the U.S. Department of Justice (~DOJ")
(which itself included proposed NRC license conditions) was a
separate contract and, thus, the suit was not an action to
enforce the AEA. = ~ 'at 1051..FMPA's "Contract» ~ ~
include a September 12, 1980 Stipulation among DOJ, the NRC

Staff, and FPL (Tab T), in which FPL conse'nted to the
(continued...)

22

STECI. HCCTOR 0 DAVIS, MIAMI,-FI ORIDA



I

I

I
I

I



Eleventh Circuit law, ~/ and depends upon a somewhat

undisciplined reading of California third party beneficiary

law. ~/
S. Even Xf The License Conditions Are A Contract>

PMPA Subsequently Entered Zato Five Separate
Contracts Manifestly At Variance Kith The Rights

h

Even assuming that the "Contract" is a valid
instrument, privately enforceable, PAMPA entered into five
transmission service agreements with FPl that post date the

"Contract" and that preclude relief. FMPA has acknowledged

that these five agreements are inconsistent with the

'Contract," and that the monetary and injunctive relief FNPA

seeks would necessitate fundamental changes to them.

Florida law simply does not permit PMPA to sign

agreements inconsistent with alleged rights under an earlier

~/(...continued)
inclusion of the License Conditions in the NRC's St. Lucie
License. Zt could not be included. Unlike ~, there is
nothing in the stipulation that even suggests FPL's intent to
benefit third-parties by establishing a commitment,
independent of the NRC license, to provide transmission
service.

RR/ Rm
d ~ ( 1 . D( . C . PP.

(permitting a third-paity beneficiary claim to enforce a
,public ordinance (which allegedly was'a contract) only afterit 'determined that the ordinance did not provide an exclusive
enforcement procedure.) ~age, 636 F.2d at 95.

~/ ~E overlooked the holding of its foundational cases
that third party beneficiary actions do'ot provide a >backed
door" to avoid mandatory administrative remedies.

v 521 P.2d 841, 846-47 (Cal.
1974) g v 120 Cal. App. 3d 827, 838, 174

1. P . „1 ( 1 ~ PP
943 (1982) .
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'Contract," accept the benefits of those subsequent

agreements, and then, years later, seek to rejuvenate those

earlier rights as if the later agreements never existed. The

execution of a subsequent inconsistent agreement abrogates

earlier agreements:

The new agreement may make no reference to the
previous contract or claim; and yet it may operate
as a substituted contract. Zf the new agreement
contains terms that are clearly incohsistent with
.the previously existing contract or claim, the fact
of inconsistency is itself a sufficient indication
of intention to abrogate the old and substitute the
new. ~/
Of course, no one having a pre-existing right to

"network" transmission pricing would have entered into five
agreements that don't include it. An explanation was

required. It appears in FMPA's belated, indeed, reckless

claim of "duress." ~/
k./ I *b' ~. I 96 t ).. Re

5 408 (1979) ("a contract containing a term
inconsistent'with a term of an earlier contract between the
same parties is interpreted as, including an agreement to
rescind the inconsistent term of the earlier contract.") .
huux0 v 544
F.2d 1207, 1213 (3d Cir. 1976);

w f 749 F. Supp. 794, 796 (B.D ~ Mich. 1990)
("entering a superseding, inconsistent agreement covering the
same subject matter rescinds an earlier contract and operates
as a waiver,of any claim for breach of the earlier contract
not expressly reserved"). Under Florida law, a party cannot
claim a breach of contract when its actions between the time
of the alleged breach and the, filing of the claim are
inconsistent with the asserted contractual right.

v , 547, So. 2d 1266, 1268-69
(Pla. Dist. Ct. App- 1989) llac.s S. d6. 11.M ~ PP I >:XIKlatf t 465 So. 2d 581, 587 (Fla. Dist. Ct.

App. 1985).

~/ ~ Interrogatory Responses 15, 16 (Tab C).
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Under Florida law, "duress" has two elements: "[i]t
must be shown (a) that the act sought to be set aside was

effected involuntarily and thus not as an exercise of free

choice or will and (b) that this condition of mind was caused

hF ~ p I 1 d

JRi5R.'/ As the former Pifth Circuit recognized,

[A claim of economic duress] must be based
on the acts or conduct of the opposite
party and not merely on the necessities of
the purported victim. Thus, the mere fact
that a person enters into a contract as a
result 'of t'e pressure of business
circumstances, financial embarrassment, or
economic necessity is not sufficient.
Unless wrongful or unlawful pressure is
applied, there is "no ... economic duress,
and such a claim cannot be predicated on a
demand which is lawful or on the
insistence of a legal right. ~/

Even if a party knows of the other's economic straits ~~
there is no duress: "'fm)ere

hard bargaining positions, if lawful, and the press of

financial circumstances, not caused by the party against whom

the contract is sought to be voided, will not be deemed

duress.'" ~/

m/ 394 So. 2d 494, 497 (Fla. Dist.
Ct. App. 1981) (emphasis added) .

m/ 568 F.2d 430., 434 {5th Cir. 1979)
tf ~ d) ~ SSI lllkll 11 .. M~ I

'1979).

ER/ ~, 8 .2d lq t g
V 397 P. Supp. 63, 69 (S.D.N.Y.

1975)). ~Z4
673 F.2d 1234, 1239 (11th Cir. 1982) .
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FMPA's own testimony shows that the five agreements

were the product of negotiation, not duress. ~ Xts

General Manager, who headed the five negotiations and signed

every agreement, testified that during negotiations FPL never

committed or threatened to commit any wrongful acts- M/
He recalled the negotiations as involving compromises on many

issues, ~/ resulting in contracts that were 'acceptable to
both parties." ~/ According to FMPA's General Counsel,

FNPA simply made a "business decision" to sign the

transmission service agreements. ~/
The documents and testimony further show that

whatever pressure FMPA felt to get transmission service

agreements executed quickly was caused by FMPA's own financial
circumstances and transactions involving parties other than

&&/ && U&&&&&&&& " && p ~ / ~ /
305/8, 310/13 thru 311/18, 328/2 thru 334/16, 342/9 thru
347/14 and Ex. 15 (Feb. 26, 1993) (Tab F).

~/ Henze Dep. at 51/6 thru 53/6 (Nov. 3, 1992) (Tab D) .

~ at 56/19 thru 57/2.

~ at 54/9-21; ~ Henze Dep. Ex. 1 at 008310 (Tab D).
Mr. Henze also characterized his counterpart negotiator at FPL
as a "fair negotiator." ~ at 50/8-9 (Nov. 3, 1992) (Tab D).

~/ Bryant Dep. at 83/9;15 (Tab E). FRPA obviously
determi'ned that it was more advantageous to accept the
benefits of FPL's transmission service agreements than to
litigate over the terms of the "Contract." ~ Guarriello
Dep. at 182/14 thru 184/3 (Feb. 25, 1993), 316/20-22 (Feb. 26,
1993) (Tab F) ~
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FPL. &/ Those parties made demands on FMPA that
necessitated quick action. ~/ This is not "duress." M/

Finally, PNPA knew at the time that it negotiated

the contracts that it had'he right to complain to the NRC

about any alleged violation of the License Conditions. ~7/

Moreover, each of the contracts preserves FMPA's rightse RQ~
to complain to the FERC that the

contract is unjust, unreasonable, or otherwise

unlawful. ~/ FMPA admits that it was. at all times aware

~/ For example, FMPA's corporate representative explained
that. the "time constraints" felt by FMPA in the negotiation of
the Stanton agreement were caused by the Orlando Utilities
Commission.'uarriello Dep. at 298/17 thru 299/12 (Feb. 26,
1993) (Tab F) . ~~1 ~'at 319/14 thru 320/1 and Ex. 28
at 003025.

/ Guarriello Dep. at 300/5 thru 301/3 (Feb. 26, 1993) (Tab
~F), Despite FMPA's time constraints, FPL was qven willing to
extend the time for'executing certain of the agreements.
at 306/16 thru 307/22 and Exs. 22 and .23. Zn fact, in January
1985, FMPA's General Manager wrote to FPL stating "X
appreciate your assistance in meeting our tight schedule."

Ex. 32 at 004187.

M/ Rm 954 F.2d
740, 744 (D.'.C. Cir. 1992) {no economic duress where utility
agreed to proposed terms for transmission service only in
order to avoid the significant additional chaiges it would
have incurred from a third-party power supplier if it did not
have a transmission agreement in place).

~/ FMPA's failure to,enlist the assistance of the NRC is not
'surprising because FMPA's claim to network transmission
service is, at bottom, a pricing dispute subject to the FERC's
exclusive Jurisdiction. ggR Section ZZ. Thus, even if the
NRC agreed with FMPA, the NRC could only direct FPL to file a
proposed agreement with the FERC. ~ Complaint, App. A at
26, 29.

~/ ~, Locke Aff., Tab C at 29 (Tab B). ~ 16 U.S.C. 55
824d, 824e (1988) .
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of these alternatives, but'hose not to exercise them. M/
Under Florida law, the presence of alternatives negates any

duress. ~/ Furthermore, having failed to complain to

either the NRC or FBRC or to initiate litigation promptly

after executing the first of the five agreements E4PA can not

maintain its claim:

A,contract obtained through duress is capable
of being ratified .' . . Such ratification
results where the party entering into the
contract accepts the'benefits growing out of it

. or remains silent or acquiesces in the contract
. for any considerable length of time after
opportunity is affordecl to avoid it. or have it
annulled. ~/

M/ ~ Admission Nos. 17, 25, and 26 (Tab J); Guarriello
Dep. at 308/18 thru 309/13 (Feb. 26, 1993) (stating that FMPA
decided not to seek relief from the FERC on the advice of .

counsel) (Tab F) .

1(I( 'll ~.. 9 . d ("* I
that, threatened action cannot constitute duress, when there
are adequate legal remedies available to challenge it.").

n v 321 F. Supp. 347, 350
(S.D. Fla. 1970), gf~, 439 F.2d 349 (5th Cir. 1971) ("One of
the elements of actionable duress is that 'the circumstances
involved allow a peison no alternative.").
119 .. 9~9 (9 I. 99('

, 126 So. 293 (Fla. 1930);
V 752 F. Supp.

1568, 1572 .(M.D. Fla. 1990) (absent threats or force, and
where,"defendants signed not one, but two forbearance
agreements,"'efendant "made i deliberate, considered choice
when it entered into the forbearance agreements;" there was no
duress); t 977 F. 2d 309 g

314-15 (7th Cir. 1992), (the failure to claim duress ~~p
si'gning the instrument, followed by later . "unsubstant iated
allegations . . ., c'reates the strongly suspicious inference
that fdefendant3 . . . is now asserting whatever seems
necessary to escape from what [defendant) himself did. ')
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Xn short, there was no «Contract.» There was no

breach. There is no right to private enforcement. Summary

)udgment must be entered. ~/
XV~ RE I

Counts 2 and 3 allege that by declining to accede to
FNPA's network proposal, FPL has monopolized or attempted to
monopolize electricity transmission service in FPL's service

territory. 23/ These Counts'are clearly ancillary to
FMPA's "Contract" claim. ~/
2R/ Similarly, while FMPA claims that the License Conditions

'reguire FPL to sell wholesale power directly to FMPA on terms
more favorable than those contained in FPL,'s wholesale powertariff, PMPA has contracted to.purchase wholesale power, as

. agent for'ertain member cities, on the terms provided in the
filed tariffs. These contracts have been filed with the FERC.
Changes would be required'tohaccommodate PNPA's demands.
Locke Third Aff., Tabs B thru D.

23,/ Conduct that tends to exclude competitors is not an
antitrust violation, if a paxty has a legitimate business
Justification for its conduct.

472 U.S. 585,, 608 (1985);
x mm

' ' r 615 F.2d
»9 '! hh'), ~, 909. 90 (9 0).

This is true even if'that party controls an "essential,"
impractical-to-duplicate facility.

h 955 F.2d 1373, 1380 (9th Cir.
1992); ' n v 955 '

. «( h'C').~. 90
{1992).

h (.,
0 9(hh .C. 99 ( ) ( Clhhhllh) ( (I
facilities cases are, no different conceptually than cases
involving other monopolization theories, because

"'intent'a'.k.a.'business justification')" is part of the
monopolization equation and refusals to provide access are
excused if )ustified by the owner's legitimate business
concerns) .

~/ ~ Jablon letter at p. 3 ("Federal practice permits you
to file an antitrust complaint, but not pursue it.") (Tab A).

(continued...)
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For purposes of this motion, the Court may assume

that (1) there is competition between FPL and FMPA, (2) FPL

has monopoly power in the markets FNPA describes, and (3)

FPL's transmission facilities are essential facilities. ZR/

Under the law of this Circuit, in the face of these

assumptions, if FMPA's evidence still does not g2Kl)~ the

possibility that. FPL's conduct was as consistent with

permissible competition as with illegal conduct, summary

)udgment must be granted. ~/
Since FMPA's network proposal is admittedly

inconsistent with the existing transmission agreements, FNPA's

antitrust allegation reduces to a claim that FPL was required

to replace those agreements with a superseding inconsistent

agreement. FNPA has never directly challenged or sought

relief from the terms of those agreements'. It simply seeks to

replace lawful, binding, unexpired contracts. FMPA was

advised repeatedly, throughout'he negotiations, of the

adverse impact its proposals would have on FPL's other

customers and FPL's business operations. FMPA disagrees but

does not -- and can not -- rebut these concerns. In the

absence of a complete rebuttal FNPA can not meet its burden.

~/(...continued)
FNpA's Motion for Partial Summary Judgment on Count I

at n.2 (May 1, 1992) (acknowledging that. summary )udgment on
Count 1 "would effectively moot all [antitrust) issues").

955 F.2d at 1366.

za/
'{11th Cir. 1988),

30
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FMPA was informed that several of its proposed

changes threatened to impose increased costs upon FPL's retail
and wholesale customers. ~/ For example, under FMPA's

proposal, FPL would be required to transmit power from new

generating resources designated by FMPA without advance

notice, and regardless of the economic impact on FPL's

operations. The economic impacts on ~L could include a

reduction in FPL's ability to use its efficient coal-fueled

generating capacity, and require it, to substitute older oil-
fueled units which have much higher generation costs. 29/

FMPA did not offer to compensate FPL for these additional

costs. 22/
Zn several recent cases, the federal courts of

appeals have addressed similar alleged refusals to deal on the

27/ Locke Third Aff. at $ $ 3-9., FPL does not have to prove
with certainty that these cost increases would have occurred,
only that it had a reasonable basis for its concerns.

d ~

~/ Locke Third Aff. at $ 9. As Mr. Locke explains, portions
of FPL's transmission system are frequently used at full
capacity'. ~ at $ $ 8-9. FMPA does not dispute this point.
Admission Nos. 59, 60 (Tab J); Henze Dep. at 29/9 thru 31/3,
103/22 thru 104/18 (Nov. 2, 1992) (Tab D); Malms)o Dep. at
24/13 thru 25/19 (Jan. 20, 1993) (Tab, G); Williams Dep. at
28/2-7, 71/3-7 (Nov. 2, 1992), 19/21 thru 20/22 (Nov. 3, 1992)
(Tab L). A requirement that FPL accommodate new FMPA
transactions means that, when transmission capacity is already
fully utilized, FPL would simply have to reduce
correspondingly its own'use of transmission to serve its own
customers economically. ~ at 38/16 thru 39/9, 51/9 thru
52/16 (Nov. 2, 1993) (Tab L); Guarriello DeP. at 59/10-20
(Feb. 25, 1993) (Tab F) .

~/ Locke Third Aff. at $ 9. Rag gL1Rg, Williams Dep. Ex. 12
(Tab L) .
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part of regulated utilities and have found that, as a matter

of law, a utilitymonopolist is under no obligation to harm

itself or its other customers in order to accommodate the

demand of an antitrust plaintiff. In , the Seventh

Circuit held that the PERC-regulated defendant's refusal to

relinquish its contract rights under gas sales contracts did

not violate section 2 of the Sherman Act. gg In ~~
the court held that, even assuming that the

transmission line in question was an essential facility, a

utility ("Edison" ) could still deny access because Edison's

desire to use its transmission capacity to the maximum extent

to obtain cheaper power was a legitimate business

Justification. The court reasoned that the public interest is

39/ ~, 9 . d . 7'Nlh h hd 3
'monopolization'as nothing more than the enforcement of
legitimate contracts designed to allocate risk between
Panhandle and its customers; ... . ."). The court
distinguished 410 U.S.'9 h ~3 I. ~ !. ! h
the defendant refused to deal after its franchise contracts
\ 9 ! h lll ! h d ~3 d. 39399939, 93

.37 !' d! *! 39 9 d.
'does ~ stand 'for the proposition that a utilitymust
renegotiate extant long-term service agreements to enable a
customer to supplant the utility as its sole supplier.»)
{citing

730 P. Supp. 826, 909 (C.D. Ill. 1990) (emphasis in
original)) .
99.99 .d 7 hd!. ~ 3 ~ ~. 9..99
(1992) {suminary )udgment is appropriate, finding that
defendant's insistence that the plaintiffs adhere to existingfull requirements contracts is legitimate business behavior) .
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well served when a monopolist seeks to keep its
customers'ates

as low. as possible. ~/
FMPA's secondary claims that FPL violated the

antitrust laws by (1) refusing to permit FMpA to become a

)oint owner of FPL's transmission system, (2) refusing to sell
it a 'block" of wholesale power, and (3) tying sales of

wholesale power to sales of transmission service are similarly
meritless. 3g/ The proposal to buy a "block" of wholesale

power without specifying contract demands for each delivery

point is simply a proposal to receive wholesale service that
is available under FPL's tariff and the existing contracts

without paying the contract price. As FPL's total system

costs are not reduced by the arrangement, FMPA's proposal

would simply shift cost responsibility from FMPA to FPL's

.IIII~; . d . I'*I CI
contend that Edison has to disable itself so that they can get
cheap power. The law requires no such thing.") Siad.larly, inI I I fff d I
summary ]udgment ruling upholding Edison's claim that it had a
legitimate business-justification for its'efusal to provide
Vernon the transmission access that Vernon had requested:

. the demand that Edison turn over its facility to a city
simply because the city could save money by obtaining cheaper
power stands the essential facility doctrine on its head."

9 6 . I 6

M/ FMPA now admits that "the antitrust laws do not
necessarily require FPL to [offer FMPA) ownership" in the FPL
transmission system. Znterrogatory Response 5 (Tab C). Xn
any event, the antitrust"'laws do not obligate FPL to "allowf ' I 9

W 963 F.2d 1574, 1579. (D.C. Cir. 1992)119.9.99~'I 6.I,
787 (1991 Supp.) ) .
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retail and other wholesale customers. ~/ ppL was under no

obligation to abrogate its existing contracts with FMPA and

depart from its FERC-approved tariff to benefit FMPA at the

expense of FPL's other customers.

FMPA s allegation that PPL's refusal to sell network

transmission service also amounts to a tie-in arrangement is
apparently based on the theory that the resulting unreasonably

high transmission service charges force municipal utilities to

buy power from PPL in order to obtain access to FPL's

transmission system. But a legitimate business justification
also immunizes an otherwise illegal tie-in arrangement. M/

~/ Locke Third Aff. at 5 12.

m/ 536 F.2d 39, 46 (5th
Cir. 197.6);
JIIC. » . d; . 19hC1
488 U.S. 870 (1988). FMPA's tie-in claim is defective for
other reasons as well. To,prevail FMPA must show that FPL
tied together two separate products. However, delivered
electricity clearly is bought and sold as a product, and case
law makes it clear that where a component .of a product or
service is an integral part of that product or service, a tie-
in claim cannot be maintained even if the component itself can

b ld S. 1 p d .'M~
v Vi w g

4'38 P 2d 248 p 254
(4th Cir. 1971);~, 313 F. Supp. 860, 869 (M.D. Ga. 1970), mfa, 440 F.2d

h t )..~, .S. Da
Further, FMPA would be .required to establish that FPL has
"forced" FMPA .and/or its members to buy electricity by
refusing to sell transmission service, or offering to sell it
on terms that are so unreasonable as 'to amount to a refusal.r 466 U.S. 2, 12
(1984). However, .the evidence is that FMPA itself now
purchases approximately 250 megawatts of long-tenn
transmission service from PPL while purchasing less than 50
megawatts of wholesale power. Henze Dep. Ex. 12 at 1982 (Tab
D); Locke Aff., Tab A at 66-72, Tab C at 34, Tab D at 33 (Tab
B); Locke Third Aff., Tab B at A-1, Tab C at A-1, Tab D at A-
1 ~
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pMPA is simply seeking to co-opt the Court into
b'ecoming its negotiating partner against FPL. The claims

asserted here are so misleading, so obviously manufactured and

so lacking in intrinsic legal merit that they can only have

been conceived as a negotiating tactic. Negotiations should

be conducted at the negotiating table, not in federal court-

For the reasons stated above, FPL respectfully requests the

entry of an Order granting summary )udgment in its favor on

all Counts of the Supplemented Amended Complaint.

DATED this 15th day of April, 1993.

Respectfully submitted,

STEEL HECTOR & DAVIS
4000 Southeast Financial Ctr.
200'So. Biscayae Blvd.
Miami, FL 33131-2398
Ph: (305) 577-2835

Of Counsel:

By:
Alvin B. Davis
(Fla. Bar So. 218073)
James M. Grippando, P.A.
(Fla. Bar No. 383015)

J.A. Bouknight, Jr.
Edward J. Twomey
NEWMAN Ec HOLTZINGERg P ~ C ~

1615 L Street, N.W., Suite 1000
Washington, D.C. 20036
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Z HEREBY CERTIFY that a copy of the foregoing has

been served by Federal Express on L. Lee Williams, Jr-. Esq.

and Frederick M. Bryant, Esq., Moore, Williams, Bryanti
\

Peebles & Gautier, P.A., 306 East College Avenue, P-0. Box

1169, Tallahassee, Florida 32302-1169 and on Robert A. Jablon,

Esq. and Bonnie Blair, Esq., Spiegel a McDiarmid, 1350 New

York Avenue, N.W., Washington, D.C. 20005-4798 on this 15th

day of April, 1993.

van B. avis
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UNITED STATES DZSTRZCT COURT
MIDDLE DISTRICT OF FLORIDA

'RZANDO DZVZSZON

FLORIDA MONZCZPAL POWER
AGENCY'laintiff,

avs a

FLORIDA POWER AND LIGHT COMPANY,

Defendant.
a a a

SO. 92-35-CZV-ORL-22

10
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10

12

15

16

17

19
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21

interrogatory answers and the responses to the

admissions, it was my understanding that FMPA is taking
the position that FPL has refused to provide network

transmission service to FMPA since at least the

beginning of the St. Lucie delivery service contract in
1983; is that your understanding?

A. I think there have been several specific and

separate instances in which FPEL has failed to provide

FMPA with the network transmission service it's entitled
to and St. Lucie project was one of those instances and

I guess the first instance.

Q. Did you consider whether FMPA would have been

able to propose and implement the IDO proposal within
any time period after the signing of the St. Lucie

delivery service agreement, or did you just consider

working forward from the March 1985 contract?

A. Given the history of FMPA and the succession

of events that occurred that resulted in the way FMPA is
today, in my mind the only logical place to start with
regard to the implementation of the IDO pro)ect is with
regard to the early 1986 start date for the existing
All-Requirements Project which involved the

ALDERSON REPORTING COMPANY, INC.
WASHINGTON, D.C. 20005-5650 (202) 289-2260
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1 nongenerating systems.

2 Q. And why in your mind is that the only logical
3 starting point2

A. I think there was some need to demonstrate the

5 abilities to benefit from an all requirements type

6 project before several of the generating cities would

7 seriously consider entering into that kind of project.

8 And you also needed the events that surrounded

9 'eneration in the State of Florida at that time.

10

12

13

14

15

16

17

18

19

20

21

22

Q. I didn't understand the latter portion of your

answer.

A. I think at that point in time the small

generating utilities systems in Florida were realizing
that they had very limited opportunities to undertake

their own generation and very limited opportunities to

reduce their costs in the future, unless they

participated in the project like the IDO project.
Q. Given those factors that you'e just recited,

is it logical to conclude that FMPA did not in any

practical sense experi'ence any harm or damages, if you

will, due to FPL's refusal to provide network service

prior to the date, January 1, 19882

ALDERSON REPORTING COMPANY, INC.
WASHINGTON, D.C. 20005-5650 (202) 289-2260
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A. I'e only really concentrated on harm and

damages as a result of the denials with regard to the

All-Requirements Project. I'm sure -- I guess it was my

opinion that there might have been harm as a result of
earlier denials on other projects.

Q. But I thought, at least in the previous answer

you had suggested that the State wasn't ready for an

All-Requirements Project earlier than let's say January

1988. Did I misinterpret what you were saying'P

A. I wasn't really saying the State in total. I
was talking about FMPA members and basically saying that
they weren't ready for a commitment of the level that
was involved in the All Requirements/IDO project before

about that time, 1988. It's a much higher commitment

than just the pooling type, or a joint dispatch
commitment we'e talking about on the IDO project.

Q. But if they weren't ready to commit to such a

project let's say prior to January 1988, doesn't that
logically mean that such a project could not have been

successfully implemented by a FMPA prior to January

19887

A. I won't say impossible. I'm just saying that

ALDERSON REPORTING COMPANY, INC.
WASHINGTON, D.C. 20005-5650 (202) 289-2260
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1 my opinions with regard to the IDO project, the most

2 likely implementation date, had FMPA always had network

3 transmission service, would have been around the January

4 'SS time frame. I'm not sure what would or wouldn'

5 have been possible with regard to implementing other

6 kinds of arrangements that involved joint operations or

7 joint dispatch.

8 Q. Now, I think you indicated before the break

9 that generating cities were beginning to express an

10 interest in joining the All-Requirements Project after

11 the All-Requirements Project took effect in early 1986;

12 is that correct?

13 A. That's my opinion. I feel like there was a

14 significant level of interest in the concepts of

15 All-Requirements Project in, quote, IDO projects.

16 Q. Was any of that interest expressed to you or

17 how did you become aware of that interest?

18 A. Well, there were just a lot of discussions at

19 FMPA meetings dealing with the next step in FMPA's

20 organizational development, which was basically
21 'ntegrating the generating systems into the

22 All-Requirements Project. That was the logical next

ALDERSON REPORTING COMPANY, INC.
WASHINGTON, D.C. 20005-5650 (202) 289-2260
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step in the process as that point in time.

Q. Well, wouldn't the logical next step first
involve a study to demonstrate the benefits of adding

generating cities to the existing arrangements

A. I think I was including that in my logical
next step. The logical next step for FMPA was to
develop the IDO type project, which would have included
the studies, which would have included the contract
documents, which would have included the sign-up and the
actual implementation.

Q. Now, isn't it true that Beck developed a

proposal to study the inclusion of the generating cities
in the All-Requirements Project, and that proposal, if
my memory is correct, was dated in June 19877 I'e got
something here somewhere. I'l show you it though.

A. A professional services agreement?

Q. Yes. The. work order.
A. That sounds approximately like the date that

we developed that work order.
- Q. It's being checked on right now. But if

you'l assume for the minute that that date is correct,
that date is only approximately one year after the date

ALDERSON REPORTING COMPANY, INC.
WASHINGTON, D.C. 20005-5650 (202) 289-2260
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1 partial requirements for delivery among its delivery
2 points', and we did integrated planning and operations.

3 So, we'e looking at the differences here.

Those energy results, part of them, lines one,

5 two and three, the information in the independent and

6 IDO cases was derived from the MULTISYM/PROSYM

7 production costing model. That's where we got that
8 information from. The information on the remaining

9 lines under energy come from various other portions of

10 the spread sheets that you have in your possession.

As I indicated when we were looking at
12 Exhibit 34, dealing with the initial studies, I had

13 indicated there was a tradeoff between energy savings

14 and capacity savings. As you modified the capacity plan

15 and saved capacity dollars, you were actually increasing
16 energy costs on an overall basis, a total basis.
17 I also indicated that under Case 2, for the

18 east systems that we hadn't at all optimized the

19 capacity plan; that we just looked at a couple of items

20 that looked like they would be relatively significant
21 contributors to providing additional benefits to the IDO

22 proj

ect.'LDERSON
REPORTING COMPANY, INC.
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So, all in all, you'e using all your capacity

2 .and energy resources in a more efficient manner in the

3 IDO cases compared to the independent case in the damage

4 - studies.

5 Q. How much of an impact did inclusion of the

6 broker, a Florida broker, in your damage studies have on

7 the comparison of energy savings between the independent

8 and the IDO situationsV

9 A. The inclusion of the broker lowered the cost

10 under the IDO project and thus increased the damages by

11 a couple of hundred thousand dollars a year, not a

12 significant amount, in some years.

Q. By not including the broker in the Phase II
14 study, didn't you necessarily create a much greater

15 differential between the IDO case and the'tatus quo

16 back then't

17 A. I think what we'e saying is that the

1'8 inclusion of the broker either in the Phase II study or

19 this study doesn't make a whole lot of difference. And

20 I think what I had discussed with you previously on the

21 Phase II study is that the majority of the broker

22 „ transactions involving these utilities shown on the IDO

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREET, N.W.

SUITE 400
WASHINGTON, D.C. 20005

(202)289-2260
(800) FOR DEPO
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1 east page, the majority of those broker transactions

2 were with utilities outside this group.

3 And it appeared that those types of

4 transactions and that level of transaction would

5 ~ continue, whether they were treated as individual
6 utilities or as the IDO utility.
7 Q. Well, in your damage study calculations, if

:8 you had not taken'the broker into account, but of course

9 had assumed the IDO arrangement that you have assumed in
10 the damage calculations, wouldn't the energy savings

11 results of the IDO project vis-a-vis the independent

12 project show a much more robust number for the IDO

13 project, 'robust in the sense of much greater savingsP

14 A. I don't think I understand that question. The

15 inclusion of the broker in the two arrangements, the IDO

16 and the independent, the inclusion of the broker

17 resulted in higher damages than had I neglected and

18 simply not included the broker.

19 If I had said we'e not going to include the

20 broker in this damage analysis, the damages would be

21 slightly less to the tune of maybe a couple hundred

22 thousand dollars a year out of the several million

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREET, N.W.

SUITE,400
WASHINGTON, D.C. 20005

(202)289-2260
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1 dollars a year.

(Discussion off the record).

MR. TWOMEY: Let me have marked here as

4 Exhibit 35 a one-page document I took from your work

5 papers, Mr. Malmsjo. It's entitled Florida Municipal

6 Power Agency summary of broker savings as a percent of

7 energy costs, Bates number B 010881.

8 (Document marked Defendant's Exhibit

No. 35 for Identification).
10 Q. Where did you get this data that's depicted

11 here7

12 A. Could I make a correction to the title of that

13 first before we talk about itV It should actually say

14 summary of economy transaction savings. It includes

15 both broker and off broker economy transactions. The

16 information on this sheet was derived from reports

17 submitted to us or information given to us by each of

18 the systems shown on the sheet.

19 Q. You sent out a request to them and they

20 provided you with that informationV

21 A. Or we telephoned them and talked to them about

22 it.

ALDERSON REPORTING COMPANY, INC.
1111 .FOURTEENTH STREET, N.W.

SUITE 400
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outside the State of Florida are part of the

network servicey isn't that correct2

3 A. It's not a condition.

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

It's the fact that the damage studies

are done on what I would currently conceive to be

FMPA's most likely generation expansion plan for
the IDO pro)ect.

It's not saying -- it's not any kind

of concession that there can or can't be other

resources involved in that pro)ect if it actually

goes ahead.

This is the most likely scenario, the

way the world is seen right now.

Q. Do'ou know if FMPA has a position, as

to whether it would be willing to commit, at least

until the year 2006, not to add generation

resources outside the State of Florida to its IDO

pro5ect were that IDQ pro)ect were to go into
being2

A. I cannot say what FMPA would commit to

as far as negoti'ations on the IDO pro)ect.
It was never anything that was ever

OLENDER REPORTING COMPANY
Baltimore (410) 752-3376

Mashington, D.C. (202) 898-1108
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proposed to FMPA during any of the negotiations.
{}. Well, you were at a lot of the

negotiations personally. You'e certainly aware

that the open-ended, if you will, nature of the

pro5ect was a severe concern to FPLy isn', that
corr'ectVl

7

8

I
i 10

11

A. I don't know how -- I don't know if I
\

would classify that from my experience as severe.

I mean, the whole prospect was a severe concern to
them.

The open-ended nature of the -- I
12 don't know that I would focus that at all on the

open-ended nature of location of resources ori
10

16

I 17
I

18

19

20

21

22

anything.
All I said was FPL never went to

FMPA during negotiations and said, look, if
you'l commit not to put resources here, here

and here, then we can probably make this go,
nothing like that was ever said to FMPA and no

methodology of negotiating a solution was ever

proposed by FPL that would deal with a situation
like that.

OLENDER REPORTING COMPANY
Baltimore (410) 752-3376

Washington, D.C. (202) 898-1108
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1 of FPRLis?

3 position.

It's certainly not inconsisteat with that

And -do you recall receiving this letter?
Me, personally?

Q Yes, sir.
A Gosh, Mr. Bouknight, I — No, sir, I don'

8 recall receiving it.

10

Q In 1981, '82, and '83—
A And I'm not designated as being a recipient

11 thereof. But even if I were, I'm not sure that I'd recall
12 receiving it.
13 Q In that time frame, 1981, through 1983, was it
14 important to .FMPA that it obtain network transmission service
15 for its ownership percentage of Saint Lucie Unit Number 2?

16 A Well, sir, I guess it', how do you define
17 important? Yes, it was important, but there were other
18 things that FMPA had to accomplish that were much more

19 important at that time.

20

21

Q And what were those?

A Well, we had to have a transmission contract in
22 order to be able to finance the $290,000,000 that was

23 utilized to pay your company for its, ownership share of
24 Saint Lucie 2, sir. Without that, the transmission

25 arrangements, the financing would have been impossible.

ASSOCIATED COURT REPORTERS - (904) 222-5508
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A Yeah, I can remember your partner vore tennis

shoes and had his feet on the desk.

10
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15

16

17

18
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21

23

25

Q Anything else?

Yeah, I'a sure there are lots of other things, but

ifyou'l ask ae specific questions, I'ltry to respond.

Q I'm sure that you didn't evidence your frustration
in dealing with the FPAL representatives, did you?

A No, I'm sure I did.

Q How, let's go back to 1982, and '83/ with the

Saint Lucie service delivery agreement. Why did FMPA execute

the agreement that was executed in 1983, instead of
requesting FPtL to file its proposal vith the FERC?

A I think I'e testified before, Nr. Iouknight, that
it simply turned to, quite frankly a business decision that
we had to have a transmission agreement in place. We had to
be able to finance it. We had to be able to deliver that
power as soon as that power plant started generating power,

sir.
The bonds, the tax exempt bonds vhich ve financed,

FMpA financed through - The only security for those bonds

was a revenue stream, sir. That revenue stream, the only
'!

place that revenue stream derives from is the power that'
generated from Saint Lucia, and delivered to the various

participants. They pay for that power.

Those payments are then used by FMPA to pay off

!".Hnp!!!::;<!pe::!pre:::!!!!:!pp!t!sg!:qs pqpsgspqpLpL!! ~p!gp~~. ~i!!1~~::"..:i!":.;.!;.F!
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10

12

13

14

16

17

bonds and cover O&M, and a myriad of other costs. Without

that revenue stream, and the ability to pay for those bonds,

we'd be in default. The business decision was simply: While

this was not, at least in my mind, what we'e entitled to,
what we can ultimately achieve, we simply had to get on with

our business, sir, and have a transmission arrangement in
place to avoid that power not being able to be delivered.

Q Now, you referred earlier to time constraints

being imposed by FPEL with respect to participation in
Saint Lucie Unit Number 2. Were you referring, then, to the

provisions of Article Roman VII of the Saint Lueie Unit 2

license conditions7

A No, sir, these certainly are time ccestraints that
were imposed upon FMPA, but there were —my recollection is
there were also additional time constraints imposed upon FMPA

in the participation agreement that FPSL And FMPA entered

into.
18

19

20

22

23

24

Q All right, sir. And those are the —those two

are the time constraints to which you referred'
A month. There may have been others, sir.

Q Tell me, please, about any others.

A I don't have any independent recollection right
now. I will tell you, and my testimony is, because I sweated

through it, I lived through it, we were under extreme time

pressure.

ASSOCIATED COURT REPORTERS - (904) 222-5508



I

I

I



96

10
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14

15

16

17
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19

20

23

I refer you to Section 21.1, sir (indicating).

Yes, sir, I'm familiar with that section.

And could you read the question, again.

(PREVIOUS QUESTION READ BY REPORTER.)

A As limited by the actual verbiage in this section,

that is correct. I believe you'l see that, if I interpret
this as correct, such complaint as you referred to could not

be filed by FMPA earlier than three years after the effective
date of this agreement.

So any complaint that we would have, sir, we were

not able to bring for three years until after the expiration

of that agreement.

Q Now, at the time that FMPA executed the

All Requirements Pro)ect agreement, did it understand that,
under Section 10 of the license conditions, it had the right
to, instead of execute the agreement, request FP&L to make a

unilateral filing with the FERC'P

A Say that, again, sir. Repeat that.
MR. BOUKNIGHT: Read it back.

(PREVIOUS QUESTION READ BY REPORTER )

A I certainly had that understanding.

But no such request was made by FMPA, was it7
No, sir. Again, we have a situation where FMPA

was under severe time constraints to put together the

All Requirements Pro)ect. FMPA had been offered an ownership

ASSOCIATED COURT REPORTERS (904) 222-5508
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1 interest in the Stanton Unit 1 project. The terms of that
2 participation agreement, have very, very strict time limits
3 to when FHPA would have to raise its money by the sale of
4 bonds, and close on the ownership and all requirements in the
5 Stanton unit.

. BRA, also, by the —or the cities who were going

to be in the All Requirements Project were —had very strict
8 time limits upon which they had to give your company and
'9 other companies notice of going off of their All Requirements

10 Tariff with your company and other companies, and )oining the

11 All Requirements Pro)ect.
12 FNPA had to make sure then that, within those time

13 limits,. it,'n fact, could be fiscally able to deliver that
14 power, such as installing devices, such as RTUs, and other
15 electrical devices that ensure that when electricity service
16 is stopped from your company, and commenced by my company,

17 that that coincides simultaneously.

18 Ne are, again, in a situation, sir, where, due to
19 the forces and time constraints placed on us by others, we

20 had to go forward.

21 I might add, your company was totally aware of
22 those time constraints. Not only do they have copies of the
23 provisions of those contracts, I know personally I discussed
24 those time constraints with representatives of your company,

25 and expressed my concerns and frustrations what I felt was

ASSOCIATED COURT REPORTERS (904) 222-5508
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1 tantamount to stonewalling at points in time.

Q Nov, let me refer you to the Stanton Tri City
3 Transmission Agreement betveen Flarida Pover t Light Company,

4 and FKPA; and the Stanton Transmission Service Agreement

5 between Florida Power S Light Company and FMPA, both of which

6 vere entered into an November 25, 1986.

Off the record.

(DISCUSSION OFF THE RECORD.)

9 BY MR. BOUKNIGHT:

10 Q Mr. Bryant, vere you involved. in the negotiition
11 of these two contracts?

13

A Yes, sir.
Q In the course of — Were these two contracts

14 negotiated together or separately?

15 A I don't recall, sir. Certainly —they,
16 obviously, were the same time frame, and both have the same

17 date on them.

18 Whether one vas done before the other, or done

19 simultaneously, sir, I don't remember.

20 {} In the course of negotiation of these contracts,

21 did FMPA request FPtL to provide network transmission

22 service?

23

24

25

That's my recollection, yes, sir.
And how did FPEL respond?

Sir, in the 25 years —23 years that I'e been

Mj Ijjj00 ~ I ~ ~ jjOjjj ~ 0jj jjIj0~ ~ ~ ~ jjjMMO~ I~ I~ 1000 ~ ~ 000000 01 ~ OIjjM ~ 0jOMMII~ 01jM Ij0 ~ OMOj jjjjj j00jjiiijjjj0jjjjjI0jjjIjjj100 jjjj000000 ~
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UNZTED STATES DISTRICT COURT
MIDDLE DISTRICT OP FLORIDA

ORLANDO DIVISION

FLORIDA MUNICIPAL POWER AOENCXg

Plaintiff,
Vo

FLORIDA POWER 0 LIQHT COMPANYg
a Florida Corporation,

Defendant.,

)
)
)
)
) CASE NOo 92 55 CIV ORL 3A22
)
)
)
)
)
)

PLAINTIFF FLORIDA MUNICIPAL POWER AQENCY<8 RESPONSES AND
OBJECTIONS TO DEFENDANT FLORIDA POWER AND LIGHT COMPANY>S

SECOND BET OF INTERROQATORZES

Plaintiff Florida Municipal Power Agency («FMPA«) makes

the following responses and objections to defendant Florida Power

and Light Company's («FPL") second set of interrogatories:

General Objections:
A. FMPA objects to FPL's interrogatories to the extent that

they purport to require FMPA to identify «all evidence« relating
to the matters at issue on the grounds that FPL has failed to
fully respond to FMPA's discovery requests, that the document

production process is not yet complete, and that FPL itself has

greater access to relevant information than FMPA.

B FMpA objects to FpL's interrogatories to the Qxt'ent that
they purport to require FMPA to identify the evidence or
witnesses it may rely on at trial, on the grounds that such
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Based upon FPL's previous failures to agree to network
tran'smission in connection with negotiations regarding the St-
Lucie, Stanton and A11-Requirements Transmission Service
Agreements, FMPA was aware that FpL might refuse to respond

favorably to its request for network transmission for IDO. This
was a ma)or reason why FMPA sent a draft contract, which could be

filed at FERC, with the September 8, 1989 transmission service
proposal. In this way, FPL could not avoid the request hy
claiming that it did not know what FMPA was requesting. Thus,

from the inception of the negotiations, RfPA anticipated that
there might be litigation over the September 8, 1989 transmission
service proposal. However, while FMPA recognized litigation was

possible, FMPA believed there was a reasonable chance that it
could be avoided by negotiation. Although FMPA continued to hope

for an agreement, during the summer of 1990 negotiations it
became very apparent that FPL was not negotiating in good faith
and litigation would be likely. In spite of this fact, in order
to avoid litigation, FMPA kept attempting to negotiate an

agreement, even as late as the July 1991 meeting it sought with
FPL Chief Operating Officer and President Frank. However,

William Locke's August 1, 1991 response to the meeting dimmed

hopes of a negotiated resolution.

12. State whether the transmission service that FMPA
seeks to obtain through this lawsuit would require
modification or supersession of any of the Existing
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Transmission Contracts, and, if so, identify each
c'ontract that would have to be modified or
superseded, and the types of modifications that
would be necessary.

The Network Transmission Service FMPA ¹eeks to obtain
through this lawsuit would not require modification or
supersession of the Existing Transmission Contracts.
Modification is unnecessary insofar as, by their terms, these

contracts all permit changes in the rates, terms and conditions
for service. Also, a new contract could be entered into by FPL

and FMPA which would. be structured to allow these contracts to
remain in place, but to operate together to provide Network

Transmission Service. However, it would be preferable, simpler
and more convenient to have a single contract which would provide

for Network Transmission Service.

13 'tate whether FMPA contends that FPL has breached
any of the Existing Transmission Contracts or the
Superseded Transmission Contract, and, if so, state
when the alleged breach first occurred with regard
to each contract, the specific provisions allegedly
breached, and the basis for FMPA's contention,
including identification and description of any

"evidence on which FMPA may rely at trial with
respect to this contention. Further, state whether
FMPA contends that there i¹ a continuing breach.

~ General Ob)ection B ¹et forth above.

Without waiving the foregoing obgections, FMPA states
that FPL breached the All Requirements TSA (and therefore the
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Revised and Restated All-Requirements TSA) by refusing to
transmit 13 months of TECO Schedule D purchases under the All-
Requirements TBA arid instead treating it as transmitted under

transmission schedule TD. The breach occurred in response to
FMPA~s oral request in December~ 1988'nd continued during the
June, 1989 through January, 1990 period during vhich PAMPA used

FPL's transmission to effectuate the TECO purchase. ~ August

14, 1989 letters from Robert Williams to Glenn Lewis and William
Locke.

Also, FPL breached the Stanton Tri-City TSA on November

3, 1992, when it cancelled Replacement Transmission service under

that TSA for 11 Mw of Stanton Replacement Pover that Key West was

purchasing from Tampa Electric Company. FPL's actions fell
outside Section 5.1.2.3 of that TSA. A portion of the 11 Mw

service could have been continued with no greater impact on FPl's
system reliability than 11 Mw oi vheeling from Stanton to Key

West. ~ the TSA, Leo Carey's November 4, 1992 letter to FPL's

Mr. C.M. Mennes, and Mr. W.R. Schoneck's November 9, 1992

response.

14. State,vhether»FMPA contends that any of the.
Existing Transmission Contracts is inconsistent, or
the Superseded Transmission Contract vas
incons3.stent, vith the St. Lucie Unit No. 2 License
Conditions. Zf so, indicate vhether each such
contract vas inconsistent vith the License
,Conditions vhen it vas executed, or became
inconsistent at 'some later date, and identify each
contract provision vhich FMPA contends is
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inconsistent with St. Lucie Unit No. 2 License
Conditions, and set forth the basis for FNPA's
contention, including identification and

, description of, any evidence on which FRPA may rely" at trial with respect to this contention. If any
contiact provision became inconsistent at some
later date, specify the date'nd set forth the
basis for FNPA's contention including
identification and description of any evidence on
which FMPA may rely at trial with respect to this
contention.

I j

~ General Ob)ection B set forth above< ~~
response to Interrogatory No. 10(g)-

Without waiving the foregoing ob)ections, FNPA states
that the existing Transmission Contracts and the Superseded

Transmission Contract'provide discrete transmission services
which are less than the Network Transmission Service FPL is
required to provide, on request,'nder the Antitrust Conditions.
No one of these FERC-filed transmission contracts purports to set
forth the totality of the transmission FPL is obligated to
provide FNPA; each is subject to modification under Sections 205

and 206 of the Federal'Power Act; and each contains a broad non-

waiver clause. While these contracts themselves are not, on

their face, necessarily inconsistent with the Antitrust
Conditions, FPL's refusal to provide Network Transmission Service
in response to F8PA requests during negotiations of these.
contracts (~ responses to Interrogatories Nos. 15, 16, and 19)

and FPL~s refusal to agree, in response to FMPA's IDO-related
transmission proposals, to provide the more comprehensive Network.
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Transmission Service necessary for the IDO prospect, is a

violation of the Antitrust Conditions. Further, PPL violated the

Antitrust Conditions by not filing with PERC a contract providing
Network Transmission Service, or for Section 205 changes to the

Existing Transmission Contracts to accomplish that same result,
after FMPA requested such service. See Responsea to
Interrogatories Nos. 1 an& 9.

15- Does FMPA contend that its execution of any of the
Existing Transmission Contracts or the Superseded
Transmission Contract came about as. a result of
coercion and/or duress,. If so explain fully the
basis of the contention, identify'the person(s)
involved and identify and describe any evidence on
which FMPA may rely at trial with respect to this
contention.

ILHXLU'

General Oh)ection B set forth above.

Mithout waiving the foregoing objections, FNPA contends

that its execution of the Existing Transmission Contracts and the

Superseded Transmission Contract came about as a result of
coercion or duress. As to all the contracts inquired aboutg FHPA

was always cognizant that it had no option but to deal with FPL.

In each instance (other than the Agreement to Provide Specified
.Transmission), FNPA was forced to accept less than the Network

Transmission Service FPL was required to provide, on request/
under the Antitrust Conditions, hy the necessity to get FPL to
timely agree to provide transmission service for 'new resources

and, in one instance, to include a new participant in the All-
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don't -- It was certainly available to them because

all the things we do are of public record. So they

would be available.
Q Do you recall Beck ever doing a diversity

study with regard to the IDO project'P

A Well, I think that was the project, was

diversity of using the best resources that were

available for members.

Q I 'm trying to make -sure we are talking about

10

12

the same type of study. Would Nick Guarriello and

Al Malmsjo be the persons who would have done any

such diversity
study'3

A Yes.

15

16

17

18

19

20

21

22

23

25

Q Would such a diversity study have been

explained to and presented to the Executive

Committee?

A The study was presented to the Executive

Committee and to the Board of Directors, but not in
the detail of saying that we are going to shut down

Lake Worth generation and run this one or run Lake

Worth's generation and shut down this one.

I think it was understood by combining the

generation and running the most efficient generators,

because I think everybody understood that, that
that's how they were going to have savings.

ACE REPORTERS, INC.
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18

19

23

24

CLEMZSTON TO THE TRANSMXSSION SERVICE AGREEHENTt AH I
CORRECT?

A. THAT'S CORRECT.

Q' FEM MINUTES AGO YOU HADE A STATEHENT ABOUT

NR. GARDENER LET ME ASK A COUPLE MORE QUESTIONS ABOUT HZM.

MOULD YOU CHARACTERIZE RIM AS A TOUGH NEGOTIATOR?

A YES'ZR

Q MOULD YOU CHARACTERIZE HIM AS A FAIR NEGOTIATOR?

, A. YES, SIR.

Q. OKhY.

A. I'L HAVE TO DEFINE FAIR AS BEING THAT MHEN ME

REACHED AN AGREEMENT ON A CERTAIN ITEM THAT THEN HEi YOU

KNOM, ABIDED BY THAT AGREEMENTS DZDN'T CHANGE HIS MIND

LATER.

Q. SETTING ASIDE THE NEGOTIATIONS MITH REGARD TO THE

ZDO PROJECT FOR PURPOSES OF THIS QUESTZON, 50 YOU HAVE ANY

COMPLAINTS ABOUT ANY NEGOTIATING CONDUCT ON THE PART OF FPL

RELATING TO ANY OF THE CONTRACTS THAT YOU NEGOTIATED MITH

THEM DURING THE 1980'S?

MR. MILLZAHS! MHAT DO YOU NBAN bY CONDUCT?

BY MR. TMONEY:

Q NR. HENZE, DO YOU HAVE AN UNDERSTANDING OP MHhT, I
MEAN BY CONDUCT?

MR. MILLZhHS: YOU CAN ASK HZH TO EXPLAIN THE

TERM, IF YOU MANT TO, OR YOU CAN ANSMER THE QUESTION.
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XT'S UP TO YOU.

'THE WITNESS: I GUESS I NEED TO KNOW WHAT DO YOU

MEAN BY CONDUCT~

i BY MR. TWOMEY

{} LET ME PHRASE XT DIFFERENTLY

FROM YOUR PERSONAL PROSPECTIVE'O YOU BELIEVE

'7 THAT FPL OR SPECIFICALLY ANY, OF THE FPL NEGOTZATORS WHOM YOU

8

10

NEGOTIATED WITH OVER THE CONTRACTS THAT WE TALKED ABOUT

DURING THE 1980'S, COMMITTED OR THREATENED ANY WRONGFUL ACTS

DURING THE NEGOTIATIONS PROCESS2

A. NOT TO MY KNOWLEDGE DID THEY THREATEN COMMITTING

12 ANY WRONGFUL ACTS, NO.

13

14

Q. LET ME SHOW YOU A DOCUMENTS HERE DATED

MR. TWOMEY: OFF THE RECORD.

(WHEREUPON, A DISCUSSION OFF THE RECORD WAS HAD,

16 AFTER WHICH THE FOLLOWING TRANSPIRED) ~

17

18

19

21

2i

THE WITNESS: X THINKS GOING BACK TO THE LAST

QUESTION, ZF I MIGHT

MR TWOMEY'UST A SECONDS X STARTED A QUESTIONS

BUT ZF YOU WANT TO ADD TO YOUR LAST ANSWER, LET ME JUST

NOTE FOR THE RECORD THAT THE ADDITIONALWILL OCCUR

AFTER THERE'S BEEN A CONFERENCE OF APPROXIMATELY TWO

MINUTES OR SO WITH COUNSEL

GO AHEAD

MRS WZLLIAMS: THE CONFERENCE WAS BASICALLY HZS
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12

13

14

15

16

17

18

20

a4

sa

NOT UNDERSTANDING APPARENTLY THE TERM "WRONGFUL
ACTS",'ND

HE WAS SEEKING CLARIFICATION FROM MEt AND I'E
ASKED HZM TO ASK THE QUESTIONER WHAT HE MEANS BY

WRONGFUL ACTS'HICH IS SIMPLY AN HONEST RESPONSE TO

THE QUESTION TO TRY TO BE TRUTHFUL

THE QUESTIONt ALTHOUGH PERHAPS NOT INTENTIONAL~

WAS SOMEWHAT TRICKY AND MISLEADING AND CAN BE TAKEN OUT

OF CONTEXT AT A LATER TIME

MR. HENZE IS JUST TRYING TO SEEK CLARIFICATION OF

WHAT THE QUESTIONER MEANS BY THE TERM "WRONGFUL ACTS" ~

BY MR. TWOMEY:

Q. MR. HENZE, I PREFERENCED THAT QUESTION, Ig

BELIEVE, WITH A CLAUSE THAT SAID FROM YOUR PERSONAL

PROSPECTIVE.

I WAS SEEKING, AND I ASSUMED YOU ANSWERED IN THAT

VEIN, UNLESS YOU TELL ME DIFFERENTLY NOW, THAT HOWEVER YOU

DEFINE WRONGFUL ACTS IN YOUR OWN MIND YOU BELIEVED THAT NO

ONE AT FPL HAD COMMITTED ANY SUCH ACTS OR THREATENED ANY

SUCH ACTS DURING THE NEGOTIATIONS PROCESS. IS THAT A FAIR

SUMMARY OF YOUR ANSWER'P

A. THAT'S WHAT Z SAID. THERE WAS NO THREATENED

ACTION, 'BUT I THINK —AND I JUST ASSUME THIS ON A VERY

GENERAL BASIS, BUT WHEN YOU GO BACK AND LOOK AT OUR

NEGOTIATIONS, WE ASKED FOR NETWORK TRANSMISSION, WHICH WE

FEEL WE WERE ENTITLED TO UNDER THE SETTLEMENT AGREEMENT AND
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10

12

THE ST. LUCZE AGREEMENT, AND THAT WE DID NOT RBCEIVE THE

NETWORK TRANSMISSION AGREEMENT.

THAT COULD SB, AND I WOULD HAVE TO - X'M NOT A

LAWYER. ZF THAT'S CONSIDERED WRONGFUL ACTS, THEN, YES, THEN

FPL HAS COMMITTED WRONGFUL ACTS ZN THAT WB DZD NOT RECEIVE

NETWORK TRANSMISSION AGREEMENT WHICH WB HAD ASKED FOR.

Q. OKAY.

A- ZF ZT'S ZN THAT CONTEXT OF XT

Q. I UNDERSTAND XT WITH THAT QUALIFICATION. LET ME

MAKE SURE I'M CLEAR. ARE YOU SAYING THAT XN CONTRACT

NEGOTIATIONS PRIOR TO THE IDO CONTRACT NEGOTIATIONS THAT

FMPA REQUESTED OF FPL THAT THEY PROVIDE NETWORK TRANSMZSSZON

13:; TO FMPA?
)j

14 ~ A. THAT'S CORRECT.
i,'5

Q. WHAT SPECIFIC CONTRACTS ARE YOU REFERRING TO WHEN
I

16 YOU STATE THAT?

17 A. WE HAVE REQUESTED ZT ORALLY ZN THE ST. LUCZE

18 TRANSMISSION CONTRACT.

Q. ST. LUCZE DELIVERY SERVICE AGREEMENT, THE FIRST

20 ONE THAT WE DISCUSSED?

21

23

A. YES i SIR.

Q. OKAY

A. WE ALSO DZD ZN THE STANTON AND THE TRZ-CITY ANDi

24 AGAIN, WE WERE TOLD NO. THEN WB PURSUED ZT, I HAVE

25 DILIGENTLY, ZN THE ALL-REQUIREMENTS CONTRACT BECAUSE WE FELT
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WAS THAT ME MOULD PAY FOR MHATEVER THE LOADS COMBINED LOAD

MAS OF THE SYSTEM BACH MONTHS

8

10

12

13

~ 14

16

17

18

19

20

23

FPLe OF COURSEg MASTED ANNUAL CONTRACT DEMANDS

MHICH MERE BASED ON PEEK DEMANDS OF THE SYSTEM I THINK ME

FINALLY COMPROMISED ON A MODIFIED, X GUESS ZS THE BEST MAY I
CAN DESCRIBE ZT, A MODIFIED MONTHLY CONTRACT DEMAND.

Q. HOW DZD, YOU REACH THAT COMPROMISE? MAS ZT

NEGOTIATIONS DIRECTLY MZTH MR+ GARDENER?

A. YES, SZR.

Q. DO YOU RECALL MHETHER OR NOT YOU SUGGESTED THE

POSSIBILITY OF SEEKING OTHER ACTION WERE FPL NOT TO AGREE TO

BACK OFF ZTS POSITION OF MANTING ANNUAL CONTRACT DEMANDS?

A. MOULD YOU REPEAT THAT, PLEASE?

HR. TWOMEY: READ ZT BACK.

(WHEREUPON, THE QUESTION REFERRED TO WAS .READ BY

THE COURT REPORTER) ~

THE WITNESS: NO, I DO NOT.

SY MR. TWOMEY:

Q. JUST SO ME ARE CLEAR, ZT SOUNDS LIKE THERE MAS A

COMPROMISE ON BOTH SIDES ON THIS PARTICULhR ISSUE; ZS THAT

CORRECT?

A. YES.

Q OKAY. INDEED THERE MERE COMPROMISES ON MANY

ISSUES OVER THE YEARS THAT YOU DEALT MZTH FPL ON THE

CONTRACTS THAT ME HAVE IDENTIFIED ZN THE RECORD HERE; ZS
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10

THAT CORRECT?

A. CORRECT.

Q. NOW, YOU MENTIONED SEVERAL TIMES DURING THE COURSE

OF THXS.DEPOSITION THE ST ~ LUCIE TWO LICENSES CONDIT1ONS. I
ASSUME YOU ARE FAMILIAR WITH THEM~ HAVING DEALT WITH THEM ZN

ONE FASHION OR OR ANOTHER OVER YOUR TENURE AT FMPA.

A. X'M GENERALLY FAMILIAR WITH THEM, YESt SXR

Q. NOW, YOU INDICATED JUST A, FEW MINUTES AGO TO ME, I
BELIEVEt THAT YOU HAD REQUESTED NETWORK TRANSMISSION AS FAR

BACK AS THE ST. LUCZE DELIVERY SERVICE AGREEMENT

'NEGOTIATIONS, WHICH WERE ZN APPROXIMATELY 1982?

,A. '83, I BELXEVE.

Q. YES, YOU ARE CORRECT, 1983, AFTER THE SETTLEMENT

14 I OBVIOUSLY
Il

15 .';

II
16;:

iI

18

A. RIGHT.

Q. FPL DID NOT ACQUZESCE XN YOUR REQUEST?

A. THAT'S CORRECT.

Q. BASED ON YOUR UNDERSTANDING, THEN, OF THE LICENSED

20

CONDITIONS, WAS THAT ST. LUCZE DELXVERY SERVICE AGREEMENT
K

INCONSISTENT WITH THE LICENSE CONDXTIONS AT THE TIME OF IT

21 BEING SIGNED?

A. BASED ON ADVICE OF MY LEGAL COUNSEL, YES.

{}. DO YOU RECALL
'

WHEN DZD YOU GET 'THAT ADVICE OF

24 YOUR LEGAL COUNSEL? hACK XN 1983 OR ARE YOU TALKING ABOUT

25 1992?
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A- MY PERSONAL OPINION ZS WHEN I SXGN A CONTRACT I
LIVE UP TO IT.

Q. THAT'S WHAT I'M GETTING AT WHEN YOU WERE

NEGOTZATXNG WITH MR.. GARDNER AND OTHER PERSONNEL AT FPL AND

THEN ACTUALLY SIGNED THE CONTRACTS, YOU PERSONALLY

REPRESENTING FMPA HAD NO INTENTION OF TEAR1NG UP p WALKING

AWAY~ ABROGATING THOSE CONTRACTS AS SOON AS YOU SIGNED THEM g

DID YOUP

10

A- NO, SIR.

Q MR. HENZE, I LOOKED AT QUXTE A FEW DOCUMENTS THAT

WERE PRODUCED BY FMPA DURXNG THE COURSE OF DISCOVERY IN THIS

13

14

15

19

20

23

24

LAWSUIT, AND I AT MOST SAW SOME OFFHANDED REFERENCES TO THE

NEED FOR FMPA TO NEGOTXATE A TRANSMISSION AGREEMENT WXTH

FLORIDA POWER CORPORATION AKIN TO WHAT YOU WERE TRYZNG TO

NEGOTIATE WITH FLORIDA POWER AND LXGHT WITH REGARD TO THE

IDO PROJECT.

CAN YOU HELP ME OUT? WHY DZD YOU NEGOTIATE WITH

FLORIDA POWER CORPORATION OR XF YOU DID NOT WHY DZDN'T YOU/

SZR?

ZN REFERENCE TO THE ZDO PROJECT?

{}. RIGHT, THE ZDO PROJECTS THAT'S CORRECT

OF COURSE, FIRSTS WE ONLY HAD ONE MEMBER THAT

SIGNED UP THAT HAD GENERATION.

Q. RIGHT.

25 A. WE DID NEGOT1ATE WITH FLORXDA POWER CORPORATION TO
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pMpA's Integrated Dispatch and Operations preiect

'itansmisston Service ProposaI to Piorida Power LUght

July f991

L introduction —Calvin Henxe

Thepurpose ofourmeeting today is toresoIve the impasse onourmpest for transmission

service forcertain generating systems in FPL's service area Q.e. Fort Pierce,Vero Beach, Key West

and Lake North).

Wehayebeennegotiating fornearly twoyearsnowandstQlhavenotnachedanagreement.

Vfhat we are trying to accomplish's to jointly serve the.above generathg cities and the non-

generating oties in FPL's service area O.e. Jacksonville Beach, Green Cove Springs and Qewiston)

in FMPA's All-Requirements Project in order to operate and plan in the mast efficient manner for
the benefit of the customers of these municipal systems. Since our loads and generation are

dispersed in FPL's service area, to accomplish our goal we must

users'L's

transmission system, a

service whichFMPAis willingtopayforatFPL'scurrentrates.i''sstockhoMerswUlearnareturn
on FMPA's transmission service.

We negotiated transmission service agreements withFlorida PowerCorporation,Orlando

Utilities Commission and FPL fo'r the nongenerating systems that are cuxrenQy in PAMPA's All-

Requirements Project, and we have been operating under these agreements Sr Bve years. Our

agreement with FPL was not what we would have desired, but through negotiations, we reached

an agreement acceptable to both parties. Unfortunately, we have not beenable to accomplish the

same this time.

FMPA's All-RequirementsProjectis anoperatingutility,simQar to%PL,inthat wehave our

own control area and dispatch our generating resources on an economic basis 24 hours per day,

seven days a week For the past Eve years. the hll.Requirements Project has been serving the total

power requirements ofnon-generating systems in M's service area and cities in Florida Power

CorpoI3tion's service area O.e. Sushnell Leesburg,and Ocata). Derog this time, 1 feel we have

proven that we operate as a responsible unity, meeting our load and reserve obligations and

assisting other utilities in times ofneed.

ii 9-'l0
OOS310



I

I

I



EMPA $ TRANSM5stON 5ERVKXNOFOSAL tACE2

As lstated earlier, we havebeennegothting nearly two years and have not reached an

agreement on a bansmission service contract. Both iides have proposed changes to their

original proposals.

h the interest ofsettling this issue today, the proposal MFAis presenting reflects many
major changes from our original proposal in the hope ofarriving at an ~bleagreement

We recognhe the problem that %PL's Transmission System is heavily used at timesi and
access to those that must use the system needs to be on a fair and equable basis e fe o

proposal takes hto considerationboth %PL's concerns and MPA'a needs.

IL BriefOverview of FMPA's Proposal

To accomplish the goal ofincorporating four generating utilities intoHAPA's edsting All-
Repirements Project, webeHeve that itwould bebest forall concerned, inctudingFPL, to have one

transmission service contract encompassing all seven BvPA participants. Ne prefer this type of
anangement, but in a final attempt to revive these stallednegothtions, we would offer to keep in
place the existing transmission contracts for the Stanton, TriWty,St Lucie and AII-Repdrements

Projects and develop a new firm transmission contract forservice among the generating systems-

The new contract with PPL would be foran annual fixed amount oftransmission capacity

that could be used for delivery oflMPAresources to any of the generating systems. Our concept

is that once you pay for transmission service, you can use the service you paid for.

QL Details ofFMPA's Proposal

1. Maintain the concept ofhaving individual system loads served (generlting and non-
"

generating systems) and have all of the All-Requirements Pkoject Participants in one

control area as incurrent All-Requirements Projectanmgements. SinceFertPierce and

Vero Beach are directly interconnected with each other, they wouMbe considered a

"single generating system load-

2 Parthl Requirements service from FPL Fatthl Repirements) wouM continue to be

purchased forand delivered to individualParticipants, withPMPA acting as agent, as

in current All-Requirements Project arrangements

3. Existing Stanton, TriWtyand St- Lucie Project transmission contracts remain as-is.

ODSS20
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SMPA s TRANSM5QOM5ERVKX PROFC5AL PAGE 3

Ill. Detaih of&fPh's Proposal~sthsaf

4. Existing All-Requirements Project transmission contract for the no~enerating
Participants QacksonytHe Beach, Green Cove Springs and Clewiston) wouldremainas.
is. Generating Participants'esources gert pierce, Vero Beach, Key West and Lake

Worth) wouldbe pre-approved as replacement resources under tMs contract

5. MFAand FPL would enter into a new transmission agreement forSrm transmhsion

serviceamong thegeneratingsystemsandbetweenlMPA'aresoureesand thegenerating

systems.

A. MPA would establish an annual contract demand (Contract

Demand). Changes in the Contract Demand Rom year to year
would be limited to the greater ofk 25 b6V, or 4 25%. Contract

Demand couldbe increased or decreasedby more than 25MW,or
25%, with fouryears notice.

B. The minimum Contract Demand for the Brm transmission

requirements of the generating systems'ouM be the projected

annual peak demand minus: Partial Requirements, oneystem
'eneration capability, Stanton Project, TriWty Project and St.

Lucte Project Sxm transmhsion.

C Contract Demand for the erst year would not exceed 40 h6V.

D. MPAresourceswhichcouldbedeliveredundertheagreementon

, a firm basis would include the current AQ-Requirements Project

resources and the generating systems'esources'("MPA
Resources"). Future resources eouM be added as MPAResourees

so long as H'Lcould transmit the resources without jeopamiizing

the reliabilityof the FPL transmhsion system or as hng as MPA
provides four years of planning nonce. Resources that are not
FMPA Resources could be used as replacement resources as

requested by FMPA and approved by %PL

F., FMPA would have use of transmission service in any hour on a

firm basis for transmission service among the generating

Participants and between FMPA Resources and the generating

Participants up to the Available Firm Transmhsion.

008321
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A'S ~NSMIStON SERVICE PROfOSAL

lIl. Dctnils ofHHPA's Ptoposnl ~etinsaf
.F.

G.

The hvaUable FirmTransmhsionin any hour would epoch 0) the

sum ofall firmcontrict demands for traromhsion service for the

AH-RequirementsProject,including 115% ofthe ContractDemLnd
under the new agreement and the contract demands Sr the Nl-
Repirements ProjectParticipants under the exhting Stanton, Tri-
City, St. Lucie and h11-Reydrements Project transmhsion
agreements; less 5) the sum of illnon-generating Paz5dpant

hourly transmhsion deHveries Qoad net ofPartial Repirements)
and hourly deHveries of Stanton, TriWtyand St. Lucie Project

output.

FMPA would pay a $/kW-month embedded cost transmission

rate formonthly firm transmission service based on the higher of
actual use during any hour or85% of the Contract Demand. Use of
transmission service under the new agreement in excess o! the

Available FumTransmissionamount(unless provided forthrough

TA,TB, TC,TD or TXtype arrangements, or through purdeses of

interchange service &om FPL) would result in an excess demand

, charge during the month and a subsequent year penalty.

Deliveries offirm transmhsion service to each generating system

Participant will be limited to the delivery capabMes of the

interconnection withFPI

Each day, FMPA wQ1 provide FPL with a daQy estimate of the

amount offirmtransmhslon expected to be used fordeliveries to

each generating Participant.

FMPA w91 provide H'L with Iong-term planning information,

including its projected transmhsion requirements under the new

agreement so that FPL can include FMPA's Rture transmhsion

requirements in its planning.





Il

Il

Il

lK Dctai7s ofFMPh's Proposal ~rrgrrggg

~Awillcommit to schedule one generating unit on4ne at each generating system

partidpant whennecessary forlocal voltage'support and/or forproviding relation.
B A will provide or purdMLse from FPL, regulation service for each generathg
Participant as necessary.

L DeHveries to the generating participants under cdsting TA TB,Tc ~,~ etc type
schedules would beavaQable for useby PAMPA CommftrnentsmadebyFPLfor TA.TB,

TD,TX, etc., would be Bnn for the commitment periods.

9. H'L wQI commit to provide MPA with short-tenn service (with pricing simQar to
'chedules AandBasappropriat) during those times whenhansmhsionforinterchange

service (TA,TB, TD, etc.) is not available.

gl

)I

ZV. SummaryI
During the last two years of negotiations, we'have trIed to be reasonable and hir in

proposhg concessions to our original proposal in an attempt to address concerns raised by PPL

MsMFAproposal is far less than we would Hke to have,but we aremaMng ittoday as ourbottom

Jme, &el proposal in the hope that we can resolve the impasse and move ahead in a more

productive way, Our systems have beenusing and paying foi the FPL transmission hcilities for

many years. Allwe are asking for today is to continue to use FPL's system, to pay a fair price for

what we use, and to be able to use what we pay for in the manner that best meets our needs.

l
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~ac~. FF-$ 186-EP4-hh December 2, 1987

Mr. Calvfa Sense
Ceneral Manager
florida Municipal Pover hgeacy
Suite 100
7201 Lake Ellenor Drive
Orlando, Florida 32809

Dear Calvfa:

SFC 4 f987

Sub5ect- Integrated Dispatch aad Operatfon Study
Traasmissfoa Sensftfrfty Cases

In accordance vith your instructions, as additfonal servfces to be pro-
vided under Mork Order hgreement FF-S186-EP4-hho ve have evaluated several sen-
sitivity cases dealing vith alternative transmfssfon arrangements that vere not
'to be included in the Integrated 'ispatch and Operation Study report (the

Report" ), but vere to be prepared as 'separate aensftfvfty analyses. Ia addi-
tion, as you instructed, the assumptions regarding transmission servfce arrange-
ments vith Florida Pover and Light ("FPL") and Florida Pover 'Corporatfoa ("FPC")

'used fn the Report represent the most optimistic transmission arrangements
possible and are probably aot readily achievable. Xn general, the transmission
arrangements assumed for purposes of the Report vere based upon those currently
used for non-firm interchange service, vhich non-firm service vould not be
icceptable for all.of the arrangements accessary to produce the pro5ected econo-
mic beneffts presented fa the Reporto

The tvo sensftivfty„cases included fa the Report involved the addition
of Tallahassee and Cafnesville to the Meat Pover Pool (Sensitfvfty Case 1) and
the impact .of the Broker transactfoza on the pro5ected beneffts (Sensftivity
Case 2) ~ To evaluate the sensitivity of the assumptfons used fn the Report
regarding transmission service costa, ve performed three addftfonal sensitivity
analyses for each of the tvo pover pools as follovs:

SrBllo OL+ ~ GNm CO+ VhMio AZ +4lwdo TL~ C~ 4 ~ &In4et O|LL~ ~4QWIC Nr o ~Ooo~ oON ~ S >~~0 Q o 4psoo T*
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Mr Calvin R Hense
~ Florida Municipal Pover hgency

90<a14
December Z, 1987
Page 2

Sensitivity Case 3 - Transmission 9 Cost Based $ /&h Rate

b)

hs vas previously noted, the $ /&h transmission rates for FPL and
FPC used in the Re port vere developed using the methodology

'urrently used for aoa-ffrm'ervice. 'Thfs methodology generally''
assumed that ill trans'mission. service is provided at monthly load
factors of )OOX and vould aot provide revenues sufffcfent to cover
the cost of service if"the traaiifisfon system monthly load fac-
tors vere less than 100Z. for Sensitivity Case 3>
based" $ /Nh" rates for transmfisfoa iervice vere developed by
dividing each coipany's projected annual traasmission revenue
requirements by the projected annual eaergy traasmitted. This
methodology produces projected $ /}5th rates that are 60Z to 80X
greater than those used fn the Report.

The results of Sensitivity" Case 3 for the East Fever Pool and for
the Vest Pover Pool are'contaiaed on pages 1 aad 2 of the attached

'able 1, respectively. hs coipired to the Basic hnalysis results
presented fn the Report,'ensitivity Case 3 lovers the projected
cumulatfve s'avings for the East Pover Pool by 17Z from $54 5

million to $ 45.0 millfon and lovers projected cumulative savings
' for. the Vest Pover P'ool by 54X from $24 6 million to $ 11 ~ 3

million. In addition, losses are projected for the Vest Pover'ool in the year 1994.

Sensitivity Case 4 - Monthly Fixed Transmfssfon Rates

c)

Sensitivity Case 4'ssumed that FPL and FPC transmission setvfce
is based on the monthly peak kV of incremental transmission ser-
vice provided by each company times the projected $ /kVmonth

"'ransmission rates. The results of this sensitivity case for the
East and Vest Pover Pools are provided oa pages 1 and 2 of the
a tt ached Table 2, res pectively.

hs compared to the Rise Case analysis presented in the Report,
'ensitivity Case 4 lovers the projected cumulative savings for the

East Pover Pool by 39X from $ 54 5 million to $ 33.4 million and
lovers projected cumulative savfngs for the Vest Pover Pool by 63X
from 24.6 million to $ 4 ~ 3 million. In addition, annual losses are
projected for the Vest Pover Pool from 1992 through 1997

Sensitivity Case 5 - hnnual Fixed Transmission Rates

Sensitfvfty Case 5 assumed that FPL aad FPC transmission service
fs based oa the annual peak N of facremental transmfssfon'servfce
provided 'by each compiny times the projected $ /kV~ear trans-
mission rates The results of this sensftfvfty case for the East
and Vest Pover Pools are provided on pages 1 aad 2 of the attached
Table 3, respectively.
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Mr. Calvin R. Hense
Florida Municipal Pover hgency

December 2, 19e7
Page 3

hs compared to the Base Case analysis presented fn the Report,
Seniitivity Case 5 lovers the projected 'cumulative savfngs for the
East Pover Pool by 65Z from 454.5 Billion to 419+2 afllion and
results fn cumula'tive losies for the 'Vest tater Pool of 06.6
millions Projected annual losses for the West Pover Pool commeace
fa 1990 and 'continue thereaftero

«e dfscussed, aone of the seasf tfvfty analyses discussed herein
assumed the use of "pofnt-to-pofnt" faxed transmission contracts, as are
currently used by FPL, and thus', do not eacompais the «erst possible trans-
mission scenarios possible.

If you have any questions, please feel free to call us.

Very truly yours,

Ro Qe BECK kND ASSOCIATES

kBN/RPG/j pv

cc v/stt: Mr Robert C. Vfllfams FHPh
Fred Bryant, Esquire - FNPh
Nr. Deaa Shav - Ocala

Nicholas P. Cuarrfello
Partaer, Or'laado Office '
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Page 1

. UNZTED STATES DZSTRZCT COURT
MZDDLE DZSTRZCT OF PLORZDA

ORIdLRDO DZVZSZON

FLORIDA MUNZCZPAL POWER
AGENCY'laintiff,

avs e

FLORZDA POWER AND LZGHT COMPANY,

Defendant.

SO. 92-35-CZV-ORL-22

X

10

12

13

16

P T

NICHOLAS P. GUARRRZELLOg
On Behalf of the Defendant

Examination of a witness beginning at 9<10 AM, and
concluding, at 5:10 PM, on THURSDAY, FEBRUARY 25, 1993,
taken at the Raddison'Hotel North, Orlando, Florida,
before ANN L. MENDENHALL and ELIZABETH ST%%WEATHER,
Notaries Public, State of Florida at Large, and
Registered Professional Reporters.

18

19

20

21

22

ROBERT JABLON, ESQ., OF: Spi'egel & McDiaxmid,
1350 New York Avenue, N.W., Washington, D.C.
20005-4798, for the Plaintiff.

EDWARD J. TWOMEY, ESQ., OF: Newman 8 Holtzinger, PC
1615 L Street. N.W., Washington, D.C. 20036-5680,
for the Defendant.

ALSO PRESENTS Emily Maccauley and Robert Schonek;

ALDERSON REPORTING COMPANy, INC.
WASHINGTON, D.C. 20005-5650 (202) 289 2260
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Page 182

10

12

13

14

16

19

20

21

22

A. Yes, I do.

Q. It vas an important meeting; vasn't it?
prom pMPA~s side it was a final attempt to see

if FP&L vould agree to what they vere proposing.

Q. Do you see a reference on that page to the

March 1985 transmission service agreements About three

quarters of the way down.

A. I believe what you mean here is in the third
paragraph where- it talks about operating under these

agreements for five years, TSA's for the

All-Requirements
projects'.

Right.
A. I see that reference.

Q. Isn't Mr. Hence there indicating FMPA didn'

get all it wanted't felt that the agreement was

acceptable to both parties.
A. There was a lot that goes into that. As we

stated. in our response to interrogatories, PMPA believed

there was a time schedule they had to meet. There was

coercion by FPL to accept the agreement that they were

offering.
There vere considerable savings that vould

ALDERSON REPORTING COMPANY", INC.
WASHINGTON, D.C. 20005-5650 (202) 289-2260
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Page 183

10

12

13

16

17

18

19

20

21

have been lost if we couldn't meet the time schedules

that were heing imposed. And we say it's acceptable.

Sort of like if RpL owns the playing field and the hat

and the hall and everything else and says this is what

you get. You say, okay, I want to play, because I'm

going to lose a lot of savings.
In that respect, it was agreed to. Nobody

says, here, it's acceptable. In that respect it was

acceptable. That was it. Take it or leave it type of

thing. 'nd because of the potential that was there, and

the time constraints and Mr. Hence's wishes if he could

avoid it not to litigate, he accepted the agreement.

Q. Well, what protection would RPM have had if
it had signed the, July 13, 1990 proposal, given that
you'e testified that it probably did not give FMPA all
the rights that it had under the St. Lucie 2 license
conditions7

A. Well, I think I stated earlier today that all
the proposals we made had language in there that both

FP&L and FMPA had the right to file for changes in
rates, terms and conditions. That is I'm sure in this
agreement too, without looking. So, that was always a

ALDERSON REPORTING COMPANY, INC.
WASHINGTON, D.C. 20005-5650 (202) 289-2260
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Page 184

10

12

13

potential that either party could request changes to
rates,'erms and conditions. 'o, PMPA did not have any

assurances either that PPL wouldn't call for changes.

Q. Xt's one thing, isn't it, to have a provision
that calls for changes or provides for changes, X should

say; it's another thing, isn't it, to sign an agreement

that puts FP&L at risk that FMPA might come hack and

argue that some obligation outside the, four corners of
the signed contract requires the change in the signed

contractV

A. I guess without agreeing or not agreeing that
FPL was at risk, FPL could certainly have avoided that
risk by just signing the contract that was based on

network transmission. That's what FMPA was requesting.
15 That's what FPL was obligated to provide. And we

16 wouldn't have had a problem.

17 Q.'id FMPA subsequent to the July 13, 1990

18 proposal ever put before FP&L a new draft contract
19 proposal?

20 A. FMPA put before FP&L another proposal in
21 'ugust of 1990, which the July '91 is very similar to.
22 I think there were some minor changes, which in my

ALDERSON REPORTING COMPANY, INC.
WASHINGTON, D.C. 20005-5650 {202) 289-2260
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OFFICIALTRANSCRIPT
BEFORE THE

UNITED STATES DISTRICT COURT
FOR THE MIDDLEDISTRICT OF FLORIDA

ORLAI'G)0 DIVISION

FLORIDA MUNICIPALPOWER AGENCY,

PlaintiE,

V.

FLORIDA POWER k LIGHT COMP&&,

Defendant.

Case No.
92-35-CIV-ORL-22

Orlando, Florida
Friday, February 26, 1993

Deposition of NICHOLAS P. GU&uuELLO

ALDBRSON REPORTING COMPAI'&, INC.
1I11 FOURTEENTH STREET N.Vf.

SUITE 400
WASHINGTON, D.C. 20005

+02) 289-2260
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1 could reach a conclusion that conceptually the Atomic

2 Safety and Licensing Board was stating that the rates

3 should be based on the cost of the networks (Handing

4 document) .

234

Again, I'm not saying that this LP&L decision5 A.

6

7

said the rates will be this or exactly how the rates

would be developed. That I understand is purview of the

10 means what we defined it to be at the beginning of this
11 deposition or as I expanded on at the beginning of this

2 deposition. That's what I get from the LP6L decision as

13 far as the rates or supervision over rates -- and I
14 think we'e said that in all our pleadings or in the

8 Federal Energy Regulatory Commission.

9 I'm just addressing that the between and among

15

16

17

18

complaint, I don't know if you have it in the complaint

but in the pleadings -- that the rates themselves are

under the purview of the Federal Energy Regulatory

Commission.

19 Q. If that's true, they'e under the purview of
20 the Federal Energy Regulatory Commission, why did you

21 make the statement in Exhibit 11 at page four that the

22 words between and among are addressing the same

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREETS N.W

SUITE 400
WASHINGTON, D.C. 20005

(202)289-2260
(800) FOR DEPO
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1 of 1982 at least FPRL was talking in terms of

5 is -that what you'e looking at?

6 Q. I'm lookin at the rg emarks column of item

number six on the attachment of Exhibit 14?

A. It says: Parties to negotiate an agreement.

2 point-to-point delivery with regard to the St. Lucie

3 power?

4 A. Are you getting that from the remarks column,

281

Again, I don't remember being very involved in this part
10 of it until after the settlement agreement so I don'

11 know what FMPA thought back then.

Q. Let me have marked as Exhibit 15 a two-page

13 letter dated May 6, 1982 from Calvin Henze to Bob

14 Gardner of Florida Power and Light and ask you to read

15 that to yourself.
16 (Document marked Defendant's Exhibit
17 No. 15 for Identification).
18 A. Okay.

19 Q. Do you see in the second paragraph of Exhibit
20 15 the reference to FMPA having determined that a plan
21 for delivering St. Lucie to a few delivery points rather
22 than to each city participating in the prospect would be

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREETS N W

SUITE 400
WASHINGTON, D.C. 20005.

(202)289-2260
(800) FOR DEPO
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1 in the best intexests of PMPM

2 A. I see that.
3 Q. Had you begun participating in the negotiation

4 process at this pointV

5 A. I was involved in the analysis of the St-

Lucie project so I know what they'xe talking about here.

Q. And what was going on here'P

A. In looking at the feasibility of the St. Lucie

9 project, I read this quickly, but as Calvin says in
10 here, it would be more feasible for the Cities if St.

11 Lucie could be delivered only to certain delivery points

12 so that some of the cities could continue purchasing

13 All-Requirements instead of having to move over to
~14 partial requirements when they took their generating

15 resource.

16 Q. Did FP&L ultimately accede to FMPA's requests

17 A. The way they agreed to it was they allowed

18 FMPA to designate the delivery points so PMPA was able

19 to designate they wanted St. Lucie to go to only these

20 certain delivery points.
21 Q. Let me have marked as Exhibit 16 one-page

22 letter from Mr. Daniel to Calvin Hence dated Pebruary

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREETS N.N.

SUITE 400
WASHINGTON, D.C. 20005

(202)289-2260
(800) FOR DEPO
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304

1 point that FPL originally sought to put such a cia»e

2 that's discussed there in that paragraph in its Stanton

3 transmission offer to FMPA?

4 A. Z remember them putting a clause in this.

5 Q. FMPA didn't like that clause very much; did

6 they?

7 A. No, they did not.

8 Q. Did that clause end up in the final agreement?

9 A. Zf Z'm thinking of the right clause, for many

10 reasons it did not wind up in the final agreement.

11 Q. Do you recall why FPaL agreed not to include

12 this economic p'enalty clause in the final agreement?

13 A. Seems everything we talk about somehow gets to

14 the client/attorney question here.

15 Q. No. My question was: Do you have any

- 16 understanding as to why FPkL made the concession that

17 eliminated this economic penalty clause?

18 A. Ny understanding is that actually when it got

19 down to the wire and near the last draft of that

20 agreement, FPL agreed to take it out. My understanding

21 is that, from our side of the table, we felt FPL at, that

22 time felt it would not get that accepted by FERC and

ALDERSON REPORTZNG COMPANY, ZNC.
1111 FOURTEENTH STREET, N.W.

SUZTE 400
WASHZNGTON, D.C. 20005

(202)289-2260
(800) FOR DEPO
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that if they filed it that way, it auld not >e

2 acceptable to FERC. So they couldn't get it anyhow

they pulled it out.

Q. Even with FMPA's support, it's your

understanding that FpL felt it could not get such a

6 clause by the FERC2

7 A. Well, like you said, FMPA did not like that

8 clause and did not want that clause in the contract.

MR. THOMEY: Let me have marked as Exhibit 22

10 a one-page letter dated July 24th, 1985 from Bob

11 Williams to Mr. Garrido.

12 (Document marked Defendant's Exhibit
No. 22 for Identification).

14 Q. Have you had a chance to read this2

15 A. X read it quickly, yes.

16 Q. You'e mentioned a couple of times already

17 that FPL always prepared the first draft. There is a

18 statement at the beginning of the .second paragraph that
19 indicates, to me at least, that Mr. Williams +as

20 agreeing that in the case of the Stanton transmission

21 agreement -- and I believe the Tri-Cities agreement was

22 tied to it at this point -- that FPL should prepare the

ALDERSON REPORTING COMPANY, XNC.
1111 FOURTEENTH STREET, N.W

SUXTE 400
WASHINGTON'.C. 20005

(202) 289-2260
(800) FOR DEPO
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1 A. Would you like me to read the whole thing?

2 {}. Why don't you read that one plus page letter
3 to yourself before I ask any questions.

A. (Witness complies) .

5 Q. Was this memorandum written during the

6 negotiations of the transmission service agreement

7 pertaining to the Stanton Tri-Cities pro)ects?

310

8 A. My recollection is that it was.

9 Q. Essentially it's a status report to the

10 executive committee; isn't it?
11 A. It's a status report by Mr. Williams to the

12 executive committee.

13 Q. Right. Do you have any personal knowledge of

14 what the discussion about the issue over paragraph 9.3

15 pertained to?

16 A.'y recollection is that basically what Power &

17 Light was asking for with 9.3 was to be able to be

18 compensated for embedded costs, the typical embedded

19 costs of the transmission system, plus what I think we

20 were calling back then opportunity costs.

22.

Q. The words come back.

A. Yeah, that's right. That was the basis for

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREET, N.W.

SUITE 400
.WASHINGTON, D.C. 20005

(202)289-2260
(B00) FOR DEPO
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the -- my understanding of the basis for FPL adding the

2 9.3 section.

3 Q FMPA was strenuously opposed to the 9 ~ 3

4 section; weren't they?

5 A. Yes.

6 Q. Did the 9.3 section ultimately make its way

7 into the final version of either the Stanton or

8 Tri-Cities transmission service agreementsP

9 A. I believe you asked that question before. But

10 I'l give you the answer again. I know you asked that

11 question before. It did not make it into the final
12 Stanton/Tri-City agreements. However, I told you why I
13 thought it did not make it into the agreement. And when

14 you start with an agreement, it's way out there again

15 and you'e not even close to network transmission or

16 what the obligations under the license agreements were.

17 You take some things out for whatever reason that I
18 don't see what that gets.

19 Q. Could you go over to page two of Exhibit 24.

20 The second sentence states that: "We have negotiated a

21 few good points in the contract on contract demands and

22 replacement power that, we would like to keep.>

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREET, N.W.

1 SUITE 400
WASHINGTON, D.C. 20005

(202)289-2260
(800) FOR DEPO
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Robert C. Williams to the Stanton and Tri-City pro]ect
2 participants to go ahead and approve the Stanton

3 transmission service agreement. Zt's the Stanton- They

4 were saying they'e still retyping the Tri-City one-

5 Q. Zf you go to page three of Exhibit 26 and

6 focus gust on the last two paragraphs. There is a

7 recitation of areas where at least Bob Williams felt
8 that FMPA had achieved some successes I guess would be

9 the best way to put it. Zs that fairP
10 A. I read the last sentence as. very interesting.
11 It says: The issues remaining are hard and difficult to
12 improve upon without losing somewhere else in the

13 contract. That's how the negotiations often vent if we

14 tried to push for one thing here, we lose it over here.

15 I think that's what --.Mr. Williams is sharing a concern

16 that, you know, we'e not getting anywhere. So, ve need

17 an agreement. Stanton is about at this point to go on

18 line. We need an agreement. This is vhat ve got. This

19 is what FPL is willing to give us. And ve moved ahead.

20 Again, you got to remember, Mr. Hence did not

21 vant to litigate if he could help it. The pro5ect was

22 able to go ahead vith this at this point.

ALDERSON REPORTING COMPANY, ZNC.
1111 FOURTEENTH STREET, N.W.

SUITE 400
WASHINGTON, D.C. 20005

(202) 289-2260
{800) FOR DEPO
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1 BY MR. TWOMEY:

2 Q. First let me ask, does the January 17, 1985

3 commitment letter look familiar to you'P

A. I remember such a letter. I don't right now

5 remember what's in it.
6 Q. That vas an important letter in the

7 negotiation process of the All-Requirements TSA; wasn'

8 itV

9 A. What I remember is we vere going hack and

10 forth on trying to make sure we had some commitment from

11 FPL that would allow us to do the All-Requirements

12 Pro)ect, because we needed transmission from FPL for
13 sure. And we needed to he able to move the full
14 requirements customers to a partial requirements rate.

Those two things only FPL -- I mean FPL had to
16 he a party to that. And, again, we had that March 30,

17 '85 deadline and Calvin was working with Bob Gardner

18 trying to get a letter commitment. So ve could move

'19 ahead and go to the hoards of the different cities to
20 get them to sign up.

21 We still needed signed agreements by March 30,

22 '85, hut we were trying to get something ve could move

ALDERSON REPORTXNG COMPANY, XNC.
1111 FOURTEENTH STREETS N.W.

SUITE 400
WASHINGTON, D.C. 20005

(202)289-2260
(800) FOR DEPO



1 ahead and make sure we vere going to make it-
2 was -- I believe it vent through a couple of drafts
3 I remember.

329

4 Q. Mr. Henze and Mr. Gardner, as veil as

5 respective staffs, had been vorking pretty hard since at
6 least August. 1984 to get this letter commitment

finalized; hadn't they?

MR. JABLON: Ob)ection. You'e looking

9 'erplexed. Xt asks him to speculate what Mr. Gardner

10 and his staff was doing.

11 Q. Weren't you part of the staff working on this
12 letter agreement?

13 A. I was part of the staff on the FMPA side. You

14 said Mr. Gardner and his staff.
15 Q. I didn't want to speak on Mr. Gardner.

16 MR. JABLON: X'm ob$ ecting to preserve the

17 objection.

18 Q. Were there intensive negotiations that
19 ultimately led to this January 17, 1985 letter of
20 comrrd.tment?

21 There were a lot of discussions back and forth
22 and drafts. You keep trying to characterize them as

AL'DERSON REPORTING COMPANY, XNC.
1111 FOURTEENTH STREETS N.W.

SUITE 400
WASHINGTON, D.C. 20005

(202)289-2260
(800) POR DEPO
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1 negotiations.

2 Q. I didn't mean to use pejorative terms.

3 A. There were a lot discussions hack and forth.
4 FPL had a pretty strong position aad I'd say this letter
5 was FPL's position.. This is what we'e goiag to do.

6 This is what -- and Calvin. We .had a meeting deadline.

7 Zt was important to the All-Requirements Pro)ect. There

B was savings that were accrued to the cities.
As far as the All-Requirements and these time

10 constraints and Calvin is not wanting to litigate if he

11 could help it at that point, we were able to put the

12 project in place with what was finally agreed to. That

13 is not true when we got to the ZDO prospect. Zt was not

14 feasible to put the ZDO project together based on what

15 FPL,was willing to'agree to on transmission.

16 Q Was Mr. Guarriello at this time telling Calvin
(

17 Henze that he should litigateV
A. In answer to the question, I'm not sure what

was done in front of attoraeys or what what wasn't done

20 in front of attoraeys.

21 Q. Was the issue of contract demands regarding

22 load following resources an important issue in the

ALDERSON REPORTING COMPANY, ZNC.
1111 FOURTEENTH STREETS N.W.

SUITE 400
WASHINGTON, D.C. 20005
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1 negotiations for the A)1-Requirements TSA?

2 A. Zt was an important issue in the

3 negotiations. Xt was an attempt to try to get something

4 that would be more reasonable for PNPA.

5 {}. What was PNPA's position on that issue?

A. This is where it was very clear. PNPA's

7 position on the issue was they wanted network

8 transmission gust like they were getting from Plorida

9 Power Corp for the All-Requirements Pro)ect, which we

10 were 5ust in the process of agreement with Florida Power

11 Corp. FPL said no. Zt's point-to-point.
12 So, it was an attempt to at least get

something that vas going to he point-to-point that was

14 more workable than gust resource hy resource on annual

15 contract demands. It really had nothing to do with
16 point-to-point. Xt was should it he annual contract

17 demands on each resource? Or could ve break out the

18 resource to have. annual contract demands only for
19 resources that vere somewhat hase load resources that
20 were used more often and have monthly contract demands

21 for resources that vere more peaking type resources.

22 {}. Did FMPA ultimately succeed in getting monthly

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREET, N.W.

.SUITE 400
, WASHINGTON'.C. 20005

{202)289-2260
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1 contract demands for the peaking resources'

A. PMPA got monthly contract demands for the

3 peaking resources, but tied to that hy PPJ was that
4 there would be excess demand charges and subsequent year

5 demand charge penalties. And I remember very clearly
6 discussions with FPL that there was potentials for
7 double and triple transmission charges. I want to say

8 cpadruple, but Z don't know if Z could go that far.
But it was finally agreed to monthly demands,

10 but they put on excess demand charges in subsequent year

11 adjustments charges, which are in the current contract.

12 Q. Z gather by the fact that a monthly demand

13 charge went in, coupled with the other things that you

14 fust.mentioned, that FMPA thought that that provision
15 was a better provision than strict annual contract

16 demands.

17 A. That's correct.
18 Q. Did you regard obtaining the monthly contract

19 demand provision as something of significance, you being

20 FMPAV

21 A. We regarded it as something better than what,

22 we were initially offered.

,ALDERSON REPORTZNG COMPANYi XNC ~

1111 FOURTEENTH STREET, N.W.
SUZTE 400

WASHZNGTON, D C. 20005
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1 Q. Were you aware of any other contract that

2 Florida Power & Light had with any other utility that

3 provided for monthly contract demands?

4 A. X think the agreements with Seminole had

5 monthly contract demands on a different basis, not

.6 seeking resources on a monthly basis ind monthly peaks,"

7 but X'm not sure.

8 . Q. Based on the negotiations with Florida Power &

9 Light over the All-Requirements power TSA, is it fair to

10 say that Florida Power & Light felt it was making a

11 concession when it acceded to FMPA's request for monthly

12 contract demands for certain units?

13

14

MR. JABLON: Ob) ection.

A. X don't know what FPL was thinking in their

15 minds.

16 Q. Did you have an understanding that FP&L

17 regarded its acceptance of your monthly contract demand

18 request as something of a significant concession?

19 A. They expressed to giving a concession, yes.

20 Q The cover letter on Exhibit 32 has a statement

21 from Mr. Hence that, to me anyway, suggests that he is

22 very much appreci'ative of FPL's assistance in meeting

ALDERSON REPORTXNG COMPANY'NC.
1111 FOURTEENTH STREETS N.W.

SUITE 400
WASHXNGTONg D.C. 20005
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1 FMPA's tight time schedule. Was that a view that you

2 shared?

A. I don't remember hack then if I shared it.
Q. You got a copy of this letter and attached

5 letter agreement; didn't you?

6 A. Yes, I did. One thing did pump into my mind.

7 I remember after all this, when we got down to the wire

8 in March, if I'm thinking about the right contract,

9 there was a meeting where it almost fell apart. Ron

10 Souknight comments I think we raised that in our

11 interrogatories that, we could he back at square one.

12 And that really shook everything up. I mean,

13 negotiations were pretty one-sided. Watch out. If you

14 'tart making any waves, we might be starting hack to

15 square one and we were faced with a March 30 deadline.

16 This meeting was in March.

17 MR. TWOMEY: Let me have marked as Exhibit 33

18 a letter from Mr. Guarriello. to Mr. Hence dated January

19 24, 1985, attaching some written descriptions of two

20 items, one of which is the -- pertains to the

21 negotiations with Florida Power E Light over the

22 All-Requirements TSA.

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREET, N.W.

SUITE 400
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{}- X'm going to direct your attention,
Mr. Guarriello, to pages five through nine of
Bxhihit 35, where it appears that you are listing
several items that PPL has agreed to and at the top of

5 page five X see a reference to Lon. Xs that a reference

6 to Lon Bouknight2

7 A. Let me gust check Lon was at the meeting. X

8 think that vould he Lon Bouknight.

9 {}. X know some of this handwriting is hard to

10 read. But to me it appears that FPL is making

11 compromises to various items. Am X reading your notes

12 correctly2

13 A. Xf my memory going hack that, far serves me

14 right, what we had done is ve had this draft contracted

15 -- I don't know if it was the meeting before this or

16 what. Re went through it and came up vith a list of

17 items that FPL was willing to discuss change and same

18 items they said they vould not change.

19 And X remember we had a list of X items. For

20 scxne reason fourteen Jumps inta my mind, but it, might

21 have been more than that. Me had a list of,X items that,

22 FPL said we would he villing ta discuss that. Me vent,

ALDERSON REPORTING COMPANY, XNC.
1111 FOURTEENTH S'GREET, HoNe

SUITE 400
'WASHINGTON, D.C. 20005
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1 back and forth on it a little bit. I think what

2 happened at this meeting, we said this is what we'

3 like, and PPL came hack through Lon and said that we can

4 do this or on this we'l change it this way.

So, I would say -- I don't know if you would

6 use the word concession--

7 Q.. Compromise I believe.

8 A. Compromise -- to use compromise. It wasn'

9 all concessions. It might have been things PPL said it
10 was going to be this way, which is more of their way of

11 wanting it. I haven't--
12 Q. Item number one says will back off the

13 reactive provisions in section 14.1 and 14.2. I know

14 it's a long time since you sat at these negotiations,

15 but was that a concession on FPhL's part, as you best

16 xemember now?

17 A. That was a -- wasn't a ma)or concession, but

18 that was a concession.

19 Q. How about gust paging thxough, looking at page

20 six, item four, when it seems to he easy to xead. Did

21 you view that as a concession on PPL's part?

22 That to me -- I mean, I'm not -- that looks

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREET, N.W.

SUITE 400
NASHZNGTON, D.C. 20005
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like a legal one. Challenges -- I'd have to look to my

2 lawyer and say was that a concession or not a

3 concession.

4 Q. Is it fair to say at. this March 6> 1985

5 meeting there was give and take on both sides?

6 A. Again, when you start with an agreement a

7 month before that the other side had drafted it exactly

8 the way they wanted it, when you say there was give and

9 take, you start with something that is exactly the way

10 you want it and man't avon cloca to vhat was called for
11 under the license conditions as far as network

12 transmission goes, or anything that will give you that

13 type of an arrangement, I'm having a hard time calling
14 it give and take.

15 There was some changes made by FPL. No

16 question about that. But it was starting with something

17 that was )ust way over on the other side.

18 Q. You aren', suggesting, are you, that FPL did
19 not fairly attempt to reflect the January 1985 letter
20 commitment in its February 11, 1985 draft contract; are

21 you?

22 A. Not at all. The letter agreement was the

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREET, N.W.

SUITE 400
WASHINGTON, D.C. 20005

{202) 289-2260
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1 same, way over on the left side too.

MR. TROMEY: Let me hive marked as Bxhibit 36

345

3 some more handwritten notes, apparently your notes dated

4 March 11, 1985. And they apparently reflect a FMPA/FPL

5 meeting on the A11-Requirements contracts.

(Document marked Defendant's Exhibit

No. 36 for Identification).
8 BY MR. TWOMEY:

9 Q. Focusing guet briefly on pages fifteen through

10 nineteen of these copious notes, it appears, beginning

11 on page fifteen, that'there had been some negotiations

12 and then there was a caucus and then FP&L came back with

13 vt.at you describe as "counter proposals." Do you see

14 that, towards the bottom of the page?

15 A. I see that.
16 Q. If you take a minute and page through some of

17 these items, I simply want to ask you whether it's fair
18 to say that there was give and take at this meeting with

19 the same subject of the same caveat you expressed in
20 your last answer to my question along the same lines,
21 that FpaL -- FMpA was negotiating at this point from a

22 position of weakness.

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREET, N.W.

SUITE 400
WASHINGTON, D.C. 20005
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1 A. Again, subject to the answer of the last
346

2 question the way I phrased it, in was that list tha«as

3 trying to narrow down some, again, which FPL said no,

4'e'e going to keep it our way, some which they agreed

5 to make some changes to.
One of the major issues that they would not

7 agree to a change to that was a ma)or concern to FMPA at

8 this time, which did get resolved in FMPA's view as

9 fair, was that Clewiston would not be able to be added

10 to the All-Requirements Project.

11 Q. How about a concession that FP&L did give

12 into? Let's go to page nineteen. Isn't it correct that

13 EGA was looking for Section 206 rights and negotiations

14 and ultimately they got those rights through the

15 negotiation process?

MR. JABLON: Ob)ection.

17

18

A. Your

MR. JABLON: Calls for a legal conclusion.

19 Q. Just asking you to look at your notes and try
20 and recollect as best you can the back and forth on the

21 Section 206 clause that appeared in several of your

22 notes'.

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREET, N.W,

SUITE 400
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2

3

6

7

A. I guess I really would have to say the way

this is reading: If could meet overriding -- it's hard

to read this word, but I believe it says -- interest
test. Sort of Lon saying we'l give you the 206 if you

could meet the overriding interest test.
Not being a lawyer, I couldn'. tell if that

was something we got or didn't get. It didn't say I'l
8 give you 206. It said I'l give you that if you could

9 give 206.

10 Q. 'ome 206 got written into the final version of

11 the 1985 TSA; didn't itP
A. I really can't remember. I'd have to look.

13

l
16

X7

20

21

22

I'm not sure.

0. We can look at the contract.

MR. TWOMEY: Let me have marked as Exhibit 37

some additional notes by you that are dated the next

day, March 12, 1985, again on the subject of the

A11-Requ5.rements contract.
(Document marked Defendant's Exhibit

No. 37 for Identification) .

BY MR. THOMEYt

Q. If I could direct your attention to the first

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREET, N.W.

SUITE 400
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OFFICIAL TRANSCRIPT
BEFORE THE

UNITED STATES DISTRICT COURT
FOR THE MIDDLEDISTRICT OF FLORIDA

ORLANDO DIVISION

FLORIDA MUNICIPALPOWER AGENCY,

Plaintiff,

V.

FLORIDA POWER A. LIGHT COMPANY,
a Florida corporation,

Defendant.

Case No.
92-35-CIV-ORL-22

Orlando, Florida
Friday, February 26, 1993

Exhibits &om continued deposition of NICHOLAS P. GUAMUELLO

ALDERSON REPORTING COMPANY, INC.
1111 FOURTEENTH STREET N.%.

SUITE 400
WASHINGTON, D.C. 20005
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FLCNIDAMUNICI)ALKIWER AOENCV

CALVlNk. HiKZfQ~ IAnoyer

Nr. Robert J. Cardner
Senfor Vfce Presfdent
Florfda Power 4'Lfght Company
P.O. Box 529100
Niamf, Florfda 33152

Dear Bob:

~y 6, 1982
DEFENDAÃFS

QXHETI'micric,

4~/rs acorn

I.

Thfs letter outlfnes the plan for delfyery of St. Lucfe power
.that'e dfscussed wfth'you'and Ken Panfel at our meetfng on lay 3.
Me apprecfate your'receptfveness to the plan'and your offer to respond
fn wrftfng on or before Nay 14.

In revfcwfng the many condftfons assocfated wfth the .St. Lucfe
pro5cct the Agency has determfned that a plan for delfvcrfng St. Lucfe
power to a few delfvery pofnts, rather than to'ach cfty particfpatfng
fn the pro5ect, would be'n the best fnterest, of'he Agency. Me also
belfevc that the plan befng proposed fn,thfs litter would have sfgnff-
fcant benefits 'to your Company. He are therefore preparfng to Nake
a~rangements to fmplement thfs plan.

The plan proposes that the capacfty allocated to generatfng
systems dfrectly fnterc'onnected wfth the Florfda Power 4 Lfght system
would be'elfvered tq those systems. Thfs capacfty fs about 52 St's
of the 70 l%'s avaflable to the Agency from the pro5ect. The remafnfng
approxfmately 18 t%'s, currently allocated to generatfng systems fnter- .
connected wfth Florfda Power Corporatfon and 'non-generatfng systems
fnterconnected wfth FPL or FPC, would be delfvcred to one or two of
those generatfng systems fnterconnected wfth you. Me are currently
thinkfng about delfverfng thfs power to Ft. Pierce and Yero Beach.

The beneffts of thfs plan to FPL would bc that the complexfty
of makfng the dclfverfes would be sfgnfffcantly reduced since there
would. be seven delfvery pofnts rather than nfneteen., En addftfon,
your Company would not have to be concerned wfth provfdfng back-up
power for thc St. Lucfe capacfty sfnce all dclfvcrfes would be made'o

generatfng,systems capable of provfdfng thefr own back-up. Further-
,more, FPL could expect that thc requfrements for PR servfce ~ould be
reduced by'thc 18 tM's.befng delfvered from St. Lucfe.

00330~

hf lOoiae: ~~Soka%.aP 80eS15~C~~lpO.S . IOll4frdd ~.FL52xetoal) 22445i
: ~ado ~MPc&. ~ ~2 Lotto B«xr ~~anno.R. %6Cei[Xe~ aalu.yg~
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t'.r. Pobert J. Gardner
florida Power 0 Light Company
I'wy 6, 1982

The, Agency members would also experfence a number of a««tages
from the proposed, plan. For those systems fnterconnected with FPC Che
plan eliminates the penaltfei,associated wfth double ~heeling charges
and losses of transmission over two,systems. ,For those Nembers who are

'urrently a'tl-requfrement customers of FPt., no, delfverfes of St. lucfe
power ~ould'e 'made to their delfvery points so that delfverfes to
those systems would contfnue to be made under, the all-requirement rates.
These benefits result fn an fmprovement fn the ffnancfal feasfbflfty of
the prospect and can be expected to have a posftfve effect on the fnter-
est rates on the Agency St. Lucfe prospect bonds.

l thfnt Chat a.careful revfew of Chfs proposal wfll show that ft
fs.beneficial to all. concerned. ,As you suggested during our discussion
ft would be a good idea to have i written response 'from you fndfcating
that you would have..no objections to the fmplementatfon of thfs proposal.
Our underwri'Ceis'ave fndicated that your letter would be helpful fn
s'upporting the sale of our bonds ff ft fncluded a statement to the effect

:Chat deliveries made to all-requirements customers of FPL, who will be
participating in the St. Lucfe p'ro$ ect but not recefvfng delfvery of St.
Lucfe capacity and eneigy, would continue to be charged at the all-require-
ments rates.

lt should be recognfzed that fmplementatfon of thfs proposal fs
dependent 'upon the acceptance of the Agency members and on the continu-
ation of the economic'factors upon which the proposal fs based. Should
the'members not respond favorably Co Che propoial, or should the economic
factors change at some future 'time we would, upon sufffcfent notfce to
you, request that deliveries be rescheduled to the participating members
of the project so requesting delfvery.

As we discussed it is fmportant for the Agency to submit fts
contracts and bond resolution for validation at the earlfest possible
date. Since there will be changes to Che'documenCs for fmplementatfon
of this plan and since Chere is a meeting of the Kxecutfve Conmfttee
scheduled for Pay 21, your response by no later than Yay 14 would assist
us in being'ready for the Executive Coamfttee meeting.

Our discussion of Pay 3 covered all of the detafls we could thfnk
of at the time regarding this proposal. However, should you have any
addftfonal questfons or need addftfonal fnformatfon please don't hesitate
to contact me.

Sfncerely yours~~~

Ca 1 v . e

CRH:ww
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Il
Mr. Calvin R. Henze
General Manager
Florida Municipal Power Agency
Orlando Central Park Suite 100
7201 Lake Ellenor Drive
Orlando, FL 32809

Dear Cal:

RECEIVED

JUL 1.8 $85

ROUTE

NEWMAN & HOLTZINGER. P.C.

0

4

fLORIOA POWER 5 LIGHT COMPANY

July 16, 1985

This letter is in response to your letter to Bob Qardner of June 27, 1985, and to Bob
WiDiams'etter to me of July 10, 1985, where FMPA requests a commitment from FPL
for the firm transmission of 83.5 MW of the output of Stanton Unit No. 1 to the Cities of
Fort Pierce, Homestead, Key West, Lake Worth, Starke, and Vero Beach.

e have conducted studies which indicate that, based on the revised assumptions
escribed in Bob Williams'etter of July 10, 1985, FPL has the ability of providing the

requested transmission service. As stated;in my letter to Bob WiQiams of July 12, 1985,

~

~

~ ~

~

~ ~ ~ ~

~

~

~

any commitment to provide'ransmission service by FPL is conditioned upon there being
no significant changes to the'assumptions provided by FMPA which were utilized in the
analysis of the instant request between now and the time when the appropriate

~ 'contractual arrangements for transmission service are executed. FMPA 'should notify us
h a timely manner if there are any changes to these assumptions to enable us to properly
evaluate their impact oh the FPL system.

Our study has revealed that beginning in 1989, under certain conditions, the provision of
'the requested transmission service i'mpairs FPL's ability to purchase ecoriomy energy that
FPL anticipates will be available from neighboring utilities. As such; it may be necessary

t «r the contractual arrangements for the requested trnnsmission service to recognize this
limitation with the incorporation of appropriate pro'visions which specify either (a) that
FMPA will compensat FPL for any economic penalties it may incur as the result of
providing the requested transmission service, or (b) that FMPA will bear the cost of;any
facilities required to eliminate thi limitation.?n addition, the contractual arrangements
will require that the aforementioned FMPA member cities. provide sufficient reactive
co mpensation and control to maintain voltages and reactive flows within the appropriate
hmits.

DEFENDANTS
HMSrr

V

Es' ~ ~
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

FLORIDA MUNICIPAL POWER AGENCY~

Plaintiff,
Ve

FLORIDA POWER 4 LIGHT COMPANY~
a Florida Corporation, ~

Defendant.

CASE NOe 92 35 CIV-ORL-22

RESPONSE OF PLAINTIFF FLORIDA MUNICIPAL POWER AGENCY
TO DEFENDANT FLORIDA POWER 4 LIGHT COMPANY~8

RE{}UESTS FOR ADMISSIONS

1. On May 26, 1981, the Nuclear Regulatory Commission,

pursuant to a Memorandum and Order hy the Atomic Safety and

Licensing Board dated April 24, 1981, issued the St. Lucie Unit

No. 2 License Conditions as Amendment No. 3 to the St. Lucie

Plant Unit No. 2 Construction Permit.

Deny, but admit that on May 26, 1981, the Nuclear

Regulatory Commission (~NRC~) gave notice that hy Memorandum and

Order by the Atomic Safety and Licensing Board dated April 24,

1981, the NRC issued the St. Lucie Unit No. 2 License Conditions

as Amendment No.-3 to the St. Lucie Plant Unit No. 2 Construction

Permit.

2. The St. Lucie Unit No. 2 License, Conditions became

effective on or shortly after April 24, 1981.
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Licensing Board of the Nuclear Regulatory Commission on March 10,

2982 ~

Admit.

25. FMPA vas avare of the St. Lucie Unit No. 2 License

Conditions at the time they became effective.

Admit.

26. FMPA vas aware of the other documents listed in
paragraph 15 of FMPA's Supplemented Amended Complaint at the time

they took effect or vere filed.

Admit.

17. FMPA was represented in the negotiations for the

Existing Transmission Contracts and the Superseded Transmission

Contract by counsel and other negotiators vho understood FMPA's

rights under the St. Lucie No. 2 License Conditions and other

documents listed in paragraph 15 of FMPA's Supplemented Amended

Complaint.

Admit.

18. FMPA vas represented in the negotiations for the

Existing Transmission Contracts and the Superseded Transmission
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ENERGY SUPPLIED BY FP&L IN RELEVANT MARKET
1981-1992

Year

1981

1982

1983

1984

1985

2,543

2,467

2 357

2 372

2,684

1,264

808

852

649

738

Total
Energy

II i ~FPk

e a a a w (G~) a a w m a a

L'r
(Percent)

49.7

32.7

36.2

27.4

27.5

1986

1987

1988

1989

1990

1991

1992

2,750

2,901

3,060

3,257

3,280

3,339

3,285

744

843

674

615

590

392

491

27.1

29.1

22.0

18.9

18.0

11.8

15.0

Exhibit 10 (page 3 of 6)
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SOURCES OF CAPACITY FOR RELEVANT MARKET
Summer 1992

FP8cL Supplied

Local Generation

Remote Generation

Other Suppliers

Total

92.0

542.0

213.4

947.4

Percent

57.2

22.5

6

100.0

Exhibit 11 (page 2 of 4)
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J~ l>t1M'8'~ I Kl& PT 1 SE &FICE TO 12828728582 P. 83

Integrated Dispatch and Operation Study

Preliminary Phase ll Results

Saptamberg 19BQ

Page 31

XDO VEST RESULTS

Case 1, - hll Systems Participate

hs can be seen on Table ll, IDO Vest Case 1 resulted in projected
cumulative savings of gl68.4 million on a total basis during the Study Period
(401.2 million on a present. vorth basta). Although the cumulative savings for
all systems shovn on Table ll are posttive, as can be seen on Table 12, annual

loses ~ arc projected for a'o'Tcl al systems in one or more years.

Case 2 - Nthout Tallahassee

Tables 13 and 14 suamarise the results for IDO Vest'ase 2 ~ vhi
assumes that the City of Tallahassee does not participate in the project. hs

can bc seen on Table 13, cumulative Study Pertod savings are projected to be

4113.S million (4Sd.l million on a present vorth basis), vhich savings are
about 32K less than those projected for Case l. Hovcvcr, projected individual
systems savings sho'vn on Table 14 for Case 2 increased slightly ae compared to
Case l.

Case 3 - Mlthout Tallahassee and Caiaesvtlle

ha compared to Case 1 ~ the projected cumulative savings asaumtng that
neither Tallahassee nor Catnesvtlle participate are about 6$ X less than the
Case 1 results. ia can be seen on Table 15, projected cumulative savings for
Case 3 of 450.1 million (j30.0 million on a present vorth baste) ars projected
for the Study Period. Zn addition to the total group savings being reduced in
Case 3 as compared to Casa 1 ~ the projected individual system results
contained on Table 16 also ehov reduced savings for all systems.

Xt must ba noted that tha projected total economic banaftta of tha

IDO Project are extremely sensitive to the assumpttona made regarding

generation expanston plans'he arrangementa batvasn Parttcipants, the

TOTAt P. 83
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availability of and pricing of transmission service over the FPC and FPL

systems, and other contractual arrangements between FMPh and third parties
that would be necessary in the hlternative hrrangements. Differences between

generation expansion plans or contractual arrangements finally developed and

those assumed herein, such as obtaining tiansmission service from FPL and FPC

under an annual or monthly contract demand basis as is currently used in many

existing agreements in lieu of a 4/MHh energy basis as is assumed herein,

could significantly increase the costs projected under the hlternative
hrrangements and could reduce or eliminate the projected benefits of the IDO

Project contained herein or could result in projected losses.

PRIRCIPLL COHSIDERhTIOKS AD hSSUNPTIOHS

In the preparation of this Report, we have made certain assumptions

with respect to conditions which may occur in the future and with respect to

transmission and other arrangements that would be available in the future.
These assumptions are dependent on future events, and actual conditions and

arrangements could differ significantly from those assumed herein. To the

extent future conditions and/or arrangements differ from those assumed herein,
the projected economic benefits of the IDO ProJect contained herein could be

reduced, eliminated or could result in losses.

In addition, for our projections, estimates and studies, we have used

and relied upon certain information provided to us or prepared by others

including (i) information and assumptions provided by FMPA or by the

participating systems; (ii) 'reports filed by FPL, FPC and the participating
systems with state and federal agencies or associations such as the FPSC, the

FCG and the FERC; (iii) information developed by FCG related to fuel cost

projections and other cost and operating data; and (iv) other data and .

information available in reports 'published by state or national
organizations. While we believe the sources of such information and

assumptions to be reliable and the use thereof to be reasonable for purposes

of this Report, we offer no other assurances with respect thereto, other than
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1 Q. But do you recall any other information which

2 FMPA failed to give you which you believed to be

3 necessary apart from how FMPA intended to dispatch its
4 system?

5 A- I can only recall a couple of other items that
6 was discussed and that was any new resources that you

7 anticipated and any retirement of resources that you

8 anticipated. But, again, I do not want to represent

9 that's a full list, and others had looked at that.
10 Q. And you asked for that information?

A. As I recall, we did.
12 Q. Did FMPA give Florida Power 8 Light, do you

13 know, information how it would anticipate it would
II

14 operate its units under an average and worse case

15 scenarios?

16 A. I do not recall specifically.
17 Q. One way or the other?

i

18 „ A. One way or the other.
19 Q. What kind of information does FP&L have

20 available to it as to how it intends to dispatch its own

21 units in the future?

22 A. Mr. Jablon, that is an area which I am not

121
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P~jof7

~se H=(()($5ojiiHis~«uiir
Scrstce AilTears

Indctendca Arranlnncnr INDII
I

00��A~�~:
I0 IN l

lr).ORIDAMl)NICIPAl.POWBR AGFNCY
IUORoles Danale Saudi

tsdc)tcsutcsl heros~cut
U*s

BNBRG~RBtaATBDC~SUM~M
(con d)

19CO 1991 1992 1993 199k It95 1997 19%

II
82
83

85
84
87
88
dt
90
tl

FPL-PR
FPC PR
GaslR caus
Diced
FPLSTLT
Oib9can
Colen

SutcaatTaal Coca
EncrST Na Served (ENS)
Dunp Encr$ 7

Taal Taal Coca

Variable 0 A M Cons Iksr'rouBC
41 Cl
42 CC
4) PLachasca(Non-FILFPC)

FPL-CLE(FR)
45

Nrulcn'4

Coal
47 FPL - PR
48 FPC - PR
49 Gael'an

Diesel
7 I FPL SI'4T
Tt OioBcsn

Cogcn
TI TcaalVariabtcOR MCocs

aal Coca Ssuion
7$ CT ~

74 CC
Puacbs sea (Non-FILFPC)
FPI. - CLB(FR)
Nuclear

$(OCO)
$(000)
$(OCO)

$(ON)
$(ON)
$(000)
$(OOO)

$(ON)
$(ON)
$(O)
$(OCO)

$(0)
$(OCO)

5(ON)

$(ON)
$(ON)
$(ON)
$(ON)
$(oco)
$(OCO)

$(ON)
$(ON)
$(OCO)

5(0)
$(OCO)

5(ON)
$(OCQ)

5(ON)
5(OCO)

$(OOO)

5(ON)

4)
828

519

l)ttt

JI2

4859

IJST
5 dao

$ 2352
4D2

11,1 IO
5,N9

lt,i51
15 379

144
5,747
i,i32

327
8),434

244

Q))
81,450

42
1,75t

432

0
0

tD
7
0

II4
0

3,4D

1320
13,(4$
IT,IO
2,179
33(5

IIJTI
4,719
Itj)2
IJPOI

1)$
TPI3
5378

4,427
ttt
[II)

94322

Ill
I)II0

0
0

NI

0
1,09I

ll
0

ISS
I

JPI I

IPII
IJ,ISI
17,727

t,i$3
482)
494$
4.774

ITP2$
15,7IT

231
9391
4.4 JJ

18 1,702
252
(IO)

IILI74

112 171 12$
I)lti 41IT 3344I 0 ~I I 0

SOI III III
0 0 0
0 0 0
0 0

IP0$ I,lit 472
13 I2 38
~ 0 0

Ill 504 $ 10
0 0 ~

4.009 Ijtt 5375

I,TJI 4213 I330
141$ I 1230 (9,082
II302 21.027 21310

7$ 1 ~ 0
3,484 Jj'll )jtt

IOJOI IOjct I I.OOI
I.I41 333$ JJ 93

l$.44) 1$ ,012 18.455
1232$ 12,7)$ 7.42t

245 499 419
93l0 10.4$ 0 O.III
$JHJ 4,058 4,IO I

~$
~$ ,7 tt 98354 104278itl 4$ $ 133

~5) (41) Lt.)
~4.151 99350 10334

153
3387I

I
Ilk

799il
522

,5397

M4(
20 382
24J99I
33)$

II.I23
4,7$ 1

IT,III
9371

Ttl
8343
44)I

I+I
l)4948

183

L3$)
114,113

$98
5,492

0
529

0

4
920

54
0

580
~ 0

837)

4.42$
3IP
13.701

0
4.1 24

12.047
8303

15,490
10,44til
S.tol
75IS

IT)
119.414lit

LSS)
119,170

572
I.atd

0
0

ITI

0
0

784
I5

-$5I
0

8.130

4.491
JJPJJ
IIjil

0
JA75

IIAIT
tel(9

14PST

822
9jiI
7P$ 7

$g
I)i(243lil

(II)
I)tk393

Ili
5.oat

0
0

$9J
0
0

571
IJI

547
0

7327

Ijtl
31PD
4353

4.417
2$P 14

735 ~
D.icl
7340

td44
d,idi

LTO

138,725
ITI
(9))

134848

$72
5384

0
0

5$ 9
I
0
0

492
II
0

'4)I
0

T,TIT

$,484

ISP 14

434$
25392
IJP22

top�($

t,ltd
892

IOJN
9424

4D
ISI,IO)

187
GTI)

155,I II

552
S,TIN

0

$77

0

Tit
72

45$
0

8329

$ ,495
3S.779
2o.iil

0
I,I93

27J14
14,1so
23,470
10321
kjD

11327
lo34$

4lg
ITLO92

147

lQ)
17 1.174

tg)2
5PJI

0

432
0

ltT
54

738
0

t,ilt

032titjtl
34329

I,t)I
27377
14.4(7
15PI9
ttjtJ

1,195
12,0$2

$ 4438
TOI

194485
380
LM)

(94781

137 I
4350

0
0

480
0
0

913
40

831

10,10$

I)397
44.474
35389

0
5394

2tjCT
1934I
17jlt
IJ,ID
tg9$

14874
14334

N~
58,784

5$0

2(IJI9

l,iii
4.774

0
0

431
0

0
t,( 44

0
859

IOPTO

ITPJI
50317
37378

IP22
30,0JT
22,1 14
21342
14)ITO

IIP27
IIASI

839
2)2J Jt

4tJ
(84)

D49I4

I,ill
434k

0
0

778

0
1,130

lco
0

tit
0

11329

14Bit
$4947
35,172

4,047
34578
24310
2$ ,730
ITJII

2,1$ 3
14Ptl
ISJ tl

4~$

2~923
7SJ

247399

2,474
tgtt

0
0

447
0I
0

771
11$

1,029
0

14377

tt,iil
72P39
12.0I4

$302
3534$
29354
34,ICS
12.024
tjoi

14.OTJ
)7.422

270384
47
(47)

27)344

2354
933 3

0
0

Iot
0
0
0

143
0

t,titI
II.I95

2832)
75.00
7JII

OPH
37j45
31,ISI
47.950
148CS
3jti

IT.IIO
Itjao

28((082
7$ 4

(83)
2NL753

t.iiltjtl
0
0

78$
0
0
0

IIT
199

0
tgtt

lgti

30,447
78,001
J,iii

4,124
39jol
34,(98
41 358
IJPSS
4385

IO,IS9
2 I.lcd
~O)

314382
841
(85)

315,058

92
93ti
t5

Addlionsl RIU's
RTU Opcracnatdatbht cnarsc
Micctlancous AAG
Ad4Sianal Statl

Tact FMPAAdd. ARG

5(ON)
5(ON)
$(ON)
$(ON)
$(ON)

Fair DhfGS-OIA;Back: EFJldrutACAA; Uaar: ABJI.. Darr Ja )ad- 9 r
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Petr. roy 7

sse

ohio(Ptopct
Ifii~auor(t

Service AilYears
Indcpcndcta hrrsngcmetct ITIDOI

Sn ctd

Unla I9 1949 I9% Ittl

lrIA)RII)AMUNICIPAI.POWPR AOPNCY
IDOpro)ca Damage Study

lotkyeodeol.hrr~
1992 199) 1994 1995 1994 1997 19% Ittt 2000 2001 2002 20452004 2005 2404

tU~RCI AC~~CAR SLCOttRU~UUAR

97 Atcrsge C~aiytl Aterage Unh Coc
Coc

f~LongTcrm - Kit
100 Atcrage Cspaccy
I8 1 Aterage Ung Coc
lt? Coc

ILomec cal D -A~
lt) Accrete Capacity
IN Atcrsgc Vng Coc
18$ Coc

(MW)
(SAW-)r)
5(400)

(MW)
[SAW)r)
$ (OCO)

(MW)
($8W~)
S(OOI)

)l.l
)fAl
1,052

~.40

~Ao
0

S)3 34.0)ill 3?jo
1.103 1,110

0.4 0.44'.00
~ 0

~A 0.0
4?to 0JO

0 0

)7.0, 3$.0 158
3).0) )$ .94 34.77
1322 1344 5ll?

~.0 0.0 243
O.OO O.OO

Ill�)i

4 0 ).IOC

33 5 ~ Sk
3434 3U) 3832

121 18T IN

00 04
0 00 0.04

0 ~

4$ .4 4$ .0
12444 14924

5 400 c.114

5k 0.0
4038 0.00

202 0

0AI l.o 0.4
0.00 0AO 0AO

0 ~ 0

4$4 4$ .0 4$ .0
15188 1$$24 ITL42
4,925 1,1 22 1,114

~ .~ 0.~ 0.~
0do 0.00 0.00

4 0 0

04 0.0 04
0AO 0.40 OAN

0 ~ ~

4$ 4 4$ .0 CSEE

lt?,15 2(087 24$AO
8,447 t,igt II.N1

Ok 0.0 ok
0AN 0.00 0AO

0 0 0

~4«4.0
4.00 0AO

4 ~

CSEE 450
?STA? 27174
I IjQ I?327

0.0 40
OAO 0.04

0 0

0.0 00 0.4
0AO 4.00 0.00

~ 0 0

4$ A 4$4 454
2N.tl 3125$ 33CN
l)37I 14,04$ 1$ ,128

44 00 04
0.00 0.00 4.00

4 0 0

~ucjs~lR 'remcntc
Average Capacity.

IOC FPV
141 - JBH
108 GCS
109 - CLE
I I~ FMP
111 Tael
I I? ARersge Vng Coc

Ccmt
II) - FPV
Ili - ARP

(MW)
(MW)
(MW)
(MW)
(MW)

(SAW~)

S(0)
S(IOI)

9.4 lA
245 23.1 219
4A iC 4A
~.0 0.0 00
0,0 0,0 Of

)Ro 34 7 3S.9
15$ .14 155.1C 15534

1325 1394 1344
4j?i 4392 4347

48 48
283 273
iA 4A
48 4A
~ 0 00ii3 4?A

15$ .14 'I)l14

)A
228

SA
00

343
!55.14

1,4N 1st 531
$350 5JI94 Sglt

13 0.0 Ro
2)A 2C3 343

$ C SA SA
iA 4.4 4A
0.4 0,0 H

35.1 34.2 403
14134 (87AS (8981

209 0 ~
$,4N 4,171 TANT

~4 4.0
31.7 42?

CA TA
4.4 5.0
40

4$.9 $ 4A
ltL$8 ?N3$

~ ~
(0,979

~A 40
453 4$2
ok 9.0
$ .0 54

0 ~
SA 42?

21142 22732

00
SL)
9.0
5A
4 ~

4$ 3
?SL?9

~ ~ ~
IU82 !4.1)t 14340

44 0.0 0.0
STA C?A 54.1

ILO 13.4
CA 1A 1A

0,0 0,0
7)A 8 IA 1$ .1

2CL14 27141 ?gill

~ 0 ~
(9344 ?U45 ? IAI?

4.~
So.t 553
I)k Iik
TB TA
4.0 4.0

113 773
29939 31$ 0C

~ 4
2 IAOC 24AIO

~PC Putisl ~RIa(cmcl? r
115 Atcrsge Cspmcy
114 ARcrage Vng Coc
117 Coc

(MW)
[SAW~)
5(00$ )

T)A 783 tlA
9)84 8M9 N.lt
4389 4,9N $ .041

N3 10$ .1
N.I9 88.1t
1,7$1 9322

1143tl32
11,458

l?lt N.l 993
114I79 12$ .1$ l)li)
14,474 IIJI)3 I)3$0

1018 IILI
I)940 15539
14351 (7342

119A T?j Nl
18123 ($172 (9$05
21.7$ 8 13347 I5JN?

18L? 1223 1023
(9531 ?OI?0 24040
19,771 24AOI 2t342

l?XT 1514
28M? 215.18
24,402 33,101

Ki~nJO Comtam~d
Ill Ita Dele Scraice
119 Fccd 0 4 M,AR 0, ltutaatue
120 Tael

S(0)
S(0)
5(OCO)

~ ~ ~
0
0 ~ 0

~ ~

~ ~

~ 4Atl
)95

~ SP$ 4

4,491 4.491
4L3 gJ

S.IN $ ,122

Cane Idsnd Combined
~ctcd Coos:

I? I Irct Date Strake
122 Fned OAM.AAG,Instsance
12) OUCTrsnunisaiat
l?i Sutcaal - Unl Fired

tI ~UO T
12$ Acerage Capacity:
124 ARcragc Unh Coc
127 Sutcaal - Faed Gas Trans.

Slee)
S(000)
S(ooo)
S(0)

(mmhtaId) 0
(ShtsnBtu) A ~00
S(4) 0

0
000

0
OAN

0

0
004

0

0 ~
4 ~
0 0
0 0

4 0
0.00 0 00

0 0

0 539$
0 108
0 Si)
0 434$

0 IUIO
0.00 0.1)

0 33) I

$395 5395 Sjt5
1it 173 $N
547 I5) )58

4382 4,921 C,to I

I?300 l?jto I?jtl
oc75 oc74 OR18

3.422 3.448 3359

5395 539$ 5jt5
N4 N? 922

$70 ~T
1,003 T,NT 1,092

l?jOI IUIO IUOO
080 08$ 08)

3,450 3.141 3,741

5jt5 5jt5
94) 1,001

~0 )87
'T.lio 1,189

IU IUIO
082 OAI

3,741 3,741

5395 5395 539$
1,0$ 2 1.100 l,lit

$93 Itt 40$
7344 7393 7349

IU IUto IUto
0~ 084 084

3,1$ 7 )jt)) 3.924

12$ Total Vnl Fired Coca 0 0 0 10.114 lojol 10389 10320 10.453 10.781 (4434 IORNI 10.930 I l,o?7 11.124 11372

Fyr DhfGS-OH: Brake EFcidaAULrARL Urer: ABM.Dcrr ?a-tuf-9 t
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page

jiffy

Case bi=(!)O(i~&!«I(a~
Srnice hilYears

Indrpenbers hrrandcraencr INDOI
IDOhn an3rsr era r 10001

Unla

&1.ORIDAMl)N(CIPAl POWI!R AGENCY
UÃJ prajna Iysrnsde Srudy

lnckpenrknl hrran3anr enl

ltdb It&a 19%1 I t%1 Itr12 ltt) ital Ittf (ted Itty I~ Ittt 2000 2001 2802 200) 2001 205 2004

TRAIeSMISSI0 C ~SU MA~R

hveade Cspecies:
128 SI.Lucia projrcr
1)0 Srsrsanlyri-Ciry pro!ass
I)1 Srneon H Prajrce
I)2

(MW) 523 523 523 523 S23 523 $23 523 $ 23 523 $ 23 523 523 $23 523 5L) 5L) 523 523
(MW) 42.7 42.1 42.7 42.7 42.7 42.1 42.7 42.7 42.1 42.1 C2.1 CL1 42.1 42.1 42.1 42.1 42,1 42.1 42.1

(MW) OB 0.0 ~.0 04 0.0 0.0 0.0 OP 25.0 f0.0 50.0 50.0 504 f0.0 $ 04 SOA 50.0 f04 54.0

AB-Rerpiirernerss yea!sert ISA:
Anrwalc

I)) - JBH
l)l GCS
l)$ - ILK
I)4 -Tael

Mors bry.
Dl - IBH
134 GCS
131 (LB
144 Trael
le I Earns
Il) Tasl Arersde Capacity
l15 Un&Ccrc
lll TrssI Can o(pairs-ra-Poib

~web Srn4cc:
lef A~abc Br&in&Descend

Und Cns
Ill Terai Con a( tlanort Scnbre

(MW)
(MW)

(MW)

(llW)
(MW)
(MW)
(MW)
(MW)
(MW)
($&W-)r)
$(008)

(MW)
(LOW-yr)
$(080)

2)A 2'0A
)3 lA 44
0 ~ 00 00

D3 )13 )43

2$ 3 2$ .1 )43
53 5P 43
~.0 ~ .~ 4,0

)IA l03
4 ~ 0.0 0.4

17)0 177P I&a.l
22&0 22.00 22.N
)JQI 3PI& l,ldt

~ ~ 4
2LN 22&8 22.00

~ ~ 0

303 )lA
l.t 5A
04 )3

353 lI.b

3)A )Ll
43 43
43

le& 47.4
0,0 0.4

10$ .0 2034
22.08 2208
430C 4ptC

~ ~
2LN 22.N

~ 0

43& 4)B ll& lb.t
&.l &A IOA 0.1
5,4 )A 1,0 $3

nz nz t)i, bti
22.0 12.C 43 73

$ 4 2.0 IB Lb
4.0 $ ~ 3 t Ql

)e3 21A 123 I)A
4.4 00 0,4 0,0

2248 213.4 21&4 2lLC
22.N 2).1S 27.N It.bl
$ ,007 $ ,07l SPl 2 7PIC

~ 0 0 ~
22.08 23.7$ 27.08 )tAN

0 4 0 0

S2.1 SLI f2.1
t.l t.l O.l
&.) 8.) OQ

443 4$3

I&3 173 11A
).4 2A L2
U )p Kl

243 22& 2L1
4,0 00 4,0

25&5 2510 2540
)0.47 3230 3l.b I
1P20 8302 8.734

~ 4 ~
3047 )230 )l&I

0 0 0

SLI S2.1
t.l 0.1
&Q &Q

403

173 Il.t
L)

L>
233 234
0 ~ 0~

2573 257&
)5.70 3734
t.ltd

4 ~
)$ .70 3734

~ 0

lf.l 45.1 &IA
t.l 4.1 'l.l
B B

422 $43 t53

21.0 It& 1.1
2P 43 L4
Q lU kk

240 2&2 IL2
04 0,0 0,4

25 $2 2lt) Ddb
34.03 lOA1 l2.00
8354 10.09$ I IAfl

~ ~ ~
3&P3 4&A1 CLN

~ ~ 0

&IA 41A
1.1 1.1
+7. Q1.

0$ 3 053

&.l 1P
24 23
LO Q

13.7 12.t
0 ~ 0,4

D43 2733
l)32 ll32

I IP)4 ILbt)

~ 0
l)32 4432

4 0

Fik". yyhf(IS-OIA:Bnbr EFcl&sAA<AA:Usrr. ABM;()em )a-)re-0)
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Psdr.carl

f

I'.sic Ol =mO~a~tlss)(ctnoth
Ssrstcc hllTears

I depcndcrs hrranlemcnt: OIOO I
IDO hrrsnecmcea t IDOOI

!1.ORII)AMl)NICIPAI.POWIIR AGFNCY
IVIIPro)at Osmals bTvdy

lndcycndcat Ar(an1cssenl

Dcsert kn

'Ql thRSMIS~SI ~OSSgS~SV M~
lbare~-Circ

Odncr ice Ita
Iil FPV
lit -LWU
1$ 0 FKEC
If 1 - Teal
1$ 2 TraneaisaionLoeacs
15) Transaission Losses
IW En 8)Con -Stwon
15$ Teal Coa cd Stetson Losses

g-~wrcmcrt@set
Ddnerice ttta

154 - JBH
151 - CLE
158 - GCS
1$ 9 Teal Ddimies
160 PR divrries lmluded
I el Ita cherries
142 Transaissioni~
143 TransaisdonLosacs
IH Inrcmcrsal Unb Coa - ARP (Ael)
165 TransaissionLosscs

Ddivedes tea
164 - FPV
161 - LWU
168 - FKEC
IC9 TrsnsaissionLosecs
114 TransaissionLosscs
171 I~d UW Coa - ARP(Peak)
112 TransaiseionLoeecs
ITJ Teal Coa c(ARP Lasses

Vote

(GWh)
(GWb)
(GWh)
(GWb)
(%)
(GWh)
(SAAWb)
S(ON)

(GWb)
(GWh)
(GWh)
(GWh)
(GWb)
(GWh)
(%)
(GWh)
(5/MWb)
S(ON)

(GWb)
(GWh)
(GWh)
(%)
(GWh)
(SOIWb)
S(ON)
S(ON)

2704
45.1

0~k
IOL4

3 9$ %
1$1

1849
296

41
if.t

21$ .1
~.0

21$ .7
3.95%

10.9
JLIO
ltt

4.4
0.0

315%
4.0

30S9

329

Itoe

2517
543
8~3.

3873
3.9$ %

1$ 3
1830

283

28 Lf
41

LLI
239.6

0.0
?lt.4

195%
93

JOAI
288

0.0
0.0
~1

).95%
~.0

30.90

288

20I.~
Io.t
68$

311J
3 9$ %

I?A
1930

239

3013
a.o

ITj
3$LI

0.0
JSLI

195%
143

3013
IJI

0 ~
01
01

l.t$%
0.0

3IAI

i)i

ltel

?27%
513
OIQ

Jil.i
3.95%

143
18.95

211

M5k
?L?
65+

diat
0.0

IOLO
3.95%

163
21.14

43t

4.4
00
0.0

3 9$ %
4.0

2834
0

439

Its?

till
$73
89.I

3191
3.9$ %

1$ .0
18.90

283

35t3
41.0
TI.O

ITSJ
0»

~1$3
3.95%

ILO
24.98

46t

OAI

0.0
0.0

3.9$ %
01

2$ .91

469

1995

23?3
55A

311.0
195%

I~ .9
1934

291

3110
39.'I
72.6

4811
0.0

482.7
315%

It.l
2$ .12

419

00
0»
OAI

3.9$ %
0.0

2$ .48

479

199I

ti?0
53A
laS

381.9
3.9$ %

IS.I
2037

306

30 11
)IA
I53

39 IS
01

391.$
J.95%

15S
21.14

I?4

0.~
o.a
0.0

195%
4.4

21.91
0

420

23?9
401
844

3803
3»$ %

1$ AI
to»4

3 IS

28$ A
II.T
L43

383.4
01

38)A
3»5%

1$ .1

30.78
I44

00
00
4.0

3.9$ %
0.4

31.43
0

34?i
921

)23.$
518.I

3.9$ %
221

tldl
490

2111
If.l
I9.4

JTLI
4.0

JTLI
3.9$ %

14.9
33.00

493

01
00
0.0

31$ %
o.a

Ji.ot
0

ctl

5019
OLI

IHS
TSSS

).9$ %
291

2239
4M

35?S
5 i.i
TIP

478»
0.0

4188
3.9$ %

Il.t
3f32

468

~.4
~ .0
0.0

3.9$ %
0.0

3430
0

4982
IOOA

I)$ .4
'I540

3.95%
291

2134
141

2213
413
it»

31II
0.0

ll~.I
3.9$ %

ILI
3832

ITC

~.4
0.0
0.0

3.'1$ %
0.0

39.14

416

1999

50LI
IOL?
II?8
TILT

3.9$ %
30S

2434
Til

223.9
IJS
44,4

3 IJA
0.4

Jl)1
3.95%

l?A
II»I

508

0.~
0.4
0.0

3 9$ %
4.0

~?A)
4

SOO

ildl
1033
L$19
TILt

3.95%
29.4

2$ ST
7$4

?JLT
4$ 3
4$

3317
01

3)17
3.9$ %

133
4»0

$ 91

0.0
4.4
0.0

3.95%
01

41.11
0

591

illl
IOLI
ILL9
1$ 3»

3.9$ %
291

2412
lot

2291
411
IO.T

32? I
~.0

322.1
3.9$ %

12.1

413

01
01
0.0

3.9$ %
01

50»9
4

413

447.1
105.9

~ISS

728»
315%

?L19
lit

2293
31A
Q3

3180
01

Silo
3.9$ %

I?A
54.44
4li

41
0.4
~ .~

315%
0.0

5)19

434

il?,1
1017
)593
Tict

J»$ %
29A

29»$
872

2011
213

2651
0.4

2451
31$ %

103
5IAT

574

~.4
4.4
01

S.t$ %
0.0

54»4
0

$14

SILO
109.9

1811
315%

301
31AI?

957

273
23$

2582
0.0

?SL?
3.9$ %

103
fTA?

$88

0.0
01
0.0

3.9$ %
0.0

40AO
0

588

$ 20,4
101.9

ICQ
7893

195%
3IZ

3?S9
1.014

22? I
291
f04

2133
OAI

211l
19$ %

101

449

0.0
o,a
01

3.9$ %
0.0

42A?
0

CI9

5181
101.1

~IC?
'1883

J.t$ %
31.1

34.11
1.044

2051
251
~1

?ILI
0.0

24LI
1t$ %

t»
43AS

Ct)

0.4
00
0.0

315%
0.0

6$ .77
4

423

ITI
115
114
171

178
179
llo

Illlit
183

lli
18$
184
187

~Rceensfc~eo
Ddisrdce borne- FPVto ARP

I.WIJ to ARP- FKECtoARP
TransaiseionLoescs
Transaiseion Loescm- FPVtoARP- I.WU to ARP- FKECtohRP
ltsrcmcesal Unl Coat- FPVtohRP- LWUto ARP- FKECtoARP
Tct st Coc o( ARG Losses:

—FPVto ARP- LWVto ARP- FKECtohRP-Teal

(GWb)
(GWb)
(GWh)
(%)

(OWh)
(GWh)
(GWh)

(5/MWh)
(SlMWb)
(5/MWb)

S(ON)
S(ON)
S(ON)
S(ON)

~1
tent

0.0
IA0%

41
IA
0.0

?LOO
?TSI
34.91

4
27

27

~1
17.7

0.0
IAO%

~1
01
0.0

?L4
MAJ
37.90

41
49»

0.0
1.00%

0.0
4.T
0»

28»5
3I 62
I?.70

0
ti
0
ti

0.0

0.0
1.40%

41
0.9
0»

?LI5

28»a
4130

0
26
0

24

0.~
~$3

0.0
IAO%

0.0
0.1
0.0

2334
lf31
I?AI

4
23
0

2J

01
42.1

0.0
1.00%

0.0
06
OA

2333
3115
41.43

4
21
0
tl

0.0
44.1

0.0
IAO%

0.0
0.7
4»

2530
34»2
I?39

0
24
0

2I

01
4$ 3

0.0
1.00%

0.0
0.1
0.0

24»6
)13 I
41,1$

0
2$
0

2$

0.0
71.0

0.0
IAO%

01
0.7
0.4

27.99
Il.aa
$037

0

0
29

~.0
~1
0.4

IAO%

4.4
4.0
0.0

2tAJ
$31'I
SI»t

0.0
0.0
0.0

IAO%

0.0
0.0
0.0

3 I.TI
31.73
$ 1.1J

~1
~.0
~1

1.00%

~1
~.4
~ .0

Jidt
42.11
4$ .4$

~1

4.0
IAO%

OAI

~.0

341$
5'13$
14.12

01
01
01

I»0%

0.0
0.0
LO

l119
$431
78.18

01
4.4
01

IAO%

4.0
01
41

39,11
4538
843$

4.4
o.o
01

IAO%

01
0.0
0.0

I?.73
CI.I?
9212

0
0
0
0

147.1
0.0
OAI

1.00%

1.7
01
01

543$
1SAO
98AI5

tl
0
0

91

ISLI
OAI

OAI

IAO%

IS
OAI

o.a

5934
71.1$

10 1.96

tl
0
0

91

147.0
0.0
0.0

IAO%

IS
00
0.0

43»d
81?a

IILIl

93
0
0

t)
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Viic4&DO%etne Ha~oct
Sec!ice HlTears

I dcpendcrt Aerangcesetst INDOI
IDO Arran ns t IDOO I

Unts

Iq.ORII)AMIIHICIPAI,POWIN AOIINCY
IIIORofne Den!ega judy

lakyesJcnt Acro~nest
1941 1909 1990 It91 191!2 Itt) Itat Itt) Itsa 1997 IttO 1999 2040 2001 2402 20ta 2001 20t8 2004

ptAIISM OII
(can'd)

sr+ ~
Ddieerice Oats:

Igg 'ARWtoARP
lgt Tranenieeianloeecs
190 Trsneoieeion losses
ItI Iacctoctsal Unt Con
192 Tctal Cod ot ARWLosses

(GWb)
(%)
(GWh)
(5/MWh)
$(0)

~B 04 ~ 0
)A)% )A)% )k)%

4k ~.0 0,4
23.11 2$ .94 2)A9

~ 0 4

OAI OA
3A)% 3.43%

0.0 OO
2).73 2)A)

0 0

0.0 ~.0 OA
3.4)% )AD% )k)%

0.4 0.4 0.0
25.10 2137 28AI

0 . 4 0

Ok 04
)A3% )A)%

0.4 0.0
3132 M.09

~ 0

~0 OO OJ
)A)% )k)% )A)% )k)%

0.0 OB 0.~
3$ .03 31.90 4084 4)AO

0 0 0 0

OB OJ
)A)%

0.0 . 0.0
4$ .43 47.93

4 ~

OA OJ OO

)A)% )A)% )A)%
0.0 OAI 0.0

51.01 S)SO $484
0 0 4

193 Aerage Transacted Cspadty
Iti Capacity losses
It) Capachy Lasses

FPL PR Capadty Unh Can
ltl Cos otlaeecs-Capaeicy
198 Na Trsnenittcd Energy
ltt Energy lasers
200 Energy Losses
201 FPL PR Energy Unt Con
202 Catt ot Lasses - Energy
20) TaslCad dFKECLoeecs

204 TO1'ALCOST OF lOSSES

(MW)
(%)
(MW)
($4W~)
$(0/I)
(GWb)
(%)
(GWh)
(1/MWh)
$(OIO)

, $(000)

$(009)

42At0
4.90%

244
1$ $.14

3lt
32)g

330%
10.7

2$ .77
DS
$ 95

ilAO 48.1 ~

4.90% 4.90%
230 234

15$ .1C 1$ $.14
. 351 344
33%4

M0% 330%
113 I IA

24AT 2139
DC 314
433 479

49.10 50.10
490% 4.90%

2AI 2AS
15$ .14 1$ ).IC

)73 381
3742 3NA

330% 330%
122 12.1

27.09 24.1$
3) I 301
704 488

$ 430
4.90%

2.44
1$ $.IC

412
41)k

330%
13.1

2$ 3C
)ii
15t

51.10 57.14
4.90% 4.90%

280 280
ICTSC 18705

i49 52)
4) I.l 4)87

330% 330%
143 143

2C.41 28A5
319 412
gil t)5

42.00 4480
490% 4.90%

)AH 337
18981 l9 ISO

571 4D
4442 485.0

330% 330%
1$ A 14.0

)O.ll 3230
444 517

1,Oil l,lii

CCAO

4.90%
337

2003$
C54itIS

330%
141

3)AIT
5)4

1.192

4480
4.90%

337
21)A2

Ctt
4988

330%
143

3$ .90
$ 92

1391

4480 4480
4.90% 4.90%

327 )37
21732 2)L29

744 823
$047 5049

330%
14,1 14.1

31.15
429 480

I313 I302

4480 4480
490% 4 90%

337 337
24 1.74 D3AI

8$ 1 895
$094 SIST

$30% M0%
NA ITAI

~3.78 44A2
734 190

IS93 IA85

4430
4.90%

337
285.11

~33
$ 1%1

330%
I73

493 l
gii

1,111

4880 4480
4.90% 4.90%

337 337
29939 ) ILOC

I,Oat
5227 5248

330% M0%
173 ITA

5229 5589
902 912

IAt82 2.013

1344 )330 1314 l,i)t 1,44) IS50 1391 l,lil 2041 2484 2349 2342 1120 2917 34)8 3,131 3,413 34)8 3792

~WQIEELIIIOCOSQ
20$ Ddner ice ARWtoARP
204 FPC Whcding Reer
207 FPC Wbeding Cos

($/MWb)
$ (0tO)

~4 0.0 0.~
IA4 13$ 131

0 ~ 4

0.0 0.0
131 IA1

0 0

0.~ 0.0 0.0
IA) LII 237

0 4 0

04 OO

RI~ 3.44
~ 4

OB 0.0
3S4 )AS

0 ~

Ok 4.4
3.14 )30

~ 0

OB 4.0
3+7 ).94

0 0

~ .~ 4.0 0.0
4AH 4.12 431

0 0 0
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PISn' of7

sae OOOVrotnt ~as ctouch
Straits AilYears

I dcpcndcca Acrandecncta: IIIDOI
IDO Acrandetncta t IDOS I

'tTQAlcCOSLSUMMARJ

Vna ~

I1.OR Illh Ml)NICIPhl. POWl!R hGBNCY
IDO Rojnt Itantade Study

I(X)Arran~est

IttS 1989 19% 1991 1992 Its) Ittl 199$ Ittd 1997 Itttl 1999 20 2001 208? 2043 ?OOI 20r5

Encr~Rctated Coute
I Fuel R Ptacbaacd Energy

Stntup
Vtr4blcOR M
Encrdl Reined Trsnsaitakat

5 Sutra at
4 Econocoy Energy Adjuatnctas
1 FMPAAkO
I TrsntoisaionLoaacs

Tctsl Enordl Retard Cons

hicba std Capait? Coos:
14 FPL FR I:LE
11 SFCA - LWU
12 FPLSf -LWUFMPA
I) FPLSf - KEYll FPLLT - KEY
1$ HSf D-ARP

FPL PR ARP
I7 FPL PR - FPV
1$ FPC PR - ARP
lt Ttaal Ptacbascd Capacicl Cods

Vnt Fired Cotta is A 0 R
20 KtnSCIIO- CC
21 Cane 44nd - CCI I
22 Taal Unk Facd Coat

$(ON)
$(OCl)
5(ON)
$ (ON)
$(000)
5(ON)
$(ON)
$(ON)
5(ON)

$(ON)
$(ON)
5(0)
5(OCI)
$(OCI)
5(000)
5(0)
5(OCI)
$(ON)
$(ON)

$(ON)
5(ON)
$(OOO)

SO,CO 93,930 tt,dl)
579 $ 95 420

)j5$ )J?5 )j$$

SI.TTS ITPSI IOLS?)
(?JC)) (2jll) (),$5$ )

184 III 201

~$ ?OCC QC5
SI.I5S tlj)7 142J)l

~ ~ 4
~ ~ ~I ~ I
~ ~ II ~ ~
~ ~ I

L?CS 2J?7 ?J?7
~ ~ 4

I~I) I~II '+7~4

4,704 4,772 9>34

~ ~ I
~ ~ 4~, I I

90.dtt
It?

)Jtd
8

tijdl
()JIO)

2N
g Osd

t)j74

I

?jl~

8~4$
ltjd)

90.1$ )
Idl

3,12$
4

OIJIS
()J90)

214
Q)$

9)JN

I
4I
0

4
2,917

14844
I),ill

91,155
$08

SP?2
0

IOLSS5
(3,47s)

2?l
2+05

I0L439

4
0
4II

).IIO
0I I~)

I l,ld)

(09,790
Slt

)P)C
)

I lit?OC
(I,lid)

233
2 I)0

Ill,lit

III
I
0I

3,ISS
0

gJ I92
IIPll

119.470
4)0

TPIC

l?d,lid
(IJN)

2I?
g TOI

12djd?

0
0
II
0

~.II)

4~28
IL9O

),COI

l)tt)CT
Tl)

SJI2
0

I)9452
(IPN)

251
2 99I

l)7,987

4
4I
4
4

I,lid
4

7+$ 5

I l,ldl

3,CI4

)5IIC

I)9,024
CIT

T,ddl
0

IlTJ IS
(5 J?7)

?CI
~I

IISP9I

I
Ill)

) O~I

II,4$7

)P?$
4

3,428

IN?99
159

S,ldl
4

ICL?39
()PO?)

271

Vtl
ICL?99

0

I
l,ldd

4
L),750
IIL5N

),dl?I
)PI?

178,473
814

dj4
l

)79554
(d,l IO)

242
I00?

lll.l?t

4

SPCO

?IJSC

)AS)I
)P)f

Itt(TTC
1,1 $ 1

IO.OSC

0
?0L41)

(7,11))
29)

~4+7
lttJSt

7,752

?Og) I

3PCO
4

)yidt

?NJSO
l,lt)

II.'Ia
t

2ILO?2
(1,1IO)

30I
4+99

215,14$

)0.479

ggg
25.771

)PSI

),CSI

2?I)UO
Vl?

11,194

231JIO
(S.ISI)

314
«It)0

234133

4

I)JOC

3),OIS

3,700

3,704

?MtTIC
IJ48

IIPCT

? I9,090
(IL902)

329
$~7

? I),490

0

ITJS?
0

~ICOT
ll)t$9

3,114

3,114

241,1?l
1,15'I

14J9C
I

?TTJSI
(OJIN)

)l?
5~

?7LIIl

I

II.IIO

3,733
4

3.133

277)II5

IglTC
IIJOI

29LIC I
(II,IIT)

3)d
$«4+I

2$9jd?

0

?IJSI

~d
5OPlD

)J)1I
).1$ 1

341.C31

2,041
II,TIO

TC

3 Il(54
(IIJI2)

310

de
)II,CI4

4

I
?djd?

0
%15
4I.CC?

3,770I
3,770

23 Pairs-to-Po'ua Scents
24 74tuorb Sccnkce

2$ Tctsl FILTrntmisaknCoas

$(0)
$(ON)
$(ON)

V54 V54 1154
~97 I~ IJ$ C

S,l)0 5JS I 5jl?
VSC
I~)7
S.lt?

1,1$ 4Ilg
5JCT

1,1 $4
~II?
Sjdl

IJI)ITl)
SPIC

IJ20
$ 70)
TJ? I

1,444

41@I
SJIT

l,dt1
7 OS)

d,ill

1,7SO
7 I)$
9JN

IPSS
8~

10,1st

2,0)d

ISSUE

I0J52

2.119

I OP))

2,1tt
8~94

IIP9)

L?7$I9IS
lit?C

?J1$
9 OC)

IIJTC

~IC
24 Annual Nccsinal Dothrs
27 Cuotuhtica ptocsinal Dodua
28 Annual Rescra Weath (5)99))
29 Cucauhtbe - Rcscta Weath(51993)

$(ON)
$(ON)
$(ON)
$(CO)

10t.ddd 117.474
20)PIO 3?LI?I

1)CC)$ II5,090 IIIP?I
I)d,d)$ ?$ 1,725 I?449

IOtd33 IILCI~ i!948) 13$ 70I II9$$4 Idt??SS ll?J24 ItLB3 ?II3$$ 23?9IT ?SL790 ?SLIS) 34?17$ 329JO) 35) II2 )tr?I?)
I)LOSS 5ISCTI 4CSJ54 SOIPSd 9$ t?93$ I,IIIJ?C IJS)j)2 1.415744 IPtt(4I Ip?)jtl ?,ITL)SI XI$9)t)I 2142 ~ I? 309L?14 ) IICCST )5075tSO

124107 l?tl71$ 11 ~ CS) l?dj)0 1)OJO? 1?9930 I)chIIS I)SITO 41.174 IILlll 145jll llttl4 1540dt 1$?I)8 I)Lid? 157110

$5LTSS CT)j)) 79)old tltlld IPSOOIS 1.179978 IJIIL?23 I,IISCt) IJMdITI I,T?tj8$ IPTS.I)C ?P?50IS?,17).lll ?J?TJS? 2.ISLOII ?p)t(ISS
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PSgr. 2 of 7

cmcbi:lbo~ lies a~
Srrdcc AIIYears

lnlctcnlcrr Arrangcmcrnr INDOI
IDOrarr crnerl CIDOOI

Ungs

lrI.ORII)AMUNICIPAI.POWIIR AGFNCY
IDO Projrcc Damage SI uly

IDL)Arrsn~enl
ltml 1901 19N 1991 1992 1993 199I 1995 1994 1997 19% 199t ZON ZOO( 2002 ZON 2004 2005 2NC

foel Co~os Sraior) Grou8;
30

Cl'l

CC
)2 hsehascs(Non-FKFPC)
33 FPL - CLE(FR)

Nudca
$ 5 Coal
lC FPL PR
31 FPC - PR
38 GarIR can
39 Diced
IO FPLSTLT

aiIRram
42 Cogcn
43 Soar as) Fuel Cons
44 Encrg7 Noc Screed (ENS)
IS Dump Energy
44 Taal Fud Cons

5(000)
$(000)
5(ON)
5(ON)
5(OCO)
5(ON)
5(ON)
5(OCO)
$(000)
$(OCO)

5(ON)
5(ON)
$(ON)
5(ON)
5(OCO)

$(ON)
$(OCO)

1,14$
4,154

I9JII

3J41
11478
2431

190

3j18
IIT

80.471
ICI

OO,CO

I.ll) 2jgl
O,CI5 1.779

43 JZI IIJCT
0 0

2,14) ZJ91
4459

2j04 1.142
4J IS 13,178

13,150 15432
44 II)
~ ~

5451 5453
383

93.910 ttj89
I~ 24

93437 99.40

I441 1448
4.709 4454

31.441 35 JOI
0 0

3,140 l441
14,489 11,452
Ij44 1.459

12.435 ISJOS
10477 9492

135 205
0 0

5 JOT 4.477
~5

90,479 90,1 Zl
12 31

0
90,491 90.I 53

2.194 )jos cjo8
ISPT9 1$ .041 2)453
37J93 IIjlt 41412

0 0 0
3 IIO 3JZS 3jgg

IIJTT IZJ82 12438
1,124 3,772 4.041

11,705 13j5t tPCI
9'470 II.OS)

279 251 281
~ 0 4

~479 SJSI 5454
43$ ITI

97.7%I 109,1it 111.44t
1$ I I I
4 0 0

91,155 109,790 119,470

1,444
24.047
41432

0
3JOZltjn
IJ52

12.107
249

0
4421
III

130544
I
4

l)0[547

TJIO
24J79
43,1$ 1

0
4.4n

244O
ZPIS

13,78I
9407

194
0

C427
LTO

139.015

0
1)9.024

O.ISO
27401
4544 1

0
340$

27JOI
5,439

14,477
IOPlt

214
0

TJ80
CII

154299

4
IN)tt

0427
30.440
49,'925

0
341$

28.429
1J24

20,41$
12411

244

T,t32
48I

ITRICI
12

I7RITS

14.140
SIJIC
54741

~JO I
29482
0.492

14,047
)$442

334

0444
~1

19RTTS
I

Itr(TTC

IOJOI
34JII
59,78$

0
44(4

3 Ijtt
I IPI5
I7JIS
15,142

2t5
4

IOJ
ZOQCS

24

204Jgt

21 j)8
3945)
53,072

4491*
$2,489
ITQ IS
27,197
lt40

355

9jll
Qf

nip)3
7

n44)o

)OP)I
39,44$
44,425

0
5Jgt

$ 5 JOT
ZSPII
34.432
IT,II)

323
4

10.153

8)
~TIC

4

234rTIC

3347!
50484
20440

4j)5
$7440
31,028
40,451
29P81

510

10,930

24LIOS
18

ZCL121

34j0$
5 IJ48
II,OIC

0
S.I95

StJTS
3448)
SS JTS
ZIL787

893
4

I)PC)

277440
5
0

27744$

37,118
SI,TN
4450

0
5JIS

4 1,409
43,927
47424
Zt,lgl

981

12,45$
~03

SOL429
8

30 LOST

hc-a~~i) a on GSmIR
47 Cr
48 CC
It Prsdrsscs(Non-F)4FPC)
50 FPL-CLE(FR)
51 Nudcsr
52 Coal
SS FPI. PR
54 FPC - PR
$ 5 Gas/R can
54 Drcsel
$1 FPL STZ.T
58 OIIIR ram
59 Cogcn
40 Tael Rare Cons

5(OCO)

5(ON)
$(OCO)

$(ON)
$(ON)
$(ON)
5(OCO)

5(«»)
5(ON)
$(ON)
$(OCO)

$(ON)
$(ON)
5(OCO)

72 I~ I
22 42 48
~ ~ " 0
~ ~ ~
~ 4 ~
~ 0 0
~ ~ 0
~ ~ ~

St 1 321 335
11 5 4
~ ~ ~

21$ 13$ I lt
0 ~ 0

$79 5tl 420

104 102
81 42
0 0
4 0
0 0
0 0
0 0
0 0

252 250
5 14
~ 0

48 13
0 0

492 441

17$
48
0

4

0
2n
Zl

12
0

$08

19t 188
82 )21
4 0
4 4
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0 0
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0 ~
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II IS
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0
0
0
4

0
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$4

0
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4

212
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0

1$
0
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2lt
ItT

0
0

0
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21

IS

759
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203

0

3)4
22

19

8 I4

49$
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0
41 ~

22

20
4

I.I)I

$ 2$
223

0

0
0

410
20

IS
0

1,193

55$
222

4
4
0
4
0
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25

21
0

1412

591
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0
4

4
458

24
0

22
0

IJ48

880
Zll

4

585
33
0

20
0

1,151

915
303

0
0
0
0

Stl
42
0

22
0

-1414

995
341

0
0
0

0
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41
0

23
0
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$(000)
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S,el I 17Jli Is.eN
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4JOC 5J02 SPSt
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0
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4
0

249,NI
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431

Iljtf
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277JTC

39,02$
St.ISi
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0
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39J7$
3CJSJ
5)J75
31/94
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0

ILCST
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29(,020
5
0

294,025
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CZ.4TC
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0
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0
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8
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$(0)
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I'ti
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41
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49 3 I 54 $4
0 ~ 0 0
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41
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Ci

)7)
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41
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0
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~ 0 0
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0.0 0.0 0.0
34.11 0.00 0.00
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0.0 0.0 0.0
0.00 0.00 0.00
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0.0
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0
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4.4 0.0
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0.4 0.0 0.0
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4 0 0

04 0.0 0.0
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0 ~ ~

04 4.4
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~ 4

0.0 0.4 0.0
?i)AS 25742 ?TLTO

~ 4 4
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?Sl4 2,911
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Sg.lt Sg.lt
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0.4
0.0
0.0

It.c
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04 0.0
0.0 4.0
0.0 0.0
0.~ 0.0
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203 22.4
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~ ~ 4
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~.0 ~.0¹ IIO

224 220
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0.4 4.4
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$83 1084 483
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09 04
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Jl 1 IOS
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?5L2t 24L14
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Itga I9)JT
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Ok 04
~4 e.e
~4 0.0
04 4.0
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4).I '7) 3
27341 285.11

~3 ~ .0
0.0 0.0
OAL 0.0
~.4 0.0

8)3 I98
81.1 893
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~ 0 0 0
ITJ$2 20399 ?CJSI ?SS42
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I I8 Nct Dctc Scntcc
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e e
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Stere qff~gpjcjs:
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(GWb)
(GWb)
(GWh)
(GWb)
(%)
(GWb)
(8/MWb)
S(007)

~4
~ .~

~4
3.9$ %

~4
ldkt

~4
4.0
4,0
0.0

3.95%
0.0

ILSO

0.0
0.0
0.0
00

3.9$ %
0.0

lt30

Ok
0.4
04
4.0

3.95%
0.0

1&.9$
0

0.4
0.0
0.0
OAI

S.9$ %
0.0

IL90
0

0.4
0.0
04
0.0

3.t$ %
0.0

1934
0

4.~
0.4
0,0
00

3.9$ %
0.0

2027
0

e.e
00
90
0.0

195%
0.0

20.94
0

0.0
0.0
00
0.4

195%
0.4
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~.0
0.0
00
0.0
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0.0
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~.0
0.0
0.0
e. ~

3.95%
0.0
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0

~4
0.4
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ex

2434
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3.95%
OA

2S31
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0.0
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4
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0.0
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4
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0.0
0,0
04
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0.0
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0.0
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0.0
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0
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0.0
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4
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0.0
0.0
0.0
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4
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Taal Con olARP Losses

(GWb)
(GWb)
(GWb)
(GWh)
(GWh)
(GWb)
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(GWh)
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(GWh)
(GWb)
(GWb)
(%)
(GWb)
(I/MWb)
S(OCO)
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35al
7?C
TiA

$ 0$ .1

10? I
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3.95%
15.9

2934
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1$ 01
%313
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?OA
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I,lie
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1414
4544

J.t$ %
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459

iial
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859-7310

7201 Lake Ellcnor Orivc, Suite 100
Orlando, Florida 32809

'ACT SHEET

FMPA Defined

e A joint action agency formed in 1.978.
~ 27 municipal electr ic systems are members...potential for 33.
~ Developed as a project oriented agency...members may choose

to participate in mor e than one project, but each of the
Agency 's four projects are independent.

FMPA Projects

1. St. Lucie Project- 8.806$ (75 MR) owner ship interest in FPL's St. Lucie Unit
No. 2 nuclear power plant.- Original issue $ 290,000,000 long-term bonds in April 1983.
Net interest: 9.42'$- Refunding issue $ 284,810,000 long-term bonds in March 1986.
Net interest: 7.277%- '16 participants.

~ The next three projects have an owner ship interest in the
*

Stanton Ener,gy Center Unit No. 1. Combined, the projects
own 26.625$ (110.5 MW) of the coal-fired plant.
Generating members participate in the first two projects.
Non-generating members participate in the last.

2. Stanton Project- 14.8193$ (61.,5 MW) ownership interest in Unit No.- Original issue $ 125,000,000 var iable rate bonds in August
1984- Net inter es t: 5. 324$- Crossover refunding $ 96,100,000 invested in a two-year
FannieMae put bond at 8.625$ in December 1985.
Net interest: 6.375$- 5 participants: Fort Pierce (15 MW), Homestead (15 MW),
Lake Worth {10 MW), Starke (1.5 MW), and Vero Beach
(20 MW).

g. T'ri-City Pro ject- 5.3012$ (22 MR) ownership interest in Unit No.- Original issue $ 46,500,000 long-terIr bonds in July 'l985.
Net interest: 9.04%'- Refunding issue $ 47,675,000 long-term bonds in April 1986
Net'nterest: 7. 172$- 3 participants: Fort Pierce (5 MW), Homestead (5 MW), and
Key West {12 MW).

L 0 R l D A ' U N I C l P A t ' 0 W E lt ~ A 6 E N
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4.,All-Requirements Pro)ect
- 6.506$ (27 MW) ownership interest in Unit No. 1.
- Original 'issue 455,000,000 long-term bonds in June 1985

.,Net 'interest: 9.065$
430,000,000 variable rate bonds in June 1985
Net interest: 5.004$

- Refunding issue long-term bonds only
+59,290,000 long-term bonds January 1987
Net interest: 6.68$- Contracts for'additional power purchases —325 MW.

- Supplies all power requirements, including load regulation,
to 5,participants: Bushnell, Green Cove Springs,

'acksonvilleBeach, Leesburg, and Ocala.
- Began operation May 1, 1986.
- Savings through Sept. 30, 1986, 46.2 million, or 19'$ less

than the participants would have paid if they remained
with their previous suppliers.

Future Projects

~ Pooled.,Loan Prospect- Agency borrow funds to loan to members for capital
improvement prospects.

15 members expressed interest totaling 495,400,000.
- House and,Senate Conference Committee on tax legislation

announcement at 3 p.m. on. July 17 precluded FMPA from
closing at 10 a.m. on July 18.

- Will'equest that the Florida Congressional Delegation
'ursue inclusion of Pooled Loan Prospect in a technical

corrections'bill to the 1986 Tax Reform Act.

~ Self-insurance Pool Prospect- Inability to. find directors .and officers and general
liability insurance at affordable rates has caused
members to.request that the Agency investigate a
self-insur'ance pool.

- The Wyatt Company has been retained to perform an actuarial
study that wil'1 evaluate the feasibility of a "captive"

~ insurance company or oth'er alternatives to provide D80
plus general liability for FMPA and its members.

- Insurance surveys sent to members...report expected'May 1.

~ Long Range Planning Prospect- Study of demand progections and supply options for each
FMPA city through 1997 to determine supply excesses or
deficiencies by load characteristics.
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The Bottom Line

~ 1986 was a landmark year.
1. FMPA became a full service operating utility with the

implementation of the All-Requirements Pro)ect. This
proJect prov'id'es 'the. nucleus for other members to goin.

2.. We reduced our low debt service costs'even further.
3. With commercial operat,ion of the Stanton plant, the Agency

~ and its members will have a good diversification of
. generating resources.
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CLERKS DULY NOTIFIED March 9, Igg0

'INUTES

FMPA EXECUTIVE COMMITTEE MEETING
MARCH 23, 1990
,GOLD KEY INN

7100 SOUTH .ORANGE BLOSSOM TRAIL
ORLANDO, FLORIDA

COMMITTEE
MEMBERS
PRESENT

Ted Biggs
Leo L. Carey
John C. L'Engle
John V. Little
Keith Roberts
Vince Ruano
Harry M. Schindehette
Dean G. Shaw
Joseph M. Tardugno
B.W. "Pete" Wait III
James C. Welsh

Green Cove Springs
Key West
Lake Worth
Vero Beach
Jacksonville Beach
Bushnell
Fort Pierce
Ocala
Leesburg
Tallahassee
Kiss immee

OTHERS PRESENT

STAFF PRESENT

C.F. Blair, Clewiston
Michael Brabant, Goldman Sachs
Fred M. Bryant, Moore, Williams, Bryant, Peebles &

Gautier, P.A.
Joe Calhoun, Sebring
William T. Cates, Key West
John S. Dey, Evensen Dodge, Inc.
Craig Dunlap, Evensen Dodge, Inc.
Paul H. Elwing, Lakeland
Shannon M. Gaffney, Merrill Lynch
Tom Gibian, Goldman Sachs
Rex W. Jerrim, Homestead
Kristen Johanson, Smith Barney, Harris Upham and

Company, Inc.
R. Ronald Hagen, New Smyrna Beach

, Al Malmsjo, R.W. Beck
Jim O'onnor, Bartow
John H. Robinson, Key West
Craig Scully, Mudge Rose Guthrie Alexander & Ferdon
C.W. Smith, Smith 6 Gillespie
Bill Weldon, Starke
Olin P. Wright, Homestead

Calvin,R. Hence, General Manager
Melinda S. Short, Controller
Robert C. Williams, Director of Engineering
Joseph J. Krupar, Operations Manager
Mark McCain, Communication Specialist
Donald E. Sells, Nuclear Specialist
Sandy Lapiska, Secretary
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EXECUTIVE COMMITTEE MEETING
MINUTES — MARCH 23, 1990

PAGE -5-

engineer, Smith & Gillespie, and a decision from the
City Council make come sometime in April.

The efforts to add the City of .Clewiston to All-
Requirements are 'proceeding on several fronts, Mr.
Williams said. = He directed the Executive Committee's
attention to a memorandum included in the Agenda
Package which detailed the current pro)ect plan and-
the schedule for completion. Staff has targeted~
completion of all 'agreements necessary to conu.iit FMPA
funds by May 25, 1990. It is expected that aa FMPA
Board of Directors meeting may be required for
approval of the final agreements.

,INTEGRATED DZSPATCH fc OPERATIONS PROJECT tZDO):
Mr. Henze'aid a recent meeting with Florida Power &

Light (FPL) did not prove successful in obtaining more
detailed information about FPL's transmission analysis
which showed that implementing IDO would overload some
FPL transmission lines.
Lacking.FPL's assumptions, the FMPA staff must run its
own load flow study with its own assumptions. The
Agency now has this capability since it bought a load
flow computer program like FPL's last January.

.Mr. Henze said the next meeting with FPL concerning
IDO's confirmed for May 1, 2 and 3. Meetings are
tentatively scheduled for May 21, 22 and 23. By the
May Executive Committee meeting, the Agency should
have a better idea where we stand relative to
implementing IDO, he said.

JOINT OWNERS 'VERSIGHT PRO JECT:
Mr. Henze reported that in mid-March the staff began
auditing cost allocations from the Stanton Energy
Center Unit 1 to the three FMPA projects that have an
ownership interest in this plant, as well as billings
to Kiss'immee UtilityAuthority which also owns part of
Unit 1. The audit is expected to take approximately
six weeks.

RESCIND STAFF
AUTHORIZATION TO
NEGOTIATE WITH
NATIONAL
AUSTRALIA BANK 6
BANK OF AMERZCA

OLD BUSINESS:
Though it was not on the agenda, Chairman Shaw said
there was one item of Old Business. In December 1989,
the Executive Committee authorized the Agency staff to
negotiate'ith National Australia Bank and Bank of
America who together submitted a bid to provide three
letters of credit for FMPA. Subsequently, the two
banks withdrew their offer.
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