
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE DIRECTOR OF NUCLEAR REACTOR REGULATION

In the Matter of )
)

FLORIDA POWER & LIGHT COMPANY )
)

(St. Lucie Plant, Unit No. 2) ) July 15, 1981

RESPONSE OF FLORIDA POWER & LIGHT COMPANY
'O

REQUEST FOR ENFORCEMENT ACTION
SUBMITTED BY PARSONS '& WHITTEMORE

Florida Power & Light Company ("FPL") hereby respectfully
submits its xesponse to the "Request for Enforcement Action,"

dated June 22, 1981 and filed by Parsons & Whittemore, Inc. and

its wholly-owned subsidiary Resources Recovery (Dade County),

Inc. (collectively referred to herein as "P&W").

In that "Request," P&W charges that FPL has violated
the license conditions approved by the antitrust licensing
Board on April 24, 1981 in Docket No. 50-389A, concerning

FPL's St. Lucie Unit No. 2. Specifically, P&W alleges that
FPL has "willfully"violated Section X of those conditions

by declining to accede to P&W's demands that, P&W be treated

as if it were a "neighboring entity" under the license

conditions and a "qualifying small power production facility"
*/within the meaning of the Publ'c Utility Regulatory Policies-

Act. FPL denies these allegations, and submits, for the

"/ The Public Utility Regulatory Policies Act of 1978
(hereinafter "PURPA") $ 201, 16 U.S,C. 5796 (Supp, III 1979).
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reasons set forth below, that P&W's "Request" should be

denied.

As shown in Part II below, P&W's claim that it is both

a "neighboring entity" and a "qualifying facility" cannot

survive a plain reading of the license conditions as a

whole. Those conditions contain discrete provisions

distinguishing those who claim to= control qualifying small

power production facilities under PURPA from neighboring

entities. P&W is plainly not a "neighboring entity" within

the meaning or intendment of the license conditions.

FPL submits that P&W's claim that it is a qualifying facility
under PURPA is likewise without basis (Part IIB). Contrary to its
representations, P&W does not lawfully control such a facility or

have any legitimate right, title, or claim to the output of such a

facility. P&W thus fails to meet the qualifying criteria applicable

under PURPA.

In any event the question of P&W's claim to possess a

"qualifying facility" is'now pending before FERC, and the validity
of P&W's claim to control the facilities at issue here is pending

before other forums. The license conditions plainly do not require

FPL to capitulate to P&W's demands while their merits are being

properly decided. (Part IIC).
P&W's charges that. FPL has "willfully",.violatedthe license

conditions merits only a brief response. Not only is it quite

clear that FPL is in compliance with its license conditions,

but its position in this matter is clearly one taken in good

faith with a regard for its obligations under the license



conditions. We add a brief concluding section (Part III)
on the point, however, to bring to the Director's attention
pertinent NRC precedent on the matter, as well as to dispose

of other points raised in the Request.

Finally, it is customary for the Commission to review

third-party requests for enforcement actions on a case-by-

case basis in light of: (a) the underlying factual situation;
and (b) the license conditions alleged to have been violated

(Section Z).— FPL submits that the Commission has not been

adequately apprised of the former.

We turn to the facts in the section which follows. Where

appropriate in the body of this pleading we set forth and dis-

cuss the pertinent license conditions.

+/ Proposed General Statement of Policy and Procedure for
Enforcement Actions, 4S Fed. Reg. 66754 (Oct. 7, 1980);
see In re Atlantic Research Corp., ll NRC 413 (1980).



The Pertinent Facts

A. The Facts Establishing that P&W Has No Lawful
Control Over or Ri ht to the Facilities.
On May ll, 1976, the Black Clawson Parsons-Whittemore

*/Organization, a large New York construction company, — sub-

mitted a "Proposal" to Metropolitan Dade County, Florida,
for a "Resource Recovery Plant." The Proposal offered the

construction of a solid waste processing facility (SWPF)

which would be owned by the County and operated by P&W for
an agreed upon fee, and an electrical generation facility
(EGF) which would be owned and operated by FPL,

The proposal was accepted by Dade County and eventuated

in the execution by P&W, the County, and 'FPL of discrete

contracts governing their respective rights in the facilities.
P&W, through one of its subsidiaries, contracted to build

4*/the SWPF and to vest title and ownership in it to Dade County.—

Even that contract, however, contains provisions establishing

"/ "Petition for Leave to Intervene and Request for Hearing,"
Docket No. 50-389 (April 7, 1981), at 1.

Purchase Contract for Solid Waste Disposal Facility
(Sept. 28, 1976) at 55.02. The pertinent portions of
the Proposal and Purchase Contract are annexed as
Exhibits A & B to FPL's Partial Response to Parsons &
Whittemore's late Petition to Intervene in Docket No.
50-389A, dated June 26, 1981.



facility is to be owned andthat the electrical generating

opera ed b FPL.+t y

This commitment to vest ownership of the electric
generating facilities in FPL was sealed by a contract between

FPL an'd Dade County. That contract provides that upon

completion of construction and after certain technical tests

have been satisfactorily completed —but before any electric

energy has been produced by the facility -- title to the
I

electric generator is to be transferred to FPL. FPL is to

operate the facility, is entitled to receive steam from the

SWPF at an agreed upon price, and is entitled to the electric
**/

energy from the EGF. — The electric energy will go into FPL's

system and be treated the same as all other energy which FPL gener-

ates to serve the needs of its customers.
4

The circle was closed in a final contract, entitled the

"Restated Assumption Agreement," whereby P&W agreed to assume

all of the principal obligations of Dade County under its
contract with FPL. The Agreement provides:

2. Construction of the Facilit
(a) the Contractor shall design, finance

(during construction) and construct the Electrical

A copy of the contract between FPL and Dade County is
attached to the affidavit of J. T. Blount, FPL's Assistant
Corporate Secretary, and, was provided as Appendix A

to the response filed by FPL on May 6, 1981, in Docket No.
50-389-OL. The contract reflects that Dade County contem-
plates holding sufficient title to the site, the electric
generator, and- the transmission facilities to permit the
County to perform unconditionally its obligations to trans-
fer to FPL ownership of such facilities and a leasehold
interest in the underlying real estate.

The excerpts in the text are taken from the "Restated and
Amended Agreement for Assumption of Rights and Obligations
Under'lectrical Generation Facility and Steam Delivery
Agreement," dated May 5, 1978 .



Generation Facility, as provided in, the EGF Contract
[according to various provisions of the EGF

Contract between FPL and Dade County). The
Contractor [i.e., PaW] shall also transfer title
to the EGF Transmission Facilities and the Facilit
to the Count or to FPL, as directed in writing
by the County, in accordance with Sections 7.0
and 19.2 of the EGF Contract.

3. Sale of EGF and Steam. After construc-
tion of the Electrical Generation Facility, the
Count is obli ated under the EGF Contract to sell
the Electrical Generation Facilit to FPL and to
deliver and sell Qualit Steam to FPL in accordance
with Sections 5.12, 5.13 and 5.14 of the EGF
Contract, including, but not limited to, obli-
gations to make payments to FPL in accordance with
Section 5.19 of the EGF Contract and to be res-
ponsible for damages resulting from the faulty
operations of the SWPF and nonguality steam in
accordance with Sections 8.4 and 5.15 of the EGF
Contract, and the Contractor [i.e., PGW] shall
assume all of the Count 's obli ations under such
sections, as if the Contractor were a art to
the EGF Contract in lieu of the Count

(Emphasis added).

Thus PGW, by assuming the obligations of Dade County, has

committed to vest in FPL the title to the electric generating

facility, and has itself confirmed that FPL has the valid legal

right to the steam from the SWPF, and any electricity produced
*/

by the EGF.— Yet, this is precisely what PGW now seeks to

appropriate in derogation of the rights of FPL (and the citizens

of Dade County).

"/ FPL stands ready to perform, pursuant to those contracts,
as soon as Petitioner fulfills its obligations ;— either
voluntarily or by adjudicated decree.



B.
~ ~ .

The Facts Surrounding P&W's Efforts to Appropriate
the Facilities and Their Output.

P&W asserts that construction has been completed; Dade

County disputes this. Dade County and FPL have begun to need

the facilities. If Dade County is correct, P&W is contractually

obligated to complete the „facility before being paid by the County.

However, without regard for the issue of completion, P&W is now

refusing to cede possession of the SWPF and EGF facilities, or

otherwise live up to its contractual obligations, until and un-

less someone -- perhaps FPL, perhaps Dade County -- pays P&W

more money than its contracts provide.—

When FPL and Dade County questioned P&W's demands for sub-

stantial economic concessions above and beyond the payments that

P&W is contractually entitled to receive, P&W took steps to

appropriate these facilities and their output for itself. It is

these steps, described below, which precipitated the instant dispute.

On March 13, 1981, P &W filed a two page document with

the Federal Energy Regulatory Commission styled as a "Notice

of Qualification" of small power producer status under PURPA.

That "Notice" did not znention P&V's outstanding legal obli-

"/ According to a Complaint filed by Dade County in the U.S.
District Court in Miami, Dade County has placed in escrow
the entire purchase price of the SWPF facility and
equipment -- $ 128 million -- to be paid upon adequate
assurance of performance by P&W; however P&W has failed
to provide those assurances and has repudiated the con-
tracts. (Metro olitan Dade Count v. Parsons & Whittemore,
Inc., No. 80-3333-Civ-EPS (S.D. Fla.) Complaint, paras.
33,'8-40). A copy of the Complaint is annexed to FPL's
Application for Issuance of Subpoenas, dated May 8, 1981,
filed in Docket No. 50-389A. Dade County's lawsuit, which
sought rescission and/or declaratory relief was dismissed
on grounds of lack of diversity of citizenship.

FPL is informed that the matter is now in arbitration
before a panel of the American Arbitration Association.

1



gations, and instead alleged that P&W was the,"owner and

operator" of the SWPF and EGF facilities.
Soon thereafter, P&W revealed its intentions. Counsel

for P&W on April 3, 1981, transmitted a letter to FPL,

expressing P&W's intention, based on P&W's claimed status as

a qualifying small power producer, to appropriate for P&W's

use the steam from the SWPF and the electric energy from

the generator, both of which FPL is lawfully entitled to by

contract. P&W demanded, moreover, that. FPL provide trans-

mission services to facilitate this scheme.
t

FPL on May 6, 1981, filed with FERC a "Protest, Petition
for a Declaratory Order, and Petition to Intervene," opposing

P&W's actions. That filing showed that P&W does not meet the

PURPA criteria for a qualifying small power producer and that
its "Notice" misrepresents the facts and is patently invalid.
As part of this filing, FPL requested FERC to issue a declara-

tory order so stating. On June 9, 1981, FERC promulgated in

the Federal Register a notice which referred to FPL's request

and P&W's "Notice," and which established a proceeding to

resolve the matter. (46 Fed. Reg. 30557 (FER Docket No.

QF81-19-001)} . On June 5, 1981, P&W filed further papers with
FERC challenging FPL's request for a declaratory order on pro-
cedural grounds. FERC's ruling has not yet been issued.

Against this background, P&W now claims that the St. Lucie
I

2 license conditions require FPL to accede to its demands.

This claim, as demonstrated in the sections that, follow, is
transparently without basis.



The License Conditions Do Not Require
FPL to Accede to P&W's Demands

P&W argues that it is both a "neighboring entity" and a

"qualifying small power production facility" and that certain

provisions of the license conditions (Section X) require FPL

to accede to P &W' demands. The license conditions themselves

dispose of P&W's claim to be a "neighboring entity," and

they plainly do not require FPL to capitulate to P&W's claim

that it owns and controls a "qualifying facility."
A. The License Conditions Dispose of P&W's

Claim to Be a "Nei hborin Entit
P&W's contention that it is somehow both a "neighboring

entity" and a "qualifying facility," is misconceived and

cannot survive a reading of the license conditions as a

whole.

The basis for P&W's argument that it can be both a neigh-

boring entity and a qualifying facility is the definition of

"neighboring entity," in Section I of the conditions. P&W

maintains that, if it is deemed lawfully to control the SWPF,

the EGF and their output, then it will not only be a qualifying

facility, but will meet the definition of neighboring entity

and therefore must be both. (Request at 6). However, a

balanced reading of the license conditions reveals this con-

tention to be misguided. Qualifying facilities are not, and

were not intended to be regarded as, neighboring entities.

We. turn first to the definition of "neighboring entity" in
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Section I of the conditions. Though that provision is not as

clearly written as it might be, paragraph I(c)(3)" confines

"neighboring entities" to utilities which are subject to regu-

lation as a public utility or are "legally exempted from such

regulation by law." This language was intented to, and by its
choice of words logically does, refer to municipalities and

cooperatives who are specifically "exempted" from Federal Power

Act regulation. It is derived from license conditions negotiated

by the NRC antitrust staff, the Department of-Justice and electric
utility licensees in other NRC proceedings prior to the enact-

ment of. PURPA. — FPL submits that the language was developed by*/

the Staff and Department with the intent that it would be suffi-
ciently broad to include joint generating authorities acting on

behalf of municipal utilities as well as generation and transmis-

sion cooperatives. However, the fact that the phrase "neighboring

entities" derives from license conditions that preceded PURPA is
evidence that the language was not intended to apply to small

power production facilities. Such facilities do not fulfill
utility responsibilities to customers and, unlike entities that

exercise public utility functions but that are publicly owned,

small power production facilities are not exempted from regulation

"with respect to rates or service" in the sense contemplated by

'aragraphI(c) (3). (16 U.S.C. 824(f) (Supp, III 1979)). Thus,

this portion of the definitional section indicates that, PURPA

facilities are not and were not'ntended to be "neighboring

entitles."

"/ See Public Service Co. of Indiana, Inc. Statement of Bulk
Power Supply Policies, Marble Hill Nuclear Generating Station,
Units 1 and 2, NRC Docket No. P-505-A, 40 Fed. Reg. 18512 (1975)..
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This is unmistakably confirmed in Section X of the license

conditions, the provision directly applicable to P&W's demands.

Section X provides, in pertinent part:
'I

X. TEVQJSMISSION SERVICES

(a) The Company shall transmit power
(1) between Company power sources and neighbor-
ing entities or neighboring distribution systems
with which Company is connected, (2) between two
or among more than two neighboring entities,
or sections of a neighboring entity's system which
are geographically separated, with which, now or
in the future, Company is interconnected, (3)
between any neighboring entity with whom, now
or in the future, Company is interconnected and
one or more neighboring distribution system(s)
with whom, now or in the future, it. is connected,
(4) between any neighboring entity or neighbor-
ing distribution system(s) and any other elect:icutility outside the applicable area, and (5)
from any qualif ing cogeneration facility or

'sma ower roduction facilit (as defined
by the Federal Energy Regulatory Commission
in 18 CFR Part 292, Subpart B) with which
Company is interconnected to a nei hborin entit
or neighboring distribution system, where both
the owner of the qualifying cogeneration facility
and the neighboring entity or neighboring
distribution system to which such transmission
service is provided agree that such neighboring
entity or neighboring distribution system will
make, during the time and to the extent of its
purchases from the cogeneration facility, any
sales of '-Backup power 'nd 'maintenance power

'asthese terms are defined in applicable Federal
Energy Regulatory Commission regulations) to
the qualifying cogeneration facility or small
power production facility; provided however
that nothing in this item (5) shall diminish
Company's obligations under Section IX hereof.

(Emphasis added.)

These provisions, which establish FPL's transmission obliga-

tions under the conditions, show that "qualifying facilities" under

the conditions are to be regarded as discrete from "neighboring

entities." Not only are they discrete in concept, they are accorded
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discretely different treatment. Thus paragraph (a}(5} above sets

forth distinct conditions sharply differentiating the obligations

that pertain exclusively to "qualifying facilities" from those

which pertain to neighboring entities. The conditions were

drafted with care to establish this dichotomy. However, were

"qualifying facilities" construed to be "neighboring entities,"
as well, as PGN would have it, this dichotomy would be

stultified, and paragraph (a)(5) would be rendered

meaningless. — PGW's claim to be both a "neighboring

entity" and a "qualifying facility" is thus in conflict
with a plain reading of the license conditions as a

whole.

Another indication of the error of PSN's argument.

is the obvious absurdity which flows from its construction

of the conditions. While other examples may be seen at

various places in the conditions, it'suffices, FPL believes, to

observe that. under PGW's logic, any genuine qualifying facilities
established subsequent to January 1, 1980 could claim

also to be "neighboring entities" entitled to participate
in future FPL nuclear units. (License Conditions, Section

VIII). Obviously, no one intended the license conditions
to be construed to foster such a result. P&W's argument

"/ Moreover paragraph (a)(5) visualizes a neighboring
entity as the kind of entity which will purchase power
from qualifying facilities. It is difficult to conceive
of any situation in,which one qualifying facility under
PURPA would be selling to another.
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is demonstrably without merit.

If P&W were to possess any status under the license

conditions it would be as a firm which lawfully owns and

controls a "qualifying facility". The section that follows

demonstrates that P&W does not possess such status and that
FPL is fully complying with those conditions.

B. The License Conditions Do Not Require FPL To
Capitulate to P&W's Claim That. It Must Be Treated
As A Qualif in Facilit
1. P&W Does Not, Lawfully Own and Control a

"Qualifying Facility" Within the Meaning
of PURPA or the License Conditions.

P&W cannot invoke the status of a "qualifying
facility" within the meaning of PURPA or the license conditions,
because it has no valid right to the facilities in question
or to their output.

(1) P&W's claim to "qualifying facility" status
rests on its representations that it "has con-

structed and holds title" to a resource recovery plant in
Dade County, Florida, by which it refers to SWPF and EGF"

facilities. There is no merit to this claim. Under PURPA,

a qualifying small power producer must be the "owner or
operator" of a qualifying facility. (g2Dl, 16 U.S.C. 796(17) (D)

(Supp. III 1979)) This provision makes sense only if the
"owner or operator" has lawful right or control over both the
operation of the entire facility and the sale of its output,
for this is what PURPA encompasses.

However, there exist contracts, described above, which

defeat any legal right on,P&W's part to the title to the electric
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generator, and to any right, title, or interest,, in the

steam or electric output from the facility. It would be

absurd to construe PURPA to permit one who does not lawfully

possess such rights to appropriate them on the grounds

that P&W retains mere naked "title" to facilities others

beneficially own and to whose output those others are right-
fully entitled. — However, that is precisely what P&W is*/

endeavoring, by its. claim, to accomplish.

In these circumstances it is clear that P&W does

not have the lawful right to control the facilities and

their output which is an indispensable requirement for
qualification under PURPA.

While this standing alone would be decisive, there are

two other points which likewise dispose of P&W's claim.

First, in implementing Section 201 of PURPA, which defines

small power production facilities, FERC specifically
addressed the question of whether to include within this
definition a facility wherein steam is produced and sold

to an adjoining electric utility for use in a generator

owned by that utility to produce electricity. FERC concluded

that such a facility would not be a "qualifying facility" under

PURPA or its regulations. Since the "resource recovery

plant" in question here is legally structured in the

"/ Moreover, P&W retains "title" only by breaching its
contractual obligations. P&W could not validly assert
claims on the basis of such title wrongfully retained,
even leaving aside the patent absurdity of permitting
the regulatory regime to be triggered on a naked "title"
claim alone.
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same manner, it is not a "qualifying facility."- Second,

outstanding FERC Orders establish that PURPA and its
regulations should not be interpreted to interfere with

4*/existing contracts entered into at arm's length.—
These points confirm that P&W is simply not a "qualifying
facility."

(2) Zn recognition of these difficulties in
its position, P&W, in a footnote to its Request (p. 13, n.8),

I

maintains that it possesses qualifying facility status simply

and solely by virtue of'ts two page "Notice of Qualification,"
filed March 13, 1981. The problem with this contention,

which P&W has also presented to FERC, is that the representa-

tions in P&W's "Notice" are not accurate. According to P&W,

anyone who files such a piece of paper must, be treated as

one owning or controlling a "qualifying facility," whether the

claims made in his "Notice" are true or not. This extraordinary
contention would stultify the regulatory scheme. By way of illus-
tration, under P&W's reasoning, if FPL published a "Notice" design-

ating its Turkey Point nuclear units as "qualifying facilities,"
other utilities would then be obligated to buy power from those

units, under PURPA, at their avoided costs, and would be

powerless to resist absent obtaining an order from FERC.

"/ FPL "Protest, Petition for a Declaratory Order, and
Petition to Intervene," FERC Docket No. QF81-19-001,filed 5-6-81, at 2.

+*/ Order Nos. 69, 70, Docket No. RM79-54, issued 3-13-80,
18 CFR 5292.
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(PURPA, 5 210, 16 U.S.C. 5 824a-3 (Supp. III 1979)) It is obvious

that FERC in adopting its PURPA regulations did'not intend to

create a means for anyone who perceived the opportunity to gain

an advantage thereby to be able to put into effect in his

favor the entire regulatory mechanism of PURPA on filing a two
%/

page piece of paper even if wholly inaccurate.—

Moreover, the simple and dispositive answer to PaW's

contention is that P&W has presented the same argument to
FERC and asked FERC to dismiss the proceeding it instituted
to deal with the challenges to PaW's allegations raised by FPL.

However, FERC has not done so, and the matter is pending

before it at present and will be resolved in that proceeding.-

C. FPL Has Not Violated Its License Conditions By
Declining To'reat, PGW As The Lawful Owner Of A
Qualif in Facilit

It is plain, from the foregoing, that FPL is not in
violation of its license conditions. On the facts, PGW's

claim that it is a qualifying facility is demonstrably without

"/ The "Notice" provisions of the FERC PURPA regulations
provide a mechanism for those persons who lawfully
control "qualifying facilities" to register the fact
officially and thus expedite dealings with utilities
that. otherwise might be delayed if there were auto-
matically a case-by-case registration process. The
regulations do not state that any one who files but
does not truly meet the regulatory criteria, must
be dealt with as if'he notice were correct.
Moreover, we note that had P6W wished to test its
status as a qualifying facility vel non on the merits,
the PURPA regulations provide an optional method for doing
so that would have insured FERC action within 90 days—
well prior'to the filing of this "Request." 18 C,F.R,
5292.207(b)(5).
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merit. Moreover, the matter is now pending before FERC in a

matter of first impression before that tribunal. What the

foregoing demonstrates beyond all else is that FPL has a

number of substantial and legitimate grounds for its positions
before that agency. Nothing in the license conditions requires
FPL to relinquish those positions or to capitulate to P&W's

*/demands while they are being adjudicated.—

In those circumstances, moreover, P&W's "request" is
quite inappropriate. It is not the province of the NRC to
resolve, much less to pre-empt matters pending at FERC between

private parties. It would be particularly inappropriate for
the NRC to undertake such an intrusion in an enforcement

"/ If FPL were to do so, the effects upon it and its customers
could be substantial in several respects. First, Dade
County, to which FPL has contractual obligations, has taken
the position that the facility is not operable in its pre-
sent state. Were FPL to assist P&W in operating it, none-
theless, with the result of damage to the facility and/or
significant additional delay in its completion, FPL could
be exposed to liability claims by the County. Second, once
the facility is placed into operation in "interstate commerce,"
there would arise a substantial question as to whether FPL's
acquisition of the facility pursuant, to its contractual rights
would trigger a proceeding before the FERC under Section 203(a)
of the Federal Power Act, 16 U.S.C. 5 824b(a). See 16 U.S.C.
5 824(b) (Supp. III 1979). If the FERC were to convene an
adjudicatory proceeding, then during the interim FPL's custo-
mers would be deprived of the energy cost savings to which
they are entitled 'under the existing contracts. In such cir-
cumstances, FPL might well be subject to sanctions imposed
by both the Florida Public Service Commission and the FERC for
imprudence in surrendering these benefits, which in reality
belong to its customers. Thus, FPL's adherence to its posi-
tion under the contracts is grounded upon reasons far more
substantial than pique or a desire to exercise momentary
leverage over P&W.
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proceeding creating the possibility of finding a respondent in
violation of principles of FERC law that FERC has not yet decided.

Yet this is the course that P&W requests the Commission to take.
P&W's claim that it beche eligible for "qualifying

facility" status merely by filing a notice with the FERC, notwith-

standing the FERC's having convened proceedings to decide the

merits of P&W's claim, rests on its reading of FERC regulations

which have not yet been construed by the FERC. It clearly would

be inappropriate for the NRC to seize from FERC the initiative
of construing those regulations.

The simple truth of the matter is that FPL is in compli-

ance with its license conditions in every respect. No one

who lawfully controls a qualifying small power production facility
has complained of FPL's dealings with him. P&W's request is
prompted by its apparent desire to escape from its contractual

obligations to Dade County and to take something that does not

rightfully belong to it, but to which FPL is entitled under its
own contract with Dade County. Nothing in, the license conditions

could be violated by FPL's failure to capitulate to this demand.



Part III
Under No Circumstances Could FPL Be
Deemed To Have WillfullyViolated

The License Conditions

P&W does not contend, as indeed it could not,

that "the public health, safety or interest" requires

any immediate enforcement action. (10 CFR g2.202(f) ) .

Instead, it contends, vehemently if unpersuasively, that
immediate effectiveness of an enforcement order is
justified because the alleged "violation is willful."
(Id.).

The short, and decisive, answer is that FPL's position
is based upon (1) a sound and well-supported view that PaW

is not a "neighboring entity" as defined by the license

conditions; (2) facts which cast substantial doubt on

the ability of P6W to establish that it lawfully owns or

controls a qualifying small power production facility'nd
(3) the pendency of that question in contested proceedings

before the FERC in which certain FERC regulations must be

construed as a matter of first impression.

By the plain meaning of the words, actions taken in
good faith and based on supportable legal positions cannot

constitute willfulviolations. Certainly, precedent at the

NRC is consistent with this view. In Advance Industrial

Laboratories, 1 AEC 281, 2S5 n. 6 (1960), the presiding

officer found that because Advance had acted with the belief
that its actions were permissible under a license, "[i]t
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cannot be said that Advance was willfullyendeavoring to

defy regulatory supervision. . . ." On the other hand,

in Nuclear En ineerin Co., Inc. (Sheffield Illinois Low-

Level Waste Disposal Site), CLI-79-6, 9 NRC 673 (1979)

and Coastwise Marine Disposal Co., 1 AEC 581 (1960), cases

in which the Commission has found willfulviolations, the

licensee acted either with the knowledge that its conduct

was prohibited or in defiance of a directive from the NRC

stating that its conduct was prohibited. — The presiding officer
in Coastwise Marine characterized such behavior as indicating

"/ It has been held that the mere subjective belief that one'
activities are legal is not a sufficient defense to a charge
of "willfulness," where that belief cannot reasonably be
based upon a conscientious reading of the law. Car ill, Inc.
v. Hardin, 452 F.2d 1154 (8th Cir. 1971). The inapplicability
of such precedent here is apparent.

P&W cites cases that were initiated to enforce orders of the
Federal Trade Commission (FTC). FPL suggests that the issue
posed by P&W of whether an alleged violation is "willful"
ought to be decided under the NRC's regulations and applicable
case law, and not decisions enforcing the FTC's orders.

Based on the showing described above, there can be no doubt
that FPL has acted in good faith. The conduct .which
was cited as evidence of bad faith in United States v.
Reader's Di est Association, 494 F.Supp. 770 (D. Del. 1980),
the case primarily relied upon by P&W, bears no relation to
FPL's position here. Reader's Di est involved a company's
decision to persist in certain conduct prohibited by a con-
sent order after having been advised by the FTC that such
conduct violated the order. The Court stated that "[i]t
seems clear, therefore, that the FTC's letters stating that
[Reader's Digest's conduct was] 'violative of the order'ere
never taken seriously by Reader's Digest. That, type of con-
duct and attitude does not reflect a good faith effort to com-
ply with the order." Reader's Di est, 494 F.Supp. at 775,
(footnote omitted). The irrelevance of the Reader's Di est
decision is therefore manifest.



"a willfulness in violation that amounts to a defiance of

authority." l AEC at 587.

Here, no intentional flaunting of authority can be found.

Once P&W's clearly unmeritorious claim to "neighboring entity"

status is put aside, the question is whether it is a willful
violation for FPL to decline to capitulate to P&N's "qualifying

facility" claim until that claim can be decided by the FERC under

PURPA. Moreover the evidence against P&W includes contracts

which it has executed (and which the other pities involved

maintain are enforceable) which are inconsistent with its claim.

In addition, FPL itself has a clear contractual claim to the

facility. Merely to state the question with any objectivity

disposes of P&W's "willful"claim.

Finally, P&N's filing suggests that a letter fram L.

Christian Hauck, FPL's Vice President for Law, to counsel for

P&W, the tone of which P&W apparently finds objectionable, bears

on the issue of FPL's good faith in the positions which it has

taken. Since P&W has chosen to disclose this correspondence

between counsel concerning settlement negotiations, FPL is

compelled to put the matter, irrelevant though it, is, in context.

From the outset, FPL insisted that the initial predicate for

meaningful discussions of any settlement which might involve

economic concessions to P &W, must be P &W' revelation of

meaningful and reliable data showing that P&W's claim that it
cannot make ends meet under the existing contracts is true.
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P&W has not yet come forward with such data. Instead, it has

initiated litigation on multiple fronts, giving the impression

that the commercial facts underlying the dispute are somehow irre-
levant, and hasresorted to an extensive campaign to sway public
opinion. Mr. Hauck's letter was written in this context, and

suggests that persistence in this course of conduct, combined.

with continuing unwillingness to provide evidence in support,
1

of its claim of financial peril, is not likely to create a
\

climate conducive to FPL's voluntary surrender of economic

rights 'in the cause of relieving P&W's claimed plight. Further-

more, although FPL stands to be injured substantially by P&W's

actions, FPL has, in the interest of not further complicating

the commercial morass, initiated no litigation of its own. The

penultimate sentence of Mr.. Hauck's letter refers only to this
forbearance, certainly not to the possibility of any extra-

legal action by FPL. The letter is therefore wholly irrelevant
to the relief here requested.

Conclusion

For the foregoing reasons, FPL urges that P&W's Request
*/for Enforcement Action be denied.—

Reepecttu)ly Sub 'tted,

H roid F. Reis
J. A. Bouknight, Jr.
Lowenstein, Newman, Reis & Axelrad
1025 Connecticut Avenue, N.W.
Washington, D.C. 20036

~/ FPL does not, by submitting this response, waive any of its
rights under 10 CFR Part 2, Subpart B, in the event that any
enforcement proceeding is initiated.
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