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Docket No. 50-389

-Gentlemen:

Copies of NUREG/CR-0400, "Risk Assessment Review Group Report to the U.S.
Nucledr Regulatory Commission” (the "Lewis Committee Report"), have been
furnished directly to the Licensing and Appeal Board Panels for the use
of the members of this Board. Under cover of copies of this letter, the
NRC Staff is enclosing copies of the Lewis Committee Report for the
information of the parties to the proceeding. The Commission is
presently in the process of developing a policy statement concerning the

report.
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Dr. David L. Hetrick

Sincerely,
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Counselefor NRC Staff
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UNITED STATES OF AMERICA
- NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY,AND LICENSING BOARD
L -);)/zzléyg— ,

)
FLORIDA POWER & LIGHT COMPANY g ~ NRC Docket No. 50-389A

In the Matter of

(St. Lucie Plant, Unit No. 2)

NRC STAFF'S RESPONSE TO APPLICANT'S
OBJECTIONS TO DISCOVERY REQUESTS
AND MOTION FOR A PROTECTIVE ORDER

By Motion of December 11, 1978, Florida Power and Light Company
(Appficant or FP&L) has objecte& to several discovery requests contained
in the First Joint Request by 'the NRC Staff, the Department of Justice

and the Intervenors (the Joint Request). In connection with these dis-

~ covery requests, Applicant also has moved for the ehtry of a protective

order. In accordance with the Licensing Board's Order of November 14,
. 1/
1978, Staff hereby files its response to Applicant's motions.

I. APPLICANT'S OBJECTIONS TO THE TIME PERIOD ENCOMPASSED IN THE
~. JOINT REQUEST

“ -

Applicant has objected that 14 items of the Joint Request ;mpose_
a "substantial and unreasonabI; search burden on the Company" -/by re-
quiring searches for documents back as far as 1950. The Company, therefore,
has requested an order limiting discovery to 1972, with provisig;s for

earlier discovery upon motion by the party seeking production.

1/ As a resu]t of meetings held between Appiicant, Intervenors, the
Department of Justice and the Staff of the Nuclear Regulatory
Commission, numerous potential objections to d1scoverj requests
have been resolved.

2/ Applicant s Objections to Discovery Requests and Motion Tor a
Protective Order (Motion) at 4.

3/ 1d. at 8-9,
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Staff notes that only 14 of the 89 Joint Requests requ1re a search
past the generalué;oduction date of 1965. +/ Eight require a search to
1950; 2 /four require a search to 1955; ° and two require a search to

* 1960.. ? The Timited number of these requests demonstrate that the Staff
« has sought to limit its discovery where possible.” Only these 14 items
requést a document search past the date ordered in South Dade, upon which
¢ the Applicant states it has already started its document search. &/ Each
request is based upon a belief that relevant material will be uncovered
in a search back to the dates.specified. And, as will be discussed, infra,
Staff believes these requests are clearly within the scope of discovery.

A. SCOPE OF DISCOVERY

* The scope of discovery in NRC proceedings is, of course, governed by

10 CFR 82.740(b)(1}. Modeled after Federal Rule of Civil Procedure

_4/ . The 1965 date is set forth in Part C of the Joint Request, "Scope
of Production." This is the same general cutoff date ordered by
the Board 1n the South Dade proceeding. ,

T

In its Motion Applicant suggests the Staff and other parties are being
inconsistent in setting 1965 as the relevant period for discovery and
then requesting earlier dates as certain items. (Motion at 3.) But the
Joint Request itself careful sets forth:

"Each paragraph contained below, unless otherwise specified,
refers to all documents made, sent, dated or received from
Januagy 1, 1965 to date..." (Joint Request at 6, Emphasis
added). ~ ) o .

The 14 earlier requests simply fall within this exception language.
There is no inconsistency.

_5/ Joint Request Nos. 24,25,29,30,33,41,56, and 76.
_6/ Joint Request Nos. 2,8,26, and 48.

_ _7/ Joint Request Nos. 12 and 39.

’ _8/ Motion at 5.
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26(b), that regulation provides:

Parties may obtain discovery regarding any matter not
privileged, which is relevant to the subject matter in-
volved in the proceeding, whether it relates to the claim
or defense of the party seeking discovery or to the claim
or defense of any other party, including the existence,
description, nature, custody, condition and location of
any books, documents, or other tangible things and the
identity and location of persons having knowledge of.any
discoverable matter. ... It is not ground for objection
that the information sought will be inadmissible at the
hearing if the information sought appears reasonably cal-
culated to lead to the discovery of admissible evidence.
(Emphasis added).

Thus, the controlling standard for determining whether a discovery
request is within the scope of discovery is whether it is relevant to
the subject matter in the proceeding. "Subject matter", however, in-
cludes not on]x those matters admitted in controversy at the prehearing
conference, 19 but also "the existence description, nature, custody,

condi tion and-location"/of documents and people.
11,
Both the courts and the Commission have recognized the need for

“liberal discovery" under the relevancy standard. "As the Appeal Board

-/ FED.R.CIV.P. 26(b) 28 USC; In fact, the Appeal Board has recog-
_niged that 10 CFR 2.740 is modeled after Rule 26. Commonwealth
. Edison Company (Zion Station, Units 1 & 2), ALAB-196, 7 AEC 457,
. 460 (1974). ‘

. 10/ 10 CFR Z,740(b)(1); Allied-General Muclear Services et al. (Barn-

?$11 ;ue] Receiving and Storage Station), LBP-77-13, 5 NRC 489
- {1977).

11/ See e.g., Detweiler Bros., Inc. v. John Graham & Co., 412 F. Supp.
416 (E.D. Wash. 1976); La Chemise Lacoste v. Alligator Co., “Inc.,
60 F.R.D. 164 (D, Del. 1973).

Since 10 CFR 2.740(b) is patterned after FRCP 26, it has been held
that "the legal authorities and Federal court decisions involving
Rule 26 illiminates, and provide proper guidelines for interpreting
the discovery standards set forth in the Commission's rules." Allied-
General Nuclear Services et al, supra at 492.
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said. in Commonwealth Edison Company: -

Licensing boards:are afforded considerable discretion

and latitude as to the manner in which they will apply

the discovery rules, (cites omitted). But despite this

discretion and Tatitude, we think that the "broad,

1iberal interpretation” given to the Federal Rules must

similarly be accorded the Commission's discovery rules.
The Staff believes its 14 document requests. which require searches past
1965 meet the test of "relevancy" under the broad, liberal interpretation
which ts due 10 CFR $2.740(b)(1). Neither the Federal Rules, the
Commission's Regulations, nor any Commission decision limits the
definition of "relevancy" to a time period. If a demonstration of
relevance has been shown, discovery should follow.

. However, both the Federal Rules and the Commission's Rules of
Practice provide for 1imiting discovery, so as not to impose an un-
reasonable burden on the party subject to discovery. Section 2.740(b)
prefaces the garlier quoted section on. the "general" scope of discovery
by stating: "Unless otherwise Timited by the presiding officer in

accordance with this section..." (emphasis added).

Commonwealth Edison Company (Zion Station, Units 1 and 2), ALAB-196,
7 AEC 457, 461 (1974). See also Commonwealth Edison Company (Zion
Station, Units 1 and 2), ALAB-185, 7 AEC 240 (1974).




- oW
-5

rPresumap1y the emphaéized language in §2.740(b) ;equirgs that any
;{mft{ng of the."general“ scope‘of discovery be in accordance with the
standards required for a protective order under §2.740(c). 12 Thus,
whether a Protective Order or simply a Motion to Limit Discovery is
sought, the Board's decigion will be governed by the analysis set forth
in §2.740(¢). 1/ That analysis would allow for a limiting of the "general"
scope of discovery upon a showing of "annoynance, embarassment, oppression,
or undue burden or expense." ¥ It should be noted, similarly, that
=‘wi‘lether styled as a Motion for a Protective Order or Motion to Limit
Discovery, the ggggég of 1imiting the general scope of discovery rests
upon the party seeking to restrict discovery.

In ruling upon the instant motion, therefore, the Board must balance
the relevancy of the 14 Joint Requests against the burden claimed by the
Applicant. Only if the burden outweighs the possible relevancy of the
request is an.order limiting discovery--or a Protective Order--properly
granted, In its Motion for a Protective Order in the instant case, FP&L
has demonsérated neither the Tack of relevance of the Joint Requests, nor

an’ undue burden in producing those documents.

13/ T0 CFR §2.740(c) is the only relevant section for limiting discovery,
other than those provisions dealing with "Trial production
materials” in 2.740(b)(2), which are not at issue here.

It is not clear in what form Applicant's Motion is stated. Although
styled "Applicant's Objections to Discovery Requests and Motion for a
Protective Order,” it could be argued that pertains only to 3IY of the
Applicant's paper. On the other hand, Applicant's submission in §I
"that discovery and evidence in this proceeding should be limited to
the period beginning January 1, 1972" (Motion at &) could also be
interpreted as a Motion for a Protective Order. If so, it clearly
lacks the allegation of "good cause" required in 10 CFR 2.740(c).

——
~

15/ 10 CFR §2.740(c). Applicant has found the need for a Timiting order
upon such a basis by claiming the search would be "unreasonabie" (p.
4), "expensive and time consuming." (p. 5).
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B. RELEVANCE OF DOCUMENTS REQUESTED

The Applicant has not attempted an item-by-item discussion of the rele-
' 16/
vance of the objected-to document requests.”  Rather, FP&L makes only broad
* statement§ as to the irrelevance of the requests, saying "(t)he burden of

such a search would not be offset by the probativéiva1ue of any documents
17/

18/
are of dubious relevance at best to issues in this proceeding;" ~ and "When

requests reach back more than a quarter of a century, their relevance cannot
.be assumed." 1/ '

The simple claim that documents are irrelevant is not the same
thing as demonstrating that irrelevance. And while it is true that the
Commiss%on's Rules of Practice do not allow the relevance of requests

to be "assumed,* the Appeal Board has instructed that a "broad, Tiberal

1nterpret§3}on" be given to 10 CFR 2.740 in order to give effect to its

purpose., It is therefore equally erroneous to "assume" irrelevance.
16/ iotes 5-7, supra.

17/ Motion at 6.

18/ 1d. at 7.

19/ 1d. at 6.

20/ The Appeai Board has quoted with approval the Supreme Court's under-

standing of the purpose of modern discovery: "They together with
pretrial procedures make a trial less a game of blind man's bluff
and more a fair contest with the basic issues and facts disclosed

to the fullest practicable extent." Commonweaith Edison Co., suora,
7 AEC at 461, quoting United States v. Proctor & Gamble Co., 356
U.S. 677 (1958). :

[
i, YR, 2N o

produced;" ~ that "documents authored more than a quarter of a century ago
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As "dtscussed, _gggg, there 1s no’ time. limit definition to. relevant dis- .
covery. Documents "authored more than a quarter of a century ago" are
as discoverable as those authored yesterday if relevant to the proceeding.
There {s nothing "dubious" agout it.
‘The relevance to this proceeding of the 1950, 1955, and 1960 document
requests is simple: the U,S. Circuit Codrt of Appeé]s decisjon in

) 21
Gainesville Utilities Dept, v. Florida Power & Light Co. In that

decision, the Fifth Circuit reversed the trial court s refusal to grant

Judvment n.0.v. on the existence of a conspiracy to divide the wholesale pouer

22/
market between FP&L and Florida Power Corporation. Documents and

evidence introduced in that case reach back to the early 1950's. For

example, in an affadavit filed by Florida Cities' attorney Robert A.
23/
Jablon in the South Dade proceeding, a letter from W.C. Gilman,

Pres1dent of F]or1da Power Corporation, to Richard Simpson of Monticello,

24/
Fla., dated January 30, 1951 appears. The letter is indicative,

according to Mr. Jablon's affadavit, of material shdwing "various anti-
competitive actions of Florida Power & Light Company, including refusals
to transmit, refusals to sell wholesale power, conspiracy to divide

25/
territory for wholesale power service, and monopolization."

21/ 573 F.2d 292 (5th°Cir., 1978), cert. denied, 5.S. , 47 USLY
3329 (No. 78-476) (lovember 14, 1978)

573 F.2d at 299.

22/

23/ Florida Power & Light Company (South Dade Nuclear Units), NRC
Dkt. No. P-636-A, Robert Jablon affadavit attached to Florida
Cities Petition to Intervene, April 14, 1976.

24/ Id., Document No. 14 in the Jablon affadavit.

25/ 1d., Jablon affadavit at 3 (unnumbered).
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' yhi1emthg‘$§§ff makes no yepre;gnt;fions as to the vaTuerf that
particular letter or to Mr. Jablon's assertions of its use in the South
Dade proceeding, the fact that a relevant 1951 letter was obtained
through discovery in the Gainesville case, ai/suggests that further dis-
covery into that time pe;iod {s necessary in the instant proceeding. If

such discovery was deemed relevant by the U.S. District Court in Gaines-

* ville, the Staff believes its limited request for similar discovery in

the St. Lucie 2 proceeding is consistent with its respon§ibi1ities of
investigating whether grgnting'the proposed 1j;ense would "create or main-
tain a situation inconsistent with the antitrust 1aws.as speci fied in
subsection 105a." 2

It is not an aﬁéwer to the Gainesville-prompted requests that the
"allegations were well-known by 1977, when the Board ruled on the South
Dade discovery requests." & At the time of that ruling, the District_
Cou;; jury had refused to find a conspiracy between FP&L and Florida
Power Corporation and a motion %or judgment n.o.v. had been denied. Thus,
the parties could hardly have been expected to press the relevance of
the Gainesville discovery périod. However, with the decision of the
Court of Appeals for the Fifth Circuit and the subsequent denial of
certiorari by the Supreme Court, the Nuclear Regulatory Commission Staff

could hardly overlook those allegations. Indeed, Section 105a of the

Atomic Energy Act places independent authority in the Commission to
29/

"suspend, revoke or take such other action as it may deem necessary"

26/ 1d., Jablon affadavit at 3 (numbered).
27/ 42 usc 32135 c (5).
28/ Motion at 5, note 1 (unnumbered).

29/ 42 USC §2135a.

- em oae - » P
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_Ywhen there has been apfinding of violation of the antitrust laws by a

© 3y
Ticensee. .

The a]1egations;growing out of the Gainesville case are certainly
within the scope of the bermissib]e Staff investigation in the instant
proceeding. The NRC Staff ha; always maintained that its investigations
are not Timited to the time frame when the immediate unit under consider-
ation was first proposed.'31 To do so would be inconsispent with the
prelicensing antitrust review process o% Section 105c.

By authority of the Atomic Energy Act, the Commission is to determine
"whether the activities under the license would create or maintain a
situation inconsistent with the antitrust laws specified in subsection

105a." ~ Among the laws specified in subsection 105a is the Sherman

.30/ As the Board is aware, the Commission now has under advisement
the Gainesville decision and what action it should take with
regard to FP&L. The Staff has urged the Commission to consolidate
any 105a proceeding with the instant case. Although there are
other possible routes for dealing with the Gainesville matter, it
should be noted that if the Commission adopts the Staff recommen-
dation of consolidation, all of the material directly relevant to
the Gainesville allegations would come into this proceeding. Much
of that couldprobably be accomplished by granting the Joint
Document requests now at issue; otherwise, should the Commission
order consolidation and the parties enter discovery requests based
on that 105a matter,the "early" discovery requests will necessarily
be repeated.

31/ As the Applicant here has alleged. See Motion at 2.
32/ 42 usc 32135¢(5).
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Act.” "I't is, of course, necessary in showing a violation of Section 2

of the Sherman Act to demonstrate not only monopoly power but the willful
acquisition of such power or willful maintena;ce of monopoly power.qgj
It would be 1mpossibie to do so without an investigation of the past of
the alleged monopolistf Thus, in HRC proceedings, it would be impossible
to "make a finding" as to whether certain conduct was inconsistent with
Section 2 of the Sherman Act without allowing an investigation into the
past conduct of the Applicant,: |

For pu%pos;s of determining what relief is necessary, should a
finding be made that a situation inconsistent with the antitrust laws
viould develop if the license were granted without appropriate conditions,
the NRC Staff must also evaluate the effects of past anticompetitive
practices or structure, It is impossible to evaluate effects in a vacuum.
Only by studying the past situation and compéring it with the present
can the "effeéts" of anticompetitive practices and structure be measured
for purposes of developing constructive relief. At the same time, the
Staff does not contend it has a "fishing license" to conduct discovery. B

The Timited number of pre-1965 document requests demonstrate an attemp;.6

to Timit discovery to those areas relevant to the Gainesville matter.

3¥ 15 U.S.C. 81 et. seq. )
3¢ United States v. Grinnell Corporation, 384 U.S. 563, 570-571.(1966).

35/ Motion at 16.

36/ Also relevant is the SERC matter, as detailed in Alabama Power
Company (Joseph M. Farley Nuclear Plant, Units 1 and 2), LRP-77-
24, 5 NRC 804 (1977).
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The ﬂppl{can;‘s suggestion of 1972 as the eariiest date for discovery
{s objectionable for the reasons stated above. In fact, such a date-
would serfously impair the ability of some parties to formulate and present
their case, For exaﬁble, to Timit discovery to 19?2; "the year in
which the Company first gave consideration to the construction of Unit
No, 2 of the St, Lucie Plant as presently constituted", gZ/wouId'fore-
close the allegation of denial of access to nuclear with respect to
all other p]énned projects of the Appliicant.
C. BURDEN ON THE APPLICANT

The other side of the Protective Order/Limiting Order equation
calls for ba]anciné the demonstrated relevance of the discovery against
the burden which would be imposed upon the party against whom discovery
is sought., It is the party resisting discovery who must demonstrate and
cérry the burﬁen of showing "annoyance, eﬁbarassment, oppression or undue
burden or expensé."

Again, FP&L has alleged undue burden without demonstrating that it
actually exists. For example, the ggslicant says this "massive task" would

be "expensive and time consuming." =~  But it is unclear just why that would

be irue. Presumably, most of these documents would have already been

37/ Motion at 2.
38/ 10 CFR 2.740(c).
39/ HMotion at 6.



an Theay smmam
M

_ produced in preparation for the Gainesv111e case. Since the Jo1nt Re-

quest contains only 14 items which seek discovery befors the general

1965 date, 10 years difference in 14 categories is apparently the

. App]iéant's definition of "massive."

Further, the Applicant gives us no means of evaluating whether, in
fact) the 14 Joint Requests would be burdensome at all. Since we have
not been instructed how the files are maintained, it is impossible to
determine--from the material ﬁow before the Board--the time or expense
that would be involved in meeking the requests. If, for example, FP&L's
files are chronologically arranged, it would appear to be a relatively

easy matter to "extend" the discovery request back 10 years. It may be

that the Applicant's files are arranged in some other fashion, but the

point is that cannot be assumed. Absent some &emons%ration and expla-
na;ion of what the burden is, the Board cannot assume that it exists,
simply on the assertions of the party seeking to limit discovery.

Some of the assertions of burden are difficu1£ to reconcile with
common sehse. For example, Joint Request No. 2 requests “copies of

annual reports issued to stockholders by Company for the years 1955-

‘ 1977..." Unless these annual reports have been destroyed by fire, it

"is difficult to see the burden Applicant would have in locating and

copying these reports. .The "burden" is minimal.
These practical arguments aside, it is clear, as a legal matter,
that merely the existence of "some burden" is not grounds for denying

40/
relevant discovery. Courts have held that the fact that production

40/ Hanover Shoe, Iné. v. United Shoe Machinery Corp. 207 F. Supp.

407 (N.D. Pa. 1962).
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would be- onerous or inconvenient is not per se grounds for denying a

document request. fﬂ( Under 10 CFR §2.740(c), the pertinent consideration
is whether "justice requires".a Timitation on discovery to prevent .
burdening an applicant. Mere size of the search or length of the relevant
time period does not define burden; it is the demonstration of such
hardship before the Board which is crucial.

However, the Applicant makes the argument that it performed "a
substantial amount of work" in the South Dade proceeding and that its
work, conducted "in-reliance" on the Board's South Dade ruling, would
have to be repeated if an earlier date is adopted. : Besides ggs fact
the Applicant is inconsistent in its "reliance" on South Dade, Staff
contends that FP&L has no basis for placing such "reliance" in South Dade.

It is true that the parties to the St. Lucie 2 proceeding have used the

South Dade discovery procedures and matters in controversy as a basis

to frame the issues and discovery in the instant proceeding. This is

simply a matter of litigation efficiency, directed toward the goal of

expediting the licensing process. However, the South Dade proceeding

has been rendered moot by the cancellation of the planned units by

FPaL.

2
.

41/ Rockaway Pix Theatre, Inc. v. Metro-Goldwyn-Mayer, Inc., 36 F.R.D.

15 (E.D.N.Y. 1964).

42/ Motion at 5.
43/ For example, he has not "relied" on the 1965 cutoff date set by

the Board in that proceeding, but now rather requests a 1972 date.
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Any discovery which Fb&L will repeat in this proceeding from its eariier
South Dade search is not a basis for limiting discovery which the Board

might order here.

D. PROCEDURE FOR ANALYSIS

As has bgen discussed, the proper procedure for the Board.to
follow in ruling on FP&L's Motion for a Protective Order/Motion to
Limit Discovery is to balance the shown relevancy of the documents
against the demonstrated burden on the Applicant. The Staff believes
it has shown both the relevance of the 14 Joint Requests and' the lack
of any demonstrated burden by FP&L, and therefore, the Motion of the
Applicant should be denied,

Hd&ever, FP&L has suggested another method of analysis. Refer-

44/
encing the Manual for Complex Litigation, Appiicant would have the

A

Board set a general discovery date of 1972, with earlier requests possible

44/ Motion at 9. |
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upon some showing in "isolated circumstances.” In one sense, this

suggestion simply begs the issue. That is: where is the "general cut-

off" date to be set: 5972, 1965, 1950, or some other year? But, closely’

read, thi% suggestion,is also a means of shifting the burden to the party

moving for discovery, rather than the party opposing discovery, as

required by the Commission's Rules of Practice.

Under the Manual for Complex Litigation approach, as outlined by

the Applicant on pages 8-9 of its Motion, "(t)he burden should be on the

requesting party to set forth the reasons for each such exception (to

the general cutoff date of 1972)." This is completely contrary to the

provisions of 10 CFR 2,740 outlined earlier. That Commission Regulation,

it will be recalled, follows Federal Rule of Civil Procedure 26 i%éﬂlowing

the discovery of "any matter, not privileged, which is relevant." It

47/

is only upon a Motion for a Protective Order or an order limiting the

48/

scope of ‘discovery by the Board =~ that this scope is reduced. What the

Applicant is proposing is to turn this scheme upon its head, asking the

Board to grant an order which would require a party seeking relevant documents %o

obtain Board approval, whilg failing to set forth what standard must be uti-

lized., ~ Staff opposes this attempt and perhaps states the obvious in saying that

49/

45/

IA&/
47,

48/

47T

78w e—— e €

Motion at 8.

10 CFR 2.740(b)(1) (emphasis added).
10 CFR 2.740(c).

10 CFR 2.740(b).

s not.cTear from Applicant's Motion what showing the party

seeking discovery in the "isolated circumstances" would have o

show, The phrase "good cause" is mentioned. See Fed.R.Civ. P.
35(a). This would be a higher standard for a party seeking dis-
covery than showing relevance, as set forth in 10 CFR §2.740(b)(1). °




while the Board is held to follow the Commission's Rules of Practice, as
set fbrtﬁ in 10 CFR, it has no responsibility to follow any scheme proposed

in the Manual for Complex Litigation.

E. EVIDENTIARY CONCERNS

. A careful reading of Applicant's motion reveals a'request that the
50/

Board 1imit "discovery and evidence" in this proceeding to a 1972 date.

As discussed pfevious1y, the Staff does not believe this js a realistic
proposal. But even should the Board rule that 1950, 1955 and 1969 are
not proper discovery dates, in their limited context, this ruling should
not effect the evidentiary‘presentation of material gained through other
proceedings, |

For example, documents the parties have obtained through the Gainesville

51/
proceed1ng, which are relevant in an evidentiary sense, to the matters at

controversy in the instant proceeding, should not be precluded from admission
méré]y because they are earlier documents. It would be error, the Staff
believes, for the Bogrd'to rule now that all evidence prior to 1972 (or
whatever date is finally selected) 1is irrelevant. Under the definition of
Federal Rule of Evidence 401: relevant evidence"means evidence having any
tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be
without the e;idence." There will be time enough for the Board to rule on
such evidence when proferred-at the hearing. Therefore, any ruling the

Board will make in response to Applicant's present motion should be limited

in terms of discovery only, under the applicable provisions of 10 CFR 2.740.

50/ Motion at 8.
51/ Fed.R. Evid., Rules 401, 402, 28 U.S.C.
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II. APPLICANT'S OBJECTIONS TO DISCOVERY PERTAINING TO LEGISLATIVE
ACTIVITIES -

-

Applicant objects to fnterrogatory 58 of the Joint Request which
requires the production of documents relating to Applicant's legislative
activities, It objects to this type of discovery on the b%?is of what

is commonly referred to as the Noerr-Pennington doctrine. ~  This doctrine

confers immunfty from 1iability under the antitrust laws for actions,

‘ regardliess of their anticompetitive intent or purpose, which merely in-

volve seeking to influence the executive, legislative or judicial branches’
of government, Contrary to Applicant's assertions, there are a
number of reasons why interrogatory 58 is a permissible discovery request.

A. 10 CFR 2.740(b)(1) of the Commission's Rules of Practice

Applicant's contentions regarding the MNoerr-Pennington doctrine are
at best premature since discovery of the type of documents called for in
this request would be permissible even though the documents themselves might

not be admissible at trial. In this regard, the Federal Rules of Civil

Procedure 28 U,S.C. 326(b)(1) states in pertinent part -
"...It is not ground for objection that the information
sought will be inadmissibie at the trial if the infor-

mation sought appears reasonably calculated to Tead to
the discovery of admissible evidence."

Comparable wording is incorporated into the Commission's Rules of Practice

10 CFR 2,740(b)(1).

52/ United Mine Workers v. Penningtoh, 381 U.S. 657 (1965); Eastern
Railraod Presidents Conference v. Noerr Motor Freight, In¢c., 365
U,S, 127 (1960).
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_ The South Dade Licensing Board recognized the distinction between

permissible discovery and ipadmissibTe evidence for Noerr-Pennington

. type documents when it held that a similar discovery request in that
-' 5%
case was permissible:

. We are not of course, at this stage ruling upon the
ultimate admissibility of evidence. Rather, in accord-
:ance with 10 CFR §2.740(b)(1), the test we apply is
whether ",..the information sought appears reasonably
' calculated to lead to the discovery of admissible
evidence." * This is also the test under Rule 26 of
the Federal Rules of Civil Procedure. The Board ob- .
: serves that the interrogatories objected to on the basis
) of Noerr-Pennington seem to be designed to lead to the
discovery of admissible evidence, even if the legislative
conduct thus demonstrated may not be the basis of a
finding of a violation.of the antitrust laws. 54/

B, Exceptions To Noerr-Pennington

In.addition to the above discussed rules of discovery, there are

other reasons why the Noerr-Pennington doctrine would not precliude the

Apricant from producing documents pursuant to interrogatory 58. There
.are several wé11 established exceptions to this doctrine to include the

fact that legislative acts and practices may be used to show the phrpose

and character of particular transactions, even though in some cases they .

. 55/
can not be the basis for a finding of a violation of the antitrust laws.

53/ It should. be noted that Joint Request No. 60 in South Dade was
identical to the original October 31, 1978 Joint Request No. 58
in St. Lucie Unit 2 (This October 31st request was subsequently
N revised by the December 11, 1970 memo of understanding between the
) . parties.) !

54/ Second Prehearing Conference Order, In the Matter of Florida Power
& Light Co. (South Dade Muclear Units), Dkt. No. P-636A, February
22, 1977). Attachment G.

55/ United Mine Workers v. Pennington 381 U.S. 657, 670 (1963).

® TR § wr— . i — Y e . Id -
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Also, tojthe extent that the documents disclose that the legislative . .
e

activities of Applicant fall within the "sham" exception to the Noerr-

Pennington doctrine, then such activities can provide the basis for a |

finding that the Applicant has created or maintained a situation incon-
5¢/ )

sistent with the antitrust laws.

1. The Noerr-Pennington doctrine permits the introduction of
evidence concerning the Applicant's legislative activities
to show the purpose and character of the particular activities

In objecting to the production of legislative documents Applicant
fails to recognize that although antitrust 1iability cannot be predicated
on valid attempts to influence governmental actions, evidence of bonafide
legislative activities is allowable in order to show "the purpose and
character" of other activities. Thiskwas specifically made clear in
footnote 3 of the Pennington decision where the Court points out that such
evidence may be admissible "if it tends reasonably to show the purpose and
character of the particular transactions under scrutiny." 2 Since
Pennington, other courts have applied this reasoning and have permitted
the introduction of evidence as to "protected activities" in order to

58/
show the purpose and character of the activities in question.

56/ Eastern Railroad Presidents Conference v. Noerr Motor Freiaht,
Inc. 365 U.S. 127, 144 (1960). ‘

57/ United Mine Workers v. Pennington 381 U.S. 657, 670.

58/ See, for example, Household Goods Carriers' Bureau v. Terrell,
417 F.2d 47 (5th Cir.), rehearing en banc, 452 F.2d 152 (1971);
Hayes v. United Fireworks, 420 F.2d 836 (9th Cir., 1969).
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This exception was specifically cited by the South Dade Licensing

Board in bverru]ing the Applicant's Noerr-Pennington arguments. There,

the Licensing Board specifically found that:

The Staff urges that the purpose and character
of the applicant's activities are relevant, and
that this would be a permissible showing under
Pennington, supra. The Board can envision other
unprotected products of this discovery. For
example, we may be aided in establishing the
appropriate relevant geographic and product markets
. for antitrust analysis in this proceeding. 59/

2. Sham activities

The Noerr-Pennington doctrine does not apply to "sham" attempts

to influence governmental acts. This exception was first referred to in

" Eastern Railroad Presidents Conference v. Noerr Motor Freight, Inc.

s 365 U.S. 127, 144 (1960) where the Court stated that:

There may be situations in which a publicity campaiagn,
ostensibly directed toward influencing governmental
action, is mere sham to cover what is actually nothing
more than an attempt to interfere directly with the
business relationships of a competitor and the appli-
cation of the Sherman Act would be justified.

YT

According to this exception, to the extent it may be established that

Applicant has engaged in legislative activities to interfere with the

business ‘relationships of others, Applicant's actions are a legitimate
area of discovery and Joint Request 58 {is appropriate to' examine thjs

possibility.

- prrmere sed mad srmens Oy

59/ Florida Power & Light Co., supra, note 54 at p. 3 n.l.
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Applicant argues at pp 14-15 of its brief that d1scover/ in this
case should not be a]lowed .under the "sham" exceptwon 'since, according
to Applicant, there has been no allegation by the parties in this pro-
ceeding, Applicant goes on to conclude that it would be more appropriate
for_the Board to defer the matter until the other parties in the case
have made a Erimi.fggig showing that a sham exception may exist. Staff
cannot agree with Applicant's analysis. The short answer_to this con-
'tention i§ that disco@éry will aid the parties 1n'determining whether
Applicant's legislative efforts fﬁ]] within the sham exception. By its
very nature, sham aétivity would be of a clandestive type that often
“would not be apparent without first having éccess to the files of the
Applicant. The South Dade Licensing Board recognized this need for

taking discovery in order to determine whether Noerr-Pennington doctrine,

or any of its exceptions, would apply in NRC antitrust litigation. As
the Board stated:

- Moreover, it will not be possible until after discovery
for the Board to determine whether the activities in
question are entitled to the constitutional protection
recognized by the Noerr-Pennington cases, or whether
they fall within "sham" or other possible exceptions to
the doctrine. 60/

60/ Florida Power & Light Co., supra, note 54 at 3.
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3. Prev1ous NRC decisions regard1ng Hloerr-Pennington

In its discussion of the Noerr-Pennington doctrtne, Applicant has

contended that "NRC Licensing Boards have split in their decisions”
regarding whether to accept discovery for this classification of docu-

ments. Staff believes that a close reading'of the various decisions

discloses that Licensing Boards have in fact been amenable to allowing

.

Noerr-Pennington type discovery.

Initially Applicant cites an Order issued by the Licénsing Board
61/ .
in the Davis-Besse proceeding. Staff submits that the language quoted

by Applicant does not necessarily preclude Noerr-Pennington documents

;s1nce in the next sentence, the Board stated that, "The Board might con-

sider whether such activities [legisTative] were part of a broader program

In addition, in the very next interrogatory the Board pointed out that it
woqu allow discovery with respect to other political activity if a
sufflcwent degree of relevancy could be demonstrated 3/and in the
fb110w1ng interrogatory it allowed discovery with respect to documents

pertaining to the "sham" exception of the Noerr-Pennington rule.

681/ Order on Objections to Interrogatories and Document Requests, In
the Matter of The Toledo Edison Company and the Cleveland Electrig
I1luminating Company (Davis-Besse Nuclear~Power Station, Unit 1),
Dkt. Nos. 50-346A, 50-440A, October 11, 1974. Attachment A.

()]
N
~

Id. at 6.

(22
(%
~

Id. at 7.

62/

to create or maintain a situation inconsistent with the antitrust laws...."
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Applicant also cites a decision of the Consumers Board to support

. 64/ -
its argument. A]though in that case the Board had disallowed

discovery of certain documents relating to the Applicant's p011t1ca1
65/

. actiyities on the basis of relevancy, an examination of the trans- |

cript discloses that the Board did in fact sﬁbsequently permit exam- a

ination of a witness whose testimony was objected to on the basis of

- 66/

Noerr-Pennington, |

: . . 87/ :

The third ruling cited by the Applicant is that of the Duke Board. |

There the Board stated that it would consider discovery of political

material and grant such requests upon the showing "of prerequisites

‘required by law," Staff believes that since the proper prerequisices

will have been shown in this case, the Duke ruling stands in favor of

granting the Joint Request.

Finally, the Applicant cites the decision of the Louisiana Board.

It is Staff's position that the well-reasoned opinion in Louisiana is

64/ Order Ruling on Applicant's Objections to Document Requests,....
In the Matter of Consumers Power Company (Midland Plant, Units 1
and 2), Dkt. Nos. 50~329A, 50-330A, November 28, 1972. Attachment B.

i
l
|

69/ !
i
|
!
l
|

65/ Id. at 2 and 3.

1
66/ Record, 6 February 1974, at 5625 et seq., In the Matter of Consumers i

Power Company (Midland P1ant Units 1 and 2), Dkt. Nos. 50-329A, l
50-330A. A»tachment C

— s - - -

67/ Prehear1ng Order Number Two of Atomic Safety and Licensing Board,
In the Matter of Duke Power Company (Qconee Units 1, 2 & 3; HcGuire
Units 1 & 2) Dkt. Nos. 50-269A, et al, November 27, 1972. Attachment D.

Id. at 3.

Memorandum and Order with Respect to Objections on Discovery Requests
and Interrogatories, In the Matter of Louisiana Power and Light Co.
(Waterford, Unit 3), Okt. No. 50-382A, Aprii 19, 1974, Attachment E.
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" persuasive as to why discovery should be granted in this case. There

the Board granted discovery with respect to certain legislative infor-

mation. As in the instant case, the Applicant argued that such.discovery

* was precluded by the Noerr-Pennington doctrine. The Board stated:

First, Rule 26 of the Federal Rules of Civil Procedure
and the AEC Rules and Regqulations permit discovery cal-
culated to Tead to the production of admissible evidence
even though the actual subject matter of the discovery
may itself be ruled inadmissible at the time of the
hearing. Thus, it remains to be seen whether the infor-
mation sought by these interrogatories will lead to the
production of admissible evidence even if the Board
‘upholds Applicant's contentions with respect to the
applicability of the Noerr-Pennington doctrine.

Second, the doctrine and the extent of the doctrine's
coverage cannot be tested in a specific context with-

out the proper development of evidentiary facts. That

is to say, that although Applicant might claim exten-
sive immunity based on the asserted applicability of the
doctrine, the immunity ultimately determined to be avail-
able may be substantially narrower than that claimed.
Without the development of a factual basis upon which to
consider the doctrine, there is no way for the trier of
facts to gauge the scope of the immunity.

Third, we note that it cannot be ascertained presently
which activities Applicant itself may claim to be immunized
by the doctrine; and surely, the other parties are entitled
to know the factual basis upon which Applicant will argue
the applicability of the doctrine. It would be most unfair
if a party, merely by citing the catch phrase "Noerr-
Pennington” could thereby relief itself of the responsibility
of producing data in response to discovery which data might
be..outside. of the scope of the doctrine. In short, there
must be a way to test claims of privilege based on the
doctrine, and the only way to make such a test valid is
through the production of data of the type sought through
these interrogatories. ’
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A case which the App11cant has failed to refer to but which was

one of the more recent HRG.; L1cens1ng Board decisions where Noerr-Pennington

discovery has been allowed occurred is the Alabama proceeding. The most

recent de?ision regarding Noerr-Pennington is the above referred to
South Dade decision. Staff believes that the reasoning employed By

the Louisiana, Alabama, and South Dade Boards is conclusive in ovérruling

the Applicants' argﬁments in the present matter and mandate a positive
finding with respect to interrogatory 58 of the Joint Request.
Applicant attempts to distinguish earlier NRC decisions regarding

the Noerr-Penninaton documents by contending that the decision in First

National Bank of Boston v. Bellotti, 435 U.S, 765 (1978), 46 U,S.L.Y,

4371 (April 25, 1978) somehow makes a difference with respect to access
to discovery documents. Staff does not see how Bellotti has any effect
upon the rationale empioyed by the previously referred to NRC Licensing
Board rulings, for allowing discovery. B8ellotti merely stands for the
proposition that the First Amendment rights of freedom of speech which
apply to private individuals also apply to such entities as commercial

corporations.

[RT R

lﬂ/ Order Granting In Part and Deny1ng In Part Motion to Compel Pro-
duction, In the Matter of Alabama Power Company (Joseph M. Farley
Nuclear Plant Units 1 and 2), Dkt, Nos. 50-348A, November 1, 1973,
Attachment F,

71/ Second Prehearing Conference Order, In the Matter of Florida Power
& Light Company (South Dade Nuclear Units), Dkt. No. P-636A,
February 22, 1977, Attachment G.
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One other area which App11cant has tried to emphasize in its

arguments concerns‘ the alleged "chilling effect"” upon the exercise of

constitutionally protected rights if Noerr-Pennington type documents
are a1loéed discovery. The Licensing-Board in Alabama found such a
defense by an Applicant to be unpersuasive and Staff sees no dis-
tinction here. - . ‘ Sememde

III. APPLICANT'S OBJECTIONS RELATING TQ OVERBROAD REQUESTS

At page 25 of its brief, Applicant objects to Joint Requests Nos.
79-82 on the basis that these interrogatories are overly broad and extend
to subjects which are not relevant to this proceeding. App1ican€.first
objects on the basis that these interrogatories are unnecessary. Specif-
jcally, it contends that even though these interrogatories are relevant to
the fuel supply question, such information is unnecessary since the‘fueT
supply subject is sufficiently covered by Joint Réquests 54 and 55 (plus
sev;raI interrogatories contained in Florida Cities' requests). Second,
Applicant objects on the basis that the requested information pertains to
a proceeding which is pending before the Federal Energy Regulatory Commission.
And third, Applicant contends that providing this information would sub-
stantially lengthen and complicate the discovery process in this proceeding.

Staff disagrees that all the information necessary with respect

to the fuel supply question can be obtained solely from Joint Requests 54

72 Those cases cited by App11cant regarding a "chilling effect"
appear to involive more extreme situations than are present in
this case, For example, Applicant cites at page 12 in support
of the "chilling effect" NAACP v. Alabama 357 U.S. 449 (1958).

In that case the Court stated at 462: "Petitioner has made an
uncontroverted showing that on past occasions revelation of

the identity of its rank and file members has exposed those

members to economic reprisal, loss of employment, threat of
physical coersion, and other manifestations of public hostility."
Staff does not believe that disclosure of the information requested
by the Joint Interrogatories reaches this standard.
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and 55, Document requests 54-55 may not provihe information in -
sufficient detail to eggggéish the competitive situation with respect .

to natural gas. Amoﬁg other things, Joint Requests 79-82 are necessary

. to provide copies of contracts and documents pertaining to pricing and

availability of gas supply.

- Another important reason why Joint Requests 54 and 55 are not
sufficient is that, contrary to Applicant's assertioh, we are interested
in more than just the question.of fuel availability. Sta%f seeks to know
whether AppTicant has conspired with others to monopo]izegthe gas supply
in the State of Florida or whether it has unfairly acted alone or in

concert with others to curtail the gas supply of smaller utilities. Joint

Requests 79-82 are designed to provide this type of information.

Staff disagrees that discovery for Joint Requests 79-82 would sub-

stantially lengthen and cohp]icate the discovery process in this proceeding.

Sincé, as Applicant concedes, these discovery requests have already been
the subject of discovery in a FERC proceeding, the search for these
documents by Applicant should not be an undue burden.

AppTlicants' objection that the natural gas question should not be
handled in this forum because it is already the subject of a FERC pro-
ceeding is unfounded. There is no element of primary jurisdiction
involved here concerning the antitrust aspects of the natural gas question

which would preclude the NRC from acting upon_this matter.
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IV. APPLICANTS' REQUEST FOR A PROTECTIVE ORDER

Applicant contends,that much of the discovery information in.thjsw
proceéd%ng is of a coﬁéﬁé;htiai nature which is entitled to a general
protective order. It has furnished a proposed protect%ve ofder which
in effect_allows Applicant, in its sole discre%ion, to designate any
discovery information as confidential, Staff does not quarrel with the
* fact that there might be some discovery materials which are entitled to

confidential treatment. However, we cannot envision the.necessity

for the blanket type of protection which Applicant at this time seeks.

Staff believes that 10 CFR $2.740(c) regarding protective orders

applies when a party ;;%ks protection for certaih spe&ific documents

for confidentiality, but not for an unlimited power to allow for all
documents to be marked confidential at the discretion of the requesting party.
The party who seeks the protection has the burden of showing why the
documents should be confidential and not vice versa. Under Applicant's
proposed arrangement, the roles are reversed and other parties will have
the bqrden of demonstrating why specific documents should.not be confi-
dential. Staff believes this arrangemenk subverts both the letter and
“spirit of 10 CFR §2.740(c) which provides that a protective order will

only be granted to a requesting party "for good cause shown."

Staff does not believe that App]lcant has shown that a blanket
protective order is warranted with respect to all those materials over
which it can potentially claim confidentiality. Applicant"s blanket

protective order is even broader than a requested protective order which

73/ See 10 CFR 2. 790(b)(1), as referenced by 10 €FR 2.740(c)(6),
'"T— owing the withholding of "a document or a part."
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was reje@ted by an NRC Licensing Board in the Stanislaus proceeding]ﬁ/
‘There the Applicant requested an order requiring that intervenors- give

advance ‘notice and a%'Bﬁﬁgrtunity for objection before using documents

produced: in that proceeding for other purposes. In denying this request,

the Licebsing Board ruled that

PGE has not attempted to 1ist or describe with
specifity any documents whose use in other fora
would unreasonably compromise trade secrets or
other identified competitively sensitive infor-
mation. No good cause has been shown requiring
-the entry of a protective order for prior notice
of other use of documents, and such a requirement
would impose a substantial burden on the other
parties. 75/

Just as in thg Stanislaus proceeding, éhe Applicant here has not attempted
to list and describg which documents should have confidential treatment..
Under éur rules this burden is demanded of the party who requests confi-
dentiality. Even assdﬁing the Staff could accept'%he shift of burden
implicit in Applicant's proposed Protective %;3er for "proprietary”,

confidential, and trade secret information, = there are specific

problems with the Order as drafted.

74/ Order Regarding PG&E's Motion for Notice on Notice of Use of Documents,
In the Matter of Pacific Gas & Electric Co., (Stanislaus Nuclear
Project, Unit 1), Dkt. No. P-564A (June 15, 1978).

78/ Id., p. 3.

76/ Proposed Motion at 1.



Paragraph one df the proposed Order statés: "This order shalT

govern all answers, documents and other discovery materials produced by
the parties..," etc. While it may be assumed the QOrder is designed only
.to épply during the discovery phase of thélproceeding,zzjthat is not
clearly stated in this paragraph. This ambiguity and incaonsistency is
a recurring problem inythe order, as proposed. As will be discussed,
infra, the Staff is reluctant to add as an issue to the prehearing phase
of this proceeding the meaning of the terms of éhe Protective Order.
Paragraph five of the proposed Order states: "with respect to the

government parties to this proceeding, Staff attorneys and their regularly

employed consultants shall not be prohibited by this Section 5 from access...

(embhasis added). Because of the peculiar wording of this caveat to
i paragraph five, NRC Staff counsel would be unable to show discovery
documents marked as confidential to any of their technical support people.
On -the one'hahd, Staff counsel's retained experts may not be hired on a
"regularly employed" basis, On the other hand, the technical Staff of the
NRC, which serves theldual role of advisor and c]ient; may not be properly
| . classified as "consultants."
The Staff sees several problems with paragraph six. In the first
place, it is drafted so ambiguously that,the Staff is not sure whether it

falls within paragraph six's provisions, or has been éomp]ete1y.dealt with

in paragraph five, If within paragraph.six, the Staff would object

77 Cf. Motion at 30; Paragraph 15 of Proposed Protective Order.

e ek L L LTI .
b . » » .
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that this r;striction prevents it from showiné marked documénts to
fact w%tnesses. Eéuch disé}osure ma} be necessary, f&r example, to re-
fresh recol]ections.and théreby obtain information sought.

Perhaps the most serious objection of the Staff is to paragraph
10, which provides: "No person shall make use of any confidential in-

formation obtained pursuant to discovery in this proceeding other than.'

. for purposes of this proceeding." By its literal terms, this provision

would present the NRC from using information obtained in Ehe St. Lucie 2
discovery -process in subsequent cases dealing with that license, the
lTicensee, or other related matters.

For example, paragraph 10 would prevent the Staff from using infor-
mation gained in this proceeding in a 105a lﬁ/action against Florida
Power & Light Company, even if relevant to the matter under litigation.
Tﬁis would be a clearly unacceptable restriction of the Staff's
responsibilities., It might be reemphasized that at the present time,

a iOSa matter involving the Applicant is pending before the Commission.

Should the Commission order that matter to proceed in a separate pro-

-ceeding, the information the Staff receives in the instant case would

19/ ‘e

certainly be relevant and pertinent to a 105a matter.

78/ 42 U.S.C, 2135a.
79/ See note 30 and text accompanying.
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Tﬁé Staff finds objectionab1e the additional requests and special
hand]ing procedure which wou]d be required by the proposed Order. For
example, paragraph fbur requires that trial briefs filed with the Board

. comply with the sealed envelope procedure of that provision of the

Protective Order. }he Staff believes this will seriously encumber the
80,
hearing process. More importantly, it is the NRC Staff's position - s

"

‘ that-~to the largest extent possible--hear1ngs on NRC 11cense appli-
cations should be open to the pub1ic If there .is a s1gn1f1cant need

to restrict public access to certain documents the Board can make

appropriate orders. In preparing a brief for the Board the parties i
should not be restricted in the presentation of documents which substan-
81/
,tiate their allegations.
3 Furthermore, Staff would note that the procedures dictated in the ..
B pqoposed order have the potential of lengthening the discovery phase of
%hié'proceeding. By the terms of the Protective Order, the parties will
be forced to argue before the Board many issues: the proper "classification”
of a document (par. 13); an independent expert's "need to énow“ (par. 6);
as well as ambiguities in terms of the Protective Order gg;é;, pars. 5,6).
The Staff respectfully submits that it would be a more efficient
use of the Board's--and all parties'--time if the Applicant would simply

i move the Board for a Protective Oraer on those selacted documents which

5 80/ As worded, even the briefs would have to be enclosed in sealed
’ ‘ envelopes if they "comprise or contain material marked as confi-
dential, or information taken therefrom..."

; 81/ The Staff is also concerned that the restrictive provisions of the
. proposed order will make it impossible to create an adequate record
to preserve all matters for appeal.

el e W e g est e e w— .
. o~ ———rvy ¥ . . . . - . \ .

- -
.
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«jt féefs mosE seqsitive and requiring a Pfotective Order.. - Certainly, “ o
it is more logical to:spend time before the Board arguing over the

terms of a relevant document than such abstract factors as the definition

~-of "outside counsel” or "régularIy employed consultants." .

CONCLUSION '

" For the above stated reasons, Staff urges the Licensing Board to
take the following action with respect to Applicant's objections to the
Joint Request;

1. Dény Applicant's objection to the 14 Joint Requests which
.seek discovery to dates earlier than 1965, and order that
such discovery may be had, without reference to evidentiary
restrictions;

2. Deny Applicant's objections based upon the Noerr-Pennington

doctrine and order discovery under the terms of Joint Request
58;

3. Deny Applicant's objections of overbreadth with regard to
. Joint Requests 79-82 and order production in 1light of the
“. need shown;

4. Deny Applicant's proposed Protective Order as contrary to
the Commission's Rules of Practice; ambiguous as written;
and potentially burdensome; and

5. Grant all other relief deemed appropriate to move this
proceeding forward,

Res ectf:Jy submi tted,

o ’ Lee Scott Dewey ‘ '1
Counsel for NRC Staff
K Iy (/g(-";u

redric D. Chanania
Counse] or NRC Staff

Z(_Ww
Dated at Bethesda, Maryland Dav1d J. Evans
this 22nd day of December 1978, Counsel fﬁf NRC Staff
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"A.  Preliminarvy

Cleveland Electric Illuminating Company (CEI), objacted to the

UNITED STLTIS GF ANMERICH
ATOMLC ENERGY COMMISSION

BEFOKE TR ATOMIC SAFETY AND LICENSING BOAéDJﬂ

In the Matter of - ' 23
) . . PN
The Toledsa Edison Company and Dockat los. 504§4€Mﬂu
The Cleveland Electxic Illumina- - 50-44018
ting Company .. -

(Davis-Besse Nuclear Power
Station, Gnit 1)

The Cleveland Electxic Illumina=-
ting-Company, et al.

(Pexrrzy Nuclear Powex Plant,
Units 1 and 2)
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R ORDER O OBJECTIONS
TO INTERDOGITORIES AYD DOCUGLLSNT REQUESTS

«
.

-

—r®

Pﬁxéuant to schedule zet for motions on discovary, each

. .1/
of the parties™objected on various grounds to various intarrog-

atories and document reguests filed pursuant to 10 CFR 2.740(b)
’

and 2.741 by other paxrz=ies. Specificzlly, (a) Agpliéant,

.

interrogatories and document regquests-of the City of Cleveland

(City), (b) aprlicants (Toleco Ediscn Company, Pennsylvania

Power Company, Ohioc Edison and Duguesne Light Ccmpany) okjected

_to City's interrcgatories and document reguests, (c¢) Applicants

. k| . o

.-

1/ Except American Municipal Power-Qaio (AMP-Q)

n
’ ¥
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. irrelevant to the pfoceédings and that it would be placed under

or director, and all public utilities or electrical supply or

construction companigé?;s to which the CEI director serves -as

an officer or director. : o

v n

5. CEI objects to document request 16(d) relating to

legislation and constitutional revision affecting the ability

of electric utilitiss to own, finance and construct facilities

and to sell eleckricity. C=I contends that these documents are

a severe burden to conduct a search for such documents. The

»

_'objection is sustained on the basis that CE2I's activities, if
B . 4

-

any, in the areas of legislation or constitutional revision

»

do not possess. the réequisite degree of relevance to these pro-

- ceedings. Aésuming that CEI did undertake legislative activities

» —— ———

directed to the enactment of statutes which would affect the
competitive position of the City, these activities nonetheless

would not constitute antitrust violations in and of themselves.

ZThe Board might consider whether such activities were part of a

broader program to create or maintain a situation inconsistent

with the ‘antitrust laws?(ﬁut under the doctrine of Parker v.

Brown, 317 ys 341, (19413, legislative judgments with respect

to legislative structure may not be considered as antitzust

LI

violations even though they have .zan.effect upon commexce.

. ot

IS
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u6.._CEI objects to document reguest 16(f) which calls for

materials relating to mggihipal;elec;icns claiming burden,

13

and further claiming that political activities are’ immunized

from antitrust attack. CEI contends that the Noerr Doctrine
preventé discovery relating to poiitical matters. The Board
does not agree that the blanket assertion of the Moerr Doctrine
precludes all such ciecocecy, acd on that basis the objection

would be overruled. However, the City thus far has failed to

.. demonstrate the relevance of the information soughﬁiunder

thls reguest to the issues admitted in this nroceedlng and

‘on that basis the objection is sustained. In the.event relevance

- . . s
is' clearly demonstrated, the Board may reconsider its ruling.

- .

% e « . » b4 . - “ .
. = .. . 0
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.'7.. CEXI objects to docnment request 16(g) pertaining to

lltlgaclon documents because it calls for pr1v11eg°d materials

/ .
and is unduly broad. C=X also clazns that certaln act1v1t~es

. x

Ls

covered by this request cay be lmmun’zed rom antitrust

challenge since they weuld not fall within the "sham" lawsuit

. ' exception as set forth in California Motor Transwort Comcanv V.

. Trﬁckiﬁg'Unlimiced, 404 U.S. 508 (19723 The City cited an

”
rd

examgle of one lawsuit which it contends has ant’comoet tive
overtones. The City further 1nc1catec that it would be difficul:
without discovery, to gauge the number of" lawsuits: to cecerm ne
Mwhether tne "sham” excent;on apolled. The Board agrees that

lt is lm,ossiole to determine if the "sham" excepticn applies

’




without permitting the discovering party to ascertain the ex- \

_tent, of such litigation. Also, with respect to*hpplicanyfs
s * claim that the,request is unduly broad,'we notemthat it is
limited to litigation in opposition to the construction of
compecing generation or tranémission_facilities.' Accocdingly
the objection is overruled with recard to litigetion that may
< heve'been'initiated.by CBI and disccvery is permitted thereto

except where CEIL asserts an "at“orney~client“ privilege which

-
H . .
. N

P . j_ . shall be handled ln accordance with tbe provzsmons of Section E

K}

i C below. The oojectlon of C“I is sustalned with respect to llel-
: . -

. - gation that may have been 1n1t1ated by other entities.

. .
» . N B}
- . P Y . " .

LI Y

. _"_ 8. CEI objects to docurment request 16(i) calling for
.. lnformateon regarding lzbor union negotlat’cns on the basis

'that this 1nformatlon is irrelévant to any 1ssue in this pro-

R . ceeding. .The objectlcn is sustained.’ , T

< .
a

9.. CEI objects to document recuest 16(3) which seeks fossil

) e fuel_supp_J—cggzgggcs, on the baszs that the information is
5 B irrelevant and confidential. As to concldentlalxty, data othex-

,wise discoverable may not bz withheld from ‘attorneys, or economic

;g and' technical advisors emploved by a par*v even though the regues-
N . . . . . = . = .
g- Ny does involve information considered by a pa.ty to be con: idential
B N ' ' .
) . . = . )
LQ é}\ business information. However, the Board will assist the parties

in protecting arguably confidential business information Irom

as

Co?




AP AN ENT B

UNITED STATES OF AMERICA.

In the Matter of
Docket ‘Nos, 50-32%A
CONSUMERS POWER COMPANY . .
50-3304A

(NI

(Midland Plant, Units 1 and 2)

ORDER RULING ON APPLICANT'S OBJECTIONS
TO DCCUMENT REQUESTS, THE DEPARTMENT OF
JUSTICE'S MOTION TO COMPEL THE PRODUCT-
ION OF FOUR CATEGORIES OF DCCUMENTS,
AND APPLICANT'S MOTION FOR PROTECTIVE ORDERS

Before ruling on the specific matters raised by the
parties, a brief statement by'this Board dealing with the
. appropriafe scope of discovery would be apropos. The
Departmedt of Justice is given 180 days during which to
obtain facts from which it can draw c0nc1usiOns-for trans-
mittal to the Atomic Energy Commission in the form of a
"Letter of Advice'. The Commission's Rules of Practice
contemplate that the Board in the first prehearing con-
ference will reach agreement with the parties as to the
relevant matters in controversy and will set them forth in
the prehearing conference Order. Undexr Section 2.740 of
the-Re§tructured Rules, discovery with regard to éuch
relevant matters in controversy may be nad by the parties.’

_ It is not: the purpose of discovery to explore matters not
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" "in controversy. With these principles in mind, we now

turn to the specific items before us.

Applicant'’s first objection is to request no, 2 ==
file indexes and documents describing Applicant's filing

system. Unless we take the position that all of Applicant's

‘files are relevant to the métters.in controversy, a position

we do not take, then. this request calls for irrelgvant
materi#l. The Department of Justice argues that the data
requested will enable it to locate relevan? material. We
do not agfee. W%th the issues clearly drawn, the Department
should be able to frame requests appropriately limited.to .
relevant material. Accordingly, Applicant's objection to
this requ;st is sustained. .

Applicant next objects to. requests for documents
relating to Applicant's political activities (Request 3(e)).

The Department argues that under the guise of appropriate

.political activities, the Applicant may have practiced a

mere sham to engage in forbidden activities, Whether or

not Applicant has engaged in unfair practices through

political maneuvers is a matter not.relevant to the issues

in controversy; more particularly, issues pertaining to

B
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cooidination. ‘Under the Commission's Notice .of Antitrust

Hearing, dated April 11, 1972, té}s Board ma}-gdp address

[ e ————

itself-to_matters not in controversy. Consequently,- we

agree with Applicant's arguments concerning the invalidity

of the request. The objection is sustained.

The next matter relates:-to request no. 4, calling for
minutes of pooling and coordination committee méetings.
All parties agree that the requested documents include many
which are irrelevant. The Department of Justice argues that
it cannot tell what is relevant witho;t examining all o the
files. This type of argument, if,carrieé to its logical
conclusion, would give the Department of Justice access to
all of Applicant's dccuments, a2 procedure forbidden by
Section 2.740. The request is hereby limited to those documents
which deal with Applicant's power to grant or deny access to
coordination, and those documents dealing with the use of
this power agg;nst smgller utility systems. As so limited,

Applicant is required to produce the documegts.'

Applicant objects to the production of documents relating
: .
to its gas operations on the ground that they are not relevant.’

"‘.
?ossibly,gApplicant may have used its gas operations to

.
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MR. VERDISCO: ©No questions, your Honor.

CEATRMAN GARPINREL: Mr. Watson? =
¥R. WATSON: XNo questions, your Eonor.
CHAIRMAN CARFPINKEL: . Hr.‘Jablon?
MR. JABLON: No questions, your Honor.
CEAIRMAN GARFINKEL: The witness iz excused, and
we want to thank the witness for his time. The Board is
hopeful that the witness does not tale it personeally that
certain of the previous testimony in writing was stricken.
THE WITHNESS: No, sir, I tertainly do not.
CHAIRMAN GARFINXEL: Okay. You're excused.
(Witniess excused.)
Ncw the Board is prepared at this time to make a
ruling with respect tc the motion to gquash the subpoena, and

with that, we will take a two-minute recess and we'll be right

back., —

— 505
Y TREMS CrRIPT

CHAIRMAN GARFINKEL: We'll be back on the ‘record.

Not to keep anybody in suspense, the motion to
quash itself is going to ke denied. Hovever, there's going
0 be subsiantial limitations.

New we will go into the amalysis.

The firat analysis that the Board wishes to maXe
is, numbeyr onz, we will dezl with the subpoena itzself in this

respece.
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The subtpoena is directed to an individual. There-
fore, thé’only information that the Joint Intexrvenors are
entitled to, 1f they are entitled to anything, is information
in the pcssessioy of this particular witness, and only infox-
mation in the possessioa of this witﬁess;

With regpect to thz question of ~~ and that will
be as of the date of the subpoena.

With reséect to the question of the First Anend-~
ment, it is true that no one can challenge an individual'é
beliefs, an individual’s zight to petition the iegislature,
an individual's righ; with respect to freedom of the press.
That guarantee isabasically a guarantee against acticn by
either the Federal CGovernment or the State Government through
the Fourteenth Amendment, It's a perfect right,

Howevexr, it is not an absolute right, and the
couwrts have made it clear that the Pinst Amendment does not
give absolute rights with respact to conduct. That is,
conduct is subject to iaguiry where it does vilolate a public
policy of the government. A

The clasgic.examéle is yoﬁ cannot yell "Pire”
in a crowded mov%a, and things like that. 3I£ the action
violates the antitrust laws, the First Amendnment é&ég not
bax inguizy into that guestion. |

Now thare is a right for this Board to se= datz

ané hear information regarding cartain conduct, especially

RPN
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under the Noerr, Pennington doctrine which relates to the
questior of a sham, if it was txuly a shan,

Now wzth reaoect to the question of discovery as

againét thé subpoena, the App11cant has made the point that
this‘is‘merely a subterfuge for obtaining discovery at a time
when discovery was closed. .

There is a difference between discovery and a
gubpoena at trial. Discovery merely seeks relevant material
in oxder to adduce evidence. that would be admisgsible et a
tfial, but that does not bar an individual frem ignoring the
discovery m2thod or the discovery mode ard s;eking the produc-
tion of documants that are admissible in evidence‘ét 2 trial.

However, it bars him from *wo tﬂings:

It bare him from inspecting and making copies of
that and seecking further infoxmation. The documents do not
leave the possessicn of the party who is producing the docu-
ments. 3If£ the documents are in the courtroom, they are txuly
under the possession of the individual subpoenaed. They may
be shcwn, but if they are not useq, actually being adm. tted
into evidence, they must be forthwith returned.

And in many gituations, a party does not like to
use the discovery methed because he does not want to tip his
case, 80 therefore, one party may seck the subpoena route at
trial ané gambie that the information will be furnished right

then ard there.
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Now tha Board did not issue-an order that speci-
fies every exact bit of evidence will be identified and
summarized for the benefit of.opposing Counsel prior to trial.
That was not the case, There is clear indication in the

transcript of the prehearing conferences that thexre may be

a time when witnesses will have to be identified at the trial

and testimony be taken at that time,
Now let's get to the éarticular issue in question.
The Board did issue a ruling with respect to the
question of petiticning the legislature and what-have-you,
political activity, as not being relevan: to the issues i;
this -case, and those issues werae specifically'indicated at

a prehearing conference, and the Board ruled that political

activity was not within the issues of this proceeding:

originally.

Howaver, .he question of the 25-perceat provisicn

. has come to issue in this proceading. Mr., Brand is, of

course, the paxty that initiated it. The Board did ask scme i
questions with regard to the 25~percent rule, and the Board
does deem the 25-percent mattér as being within tha issue of

. Ve

coordination and the ccmpetitive effect of coordination.
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Conseguently, if the Board is going to face the
. issue of the 25 pexcent provision in an offigial decis?on -
scmewhere along the way, or even if it igncres it ard makes
a f;néing that it ig not relevant; neéé;;ﬁélééggI%*s going
-~ £5 be faced with that issue. Therefore, wé'%ﬁihﬁfﬁé should

allow scme inguiry with respect to the 25 percent issue,

4

The Bosxd wishes the parti=s to undérgtand that

th

if this i a change in the Board’s position of prior rulings,

then we have chzngcesd our positiorn with regaxd to the 25 per-
cent and political activity,

Y¥ow, witn respect o the 25 percent and the poli-
I do, I wouid likes to ask one question:

was the amcuat of money for wransportation ard
what have you furnished togethef with the subpoena?

¥R, JAELON: No, it was not, vour Honor.

Yo spoke to Mr., Watson and I think we made an
arranyement —-- maybe Mr. Pclleock can betier speak to it —
that they will accept service and that thera would be &utual-

ity.
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Yesg, that iz ccrrect.
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tical activiiy, lazt's get Lo the actual subroena. - But, hefore

. Zut lat Mr, Polllock speak to the questinn, becauss

on. Ee agreed ‘to accspté sexrvice

|
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YA 1l ° sexvice of his sulpcenas to our people, should be make the;n.
2 ‘h L 'N;wg,. .we contemplate, of course, paying ¥Mr. lard for ,
3 his day in court snd his transportation, should he be pwo- i
i 4 duced. But by this we save the bookkeeping that would have ‘-
5 . beex;.’invo:}.ved b.ad the notion been quashed. So we stand i
6 r"eady to give our just proceeds when it is deemed necessary, :
7 your Honoer. | N
8 ' , 1 MR. ﬁ&’sdm We have.no objection to . that. : i
s il CEATRMAN GARFINKEL: 'All right. %
10 Because, autcmatically, ocutside of the Federal ' :
11 government perscnrel, a subpoena is defertive without the
12 {| . suizmission eof the fées with the subpoena. L
13 ‘ ) MR, WATSON: We don't intend to a&dd a Secticon 8, :i-
14 vour Honor, as long as we lost urder 7. g
154 CEAIRMAN GARTINKEL:’" My colleague Dx. _ig::_sds wants :f
16 me tc enphasize that If it's treated as overruling our prioczr g
17 ruling, our prior rviing is only being overruled -~ ‘our j:
" 18 . prior ruling oniy with respect to the 25 percent and political r
1S activity with the 25 percent. PFericd. Nothing else. The
;_-0"}' ruling stays.into efface with anything elsae. T
21 - Now, with respect to the subpoeas, t'he subpoe_na
Py nust stand on its own. It may not stand in connaction with
23 any application. That is, a.il that a party receiving a
oa aubpcenza has to éo is rely on the four pages of the decuments
25 inyolved in the schedule of the subpcena — the four COLRELS
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of the page, that is.

On the attaéﬁmant to the subpoena duces tecum,

article 4 and . Article 5 ave totally defective, because it

vas not limited in any way to the 25 percent rule, and

therefore no ccmplianca is required, clearly, ﬁith 4 and 5.
With respect to 1, 2, ard 3, since it's tha

Boaxrd's discretion with respecst to a subpoena duces tecum

at the trial, armd only because we are interested in adaucing
admissible evidence, as against discovery eviden;e, and
taking into account the fact that the witness tha%t was called
by the Joint Interverors -- or by‘thé Department of Justice,
rather, ¥Wasn’t 1t the Department of Justlce? I think it
was Mrx, Brand's witness. e .. )

MR. BAMMAN: Mr, Brush:

CHAIRMAM GARFINREL: Yes.

—vho testified he found nothing wrong with the
activities of the Rpplicant in regard to the 25 percent, we
will allow oniy the ﬁioductio; of documents which 'in any way
relate or indicate activities that foreclose 2 change in the
25 percent rule, or activiti§s which disclose an attempt to
maintain the 25 percent rule.

Now, with respect to the Boerd'’s indication that
this subposns was limited only to Mr. Land in his imdividual

capacity, this Board will not entertain a sukpoena agazinst

Conaumer s Power for the same informantion, unless Mr. Land,
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on oral examinati;n, undexr oath before this Board, clearly
indicates to this Board that the activities that he engaged

" in is the type of activities which weuld ccﬁe ;witbin the
scope of Roerr Peunington case of a sham.

Now, with that ruling, the Board expects Mr,

Land to be produced under the corditions outlined here; and
it's a questior nouw of whether the Joint Intervenors are
-still desirocus cf calling Mr, Land as limited herein.

Ard the Board would like to be apprised by tcmorrow
morning whether the Joint Iatervenors are still desirous of
calling Mr. Land, and when we may expsct Mr. Lard to be pre-
sent, assumizg you don't appeal, Mr. Watson, this Board's ‘
ruling on the subpeena.

MR, WATSCN: HMr. Chzirman, I £ind nothing in -the
Board's order in that particular regard that disturbs me
greatly.

chever,.Mr. Rosg is presently out of the country
and will not be here until late tonight; and I would.ask for
three of four mcre hours frcm the Board -- say, through
Junch tcnorrow -- so that we mzy have a2 chaﬁce to apprise hin
of the Board's ruling today. becaﬁse I would aégmme the Board-
does not plan to issue a writéen srder, buk that the trans-—
cript will suffice for the oxrdez.

CHATIRM2ANI GARSTINXEL: Yes.

MR. BATSON: Therefore he woan't have a chance €0

?
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' to that.

'exception is aufcméticélly noted.

. may ba appealed, kecause it's the tyvz of thing that iavolves

exanine it until lunchtime tcmorrow.

IR, JALLON: No objection.

CHAIEM2N GARFINKRL: All right. There's no object?

All exceptions, of course, to the Board's ruling
are hercwith made a part of the record; and no exception
has to be noted srecifically.

If anytody feels they were adversely treated, fhgiz

The cnl& thing is, if you do éaka an appezl, we'd
iike t& xnow that.. '

MR, WATSCH: You'lil ke armony the first.éo know,
four Honoz.

CRATIRMAN GARFINR=EL: Okay.

¥You're the only cne, when I say "you®,Mr. Watson.
Your client is the only one who can make an appeal. Por
every other party it’s an interlocutory ruling.
| MR, WATSOH: Mr. Land is a non-party.

CHATRMAN GA3FIHEEL: That's right.

Zp3 any subpoena, of coursz, is a sabpoenz that

enforcament by the Ccmmission.
But to anv other party that’s iunterlocutory, and

they have no right of appeal at this time.

MR, WATSCOM: Thank vou, sir,

)

or
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'5:' 5 1 - MR, JABION: As a convenience, I was just going
’ 2" ¢o pose that, if it is accepf:e.ble to the Boazrd, we have ironed
3 out our difficulties with regard to the aémission of our
: 4 documents, except for two parti:c'ulaz exhibits which Mr.
: ) 5 Pollock will aroue tomorrow. - :
' S ‘ ‘Would it be acceptabile, just to that we know when
7 he cer be here zand we c.an be here, if we move cur other
8 exhibits intc evidence awd the deposition material, say, at
g two o'clock tmaorrow? ‘
10 CEATRMAN GARFPINKEL: Well, tomcorow we have one
11 witness who éay tzke all day, and we've reserved,'.if necessary,
12 Friday or on notice. That is, if we finish early 'we’ll phone
{ 13 you and call vou in. Therefore, ¥r. Pollock does pot have |
i4 to stay axound tomt:_.s’rrow.
15 |’ ' MR, JADLON: Okay.
16 i I appreciate it.
17 i ca.&zmm GARFINKEL: We'll have it, We'll resexrve
18 :.?'riday, i’ ,n;acessary, %o make sure we get everything in, Mr.
19 Jablon.
2ol - MR. JADLOH: T would nct want to convene the
. 21 Board specialiy. 2L°dé be perfestly happy ~— Ijust wanted to
% 22 do =his at a' time conveniest to the parties.
25 | £ it suited the pa.i'ti-es' convenience, I‘wou.".d
24 just as soc do it when Hr. Aymond canes. I just preferzed
25 not to nave \.o have Mr. Pcllock sitting -~-
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CHAIRMAN GARFINKEL: We have to get rid of the -
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. witness of the Regulatoxry Staff. If that could be finished

at an early time, then immediately we. will recuest that
either you, if yot are here ‘tcmoncw morning, or we will call
Mr, PolZ.;)ck to advise him that we have the time and we can
do it, say, tcmo_a:row afternoon oxr Friday.
i But' clearly, we're going to get it in before we
put on the case of the Applicart, -

MR. JARICN: I appreciate that coursesy very much,
your Eonoz.

CEAIRMEN GARPINKEL: Very well,

With that; we are in recess unti'l‘ tcmorrow morning
at 9:00 a.n..

{(Whereupon, at 5:35 p.n., the 'hearing in the

above-entitled matter was recessed, to reconvene

at 9:00 a.m., Thursday, 7 February. 1974, in the

same pl:ilce.)
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In G Hatter of ) DocKet Nos.. 50-269A
DUKE POWER COMEANY ) 23:2332
L) . 50~
(Oconee Units l, 2, and 3; ' ) 50-3G9A
)

McGuire. Units 1 and 2) ; 50-3702
g '
PREHEARING ORDER NUMBER TWO

OF ATOMIC SAFETY & LICENSING BOARD

A second'éregearing conference'was held before this
Board, pqrsuant to Notice éated November 3, 1972, on ,
Noeember 17, 1572 Et Washiﬂgton, D. C. Counsel for all
parties were present ané the follow;ng action is taken:

]

<:, . A, DISCOVERY . !

1. In view of the representations by counsel
for long éerrods of time desired for completion of
discovery IT IS 6RDER§D THAT each of the parties
shall report, bl-monthly, to the Board, the number
of documents tha* have been produced, the number
of responses to requests that have been completed,

" and the number of requests remaining to be com~

pleted, commencing December 15, 1972.
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‘

" agreement of the oartmes, the followxng dlSDOSltlon

© are lzsted under the headlngs adopted by annllcant in

':"ltS motion: . s i

the Department of Justlce on October 25, 1972, ana,

? oaner v e ova .o o Lt e e - g

B. APPLICANTS OBJECTIONS AND MOTIONS TO LIMIT JOINT °
REQUEST FOR DOCU’\L.\’“ szom,cnon A\:D TOR PROTECTIVE
: .ORDERS . - )

2.. By mot;on dated Octobc_ 12 1972, °“swered by

by permlss*on, replled to by annlxcant on \ovember 10,
1972' apollcant sought rellef from spec;ﬁ*ed port ons
‘of the Jo;nt Document Request flled Sentember 6, 1972
by the Justmce Departnent and the 1ntervenors.' After

.t '
hearlng extenszve argument and endeavorlng to secure

-is made of sa;d 301nt requests Wthh for convea;ence

(a)"”l. Agplicant's Filine'System" 3.2 - : . ." -

.Jo;nt Request “2 1s llmlted to the nroduc-
) tlon of a’'document show*ng the present

| .
,;method of f£iling’ documents.- .. ;ﬂ

(b) '"2. Apollcant's Pollelcal Act1v1ty"

Appllcant s objectlon to Joznt recuests

n number 4(£), 4(h) and 4(1). o(f)(3), 6(1) o

. "
.

‘ and 6(p), 16 37 and 38’ are :ust*zn,d

ey . "
.




oy

(c)

“(e)

without prejudlce to:a. renewal thereof on

.the showzng of prerequxsxtes requlred by

llaw. R ) ; .

N3, State-Orde*ed Terr1t0r1a1 Arrangements"

-Appllcant s objectlon to- jolnt-request 6(e)

'_is‘sustained except;as to' documents indicat-

" ing that ter#itoriaibdivisiohe'properly

hegotiated in.regard'to retail sales were

used to creaﬁe.te;ritorial divisions in

';wholesale sales.

(@)

"4, Mun1c10al and State Electlons"

4

"Appllcant‘s ObJECnlOn to 301nt *equese 16

‘is sustalned wxehout prejudlce to a renewal

't'
thereof on the showxng of, prerequ;s;tes

requzred bv law.

"S. Request for All Documents zn Certazn

-Files”
F==E9

Y

Appllcant's objectlons to joznt recuests 13
and 17 are sustalned, except lnsofar as

items. contalned in ehe wholesale cusyomer

files wh_uh r fexr to, or *elaee to, the

-

_abz;-tv to..amne.e at retall or to the

2
o, . I

.
L]
»

we v
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LOUISIANA POWER & LIGHT COMPANY .Docket No. 50-?82A e

(Waterford Steam Generating
Station, Unit No. 3)

S NN NS

MEMORANDUM AND ORDER WITH RESPECT
TO OBJECTIONS ON DISCOVERY
REQUESTS AND INTERROGATORIES

I. INTRODUCTION

The parties to this proceeding have filed their first
requests for the production of documents and interrogatories

and various objections have been presented to this Board
1/

with relief-réques:ed. The Board has considered all these

i

1/ Position of Louisiana Power & Light Companv with Respect
to, and Objections to, Requests by Joint Discoverers,
March 1L, 1974; (Atomic Energy Commission, Regulatory)
Staff's Motion in Ooposition to Certain Discovery Requescts
by Applicant, che Intervenors and the Devartment of .
Justice, March ll, 1974; Objection of Louisizna Municional
Association Utiliries Group to Jeint Interrogcatories to
Joint Interrogactories to iactervenors, March &4, 1974;
Motion (by Cajun Eleccric Power Cooperative, Inc.) to
Limit Discovery, March 11, 1974, Objectioans (by the
Cities of Lafayette and Plaquemine) Pursuant to Qrder of
Board, March ll, 1974. These parties will hereafter be
referred to respectively as:  Applicant, Staff, LMA,
Cajun, and Cities. The latter four parties and the De-
partment of Justice (Justice) are the Joint Discoverers.
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Nos, .13, 14 and 15 - Applicané's objections to these

requests are overruled without prejudice to their renewal

when stipulated facts are available.

-

Nos. 16 and 17 - To the extent that the information

herein sought is of a trade-secret nature, "the Protective

Order, detailed heretofore is applicable. The objections

are overruled.

Interrogatories

Nos. 1-4 - The objections to these interrogatories

are overruled, except that Nos. 2 and 4 are limited to

Ly

documents which otherwise would have tu be produced.

-

Nos. 5-7 and 15-18 - The objections to these inter-
rogatories are overruled except that answers shall be for

the time period since January 1, 1960,

d e - ‘. . . . ® .,

"~ Nos. 20-24 - These interrogatories are objected to on

grounds that they are subject to the "Noerr-Pennington

privilege and the First Amendment to the U.S. Constitution.”

In addition, interrogatory 20 is objected to as irrelevant

and immaterial which objection is overxuled,




-

2
.
.
.
.
a
0
. .
. .
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Applicant's objection based on the Noerr-Pemmington

doctrine 'is overruled. This doctrine; broadly stated,

holds that joint activities arguably subject to the restraints

of the antitrust laws and particularly to Section 1 of the
Sherman Act, may not bé proscribed or sanctioned Qhen these
joint activities are directed to infiuenc;ng legislative ox
admipistr;tive agency action. The basis fozr thé.non-appli-
cation of the antitrust law to these activities rgfts in the

constitutional guarantee of the right of free assembly and

the right jointly to petition for redress of grievances.

It may well prove.that'activities within the ostensible
scope of these interrogatorie; ultimately are shielded f£rom
claim of antitrust law violation by virtue of the appli-
cability of the Noerr-Pennington doctrine. 1In overruling
this objection, the Boaxd does not foreclose any argument
Applicant may wish to make at the time of he;éing with re-
spect to the protection to be afforded these activities.

The fact of the activity, if any, is, however, subject to

» discovery.

...,.’1'
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No, First Amendment threat is perceived in receiving
evidence as to the occurence of joint legislative or judicial
activities. Indeed consistent with the First Amendment,

such activities should not be hidden frca scrutiny.

"~ First, Rule 26 of the Federal Rules of Civil Procedure .

and the AEC Rules and Regulations pemmit discovery calculated

. to lead to the production of admissible evidence even though

»

the actual subject matter of the discovery may itself be
ruled inadmissible at the time oé hearing. Thus, it remains
to be seen whether the information sought be these inter-
rogatories will lead to the pro@uction of acdmissible evidence

even if the Board upholds Applicant's contentions with re-

spect to the applicability of the Nderr-Pennington doctxrine,

Second, the doctrine and the extent of the doctrine's

coverage cannot be tested in a specific context without the

~

proper development of evidentiary facts., That is to say,.

that although Applicant might claim extensive immunity based

on the asserted applicability of the doctrine, the immunity

ultimately determined to be available may be substantially




interrogatories. 7 . ; o

-9 -

narrower than that claimed. Without the development of a
factual basis upon which to consider the doctrine, there
is no way for the trier of facts to gauge the scope of the

immunity. ) ' -

Thixd, we noFe that it cannoc.be ascertained presently
which activities Applicant itself may claim to be immunized
b§ the doctrine; and, surely, theﬁéther parties are eﬁtitled
to know the factual basis upon which Applicant will argue
the applicability of the'doctrine. It would be most unfair
if a party, merely b; citing the catch éhrase "Noerf-?ennington"'
could thereby relieve itself of the responsibility of pro-
ducing data in response to disc;véry whi;h'data might be
outside of the scope of the doctrine. In short, there must
be a way.to test claims of privilege based on the doctrine,

and the only way to make such a test valid is through the

production of data of the type sought through these

pes

. /:\ —
P ., Nt

——"
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Finally, we note an exception to the Noerx-Pennington
doctrine based on ''sham" actions or actions not taken in
good faith before governmental regulatory agencies.

California Motor Transport Co. v. Trucking Unlimited, 404

u.S. 508.(1?72). One test of whetﬁer-joint éctivities‘be-
fore‘governmental agencies are taken in earnest or in sham
is their frequency and the substance of‘thé positions ad-
vanced., If Applicant successfully resists produciﬂg infor-
mation as sought in these intexrogatories, thezé will be no
basis upon which other parties can attack the asserted non-

applicability of the antitrust laws.
No. 25 and 26 - These objections are sustained.
No..Z? - The objection ié overruled.
No. 30 - This interrogatory iﬁ objected Fo on grounds

that it calls for a legal conclusion. The objection is

a . 1

overiuled. United States v. Continental Can Co., Inc.,
' 22 FRD, 241, 1 FR Serv 2d 33,333 (S.D.N.Y 1958), 4 Moore,

" Federal Practice §26.55[3], (2d ed. 1974).




e T @LEWN T T @ T

N Vfrr:éncg i@,«/zz (c;o_\rc/
AP . 3

ED STATES OF AMERICA

v 1970-
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. In the Matter of N/
ALABAMA POWER COMPANY
(Joseph M. Farley Nuclear
. Plant-Units 1 and 2)

Docket Nos. 50-~348A
50~-364A
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ORDER GRANTING IN PART AND DENYING IN PART
MOTION TO COMPEL PRODUCTION

‘Phe Joint Discoverers, by Motion dated October 1, 1973,
have moved to compel the production by Applicant of certain
{ documentary material demanded in the "Amended Joint Discov-
erers' Second Joint Request 'for the Production of Documents,"
‘also dated October 1, 1973. The.documents requested in the

nine paragraphs of the Amended Request can be generally placed
in the following categories, taking the least complicated
first, with our discussion and rulings foilowing thersafter.
A. Paragraph 9 seeks documents "necessary to identify
each category of Applicant's ope*atlons that Anpllcant con-
tends is subject to "pervasive regqulation" by the state or
Federal Government.
. These docuﬁeAts are sought to eétabllsh the "fac tual
* context" to which Applicant's claim (that it is subject to
pervasive governmentai regulation) relates. The motion to
.compel productioﬂ cf these documents is denied. Discovery

on the support for Applicant's claim of "pervasive" regulation
pp PE g

or seeking instances where Applicant may have made inconsistent

statements is more properly made, at least initially, by
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.- ‘specific interrogatories rather than a non-specific request °!

* ., for documents, partmcularly where, as here, the regulatory

statutes, regulatzons and deczslons (whlch are- the ultlmate

- source of 1nformatlon as to what is and is not regulated) are

© equally avallable to the Applicant and to the Joint Discov-

erers.

B. Paragraphs 2, 3 and 4 demand documentation relat-
ing to certain activities of the Applicant or its affiliated
companies with regard to the customer~supplier reiationship
betﬁeen.competitors of Applicant aad their government-owned
suppliers or customers. The motion to compel proayction of
these documents is granted. Applicant has objected to these

requests, citing the so-called Noerr—Dennlnaton doctrine;

‘whlch we shall discuss in detail in Section C below. uffice

it to say here that we agree with the Joint D’scoverers when

they p01nt out that whatever applicability that doctrine may

have insofar as attempts to influence governmental policy are

concerned, it has little or no applicability when applied to

proprietary, or commercial affairs of a governmental body, .

where the public as customer or supplier is presumed to act

- in a manner consistent with maximizing competition. George

R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424

F.2d 25 (1st Ccir. 1970).-

C. Paragraph 1l demands documents relating to Appli-
cant's, or-the Southern Company's (the Applicant's parent
corporation), effoits to influence or affect certain specified

items of legislation by the state and federal legisl atu*es,
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-and/oxr administfative regulations. Paragraphs 5, 6, 7 and 8
demand s}milar dccumentatién'relating, it‘gppears, to similar
activity of Applicané, or-its.affiliated companies, to influ-
ence or affect other positions taken.by other governmental
bodies or éourts, in their capacities as such.

‘These,pa;agraphs are very stﬁongly resisted by Appli-
éant on several grounds, the most serious being that the
evidence toward which the reguests are obvious;y direcéed
is not'relevant to the issues to be decided; since, aﬁong

other thinés, the doctrine enunciated By the Supreme Court

in Eastern Railroad Presidents Conference v. Noerr Motor

Freight, Inc., 365 U.S. 127 (1961l), and United Mine Workers

v. Pennington, 381 U.S. 657 (1965), the éo—célled Noerxz-

Pennington doctrine, prohibits "antitrust shrutiny“ of ef-

fbrts'to influence governmental activity. (Applicant's

P dbjections, hereinaftér "Objections," October 11, 1973,

p. 3).

While we recognize, of course, the teaching of the

Noerr and Pennington cases, and their progeny, of the prin-

. ¢iple that certain conduct relating to_the actual or attempted

influéncing of govérnmental action is protected from anti-
trust prosecution (and presumably from being the subject of Lo
‘an adverse finding under the statute we are charged with ‘
‘constrﬁingj Section 105(c) of the Atomic Energy Act, as

amended) , we are not prepared to say that all activity ;n

this area is protected from scrutiny or that documentary

material relating thereto is protected from discovery. That,
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.. . .t « .. in our view, would amount to the creation of a privilege

i

_more pervasive than the attorney-client.ox doctor-patient

privilege. We regard as frivolous Applicant's further argu-
ment that, should it be required to produce the documents
in question, it will have a "chilling effect" on Applicant's

First Amendment righé of petitionihg its government. .
PN

The language of Noerr and Pennington, fcllowed by

California Motor Transport Co. V. Trucking Unlimited, 404

Uv.s. 508 (1972), and United States v. Otter Tail Power Co.,

- 360 F. Supp. 451 (D. Minn. 1973), and others, makes it clear

that the."doctrine" has no clearly.defined outlines,and
exceptions to its applications do exist. We see no basis,
therefore, for completely prohidbiting discoéery into the area
by the Joint Discoverers. Any evidence which is to_be'of-
éered must in any event pass muster under the Noerxr doctrine
{(and its exceptionsi, as well as under the more general tests
of admissibility before it will be received in evidence in

this proceeding.

.In granting this motion to compel, however, we are
giveh pause by the‘feeling that we are very near to the fine
line_bétween what constitutes a "fishing expedition” and

legitimate discovery, but if we are to err, we must err on

':the side of liberality in discovery, particularly since the

statute we are charged with interpreting has never been applied
to a factual situation.

IT IS .SO ORDERED.



Dated:

" - 5 -

THE ATOMIC SAFETY AND LICENSING BOARD

(1]

By ] ',:.‘é‘ei(_}zz.@»ip \C/&.,w,, .

Michael L. Glaser .

(}&&w-.%LW%

(1]

By

Carl W. Schwarzv

By: 2%4&&&1.4Q.4745La~%§*'—

Walter W. K. Bennetct
\.
November 1, 1973
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F RIDA FO AND LIGAT COMPANY
(South Dade Vuclear Units)
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Docket No. P-6364A°

SECOND DRENEARING CONFERENCE ORDER

" On January 31 ‘1977 the Board conducted the second

.prehearing conference in this proceeding tc consider

~

Qhjections to discpvery requests. During the prehearing
conference certain'rulings on objections were made and

additional rulings are set forth below.

Time Period ) ) L

The_rgievant perioa for litigation in this proceeding
%EE_ESE—QiSQQXErj beginé January 1, 1965, 'Requests for

exceptions to this period will be entertained by the Board

but only to the extent that information to be produced

from prior to January 1, 1965 relates substantially to

‘events or situations after that date. Requests for ex-

..ceptions must e factually 'specific_and are to be made to .

Lot

< \.,,-n‘\'ﬂ-
RN o
. #1ling. A <<
. DAL 1

bl O T

the Board by Mazrch 15, 1977 Ayﬁequests for'exceptions»filed .

after March 15, nust set forth a good reason ng’laté‘~

FP P TPV L . ST,
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legislative Activities B
Applicants object to Interrogatory Nb. 60'of the Joinf .
Request and to Interrogatories 21(e) and 26(5) and (6) -
ef the Florida Cities' Request to Applicants, relating to-
Applicants' legislative activities on the basis.of the

Noerr-Pennington doctiinef and on the basis of excessive

breadth. : . . .
Similarly, Applicants have requested discovery
against Cities concerning ﬁheir respective legislative

%k .
aqtivities. .Cities do not object to interrogatories

a”

to them concerning legislative activities but insist upon
parity with Applicants in thi§ respect. Applicants and
Cooperataves have aareéd in their.Memorandum of Under-
gtanding dated February 8, 1977 with respect to
Cooperatives' legislatlve activities (Interrogatories to

~ Cooperatives Nos. 177 and 178).

See p. 7-et seq. of Applicants' ObJectlons to dlscovery
citing EaStern Railroad Pres. Conf. v. Noerr Motor Freight
Co., 365 U.S. 127 (1961) and United Mine Workers of America v.

Pennington, 381.U.S. 657 (1965).

**Applicants' Interrogatories to Cities Nos. 234-239, 269-275,
and 293. , “a . ' .
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Ye aré not, of course, at this stage ruling ubon the

~ultimate admissibility of evidence, Rathér,gin accordance.

with 10 CFR §2.740(b) (1), the test we must apply is whether

#_ .. the information sought appears reasonably calculated

: P E
to lead to the discovery of admissible evidence."  This is

—

also the test under Rule 26 of the Federal Rules of Civil

Procedure. The Board observes that the interrogatories

objected to on the basis of Noerr-~Pennington seem to be

designed to lead to the discovery of admissible evidence,

even if the legisimtIve—conduct thus demonstrated-may—not—""
qs'the basis of a finding..of.a xiolation-of~theantitrust

laws.- Mofpover, it will not be possible . until after

discovery for the Board to determine whether the activi-

-

“ties in question are entitled to the constitutional prQ-

— *%
tection recognized by the Noerr-Pennington cases, or . N

S

The Staff urges that the purpose and character of the
Applicants' activ1ties are relevant, and that this would
be a perm1551ble showing under Pennington, supra., The
Board an _envi unorotected praoducts of this
dlscover For example, we may be aided in establishing

approprlate relevant geographic and product markets
for antltrust ana1y51s in this proceeding.

**In addition to Noerr and Pannznaton, supra, see California
Motor Transport Co. v. Trucking Unlimited, 404 U.S, 508,
(1072) and Otter Tail Power Co., v. United States, 410 U.S.
366 (1973) and 417 U.S. 901 (1974). .

,-
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—ghether they may fall within "SRAR! Grasndr sassible

exceptions to the_ffﬁiﬂinﬂ~é> . .'. R

,’”T'Wl‘t

* Therefore the Board overrules the following

objectiéns to interrogatories relating to legislative

activities based upon Noerr-Pennington because we see as

a reasonably expected result the discovery of admissible

evidence:

1.

The Board overrules Applicant's objection to

Joint Request Iniszreogatory-—Na. _60-to the
extent that it depends upon Noerr-Pennington.

However the Board sustains a portion of Applicant's

. . objection to the breadth of the interrogatory.

¥ 1T RPN

Documents pertaining to legislation "..._chossibly
affecting competition., i 114

could embrace all of
; : and activi with
respec 5] leclslaulon, and is too broad. The

Board grants leave to refile this regquesiilon or

kefore March 1, 1977. The Board overrules the
objection to that portion of Interrogatory No. 60

* relating to proposed legislation to allow small

systems to participate in joint ventures.

The Applicant's Noerr-Pennington objections to
Cities' Interrogatory No. 21(e) (as modified)
are overruled., We sustain a portion of Applicant's .
objection to this interrogatory based upon breadth.
Instead of requiring production of data about

. legislation and constitutional revision "affecting"

the ability of electric utilities to own, finance,
and construct facilities and to sell electricity,
we limit production to data pertalnlng to legisla-~

"tion or comstitutional revision directly related
" to those abilities. -

Applicant's objections to Cities' Interxzogatories
No. 26(5) and (6) are overruled except to the
extent that 26(53) relates to the Board's request
to the parties to negotiate-:concerning the issue
of tax subsidization of utilities.(See Tr. 177
and "Tax Advantages' below) -«
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4, Cities' reservations concerning par.ity with

Applicants in producing data relative to legisla-
e ... tive activities (Cities Objections t» Applicants’
Discovery Against Cities, p. 10)- have been
satisfied by the foregoing rulings."

Discovery of Lezal Oplnlons and Positions”

The Board assured the parties that commnlete disclosure

of lezgal opinjons.and positions on the issues will be made

before the evidenfiary hearing, Xand requested the parties

to confer in an effort to agree to mutually accenptable
_stages _of.disclosure, and to a report with recommendations

by March 15, 1977. (Tr. 155, 156 and 159) Therefore the
Boa}d defers rdling on interrogatories and request for

documents pertaining to the legal opinions and positions.

Tax Advantages

,Mahy interrogatories .and requests are concerned with

relative tax advantages and disad%antages and the benefits

——

of Operatlne; in_the public.seciaor r\nmrv.'n'aﬂ ta _the orivate

sectarﬁ%LAll parties have agreed to negotiate toward a

simplificgtlon of this issue with the obJective that an
abbreviated factual record in support of the differing
positions may be made. The Board requésts that the parties
report to it on the results of their negotiations on or

before March 15. (Tr. 177)

AT R s e
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Work Product

- » - e . .

Apélica;é;gkgﬁjectioﬁ-to“J;;ﬁt iéquest 5nter¥ogatory
87(d) is overruled. In replying to Interrog#tory 87 (d)
the Appiicant may avoid disclosing the mental impressions,
conclusions, opinions, or legal theories of its represent?-
tives concerning these proceedingél Applicants may seek’ the

'assistance of the Board toward this end.

Applicant's Objections to "Fishing"

Applicant's objections to Cities' Interrogatories 17

and 20(a) and (e) are sustained.

Acquisition Procedures

The Board defers ruling upon the Cities'! objectidns

to Applicant's iﬁterrogatories regarding procedures necessary

———

to acquire a municipal electric power system and the legal

theories surrounding the antitrust significance of
_acquisitions of this nature (Nos. 168, 188-192) pending
further negotiations between Cities and Applicant and a

report to the Board by March 15, 1977, (Tr. 187)

- Participation in South Dade

Cities' objections to Applicant's interrogatories
Nos., 105 to 108 are in general overruled., However, with .

respect to No. 108(b) the Board requests Qities.and

M

M)A
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Applicaﬁts to include this subject in their negotiatidn :

e ii the manner anticipated in connection with“lﬁs and 188-1982

and report to the Board on or before March 15. - -~

Cooperatives® Objections

The Cooperatives' objections to interrogatories which

may'produce,tréde secrets (51~53,'55,-60 and 121) are over-

ruled. However Cooperatives may reqﬁest a protective order

(10 CFR §2.740(c).and §2.790)1%n or Before March 15,

The Cooperatives' objections predicated upon géneral
relevancy considerations (p. 15 Cooperatives' Objeétions)
have now beeq sdtisfiediby the First Additional Memorandum
of Understanding Between Applicants and Cooperatives dated
February 8, 1977, .

* All recommendations to the Board fo? corrections and

modifications of this order are to be filed by March 4, 1977.

IT IS SO ORDERED.

/ < M\
rzﬁyhéﬁi/igzlﬁéb' ~

%v;m W. Swmith, CRairman
"’/0; '77’: y/&‘? <

-

Daniel M. Head, Member

A

i1 ; ,/\ .

. '/"14“/ /?( . 744‘14%/.«‘-//&’
‘John M. Frysiak,/Member
4

¥§$Ued ar Hfethesda, Maryland

3is 22nd day of February, 1977.
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UNITED STATES OF AMERICA -
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC:- SAFETY AND LICéNSING BOARD

In the Matter of

FLORIDA POWER & LIGHT COMPANY
. (St. Lucie Plant, Unit No. 2)

NRC Docket No. 50-389A

CERTIFICATE OF SERVICE

'I hereby certify that copies of NRC STAFF'S RESPONSE TO APPLICANT'S
OBJECTIONS TO DISCOVERY REQUESTS AND MOTION FOR A PROTECTIVE ORDER in
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Michael C. Farrar, Esq., Chairman

Atomic Safety and Licensing Appeal
Board
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Richard S. Saizman, Esq.

Atomic Safety and Licensing Appeal
Board

U.S. Nuclear Regulatory Commission

Hashington, D. C. 20555 Hashington, D. C. 20555
Dr. Y. Reed Johnson
Atomic Safety and Licensing Appeal
Board
U.S. Nuclear Regulatory Commission
Washington, D. C. 20555

In the Matter of
FLORIDA POMER & LIGHT COMPANY
(St. Lucie Nuclear Power Plant, Unit 2)
Docket No. 50-389

Gentlemen:

This is to inform the Board of certain information provided in a pre- »
liminary fashion by one of the NRC Staff consultants relating to criteria
in buckling of steel containment structures. The report is attached,
along with a Staff evaluation of this matter.

In this connection, the Staff believes that the information does not

adversely affect the evaluation conducted by the Staff in this case.

'1f yOU\need any further information, please let us know.
DISTRIBUTION

JTourtellotte
WPaton, WOImstead
Shap?rgEngelhardt/Sc1nto

; FF
William D, Paton Reg Cent., LPDR

Counsel for NRC Staff 0.Lynch, R.Birke]
D.Vassallo, H.Smith

Sincerely,

Enclosure as Stated
cc {w/encl.):

Edward Luton, Esq.,
Michael Glaser, Esq.

Dr. David L. Hetrick
Martén Harold Hodder, Esq.
Dr. Frank Hooper

Dr. Marvin M. Mann

Harold F. Reijs, Esq.

Norman A. ColT, EYq. OELD ]
orrBoekdting.and.Service. Section... E%t([ .............
, . |WPaton:

BURNAME >

DATE D> . . ‘N . /2 -/-; 7(

Atomic Safety and Licensing Board Panel
Atomic Safety and Licensing Bppedl Board
Mr. Samuel J. Chilk

* U! 8, GOVERNMENT PRINTING OFFICE; 1076 - 6206.624 » *a
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ENCLOSURE

NRC STAFF EVALUATION OF FACTORS
OF SAFETY AGAINST BUCKLING

In a report entitled "Stability Criteria for Primary Metal Containment
Vessel Under Static and Dynamic Loads" written for GE by R. L. Citterley
of Anamet Laboratory, Inc., a factor of safety against buckling ranging
from 2.0 to 2.75 is recomnended. Also recently the 1977 summer addenda
of the ASME Code requires a factor of safety of between 2.0.and 3.0
against buckling depending upon the applicable service limits.

Due to the lack of experimental data and uncertainties in establishing

the theoretical buckling load, we have an ongoing technical assistance
program to study this issue. It is expected that any final design recom-
mendations or guidelines resulting from this program will be evaluated

for possible use in our 1licensing review work. UYe are not at this time

in a position to.make any changes to previously accepted criteria.
However, we have urged applicants to study their buckling ériteria further
and form a strong technical basis for their approach. As indicated

above, through the help of our outside consultant, the Staff will develop
our technical position further.
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MEMORANDUM TOR: D. B. Vassallo, Assistant Director
for Light Water Reactors
Division of Project Management
/
THRU: (:?j:jj\\ J. P. Knight, Assistant Director

for Engineering
Division of Systems Safety

FROM: " 1. Sihweil, Chief
Structural Engincering Branch
Division of Systems Safety

SUBJECT: INFORMATION TO BE PROVIDED TO ACRS AND LICENSING BOARDS
(SEB: 001, 002)

We just received the attached progress report from our consultant that
questions the current criteria for buckling of steel containment shells.

We belicve that the appropriate licensing boards and the ACRS should
be notified.

It should be realized that this report is preliminary in nature and has
not been fully evaluated by our branch. We believe it may have

G \ an impact on the design of stecel containments such as those used fOL the
BWR Maxrk II1I and PWR Ice-Condensers.

/$4~ T (.
~ I. Sihweil, Chief
Structural Engineering Branch
Division of Systems Safety

Attachments: As stated

cc w/encl: , .o
R. Mattson K. Wichman:

D. Eisenhut SEB Members

L. Shao

‘p L, Lt G th
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INTERNATIONAL STRUCTURAL
ExcINEERS, INc.
P. O, BOX 0505
GLENDALE, CALIF. 01200 U.S.A.

Januaxy 11, 1978

Dr. A. Hafiz )

Division of System Safety

Office of NMuclear Reactox Regulation
Nuclear Regulatory Cawnission
Washington, D.C. 20555

Subject: Buckling Criteria and application of Criteria to design
: of steel containment shell. Number RS-77-8.

Dear Dr. Hafiz:

Our first progress report is enclosed in accordance with the
_requirements of our NRC contract.

We have started preparing a buckling design criteria document
covering the buckling design of steel containment shells. As parts of
this document are campleted, they will ke forwarded to you.

‘l

%\ We are still evaluating the static and dynamic load;mg conditions
which the steel contaliment shell is subjected This study should
be campleted shortly.

Please contact us if you have any questions related-to the progress
reports.

Sincerly,

//'VY.'. .o ’_. B

A.F. Masri




Januaxry 3, 1973 Progress Report for "Buck]iqg Criteria and App]icniionr
of Criteria to Steel Containment Shcil"‘(ﬂRS-77—8)

«

As #tated in our proposal, after we received the go-shead from
NRC a detailed literature survey would be carried out to detcrmine
the state of the art on theruse of buckling criteria on the design of
mctal containment vessels under static and dynamic loads. The following
work has been comylcted on this phase of the contract:

1. Library search. We have conducted a detailed literature search

using informatjon retrieval .systems such as the Engincering Index,

NASA Publications, U.S. Defnese Department Publications., and chelIncer—

national Engincering Index.

2. Solicited Information. ‘' We have contacted the leading authorities

in the buckling field reguesting them to send us any information that
would help us to establish, buckling criteria for steel contadnqcnt vessels.
Appendix A contains a saniple 1?tter and a‘list opreople contacted.
Individual meetings ware also held Qith:

Dr. P. Gou (General Electric)

Dr. R. Citerley (Anamet Laboratories) i

Dr. C. Babcock (California Institute of Technology)
to obtain their views on establishing buckling criteria, safety factor

and ASME Code requircments. Subsequent to the meeting with Dr., Gou

we received a summary of the dynamic loads that General Electric uses

»
3

in the design of their containment structures.
Bascd on our investigations the following statements can be made

about the state of the art to date:

1. Most of the experimental results available in the literaturec

-.l-




- for determining design criteria are based on model tests and the

* these programs consider nonlinear. effects, very little corrxelation has

N
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correspondence between model. tests and full size structures still nceds

= €

to be assesscd. 'Desjgn criteria chifiod by experiment which considers
effects of imperfections, dynamic Joads, asymmetric loadings and non-
linc;r efifects is practically nonexist;nt. To obtain this type of
information will not be an ecasy or inexpecusive task. It appears that
our best method of obtaining experimental data for cstablishing design
criteria is through carrying out a 1argé number of carefully plannecd
model tests. .

2. A large number of computer programs exist for determining’
buckling loads of shélls of revolution and general shells. Programs
which seem to have gained the confidence of engineers developing design
criteria are BOSOR 4, STAGS, NASTRA§ and MARC. Even though many of

REALI S

been obtained between the results of these compu;er programs to prqdlct
» - .&* { e !

experimental buckling results even when the 1mperfcctions of the-tupt'.“ J

[ .

models are well known beforehand. For the actual design condicipﬁ.whén

imperfections and loadings are not well defgncd,‘gompUCer probrams éﬁv Lt

Y \
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can only be used us guidelines or\as”’*Swrb&ustep«befoce‘knockﬂown?“fﬂ
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factors arc imposed. It also seems*imbo ‘a
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these computer programs should be wel < Shou :}qivl;
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be easily available to those interested in the buckling ‘charactaristics <
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of containment slructures.
3. The ASME Section ITI Buckling Criteria Regulation Guide 1.57
NE-3224 which states that ) ’ .

(A) One half the valuc of critical buckling stress determined by

one of the methods given below ) ' ‘ .
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1. _ngorouq analysis which considers gross and local buckling,
seometric imperfections, nonlinearities, large deformations,
and inertia forces (dynamic loads only).

2. Classical (linear) analysis reduced by margins which raflect
the difference between theoretical and actual load capacities.

3. Tests of pﬁysical models under conditions of constraint which
reflect the difference between theoretical and actual load
capacities.

nmust be changed. The use of these criteria permits designers to

select the method which yields a buckling stre;s which is least con=-

servative. In fact, even with the use of the one half Eactor it is .

possible for a éheil'to buckle at a stress below that predicted by

Method 3. For example, it is well known that some axial comprcssidn

cylinder model tests yileld results for carefully made specimens closc

to 90 percent of.the classical buckling vaiue and others with imperx-

fections yield results less than 20 percent of the classical value:

The use of Method 3_is valuable in establishing guidelines for buckling

criteria but could Ye dangerous and yield uncdnsefvative buckling-stresscs

if the physical modéls did not exactly approximate the loading and
impexfections of the full scale éperating model. Since it 1s impossible
to know qhe_exact geometric imperfections and static and dynamic loadings
of the full scale operating model, Method 1l which uses rigorous analysis
hés some of the same problems of Method 3. In cascs where these factors
were known for test models, rigorous analyses were not, in most casus,
able to‘acéuratoly predict the experimental buckling values. Most

authorxcieb in the fleld agree that Method 2 is the most reliable method

and this should be reflccced in the ASME Section IIL Regulatory Guide 1.57.
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. The othcr methods should be used in cobjuncnjon with Method 2 and only
<f7\\ in special cases, determined by KRC, used to establish design criteria.
4. 'Until more test data is obtained to study the effects of imper-
fections, asymmetric loading, load interaction, dynamic and nonllncar‘
effects, a conservative factor of safety such as 3 should bcmu;cd.
5.. A gcnera} procedure for determining the buckling stress of a
metal containment structure has been developed and is summarized below.
1. The contai&ment stfuctdre will be accurately modeled by
u§ing ahgeneral finite elecment program such as SAP 6 or NASTRAN.
2. The dynamic and static load combinations of
a) dead loads
b) construction loads
¢) accident design‘loads (LOCA)

d) external pressure

e) seismic loads . .

£f) penetration loads

g) thermal loads

1) syrmetric and asymmetric loads

will be imposed on the finite element model of the containment
! ] structurc and a linear static and dynamic analysis using SAP 6 or
NASTRAN progéams will be performed for all critical laod combina-
tions. Maximum stresses will be determined and tabulated.
3. After determining a set of critical maximum stress combina-

tions the maximum stress along any meridian will be assumed to be
axisymmétric. This has been shown in the past to be an accurate

and conservative approximation. These.critical maximum stress

! combind;ions will then be input to the BOSOR 4 program and the

I3
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overall buckling loadeill bc'dcr&rmincd. The BOSOR 4 program
considers nonlinear prebuckling deformations and performs A
bifurcation analysis to determine the buckling load. Using this
proposed procadure asymmetrié loads, interaction effects, dynamic
loadings, scismic<effects’and nonlinear prebuckling deiormation
can be consideredd.

4. Once the overall buckling stresses are detevmined, these
buckling stresses will be reduced by margins which will reflect
the différcnc; between theoretical and actual load capacities.
The NASA design criteria lower bound curves based on experimental
data will bé used to determine thesc reduced margins of salety.

5. After overall buckling is investigated, localized buckiing
will then be considered based on the stresses obtained from the
linear static and dynamic analysis. Anf part of the strqcture"that
does not satisfy both the local and overall buckling requirements

will be redesigned until these criteria are satisfied.

At the present time we are
1) evaluating the various containment vesscl loading conditions

which must be considered to determine the applied static and dynamic

.

stresses.
2) synthesizing the information that we have obtained and evalua-

ting and recasting this information in. the form of a buckling criteria

\

design document.
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NIVERSITY PARK o LOS ANGELES, CALIFORNIA guny

SCHOOL OF ENGINEERING
DEPARTMENT OF CIVIL ENGINEERING

m?{x

October 12, 1977

Dear Colleague:

The undergigned are involved in a project which requires tho
coimpilation of inforxmation on the buckling of shells, including
ghells of revolutian, undsr localized and nonsymmetrdc loading.

We intend doing a thorough sunvey of the open literaturce as well as
relying on such conpendiums as the Column Resecarch Committee of
Japan's Handbook of Structural Stability and Applied Mechanics
Reviews., We are concerned, however, that much useful infoxmation
will be overxlooked hacauze of the relative obscurity of the jowrnal
in which it is published or its unavailability in journal form.

Thus, ‘'we would be grateful foxr any help which you might give
us in this task by taking a fow moments to search your memory and
your files for titles and authors of paporsc and repozts on the
subject of buckling under nonsymmetric loading. Copics of "hard-to-

get items would be appreciated. Your aid will Be acknowledged in
the final repoxt on the subject.

Sincerely,

J £ //f'ﬁﬂ- ﬂ%/ /// | ///( zz».mx[/

S.F. Masri P. Seide” = V. I Weingarter!
Professor Frofessox Professor and Chairman
Dept. Civil Engineering

PS/Llrm

O viRsITY OF sOUBHERN CALIFORNIA,
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B. Budiansky, llarvard University
J.W. Hutchinson, Harvard University
W.T. Koiter, Technological University of Delft, the hothorlnnds
N.J. Hoff, Stanford University
C.R. Stecele, Stanford Unjversity
W. Flugge, Stanford University
J. Singer, Technion-Israel Institute of Technology
W. Nachbar, University of California at La Jolla
Dy, L.H. Dounell
Dr. D. Bushunell, Lockheed-Palo Alto Research laboratories
Dr. B.O. Almxoth Lockheed-Palo Alto Research Laboratories
1 D. Brush, Unlverbity of California at Davis
C.D. Babcock, California Institute of Technology
E.E. Scchlox. California Institute of Technology
M. Baruch, University of Wisconsin
G.J. Simitses, Georgia Institute of Technology
G. Wempner, Georgin Tnstitute of Technology
T.H.H. Pian, Massachusctts Institute of Technology
W.A. Nash, bnxvex ity of Massachusetts, Amherst
"C.S. Hsu, Unlversity of California at Berkeley
E.H. Dill, University of Washington
T J. Arbocz, California Institute of Technology
6 ‘?§ br. J.H. Starnes, Jr., NASA~Langley Rescarch Center
E.F. Masur, University of Illinois at Chicago Circle
‘ Dr. V. Tvergaard, Danish Center for Applicd Mathematics and Mechanics
| Pr. F.IL. Niordson, Danish Center for Applied Mathematics and Mechanics
‘ Dr. M. Esslinger, Institut fur Flugzerzban, Braunschweig, Germany
A.C. Walker, University College, London
J.M.T. Thompson, University College, London
R.M. Evan-lwanowski, Syracuse University .
D.G. Ashwell, University College, Cardiff, Wales
Dr. E.I. Grigolyuk, Acadeumy of Scicnces of the USSR, Moscow
Dr. W.F. Thiclemann, DVIL, Inst. fur Feltigkeit, Mulheim-Ruhr, Cermany
W. Schcll Tﬂ(hnojorxcal University, Darmstadt, Gcrmany
br. C.D. Halch, Chicago Bridge and Lron Company

&
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December 15, 1978

Dr. W. Reed Johnson

Atomic Safety and Licensing.
Appeal Board

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

Michael C. Farrar, Esq., Chairman
Atomic Safety and Licensing

Appeal Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Richard S. Salzman, Esq.
Atomic Safety and Licensing
Appeal Board
U.S. Nuclear Regulatory Commission
Hashington, D.C. 20555

‘ In the Matter of
Florida Power and Light Company
(St. Lucie Nuclear Power Plant, Unit 2)
Docket No. 50-389

Michael Glaser, Esq.

Dr. David L. Hetrick
Martin Harold Hodder, Esq.
Dr. Frank Hooper '
Dr. Marvin M. Mann

\\

Gentlemen: ‘ . & .
Enclosed is a letter.dated December 6, 1978 from the permittee stating "
that' their estimated cost for St. Lucie Unit No. 2 has been increased
from $850 million to $925 million.
The Staff will assess the significance of this information and will  _ .o
advise this Board.

Sincerely, sy |

William D. Paton

Counsel for NRC Staff
‘Enclosure . s

As Stated : . . . ' \\ ‘

cc: Edward Luton, Esq. Harold F. Reis, Esq. N\

Norman A. Coll, Esq.

Mr. Samuel J. Chilk

Atomic Safety & Licensing Board

Atomic Safety & Licensing Appeal Bodrd
Docketing and Service Section

INTERNAL DIST (See page-2)

OFPICED | oooooooorveeessseenesesedosessssssssessssessssssabessemssssssssssssasessrssbesssassssssssnessssscsedosssenessesssssssseesssns boasssssesstammsesses
nunNAulb-' .......... tresesnasess froens ........f................. ceensess toreareresaseraess herarvarerreseessavorsers fosnenseearsareseenaneaneeesstonannennes Yoeoseos
DATED~ L ...................................... S e N R \.

NRC FORM 318 (9-76) NRCM 02‘40 . ) Y¥ U.5. GOVERNMENT PRINTING OFFICES 1978 = 268 = 769 \
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FLORIDA POWER & LIGHT COMPANY

WIBDIC I3 M 2 03
] December 6, 1978

) L-78-377

UsShiiL-0ELD

Office of Nuclear Reactor Regulation

Attention: Mr. Robert L. Baer
Light Water Reactors Branch No. 2 '
Division of Project Management

U. S. Nuclear Regulatory Commission

Dear Mr. Baer: _— T
. . $
Re: St. Lucie Unit No. 2 Cost Estimate &

This is to advise that the estimate of cost for St. Lucie Unit No.é

has been updated recently and has increased over the $850 million
estimate previously given to the Commission. The revised estimate
is now $925 million and is based upon a construction schedule of 65
months, beginning with resumption of construction 1n June 1977, and
commercial operation planned for mid-1983.

d
Yours truly, .

}»4—&;24\'1»4&/ " | -

Robart E. Uhrig
Vice President

REU:LLL:cf

cc: Martin H. Hodder,.Esqui
W. D. Paton, Esquiref//}x{

H. F. Reis, Esquire
K. A. Coll, Esquire







“y
el ,

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

12| 12|78

In the Matter of

FLORIDA POWER & LIGHT COMPANY Docket No. 50-389

(St. Lucie Nuclear Power Plant,
Unit 2

N N e Nl N N st

MOTION CONCERNING
- ALAB-509 "

Florida Power & Light Company (FPL) has examined

" ALAB-509, dated December 1, 1978, énd captioned in this

as well as in a number of other proceedings. FPL notes

that, at pp. 7-8 of the slip opinion, the Appeal Board

states that it may consider "additional evidence on this

generic matter" which "might be forthcoming in other pro-

ceedings . . ." in its decision in the instant proceeding

| (p- 7 n. 8). In addition, ALAB-509 sets forth procedures
pursuant to which parties in two of such proceédingsi may
address the issue of the accuracy of the radon release

data and concentrationwlevels as determined by the Licensing

Board in the Perkins proceeding. Duke Power Co. (Perkins

Units 1, 2 and 3), 8 NRC 87 (July 14, 1978). The Board's

language may be interpretable as providing an opportunity

* /Northern States Power Company (Minnesota) and Noxrthern
States Power Company (Wisconsin) (Tyrone Energy Park, Unit
No. 1) Docket No. STN 50-484; Rochester Gas and Electric
Corporation (Sterling Power Project Nuclear Unit No. 1)
Docket No. STN 50-485. :

* »
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® °
to address these issues only to "the intervenors" and "the
other parties to those two proceedings" (p. 8). In view of
the Board's recognitién that what is involved is a "generic
matter" (p. 7 n. 8), it may be appropriate for parties in
proceedings other than Sterling and Tyrone to address issues
raised by the intervenors in those proceedings. We therefore
assume that the reference to the parties to thése proceedings
in ALAB—599 is not meant to preclude parties to other proceed-
ings from seeking to file appropriate responsive memoranda

as amicus curiae or pursuant to such othexr procedure as the

Appeal Board may deem appropriate.
In this connection, we note that with respect to the

health issue, the Appeal Board indicates that any party in

-

Vwa ny other proceedlng who supports the Licensing Board's de

minimus theory concerning health ‘effects is extended an
opportunity to reply to expressions of disagreement with
that approach filed "in any other pending proceeding . . ."
and that the Appeal Board will sée to it that briefs con-
cerning health effects filed in one proceeding will be
receiVeq by parties to all of the other proceedings to which

ALAB-509 is applicable. FPL requests that the Appeal Board

-
- swes

take the same action to distribute the memoranda relating to
radon emissions (p. 8) filed by the intervenors in the
Sterling and Tyrone proceedings; and FPL hereby so moves.

- Respectfully submitted,

Wt (s

Dated: December 13, 1978 Harold F. Reis

Lowenstein, Newman, Reis,
Axelrad & Toll

1025 Connecticut Avenue, N.W.

Washington, D.C. 20036




UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the matter of

FLORIDA POWER & LIGHT COMPANY Docket No. 50-389

(St. Lucie Nuclear Power Plant,
Unit 2)

-
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CERTIFICATE OF SERVICE

«

I hereby certify that a true and correct copy of the
foregoing "Motion Concerning ALAB-509" has been served
this 13th day of December, 1978, on the persons shown on the

attached service list by deposit in the United States mail,

) 7 e

Harold F. Reis

Lowenstein, Newman, Reis,
S Axelrad & Toll

1025 Connecticut Avenue

Washington, D.C. 20036

properly stamped and aédressed.

Dated: December 13, 1978

- . : b owa




UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of
FLORIDA POWER & LIGHT COMPANY Docket No. 50-389

(St. Lucie Nuclear Power Plant,

N st Vs g s

Unit 2)
SERVICE LIST
Mr..C. R. Stephens ) Edward Luton, Esqg.
Supervisor Chairman
Docketing and Sexvice Section Atomic Safety & Licensing Board Panel
Office of the Secretary Nuclear Regulatory Commission
of the Commission Washington, DC 20555

Nuclear Regulatory Commission
Washington, D.C. 20555

Michael C. Farrar, Esquire Michael Glaser, Esquire

Chairman , Alternate Chairman

Atomic Safety & Licensing Atomic Safety and Licensing Board
Appeal Board 1150 17th Street, NW

Nuclear Regulatory Commission , Washington, D.C.. 20036

Washington, D.C. 20555

Dr. W. Reed Johnson Dr. Marvin M. Mann
Atomic Safety & Licensing "7 Technical Advisor
Appeal Board Atomic Safety & Licensing Board
Nuclear Regulatory Commission Nuclear Regulatory Commission
Washington, D.C. 20555 Washington, D.C. 20555
Richard S. Salzman, Esquire Dr. David L. Hetrick
Atomic Safety & Licensing Professor of Nuclear Engineering
Appeal Board ‘ University of Arizona
Nuclear Regulatory Commission Tucson, Arizona 85721

Washington, D.C. 20555
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Alan S. Rosenthal, Esquire™ Dr. Frank F. Hooper

Chairman Chairman

Atomic Safety & Licensing Resource Ecology Program
Appeal Panel School of Natural Resources

Nuclear Regulatory Commission University of Michigan

Washington, D.C. 20555 Ann Arxbor, Michigan 48104

Mr. Angelo Giambusso . William J. Olmstead, Esquire

Deputy Director for Reactor Projects U. S. Nuclear Regulatory Commission
Nuclear Regulatory Commission Washington, D.C. 20555

Washington, D.C. 20555

William D. Paton, Esquire Local Public Document Room

Counsel for NRC Regulatory Staff Indian River Junior College Library
Nuclear Regulatory Commission 3209 Virginia Avenue

Washington, D.C. 20555 Ft. Pierce, Florida 33450

o

Martin Harold Hoddexr, Esquire
1130 N.E. 86th Street
Miami, FL 33138

Norman A. Coll, Esquire

Co-counsel for Applicant

Steel, Hector & Davis

1400 Southeast First National
Bank Building

Miami, FL 33131
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UNITED STATES OF AMERICK
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARDS*

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Michael C. Farrar
Richard S. Salzman
Dr. W. Reed Johnson
Jerome E. Sharfman

7%

SERveD  DEG

In éhe Matters of

PHILADELPHIA ELECTRIC COMPANY et al.

(Peach Bottom Atomic Power Station,
Units 2 and 3)

METROPOLITAN EDISON COMPANY et al.

(Three Mile Island Nuclear Station,
Unit No. 2)

VIRGINIA ELECTRIC AND POWER COMPANY

(North Anna Power Station,
Units 1 and 2)

PUBLIC SERVICE ELECTRIC AND GAS
COMPANY

(Hove Creek Generating Station,
Units 1 and 2)

FLORIDA POWER AND LIGHT COMPANY

(St. Lucie Plant, Unit No. 2)

CAROLINA POWER AND LIGHT COMPANY

(Shearon Harris Nuclear Power Plant,
Units 1,2,3 and 4)

Vvvvvvvvvvvvvvvv&vvvvvvvvvvvvvvvvv

Docket

Docket

Docket

Docket

Nos. 50-277
50-278

No. 50-320

Nos. 50-~338
50-339

¥Mos. 50-354
50-355

[Docket Mo. 50-38¢9

Docket Nos. 50-400
50-401
50-402
50-493

* Everv Appeal Panel Member is on one or more of the Boards
hearing the captioned proceedings; their collective
designation is simply a convenience in issuing this joint

order.

s
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DUBLIC SERVICE COMPANY OF NEW
HAMPSHIRE et al.

Docket Nos. 50-443

(Seabrook Station, Units 1 and 2) 50-444

KANSAS GAS AND ELECTRIC COMPANY AND
KANSAS CITY POWER AND LIGHT
COMPANY :

(Wolf Creek Generating Station, Docket No. STN 50-482
Unit No. 1 .
NORTEERN STATES POWER COMPANY
(MINNESOTA) AND NORTHERN STATES
POWER COMPANY (WISCONSIN)

(Tyrone Energy Park, Unit No. 1) Docket No. STN 50-484

ROCHESTER GAS AND ELECTRIC
CORPORATION et al.

(Sterling Power Project Nuclear Dockeﬁ No. STN 50-485

Unit No. 1)
DURKE POWER COMPANY

(Cherokee MNuclear Station,
Units 1, 2 and 3)

-Docket Nos. STN 50-491
STN 50-492

STN 50-493
THE TOLEDO EDISON COMPANY et al.

(Davis-Besse Nuclear Power Station,
Units 2 and 3)

Docket Nos. 50-500
50-501

WASHINGTON PUBLIC POWER SUPPLY
SYSTEM

(WPPSS Nuclear P;oject No. 4) Docket No. 50-513

TENNESSEE VALLEY AUTHORITY

Docket Nos. STM 50-518
STN 50-519

STMN 50-520

- STN 50-521

(Hartsville Nuclear Plant, Units
1A, 234, 1B and 2B)
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PUBLIC SERVICE COMPANY OF INDIANA,
INC. ‘

Docket Mos. STN 50-546
STN 50-547

(Marble Hill Nuclear Generating Station,
Units 1 and 2)

TENNESSEE VALLEY AUTHORITY

Docket Nos. 50-553
50-554

(Phipps Bend Nuclear Plant,
Units 1 and 2)
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" MEMORANDUM AND ORDER

December 1, 1978
(ALAB-509 )

Earlier this year, the Commission held incorrect the
value it had assigned in Table S§-3 (10 CFR Part 51) to the -
emissions of radon-222 expected to occur as a result of the
mining and milling of uranium. 43 Fed. Reg. 15613 (April 14,
1978). At that time, it told us to reopen the records in
pending licensing proceedings "to receive new evidence on
radon releases and on health effects resulting from radon

releases." 1Id. at 15615-16. 1In implementing that directive

in some seventeen separate proceedings (Philadelphia Electric
Co. (Peach Bottom Units 2 and 3), ALAB-480, 7 MRC 796 (1978)),
we decided it would be to the parties' and boards! advantage

to begin with the record being made before the licensing {
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1/

board in vet another proceeding, Perkins. = Accordingly,
we called upon the parties to frame their positions in
terms of the Pexkins record and the Licensing Board's sub-

2/ -
sequent decision therein.” 7 NRC at 804-06.

We have studied carefullj the papers the parties have
r'3/

suﬁﬁitted. They involve a variety of matters. A number
of parties are dissatisfied_yith either the record or the
decision in Perkins, or bothf;/ Intervenors in several
proceedings wish us to consolidate those proceedings. Under
norm;l circumstanceé, the next step would be a prehearing
conference at which we could explore with all the parties
not only the best proce&uré to follow but also ~- in order
to clarify exactly what contentions the parties wish to
‘pursue -- the precise nature of the issues which are contro-

verted.

_1l/ Duke Power Co. (Perkins Units 1, 2 and 3), Docket Nos.
STN 50-488, 50-489, and 50-490.

2/ That decision is reported as LBP-78-25, 8 NRC 87 (1978).

3/ In one uncontested proceeding, which was also pending
before a licensing board, we granted the parties'
request for a remand so that the board below could
consider the radon issue. It has since done so. See
our unpublished order of September 27, 1978 in Tennessee
Vallev Authority (Yellow Creek Units 1 and 2), an
LBP~78-39, 8 NRC (Movember 24, 1978).

4/ Our use of the shorthand notation "Perkins" elsewhere

in this order should be taken, unless the context requires
otherwise, as referring to both the record and the decision
in that proceeding.




Owing to the number and scattered location of the
parties involvéd, however, it is not éracticable to hold
a prehearing conference at this point. Instead, we will
attempt to accomplish the same purpose by calling for éhe‘

submission of further written memoranda.

In this connection, two areas seem to call for attention
now. First, we need to clarify the extent to which particular
parties are dissatisfied with Perkins insofar as it deals ‘
with rates of radon release or levels of radon concentration
from either natural sources or nuclear fuel cycle activities
(as distinguished from the health effects of any resulting
exposﬁre). Second, if Perkins is accurate on emission rates
and concentration levels, it seems appropriate to examine
at the threshold the Licensing Board's-gg:minimus theory,
i.e., its.conclusion that the nationwgde health effects
attributable to radon released in fueling nuclear power plants
must be deemed to be insignificant because those emissions
are extremely low in relation not only to natural radon back-

5/

ground but also to fluctuations which occur in that background.

5/ Certain parties have emphasized in their papers the
T  question of radon-induced health effects felt by
those living close to uranium mines and mills. Dif-
ferent considerations may be relevant where nearby
impacts are concerned. See generally our recent
decision in Rochester Gas and Electric Corp. (Sterling

Unit 1), ALAB-507, 8 NRC __(November 17, 1978).




e

1. Radon Emissions.

In establishing the format under which Perkins would
be used as the starting point for-considering the radon
issue in qther proceed;ngs, we observed that "[olbviously,
non-+participants in Perkins cannot be held bound by the
record adduced in that proceeding." ALAB-480, supra, 7 NRC
at 805. As it turned out, a number of parties filed objec-
tions with us about one aspect or another of the Perkins
record. Most such objections, however, went to the adeauacy
of that reéord on the guestion -of health effects. That is,
most parties seemed willing to accept without further ado
botk the evidence and the decision in Perkins on the levels
of radon emissions and the resulting concentrations to which

L] - 6/ -

the population is exposed. In those respects, then, as

~ 6/ Intervenors in the Three-Mile Island and Peach Bottom
proceedings did mention in general terms a need for
discovery of unspecified staff documents concerning
source terms. As we understand it, the current staff
practice is to make much material available to the
parties without the need for invocation of formal dis~
covery procedures. Having heard no more about the
matter, we assume that the intervenors' representative,
Dr. Chauncev Kepford, has been given any material he
asked the staff for. If we are mistaken about the
accessibility of staff material relevant to this point,
or if the material in question does provide a basis
for objecting to this aspect of Perkins, any affected
parties are free to seek a specific remedy from us.

(29
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was contemplated by ALAB-480, those parties could now be held
bound by the Perkins record.—Z/ Tn other words, we would
now be free in most proceedings to go forward on the basis
of the Perkins record alone insofar as emission rates and
concentration levels are concerned._§/

We cannot do so, however, in every proceeding: inter-

venors in Sterling and Tyrone have suggested that more evi-

dence should be adduced on the question of emission rates

9/

and cohcentration levels. Those suggestions reflect in
general terms éhe"tobics in which the intervenors are inter-
ested. Before we can begin to decide whether to accept the
Perkins figures as valid, we need to learn more about the

objections to them.

_7/ Any party who objects to this conclusion should tell
us promptly why he believes it should not apply to him.
See 10 CFR 2.752(c).

_8/ It is not likely, however, that we will do so. In each
proceeding, the Board has sua sponte responsibility, that
is, the obligation to review the record independently of
the parties' positions. In light of that, it seems unwise
to decide either Perkins or the uncontested cases knowing
(see p. 8, infra) that additional evidence on this generic
matter might be forthcoming in other proceedings. See
Carolina Power & Light Company(Shearon Harris Units 1,2,3
and 4), ALAB-490, 8 NRC _ (August 23, 1978, slip opinion,
p. 15); Virginia Electric & Power Company (North 2nna Units
1 and 2), ALAB-491, 8 NRC___ (August 25, 1978, slip opinion,
p. 9, £fn. 12). ‘ .

9/ As we understand their papers, the intervenors in Marble
- Hill and Wolf Creek are essentially content, insofar as

These topics are concerned, to have their proceedings
governed by what transpires in Sterling and in the pro-
ceedings in which Dr. Kepford is involved, respectively.
As we have indicated, significant developments will, in
any event, most likely have to be considered in all pro-
ceedings (see fn. 8, supra). :




. ’ '

Specifically, the intervenors in Sterling and Tyrone =--°
Ecology Action of Oswego and Northern Thunder, respectively
== are to furnish us a particularized memorandum setting
forth (1) not only the respects in which they -believe the
radoq release data and concentration levels in Perkins are
inacéurate or otherwise deficient, but also the basis for
their assertions and the potential significance of the
deficiencies (i.e., the degree of impact that any corrections
might have upon the‘fé;kins figures); (2) whether, and if so
why, tﬁey believe a ﬂéaring is necessary on those topics or
whether some other procedure for considering the matter is
appropriate; and (3) what evidence, either written or oral
as the case may be, they are prepared to offer. The inter-
venors' memoranda are to be filed and served upon the other
parties to the Sterling and Tyrone proceedings by Friday,
January 5, 1979. After service of those papers, the other
parties to those two proceedings will have thirty days to
file responsive memoranda. The responses should ﬁocus, inter
alia, on whether a hearing is necessary or whether some other

procedure is appropriate.

2. Health Effects.

As indicated by the preceding section, we are not

‘'now in a position to determine whether Perkins accurately

L]




reflects the levels of exposure to radon. If, however,

at some future time we were to find the Perkins emission

and concentration figures correct (or reasonably close to
being so)J, we would have to come to grips with the Licensing

Board's de minimus theory.

The Perkins board took the approach that, whatever

else might be said about the health effects of radon,

Based on the record available to this Board, we
find that the best mechanism available to charac-
terize the significance of the radon releases
associated with the mining and milling of the
nuclear fuel for the Perkins facility is to compare
such releases with those associated with natural
background. The increase in background associated
with Perkins is so small compared with background
and so small in comparison with the fluctuations
in background, as to be completely-undetectable.
Under such circumstance, the impact cannot be
significant.10/ ‘

If we were to subscribe to that view, there would appear -
to be no reason to consider the question of health effects

further. Consequently, we believe it appropriate to consider

this aspect of the Board's decision at the outset.

Toward this end, any party in anv of the pending pro-

ceedings who disagrees with the Licensing Board's approach

10/ LBP-78-25, supra, 8 NRC at 100.
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should brief us fully on why that Board's views are not

11/ 12/
acceptable. Those briefs should be filed and served
" 13/
within forty~five days of the date of this order.”  -Responses

from any party in ‘anv of the proceedings who .supports the
—_ . 14/
Licensing Board's approach will be due thirty days thereafter.

11/ 1In order that those briefs be most useful to us, they
should accept ‘arquendo the levels of exposure set forth
in Perkins. If those levels prove to be significantly
incorrect {in a direction favorable to the intervenors'
position), then the Licensing Board's premise (relating
to the disvarity between natural and fuel-cycle-related
concentrations of radon) would be faulty and its de minimus
conclusion could not stand. The briefs called for here
should focus, therefore, on the validity of the conclusion,
not of the premise. The premise will be challenged in the
memoranda called for in section 1 of this order.

12/ It will suffice for each party to serve only the other
parties to its own proceeding. We will see to it that
the parties to all the other proceedings receive copies.

13/ We stress to the parties that they may not have another
opportunity to file briefs before us on the correctness
of the de minimus theory, and that our analysis of it
may turn out to be crucial in shaping the future course
of these proceedings.

14/ All parties should discuss whether an analogy might
be drawn to the Commission's Appendix I regulations.
10 CFR Part 50, App I., Sec. II. Those regulations
set limits upon radioactive releases during normal
operation which are couched in terms of levels above
background and which permit resulting doses which are
small in relation to those caused by background (as
is shown By 10 CFR Part 51, Table S-4, f£n. 2).




It is so ORDERED.

-.11 -

"FOR THE APPEAL BOARDS

Margay¥et E.. Du Flo
Secretary to the
Appeal Boarxrds
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

In the Matter of
FLORIDA POWER AND LIGHT COMPANY Docket No.(s) 50-389

(St. Lucie Plant, Unit No. 2)

N Nt N Nt N oS o N

CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing document (s)‘*&
upon each person designated on the official service list compiled by

the Office of the Secretary of the Commission in this proceeding in
accoradance with the requirements of Section 2.712 of 10 CFR Part 2 =~
Rules of Practice, of the Nuclear Regulatory Commission's Rules and

Regulations.
Dated at Washington, D. C. this
day of ./ 197> .

| o 2497 ’/J ,ZCM/‘M;@

Officé off the Secretary of the Cormission

o aa) (6 caeed) (B




UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of
FLORIDA POWER AND LIGHT COMPANY

(St. Lucie Plant, Unit 2)
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SERVICE LIST

Edward Luton, Esq., Chairman
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dr. David L. Hetrick

Professor of Nuclear Engineering
The University of Arizoma
Tucson, Arizona 85721

Dr. Frank F. Hooper

School of Natural Resources
University of Michigan

Ann Arbor, Michigan 48104

Counsel for NRC Staff

Office of the Executive Legal Director
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Michael C. Farrar, Esq., Chairman

Atonmic Safety and Licensing Appeal
" Board

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

Richard S. Salzman, Esq.

Atomic Safety and Licensing Appeal
Boqrd

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

Dr. . Reed Johnson

Atomic Safety and Licensing Appeal
Board )

¥.S. Kuclear Regulatory Commission

Washington, D.C. 20555

Docket No.(s) 50-389

Jack R. Newman, Esq.

Harold F. Reis, Esq.

Newman, Reis and Axelrad
1025 Connecticut Avenue, N.W.
Washington, D.C. 20036

Norman A. Coll, Esq.

McCarthy, Steel, BHector & David

First National Bank Building, l4th Flr.
Miami, Florida 33131

Martin Harold EHodder, Esgq.
1130 Northeast 86th Street
Miami, Florida 33138
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November 16, 1978

Michael C. Farrar, Esq., Chairman . Dr. W. Reed Johnson

Atomic Safety and Licensing Appeal Atomic Safety and Licensing Appeal
Board Board

U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission

HWashington, D. C. 20555 Washington, D. C. 20555

Richard S. Salzman, Esq.

Atomic Safety and Licensing Appeal Board
U,S. Nuclear Regulatory Commission
Washington, D. C. 20555

In the Matter of
FLORIDA POMER & LIGHT COMPANY
(St. Lucie Nuclear Power Plant, Unit 2)
Docket No. 50-389°

Gent]eéen'

Enclosed are recent memoranda discussing certain problems experienced
~in connection with pipe support base plate design. The NRR staff has
informed us that the problems discussed in Mr. Stello's memorandum
dated September 28, 1978 are applicable to the St. Lucie facility, and
that DSS 1is presently reviewing this aspect of piping design analysis on
a base-by-case basis under SRP section 3.9.3 - ASHME Codes 1, 2 and 3
Components, Component Supports and Core Support Structures. If the
Board or any of the parties wish additional information, please let us

know. o . 3ISTRIBUTION
: ' Tourtellotte
Sincere]y, WPaton
S/E/S
FF (2) :
Hilliam D. Paton Reg. Cent., LPDR
- Counsel for NRC Staff D.Vassallo, H.Smith
0.Lynch, R.Birkel
Enclosures as Stated

cc (w/encls.):

Edward Luton, Esq. Atomic Safety and Licensing Appeal Board

© Michael Glaser, Esq. . - Docketing and Service Section
"Dr. David L. Hétrick GReLINg an k

Martin Harold Hodder, Esqs
Dr. Frank Hooper

Dr. Marvin M. Hann

Harold F. Reis, Esq.
Norman A. Coll, Esqg.

Mr.| Samuel J. CGhfilk o
¢ erecftomic.Safety-any. Licensing-Bgard-Panal-..
Wpaton s

- DATED> 'H/ /78

NRC FORM 318 (9.76) NRCM 0240

SURNAME >
" 3o

Yt Ul 8. COVERNMENT PRINTING OFFIGEL 1078 = 626-623
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' /7% yELLow)
November 9, 1978 ‘ K

PR L

Michael C. Farrar, Esq., Chairman . ‘Dr. W. Reed Johnson

Atomic Safety and Licensing Appeal Board Atomic Safety and Licensing

U.S. Nuclear Regulatory Commission Appeal .Board

Washington, D. C. 20555 U.S. Nuclear Regulatory Commission

Washington, D. C. 20555

Richard S. Salzman, Esq.

Atomic Safety and Licensing Appeal Board
U.S. Huclear Regulatory Commission
Washington, D. C. 20555

In the Matter of '
FLORIDA 'POMER & LIGHT COMPAHY
(St. Lucie Huclear Power Plant, Unit 2)
Docket No. 50-389

Gentlemen:

Enclosed is a memorandum from the Director of the Office of Nuclear
Reactor Regulation to the Commissioners dated September 29, 1978
discussing the results of a recently conducted fire protection research
test by the Underwriters Laboratory for the Commission as part of the
th s fire protection research program. - ) . ~

If the Board or the parties wish any additional information, please
let us know.

Sincerely, 3 ) .
Ceew e ) : ;DISTRIBUTION
‘. L ‘ ~ = “JTourtellotte
William D. Paton W.PatonW.0Imstead .
Counsel for NRC StaffShap?rgEngelhardt/Scinto
FF (2

Enclosure as Stated ‘ : Reg. Cent., LPDR
" D.Vassallo, H.Smith
Edward Luton, Esq., Chairman : 0.Lynch, R.Birkel

iichael Glaser, Esq.

Dr. David L. Hetrick
Martin Harold Hodder, Esq.
Or. Frank Hooper . ) .
Dr. Marvin M. Mann

Harold F. Reis, Esq.

Norman A. Coll, Esq.

Mr. Samuel J. Chilk

Atomic Safety and Licensing Board Panel

Atomic Safety and Licensing Appeal Board 7
Docketing and Service Section - A e

orricE>- _”_QEL ﬁ/

SURNAME 3= WPaton :‘ S
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< EGU“'» . " UNITED STATES NKC WVC
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« ,f;\ ?:-, NUCLEAR REGULATORY COMMIS ) Y ;
g 1 ,\’R?" ] g WASHINGTON, D. C. 20555 \
5 ;‘;/ : “ - i
o, r S ’
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0****« September 25, 1978

Atomic Safety and Licensing . 7/}5/?5

Appeal Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
(Attn: Margaret Du Flo)
In the Matter of: ¢
Carolina Power & Light Co. (Shearon 'Harris Nuclear Power Plant,
Units 1, 2, 3 and 4), Docket Nos. 50-400 through 50-403 :
Duke Power COmpany (Cherokee Nuclear Station, Units 1, 2 and 3),
Docket Nos. STN-491, STN-492, STN-493
tFlorida Power and L1ght Co. (St Lucie P]ant No. 2),
Docket No. 50-389
Kansas Gas & Electric Company (VWolf Creek Generat1ng Station,
Unit 1), Docket No. STN 50-482
Metropolitan Edison Company (Three Mile Island 2), Docket No. 50-320
Philadelphia Electric Company (Peach Bottom Atomic Power Station,
Units 2 and 3), Docket Nos. 50-277 and 50-278
Northern States Power Co. (Minnesota) and Northern States Power Co.
(Wisconsin) (Tyrone Energy Park, Unit 1), Docket No. STN 50-484
Public Service Co. of Indiana, Inc. (Marble Hil1l 1 and 2),
Docket Nos. STN 50-546 and STN 50-547
Public Service Co. of New Hampshire (Seabrook Units 1 and 2),
Docket Nos. 50-443 and 50-444 ' -
Public Service Electric & Gas Co. (Hope Creek ‘Generating Stat1on,
Units 1 and 2), Docket Nos. 50-354 and 50-355
* Rochester Gas & Electric Corporation (Sterling Power Proaect
Nuclear Unit 1), Docket No. STN 50-485
Tennessee Valley Authority (Hartsville Nuclear Plant, Un1ts 1-4)
Docket Nos. STN 50-518 through STN 50-521
Tennessee Valley Authority (Phipps Bend Nuclear P]ant Units 1
and 2), Docket Nos. 50-553 and 50-554 i
Tennessee Valley Authority (Yellow Creek Nuclear Power Plant,
Units 1 and 2), Docket Nos. STN 50-566 and STN 50-567
Toledo Edison Company (Davis-Besse ‘Nuclear Power Station, Units
2 and 3), Docket Nos. 50-500 and 50-501 .
"~ Virginia E]ectr1c & Power Co. (North Anna Power Stat1on Units . .-
1 and 2), Docket Nos. 50-338 and" 50-339 . ,
Washington Public Power Supply System (Nuclear Project No 4),
Docket No. 50-513 . ”

7/
Gentlemen: -

Pursuant to the Order of the Atom1c Safety and L1cens1ng Appea] Board
Panel in ALAB-480, the Staff on July 10, 1978 filed with the membérs
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of the Appeal Board and parties in the above-captioned cases a copy

of the transcript of hearings held in connection with r: ion releases

in the Perkins proceeding in the matter of Duke Power. Company (Perkins |
Nuclear Station, Units 1, 2 and 3), Docket Nos. 50-488, 50-489 and

50-490. On September 22, 1978 Staff counsel received from the Office of \
the Secretary the attached letter from Ace-Federal Reporters, Inc. It

indicates that a page was missing from the bound copies of the trans-

cript in the Perkins proceeding. The new page 2798A should be

inserted into its correct location in the transcript.

Hearing Division

Enclosure As Stated

cc: Alan S. Rosenthal, Esq.., Chairman Ms. Jacquelyn Diékman

Richard S. Salzman, Esq. Dr. George C. Anderson
Dr. John H. Buck .- Gerald Charnoff, Esq.
- Michael C. Farrar, Esq. Ralph Foster, Esq.

- Dr. W. Reed Johnson William L. Porter, Esq.

Mr. Jerome E. Sharfman’ . M. Richbourg Roberson Esq. .
Frederic J." Coufal, Esq. William H. Griffin, Esq

Mr. Lester Kornblith, Jr. James T. Wiglesworth, Esq.

Dr. Marvin M. Mann . Edward G. Collister, Jr.
Ivan-W. Smith, Esq. Honorable Robert Bennett

Mr. Glenn O. Br1ght Ms. Joan Cox  ’

- Dr. Richard F. Cole . Mrs Darrell Carlton
L Elizabeth S. Bowers, Esq. - Mrs. .Diane Tegtmeier

John F. Wolf, Esq. William H. Ward, Esq.

Edward Luton, Esq. Dr. Ernest O. Sa]o

Mr. Gustave A. Linenberger Joseph F. Tubridy, Esq.

Dr. Oscar H. Paris . . Dr. Kenneth A. McCollom

Robert M. Lazo, Esq. E1lyn R. Weiss, Esq.

Michael Glaser, Esq.” - Norman Ross, Esq.

‘Samuel W. Jensch, Esq. . " .Karin P. Sheldon, Esq.

Dr. David R. Schink John L. Ahlgren -~

Dr. Cadet H. Hand, Jr. Ms. Elizabeth H. Weinhold

Dr. David L. Hetrick Robert Backus, Esq. .
Dr. Donald P. deSylva ~ - - Thomas G. D1gnan, Jr., Esq. <.
Dr. Walter H. Jordan - . Laurie Burt, Esq. -

J. Michael McGarry, III, Esq. Dr."J. V. Lqeds, Jdr.’




‘ ;

cc: (cont'd)

Thomas Erwin, Esq.
Richard E. Jones, Esq.
Wake County Public Library
George F. Trowbridge, Esq.
Mr. Jessie C. Brake
Edward G. Bauer, Jr., Esq.
Eugene J. Bradley, Esq.
Troy B. Conner, Jr., Esq.
Raymond L. Hovis, Esq.
H. W. Anderson, Esq.
Myron Bloom, Esq.
Karin Carter, Esq.
John B. Griffith, Esq.
Dr. Forest J. Remick
Alvin H. Gutterman, Esq.
William Hubbard, Esq.
William M. Barrick, Esq.

- Raymond Gibbs, Esq.
Leroy J. E1lis, III, Esq
Robert Pyle, Esq.
Dr. A. Dixon Callihan
Martin Harold Hodder, Esq.
Dr. Frank Hooper
Harold F. Reis, Esq.

_ Norman A. Coll, Esq.
Mr. Robert D. Pollard
Dr. Chauncey R. Kepford
Ms. Judith H. Johnsrud
Dr. Jdohn R. Lamarsh
Mr. Ernest E. Hill
F. Michael Parkowski, Esq.
Mr. David A. Caccia
Mark L. First, Esq.
William Horner, Esq.
Richard Fryling, Jr., Esq.
Peter Buchsbaum, Esq.
Robert Westre1ch Esq.
Dr. Paul Mecray, dJr.
Mr. R. B. Briggs .
Dr. Kenneth A. McCollom
Clarence T. Kipps, Jr., Esq.
John T. Schell, Esq. -
Michael W. Maupin, Esq.
Honorable Anthony Gambardella
Mr. James M. Torson
Carroll J. Savage, Esq.

R

Mr. Lowell E. Roe

Leslie Henry, Eso.

Donald H. Hauser, Esq.

Mr. William A. Blinn
Blaine Fielding, Esq.

David E. Northrop, Esq.

Ms. Phylis Pierce

Nicholas D. Lewis

Joseph B. Knotts, Jr., Esq.
Nicholas S. Reynolds, Esq.
Richard Q. Quigley, Esq.
HWalker C. Cunningham, dr., Esq.
Dr. Quentin J. Stober
Robert Gray

Harry H. Voigt, Esq.
Charles W. Campbell, Esq.
Peter F. Manning, Esq.
David K. Martin, Esq.

David C. Short, Esq.

Ted R. Todd, Esq.

Thomas M. Dattilo, Esq.
Ralph C. Pickard

Mr. John Woodcock

Mr. George T. Mouser
Robert C. Slover

David R. Vandeventer, Esq.
George A. Leininger, Jr., Esq.
J. Bruce Miller, Esq.

Mrs. Marie Horine

Joseph B. Helm, Esq.
Michael J. Halro, Esq.

Lex K. Larson, Esq.

Ms.. Sharon Morey

Ecology Action

Jeffrey Cohen, Esq.

Ira L. Myers, M.D.

Herbert S. Sanger; Jr., Esq.
Lewis E. Mallace, Esq.
David G. Powell, Esq.

W. Walter La Roche, Esq. - e
Honorable A. F. Summer
Alton B. Cobb, M.D.

Mr. Eddie Fuente

Jocelyn F. Olson, Esq.

Mr. Tom Galazen

Joseph P, Schaeve, Esq.

- u .- 9!:!;“‘:’




Mr. Stanley Cider.
Barbara J. Willard, Esq.
Mr. Edward Gold
Richard Ihrig, Esq.
Mr. William Warren
Mr. Bradford Whitman
Dr. Paul W. Purdom
Mrs. Margaret Dietrich
William H. Rodgers, Jr., Esq.
Mrs. James C. Arnold ~
* Richard Foster, Esq.
John J. Runzer, Esq.
Mrs. June.Allen
Mr. Dean P. Agee
Mr. Samuel J. Chilk
Atomic Safety and Licensing Board °
Docketing and Service Section
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CC: ALL SALES

l__"“’l\ \,V‘\l o~ IU\'

. *  (ESTAD.1940) . N - ’
@ce-@c]eml C(jeej)mlers, e . \ |

ALAN 1. PENN, PH.D, GLORGE A. MONICK, Csa:

» GEORGE J.JAKABCIN, MDA STENOTYPE REPORTERS RODERT J. MONICK, CSR

DERNARD M, ENGLEBERG, MBA 444 NORTH CAPITOL STREET *  RODERT JAMES MONICK, £
' ‘ WASHINGTON, D.C. 20001 o
202 347-3700 ‘

SEPTEMBER 20, 1978

- DOCKETED

« USHRG
NUCLEAR REGULATORY COMMISSION " | ' 978 »
DOCKETING AND SERVICE BRANCH . - SEP21 szﬂ
ATTN: MR. CHASE STEPHENS . , Ot % Sis

1717 H STREET, N.W. - ROOM 1141
WASHINGTON, D. C. 20555

3

DEAR CHASE: _ .

PLEASE FIND ENCLOSED A COPY OF PAGE 2798A, WHICH IS TO BE INSERTED BEHIND

_ PAGE 2798 IN THE TRANSCRIPT IN THE MATTER OF: DKT 50-1488, ‘|89' 490 DUKE POWER

CO. (PERKINS NUCLEAR STATION UNITS 1, 2 AND 3) DEPOSITION OF CHAUNCEY KEPFORD
HELD IN BETHESDA, MARYLAND ON THURSDAY, JUNE 8, 1978. -

I AM SORRY FOR ANY INCONVENIENCE THIS MAY HAVE CAUSED YOU.

VERY TRULY YOURS

(MISS) ‘MARY A. SIMPSON
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. tailihgs pile. ~

with the ‘\_Sihg of obefations at t'l"plan't; they. continue,
and Dr. Poll, in his paper referred to earlier, calculated
under:éontnact with the EPA the guantity on rate on 222
released froﬁ thorium 230 in the miii tailings piles and
subsequent health effectss | ‘

: Going back to the Fedgral Registexr notice from'which I'

just quoted, even when this rule-making petition was brought

"to the Commission's attention, and I call, in particulér, your

‘attention to the back, the last page of Exhibit:H, Document

SECY 75-741, whére the distribution list is offered for this
rule—méﬁingrpetition'way back in 1975. ‘
B it was scattered all over the Commiséion, mén& copies of
it. N9thing was done. |
In May of 1976; I believe, the Environmental Protection
Agency pubiiéhéd a document entitled, "Radiological Quality
of the Environmgng,"”in which ;hey wen£ into the problems of .

existing mill tailing piles in Salt Lake City -- for instance,

on the edge of Grand Junction, Colorado and a numbexr of

|
othér cities,. and concluded that, indeed, the radon-222 problem,
frém'existiﬁg_mill tailings piles was causing fairl& severe

health effects probléms, at least in the vicinity of- the mill

In fact, to give you some magnitude of the problem, from
that documeﬁt the EPA calculated that the dose to the bronchial

epithelium from radon-222 emissions from the pile on the edge

- . . ' 1 P I sy ws

i
|
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September 18, 1978

- Wt

Michael C. Farrar, Esq., Chairman Richard S. Sa]zﬁan, Esq.
Atomic Safety and Licensing Appeal Atomic Safety and Licensing
Board Appeal Board
U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Hashington, D.C. 20555 ’ Washington, D.C. 20555
Dr. W. Reed Johnﬁon‘ ‘ 3%§£$£g${£2¥e
Atgg;gdSafety and Licensing Appeal n WPaton, WOlmstead,
U.S. Nuclear Regulatory Commission > . CWoodhead
Washington, D.C. 20555 Shapar/Engelhardt/
‘ ‘ : %;gssman
In the Matter of - FF N
Florida Power & Light Company geg. Ce?$°’ hpgR'th o
(St. Lucie Nuclear Power Plant, Unit 2) -vassallo, n.omith -
Docket NO. 50-389 O.Lynch, R.B'lY‘kGJ
Gentlemen:

The results of analyses performed for the NRC Staff by a consultant
~, indicate that the impact force on fuel assembly spacer grids, caused
by asymmetric loads during blowdown following a loss-of-coolant
accident, may be more sensitive to core plate motion than it was
originally believed to be. A copy of the consultant's memorandum
on this subject dated November 4, 1977, is enclosed.. As noted, the
" information is preliminary. Therefore, the Staff's conclusion that
pressurized water reactor fuel assembly designs are acceptable’has
not been altered. However, a question has been raised about ‘the
margin to deformation of the fuel assembly grids.

The. NRC Staff‘and its consultant are continuing their evaluation of
fuel assembly mechanical response. " .

Sincerely,

William D. Paton
Counsel for NRC Staff:

Enclosure: As stated

4t AT B PSIS Y

cc: See Page 2

orricE> OEPD,—\-)A) OELD‘@ /i
conmanes |PREOTAGY | gTourtellots
9/12/78 9/##/78

1%

DATED>

INRC FORM 318 (9-76) NRCM 0240. ¥¢ U 8. GOVERNMENT PRINTING OFFICE: 1076 — €28.624



A "
.o B
- "
N \ “ *
‘. ) b - *
-,
N v e -
, =
-
i
- § i
. ! f
w
.
R , a vy
¢
. -
. .
a
R .
B '
\ .
' ‘
o .
] u
. .
' B v
. A
' PR ' - '
.
‘ !
Lo "
= ' . ’
. R o N
- s
. u
® '
) a
X i t
' ‘ ‘
1
PRIN v
-
, P
n
) #
.
) o e . R s s S - s *= . » . = Lo
; 1
i Lo v ¥ -
. ‘ ‘Y - . . N
. ¥ . ' o T
' ¥
LR !
LY’ w4 - -
) v
4
, '
| .
i i . )
ax I . ToTm ot s - ’




cc (w/encl.):

Edward Luton, Esq.

Michael Glaser, Esq.

Dr. David L. Hetrick
Martin Harold Hodder, Esq.
Dr. Frank Hooper

Dr. Marvin M. Mann

Harold F. Reis, Esq.

Norman A. Coll, Esq.

Mr. Robert D. Pollard

Mr. Samuel J. Chilk

Atomic Safety & Licensing Board
Panel

Atomic Safety & Licensing Appeal
Board

Docketing & Sprvice Section
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. Ref: (a) R. L. Grudbb, PUR Fuel Assembly Mcchanical Response Analvsis,

HOV -4 1977 ' .

t

R. E. Tiller, Director :
Reactor Operations & Programs Division .
Idaho Operations Office - COE . /..
Idzho Falls, Idaho 83401 : =

PHR FUEL ASSEMBLY MECHAHICAL RESPO!NSE ANALYSIS - Stig-316-77

Idaho ilational Engireering Latoratory, RE-£-77-141, March 1977
(b) R. L. Grubb, PHR Fuel Assembly Mechznical Response Analysis,
Arendment No. 1, Idahe Hationai Engineering Laboratory,
- RE-E-77-140, Harch. ]977 ,
(c) R. L. Grubb and B. F. Safiell., dr, don-Linear Latzral HMechanical
Pesponse cf Pressurized Mater Reactor Fuel Assemblies, ASHE “
’ Pazper 77-VA/0E-18, Decemter 1977 A,
(d) H. luno, I, Hizuta, and M. Tsumuna, Oevelopment of Advanced
Hethod For Fucl Seismiic Analysis, 4th International Conference
on Struclural t'achanics in Neacier |ecnnOIOQV, San Francisco,

- California, USA, August, 1977 e
(e) R. L, Grubd, Feasability Study for Boundzna the Latera] PUR L
- ' Fuel ASSEle/ Hecnan1c“1 Response Analysis, Idaho iational . >
. Engineering Leboratory, RE-E-77-160, Rev. 1, Vuly, 15§77 A
Dear lir. Tiller: ' ) ’ L

Mt

A pararetric study to assess the eifect of varfations in core plate motions *.
on fuei assemdly spacer ¢rid crushing loads {s currently {n progress. A

summary descriptien of this study 1nc1ud1nr a*e11n.ngrv results has Seen ‘ .
pregared 2t the recuest oF the Haclear °eru|atcry Comilssion's Civisien
of System Sarvety, Ccre Pericrmanc anch. Results oF this study {ndicate : ]

that a small variatiocn in ccre pla*n fraguency may have a siqnificant

effect on spacar grid crushing loads As the study is not complete, these

results shouid be considered preliminary.

A mechanisim vas pestulated in Reference (e) which indicated that the in- :
put core piate moticn could significantly affect spacer orid crushina B

‘loads. The primary chjective of the present study was to determine if a

this rmechanisim could be shawn to exist. A seccndary obicctive is to
compare linear ond nonlinear analysis techniques. In summary then the
purpose of this study is tsofold: :

(1) statistically determine the effect of core plate frequency 4
and magnitude on the fyel assemdly maximum spacar grid (. }
crushing lc2ds, and . \\ :
(2) stasisticallv compare iinear and nenlinear analysis methods . )
for later ai .unl assombly mechanical ruspgense {n an atiempt ol
‘ to 3implidy the n.nlinear analysis. .o \'“ :
- ‘ . K \ «







- e s noted thut all the frequencies ccntained in the core plate motions .

- = _the methods outlined in Raference (e).

- : TABLE 1" < * :
AR . RATIO OF PEAX SPACER GRID CRUSHING LOAD TO THE
S .. NOMINAL CURSHING LOAD' -
5‘53' : . Maximum Crushing Load/Nominal’Crushing Load' . )
(f:w— - !

© Center 1.76 - 0.804 0.97¢ 1.04

. Center-up’ i.45 0.844 © 0.842 1.23
7 Center-doun 2.1 . 0.830 0.935 . 1.25
Top 1.3¢ 0.945 0.77% 1.34
. »-. .Bottom 1.56 0.803 0.363 . 1.26

R. E. Tiller
Hov. -4 1977
Stig~316-77
Page 2

"“The structural mocdel utilized to analyze the fuel assembly mechanical
response is basically described in References (a) through (¢). Two
exceptions included in the present study are the use of fuel assembly

" experimental frequencies and mode shapes and utilization of the method

. presented in Reference (d) for calculation of spacer grid crushing !
Toads. The neminal forcing function, core plate accelerations, are ) :

3 pre:en;ec in Reference (b). Uhile eight variaticns on the .reQUenCJ

““and amplitude of core plate not1«ns are to dbe considerad, oniy the four
extreric cases are addressed in -this discussicn. The four cases are.

F 10% variation on frequency and + 15% variation of the amplitude. It

1YY

»

are varied the seme amount. fionlinear dvynemic analysis as descrided
e, .. in Rcferences (a) through (d) is in progress and preliminary results
"+ are provided in Teble 1. -A lincar analysis is aisc being pursued using .

Trat Spacer ur1d ) .
“Elevation -16% Frecuency +10% Frecuency -10% Amplitude +10% Amplitude

v , 4 \

]Nominal crushing ioad is the peak spacer grid crushing lecad obtained
from the base case core plate moticns. y

1, it does appear that 3 variation in frequency

Based on the results in Tabie

of tan percent effects a significant change in the spacer grid crushing lcacs.

This indicates thet & variation in this paremeter may be in orer for this t ze

o7 nonlinear znaivsis. 1%t should te pointed out that the amcdel studied rep- J
.- resents a ¢anerai configuration. Thespurpose of this stycy was not & direct ;

analysis of a sgecific plent tut to cetermine {7 the mechenisim pcstu!at-d : '
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R, E. Tiller
N0V 4380
St1g-316-77, _
Page 3 .o

Reférence (e) could actually be elicited in the nonlfnecar analysis. The mech-

anisim appears to exist; thereby causing concern that permanent deformaticn
of spacer grids may cccur.

Upon completion of this study the conclusions presented in Reference (b)
will be reassessad., .

Very truly yburs,

CRIGINAL SIGHED 57

R. R. Sticer, Hanager
Reactor Behavior Division

«2:v V., Stello, KRC-LGR
P. S. Check, HRC-GSS
S. 8. Kim, HRC-DS3
" Re J. Hattson, HRC-GSS -
R. 0. lMeyer, HRC-DSS .
D. F. Ross, tRC-DSS
R. Y. Kiehn, EGZG Idzho

bce: R. L. Grubd
R. H. Hacsk
C. A. Mcore 5
C. F. Cbenchainl/ius
B. F. Safieil b?E_ﬁr—- ) , . . ‘
G. L. Thinnes \J - .
T. R. Thompscn
P. H. Vander Hycde
L. J. Ybarrondo

Central File
File °

LT
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Septptember 5, 1978

d

Docket No. 50-389

Martin Harold Hodder, Esq.
"~ 1131 N.E. 86th Street
Miami, Florida 33138

B - Dear Mr. Hodder: o -

You recently requested that I obtain information for you concerning
construction of the two St. Lucie nuclear facilities. Because you

stated you needed the information immediately, I agreed to answer:

several brief questions over the phone but suggested that any add1tiona1 o
information be sought on a more formal basis.

This is the information I read to you by telephone on Thursday,
August 31, 1978: . . 3 :

1. The St. Lucie 2 inspector first knew of permittee's
intent to use the "slipform" method of construction
between September 13 and 16, 1977 when he saw slip
forms (not then in use) on the site. Between
August 2 and 5, 1977, FP&L's engineering department
told our inspector of their intent to use the
“sTipform” method of concrete placement.

2. The shield wall for containment for St. Lucie 2
went above grade between November 8 and 11, 1977.

3. Regarding St. Lucie 1 - On October 28, 1970, containment
was not above grade. Between February 3 and 5, 1971,
FP&L was 39 feet above grade with concrete containment
walls. We estimate, based on these facts, that
they came above grade with the St. Lucie 1 containment
between January 3 and 5, 1971.

|
Attached is a copy of a letter dated August 50, 1978 in which Florida
Power and Light answer questions put to them by our inspector. . I .
’ " also. read that letter to you.

Sincerely,

\s\
William D. Paton
Counsel for{NRC Staff .

} Atgachment
ormcf%eg;.,.ﬂagbmz "

‘ SBURNAME >~
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Michael C. Farrar, Esq. “ .
Dr.hw.dReed J?hnson . (
Richard S. Salzman, Esq. . DISTRIBUTION
Edward Luton, Esq. JTourtellotte
Michael Glaser, Esq. : WPaton ,
Dr. David L. Hetrick . lOlImstead, CHoodhead :
Hr. Frank Hooper FF (2) |
Haro . Reis, Esq. 1 . R.Birkel
Norman A. Coll. Esq. ‘0 Ly?Ch" 1rke

Atomic Safety and Licensing Board Panel
Atomic Safety and Licensing Appeal Board
Docketing and Service Section

Mr. Samuel J. Chilk

Mr. Robert D. Pollard
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD
g/é//}g
)

FLORIDA POWER & LIGHT COMPANY ) Dockét No. 50-389

In the Matter of

),
(St. Lucie Nuclear Power Plant, .)
Unit 2) )

NRC STAFF RESPONSE TO
INTERVENORS' MOTION FOR STAY

I. Introduction , E

On August.ll, 1978, Intervenors fTiled a "Motion for Stay" of the
effectiveness of the April 19, 1977 initial decision and a suspension
of construction of the St. Lucie Nuclear Reactor Unit No. 2, until
issues of offsite power and onsite power availability are resolved by
re&pened hearings. Intervenors seek further hearings on this issue in
a Motion for a New Contention filed on the same date and opposed by

the NRC Staff. The NRC Staff opposes the motion. f . :

I1I. Background

On April 19, 1977, the Licensing Board issued an Initial Decision
authorizing the issuance of a construction permit for St. Lucie Nuclear
Power Project, Unit No. 2 (hereafter St. Lucie 2). On May 2, 1977,

the U.S. Nuclear Regulatory Commission (NRC) issued a construction permit

for St. Lucie 2. On May 31, 1977, in ALAB-4Q4 (5 NRC 1185), this Board

o % :*.”’“‘ . P T : R A st T g N o w————peews  anmy
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(a) denieq Intervenors' motion fé; an.immediate stay of the effectiveness
of the construction permit issued on May 2, 1977, and (b) set June 8,
1977 for oral argument on Intervenors' motion for a "loug-term" stay.
On June 8, 1977, oral argument was held in Bethesda, Maryland. Inter-
venors now claim that during this argument certain statements were made to

this Board that provide the basis for a stay. On June 28, 1977, this

Board denied Intervenors' request for a "long-term" stay (ALAB-415,

5 NRC 1435). On October 7, 1977, this Board affirmed the Initial

Decision which authorized issuance of the construction permit, subject
only to the outcome of further examination into the issue of steam tube

integrity (ALAB-435, 6 NRC 541).-1/.

ITII. Intervenors'-Argument

During the oral argument on June 8, 1978, Intervenors argued that if a

"stay were not granted while the appeal of the April 19, 1977 Initial

Decigion was pending before this Board, the construction work undertaken -
by Applicant during that period would tilt the cost-benefit balance in
favor of the Applicant. The Appeal Board 'rejected the Intervenors'
position, finding that the construction planned during the appeal's
pendency could not éidnificant]y affect the ultimate decision on the

merits. (ALAB-415, 5 NRC 1435, 1436-7 (1977)).

- n s e

1/ On October 28, 1977 this Board amended its decision of October 7,
1977 (ALAB-435) by retaining jurisdiction over matters raised in
a letter from Robert D. Pollard to the Attorney General of the United
States.. Mr. Pollard claimed improper employee behavior in connection
with the investigation of grid stability in Florida. On November 25,
1977 this Board deferred to the Commission with respect to the Commission's
investigation into allegations of improper employee behavior, but
stated that in other respects, review of matters then pending would
continue. Thus, the grid stability issues also remains before this
Board for disposition. ‘ '

As discussed in ALAB-480 (May 30, 1978) this Board is also considering
emissions of radon-222 as part of Table S-3 of 10 CFR Part 51.
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Intervenorrs now claim the Appeal Board was misled. They cite an

exchange at pp. 75-6 of the transcript of the oral argu~ent on June 8, 1977:

""Mr. Salzman: One traditional ground for stay as
far back as I can remember the cases is to moot
the decision. '
I would -1ike to know what will be spent in
the next six months. ‘
"'Mr. Reis: The LWA will be completed in the next
six months.and that is about seven percent.
“'Mr. Salzman: Seven percent of the total cost? . .-
"'Mr. Reis: Seven percent of the forward costs.
Less than one percent has been expended up to
now. I would Tike to reserve an opportunity
. to send the board and all of the parties any
. correction, if.that is wrong. The Derrickson
Affidavit says, "finishing the LWA" and that was .
ﬁi]ed"with the Ticensing board and is on record "
ere.’

Intervenors attachmto their Motion a Deceﬂber 7, 1977 newspaper article
ijch describes a "new state-of-}he-art" "sTipforming" method of con-

" crete placement accomplished by Applicant during November 1977. fhe
new'methbd is stated to have completed in 16 days a task which would

have taken 14 months using a conventional method. Intervenors con-

L

clude from the above that: e
...[I]nstead of 1imiting their construction
activities to seven (7%4) percent of the total
below-grade activity during the sixth month period
described in the sworn affidavit of their project
manager and relied upon by the ASLB, ALAB, and

the U.S. Court of Appeals, District of Columbia,
the utility has achieved about 50% completion

of their project by completed [sic] erection of
the containment building in the same six (6)

month period.
Intervenors' conclusion that Applicant has completed "about 50%" of the

project is 5pparent1y based on the information in the newspaper article.

No other source is cited.
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IV. Staff Position

As stated by this Board, Intervenors' claim of irreparable injury made
at oral argument was bottomed entirely on the possibility that construc-
tion undertaken by the App]icant*"whi1e the appeal is before us" [emphasis

" supplied], ALAB-415, 5 NRC 1435, 1436, (June 28, 1977), would tilt the

cost-benefit balance in favor of Applicant. Intervenors completely ignore ;

the fact that on October 7, 1977, (four months after the oral argument),
. this Board affirmed the Initial Decision authorizing the issuance of “
a construction permit, except for an issue over which it retained -
jurisdictioﬁ (not involving an issue raised by Intervenors in théir
) _appea]).gf Thus, even if it were tﬁé case that construction work has
proceeded much faster than expec?ed, it is beside the point. The only
" conceivably relevant qﬁestion at‘this point is whether further construc-
tion'over the next months would in any way prejudice the Board's con-
sideration of the questions over which it has retained jurisdiction.
While it is possible that this Board might not be satisfied with
specific resolution of these questions proposed by the Staff, there is

no reason to believe that further measures of the typé proposed would

Y

2/ The question as to what would be accomplished in six months was,
| of course, necessitated by the fact that the Appeal Board could
: - not know, on June 8, 1977, that it would reach its decision on
October 7, 1977. .
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not ultimately be satisfactory. Absent a radical change in approach

to féso]ution, no alternatives will be foreclosed during this Board's

consideration of thege matters.

’

There is nothing in the record or Intervenors' motion to indicate that .
Applicant's statement concerning planned future construction was not
accurate when made. Nor is there anything to indicate that there was
any substantial deviation from the expressed intent. In fact, Applicant ’ .
attached to its response to Intervenoné'nhotion stating that at the end
of November, 1977 (almost 6 months after the June 8, 1977 oral argument):
"physical construction was 3.5 percent complete and :
approximately $35 million had been expended on such
construction, or 4.2% of the total estimated project
costs of $850 million."3/
The affidavit further states that even at the end of July 1978 physical

construction is only 12.7% complete.

It is the Staff's view that Intervenors have provided this Board with

no factual basis that could possibly support a request for a stay.

¥,

. V. Criteria For Stay

The criteria governing stay requests have previously been fully briefed
by parties to this proceeding. Those criteria are now ‘codified in 10 ~

CFR Section 2.788(e):

.
- . = -

Y Pp. 3-4 of Affidavit of W. B. Derrickson attached to Applicants’

"Opposition of Florida Power and Light Company to 'Motion for a
New Contention and Motion for Stay'" (hereafter Dérrickson affidavit).
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"In determining whether to grant or deny an
application for a stay, the Commission, Atomic
Safety and Licensing Appeal Board, or presidi-g

» officer will consider:

| ] (1) Whether the moving party has made a strong

: showing that it is 1ikely to prevail on the

| merits;

A , (2) Whether the party will be irreparably

, injured unless a stay is granted;

' (3) Whether the granting of a stay would harm
other parties, and 4/
(4) Where the public interest lies.

L memer . - — - e

a/!

Wadd

With respect to a “strong showing that jt is 1likely to prevail on the
merits," Intervenors state only (p. 7 of their Moti;n for Séay) that
"...they expect to prevail in the Federal Courts on the Class 9 and
alternative sites issue [sic]...". This Board has affirmed Ticensing
board aecisions in this proceeding authorizing the issuaﬁce of a con-
|  struction pgrmit on May 2, 1977, retaining jurisdiction over questions
.in;olving (1) grid stability, (2? steam generator tubes, and (3) Table
S-3. Intervenors make no showing that they are likely to prevail

' ” on the merits of any of these matters now before this Board.
|

On the issue of grid stability this Board has before it affidavits and
reports which the Applicant and the Staff have been sending since

October 1977, when the Staff submitted materials on this issue to the

‘ 4/ See Public Service Co. of Indiana, Inc. (Marble Hi11 Nuclear
| Generating Station, Units 1 and 2), ALAB-437, 6 NRC 630 at
. 631-2 (October 14, 1977).

.
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" .Because of information developed in the Prairie Island record, this Board

. of steam generator tube integrity. On November 29, 1977 the Staff

‘that there is a sufficient level of assurance of safety requisité at the

'0n November 4, 1977 Applicant sumitted the affidavit of Clifford S.

o T @
Board. Applicant filed affidavits on March 31, 1978 in support of their
position that there is overall assurance that there will be electric

power at St. Lucie under both accident and normal conditions. The NRC

Staff responded on June 12, 1978 detailding’ the basis for its conc]usion.

construction permit stage that loss of both St. Lucie units would not

cause a loss of offsite power.

has a}so retained jurisdiction with respect to steam generator tube
integrity (ALAB-435, 6 NRC 541, October 7, 1977) to consider "...the
Tikelihood of:steam génerétor tube denting at St. Lucie." (ALAB-435,
pg. 546).-2/

!Kent.' in support of their belief that'the proposed steam generator

tube and condenser design and operating procedures provide assurance

submitted an affidavit stating that the design modifications described by

S5/ In Northern States Power Compan& (Prairie Island Nuclear Generating

Plants, Units 1 and 2), ALAB-427, 6 NRC 212 at 220 (August 15, 1977),
in a supplemental memorandum to ALAB-343, the Appeal Board stated:

',..although much of what has been said here and in
ALAB-343 may have a generic flavor, it is dolely the
Prairie Island units and their particular circumstances
which are before us in this adjudicatory proceeding and,
therefore, the operative effect of our determinations
regarding the lack of a serious safety concern necessarily
is confined to those units.

.
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the Applicant "....should eliminate the potential to encounter the
phenomenon of 'denting'...". On March 10, 1978, this Board directed
further questions to Applicant regarding steam generator tubes.
Applicant's answers were filed March 31, 1978. On Apr%] 21, 1978,

the Staff filed an affidavit in response to Applicants' answers in ,
which the Staff concluded that the system described by Applicant
established the level of assurance requisite at the construction permit

stage.

"On August_]4, 1978, the Staff submitted to this Board a memorandum on

the applicability and effect of the Perkins partial initial decision.
He set forth there our reasons to believe that the Perkinserecord with
Féspect to radon 222 was applicable to the instant proceedings and
that,.taking that record into account, the cost-benefit balance is

not tipped against the construction of St. Lucie 2.

Intervenors h%ve submitted no evidence on the three outstanding issues.
They haye maderno shéwing of a likelihood of prevailing on the merits.
The evidence of record weiéhs the other way. Consequently, Intervenors
have a much more difficult burden to meet on the remaining factors

in order to justify a stay.
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Intervenors' only comment about the irreparable injunyv;riteria is that
they:

"may have already suffered irreparable damage given
the nature and extent of the FPL construction and
the permitting by the Commission of the practice
Intervenors warned about at Tr. [sic] at oral
argument in Bethesda, Maryland on June 8, 1977 and
have described as 'incremental rulemaking.'”

This totally fails to demonstrate any specific injury,

As to harm to other parties, Intervenors ask this Board to apply the

~‘equitab1e doctrine of "clean hands".(Intervenors' Motion for Stay,

p. 8). Applicants' Defrickson affidavit sets forth the substantial

economic harm to the Applicant and its 1413 workers.

In:-Intervenors' discussion of the public interest criteria, they

assume without any explanation that a suspension of construction is

nece%sany in order to assure that the grid stability issue -can be
adequately resolved. As noted above, we believe that this assumption
is completely wrong. Continued construction will not foreclose, either

practically or legally, any options in the resolution of that issue.

For the foregoing reasons, Intervenors' Motion for Stay should be

denied.

Respectfully submitted
* William D. Paton
. Counsel for NRC Staff
Dated at Bethesda, Maryland ' ‘

this 31st day of August, 1978

ra
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: . UNITED STATES OF AMERICA . .
’ l " NUCLEAR REGULATORY COMMISSION , ‘

!g ‘BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of |
FLORIDA POWER & LIGHT COMPANY Docket No. 50-389

(St. Lucie Nuclear Power Plant,
- " Unit 2)

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TO INTERVENORS' )
MOTION FOR STAY", dated August 31, 1978 in the above-captioned proceeding

EEE ¢ s

have been served on the following by deposit in the United States mail,

Atomic Safety and Licensing Appeal

Board
. " U. S. Nuclear Regulatory Commission
- Washington, D. C. 20555

*Dr. W. Reed Johnson :
Atomic Safety and Licensing Appeal
Board
U. -S. Nuclear Regulatory Commission
Washington, D. C. 20555

|
|
[ " *Michael C. Farrar, Esq. Chairman
|
|

i *Richard S. Salzman, Esq.
Atomic Safety and Licensing Appeal
) Board ‘

Y. S. Nuclear Regulatory Commission
[ Washington, D. C. 20555
Edward Luton, Esq., Chairman
t Atomic Safety and Licensing Board
l U. S. Nuclear Regulatory Commission
Washington, D. C. 20555 ’

Michael Glaser, Esq., Alternate
Chairman ,
- Atomic Safety and Licensing Board
1150 17th Street, N. W.
Washington, D. C. 20036

first class, this 31st day of August, 1978.

Dr. David L. Hetrick e
Professor of Nuclear Engineering

_ University of Arizona

Tucspn, Arizona 85721

Martin Harold Hodder, Esq.
1131 N.E. 86th Street
Miami, Florida 33138 .

Dr. Frank Hooper i
Resource Ecology Program
School of Natural Resources
University of Michigan

* Ann Arbor, Michigan 48104

Dr. Marvin M. Mann

Alternate

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D. C. 20555

Harold F. Reis, Esq.’

Lowenstein, Newman, Reis & Axelrad
1025 Connecticut Avenue, N.' W.
Washington, D. C. 20036
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Norman A. Coll, Esq.

Steel, Hector & Davis

1400 S.E. First National Bank Bldg.
Miami, Florida 33131

Atomic Safety and Licensing Board
Panel

U. S. Nuclear Regulatary Commission

Washington, D. C. 20555

Atomic Safety and Licensing Appeal
Board

U. S. Nuclear Regulatory Commission

Washington, D. C. 20555

. Docketing and Service Section

O0ffice of the Secretary
U. S. Nuclear Regulatory Commission

Washiggton, D. C. 20555
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Mr. Samuel J. Chilk

Secretary of the Commission
U. S. Nuclear Regulatory

Commission

Washington, D. C.

20555

Mr. Robert D. Pollard

Union®of Concerned Scientists
1025 - 15th Street, N. W.
Washington, D. C.

m//%,\

20005

William D. Paton
Counsel for NRC Staff
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL 30ARD
5/)3//;5'

) .
FLORIDA POWER & LIGHT COMPANY ; Docket No. 50-389
v .

(St. Lucie Nué]ear Power Plant,
Unit 2) !

“~

In the Matter of

NRC STAFF RESPONSE TO INTERVENORS'
MOTION FOR A NEV CONTENTION

I.
Introduction

On October 13, 1977, Robert D. Pollard wrote to the Hoporab]e Griffin Bell
making certain allegations about the NRC Stéff‘s investigation of grid
stability problems in F]oriéa. This letter and all attachments were

sent by the Staff on October 21, 1977 to the Commission, the Appea% Board,
the Licensing Board, and all partiesfincluding Intervenors. In an Order
dated October 28, 1977, the Appeal Board amended its decision of October 7,
1977 (ALAB-435, 6 NRC 541) which had affirmed the Licensing Board's
decision authorizing issuance of a construction permit for Unit 2 of the
St. Lucie faci1{ty b}.retaining jurisdiction of the matters raised in

Mr. Pollard's letter relating to grid stability.

On November 8, 1977 in response to Mr. Pollard's letter of.October 13,
1977, the U.S. Nuclear Regu]afony Comﬁissiop directed its Office of

Inspectoﬁ and Auditor to "conduct a thorough investigation into the
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allegations of improper employee misbehavior", which was one of the matters

raised in the Pollard letter. The Appeal Board, in a Memorandum dated November

25, 1977, took note of the Commission's November 8, 1977 Order and

indicated tpgk ", ..pending our receipt of the [0IA] report, we will not

proceed further with our own inquiry into those allegations which will

be covered b§'the forthcoming investigation. QIn other respects, our review -

of. the matters before us will continue.”

On October 25, 1977, the Staff sent to this Board and the parties a 27-page
report .entitled "A Further Evaluation of the Florida Power and Light
Company Electric Power System." On November 3, 1977, the Staff sent

to this Board copies of all references cited in the above 27-page report.
Copies of these letters vere, o% course, sent to Intervenors. The Staff
will not 1ist all documents that have been sent to Intervenors during .
this Board's consideration of the merits of the grid stability issue. This
Board is fully aware of them. The Staff agrees with Applicant's character-
ization of what occurred after the Pollard letter of October 13, 1977 -
there was an "outpoﬁring of information". V(Applicant's Opposition to

Intervenors' Motions, p. 15).

By Order dated March 10, 1978, the Appeal Board directed the Applicant
and the Staff to respond to certain questions concerning, inter alia, the
electrical grid. The Appeal Board ordered that within 21 days after

service of the Applicant's resonse, each other party could file a reply

~




* -memorandum. The Appeal Board “further stated, "should any party believe

that further proceedings are necessary, it should describe the kind of
proceeding thgt should be undertaken, the questions, which shou]d be
addressed, and the contribution it is prepared to make." The Applicant's
response was filed on April 3, 1978. The Staff's response was filed on

June 12, 1978.—1/ Intervenors filed no response.

In June, 1978, the Office of Inspector and Auditor issued a report
entitled "Report to the Commission: Inquiry Into an A]Tegation of
Employee Misconduct by Restricting the Investigation to Determine the
Reliability of the Power Grid Serving St. Lucie - June 1978." On

July 11, 1978, the Staff sent copies of this report to the Appeal Board,

the Licensing Board and all parties.

In a July 31, 1978 Order, the Appeal Board stated that with respect to

_the report of the Inspector and Auditor that it would "await word from

the Comm1ss1on on_ the course to be fo11owed before we take any further

steps on that matter The Appeal Board also stated:

1/ on April 19, 1978, the Staff sought an extension of time to May 22,

1978 to respond to Applicant's submittal. The Appeal Board granted
the request on April 21, 1978. On May 19, 1978 a further extension
was granted allowing the Staff to respond until June 12, 1978.

W,
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2. Regardless of how the question of alleged
misconduct is handled, however, it remains our
responsibility to bring to a conclusion our review
of "the merits of the electrical grid stability
question, that is, to determine whether it currently
creates any safety problems. We also still have
befere us the merits of the steam generator tube
integrity matter. In that regard, we received last
month the final responses to certain questions we
had posed to the parties on both topics. We note
that the Intervenors have not availed themselves
of the opportunity we gave them to submit their own
views on either subject. In particular, they have
not suggested that further proceedings are necessary
or that they are prepared to make any additional
contribution to the development of the record (see
our Order of March 10, 1978). In these circumstances,
we shall proceed to a decision, treating the sworn
written submissions before us as part of the record
and giving them appropriate weight. UWe will order
further formal proceeding only if we deem them
necessary.

On August 11, 1978, five months after the orfgiqa] Appeal Board request to
the parties was made Intervenors filed a “Motion for a New Contention to

read as follows:

"Whether the Florida Power and Light Company (FPL)

offsite power grid serving St. Lucie Unit 2 is suf-

ficiently reliable to meet NRC criteria and whether

the NRC should require greater FPL system interties”
. with electrical systems outside the State of Florida:
" to assure-sufficient system reliability."

If is unclear whether the Intervenors are submitting the-above contention

pursuant to 10 CFR §2.f14(a)(3) (untimely contentibns)z as a late response’

N
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to the Appeal Board's March 10, 1978 Order, or as a motion to reopen

the record.jl/ In any event, the Intervenors have utterly failed to advance
a credible gfcuse for this untimely motion, to impugn the accuracy of

the affidangs filed by the Staff and Applicants, or to establish a
colorable a;gument that a significant safety hazard exists.

“

II.
Arqument

A. Timeliness
As noted above it is unclear under which procedure fhe Intervenors motion
is being made. However, as a threshold matter the Intervenors must face
the fact that their motion comes ten months after the Pollard letter and
five months after.this Board's Order requesting the parties' views on
the need for (and form of) further proceedings regarding grid stability. .
The Staff submits that whether it be regarded as a motion to reopen

the record, Vermont Yankee Power Corp. (Vermont Yankee Station), ALAB-138,

6 AEC 520, 523 n.12 (1973), or a response to the Board's March 10 Order,

2/

—' The Applicants have viewed the subject motion as one to reopen the
record. Procedurally the specific criteria that are to be applied
to the Intervenor's Motion within the present context of this proceeding
are unclear. However, it would seem clear that 10 CFR 82.503, under
which the Intervenors claim to be proceeding, is inapposite in that
Sub Part E, within which 2.503 is contained, applies to a different
type of CP or OL proceeding. The choice of options, of course,
depends on whether one views the Staff's affidavits and the Appeal
Board's consideration of the grid stability issue as.a threshold
inquiry to determine whether or not significant new information exists
sufficient to conclude that a different result might be reached on
a reopened record or whether one assumes that the Appeal Board's
consideration of the issue is in lieu of remand and the filings
on-grid stability are therefore evidence of record.
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Public Service of New Hamsphire (Seabrook Station Units 1 and 2), ALAB-488,

s1ip op. at 7 (August 18, 1978), the Intervenors have failed to advance any

credible excuse for the late filing of the subjéct motion.

a

A
Intervenors’ set forth the following reasons for their complete failure
to indicate'ﬁny interest in this matter over the last year: '

(1) The Applicant and the Staff had meetings in April and June

. of 1978 of which Intervenor had no notice. (Motion, p. 3).

These meetings were six months after the Appeal Board
Order of November 25, 1977 indicéting its intent to pursue
this issue. In the interim there had been absolutely no

expression of interest from Intervenors.ji/

3 Since Intervenors have expressed a belated interest in the
grid stability issue, notice will be sent regarding future
meetings, if any, on that issue. This is consistent with
the new Commission policy issued on June 28, 1978 (43 F.R.
28058) to the effect that informal meetings between NRC
Staff and Applicants will generally be open to attendance
by Intervenors. |

N
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(2) The NRC Staff sought and obtained two extensions of time

(3)

to respond to Applicant's submittal of April 3, 1978 and
"s1nce these delays existed, Intervenors did not believe
thF deadline established in the March 10, 1978 Order still
aEP11ed."

The Staff submits that Intervenors were not entitled to assume
from the specific and limited extension granted to the Staff
that Intervenors were to have some indefinite extené&on on

an issue on which they had never even expressed an interest.

On the contrary, the fact that the Staff sought two extensions

‘should have signalled the Intervenors that they, no less

than the Staff, were required to move for an extension. See

e.g., Public Service Company of New Hampshire (Seabrook Units

1 and 2), ALAB-488, slip op. p. 7, ____ NRC ___ (August 18, 1978).

Since thg most significant responses to the Appeal ..
Boar&'s March 10, 1978 Order were published only recently"
"at a time when counsel for Intervenors was then committed
to drafting a reply brief on the Appeal of the a1terna£e

sites and Class 9 accidents issues" before a federal court,

™~




Yit was not possible to review the new Staff and OIA

data gﬁd draft these motions...".

The St;ff's reply to this Board's March 10, 1978 Order was

filed on June 12, 1978. This Board, however, first expressed its
intent to consider the merits of the grid stability issue on -
October 28, 1977. 1In the interim extensive information has

been made available to all parties. The fact that Intervenors'
counsel was busy in June and July, 1978 does not excuse the

long delay prior to that period. Indeed the Intervenors' Motion
was not fjled until a few days after the Appeal Board noted, on
July 31, 1978, that "it remains our responsibility to bring to a
conclusion our review of the merits of the electrical grid
stability question." Thus, at the very conclusion of the extensive
review of the grid stability question undertaken by the Appeal
Board and over five months after they were canvassed as .to any
questions that should be addressed, the Intervenors want to add

.this "new" contention.

N
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B. Other Considerations

1. The Board's Order

The Intervenors have wholly ignored the specific requests of the March 10

Order, vizngﬁviews of the parties on whether the Applicant's submittal

was accuraté and sufficient for purposes of assuring the level of safety
required fo;~a Construction Permit; identification of questions which |
needed to be examined at any further hearing; and specification of

the contribution to said hearing to be made by the party. Instead, the
Intervenors have contented themselves with a criticism of the OIA

report's fai]ure"to interveiew them or to discuss the Unit 2 proceeding

in detail. Wholly absent from the Interveﬁors' critique is an explanation

of how the inquiry undertaken in the OIA report, would be affected

one jota by their'a1]egation that Unit 2 was not givéﬁ prime focus.

Thus, even at this late date, the Intervenors do 1ittle, if anything,
to advance the Appeal Board's inquiry. They certainly have not

advanced any justification for further hearings.

2. Motions to reopen

The Appeal Board recently reiterated the heavy burden borne by a proponent

of a motion to reopen. Metropolitan Edison Co. (Three Mile Island Unit

No. 2) ALAB-486, slip op. at 23 (July 19, 1978); Kansas Gas and Electric

%4
.
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Co. (Wolf Creek Unit 1), ALAB-462, 7 NRC 320, 339 (1978). In Three Mile
Island the Appeal Board noted that if an initial decision has already
been rendereg, "it must appear that reopening the proceeding might

alter the ré%u]t in some material respect. In the case of a motion which
is untime]y‘without good cause, the movant has an even greater burden;

he ‘must demo;strate not merely that the issue is significant but, as well,
that the matter is of such gravity that the public interest demands its

explanation. (citation omitted)."

Intervenors make no attempt to demonstrate the need for a further
exploration of the grid stability m;tter. Intervenors have not

challenged the affidavits submitted by the Applicants and Staffx

or established what contribution they could make to any further proceedings.
Since they have failed to demonstrate what benefit would be obtained *
from further evidentiary hearings on the matter,’the Intervenors'

motion -- should it be styled a motion to reopen -- must also fail.

Vermont Yankee, supra, at 523.

3. .10 CFR §2.714(a)(3)

To the extent the Intervenors are seeking to amend their petition to
add a late, ‘albeit new, contention, the requirement of Section 2.714(a)(3)

vould have to be met. As noted, supra, the Intervenors have failed to
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advance credible grounds for its lateness. In this circumstance an
especially strong showing on the four factors in 10 CFR s2.714(a)(1)
is required. Duke Power Co. (Perkins Units 1, 2, 3), ALAB-431, 6 NRC

“
460, 462 (19?7). But, Intervenors have made no such showing at all.

»

III.
Conclusion

*  For the foregoing reasons, the Intervenors motion for the acceptance of

a new contention should be denied. .

Respectfully submitted,

YV

Willjam D. Paton .
Counsel for NRC Staff -

Dated at Bethesda, Maryland
this 31st day of August, 1978

~
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UNITED STATES QF AMERICA

NUCLEAR REGULATORY COMMISSION

g BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

" 'In the Matter of
FLORIDA POWER & LIGHT COMPANY

(St. Lucie.Nuclear Power Plant,
- Unit 2) i

.

s

N Nt st N Sast® S

Docket No. 50-389 L

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TO INTERVENORS'

MOTION FOR A NEW CONTENTION",

dated August 31, 1978 in the above-

captioned proceeding have been served on the following by deposit

in the- United States mail,

*Michael C. Farrar, Esq: Chairman
Atomic Safety and Licensing Appeal
Board
U. S. Nuclear Regu]atory Commission
Washington, D. C.. 20555

“*Dr. W. Reed Johnson
Atomic Safety and Licensing Appeal
Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

*Richard S. Salzman, Esq.
Atomic Safety and Licensing Appeal
Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Edward Luton, Esq., Chairman®
Atomic Safety and Licensing Board

- U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Michael Glaser, Esq., Alternate
Chairman
- Atomic Safety and Licensing’ Board
1150 17th Street, N. W.
20036

Washington, D. C.

first class, this 31st day of August,

1978:

Dr. David L. Hetrick Lae
Professor of Nuclear Engineering

. University of Arizona

Tucson, Arizona 85721

Martin Harold Hodder, Esq.
1131 N.E. 86th Street .
Miami, Florida 33138 .

Dr. Frank Hooper e
Resource Ecology Program
School of Natural Resources
University of Michigan

Ann Arbor, Michigan 48104

Dr. Marvin M. Mann

- Alternate

Atomic Safety and Licensing Board

“U.S. Nuclear Regulatory Commission

Washington, D. C. 20555

Harold F. Reis, Esq.

Lowenstein, Newman, Reis & Axelrad
1025 Connecticut Avenue, N. W.
Washington, D. C. 20036
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Norman A. Coll, Esq.

Steel, Hector & Davis )
1400 S.E. First National Bank Bldg.
Miami, Florida 33131

Atomic Safety and Licensing Board
Panel

U. S. Nuclear Regulatory Commission

Washingtoni D. C. 20555

Atomic Safgty and Licensing Appeal
Board .

U. S. Nuclear Regulatory Commission

Washington, D. C. 20555

. Docketing and Service Section
Office of the Secretary

U. S. Nuclear Regulatory Commission
Washiggton, D. C. 20555

Mr. Samuel J. Chilk
Secretary of the Commission
U. S. duclear Regulatory
Commission
Washington, D. C. 20555

Mr. Robert D. Pollard
Union-of Concerned Scientists
1025 - 15th Street, N. V.
Washington, D. C. 20005

William D. Paton
© Counsel for NRC Staff
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August 30, 1978

8/20/72

Docket No. 50-389

Martin Harold Hodder, Esgq.

1131 N.E. 86th Street

Miami, Florida 33138

Dear Mr. Hodder: .

I enclose, at your request, a copy of the St. Lucie Plant,

Unit No. 1 Final Environmental Statemerit dated June, 1973.

Sincerely;

William D. Paton
Counsel for NRC Staff

Enclosure as Stated

. DISTRIBUTION
cc (w/o encl.): : : HPaton
WOTmstead N
Michael C. Farrar, Esq. 4 CWoodhead -
Dr. W. Reed Johnson Shapar/Engelhardt/Grossman
Richard S. Salzman, Esq. . FF (2)
Edward Luton, Esq. - Reg. Cent., LPDR

Michael Glaser, Esq.

Dr. David L. Hetrick

Dr. Frank Hooper

Dr. Marvin M. Mann

Harold F. Reis, Esq.

Norman A. Coll, Esq.

Atomic Safety and Licensing Board Panel
Atomic Safety and Licensing Appeal Board
Docketing and Service Section

Mr. Samuel J. Chilk

Mr. Robert D. Pollard

orrice> OELDQ,’ l?qg
BURNAME > wpatof@ﬁs/ﬂ

oxres |...8/30/78
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. August 28, 1978

oz
Docket No. 50-389 -
Martin Harold Hodder, Esq.
1131 N.E. 86th Street
- Miami, Florida 33138
Dear Mr. Hodder:
In response to your request, I attach a copy of a letter dated
August 8, 1978 from Florida Power and Light Company to the
0ffice of Inspection and Enforcement in Atlanta, Georgia.

Sincerely,

William. D. Paton
Counsel for NRC Staff

Enc]osurejas Stated

cc (w/encl.)s

Michael C. Farrar, Esq. Mr. Samuel J. Chilk:

Dr. H. Reed Johnson Mr. Robert D. Pollard

Richard S. Salzman, Esq.

Edward Luton, Esq. DISTRIBUTION

Michael Glaser, Esq. JTourtellotte

Dr. David L. Hetrick WPaton, WOImstead, CWoodhead
Bartiwalk Hodder Shapar/Engelhardt/Grossman
Dr. Marvin M. Mann FF  (2)

Harold F. Reis, Esq. Reg. Cent., LPDR

Norman A. Coll, Esq. 0.Lynch, R.Birkel

Atomic Safety & Licensing Board Panel
Atomic Safety & Licensing Appeal Board
Docketing and Seryice Section

. . )
ormce> |...0ELD, 7Ty
SBURNAME D= NPaton:ns ........

onres |..8/Z0/78.....
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JACK R, NCWMAN
HAROLD £, RCIS
MAURIGE AXCLRAO
KATHLEECN M. SHCA

Jo A. BOUKNIGNT, JR,
MICHALL A, BAUSCA:
ALBERT V. CARR, JR,
ROBLRT H. CULP
WILLIAM J. FRANKLIN
FRECOERIC 3. QRAY
LINOA L. MQOOE
JONATHAN A.SHCINCR
JOCL 3, WIGHT(ADM, CAUT

LOWENSTEIN, NEWMAN, RE1s & AXELRAD

1025 CONNECTICUT AVENUE, N. W,

LAW OFFICES

WASHINGTON, D.C. 20036

202 862-8400

August 23, 1978

G297

Atomic Safety and Licensing
Appeal Board

Michael C. Farrar, Esqg.

Richard S. Salzman, Esqg.

Dr. W. Reed Johnson

Nuclear Regulatory Commission
Joseph M. Hendrie, Chairman
Victor Gilinsky

Richard T. Kennedy

Peter A. Bradford

John F. Ahearne

Atomic Safety and Licensing
Board

Edward Luton, Esg.,

Dr. David L. Hetrick

Dr. Frank F. Hooper

Chairman

Y In the Matter of °

’ Florida Power & Light Company

(St. Lucie Nuclear Power Plant, Unit No. 2)
Docket No. 50-389

Gentlemen:

We have today filed with the Appeal Board an opposition
to the motions referred to in the letter to you of August 4,
1978, from Mr. Martin-Harold Hodder, one of the Intervenors
and counsel for the Intervenors in the above captioned pro-
ceeding. A copy of the opposition is attached.

In large part the letter is a criticism of the investiga-
tion described in the report to the Commission of the Office
of Inspector & Auditor, dated June, 1978,
suggests that "new action by the Commission”
for concerning St. Lucie Unit No. 2.

However, the letter
(p. 3) is called
We think it appropriate




« LOWENSTEIN, NEwMAN, RE1s & AXELRAD

©

lsage TWO ‘
August 23, 1978

to point out that nothing in Mr. Hodder's letter justifies
the grant of those motions, the merits of which are addressed

in the opposition.

Respectfully,

Wi F- i

Attachments

cc: See attached service list

Harold F. Reis
Counsel for
Florida Power & Light Company
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of
FLORIDA POWER & LIGHT COMPANY Docket No. 50-389

(St. Lucie Nuclear Power Plant,
Unit No. 2)

-

OPPOSITION OF FLORIDA POWER & LIGHT COMPANY TO
"MOTION FOR A NEW CONTENTION" AND "MOTION FOR STAY

On August 11, 1978 the Intervenors in this proceeding
filed a "Motion for a New Contention" (New Contention.Motion),
requesting a heaiing‘on a contention relating to the offsite
power grid which will serve St. Lucie Unit No. 2, and a
"Motion for Stay" (Stay Motion), requesting the Suspenqion
of constrﬁction of the Unit pending the completion of the
hearing requested in the New Contént{on Motion. Florida Power

& Light Company (FPL) hereby files .its Opposition to both

motions.
. As set forth below in greater detail, the New Contention

Motion presents no grounds for reopening the proceeding or

for nolding a hearing. The Stay Motion meets none of the

legal criteria for the‘grant of a stay. That Motion is largely

based upon charges relating to- the status of construction and

of alleged misrepresentations made on behalf of FPL concern;ng

construction work planned for the last half of 1977. The

charges are false.
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I

The Factual Background

A. - Previous Procedural History and Stay Requests

The Initial Decision of the Licensing Board was issued
on April 19, 1977 (5 NRC 1038), and the construction permit
authorized by the decision was issued on May 2, 1977. The

Initial Decision was affirmed by this Board in ATAB-435 of

October 7, 1977 (6 NRC 541l), and, although Intervenors sought
Commission review of ALAB-435, their petition was denied
when the time for review by the Ccmmission'expired on December
23, 1977. Thereafter Intervenors filed a petition for judi-
cial review in the Court of Appeals for éhe District of
Columbia Circuit (No. 78-1149); on March 17, 1978, that pro-
ceeding was consolidated with an earller appeal (No. 76-1709)
from ALAB-335, 3 NRC 830 (1976) and the appeals are now pendlng.
During the course of the Admln%stratlve and jud1c1al
appeals from the Initial Decision, ;%e Intervenors made a number
of requests for a stay pending appeal. A motion for such a

stay was denied by the Licensing Board on May 11, 1977, and by

this Board on May 31, 1977 (ALAB 404, 5 NRC 1185), and on

June 28, 1977 (ALAB 415, 5 NRC 1435). Similar motions were




denied by the Court of Appeals on May 12, 1977, and June 1,
1977.L/ FPL attached to some of its oppositions to the stay
requests an affidavit prepared by W.B. Derrickson, Project
General Manager, which addressed a number of issues, including
construction plans.2/ . |
" In pertinené part the affidavit stated that a 65-month
schedule had been developed for St. Lucie Unit No. 2, even
though the industry average is 72 months; that the .level of
activity reached for LWA construction that had been stayed
in October of 1976 could again be reached by mid-June, 1977
and that:
"During the first six months, the work to be
initially undertaken will consist of that de-
'scribed in the LWA. Essentially, this will be
excavation and civil work in a portion of the
site which already is cleared and which already
‘has subsurface preparation work completed in

conjunction with the construction of St. Lucie
Unit NOQ l" ‘-'

I

1/In addition, on October 21, 1976, ithe Court of Appeals for
the District of Columbia entered an order staying a limited
work authorization which had been issued in 1976 and holding
in abeyance the appeal which the Intervenors here had taken
from ALAB-335. On May 12, 1977, the Court issued an order.
dissolving the October 21, 1976, stay and directing that the
appeal no longer be held in abeyance.

2/See Affidavit of W.B. Derrickson, dated April 29, 1977, attached
to FPL's "Response in Opposition to Motion for Stay Order,"
dated May 2, 1977, and filed with the Atomic Safety and Licens-
ing Board. That affidavit was referred to by FPL in its
"Opposition to Motion for Stay" (at pp. 42-43, 47) filed with
this Board on June 2, 1977. The same affidavit was attached
to a pleading filed by FPL in the Court of Appeals prior to
that Court's order of May 12, 1976, dissolving the stay of
a LWA construction.




fl
Y

During the course of oral argument on Intervenor's request
that this Board stay construction, counsel for FPL was asked
"what will be spent in the next six months." Referring to
the Derrickson affidavit, counsel stated: "The LWA will be
completed -in the next six months. . . and that is ab6ut
seven"éercent. . . of the forward costs."lf Thereafter, in
ATLAB-415‘ this Board concluded that a stay was "not warranted

under the standards laid down in Virginia Petroleum Jobbers

Ass'n v. Federal Power Commission, 259 F.2d 921, 925 (D.C. Cir..

1958. . ." and the Commission's Rules of Practice, 10 CFR

§2.788(e). The Board went on to say:

"At oral argument, intervenors acknowledged
with commendable candor that 'the. amount of
work the applicant seeks to do in the next

few months' would have an 'insignificant
{environmental] effect' (App. Tr. 8). Rather,
their claim of irreparable injury was bottomed
entirely on the possibility that construction
undertaken by the applicant while the appeal is
before us would prove sufficient of itself to
tilt the environmental cost-benefit balance .
in favor of allowing the plant to be completed.
Ibid. But our review of the record and our
understanding of the naturé and amount of work
likely to be completed in the next few months
satisfies us that in no event could that work
significantly affect our ultimate decision on
the appeal:."

5 NRC at 1436-~1437 (Footnote omitted).

3/Transcript of Oral Argument before this Board, June 8, 1877,
pp. 75-76. )




« On October 7, 1977, this Board decided the substance of
the construction permit pfoceeding in ALAB-435, 5 NRC 541.
It affirmed the Initial Decision in all respects, but retained
jurisdiction over an issue involving steam generator tubes

which it had raised sua sponté. Intervenors then pursued

appeals to the Commission and the Court of Appeals. However
they never requested a stay of construction after the issuance
of ALAB-435. '

B. Background of the New Contention Motion

The events relevant to the New Contention Motion were
initated by a letter dated October 13, 1977, from Robert D.
"Pollard of the Union of Concerned Scientists, to Attorney
General Griffin D. Bell. The letter characterized system
disturbances on the FPL power grid as an instance "where it
appears t%atﬂthe agency [NRC] acted to suppress information
concerning safety hazards at nucleanupower plants." The
Pollard letter was transmitted to this Board by NRC staff
counsel on October 21, 1977, togethéi with other information
concerning the generic aspects of grid stability and offsite
power problems. éoﬁnsel's letter stated that the staff would
"provide to the Board in the near future a further technical
evaluation of the specific grid distrubance problems cited in
Mr. Pollardfs jetter." This was done on October 25, 1977, when,
the NRC staff transmitted a 27-page document prepared by
M. Srinivasan in consultation with D. MacDonald, Jr. entitled

"A Further Evaluatién of the Florida Power and Light Company
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Electric Power System." Each filed an appropriate supporting
affidavit. Based on a review of system disturbances, the
document reaffirmedf"our prior conclusions that the FPL ;
eletric [sic] grid system satisfies the Nuclear Regulatory )
Commission's requirements . . . and is acceétable.“ (p. 24)
It also stated (p. 26): ‘
" "Considered together, the reliability required

for the offsite power source combined with the

additional requirement for redundant onsite power

supplies, provide reasonable assurance that the

facilities which conform to the Commission's

General Design Criteria and can be operated with-

out endangering public health and safety."

The foregoing material was transmitted éo Intervenors
as were copies éf the references cited in the "Further
Evaluation“.and copies of relevant staff documents.
On October 28, 1977, this Board issued an order referring

to Mr. Po%iand's letter, to the subsequent communications
it had rééeived from the staff, and to the need to "complete
our own review. . ." of the reliability of the off-site power
grid. It therefore amended its previous order retaininé
jurisdiction over the steam generatér problem "to reflect our
retentionvas well of jurisdiction over the specific ﬁatters
raised in Mr. Pollard's letter insofar as they concern . . ."
St. Lucie Unit No. 2. On November 8, 1977, the Commission

issued an order referring to this Board's order of October 28,

1977 and stating that the Commission had directed the Office

of Inspector and Auditor to conduct an investigation into
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Mr. Pollard's allegations of employee misconduct. The
Commission's ‘order stated that: "The results of the investi-
gation will be made public and filed with the Appeal Board."
(Footnote omitted), On November 25, 1977, this Board issued

a .memorandum noting the Commission's directions to the Office
of Inspector and Auditor and stating that no purbose would

be served by duplicating the investigation. The memorandum
stated the Board would proceed no further-with its own inguiry,
but that: "In other respects, our review of the matters
before us will continue."

Accordingly, on March 10, 1978, this Board issued an
order addressing a number of questions to FPL concerning both
the steam generator tube problem and the electrical grid. FPL
was directed to pfovide its answers, by affidavit where appro-
priate, to the Board and the parties by April 3, 1978.

The order went on to direct that:

"Within twenty-one days after service of the
applicant's response, each:other party may
file a reply memorandum. These should focus
on (1) whether the information then before

us is accurate and (2) if so, whether it is
sufficient to establish the level of assurance
of safety requisite at the construction permit
stage. Should any party believe that further
proceedings are necessary, it should describe
the kind of proceeding that should be under-

taken, the questions which should be addressed,
and the contribution it is prepared to make."




On March 16, 1978, Mf.vpollard addressed another letter
to the NRC Commissioners and to the meﬁbers of this Appeal
Board with copies to counsel, including Intervenors' counsel.
This was a ten-page letter with attachments which, among
other things, criticized the "Further Evaluation" which the.
staff had submitted on October 23, 1977.

On March 31, 1978, FPL provided its responses: to the
March 10 order by affidavit. Copies were of course served
on the Intervenors. Included was an extensive set of responses
to gquestions earlier posed by the staff concerning a power
failure which had occurred on May 16,, 1977.

On April 10, 1978, FPL supplied the Board and the parties
with copies of a substantial additional body of information
contained ,in its responses to further staff guestions and a
documentlentitled "Florida Public Serwvice Commission Engineering
Department Final Report on Southe§st3Florida's Susceptibility
to Blackouts" (In Re: Docket No. 7?0489-EU (Cx) - Inve;tiga- .
tion of the gystem reliability of fibrida Power & Light Company),
together witﬂ related attachments, memoranda and comments.

On May 25, 1978, FPL supplied the Board and thg parties with'
still more information in the form of a lengthy report on a

system disturbance which had occurred on May 14, 1.978.




The FPL power system disturbances have been studied by the
Oak Ridge National Laboratories (ORNL) and;their reports and -
recommendations--the most important of which was the adoptioﬂ
of a system of predefined definitions and ;ésponses to alerts--
were sﬁpplied to the Board and the partiesli/' In addition,
the NRC séaff held meetingé with FPL and its representatives
on April 24 and June 5, 1978.§/ |

FPL's response to the Appeal Board's March 10, 1978,
order was filed on March 31, 1978. 1In consequence the reply
memoranda, if any, were due on or about April 20, 1978.
Intervenors ne;er filgd such a reply memorandum. nor did
they request any extensions of time to do so. After request-
ing and receiving extensions of time, the staff filed its
reply on June 12, 19787 in the form of an affidavit of
Robert G:.Fitzéatrick (Fitzpatrick Affidavit). The staff
also enclosed an ORNL analysis and material relating to
staff positions and meetings the staff had held with FéL.
The Fitzpatrick Affidavit stated iﬁkpart (ép. 4-6) that the

Florida grid system possesses inherent vulnerability and

4 /See letter from staff counsel dated April 21, l978,and.NRC
staff response, dated June 12, 1978, to applicant's April 3,
1978 submittal.

5 /See staff memoranda both dated June 7, 1978, entitled

~ vSummary of Meeting with Florida Power & Light Company" and
"Summary of Meeting held on June 5, 1978". Copies of bgth
memoranda were filed in the docket. and sent to the parties.
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that the onsite system had not been augmented "to compensate
for any real or preceived inadequacies in the offsite system".
The affidavit stated that, in consequence, FPL would be requifza
to (1) as recommended by ORNL, establish predefined cqnditions
of alert and responses thereto; (2) evaluate, before a planned
outage of any major component, the'resultiné grid configura-
tion; and (3) establish’procedures for eénhanced testing of

on site diesels; and that FPL had undertaken to implement

these requirements. (Fitzpatrick Affidavit, pp. 6-12).

The affidavit also stated (pp. 3-4) that a staff position
on- protection from sustained low voltage condition which had
been adopted subséquent to the construction permit review of
St. Lucie Unit No. 2 would be applied during the operating
license review; and, noting improvéments scheduled by FPL
for the period 1978 to 1981, the Fitzpatrick Affidavit (p.'12)
concluded: |

"Those iﬁprovements coupled with the staff's
positions in Enclosure 3 provide a sufficient
level of assurance of safety requisite at the
construction permit stage that loss of both

St. Lucie units will not cause a loss of offsite
power.

Further overall assurance is provided in that

during the operating license review of Unit 2,
such events will be reviewed in detail. Stan-
.dard Review Plan 8.2 includes the above class

of events in the staff review of offsite power
systems."




-11-

On July 11, 1978, the NRC Staff counsel transmitted to
the Appeal Board and the parties, the Report of the Office
of Inspector and Auditor, dated June 1978, and prepared in

response to the Commission's Order of November 8, 1977.

The report concluded (p. 5) that the inquiry,

"hased on the limited documentation available
and the recollection of the individuals
involved, did not disclose (1) any misconduct
on the part of AEC employees in their handling
of grid stability issue during the licensing
process for the St. Lucie plant, or (2) that
the grid disturbances experienced in Florida
affected the safe operations of the nuclear
plants on the FPL grid."

Thereafter, on July 31, 1978, this Board issued an order
stating that it intends to await word from the Commission on
the course to be followed before it takes any further steps

with respect to the investigation of the staff. The Board
went on to state: "

"Regardless of how the gquestion of alleged mis-
conduct is handled, however, it remains our responsi-
bility to bring to a conclusion our review of the
merits of the electrical grid stability question,

. that is, to'determine whether it currently creates
any safety problems. We also still have before us
the merits of the steam generator tube integrity
matter. In that regard, we received last month the
final responses to certain questions we had posed to
the parties on both topics. We note that the inter-
venors have not availed themselves of the opportunity
we gave them to submit their own views on either sub~-
ject. 1In particular, they have not suggested that
further proceedings are necessary or that they are
prepared to make any additional contribution to the
development of the record (see our order of March 10,
1978). In these circumstances, we shall proceed to
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a decision, treating the sworn written sub-
missions before us as part of the record and
giving them appropriate weight. We will order
further formal proceedings only if we deem them
necessary." '

It was only after that announcement on Augus; 11, 1978, that

the Intervenors filed the instant motions. In addition, they
addressed a letteré/ to the Commission, to the Appeal Board
and to the Licensing Board criticizing the report of the
Office of Inspector and Auditor and claiming that they had
been denied the right to litigate grid stability and related
problems. The letter stated that one of its puxposes was

+o "introduce" the New Contention Motion and announced that

Intervenors were seeking a stay of construction.

p IT

The New Contention'Motion

In essence the 'motion reguests that the record be

-

reopened for the purpose of holding a hearing on a new conten-
tion, defined as follows:

"Whether the Florida Power and Light
Company (FPL) offsite power grid serving
St. Lucie Unit 2 is sufficiently reliable
to meet NRC criteria and whether the NRC
should regquire greater FPL system interties

6/Although the letter is dated August 4, 1978, the copies sent
to counsel for FPL were mailed on August 11, 1978, with the
motions.
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with electrical systems outside the State of
Florida to assure sufficient system reliability."

The basic principles governing a motion to reopen a
record in order to hear evidentiary issues not breviously
considered are well establishehiy/The question whether to re-
open turns upon (1) the timeliness of the motion; and (2) the
significance or gravity of the issues raised. Reopening of
a record is required "only when the matters faised are, in

the board's opinion of major significance to plant safety.”

Vermont Yankee Nuclear Power Corporation (Vermont Yankee Nuclear

AEC 520, 523 (1973); see also Georgia Power Company (Alvin W.

Vogtle Nuclear Plant, Units 1 and 2), ALAB-291, 2 NRC 404,

409 (1975); Kansas Gas and Electric Company (Wolf Creek Gen-

erating Station, Unit No. 1), ALAB-462, 7 NRC 320, 332 (1978).
_ The motion meets neither test. )

In its order of March-1l0, 1978;.£his Board, in effect,
defined the issues which should Beﬁéddressed in order to

show that there exists a matter of "major significance to

plant safety." These were

7/The New Contention Motion argues that good cause for con-
ducting a hearing exists within the meaning of 10 CFR §2.503.
That section is inapplicable. It is part of Subpart E of
10 CFR Part 2 and applies only to reactors licensed for man-
ufacture at an industrial location, i.e. it is part of the
NRC's standardized. reactor design program.
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" (1) Whether the information then before
us is accurate and (2) if so, whether it
is sufficient to establish the level of
assurance of safety regquisite at the con-
struction permit stage."

The New Contention Motion does not address these issues.
The alleged "good cause" for conducting a hearing is

set forth at pages 1-3 of the Motion. It is contended that in

‘1974 the Staff withheld information from the Intervenors con--:

cerning alleged grid instability problems in the FPL system
and that the staff unduly restricted "the scope of the FPL
grid stability investigation." It is obvious, however, that'
Fhese-bontentions in no way address the issues defined by this
Board. The contentions have no bearing on either the accuracy
of the inférmatibn before the Board or the assurance of safety
providgd Q; that information.

As aﬁ additional basis for "gobd.cause," emphasis is
placed ‘upon those portions of.the thzpatrlck Affidavit which
refer to the vulnerability of the Florida peninsular system,
to the operation of diesel generatofs'and to the completeness
of FPL's responses to questions addressed to it in this Boarxd's
Order of March. 10, 1978. -However, the motion makeé no refer-
ence whatsoevef‘to the compensating measures discussed in the

Fitzpatrick Affidavit, including the ORNL's recommendation

concerning alerts, the improvements in the FPL system which

are scheduled for the period 1978 to 1981, or the action which
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the staff intends to take in connection with the operating
license review. Thus it wholly fails to address the question
whether the information "is sufficient to establish the level
of assurance of safety regquisite at the cbnétruction permit
stage."

To be sure, the motion expresses a desire to investigate
the question whether there should be "greater FPL system
interties with electrical systems outside the State of Florida."
However, this is a queséion which is addressed in some detail
in the information filed with the Board and the parties. 8/
In no way does the motion challenge the accuracy of that in-
formation or "indicate the contribution [the Intervenors are]
prepared to make" to that issue or any other issﬁe.

Norx %s the timeliness test met. The Intervenors were
informed'bf a possible grid stabilitg_issue no later than
when they received the first Pollard, letter in October of 1977.
An outpourlng of information followed which highlighted the

issue and the various orders lssued by this Board made it

crystal clear that it would address the merits. A request for

8 /Existing and planned interconnections are discussed at pages
20-23 of the "Final Report on southeast Florida's susceptability
to Blackouts" forwarded to the Board and the parties by FPL on
April 10, 1978. That material is quoted and discussed at pp.
6-10 of an ORNIL document entitled "Supplement' to Transmission
System Disturbances: Florida Power and Light, May 16, 1977;

Con Edison July 13, 1977." The latter document was forwarded
with the staff's Response June 12, 1978. Neither document
recommends such interties. )
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proceedings could have been made any time during that period,
but none was made. Indeed, it was only after the Board, in
its orxder of July 31, 1978, emphasized that Intervenors had
not suggested further proceedings that the New Contention
Motion was filed.

Perhaps 'dispositive of the timeliness issue is Interwvnor's
admission (p. 4) that.a "deadline [was] established in the
March 10, 1978 Order." Since they had before them the example
of the NRC staff expressly requesting extensioné, they had no
reason to "believe" the specified deadline had been lifted or
that they have a right to await the staff's comments or that
there was an open-ended period of time for them to respond to
the March 10 Order.gf

Refer?ing to the precedent concerning the need to complete
administrétive proceedings, this Board has stated

"after a decision has been rendered, a dissatis-

fied litigant who seeks to persuade us-or any

tribunal for that matter-to reopen a record and

reconsider 'because some new circumstance has

arisen, some new trend has been observed or some

new fact discovered' has a difficult burden to
bear.'

Duke Power Company (Catawba Nuclear Station, Units 1 and 2),'
ALAB-359, 4 NRC 619, 620 (1976). Intervenors do not even

attempt to bear that burden.

9/The burdens of appellate litigation could not have been so
heavy as to deprive Intervenors of the time to make a simple
request f£or an extension.
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The request for a hearing contained in the New Contention
Motion should be denied.

Another request contained in the motion should also be
denied. Intervenors allege that they were unfairly excluded
from the April 24 and June 5 meetings between the NRC Staff
and the Applicant. They state that they should have received
notice so that their counsel could have attended.“ In their
New Contention Motion,Intervenér also requests thiss Board to
direct that their counsel receive notice of all future meetings
"hbetween the Applicant and Staff on the grid stability issue
where other legal counsel are'present or invited" (pp. 3, 5).

In fact,"Intervenors were not treated unfairly. Under

v

the regulatory scheme, the staff's function is largely carried

on outsidg of the hearing process; Northeast Nuclear Energy
Company {Montague Nuclear Power Station, Units 1 and 2), LBP-
75-;9, 1 NRC 436, 437 (1975); and Céﬁmission regulations expressly
call for meetings between the ;tafﬁéand parties on an iﬂformal
basis. 10 CFR §2.102(a) states thég "the staff may request
any one party to the proceeding to confer with the staff
Lnformally." For these reasons the Commission staff has regu-
larlv held informal meetings, including counsel, like those
held on April 24th and June 5th, without the presence of -
opposing partiés.

On June 28, 1978, after the two meetings cited by Inter-

venors, the NRC issued a statement of policy to the effect that
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informal meetings between the NRC Staff and an Applicant, held
pursuént to 10 CFR §2.102, will be open to_attendance by

opposing parties as observes. 43 Fed. Reg. 28058 (June 28,

1978). The new statement of policy provides that reasonable
efforts will be made by the staff to give the advance notice
and opportunity to”attend requested in the motion. There is
no reason to believe that the staff will not abiée by the new
policy, and an order would be inapprovriate. In any case,
licensing 5oards do not have jurisdiction over the practices

and procedures of the Commission Staff in gathering information

outside of the hearing proéess. See New England Power Companvy,
et al. (NEP, Units 1 and 2), LBP-78-9, 7 NRC 271, 278-79

(1978) ; Northeast Nuclear Energy Company, Id. at 437.

III "

The Stay Motion

2
¥

-
1, .

The Stay Motion (p. 1) reguests a stay of effectiveness
of the Initial Decison of April 19, 197§, "thefeby suspending
constructionkwork activity at the Hutchinson Island site until
the serious issues of offsite power and onsite power availability
are resolved by hearings . . ." as requested in the New

Contention Motion.
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The principal basis for the motion (pp. 1-7) is that
in connection with earlier stay requééts FPL, by way of
affidavits and through counsel, represented to ‘this Board and
the Court of Appeals that, during the first six months of
resumed construction (an estimated period duriné which a stay,
if granted, might have reﬁained in effect), essentially only
the work that constituted LWA activities would be accomplished;
that such work would be below grade and constitute only about
"seven (7%) percent of the entire construction project . . ."
(p. 4), or seven percent of forward costs (p. 5); that, in
fact, construction has beéh accelerated by FPL, which has
built a containment building, "with no notice to the Intexvnors
of a change in the coméany plan" (pp. 6—75; and FPL has there-
by "achieved [sic] about 50% completion of their project by
completed erection of the containment building within the
same six (6) month period . . ." (ppﬂ 5-6) .
| Intervenors argue that constru?tion should be stayed in
order to prevent a shift of the coé;-benefit balance (p.iss,
because FPL lacks "clean hands," having "accelerated a con-
struction project aE their own risks after representing to tﬁe
Commission and the parties they would conduct only LWA activi-
ties" (p. 8),-éqd for safety reasons (pp. 8-9).

The - accusations of misrepresentation and lack of "clean

hands" are false.
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First, FPL has noE)"achieved about 50% completion of
their project by completed erection of the containment build-
ing . . . ." The only basis for that statement is a news-
paper article which contains no such figure and speaks only
about the containment building. The facts are that construc-
tion of St. Lucie No. 2 at the end of N&Vember, 1977 was 3.5
percent, not even seven percent, much less f£ifty percent, com-
plete. 1Indeed, as of the end of July, 1978, construction was
only approximately 12.7% completed. Affidavit of W.B. Derrick-

son, dated August 16, 19781Q/

attached to thi; Opposition.
Second, néthing that was said in any.affidavit, pleading
or oral argument constituted a commitment concerning the pre-
cise details of construction. Rather, FPL attempted to pro-
vide the adjudicating bodies with a rougﬁlestimate of the
amou;t aﬁd kind of work that would likely be carried out during
a theoretical period in which a staymmight be in effect. The
facts show that, although some coﬁs?ruction other than LWA
work was done, the estimates were r;sponsib;e. The figures
concerning the actual status of construction contained in the

Derrickson affidavié demonstrated that, if anything,” FPL

overestimated the amount'bf construction which would be

1¢/The Derrickson affidavit discloses that the total project
costs are presently estimated at approximately $850 million;
and that total project costs spent by the end of November,

1977, were: apnroxzmately $165.7 million, of which approximately

$36 mllllon ( 4.2% of $850 million) had been expended on con-
struction. At the end of July, 1978, total project expendi-
tures amounted to approximately $257 million of which approxi-
mately $64 million was on construction.
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accomplished, thereby giving the Intervenors the benefit of
the doubts inevitably involved in any such prediction.

Even if a commitment could be in?errea, such a‘commitment
would have been discharged 6n“0ctober 7, 1977 when this Board
issued ALAB-435, disposing of the. appeal. In ALAB-415 the
Board stated it was concerned about the amount of work that
would be done "while tﬁe appeal is before us" and whether
that work could "significantly affect our ultimate decison
on the appeal." ALAB 415, supra, at 1436, 1437. The newspaper
article referred to in the motion states that the construction
was begun on November 7, a month after Intervenors' appeal
had been rejected by the Appeai Boaxrd.

The Derrickson affidavit details the high'costs of delay
in completing a“major project like St. Lucie Unit No. 2. Some

of those costs are referred to below. Efforts to complete

J

" the job dhead of the 65 month construction schedule, through

the use of innovative construction techniques such as were
utilized for the containment building, are therefore wholly

*

appropriate and commendable.

Intervenors' suggestion that . FPL misled thé "ASLB, ALAB
and the U.S. Court of Appeals, District of Columbia . . ."
through the use of a "sworn affidavit" (p. 6) and the charge
of lack of "clean hands" are therefore undeserved insults to
the integrity of FPL and its counsel. The accusations are
without warrant; they may not be relied upon as a basis for.

the relief requested.

T -




.
.
-
. P ' ‘ 4 .
. —
.

-22-

Nor are the ordinarily governing standards for a stafu/
met by the motion. So far as the merits of the alternative
=
site and class 9 issues are concerned, this Board has already,
decided them in ALAB-335 and ALAB-435. And'we have demon-
strated in our opposition to the New Contention Motion that

the Intervenors have raised no safety issue whatsoever con-

cerning off-site and on-site power appropriate at the construc-

no showing of likelihood of prevailing on the merits.
Intervenors make no claim of injury to themselves per-
sonally, as opposed to their status as members of the public,
if a stay is denied. By contrast the injury to others would
be extremely serious. The Derrickson affidavit states that
if constrg;tion is interrupted 1248 of thg‘l4l3 workers on
the site “would have to be laid off' immediately", and further
layoffs would'occur depending upon the length of the inter-

ruption of construction. Such an interruption would also have

Al

tion permit stage. Consequently, the Intervenors have made
\
|
|
|

a severe economic impact on FPL and its customers. Mr. Derrick-
son states that FPL estimates that for each day of delay there
will accrue additional carrying charges at the end of the pro-

ject approximating $45,000 and, based on recent estimates of cost

1Y/ See Virginia Petroleum Jobbers Assn'n v. Federal Power Commis-

sion, 259 F. 24 925 (D.C. Cir. 1958); 10 CFR §2.788(3), ALAB
415, supra. concerning stays while appeals are being taken.




of oil generated power, additional fuel charges of $372,000 per

day will be incurred. Mr. Derrickson further states that

it is conservative to assume that "each day's delay in con-
struction will result in at least a day's delay in completion?"
Storage and site maintenance costs are estimated at $516,000
per month and escalation of matérial, labor and sexvices at
approximately $1.9 million per month. Regardless of the dura-

tion of the stay any stay would require orderly demobiliza-

tion including the securing and storing of machinery and compon-
ents. Mr. Derrickson estimates these costs, together with the
costs of demobilization at some later date, to approximate $9.2
million. All of the foregoing establish that the public interest

will suffer serious injury if a stay should be granted.

Only two opposing'public interest arguments are suggested
in the mogion._ The first is that failures in the grid system |
might preéent safety questions which could be resolved only
by "interties with other interstate ‘électric systems" (pp. 8-9).
Intervenors in ﬁo way indicate whynghis is so. In any event,

L
as pointeq out above, the Intervenors hqve pointed to no safety
issue concerning grid $tability pertinent to the "assurance
of safety requ;site in the construction permit stage."

The second argument is that continued construction may
have an impact on the cost-benefit balance as against other
alternatives (pp. 6-7). However, even assuming that the

New Contention Motion properly raises an issue concerning the

reliability of the off-site power grid, that would be a safety
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issue not a NEPA issue, and no cost-benefit analysis would
be involved. Continued construction at the Hutchinson Island
" 2

site would not constitute irreparable harm because it would

not affect the resolution of such a safety issue.

v

Conclusion

For the foregoing reasons the "Motion For A New Contention"
and "Motion For Stay" are wholly lacking in merit. They -
should bé denied. ‘
Respectfully submitted,

Of Counsel: . .

Steel, Hector & Davis /(§42¢4%Z%ﬂ /4:” C;%é%;%l

Southeast First National ' / .

Bank Building Harold F. Reis

Miami, Florida 33131 - Lowenstin, Newman, Reis & Axelrad
. 1025.Connecticut Avenue, N.W.

Telephone: (305) 577-2863 Washington, D.C. 20036

Telephone: (202) 862-8400
Dated: August 23, 1978 Attorneys for Florida Power &

Light Company
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AFFIDAVIT OF W.B. DERRICKSON

f am W.B. Derrickson, Project General Manager for the
St. Lucie nuclear plant project for Florida Power & Light
Company (FPL). My responsibilities associéted with the
St. Lucie No. 2 project are to develop a schedule and
budget for completing the projecé and placing the unit into
commercial operation, and to manage all aspects of the project
including‘planning, scheduling and budgeting, engineeripg and
design{;material procurement, conséruction ana labor, licensing
and permitting, and startup requisite to the meeting of that
schedule.

The St. Lucie Unit No. 2 project is an extremely large
one. The presently projected cost of the project is $850
million. It involves employment of' a substantial number of
skilled and unskilled individua%s on and offsite. It involves
careful coordination and schedﬁling of complex manufacturing,

design, and construction activities. - Interruption of a project

of this magnitude will inevitably have significant impacts.
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Among them, it will have a severe economic impact on FPL
and its employees and customers. Any interruption will also
jeopardize FPL's ability to provide its customers with a
reliable system of electric power generation. :

There are large financial costs attributable to an
interruption in construction, some of which are guantifiable.
One category of costs will be incurred regardless of the
duration of an interruption. Any stay of construction will
require that the work force of over 1410 persons be brought
to an orderly demobilization. Structures under construction
must be secured and machinery and components must be stored.‘
The costs associated with these activities, plus the costs of
remobilization of the work force and preparation for resumed
construction, total approximately $9.2 'million.

Another category of costs will be directly related to
the length of the stay. Escélation of materials, labor and
services during the period of interruption is presently estimated
at $1.9 million per month. Storage and site maintenance
costs are estimated at $516,000 per month.

FPL previously experienced an interruption of construc-
tion when it was operating under a limited work authorization
granted by the Atomic Safetf and Licensing Board of the Nuclear
Regulatory Commission. That interruption lasted seven months.
FPL now estimateé that it resulted in an additional cost to
the plant of approximately $33 million, which consisted
generally of the costs described above plus carrying charges

(allowance for funds used during construction).
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There are presegtly 1413 workers on the site. If
construction is interrupted, 1248 of these workers would have
to be laid-off immediately. More lay-offs would occur deéending
upon the length of the interruption of construction. |

St. Lucie Unit No. 2 is presently scheduled for
commercial operation in 1983. Under FPL's load forecasts,

St. Lucife Unit No. 2 is needed by that date or before then to
insure an adequate reserve margin for system reliability.

It is impossible to predict precisely how long an
interruption in construction would actually operate to delay
the completién date for St. Lucie Unit No. 2. Presently,

FPL has a 65-month construction schedule for the plant begin-
ning at the point that construction resumed in June, 1377 until
fuel load. The industry experience has run as high as 94
months for approximatqu the same amount of remaining construc-
tion. ;Unaer favorable‘conditions, a period of 72 months from
a point in construction substantially similar to St. Lucie

Uni£ No. 2 until fuel load is a generally accepted best
estimate of future construction schedules within the industry.

In an effort to reduce costs, FPL is endeavoring to
effect a reduction in the 65 month construction schedule. 1In
keeping with that commitment we have used innovative constfuction
techniques, such as slipforming of the containment building,
that reduce both time and construdtion costs. As of the end
of November, 1977, approximately seven months after receipt
of the construction permit and immediately after erection of the

containment building through the slipforming method, physical



construction was 3.5 Qercent complete and approximately

$36 million had been expended on such construction, or 4.2%
of the total estimated project costs of $850 million. At
that time total project expenditures we;erapproximately
$165.7 million.

As of the end of July, 1978,_we show an improvement on
the 65 month schedule of a few weeks with physiéal construc-
tion 12.7% complete. The total project expenditures at that
time amounted to $257 million. Expenditures for construction
represented approximately $64 million.

The status of some spcific construction activities

at the site as of the end of July, 1978, was as follows:

Area $ Complete
Reactor Containment Building 18.2
Reactor Auxiliary Building 8.6
Turbine Generator Building 11.2
Outlying. Facilities ) 10.6

It is realistic to assume that each day's delay in
construction will result in at least a day's delay in completion.
This may be a conservative estimate, however. Key segments of
the work force are engaged in specialized crafts and are not
locally available. Interruption of construction may result in
the relocation of some of these workers 6n other projects. Upon
the resumption of construction, it may be difficult to replace

or rehire these skilled workers when they are needed.




Any delay in meeting the present completion date will
be accompanied by large costs. FPL now estimates that it will
incur additional carrying charges at the end of the project of
approximately $45,000 per dﬁy of delay. Based on our most recent
estimates for the costs of oil generated power to replace that
of St. Lucie Unit No. 2, estimated additional fuel charges of
$372,000 per day will be incurred, which ultimately would be
borne by rate payers. This estimate is based on the assumpt%on
that the price of oil will increase at an annual rate of 6%.
FPL has no coal fired generating capacity.

St. Lucie Unit No. 2 will also save an estimated 9.1
million barrels of oil per year of operation. This savings
will reduce the public's dependency on foreign 0il, and will

begin as soon as the plant becomes operable.

W.B. Derrickson
Project General Manager

STATE OF FLORIDA
SS.

Nt e St

COUNTY OF DADE

Subscribed and sworn to before me this /AZ oA

day of _ (g s, , 1978.

NOTA i PUSUC STATHE OF FLOAIOA 2t eAnge
. . . MY COMMISION -EXFRT3 MARCH 27, 10
My Commission expires:__ snvaen wey wavvanD eovomg ze-
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o UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of

FLORIDA POWER & LIGHT COMPANY Docket No.. 50-389

(St. Lucie Nuclear Power Plant,
Unit 2) '

N '
CERTIFICATE OF SERVICE

I hereby certify that true and correct copies of the
(1) "Opposition Of Florida Power & Light Company To 'Motion
For A New Contention' and 'Motion foé Stay'" dated today,.
(2) the attached Affidavit of W. B. Dexrickson, dated Aqgust
16, 1978 and (3) a letter, also déted today, addressed to the
members of the Nuclear Regulatory Commission and of the St. '
Lucie Unitf2 Atomic Safety and Licensing Appeal Board and
Atomic Safety and Licensing Board have been served this 23rd
day of August, 1978, on the persons shown on the attached
service list by deposit in the United States mail, properly

b}
stamped and addressed. /;—272224/7

arold F. Reis
Lowenstein, Newman, Reis &
Axelrad
1025 Connecticut Avenue, NW
Washington, DC 20036

‘Dated: August 23, 1978
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UNITED STATES OF AMER?A
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter oI

FLORIDA POWER & LIGHT COMPANY

(Sst. Lucie Nuclear Power Plant,

Unit 2)

e N e s N Na?

Docket Ng. 50-389

SERVICE LIST

Mr. C. R. Stephens
Sugervisor
Docketing and Service Section
Office o the Secretary

of the Commission
Nuclear Re¢ulatory Commission
Washington, D.C. 20555

Michael C. Farrar, Esquire

Chairman

Atomic Safety & Licensing
Appveal Board .

Nuclear Regulatory Commission

Washington, D.C. 20555

Dr. W. Reed Jochnson

Atomic Safety & Licensing
Appeal Board

Nuclear Regulatory Commission

Washingten, D.C. 20555 -

Richard S. Salzman, Esquire
Atcmic Safety & Licensing
Apceal Board

Nuclear Regulatory Commission

Washington, D.C. 20555

. -

:"\
Edwaré Luton, Esqg. .
Chairman

tomic Safety & Licensing Boaxd Pane]

Nuclear Regulatory Commission
Washington, DC 20555

Michael Glaser, Esguire

Alternate Chairman

Atomic Safetyvy and Licensing Board
1150 17th.Street, NW

Washington, D.C. 20036

Dr. Marvin M. Mann :
Technical Advisor

Atomic Safety & Licensing Boaxd
Nuclear Regulatory Ccmmission
Washington, D.C. 20555

Dr. David L. Hetrick

Professor of Nuclear Engineering
University of Arizona

Tucson, Arizona 85721
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Alan S. Rosenthal, Esqguire
-Chairman ,

- Atomic Safety & Licensing

Appeal Panel
Nuclear Reculatory Commission
Washington, D.C. 20555,

Mr. Angelo Giambusso

Deputy Director for Reactor Projects

Nuclear Regulatory Commission
Wasnington, D.C. 20555

William D. Paton, Esquire

Counsel for NRC Regulatory Staff

Nuclear Regqulatory Commissiqn
Washington, D.C. 20555

Martin Harold Hodder, Esquire
1130 N.E. 86ta Streest -
Miami, FL 33138 :

Morman A. Coll, Escquire
Co-counsel for Applicant
Steel, Hector & Davis

1400 Southeast First National
Bank Building

" Miami, FL 33131

Dr. Frank F. Hooper
Chairman

Resource Ecology Program
School of Natural Resources
University of Michigan

Ann Arbor, Michigan 48104

William J. Olmstead, Esquire
U. S. Nuclear Regulatory Commission
Washington, D.C. 2Q§SS

Local Public Document Room

Indian River Junior College Library
3209 Virginia Avenue

Ft. Pierce, 'Florida 33450

Chairman Joseph M. Hendrie

Office of the Commissioners

U.S. Nuclear Regulatory Commission .
Washington, D.C. 20555

Commissioner Victoxr Gilinsky
Office of the Commissioners

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
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Commissioner Richard Kennedy
Office of the Commissioners

U.S. Nuclear Regulatory Commission
Washington, .D.C. 20555

Commissioner Peter Bradford

Office of the Commissioners

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Commissioner John F. Ahearne
Office of the Commissioners:

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
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In the Matter of
FLORIDA POWER & LIGHT COMPANY Docket No. 50-389

(St. Lucie Nuclear Power Plant,
Unit 2)

.
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NRC STAFF MEMORANDUM ON APPLICABILITY AND EFFECT
OF PERKINS PARTIAL INITIAL DECISION

This is one of 17 proceedings pending before an Atomic Safety and
Licensing Appeal Board on the issue of radon-222 emissions and associated
health ef%ects from the uranium fuel cycle. Pursuant to ALAB-4801/

the parties to these proceedings were afforded the opportunity to

file two pleadings, one addressed to the adequacy of the Perkins record
on the éadon issue and the second addressed to the applicability-and.
effect of the Perkins Partial Initial Decision ("PID" 2/ in this

proceeding. The Appeal Board determined that Perkins was to be used

. as the "lead case," but parties.to the other 17 proceedings could

request the presidipg‘Appeal Board to: (a) receive additional written
evidence on the radon question, (b) call fon a further hearing on

the Perkins record, or (c) consider objections to any aspect of the
Perk{ns radon proceeding. The App]ican% in this proceedind filed a

reéponse,stating that it had no objection to the Perkins record and

<

1/ Slip op., May. 30, 1978, at 18-20.

2/ Duke Power Co. (Perkins), Partial Initial Decision-~Environmental
Consequences of the Uranium Fuel Cycle, July 14, 1978.

3
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did not’believe additional testimony need be received nor a further

hearing he]d.§/’No other- party fi]ed'a response. The‘étaff is

therefore filing its memoréndum regérding the applicability and effect

of the Perkins PID in this proceeding.

The first question posed by the Appeal Board is whether the Perkins

" evidentiary record supports fhe generic findings and conclusions of the

Licensing Board respecting the amount of radon emissions inithe mihing
and mil1ling process and the resultant health effects. The Staff
believes that the Perkins record }s adequate to support these findings.
A1l §ides to the issue Were'effective1y represented and the Licensing
Board (including Dr. Jordan, who had earlier raised the radon issue)
took an active role in developing the record. We also submit that
these findings_are equa]]x as applicable to the effects of the fuel

cycle supporting St. Lucie 2-as that supporting Perkins. .On this bagis,

* we propose that -this Appeal Board adopt the findings of the Perkips

Licensing Board on the amount of radon emissions and the resultant
health effects. The Perkins PID does have certain passages (for example,

the background discussion in paragraph (1) which‘ére specific to

‘the Perkins record. In all material respects, however, the Perkins PID

is applicable to this proceeding. 'Appropriate background information
regarding the significance of the environmehtal»impécts of ' the uranium

fuel cycie in this proceeding is fdun& in paragraphs 115 through 124

3/ Abp]icant’s Memorandum filed August 7, 1978. °
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of the Initial Decision, LBP 77-27, 5 NRC 1038 (April 19, 1977),

affirmed except for matters not here relevant by ALAB 435, 6 NRC 541
(October 7, 1977). “'

The Appeal Board's second question is whether the radon esmissions and
‘resultant health effects as established in the Perkins record gre such.
as to tjp the NEPA balance against construction of St. Lucie, Unit 2.

* _The' Perkins record demonséra?es that the'increase‘in natural background
radiation associafed with the h%ning_and milling of an annual fuel
requiremenf ("AER")E{is ) ;ma]], particularly in view of fluctuations
_ in natural background radiation, as to be completely undetectable.
PID, paragraph 51. Based upon its review of the evidence adduced, the
Perkins Board conc1uded that there would be only a very minimal
resulting- impact on hea1th,pffECt§. PID, para. 49. There was ample
basis for fhe Licensing ‘Board's conclusion, therefore; that the
impact of the increménta1“radon is not significant. PID, para. 51.
This very small incremental impact could not tip the cost/benefit
ba]ance against construct1on and operat1on of the St. Lucie 2 facility
_unless the record indicated that the costs and benefits yere virtua]]y
in equipoise.. The Licensing Board in this”proceeding has previously
found, Howevef;‘that the beﬁefits_of construction and»operation of

St. LucieUnit 2 clearly outweigh the environmental and economic costs

4/ An AFR is defined as the uran1um required to fuel a 1000 Mwe plant
operat1ng at 80%. capac1ty for one year. ) .
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wﬁich will necessarily be incurred. Initial Decision (LBP 77-27)

para.'132. The cost/benefit balance-in this proceeding is not, therefore,

tipped.

"For the reésons set forth above, we respectfully request the Appeal
Boa;d to adopt the findings in the Pe?kins PID on radon emissions and
. resultant health effects. Based upon a consideration of the level of
increﬁental impacts involved and the cost-benefit balance in this
'case, we further request the Appeal Board to find that the balance.

is not tipped against construction of this plant.

Respectfully submitted,

s NS

William D. Paton
Counsel for NRC Staff

Dated at Bethesda, Maryland

this 14th day of August, 1978.
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Docket No. 50-389

‘CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC'STAFF MEMORANDUM ON APPLICABILITY
AND EFFECT OF PERKINS PARTIAL INITIAL DECISION", dated August 14, 1978
in the above-captioned proceeding have been served on the following by
deposit in the United States mail, first class, this 14th day of

August, 1978.

*Michael C. Farrar, Esq. Chairman
Atomic Safety and L1cens1ng Appeal
Board
U. S. Nuclear Regulatory Commission
HWashington, D. C. 20555

*Dr. W. Reed Johnson
Atomic Safety and Licensing Appeal
Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555 )

*Richard S. Salzman, Esq.
Atomic Safety and Licensing Appea]
Board
U. S. Nuclear Regu1atory Commission
Washington, D. C. 20555

Edward Luton, Esq., ‘Chairman
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Michael Glaser, Esq., Alternate
Chairman
- Atomic Safety and L1cens1ng Board
1150 17th Street, N. W.
Washington, D. C.

20036

Washington, D. C.

Dr. David L. Hetrick ‘e .
Professor of Nuclear Engineering
University of Arizona

Tucson, Arizona 85721

Martin Harold Hodder, Esq.
1131 N.E. 86th Street
Miami, Florida 33138 .

Dr. Frank Hooper

Resource Ecology Program
School of Natural Resources
University of Michigan

Ann Arbor, Michigan 48104

Dr. Marvin M. Mann

Alternate

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D. C. 20555

Harold F. Reis, Esq.

Lowenstein, Newman, Reis & Axelrad
1025 Connecticut Avenue, N.” W.
20036




Norman A. Coll, Esq.

Steel, -Hector & Davis

1400 S.E. First National Bank Bldg.
Miami, Florida 33131

Atomic Safety and Licensing Board
Panel

U. S. Nuclear Regulatory ‘Commission

Washington, D. C. .20555

Atomic Safety and Licensing Appeal
Board

U. S. Nuclear Regulatory Commission

Washington, D. C. 20555

. Docketing and Service Section

Office of the Secretary
U. S. Nuclear Regulatory Commission
Washiggton, D. C. 20555

Mr. Samuel J. Chilk
Secretary of the Commission
U. S. Nuclear Regulatory |
Commission .
Washington, D. C. 20555

Mr. Robert D. Pollard
7 Union-of Concerned Scientists
: 1025 - 15th Street, N. W.
Washington, D. C. 20005

i

William D. Paton
Counsel for NRC Staff
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" UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPERY
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FLORIDA POWER & LIGHT COMPANY ) Docket No. 50-~389

In the Matter of

A

(St. Lucie Nuclear Power )
Plant, Unit 2) )

MOTION FOR A NEW CONTENTION '

In compliaﬁce with the substantial good cause require-
ments of the Commission's Rules of. Practice at 10 CFR 2.503,
Intervenors motion that éhe U.S. Nuclear Regulatory Commission
Atomic Safety Licensing and Appeal Board (ALAB) issue a Notice
of Hearing in the captioned proceedings within thirtyrkBO) days

on a new contention to be known as:
"Whether the Florida -Power and Light Company
(FPL) offsite power grid sexrving St. Lucie
Unit 2 is sufficiently reliable to meet NRC
criteria and whether the NRC should require
greater FPL system interties with electrical
systems outside the State of Florida to assure
sufficient system reliability." -

The Commission's substantial good cause requirements

allowing a new hearing on the FPL - St. Lucie grid stability'
question have been met, since the Intervenors would show: -

(1) That the Regulatory Staff, in 1974, Con-
struction Permit hearings, withheld from the
licensing board and the St. Lucie Intervenors,
the knowledge that the qrid instability prob-
lems in the FPL system probably affected the
St. Lucie plants thereby denying to the Inter-
venors knowledge and information needed to,
effectively litigate the grid stability ques-
tion and depriving the licensing board of the
opportunity to hear that issue as it was re-
quired be done undexr NEPA. ~ (See Aug. 14, 1974)

-




- ——— et

° e

memorandum of Olin D. Parr, Chief, Light Water
Reactors to A. Giambusso, Page 1, lines 1-7,
Reproduced in OIA Report to The Commission
June, 1978.

{(2) That a Staff memorandum dated August 14,
1974 (Parr Memo supra.), indicated that by
restricting the scope of the FPL grid insta-
bility investigation to the Turkey Point area,
the then AEC, the federal regulatory agency
charged with the protection of the health

and welfare of the public may have placed
accommodation of the utility above their
public trust and prime responsibility as a
regulator of industry. (See Parr Memo supra.)
Also see Robert Pollard letters to the Com-
mission of October 13 1978 and March 16, 1978
OIA Report "A",

(3) That the Staff's investigation of: grid
stability problems subsequent to the Octo-
ber 13, 1977 letter of Mr. Robert Pollard
(supra) of the Union of Concerned' Scientists

" to the Commission and the U.S. Department

of Justice, although not of sufficient depth
or scope, in the view of Intervenors, clearly
indicate that:

(a) '"The geographical aspects of the
Florida grid system provide an inherent wvul-
nerability and modifications and improvements
in (experience are not expected to upgrade the
Florida grid system to the point where the
inherent vulnerabilities of a peninsular system
can-be fully over come."”

" ~pAffidavit of R. Fitzpatrick, June 12, 1978,

filed with ALAB June 12, 1978 by W.D. Paton,

Esg. OELD-

(b) Onsite emergency power sources,
(diesel generators) of the St. Lucie Units
are characterized by unavailability of the
Unit 1 onsite systems that "has been greater’
than that considered acceptable. by current
Staff guldellnes."

-Fitzpatrick Affidavit, supra. P. 6-
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(c) Although the utility, FPL, asserts
the FPL grid is operated according to certain
requirements unique to peninsular systems, to
assure reliable operation, the NRC Staff re-
viewer Fitzpatrick states, "It is not clear
to the Staff based upon the FP & L operating
history that this is always the case.”
-Fitzpatrick Affidavit, P. 8, supra.-

(4) The Applicant utility's responses to the |
- Appeal Board Questions ALAB_Orxder of March 10,
- 1978, are’ according to Mr. Fitzpatrick of the
Staff, non-responsive and incomplete (See
Robert Fitzpatrick Affidavit of June 12, 1978)
. (Also see further informational request £from
NRC to FPL of June 7, 1978 from Robert W.
Reid, Chief Operating Reactors Branch(4) to
_ FPL and Dr. Uhrig.)

" The Intervenors have not responded, until now, to the
ALAB Order of March 10, 1978, which set a date of Apr11 3, 1978,

for the Appllcant's response and twenty—one (21) days thereafter

._for.the parties, because they have been both, denied and delayed

access to information that would have helped.them respond in-,
telligently. Meetings between the Applicant and Staff with their
counsel present have been held (For example: April 24, 1978 and

June 5, 1978, neither of which were noticed to Intervenors) on

. the grid‘problems but no invitation or even notice was given to

Intervenors counsel. Intervenors protest this conduct as being
unfair! Notice should have been given to attend to counsel for
Intervenors.

| The NRC Staff sbught and obtained a delay foxr their

responses (See NRC Motions to Extend Time to Respond to Applicant's
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Submitted of April 3, 197é, érapted April 21, ;978). Since
these delays existed, Intervenors did not beiievé the deadline
established in the March 10, 1958 Order still applied. Further-
more, for the past four (4) years itrappeérs the Intervenor;
have nbt been given full information on the grid stability prob-
lem ig'the FPL System by the Staff. Nor have the Intervenors
had the opéortunity to.obtain discovery on this issue from the
Applicant and Staff ;ince it surfaced after Mr. Pollard's letter
of Octoper 13, 1978. Since the most significant Commission

responses to ALAB's March 10, 1978 Order were only published in

mia—June, 1978, (Sée“Affidavit of Robert Fitzpatrick, June 12,

1978 and Report to the Commission - Inguiry into an Allegation

of Employee Misconduct by Restricting the Investigation to

Determine the Reliability of the Power Grid serving St. Lucie,

June, 1978),at a time when counsel for Intervenors was then
’commltted to draftlng a reply brief on the Appeal of the
Alternate Sites and Class 9 Accidents issues in the instant
case before the District of Columbia Court of Appeals, (Con-
~ solidated cases Nos. 76-1709 and 78-1149) it was not posgible
untll recently due to confllcts for Intervenors counsel to

review the new Staff and OIA data and draft these Motions, it

,Awas certalnly necessary to wait until recently to respond to
- v /‘




this Board since the only data source on the FPL grid presently
available to the St. Lucie Intervenors are those eﬁforts by the
NRC Staff reviewers such as Mr. Fitzpatrick. It is Intervenors
intention to seek discovery from the Appliqant on the grid issue
when this Appeal Board grants their.Motion for a New Contention
on the grid stability issue. It is further motioned here and
now that counsel for Intervenors be hoticed and allowed to attend

any future meeting between the Applicant and Staff on the grid

stability issue where othexigizzf counsel are present or invited.

MARTIN HAROLD HODDER
Counsel pro se and for Intervenors
1131 N.E. 86th Street
Miami, Florida 33138
. Tel. No.. (305) 751-8706




. .
' l ‘
4
. )
»

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL

In the Mattexr of
FLORIDA POWER & LIGHT COMPANY Docket Nd.‘_50—389

(St. Lucie Nuclear Power
Plant, Unit 2)
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MOTION FOR STAY

Pursuant of the requirements of the Commission's Rules
of Practice at' 10 CFR 2.764, and in conjunction with their Motion
for a New Intervenors Motion that there be issued by the Appeal
Board a Stay of effectiveness of the initial Decision of April.19,
1977 and éhe Construction Permit of the St. Lucie Nuclear Reactor
Unit_No. 2, thereby suspending construction work activity at the
Hutchiﬁson Isiand site until the serious issues of offsite power
and onsite power availability are resolved by hearings before the
Commission all as sought by'InterVenors in their Mo?ion for a
New Contention co-filed herein.

| Intervenors previoﬁsly sought and were denied a Stay
of Construction"from this Appeal Board (See ALAB 415, June 28,
1977) on the issues of alternate sites and Class 9 Accidehts,
which are presently on Appeal to the United States Court of

Appeals for the District of Columbia. (Consolidated cases Nos.

76-1709 and 78-1149). This Appeal Board has correctly charac-

terized Intervenors basis for requesting Stay stating:




Motion for Stay:

o
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"At oral argument Intexvenors acknowledged
with commendable candor that the amount of
work the Applicant seeks to do in the next
few months would have an insignificant
(environmental) effect. (App. TR. 8).
Rather, their claim of irreparable injury
was bottomed entirely on the possibility
that construction undertaken by the

Applicant while the Appeal is before us

.would prove sufficient of itself to tilt

the environmental cost/benefit balance
in favor of allowing the plant to be .
completed*.Ibid 4) *Emphasis supplied.

-ALAB 415, June 28, 1977-

This Appeal Board observed further in denying Intervenors

~

"But our review of the record and our
understanding of the amount of work*
likely to be completed in the next few
months satisfies us that in no event
could that work significantly affect
our ultimate decision on the Appeal."
-ALAB 415, supra. *Emphasis supplied.

The record relied upon by this Appeal Board in denying

Intervenors Motion included representations of Project Managers

for the Applicant Utility in the form of sworn Affidavits and

representations of the Applicant's counsel and an earlier licens-

ing board decision. The Atomic Safety and Licensing Board fipst

ruied on Intervenors Motion for Stay in an Order dated June 1,

1977. In denying the Motion the ﬁoard wrote:

"The Affidavit of Applicant's Project
General Manager, appended to Applicant's
Response in opposition to the Motion
indicates the following:

During the first six months the work to
be initially undertaken will consist of
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that described in the LWA. ' Essentially,

this will be excavation and civil work

in a portion of the site which is cleared

and which already has subsurface prepara-

tion work completed in conjunction with

the construction of St. Lucie Unit No. 1."
-ASLB Order Page 2-

! The pleading referred to in the ALSB Order can only
be the Affidavit ;;]rdated April 29, 1977 of W.B. Derricksot,
FPL Project General Manager, fot the St. Lucie Nuclear Plants,
whereln Derrlckson affirmed that as of Aprll 26, ‘1977, less than ‘
one (1%) percent of the work at St. Luc1e was completed (See

Derrickson Affidavit P. 2, lines 19-20) and that over the next

six months, if permitted, the scope of work-activity at the St.

‘Lucie site would encompass only that spectrum of work that origin-

ally constituted LWA activities: 2/

"Therefore, if the construction permit should
be issued on May 2, 1977, and FPL remains free
to start work and begin hiring, that level of
activity could be reached by mid-June, 1977.

. The immediate constructlon act1v1ty w111 be as
follows:.

1. Removal of materials from storage
and ordering of materials for construction.

2. Relocation of equipment and obtain-
ing equipment necessary for site development.

During the first six months, the work to be
initially undertaken will consist of that

1/ An earlier Affidavit of R. A. Delorenzo, former Project General Manager

at the St. Lucie plant filed in U.S. Court of Appeals, District of Columbia,
Case #76-1706, defined IWA activities as camprising "approximately 7% of the
total work to construct St. Lucie Unit No. 2" (See Affidavit R. A. Delorenzo,
August 20, 1976, Page 4, lines 9-10, filed with Intervenors (FPL) "Opposition
to Motion for Summary Reversal and Injunctive Relief" in the U.S. Court of
Appeals far the District of Columbia, Case #/76-~1709, August 23, 1976.

2/ See Affidavit of R. A. Delorenzo footnote supra for definition of
TWA activity. .
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described in the LWA. Essentially, this
will be excavation and civil work in a portion
of the site which already is cleared and
which already has subsurface preparation
work completed in conjunction with the con-
struction of St. Lucie Unit No. 1.
-W. B. Derrickson, P. 3, lines 2-17,
April 29, 1977, co-filed with the
U.S. Court of Appeals, District of
Columbia, Case #76-1709, with Intexr-
venors .(FPL) Response in Opposition
to Motion for Court to Enforce Order,
dated May 6, 1977-

This Affidavit manifestly ind%cates that the construction
effort that the company would be conducting during the next six (Gf
months period which coincided with the projected pendency of the
Intervenors pursuit of an Administrative Appeal before the Appeal
Board and Commission, would only be'those constructien activities
limited to below grade and constiﬁutihg only seven (7%) percent
of the entire construction project.

On June 8, 1977, in Bethesda, Maryland, this Appeal
Board heard oral argument on Intervenors Motion for Stay. In
the course of those arguments the Honorable Michael C. Farrar and
the Honorable Richard S. Salzman queried counsel fqr the Applicant,
as to what would be spent oh the St.‘Lucie project in tﬁe next
six (6) monﬁhs in the event they failed to grant the Motion for
Stay:. ; .

"Mr. Salzman: One traditional ground for stay as

. far back as I can remember the cases is to moot
the decision.
I would like to know what will be spent in
the next six months.
" Mr. Reis: The LWA will be completed in the next
six months and that is about seven percent.
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Mr. Salzman: Seven peréent of the total cost?

Mr. Reis: Seven percent of the forward costs.
Less than one percent has been expended up to
now. I would like to reserve an opportunity
to send the board and all of the parties any
correction, if that is wrong. The Derrickson
Affidavit says, "finishing the LWA" and that
was filed with the licensing board and is on
record here." .

-Oral Argument before the Atomic Safety and
Licensing Appeal Panel, June 8, 1975,
Bethesda, Maryland, p. 75-76, lines 21-9.

And:yet, six months later to the day, on December 7,
1977, it was énnounced on the front page of the newspaper known
as the "Miami Review and Daily Record" that Florida Power and
Light Company by uéilization of a program of innovative construc-
‘tion techniques had completed the conta{nment buiiding, accom-
--plishing in only 16 days a construction effort that normally
would have taken 14 months to complete. M

"NEW STATE-OF-THE-ART construction techniques
saved Florida Power & Light Company over
$500,000 in erecting the 192-ft. high contain-
ment building for the second nuclear unit on
Hutchinson Island. Using a "slipforming"
method of concrete placement, the Houston based
H.A. Lott, Inc. was able to pour 9,200 cu. yards
of concrete and install more than 3,000,000
lbs. of reinforced steel bars to construct the
building in 16 days. The construction tech-

* nique employes movable platforms and sliding
retainer braces for the three-ft. thick walls
to rise with the building as the concrete is -
continually poured. The round-the-clock opera-
tion, requiring 390 craftsmen, started on
November 7 and ended on November 23. By using
a conventional method, the containment build-
ing would have taken 14 months to complete.

St. Lucie No. 2 designed to have an electrical
output of 802,000 kilowatts, is scheduled for
operation in mid-1983." ’

- _ - =Miami Review and Daily Record Wednesday, Decem-
ber 7, 1977.
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We can see that, instead of limiting their construction
activities to seven (7%) percent, of the total below grade*activ—
ity during the six month period described in the sworn Affidavit
of their project manager and relied upon by the ASLB, ALAB and
the U.S, Court of Appeals, District of Coiumbia, the utility has
acheived about 50% completion of their project by completed
erection of thé congainment building in the same six (6) month
perion This is a manifestation of one of the objgctionable
aspecté of incremental rulemaking. ‘Counsel for Intervenors
did not learn of this change in the constructiop schedule until
long after the containment building was erected éndgbeing a fait
acompli, ip was too late to-seek any judicial remedy that would
effectively have prevented or uﬁdone‘this substantial expenditure

_of resources on a site the Intervenors contend is unsuitable
for a nuclear power reactor.

This Appeal Board denial of a Motion for Stay was
based in no small measure ﬁpop the Board's perception based
upon representations to them by the Applicant that the écopeE
of the préject'qver the coming six month period would not
exceed the LWA activiéy comprising se&en (7%) pércent of the
total project. This continued work effort constitutes the
irreparable harm to tﬁe Intervenors in this case. The cbst/
benefit analysis may have been shifted already in favor of

the Applicants St. Lucie site on Hutchinscn Island. But, if




so, it was done in conjunction with a construction schedule
acceleration with no notice to the Intervenors of a change
in the company plan. Intervenors are well aware of the standards

established in Virginia Petroleum Jobbers Association v. Federal

Power Commission, 259 F. 24 921, 925, (D.C. Cir. 1958) incorporated

now into the Commissioners Rules of Practice at 10 CFR 2.788(e).
Without re-asserting their argument filed in U.S. Court of Appeals,
Cases Nos. 76-1709 and 78-1149, they expect to prevail in the
Federal Courts on the Class 9 and alternative sites issue which
arguments they incorporate by reference herein. Additionally,
Intervenors point out to this Appeal Board that a serious safety
issue consisting of a combination of inadequacy of both Bffsite.
fﬂd onsite power supplies in'the FPL system has been identified
by the NRC Staff's own reviewer, Robert Fitzpatrick, (Affidavit

" June 12, 1978) that is, in and of itself, of sufficient concern:
to cause this Appeal Bogrd once again to reflect on the propriety
allowing construction to proceed at the St. Lucie 2 site on

Hutchinson Island as proposed.

The second condition of Virginia Petroleum Jobbers
supra that the Intervenors will be irreparably injured if con-

struction is allowed to continue is only modified by the fact

that they may already have suffered.irreparabie'damage given
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the natﬁre and extent of the FPL construction and the permitting
by the Commission of the practice Intervenors warned about at
Tx at oral argument in Betﬁesda, Maryland on June 8,
1977 and have described as "incremental rulemaking".

It is conceded bvantervenoks in‘assessing a question
of the greatest good thap granting of a new Stay would coﬂceiv-
ably harm parties such as construction workers on site at St.
Lucie. The merit of the utility company's positioﬁ is best
left to the Appeal Board for determination in apélication by
this Board of the equitable doctrine of "clean hands" when the
utility have accelerated a construction project at their own
risks after representing to the Commission and the partieg they
would conduct only LWA activities.

w e ¢ The public interest is of paramount concern and should
be the ultimate governing factor in the instant case. Clearly,
eleq;rical offsite power interruptions of potential severe
impact continue to occur in the FPL system, the most recent
occurring on May 14, 1978. Such significant safety questions
concérning the reliability of the "peninsular"” FPL grid which
Intervenors have previously described as an "intrastate fiefdom
of an.electric system" should be resolved by this Appeal Bond
and the Commission in the interest of the public before further

_construction on Hutchinson Island is permitted. If it comes to
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pass that as a condition precédent to licensing St. Lucie 2 for
operation, a NRC determination of the question of interties with
other interstate electric systéms to achieve greater reliability
for the Florida ;rid is necessarily required by the Commission,
then withholding of a CP or OL pending res&lﬁtion oflthat issue :
is ngi&her imprudent or inequitable and would clearly be in the
best public interest given the fact that an ECCS systems safe
functions where stored heat must be removed in the first twenty
(20) second of a blowdown, plaéeé heavy reliance on the avail-
ability of both offsite and onsite power. Intervenors further

motion that this Appeal Board hearwo;al aréument on their Motion

for Stay,-if in the Board's discretion such argument is warranted.

MARTIN HAROLD HODDER
Counsel pro se for Intervenors
1131 N.E. 86th Street

Miami, Florida 33138

Tel. No. (305) 751-8706




CERTIFICATE OF SERVICE

I hereby certify that copies of a Motion for ‘a New Contention and
Motion for Stay have been served, by mail this|}th. day of August, 1978,

on the following:

Joseph M. Hendrie, Cha1rman
Nuclear Regulatory Commission
Washington, D. C. 20555 )

Edward Luton, Esq.

Chairman

Atomic Safety & L1cens1ng

Board

U.S. Nuclear Regulatory Commlss1on
Washington, D, C. 20555

Dr. David L. Hetrick
‘Professor, Nuclear Eng1neer1ng
University of Arizona
Tuscon, Arizona 85721

Dr. Frank F. Hooper

_Resource Ecology Program,
School of Natural Resources
‘University of Michigan

- Ann Arbor, Mich. 48104

Michael C. Farrar, Esq.

Atomic.Safety & Licensing
Appeal Board

Nuclear Regulatory Commission

Washington, D.C. 20555

Richard S. Salzman, Esq.

Atomic Safety & Licensing
Appeal Board

Nuclear Regulatory Commission

Washington,.D.C. 20555

Dr. W. Reed Johnson

Atomic Safety & Licensing
Appeal Board

Nuclear Regulatory Commission

MHWashington, D.C. 20555

"William D. Paton, Esq.

Counsel for NRC Staff
U.S. Nuclear Regulatory Commission
Washington, D1.C. 20555

Norman A. Coll, Esq.
McCarthy, Steel, Hector & Davis
First National Bank Bu11d1ng

. Miami, Fla. 33131
‘Harold F. Reis, Esq.

Lowenstein, Newman, Reis & Axelrad

" 1025 Connecti‘cut Avenue, N.W.

Washington, D.C. 2
S

Martin Haroid Hodder

Counsel pro se and.for
Petitioners

1131 N.E. 86 Street.

Miami, Fla. 33138

Tel. (305) 751-8706
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC_SAFETY AND LICENSING APPEAL BOARD '

8775

Docket No. 50-389

In the Matter of
FLORIDA POWER & LIGHT COMPANY

(St. Lucie Nuclear Power Plant,
Unit 2)

L
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MEMORANDUM CONCERNING
5 RADON EMISSIONS

ALAB-486, dated Ma§ 30, 1978, and captioned in this proceed-
» | ing as well as in a number of other proceedings, provided for

. ‘ the receipt into the record of this proceeding of the "evidentiary

1/

record on the radon i§sue" as developed in the Perkins proceeding,=
subject to requests to receive additional written evidence or

for further heari;gs or objections. (Slip Op. pp. 17-20) The
Appeal Board also directed that, when rendered, the Licensing
Board's decision on the radon question in Perkins be served on

the parties to this proceeding, among others, and that they be

afforded an'oppd;tunity to file a memorandum on

» " (a) whether the Perkins evidentiary record supports
the generic'findings and conclusions of the Licensing
Board respecting the amount of thé radon emissions

in the mining and milling process and resultant
health effects; and (b) whether the radon emissions
and resultant health effects are such as to tip

the NEPA balance against construction (or opera-
tion) of the particular facility in question.”

(Slip Op. p. 19; footnote omitted)

Duke Power Co. (Perkins Nuclear Station, Units l,_2 andq3)

Docket No. STN 50-488, 489, 490.
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No objection or request for the receipt of ad@itional
evidence or for a,hearing was filed in this proceeding; ahd
the Partial Initial Decision of the Perkins iicensing Board,
dated July 14, 1978, and addressing the radon issue ("Perkins
Partial Initial Decision"),was served on the parties to the Y
proceeding by mail on July 24, 1978. This memorandum is, there-
fore, submitted in response to ALAB-480 and addresses the ques-
tions set forth above.

l. The Perkins evidentiary record has been examined, and it
is submitted that that record supports the generic findings
and conclusions of the Perkins Licensing Board respecting the
amount of radon emissgons in the mining and milling process and
the resultant health effects. That record, however, suggests a
number of addition?l comments.

First, the implementation of the Branch Position on Uranium

Tailings Management by the NRC and by Agreement States and the
!

fact that’ man-made earthen works have survived for ‘thousands of

N

years are persuasive arguments for acceptance of 1 Ci Rn222/(yr AFR)
as the rafe of rééon emission to be expected from.stabilized
tailings.

Second, the estimate of the amount of radon emitted from

the unreclaimed mine pit described by Wilde (Tr 2610) would be

about 70 Ci/(&r AFR) after a period of weathering. Considering

5 e N T Voo
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the likelihood of mine reclamation or even that part of some
mines might £ill with water, the radon release may well be less
than estimated. Furthermore, since about 2/3 of uranium reserves
will require underground mining or in-situ leaching and since
those extraction metbods will cause pracfically no radon emission
after mining ceases, the value of 100 Ci/ (AFR yr) adopted for
releases after mining ceases appears to be conseryative.

Third, the Board apparently assumed that the dose
equivalent to the bronchial epithelium arising from outdoor
expOEure to naturaily existing radon estimated by Dr. Gotchy
and by Dr. Hamilton differ by a factor of five or more (Perkins
Partial Initial Decision, Slip Op. p. 19, n. 7). However, it
seems more appropfiate to conclude that Gotchy and Hamilton, -
relying on separate sources of information, agree within a factor
of two. Referenciag NCRP-45}g/ Dr. Gotchy cited an average
Rn~-222 concentration in air over the United Staees,of 0.15 P
Ci/liter and a cerrespondipg dose equivalent rate ef 450 mrem/yr
to segmented brehchial epithelium (assuming continuous outdoor

exposure). Dr. ﬁamilton, drawing from the 1977 UNSCEAR Report,é/ .

estimated the average dose equivalent rate associated with radon

2/ National Council on Radiation Protection and Measurements,
Natural Background Radiation in the United States, NCRP Report No.
45’ (1975)0 i

3/ United Nations Scientific Committee on the Effects of Atomic
Radiation, Sources and Effects of Ionizing Radiation, 1977 Report,
(1977).

s
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exposure outdoors (during 20% of the time) to be 50 mrem/yr.
Assuming continuous exposure outdoors, that wpuld équal 250
mfem/yr. If the radon concentrations that aéé the basis of the
separate estimates were sim?larly interpreted.(over continental
land in the northern hemisphere) the apparent difference would . .
be even less.

Finally, St. Lucie Unit No. 2 is a 850 MWe plant, smaller
than any of the Perkins Units or the reference reactor. It
follows that the radon emissions and potentially resultant health
effects from the fueling of St. Lucie Unit No. 2 will also be

.

less than for those plants.

2. The Licensing Board in the inséént proceeding has reviewed
the environmental:cost-benefit balance involved, including
the fuel cycle aépgcts thereof, and has concluded that' the
benefits far outweigh the identifiable environmental costs.
1 NRC 101, 154 (1975), aff'@ 3 NRC 830, 840-84l1 (1276);
5 NRC 1038, 1075, (1977), aff'd 6 NRC 541 (1977). The Perkins
decision concludes that "the releases of radon-222 associated
with the uraniuﬁ‘fuel cycle and health effects that can reasonably
bg deemed associated therewith . . . are insignificant in
striking éhe cost-benefit balance for the Perkins Nuclear

Power Station." Perkins Partial Initial Decision, Slip Op. b. 29.
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For the reasons set forth above, it is submitted that the radon

emissions and reéultant health effects assoc%ated with thelnuclear
fuel cycle are not such as to tip the favorable NEPA cost-benefit
balance earlier determined for St. Lucie Nuclear Plant Unit No. 2.

Respectfully submitted,

Wﬁ’ﬂ///

Hdrold F. Reis

Lowenstein, Newman, Reis
& Axelrad

1025 Connecticut Ave., NW

Washington, DC 20036

3]

Dated: August 7, 1978







UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of
FLORIDA POWER & LIGHT COMPANY Docket No&'. - 50-389

(St. Lucie Nuclear Power Plant,
Unit 2)

Vvv-vvv

P
o5

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the
foregoing "Memorandum Concerning Radon Emissions" has been
served this 7th day of August, 1978, on the persons shown on

the attached service list by deposit in the United States mail,

/ f@m

Hafold F. Reis

Lowenstein, Newman, Reis

' & Axelrad )
1025 Connecticut Ave., NW
Washington, DC 20036

propefly stamped and addressed.

Dated: August 7, 1978 '

[N
~




.‘\

¢ -

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of

»

FLORIDA POWER & LIGHT éOMPANY

(St. Lucie Nuclear Power Plant,
Unit, 2)

L S e

Docket Ng. 50-389

SERVICE LIST ' &

Mr. C. R.
Supexvisor
Docketing and Serxvice Section
Office of the Secretary

of the Commission
Nuclear Regulatory Commission
Washington, D.C. 20555

Stephens

Michael C. Farrar, Esquire

Chairman

Atomic Safety & Licensing
Appeal Board R

Nuclear Regulatory Commission
Washington, D.C. 20555

Dr. W. Reed Jchnson

Atomic Safety & Licensing
Appeal Board

Nuclear Regulatory Commission

Washington, D.C. 20555

Richard S. Salzman, Esquire

Atomic Safety & Licensing
Appeal Board :

Nuclear Regulatory Commission

Washington, D.C. 20555 .

LY

Edward Luton, Esq.

Chairman

Atomic Safety & Licensing Board Panel
Nuclear Regulatory Commission
Washington, DC 20555

Michael Glaser, Esquire

Alternate Chairman

Atomic Safety and Licensing Board
1150 17th Street, NW

Washington, D.C. 20036

Dr. Marvin M. Mann

Technical Advisor

Atonmic Safety &'Licensing Board
Nuclear Regulatory Commission
Washington, D.C. 20555

Dr. David L. Hetrick

Professor of Nuclear Engineering
University of Arizona

Tucson, Arizona 85721




.




Y TN \

a
‘ ‘A |
~

Alan S. Rosenthal, Esquire Dr. Frank F. Hooperx
Chairman Chairman
Atomic Safety & Licensing Resource Ecology Program
Appeal Panel School of Natural Resources
Nuclear Regulatory Commission University of Michigan
Washington, D.C. 20555 . Ann Arbor, Michigan 48104
Mr. Angelo Giambusso William J. Olmstead, Esquire
Deputy Director for Reactor Projects U. S. Nuclear Regulatory Commission #
Nuclear Regulatory Commission Washington, D.C. 20555

Washington, D.C. 20555

William D. Paton, Esquire Local Public Document Room

Counsel for NRC Regulatgry.Stéff Indian River Junior College Library
Nuclear Regulatory Commission 3209 Virginia Avenue
Washington, D.C. 20555 . Ft. Pierce, Florida 33450

2

- Martin Harold Hodder, Esquire’ "
1130 N.E. 86th Street ™ -
Miami, FL 33138 *

Norman A. Coll, Esquire

Co-counsel for Applicant

Steel, Hector & Davis n

1400 Southeast First National o
Bank Building

Miami, FL 33131




‘s




LAW OFF(CES

" . MARTIN HAROLD HOBDER .

JIBU N E sl st
- SALAM, ELAL 35138

August 4, 1978
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- Nuclear Regulatory Commission Atomic Safety and Licensing Appeal
Joseph M. Hendrie, Chairman Board
Victor Gilinsky . Michael C. Farrar, Esq., Chairman
Richard T. Kennedy . Richard S. Salzman, Esgq.
Peter A. Bradford - Dr. W. Reed Johnson )

Atomic Safety and Licensing -
Board '

Edward Luton, Esg., Chairman
Dr. David L. Hetrick

Dr. Frank F. Hooper

: In the Matter of \
Florida Power & Light Company &

-~ (St. Lucie Nuclear .Power Plant, Uni
llllllllllll Do‘cke.t INO-.- -50-1389 - 1] - - » 1Y L}

Gentlemen:

The purpose of this letter is twofold:

1. To-Criticize the document entitled: ™ Report to ‘the Commission:
Inquiry ‘into an, Allegation 'of Employee Misconduct by Restricting
the Investigation to Determine "'the Reliability of 'the Power grid
serving St. Lucie of June 19/8.

2. To introduce a Motion that the St. Lucie Intervenors be allowed

...............

is sufficiently reliable to meet NRC critertia and whether the NRC
should require greater FPL ‘interties 'with ‘electrical systems outside
the State of Florida to assure 'sufficient systems reliability. Inter-
venors also seek a stay of construction at the St. Lucie 2 site until
such a time as the serious safety issue presentéd by the alleged off-
site power insufficiency is resolved. :

In a Tetter dated October 13, 1977 and in a subsequent letter to the
Commission and this Appeal Board, of May 16, 1978, Robert B. Pollard,

a nuclear safety engineer with the Union of Concerned Scientists,
based in Cambridge, Massachussetts, brought to the attention of the
Commission documentary evidence of what appeared to be an attempt to
restrict the scope of an AEC investigation on a grid stability problem
in_the Florida Power and Light Company system; thereby allegedly pre- .
venting knowledge of the grid instability from coming to the attention
of both the St. Lucie Licensing Board and the St. Lucie Unit 2 Inter-
venors. (See memgrandum of 01in D. Parr August 14,-1974 to A. Giambusso,)
Due to the potential seriousness of outcome of the subject under
investigation and implications of possible criminal wrong doing,




' and having no infqrm.on on the FPL grid inst 1ity, the St. Lucie
* Tntervenors elected to await the outcome of the'OIA and’ NRC investi-
gations before considering further litigation or other recourse in

this case. -

When the OIA Report of June 1978 was reviewed, it was with surprise

and dismay that the St. Lucie 2 Intervenors discovered that the

0IA report did not address the contested Unit 2 proceedings where

the concealment was alleged to have occured but rather only treated

the uncontested St. Lucie Unit 1 proceedings. The Parr Memorandum

of August 14, 1974, clearly referred to "the St. Lucie 2 intervenor"

in the context of the described Staff effort to restrict the St. Lucie 2
grid stability investigation. Indeed, the St. Lucie 2 proceeding

which OIA failed to investigate was thé'dn1¥ contested aspect of

the St. Lucie case. The St. Lucie 2 counsel (myself) was never inter-
viewed or even contacted by the 0IA investigators nor were any of the
other Intervenors. Specifically, 'l object to the inculusion of

hearsay representations characterizing the action and position of the
St. Lucie 2 Intervenors at 0 28 of the Report. Although the OIA report
purports to have conducted a complete investigation, there is mention
of St. Lucie 2 proceedings only once at page 16 in apparent careless
confusion of Unit 1 and 2 matters.

The entire 0IA report addresses only the Unit 1 proceedings, which

were uncontested. The report sets the stage at p. 3 by narrowly
interpreting Mr. Pollard's complaint as addressing only Unit 1 proceed-
ings: ’ .
"Mr. Pollard infers that had this information been presented

to the hearing Board*, they might not have issued an operating
lTicense to St. Lucie Unit 1."*Emphasis Supplied P. 2 OIA Report

The use of the plural number in describing "hearing boards" is of
special interest since the investigators also tell us:
"If no petition for leave to intervene-is granted no hearing
board is established." P. 21 OIA Report

Since no Intervenors appeared timely in Unit 1 proceedings no hearing
Board was established for the Operating License (OL) proceedings:’

"Therefore at the OL stage no’ hearing board was established to
consider either environmental issues or radiological, health
and safety issues." P. 21 OILA Report supra

However, the OIA Report does describe an environmental review in 1973
and early 1974 relating to the construction permit for St. Lucie Unit 1
where but ‘one hearing Board was established for Unit 1: ‘

"The Hearing Board Chairman indicated that neither the 1issue
" of grid instability nor the loss of offsite power was ever
raised before the hearing board during the environmental pro-
ceeding relating to the construction permit for Unit 1."
P. 21-22 OIA Report supra

Once again the OIA investigators channelize_the reviewers attention
to Unit 1 proceedings alone. But, the revelations on p. 21-22 of
the OIA Report have a special si%nificance for two reasons (1) they

identif 1y one hearing Board (the Unit 1 Environmental Review
;g%giéeytgg gLoforum), ygt in drawing their inferences about Mr. Pollard's

concerns, at page 2, they had referred to ""hearing boafds"‘in the plural.
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This reference, if accurate, can only mean the St. Lucie 2 hearing

Board headed by John A. Farmakides,.Dr. David L. Hetrick, and Dr,
Frank . F. Hooper. Yet there is no mention of any contact with those
ASLB members or the Intervenors regarding the St. Lucie'2 proceedings
conducted by the OIA investigators, even though the Parr memorandum
clearly referred to "the St. Lucie 2 Intervenor" and a contested*
LWA 1 and LWA 2 scheduled to begin on October 15, 1974.7

-Parr Memorandum Aug. 14, 1974*Emphasis Supplied
This reference can only pertain to St. Lucie Unit 2. :
(2) The second significant point is that the St.-Lucie 1 Environmental
review erroneously relied upon as being relavent and material to
their investigation, by the OIA investigators at the top of page 22
of their OIA Report pre-dated the med-August 1974 Parr memorandum by
almost a year and therefore, could not possibly have been either the
hearing Board or proceeding that was the subject of Mr. Parr's apparent
anxiety and concern.and "desire to restirict the EI & CS investigation
to Turkey Point Units 3 and 4." (01in D. Parr Memo Aug. 14, 1974

The OIA investigators without noting any contributing attorney member
of their staff proceed at page 20 of their report ta interpret case
Taw in UCCS v. AEC 499 F. 2d. 1969 in drawing not~-hecessisarily valid
legal conclusion that they by their education and experience may not
be qualified to perform. In quoting an unidentified ASLB member, the
investigators concentrate on Unit 1 and ignore Unit 2 proceedings:

"Relating the board notification procedures specifically to
the St. Lucie plants, an official of the ASLB explained that
in the 1974 time period, it was not mandatory for a hearing
..hoard to be convened during the OL stage to consider either
environmental or radiological health or safety issues."
-P. 20 OIA Report

At page 16 of the OIA Report "the St. Lucie 2 limited work authoriza-
tion (LWA) hearings" are mentioned coupled with unit 1. There is no
further treatment of the St. Lucie 2 hearings or the reviewers
attention is again channelized to Unit 1 uncontested proceedings.

The page 16 St. Lucie 2 reference is at best confusing. The Licensing
Board and the St. Lucie 2 Intervenors were the entities most subject
to dprivation and loss due to the alleged commission of concealment

of knowledge of grid instability in the FPL system.

Mr. Parr is quoted at p. 29 of the OIA Report:
"parr stated that if the issue of offsite power were raised at

the St. Lucie 2 LWR(S1c) hearings, 'that ‘bodrd viould very ‘well
have had questions*."

~01in D. Parr p. 28 OIA Report: April 20, 1978'*Emgﬁasis Supplied

This information reveals a serious flaw in the St. Lucie 2 construction
heretofore concealed from the general public and the Ticensing Board--
a flaw with such serious safety implications when one considers the
performance failures of the FPL emergency generators that it can only
be remedied by new action by the commission.

-3~




) "As a result of is review, we have found at the una-
2 w3 vailability of t Unit 1 onsite systems haY™hbeen greater:
than that considered acceptahle by current staff guidelines."
-Affidavit of Robert-G. F1tzpatr1ck dated June 12, 1978 filad with
NRC Staff Response to Applicant's Submittal of Apri1 3, 1978.

The Fitzpatrick affidavit shows that not only are the FPL onsite
systems deficient in performance but that there remain "inherent
. vulnerabilities" in the FPL system that of a St. Lucie 2 unit will not
‘overcome. (Fitzpatrick affidavit supra P. 1ines 2-6)

On February 28, 1974 the Commission sent to the Intervenors copies
of a document ent1t1ed .

"Applicant: Florida Power and Light Company [
Facilities: St. Lucie Plant Unit No. 1 (OL) and Unit No. 2 (CP)

Summary of Meetings with the Applicant ¢n January 29, 30, 31 and
February 1, 1974."

Although this document treated such areas of concern as electrical systems,
diesel generators, and cables and connectors, there was no mention of

the Staff concerns about possible inadequacies of off site and on site
power in the FPL system as mentioned in the Parr ilemorandum of Aug. 14, 1974.
Nor did the Staff ever advise the St. Lucie Intervenors of these ina-
dequacies until Mr. Pollard brought the matter to 1ight in his 1etter
of October 13, 1977.

Therefore, the L1cen51ng Board in retrospect was denied an opportunity
to hear a serious safety issue, and Intervenors vere apparent]y deprived
of their right to litigate a serious safety issue concerning the St. Lucie 2
reactor thatrcould-havetatpot@ntial~catastrophic effect on the millions
of people_residing on the Florida "Gold Coast".

. An investigative effort so lacking in quality and depth cannot
go unchdallenged. If I, as counsel pro se for the St. Lucie 2 Intervenors,
failed to criticize this report, I myself would be derelict in my res-
ponsibility to myself and my clients. .

The failure of the 0IA to address or properly include, in their
investigation, the St. Lucie 2 proceeding, the only one contested, or
any pr1nc1pals representing or potentially representing a point.of view
at variance with the Staff or Utility and their continuing failure to
do so compells the logical conclusiop that, this far, the mandate of
the Commission to investigate this matter has not been carried out to
put it in the vernacular-NOBODY ASKED THE INTERVENORS.

Nobody even asked FPL's Dr. Uhrig allegedly conversant with the
AEC Staff over concern the investigation m1ght touch St. Lucie 2 con-
tested proceedings.

Meanwhile potentially serious failures of offsite power continue
to occur at the St. Lucie site on Hutchinson Island, the most recent
occurring on May 14, 1978.

Since so much time has elapsed with so 1ittle fruitful result and
since the utility has accelerated their work schedule (See Motion for
Stay) the St. Lucie 2 Intervenors are-filing, herein, a Motion for a
New Contention and Motion 'for ‘Stay before both the Commission and Appeal

Board, since there is some confusion over which is the proper forum to
bring such motions.
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'u «» It is the pos1t10’of the St. Lucie Intervergs that the matter
is proper]y before the Appeal Board and it is to that Body that the
accompanying motions are primarily directed.

This conduct of the Commission in its investigation of itself--i.e.
-its failure to askithe”St. Lucie Intervenors for their views or failure
to even give those Intervenors any formal opportunity to express a
view which might be at a variance with the official Commission line
appears to be probative of the thesis of Mr. Pollard that "it appears
the agency acted to suppress information concerning safety hazards’
. . at nuclear power plants’.

The question begs: why did OIA so restrict: d the scope of the
St. Lucie investigation to Unit 1? 1Is this a further manifestation of
the "pattern of misconduct” referred to by Mr. Pollard? Can a federal
regulatory agency given its mandate to protect the health and welfare ‘
of the public legally and morally d Tess than fully investigate and :
declare its own efforts?

The St. Lucie Intervenors anxiously await the answers to these
questions and beseech this Commission to perform those non discretionary

duties mandated by the Congress.

Martin Harold Hodder
’ Counsel pro se and for Petitioners
e o ., 1131 N.E. 86 Street
. ) ) Miami, Fla. 33138
Tel. No. (305) 751-8706

cc: William D. Paton, Esquire

" " "Norman A. Coll, Esquire
Harold F. Reis, Esquire
Department of Justice




