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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

8/12/80 _,,,. 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

IN THE MATTER .OF 
COMMONWEALTH EDISON CO. 
DRESDEN STATION, 
Units 2 and 3 
Amendments to Facility 
Operating License Nos. 
DPR-19 and DPR-25 (Increase 
Spent-Fuel Storage Capariity) 

) 
) 
) 
) 
) 
) 
) 
) 

Docket Nos. 50-237 
~cr--24£0>. 

APPLICANT'S RESPONSE TO 
.INTERVENOR'S AMENDED CONTENTIONS 

Applicant, Commonwealth Edison Company, hereby 

responds to the set of Amended Contentions submitted on 

August 4, 1980 by Intervenor, the State of Illinois. Appli-

cant has no objection to Intervenor's substitution bf these 

Amended Contentions for the set of contentions originally 

filed with its. Petition to Intervene on September 8, 1978. 

However, Applicant moves .to strike Amended Contentions A, 

. -
'• 

-:.··: 

B~ D and E for the reasons stated in Part iI of this Response. 

I. STATEMENT OF FACTS 

.On May 11, 1978 Applicant applied to the Nuclear 

Regulatory Commission for permission to install new spent 

fuel storage racks in the two spent fuel pools associated with 

Units 2 and 3 of the Dresden Nuclear Power Station. The 
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proposed new storage racks would increase the available 

spent fuel storage capacity from 1420 to 3780· fuel assemblies 
• 

per pool. The proposed Dresden storage racks are similar 

to ~hose which were the subject of this Board's Initial 

Decision in Commonwealth Edison Company (Zion Station, 

Units 1 and 2) LBP-80-7, 11 NRC 245 (1980), in that the 

Dresden racks are constructed of stainless steel tubes 

which contain Boral, a neutron absorbing material. 

On August 11, 1978, the NRC. issued a "Notice of 

Proposed Issuance of Amendments to Facility Operating 

Licenses," 43 Fed. Reg. 35763. On September 8, 1978, the 

State of Illinois filed a timely Petition to Intervene. On 

September 18, 1978 and September 28, 1978 Applicant and the 

NRC Staff, respectively, filed answers to the Petition to . 

Intervene, both admitting that the State of Illinois is an 

appropriate party to participate in this proceeding. On 

·September 21, 1978 a Licensing Board was established to rule 
. . 1/ 

on the State of Illinois petition to Intervene.- However, 

this proceeding has been in abeyance pending the NR.C Staff's 

production of its Safety Evaluation Report .and Environmental 

Assessment. These documents, supporting Applicant's proposal, 

were issued by the Staff on June 6, 1980 and sent to the 

Board on June 27, 1980. 

!/ On July 30, 1979, Mr. Wolf was substituted for 
Mr. Luton as Chairman of this Licensing Board. 44 
Fed. Reg .. 45496. 
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On July 22, 1980 at Applicant's request the Board 

set a prehearing conference for August 19, 1980. On August 4, 

1980.Intervenor filed a set of Amended Contentions, withdrawing 
• 

the contenti6~s originally filed with its Petition to Inter

vene on September 8, 1978. 

II. Memorandum in Support of Motion to Strike 

Applicant has no objection to Intervenor's sub

stitution of Amended Contentions at thl.s time. However, 

Applicant moves to strike Amended Contentions A, B, D-arid-

E for the reasons stated below. Applicant believes Inter-

venor's remaining Amended Contentions, with some minor clari-

!ications which can be agreed upon at the Preliminary Con

ference, are appropriate for litigation in this proceeding, 

although 6f course Applicant does not concede that there is 

any basis in fact for th~ concerris stated therein. 

Amended Contention A states: 

A. Appl~cant has not sufficiently demonstrated a 
need for the spent fuel pool storage expansion. 

1. It has not been demonstrated that 
failure to grant the license amendment 
would compel. shutdown of Desden Units 2 
and 3. 

2. There has been no demonstration th~t 
shutdown would adversely affect the community 
currently being served by Dresden Units 2 
and 3. Applicant has not sh6wh that its 
generating capacity cannot satisfy demand 

·if Dresden Units 2 and 3 are shut dowri. 
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3. No analysis has been performed of 
the costs of replacing Dresden 2 and 3 
power output with power from existing fossil 
fuel plants. · . 

This Board held in the Zion spent fuel case that 

in the absence of any significant effect on the human environ-

ment, it was not required by law to consider the alternatives 

of shutting down.or curtailing the output of Zion Station. 

Commonwealth Edison Company (Zion Station, Units 1 and 2), 

LBP-80-7, 11.NRC 245, 255-6, 294-5 (1980). This finding was 
. - -·--· ... '-- ...... ---- . 

compelled by applicable NRC precedent. See.Portland General 

Electric Company (Trojan Nuclear Plant), ALAB-531, 9 NRC 263 

(1979); Consumers Power Company (Midland Plant, Units 1 and 

2) ALAB-458·, 7 NRC 155, 161-3 (1978). And, since this Board's 

·Initial Decision in.Zion
1
supra, the Appeal Board has reaffirmed 

that this remains--the ·law: 

There is rio obligation to search o~t p6ssible 
alternatives.to a cotirse .which itself will. · 
not either harm the environment or bring into 
serious question the man~er in which this 
country's resources are being expended. 

Viiginia Electric
1

and Power Company (Noith An~a Nuclear. 

Power Station, Uni t.s 1 and 2) , · ALAB-584, NRC 

(March 24, 1980), quoting Trojan, supra, 9 NRC at 266. 

Iri this case, the NRC ~taff 's conclusion, supported 

by its environmental impact apptaisal, .is that the proposed 

storage rack replacement will not significantly affect the 
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• 
quality of the human environment. Intervenor ·apparently 

does not challenge that conclusion.~/ Accordingly, there is 

no legal requirement to rehearse the benefits from continued 

operation of Dresden Station, Units 2 and 3. That issue was 

thoroughly considered when the Dresden units were licensed, and 

absent some allegation that the proposed action signif i-

cantly changes the environmental impact of continued operation, 

the same ground need not-be replowed in this proceeding. 

Trojan, supra, 9 NRC 263, 266 n.6. 

Applicant wi~hes to emphasi~e that in dismissing 

Intervenor's Amended Contention A, this Board would not be 

limiting its own power to inquire_ into any serious environ

mental matler pursuant to 10 CFR §2.760a. And of course 

____ another forum exists -- the Illinois Commerce Commission 

in which.the economic issues Intervenor seeks to raise can be 

addressed, and addressed more appropriately. 

Amended Contention B states: 

B. Applicant -has ~ade no showing that it will 
be technically and financially capable of meeting 
the costs of eventual-disposal of the waste 
resuiting from the spent fuel _that it iritends 
to store in the proposed spent fuel racks. 

. . . . . . . 

~/ Intervenor has withdrawn its original coritention.l, 
which read: 

Approval of the proposed ~icense amendment would 
be a major action of the_ Commission signifcantly 
affecting the quality of the human environment in 
Illinois. The National Environmental Policy Act 
of 1969 as amended requires the Licensee to submit 
an environmental report and requires the Commission 
to prepare an environmental impact statement with 
respect to the proposed license amendment. 
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• 
1. Applicant should submit cost evaluations 
for handling, transportation, storage, 
disposal, and permanent surveillance of the 

• spent fuel waste. 

2. Applicant should be required to pro
vide a fund or security to cover the cost 
of waste disposal. · 

Amended Contention B is inadmissable because it 

appears to raise technical and economic issues which the 

Commission has expressly reserved for consideration in the 

generic "Waste Confidence" proceeding, 44 Fed~ Reg. 61372, 

69173 (October 25, 1979). 

The Waste Confidence proceeding will focus 

economic is.sues in a somewhat limited fashion; that is, a 

waste disposal model will not be considered realistically 

available if it would be prohibitively ef{pensive t'o build 
. . 

and operate a. W9-Ste repository. 44 Fed .. Reg. 61372, 61373. 

Intervenor's Amended Contention B appears to go somewhat 

beyond this in that it suggests that even if there is 

reasonable assurance that a practicable, financially viable 

system of waste disposal can be established in a timely 

manner, Applicant may not be financially capable of con-

tributing its fair share to meeting the costs of such dispos~l~ 

This additional aspect of Amended Contention B 

does not make it any more appropriate for consideration in 

this proceeding. The risk.that any individual licensee may 
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• 
not be able to reimburse the Federal Government for the full 

costs of disposing of its nuclear waste is a financial ~isk, 
• 

not a safety or environmental risk within the jurisdiction 

of the NRC. See Consumers Power Company (Midland Plant, 

Units 1 and 2), ALAB-458 7 NRC 155, 161-3 (1978). This 

financial risk is a matter of concern for the. Unit~d States 

Departrn~nt of Energy, but this possibility should not 

concern the NRC as long as the NRC is confident that the 

overall bill can be paid, and the waste safely disposed of. 

Moreover, Cornmonwealth,Edison will not be paying 

the entire nation's waste disposal bill. Therefore, the 

amount of any waste disposal fees and requirements for security 

to be provided by each licensee would have to be addressed 

generically through rulemaking, rather than by this Licensing 

Board, even if the NRC had jurisdittion over these issues. 

Accordingly, Amended Contention B fails to state a 

claim for which relief can be granted in this proceeding 

and should ~e dismissed. 

Amended Contention D states: 

D. Since the Application and supporting 
documentation do not include anti-sabotage and 
security plans, there is no assurance that 
adequate protection exists for the additional 
fuel to be stored. 

Amended Contention D must be dismissed because on 

its face it fails to state any nexus betw~en the proposed 
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spent fuel pool modification and the Applicant's security 

plan. Absolµtely no basis is set forth for believing that 
• 

any changes to Applicant's security plan are necessary as a 

result of the proposed amendments. As.this Board is aware, 

Intervenor was unable to show any such nexus between spent 

fuel pool modifications and security in the Zion case. 

Commonwealth Edison Company (Zion Station Units 1 and 2), 

LBP 80-7, 11 NRC 245, 283-85. 

The Appeal Board has emphasized that "[S]ecurity 

Plans are indeed sensitive The Plan's "relevancy" 

must be demonstrated by the party seeking access to the 

plan." Pacific Gas and Electric Company (Diablo Canyon 

Nuclear. Power Plant, .Units 1 and·2) ALAB-410, 5 NRC 1398, 

1403-4 (1977). In Diablo Canyon, the intervenor was seeking 

discovery of the security plan pursuant to 10 CFR §2.744. 

The Appeal Board stated: 

"In the context of a request by an inter
venor for access to a security plan, we read 
that provisions as contemplating that only 
those portions of a plan which intervenor 
can.demonstrate are relevant to its conten
tions should be released to it . 
Using the conten~ion requirement.of 10 
CFR §2.714(a} as a guide, a mere conclusory 
statement of relevance will not suffice; 
-0ne seeking to examine a portion of a 
security plan must show a relationship 
between his content~on and the specific 
portions of the plan he wishes to review." 

5 NRC at 1404. The same strict standard of relevancy must be 
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applied in determining the acc~ptability of Intervenor's 

Amended Contention D . 
• 

The concern about disclosure of sensitive informa-

tion expressed by the Appeal Board in Diablo Canyon was 

ratified when on June 30 of this year Congress enacted the 

1980 NRC Appropriations Act, P.L. 96-295. Section 207 of 

that Act, adding Section 147.("Safeguards Information") to 

the Atomic Eneigy Act of 1954, gives the NRC the authority 

by regulation to prohibit or restrict the unauthorized dis-

closure of sensitive security information. The Commission 

has not yet had a chance to implement this authority, and 

to decide to what extent it wishes safeguards information 

to be a.ddressed in licensing proceedings. This in itself, 

in Applicant's view, is a reason for licensing boards to be 

somewhat circumspect.in accepting security issues for·litigation 

at this time, where such issues have no clear relevance to 

the subject matter of the hearings. 

Applicant wishes to make it clear that it has no 

objection to providing a tour of the Dresden Station's 

security system to attorneys from the Illinois Attorney 

General's office, nor does it object to' discussing its 

security plans with appropriately qualified experts from 

Illinois law enforcement agencies (subject of course to NRC 

Staff clearance). Indeed, the State of Illinois and Applicant 
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agreed to such a compromise in the Zion case. Applicant 

objects to Amended Contention D because when a State parti-

cipates as ~ party in NRC proceedings, its contentions must 

be judged by the same rules as those of any other party. 

Public Service Company of New Hampshire (Seabrook Station, 

Units 1 and 2) CLI-77-25, 6 NRC 535 (1977); Gulf States 

Utilities Company (River Bend Station, Units 1 and 2), ALAB-

317, 3 NRC 175 (1976). It would be extremely unfortunate if 

by admitting Amended Contention D, this Board were to set a 

precedent that similar unsupported conclusory allegations 

filed by any intervenor are sufficient to compel disclosure 

of sensitive security information in NRC licensing proceedings. 

Amended Contention E states: 

E. The Application and the NRC Staff's Safety 
Evaluation Report and Environmental Impact 
Appraisal are inadequate in that they do not 
discuss an accident such as actually occurred 
at the Three Mile Island Unit 2 facility, as 
it applies to the reracked Dresden spent fuel 
pools, or other posiible accidents hitherto 
called "Class 9" (See 45 F.R. 40101, June 13, 1980, 
withdrawing Proposed Annex to 10 C.F.R. Part 50, 
Appendix D) ; there is no analysis of the conse
quences of such an accident, of their effect on 
the cost-benefit balance for the facility, or 
of measures to prevent or mitigate the occurrence 
or effects of such an accident. See NUREG/CR-0722, 
ORNL/NUREG/TM-287/RI "Fission Product Release 
from Highly Irradiated LWR Fuel"; See also Webb, 
R. , "An Analysis of the Accident Hazards of . 
Storing Highly Radioactive Spent Fuel Rods in 
Spent Fuel Storage Pools at Nuclear Power Plants~ .. ", 
April 3, 1979; and Webb, R., "Accident Hazards 
of Spent Fuel Storage at the Salem Nuclear 
Power Plant", February 1979 and April 1980. 
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Amended Contention E is inadmissible for numerous 

reasons. To the extent it argues generally that the Staff's 

Environmenta~ Impact Appraisal is inadequate because it 

fails to discuss Class 9 accidents, the contention constitutes 

an impermissible attack on the Commission's "Statement of 

Interim Policy" 45 Fed. Reg. 40101 (June 13, 1980) which 

limits consideration of severe, very low probability acci-

dents to environmental impact statements~ If Intervenor wishes 

to change the Commission's policy, it should submit comments 

on the Statement of Interim Policy as solicited by the 

Commission, and participate in the future rulemaking announced 

by the Commission in· its Statement of Interim Policy. 

To the extent Amended Contention E argues that the 

Staff's safety evaluation is inadequate because it fails to 

consider the prevention, mitigation or consequences of what 

it .cryptically refers to as "other possible accidents hitherto 

called 'Cl~ss 9'" (other than TMI), the contention utterly 

fails to meet the requirements of basis and specificity set 

forth in 10 CFR §2.714. As another Licensing Board pointed 

out last year, 

Accidents in Class 9 cannot be defined in terms of 
any particular sequence of events o~ occurrences 
or types of failure. Rather they embrace the 
totality of "more severe" accidents --of many 
different sorts -- which do not fall within the 
other classes. They represent "an indefinable 
number of conceivable types of accidents which are 
more severe than the design basis accidents of 
Class 8. 11 
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Pennsylvania Power and Light Company and Allegheny Electric 

Cooperative, Inc. (Susquehanna Steam Electric Station, Units 1 
• 

and 2) LBP-79-29, 10 NRC 586, 588 (1979), quoting Long Island 

Lighting Company (Shoreham Nuclear Power Station), ALAB-156, 

. 6 AEC 8 31, 8 3 4-3 5 ( 19 7 3) . 

The purpose of the specificity and basis require-

ments in 10 CFR §2.714 is to provide the Applicant with a 

fair opportunity to know precisely what the issues are, 

exactly what proof, evidence or testimony is required to 

meet the issues and exactly what support the intervenor 

might intend to adduce for its allegations. Gulf States 

Utilities Company (River Bend Station, Units 1 and 2), 

ALAB-444, 6 NRC 760, 771-2 (1977). The cryptic ref~rence 

in Amended Contention E to "other possible accidents hitherto 

called 'Class 9'" utterly fails to perform that func_tion and 

should be struck. Elem~ntal fairness r~quires that Intervenor 

should explain which particular "Class 9" accidents it seeks 

to litigate, the bases for its concerns that such specific 

accidents may occur, ~nd the nexus or relationship it ~ees 

between such accidents and the reracking of the Dresderi 

spent fuel pools.~/ 

ll We also note that the Corrunission has expressed its 
intention to reexamine the prevention and mitigation 
of accidents beyond current design bases through 
rules and rulemakings on emergency planning, siting, 
and so-called degraded core cooling and core melt 
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Finally, while the references in Amended Conten-

• tion E to "an accident such as actually occurred at the 

Three Mile Island Unit 2 facility, as it applies to the 

reracked Dresden spent fuel pools" and to certain voluminous 

NUREG documents and articles by Dr. Richard Webb are somewhat 

obscure to Applicant, nevertheless they suggest the possi-

bility of an admissible contention. If what Intervenor is 

driving at is the possibility of a loss of water accident in 

one or both of the Dresden spent fuel pools due to water 

boiling away due to a reactor accident which precludes human 

access to the spent fuel pools for an extended period of 

time, Applicant believes that it can address that accident 

scenario and show that it is not credible. Similarly, 

Applicant would have no objection to describing, as it did 

in the ~ion case, the design and/or engineered safety 

features which decrease the likelihood of such a spent fuel 

pool loss of water accident caused by mechanisms other than 

boil-off. ·However, Applicant strongly believes that it 

should not be forced to guess whether this interpretation 

of Amended Contention E is what Intervenor has in mind. 

ii Cont'd. 

accidents .. 45 Fed. Reg. 40101, 40103-4 (June 13, 1980). 
Obviously such rulemaking proceedings are more appro
priate fora in which to address redesigning nuclear 
power plants to prevent or miiigate severe accidents 
unrelated to, or only tenuously related to, the 
proposed spent fuel pool reracking. 
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Accordingly, Amended Contention E should be struck and 

redrafted to.comply with the specificity and bases require-

ments of 10 CFR §2.714. 

ISHAM, LINCOLN & BEALE 
Suite 4200 
One First National Plaza 
Chicago, Illinois 60603 
(312) 558-7500 

Respectfully submitted, 

. , j 
·, ·1 , • '\ ~ ·,· I;.· 
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CERTIFICATE OF SERVICE 

I hereby certify that Applicant's Response to 
Intervenor's Amended Contentions have been served on the 
following by deposit in the United States mail, first 
class, postage prepaid, this 13th day of August, 1980: 

John F. Wolf, Esq. 
3409 Shepherd Street 
Chevy Chase, Maryland 20015 

Dr. Linda W. Little 
5000 Hermitage Drive 
Raleigh, North Carolina 27612 

Dr. Forrest J. Remick 

Susan N. Sekuler 
Assistant Attorney General 
Environmental Control Division 
188 West Randolph Street 
Suite 2315 
Chicago, Illinois 60601 

Richard Goddard 
Office of Executive Legal Director 
U.S. Nuclear Regulatory Commission 305 East Hamilton Avenue 

State College, Pennsylvania 16801 Washington, D.C. 20555 

Atomic Safety and Licensing 
Board Panel -

U.S. Nuclear Regulatory Commission 
Washington, D.C. 20555 

Docketing and Service 
U.S. _Nuclear Regulatory Commission 
Washington, D.C. 20555 
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