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UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of ) 
) 

HOUSTON LIGHTING AND POWER ) 
COMPANY ) 

) 
(Allens Creek Nuclear Generating ) 

Station, Unit 1) ) 

ORDER RULING UPON 
INTERVENTION PETITIONS 

Docket No. 50-466 . 

Our Memorandum and Order datecl November 30, 1978 sets forth the 

procedural background of this case. For the purposes of the instant 

Order, it is necessary only to note that (a) after publication of a 

Notice of l nterventi on Procedures on May 31 , 1978 · ( 4.3 Fed. Reg. 23, 666) , 
. 11 

five petitions· for leave to intervene were filed, (b) after publication 

of a Corrected. Notice of Intervention· Procedures on September 11, 1978 

( 43 Fed. Reg. 40, 328), numerous peti ti ans for 1 eave to intervene were 

filed, (c) petitioners were notified that their petitions must be supple

mented by a list of contentions which should be limited to those matters 

that had arisen because of changes in the proposed plans for the Allens 

Creek Nuclear Generating Station (ACNGS) and to new evidence or new 

1/ One of the five initial petitioners, the State of Texas, was allowed 
to continue to participate in this proceeding as an interested State pur
suant to 10 C.F.R. § 2.715(c). (Memorandum and Order of August 14, 1978). 
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infonnation thathad nof been available prior to the Appeal Board's 

Memorandum and Order of December 9, 1975, ALAB-301, 2 NRC 853 (1975), 

and that (d) during the course of the Special Prehearing Conference 

held on·Novei;iber .17 and 18, 1978 (Transcript pages 335-703) petitioners 

for leave to intervene were allowed, inter alia, to respond to the 

Applicant's and Staff 1 s objections to their interest and/or proposed 

contentions. 

For a petition for leave to intervene to be found acceptable, 10 

C.F.R. § 2.714(a)(2) requires that " ... petition shall set forth with 

particularity the interest of the petitioner .•• , how that interest 

may be ~ffected by the results of the pro.ceedi ng . . · . , and the specific 

aspect or aspects of the subject.matter of the proceeding as to which 

petitioner wishes to intervene." In Portland General Electric Company, 

et. al. (.Pebble Springs Nuclear Plant, Units l and· 2), CLI-76-27, 4 NRC 

610, 613 (1976), the Corrmission stated that, to have standing, a petitioner 

must satisfy two tests - one, some injury must be alleged ttia~ has occurred 

or will probably result from·the action involved, and, second, an interest 

must be alleged that is "arguably within the zone.of interest" protected 

·by the statute. Further, in order to be admitted as a party, not only 

must a petitioner's contentions be limited to those matters that have 

arisen because of changes in the proposed plans and to new e·vidence or 

new information, but his contentions·must set forth as well the bases for 
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each contention with reasonable specif~city as required by l·a C.F.R. 
2/ 

§ 2.714(b).-

TEXAS PUBLIC INTEREST RESEARCH GROUP 

A. Interest 

PIRG asserts that it has standing in that 

severa 1 i denti fi ed members of its State Board of Di rectors and s·evera 1 

of its identified contributors, who live within twenty to fifty miles 

of the proposed plant, will b.e subjected to radioactive emissions from 

the proposed plant, which would significantly endanger their health. 

It lists those health and safety matters as to which it wishes to inter

vene. To this extent, we deem that PIRG has provided sufficient standing 

for intervention in its first and second amendments to its petition for 

leave to intervene. 

B. Contentions 

on·September 26, 1978, pursuant to a Stipula

tion between Staff and PIRG, (a) the Staff agreed that PIRG had met the 

interest requirements of§ 2~714, (b) Staff agreed in partand objected 

in part to the admissibility. of 11 PIRG contentions, (c) PIRG withdrew 

all other contentions previously advanced, and (d) the Staff reserved 

the right to oppose on the merits PIRG's contentions at the forthco~ing 

f.! Hereinafter, in. our discussion, we will merely summarize the contentions. 
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3/ 
hearing.- While the stip~lation is binding upon the parties thereto, 

we do not deem that we are bound thereby. 

1. In substance, based upon six reasons, PIRG asserts that 

the South Texas site is an obviously superior alternative to the Allens 

Creek site. Applicant objects to the admissibility of this contention 

in that it is not based on new evidence or information which was unavail-· 

able prior to December 9, 1975. However, the initial decision authorizing 

the construction of the South Texas Project, Units 1 and 2, was not issued 

until December 17, 1975 (2 NRC 894) and thus, prior to that date, it would 

have been conjectural to have raised this contention in the instant~tase. 

Indeed, pp. S.9-10 and 9-11 of the Final Supplement to the FES reflect 

that the South Texas site previously had not been considered as· an alter

nate site. The contention is admitted as an issue in controversy. 

2. In substance, PIRG alleges that, because of reduction in 

size and changed location, the cooling lak~ will be useless as a viable 

recreational fishery. Obviously this contention is bottomed upon ~hanges 

in proposed plans and is therefore admissible, but only as to subconten

tions b, c, d and e. The essence of subcontentiqn a .. is admitted as an 

issue in our discussion of Contention 4, infra. Subcontentions f. and 

g. have been discussed in.1indings 39, 40 and 41 of our·Partial Initial 

Decision (PIO), 2 NRC 776 (1975)·, and in our judgment the.change in 

temperature regimes described in the new design is insufficient to disturb 

3/ In its submissions to this Soard, Applicant argued that PIRG lacked 
star.di'ng.and that none of its contentions was admissible. 



( 

• 

- 5 -

these findings. 

3. PIRG alleges that a cooling tower would be a preferred alter

native to the· proposed cooling lake. This contention is·not based 

upon new ~vidence or information, and, indeed, was considered in 

finding 64 of our Partial Initial Decision (PIO), 2 NRC 776 (1975). 

This contention is inadmissible and is rejected. 

4. PIRG asserts that, if the cooling lake is approved by the 

Board, we should require that it be redesigned to extend the dam north

ward in order to capture more runoff for the lake and to improve fish 

spawning. We admit this contention.·. It is groun.ded upon a change in 

. the plans for the lake. 

5. · In ·substance, PIRG alleges that neither Applicant nor Staff 

has g1ven adequate consideration' to the combustion of solid waste as an 

alternative· energy source, especially in light of the fact that only 

one nuclear unit is now proposed. Applicant points out that solid waste 

combustion generation is not a new principle and that, at page 6 of the 

Stipulation, PIRG admits that such faci 1 iti es have operated successfully 

in Europe for over forty years. However, we admit the contention since 

it is predicated upon a change in design - viz. that while th~re was not 

enough solid waste being generated in Houston in 1975 to totally replace 

or to have a significant impact upon the amount of power Applicant pro

posed to generate with two nuclear units, combustion of solid waste 

is a viable aiternative replacement for the generation of electricity 

by one nuclear unit under the changed plans. 
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6. PIRG alleges that the Final Environmental Statement and 

the currenf Safet~ Evaluation Report do not consider the effects of a 

large airplane crashing into the containment vessel. It avers that the 

FP.;.. now indicates that large plane traffic has increased at least thirty 

petcent in the lasf three years and will be several h~ndred percent 

higher before the plant is· closed in about forty years, and ·that new· 

airports hav~ been proposed to be constructed much closer than present 

airports. Applicant contends that the contention is vague, speculative 

and not based upon new infonnation. We disagree. While it is not our 

function to reach the merits.of this contention at this stage o~ the 

proceeding (Mississippi Power and Light Company (Grand Gulf Nuclear 

Station, Unfts land 2), ALAB-130, 6 AEC 423, 426 (1973)), PIRG has made 

at th.is stage the necessary showing of new irifonnation. · The contention 

is admitted. However, to the extent that this contention implicitly 

or expressly ~elates to intentional airplane crashes, it is rejected as 

constituting a challenge to 10 C.F."R. I -73.55 -since this act ot: sabotage 

is not one against which the plant must be protected. Such a challenge 

is impennissible under ·10 C.F.R. § 2.758 since there is no showing of 

special circumstances which would pennit such a challenge. 

7. PIRG avers that energy conservation has not been adequately 

considered as an alternative to the proposed facility. The contention 

~s admitted as an issue in controversy. While we agree with the Appli

cant that "energy conservation" is not a contention of recent vintage · 
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and :hat the instant contention is not based upon new information or 

evidence previously unavailable, Applicant 1 s change in its design plans 

(i.e., cieleti·on of one unit.) militates in favor of hearing evidence 

:.ipor. this issue. 

8. PIRG asserts that the licens~ should be conditioned upon 

the incorporation of an automatic redundant scram in the plant's design 

because Applicant will not have experienced operators who could respond 

in the event of Anticipated Transients Without Scram, which occur more 

often in new reactor designs. The. contention is rejected as being 

~rerr.ature - the experience and qualifications of operating personnel 

are examined in depth by the Staff at the operating license application 

stage. Miss·issippi Power andlight Company and Middle South Energy, Inc. 

(Grand Gulf Nuclear Station, Units land 2), ALAB-232, 8 AEC 635 (1974). 

Further, to the extent· that the contention implicitly questions the A"J'\.IS 

design, it should be- noted that, pursuant to Gulf States Utilities 

Company (Rive~ Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760, 775 n. 

28 (197i), via the vehicle of the SER 9r by other evidence, the Staff· 

must set forth its perception of the nature and extent of the relationship 

between each significant unresolved generic safety question and the 

eventual operation of the reactor under review. 

9. PIRG asserts that the Staff in its NEPA evaluations, has 

inaccurately concluded that~ nuclear power alternative is less costly, 

Jc:~ economically and environmentally than coal-fired power generation. 
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It supports this assertion by claiming that nuclear plants operate at 

only 50 percent of their planned capacity while coal-fired stations pro

duce at_ 70 percent capacity; that capital costs of coal-fired plants 

planned by other Texas utilities are 40 percent less than those projected 

by Applicant and Staff, and prospects of using lignite fuel would be a 

further saving in operating costs. Furthermore, PIRGa~serts that by 

using small coal-fired units for peak loads, installation of solar heat

ing and cooling units in the power grid would be encouraged, thus being 

an environmental benefit in contrast to the environmental liability of 

a base load nuclear station. We reject this contention. It is ,pre

dominantly based on economic costs of coal v. nuclear plants~ It 

appears to assume the utility is promoting the more costly means (i.e. 

nuclear) of providing the power 'needed by its consumers .. We are not 

called upon to substitute our judgment for that of the utility and its 

supervising State regulatory commission in determining the most financially 

advantageous way for a utility to supply its customers' need for power. 

However, under NEPA we are obliged to weigh envtronmental costs among 

feasible alternatives for meeting power needs. Here cost balancing is 

important only to the extent it results in an environmentally' superior 

alternative. Consumers Power Company (Midland Plant, Units l and 2), 

ALAB-458, 7 NRC 155, 162-163 (1978). PIRG's assumption that small coal-

fired· stations to supply peaking power would be environmentally less 

costly by somehow encouraging mo~e use of solar energy is speculative at 

best. It is supported only by citing a 1977 study by Kahn which "indicates" 

. ··.' 
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such stations 11 will be more like.ly to .encourage" supplemental solar 

units in the power grid. 

Though we reject this contention, we have a Board ques

tion to be addressed by the.staff and/9r Applicant. Do the availability 

of lignite and the environmental costs of i1;s use justify its considera

tion as an alternative fuel to supply Applicant's needs? 

10. PIRG asserts that Applicant has not demonstrated compliance 

with 10 C.F.R. Part 50, Appendix A, Criterion 31, with regard to inter

granular stress corrosion and cracking. The contention is rejected. 

The bibliography of the very report (NUREG 75/067) .dated December, 1975 

that PIRG relies upon _to show that ~here was new evidence upon this 

problem reflects that all the referenced documents were :available prior 

to December, 1975. The mere fact that PIRG was unaware of them prior 

to the issuance of rrnREG 75/067 does not convert them into being new 

infonnation. 

11. PIRG avers that Applicant has not adeq~ately assessed the 

effects of flow-induced vibration on jet pumps, spargers, fuel pins, 

core instrumentation and fuel rods. PIRG does not deny that information 

relating to these problems may have been available to others prior to 

Jece.-:iber, 1975 (Tr. 434). Both Staff and Applicant in their submissions 

ci:e doc~rnentation showing that these problems had been reported and/or 

:~s:Jssed prior to 8ece-:i:e:, 1975, and thus PIRG's unawareness does net 

se!'"ve to convert this .documentation into being new information. While 
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the contention is rejected, as noted in our discussion of Contention 8, 
' . 

supra, to the extent that any of these problems present significant 

unresolved generi.c safety questions with regard to the instant reactor, 

Staff is obliged to address them in the SER or in written testimony. 

On November 1, 1978, PIRG filed six additional contentions. 

Applicant and Staff objected to the admissibility thereof. 

Additional Contention 1. PIRG contends that the Final 
. . 

Supplement to the FES does ncit adequately discuss alternatives chosen for 

the transportation of construction related components to the site, speci

fically barge transport of large reactor.components. In its response, 

Applicant represents to us that its overla.nd transportati"on plans remain 

unchanged since the initial proceedings herein, and Staff ~dvises that 

the Applicant has not proposed barging of nuclear components to the site. 

The contention, being purely speculative and without specific basis~ is 

rejected. 

Additional Contention 2. PIRG asserts that the construction 

penni.t should be conditioned upon a reduction in gaseous radiation emis

sio~s to ensure compliance with 40 C.F.R. 190, and, in support, cites 

the EPA conments on the Draft Supplement to the Final Environmental 

Statement.at page S.A-6. EPA's comment reads as follows: 

Direct Radiation 

We recognize the difficulties associated 
with .trying to predict, in advance of 
station operation or even construction, 
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what the off-site direct radiation 
doses will be from nitrogen-16. 
Accurate dose estimates will prob-
ably not be available until results 
from the postoperational radiation 
monitoring program have been completed. 
It should be noted, however, that, based 
on the.dose estimations reported in the 
draft supplement, the direct dose to an 
individual residing near the site boundary, 
when added to doses from other sources from 
the plant could exceed EPA's standard for 
the uranium fuel cycle (40 C.F.R. 190). 
The Applicant should be advised that, in 
event pbstoperational experience indtcates 
actual off-site dose rates in excess of 25 
mrem/yr will be produced at close-in loca
tions where persons reside, corrective 
action·such as additional shielding or 
operational limitations may be ~equired in 
the future. ·The final statement should 
address direct radiation dose in the con
text of EPA's uranium fuel cycle standards. 
We believe ~hat direct radiation.doses to 
humans in the site environs can be controlled 
by proper plant design and layout. Thus, we 
urge the Applicant to consider carefully th~ 
design options ·to minimize the effects of 
this dose expo~ure pathway. 

As can be seen, EPA's comment only urges Applicant to 

consider carefully the design options to minimize off-site doses so as 

not to violate the standards in 40 C.F.R. 190. Said corrment did not 

state that the proposed plant would violate the regulation. Further, 

in issuing 40 C.F.R. 190, EPA concluded that(42 Fed. Reg. 2859, 

January 13, 19i7): 

In the case of light wa~er reactors, 
models and monitoring requirements for 

·> 
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demonstrating conformance with 
Appendix I of 10 C.F.R. Part SO 
are generally adequate for demon
strating conformance with these 
standards. 

Since there is no allegation by PIRG that Applicant either 

will not meet or is unable to meet the criteria of 40 C.F.R. 190 by 

satisfying the requirements of Appendix I to Part SO, there are no bases 

for the contention, and it is rejected. 

Additional Contention 3. PIRG asserts that the Ap~licant 

has not adequately complied with 10 C.F.R. SO Appendix E in ·that, the 

"evacuation description 11 fails to assure compatibility of proposed 

. emergency plans with site location respecting access routes, population 

and land use; that increasing population ~ensit1es, congestion of highways 

in the city of Houston and westward to the site and heavy recreational 
.. 

use-of .the park associated with ACNGS will result in an inadequ,te 

evacuation response in event 6f a maximum credible accident at ACNGS. 

We reject this contention. The Board has already determined, on the 

ba~is of population projections, that the effects of a large influx of 

transients using the recreational facilities associated with the site 

including the parks and lake would ''not significantly affect the Appli-

cant's ability to take appropriate protective measures on behalf of the 

populat~on (both transient and resident) in the event of an emergen:y". 

(~:J, 2 NRC 776, finding 84 at p. 799). In this context, an emerge~cy 

included considering the feasibility of evacuating the low population 

,1 
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zone (LPZ) which includes transients using the parks and lake t~ their 

maximum projected use. The LPZ in this case includes an area with a 

3.5 mile radius centered at the plant. The Appeal Board has held that 

there is no requirement that· consideration be given in a licensing 

proceeding to the feasibili°ty of devising an emergency plan for the 

protection of persons outside the low population zone. New England 

Power Company,· et. al. (NEP, Units 1 and 2) and Public Service Company 

of New Hampshire, et al. (Seabrook Station, Units 1 and 2)-, ALAB-390, 

5 NRC 733 (1977), ~nd the cases cited therein. Tnus; although PIRG 

might ha~e pre~ented evidence that more recent population projections 

and traffic congestions in the city of Houston and environs are greater 

than originally projected by Applicant and Staff, this is insufficient 

to require that we disregard the: Commission's position on the emergency plan. 

Additional Contention 4. PrRG asserts that Applicant has 

not provided adequate assurances to protect the proposed plant against 

sabotage, particularly because the site configuration of the plant facing 

the coo 1 i ng lake pro vi des sabotage poss i bil i ti es for scuba-equipped 

saboteurs and for other unspecified scenarios. Said acts of sabotage, 

PIRG alleges, might cause releases of radioactivity in excess of 10 C.F.R. 

lOO guidelines. This contention is rejected. We are unaware of any 

applicable regulation, and none has been cited by PIRG, that requires an 

.:..p;:il~cant for a construction per;-nit to submit at that stage preliminary 

sec~:ity plans which would consider and/or specify the exact measures 
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to be taken for safeguarding against radioactive releases resulting 

from sabotage. 

Additional Contention s~ PIRG contends that Staff's risk 

assessment of accidents is grounded on WASH-1400 (Reactor Safety Study) 

.and therefore defective, and that the ltcense should be deferred pending 

reassessment of values i~ the environmental risk analysis. Support for 

this contention is based on the. NRC's Rfsk Assessment Review Group Report 

issued September 1978, which describes certain defects in the methods and 

conclusion of WASH-1400. The Commission has this report under considera

tion, and has yet to determine whether any modification should be made 

in the current method of accident risk assessments. In any event, this 

3oard is not the appropriate forum before which to litigate the validity 

of the Risk Assessment Group Report as a basis for deferring further 

nu~lear plant licensing .. We reject the contention. 

We, however, ~a~e Board questions to be addressed by the 

Staff. Did the Staff use WASH-1400 in arriving at its conclusions regarding 

environmental risks, as stated in S.7 of the Supplement to the Final 

Environmental Statement? If so, do these conclusions need to be modified 

as to the result of recent criticisms (Lewis Report) of WASH-1400 and the 

~iRC 's recent policy statement regarding same? 

Additional Content~on 6. PIRG contends that the contain

~e1t vesiel will crack allowing the escape of radioactive gas in excess 

:·f 10 C_.F.R. 100 requirements because of Applicant's failure to account 

"';.1 
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for the Mannings roughness factor witnin the weir wall and vent pipe. 

The contention is rejected because, in the first place, there ·is no 

showing that this alleged problem has arisen because of changes in the 

proposed plans. Second, as conceded by PIRG (Tr. 454), this contention 

is not based upon new evidence or information not available prior to 

December, 197 5. 

PIRG is admitted as a party and certain of its contentions 

identified above are admitted as issues in controversy. 

WAYNE E. RENTFRO 

A. Interest 

· Mr. Rentfro asserts that he has standing because the pro-
. 

posed transmission corridor would be very near to his home and divide 

·; 

his property, because the transmission lines could present health· 

hazards to his family and horse, wo_uld cause personal discomforts, and 

would detract from the appearance of his neighborhood. (Amended petition 

dated September 22, 1978). He has provided sufficient standing. 

B. Contentions 

On September 29, 1978, pursuant to a Stipulation between 

Mr. Rentfro and Staff, (a) the Staff agreed that the petitioner had met 

the interest requirement, (b) Staff agreed that two contentions should 

be admitted as issues in controversy, (c) Mr. Rentfro withdrew all other 

.,, 
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contentions preyiously advanced, and (d) the Staff reserved the right 
4/ 

to oppose the contentions on the merits at the forthcoming ~earing.-

While the stipulation is binding upon the parties thereto, we do not 

dee~ that we are bound thereby. 

1. In substanc~, Mr. Rentfro contends that Transmission 

Corridor lA should be relocated because the population within a one mile 

radius of his home has increased from ninety-six people in 1974 to more 

than two hundred eighteen, because there are thirty-two new homes and 

six are being constructed, and because the ~opulation growth appears to 

be accelerating. (In passing we note that Petitioner has r'lot been 

authorized by the other hor::eowners to represent them and he ~annot act 

as a private attorney general to represent their purported interests. 

Portland General Electric Compan~, et. al. (Pebble Springs Nuclear Plant 

Units 1 and 2), ALAB-333, 3 NRC 804, 806 n. 6 (1976)). To the extent 

that Mr. Rentfro is ~ersonally affected, the issue has not arisen because 

of changes in the proposed plans for the plant or because of new evidence 

or information. Responding to a query by the Board during the course of 

the Special Prehearing Conference (Tr. 361), in a letter dated November 30, 

1978, Mr. R~ntfro advised that to his knowledge the proposed transmission 

route remains unchanged since the last hearing. The contention is 

reje:ted. 

4/ In its submissions, Applicant argued that Mr. Rentfro lacked standing 
~:-.: that his contentions were ir,ac::iissible. · 
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2. Petitioner contends that ~he Applicant has not ade~uately 

analyzed the potential health hazards associated with living in proximity 

to high-voltage transmission lines. After reading all of Mr. Rentfro's 
5/ 

submissions, including the one dated December 26, 1978,-we conclude that 

he has not expressly shown that the health hazards contention is based 

upon new evidence or information that significantly alters information 

that had been available prior to December, 1975. Furthermore, Mr. Rentfro 

has made no attempt to connect the applicability of studies on 675 kVA 

and 1000 kVA lines to Applicant's 345 kVA lines. The contention is 

rejected. 

While Mr. Rentfro is not admitted as a par~y, he may, if 

he so desires, make a limited appearance statement pursuant to 10 C.F.·R. 

§ 2.715(a). 

T. PAUL ROBBINS 

A. Interest 

In his submissions of June 30 and August 28, 1978, Mr. Robbins 

asserts that the proposed nuclear plant will cause economic hardship to 

himself and the citizens of Texas by contributing to the depletion of the 

State's ~ater table. The Petitioner lacks standing and accordingly is 

not admitted as a party. In the first plac~,- he cannot act as a private 

-
'if We deny Applicant's Motion To Strike Mr. Rentfro's letter, filed on 
january 16, 1979. The letter was an untimely supplementation of the conten
tion but we, to date, have recognized tha~ pro se petitioners have not had 
su7ficjent .time to acquaint themselves with our Rules of Practice. However, 
all parties and petitioners are cautioned that they must comply hereafter 
1d ":h our Rules. 
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attorney general representing the alleged interests of other Texas 

citizens. Second, to the extent he alleges economic harm to himself, 

allegations of economic harm which do not specify an environmental 

relationship, do not come within the "zone of interest" protected by 

the Atomic Energy Act. Portland General Electric Company (Pebble 

Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610~ 613-14 

(1976); iennessee Valley Authority (Watts Bar Nuclear Plant, Units 1 

and 2), ALAB-413, 5 NRC 1418; 1420 (1977); see Chairman Rosenthal's 

opinion in Long Island Lighting Company.(Jamesport Nuclear Power Station, 

Units 1 and 2); ALAB-292, 2 NRC 631, 640 (1975). Finally, while in our 

discretion we could grant intervention where a petitioner shows signi

ficant ability to contribute on substantial issues of law or fact which 

would not otherwise be properly raised or presented (Pebble Springs, 

supra, at p. 617), Mr. Robbins has not shown that he has the expertise 

or information not available to other parties and, ~s indicated above, 

the Board has admitted PIRG. Contention l (suballegation 1 d.) which_ 

relates to the issue of water use. While not admitted as a party, Mr. 

Robbins may, .if he so desires, make a limited appearance statement pur-

suant to 10 C.F.R. § 2.715(a). 

JOHN F. OOHE8TY 

Armadiilo Coalition of Texas (ACi), 
Ho'Jston Chapter 

A. Interest 

By his submittals dated June 26, 1978, July 1978 (dated 
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June 9, 1976 but received by NRC on JuJy 6, 1976), ·and August 1978, 

Petitioner represents that he as an individual and as representative 

of _the Houston Chapter of ACT should haye standing in this proceeding. 

r~ames and addresses of three other members of said Chapter are pro

vided, with the further, but unsupported allegation that said members 

have authorized Petitioner to represent their interests. There is no 

evidence substantiating the official existence, form and purpose of a 

statewide entity called ACT, nor that said entity has duly authorized 

the fonnation of a H_ouston Chapter, not that said Houston Chapter has 

authorized Petitioner to be its leader or spokesman. Hence the Board 

must deny standing to ACT as an organization seeking intervention, 

but will grant the request that its members Elaine Carpenter, Paul Rowe, 

· and ',.Jayne Co 11 ins be permitted to make 1 imi ted appearances. 

We now turn to the question of the adequacy of the showing 

of interest of Mr. Doherty in his indiv~dual behalf. While Applicant 

would have us deny standing to Mr.;Ooherty, the Staff, in its September 19, 

1978 stipulation with Petitioner, asserts that the allegations of Mr. 

Doherty regarding standing are adequate, despite our inability to find 

further information that might overcome Staff 1 s previous opposition on 

this point on July 17, 1978. The Board grants standing to Mr. Doherty 

only in his own behalf, recognizing that ·his residence in the vicinity 

(~S 7.iies) cf the proposed plant site reflects at best a minimal 

'.lj 
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differentiation, with respect to the populace at large, of his .interest 

regarding hea 1th and ·safety concerns. 

B. Contentions 

(Per the above cited stipulation between Petitioner and 

Staff, which is binding only on the.parties thereto, seven proffered 

contentions (num_bered 1 through 7) remain to be addressed. Staff, in 

its response of September 29, ·1978 to its own stipulation would deny 

the admission of Contentions l, 2, 5 and 7. Applicant, in its response 

to said stipulation, dated November 13, 1978, would exclude all of the 

contentions. We now address these contentions.) 

1. and 2. These contentions allege~ in part, that the ACNGS 

will not meet the NRC's criteria.with respect to_maintaining radioactive 

release values as low as reasonamly achievable. Stated thusly, this 

might have been an acceptable contention had there been some basis pro

vided with reasonable specificity for the allegation and had the conten

tion-been proffered prior ~o Decemb~r, 1975. It meets neither criteria, 

nor is the existence of new infonnation cited to support its admission 

now-. These contentions further aliege, in part, that new (post December 

1975) medical findings show ah increased risk of radiation induced cancer 

such that a further reduction of radioactive effluent releases must be 

undertaken or else a pressurized water reactor should be employed. We 

need not address the me-rits or timeliness of the post 1975 medical 

findings because the thrust of these allegations is that the NRC's own 

' .; 
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regulations do not .provide adequate protection to the hea1th and safety 

of the public with respect to the operation of the proposed ACNGS. 

Such allegations constitute impermissible cl:lallenges to _Commission 

regulations, absent a showing of special circumstances. 10 C.F.R.· 

§ 2.758. Contentions 1 and 2 as stated in the above cited stipulation 

are thus deemed inadmissible and are rejected. 

On November 21, 1978, Mr. Doherty filed a pleading request

ing the admission of Contention l in amended form and requested that 

Appendix I to 10 C.F.R. Part 50 be waived as inapplicable to this 

proceeding. We. view the am1mded contention. as being virtually a new 

contention asserting that Houston's alleged inability to comply with 

national air quality standards ~or five years has impacts that combine 

synergistically with radioactive effluents from the p~oposed plant to 

produce a more serious threat to Petitioner's health than would derive 

from the plant effluents alone· (presumably petitioner h~re means a more 

serious threat than would derive f~om the sum of each impact taken 

separately): Setting aside any consideration of timeliness, we find 

that Petitioner has provided no basis ·whatsoever to support the allega

tion of synergism. Momentarily granting such a basis for sake of 

discussion, we find the amended contention to be without foun·dation 

since Houston's five-yiar time extensiort for air pollution compliance 

would seem to expire in advance of the readiness of the ACNGS for 

opera t.i on. 

.,, 
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The requested waiver of ~ppendix I, in order to be granted~ 

must meet the requirement of 10 C.F.R. § 2.758. We find significant 

deficiencies in Petitioner's motion. There is no ~rima facie showing 

that adherence to Appendix I would circumvent the purpose for which it. 

was adopted, namely, protection of the health and safety of the public 

with respect to radiological releases. Absent a basis (irrespective of 

merit) for the all~gation of synergistic impacts, the contention that 

things ought to be made better (than Appendix I provides) falls f~r 

short of the requisite showing. No plausible argument is 

advanced to connect Houston air pollution with ACNGS effluents fn a 

manner that credibly supports the claim of special circumstances. 

The Board rejects the admission of Contentions 1 and 2 

as stated in the stipulation, rejects the admission of the subsequently 

amended Conterition 1, and denies.the motion for the waivir of applic

ability of Appendix I of 10 C.F.R. Part 50 to this proceeding. We note 

that Staff and Applicant have concluded similarly. 

3. Petitioner contends that the· results of ce~tain tests on 

General Electric type fuel pins demonstra~e that the proposed energy 

density lim_it. for ACNGS fuel under normal operation is sufficiently high 

as to result in fuel clad rupture if a power excursion occurs; The con

tention lists certain consequences of said rupture and requests the 

i~Jcs~ticn of more tonservative operating parameters, especially since 

the 11 ..:.CJGS has more compact rods in each fuei bundle and a higher core 
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density than any other operating BWR in the United States 11
• We note 

that the Staff would admit this contention, whereas the Applicant 

would exclude it on the basis t_hat the test information predates the 

December 1975 starting date for qualification as 11 new 11 information. 

Applicant further disqualifies the test information because only one 

pin out of three neighbors showed a lower than expected clad perfora

tion threshold. We reject the contention because it is not based upon 

new evidence or information (Tr. 376) •. The mere fact that until the 

summary of 1978 Petitioner was unaware of this test information which 

had been published in 1970, does not serve to convert this data into 

becoming new information. Moreover, we reject the contention because 

Petitioner fails to take account.of the acceptance criterion limitation 

of 280 cal/gm energy density for prompt failure (NRC Standard Review 

Plan, Section 15.4.9, September 1975) as noted by Applicant; rather 

Petitioner seems to confuse the serious consequences of clad rupture 

with the significantly less serious ·consequences resulting from clad 

perforation, which might occur at energy density thresholds in the range 

of 147 to 175 cal/gm. Thus there is also a lack of an adequate basis 

for this contention. 

4. Petitioner addresses his perception of a need for Applicant 

to adopt mitigating measures appropriate to the resolution of the ATWS 

~eneric issue that "car, be incorporated in the design without modifica

tions to main components of the nuclear steam supply system (NSSS) 

~,, 
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during construction (1) to avoid additional costs and (2) to· assure 

full impl ernentation of the generic resoluti.on 11 (quoted from Conten

tion). The Staff would admit this contention, whereas Applicant 

rejects it on the basis that it is required to comply with NRt 

requirements. The Board observes that Petitioner has no basis for 

pfoscribing modifications to the NSSS and for requiring the avoidance 

of additional costs. Petitioner fails to provide any basis for 

challenging the compliance of Applicant with NRC requirements. We 

deny the admission of this contention but on our own initiative will 

require that the Applicant testify on the record as to its intent and 

wi 11 i ngnes s to comp 1 y with NRC requirements. 

5. This contention cites a.possible problem that relates to 

suppression pool hydrodynamic forces that might compromise the effec

tiveness of control rod drive mechanisms and travelling in-core flux 

probes .. Both Staff and Applicant would deny this contention on the 

basis that Petitioner ·has raised nothing not already known prior to 

December 1975. Applicant further notes that this concern was both 

identified and discussed by the NSSS vendor in a report dated July 1975. 

We are persuaded by the lack of new information to exclude this conten

tion. 

6. The potential for generating damaging missiles from the 

jreakup of the recirculating pump impeller in an overspeed situation 
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fcrr;:s the thrust of this contention, which requests a basis for 

assurance that such missiles cannot cause unacceptable damage. Staff 

wc~ld accept this contention; whereas Applicant rejects it on the 

jasis that there is no litigable issue based on new evidence, the damage 

mitigating measures having been dealt with in PSAR amendments of 1974. 

The contention is not based upon new evidence and accordingly we reject 

it. 

7. Petitioner alleges that the possibility of the ECCS having 

to call upon suppression pool water for post accident core cooling 

causes -- by virtue of the relatively low temperature of this water 
• 

an unneces·sarily high risk to his safety and environment interests. The 

low temperature of this water, ~etitioner argues, would cause a re

activity increase that might result in fuel meltdown, followed, in turn, 

by a further reactivity increase. Both-Staff and Applicant would exclude 
• 

this contention on the basis that it is not based on new information and 

could have been raised earlier than December 1975. In addition, the 

·Applicant identifies PSAR and GESSAR inforination (pre-December 1975) 

that deals with the injection of suppression pool water under the circum

stances of an inadvertent triggering of the ECCS. We agree and reject 

the contention since it is not based upon new information unavailable 

prior to December 1975. 
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In summary, we find that Petitioner Doherty has 

no acceptable_contentions and he .is denied status as a party-intervenor. 

His request to make a limited appearance is granted. 

LOIS H. ANDERSON 

A. Interest 

While Mrs. Anderson does not specify how far her residence 

is from the proposed plant site, she does assert that she resides in 

Houston, which we.understand is about forty-five miles east of the sit~. 

(Final Supplement to FES, p. 5.1-1). A distance of fifty miles ~etween 

the city of residence and the plant site will not preclude a finding of 

standing based upon residence in that city. Tennessee Valley Authority 

(Watts 3ar Nuclear Plant, Units 1. and 2), ALAB-413, 5 NRC 1418, 1421 

n. 4 (19i7). Further, while the Petitioner's supplementary petition 

does not meet the strict requirements of§ 2.714(a)(2), we do not hold 

a pro ll petitioner to those standards of clarity and, precision to which 

a la\vyer might reasonably be expected to adhere.· Public Service Electric 

and .Gas Company (Salem Nuclear Generating 'Station, Units 1 and 2), ALAB-

136l 6 AEC 487, 489 (1973). The Appeal Board has held that a person 

whose base of nonnal, everyday activities is within such a radius of a 

facility as alleged by Mrs. Anderson, cart fairly be presumed to have an 

interest 1.-1hich might be affected by reactor construction and/or operation. 

G~1~ S~ates ~tilities Cc~pany (River aend Station, Units 1 and 2), ALAS-

. 133, 7 AEC 222, 225 (1974). Accordingly, we find that Mrs. Anderson, as 
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6/ 
1r'lell as certain other petitioners~ have established an interest which 

may be affected by the proceeding. 

1. Mrs. Anderson contends that there has been no estimate 

made of the cost of permanent, high-level waste disposal. The conten

tion is inadmissible. It is not based upon new information unavailable 

prior to December 1975. Further, in Natural Resources Defense: Council, 

Inc. v. NRC, 582 F2d 166 (1978), the Court of Appeals affirmed the 

decision of the Corranission in NRDC, "Denial of Petition For Rulemaking", 

Docket·No. 50-18, 42 Fed. Reg~ 34391 (July·s, 1977) in holding that 

the Commission is not required to withhold action on pending or future 

applications for nuclear power reactor operating licenses until it makes 

a determination that high-level radioactive wastes can be permanently 

disposed of safely. This being ~o, costs of such ultimate disposal need 

not be considered. 

2. Petitioner alleges that there has been no showing that 

there is no economically sound and environmentally agreeable alternative 

to the construction of the proposed plant. The ~ontention is rejected.· 

Con.trary to§ 2.714(b), it is vague and fails to set forth with reasonable 

specificity the basis for alleging that Applicant's and Staff's analyses 

of alternatives have been inadequate. 

i./ T~e ether petitioners \·!hOr:i 'l'ie CJnciude have established stansing en ':he 
same basis are: Patricia Day, jean-Claude DeBremaecker, Madeline and P.obe:t 
~ra~son, Steven Gilbert, Carro Hir.derstein, Kathryn Hooker, Gregory J .. Kainer, 
Lee Loe, D. Marrack, Dan M. Mccaughan, Brenda A. ~cCo~kle, Emanuel Baskir, 
~. H. ~ot:hcff, I:I, John R. S~ref~ler, Ann Wharton, and Dr. Joe C. Yel~er~3~. 
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3. While recognizing that the Supreme Court has upheld the 

constitutionality of the Price-Anderson Act in Duke Power Company v. 

Carolina Environmental Study Group, 98 S. Ct. 2620 (1978}, Mrs. Andersen 

contends that this Board has the discretion to consider liability costs 

unlimited by the provisions in said statute. The contention is inadmis ... 

sible, because, apart fr'om the fact that a licensing proceeding is 

plainly not the proper forum for an attack upon statutory policy (Florida 

Power and Liaht Company (Turkey Point Units 3 and 4), 4 AEC 787 (1972)), 

we are bound by the Supreme Court's decision. 

4. Mrs. Anderson contends that technology for decommissioning 

the plant has not been demonstrated by the Applicant. This contention 

is not based upo·n new evidence or information unavailable prior to 

Decem_ber.1975. Moreover, decommissioning criteria are now the subject 

of rulemak"ing - 11 Decomm·issioning Criteria for Nuclear Facilities --

Advance Notice of Proposed Rulemakirig 11
• 43 Fed. Reg. 10,370 (1978}. 

Licensi~g Boards should riot accept in indivtdual license-proceedings con

tentions which are (or are about to become) the subject of general rule .. 

making by the Commission. Potomac Electric Power Company (Douglas Point 

Nuclear Generating Station, Units l and 2), ALAB~218, 8 AEC 79, 85 (1974). 

Accordingly, the contention is rejected~ 

While Mrs. Anderson is not admitted as a party, she may, if· 

she so ~esires, make a limited appearance statement pursuant to 10 .C.F.~. 

s;: 2 -- - ( ) :s • I i :i 1 a . 
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PA TRI CIA L .- DAY 

A. Interest 

See footnote 6, supra 

B. Contentions 

1. As her sole contention, Petitioner alleges in substance 

that the conclusion in the FES that geothermal energy is not a feasible 

alternative to nuclear power in Applicant's service area is erroneous 

because the Department of Energy is engaged in a: test geot_hermal ·energy 

production project only ~orty miles from the proposed site. -The conten

tion is. inadmissible since it does not present an issue in controversy. 

Ms. Day has misunderstood the Staff's.conclusion in that the Staff had 

not categorfcally concluded that geothermal energy is not a feasible 
. 

alternative to nuclear power. The Final Supplement to the FES at 

p. S. 9-6 reflects that the Staff concluded that geotherma 1. energy is 

not an available source of energy for the proposed 1200 MWe of base-load 

generating capacity in Applicant's service area. The new fact that DOE 

is currently proceeding with a geothermal test .Project does not conflict 

with the Staff's conclusion as to the present non-availability of geo

thermal energy as an alternative energy source. 

While Ms. Day is not admitted as a party, she may, is she 

so desires; make a limited appearance statement pursuant to 10 C.F.R. 

§ 2.715(a). 
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JEAN-CLAUDE DE BREMAECKER 

A. Interest 

See footnote ~' supra 

B. Contentions 

1. The Petitioner contends that this Board may, in its dis

cretion, consider the question of the permanent disposal of high-level 

radioactive wastes since it is not precluded from so doing by the Court 

of Appeals in Natural Resources Defense Council, Inc. v. NRC, 582 F2d 
. . -

166 (1978). The contention is rejecteq. As reflected in our discussion 

of Mrs. Anderson's Cont,ention 1, supra, both the Corrnnission's determina

tion and the Court of Appeals' decision preclude our consideration of. 

this matter: 

While Mr. DeBremaecker is not admitted as a party, he may, 

if he so desires, make a limited appearance statement pursuant to 10 C .. F.R 

§ 2.715(a). 
7/ 

MADELINE .8. FRAMSON - ROBERT S. FRAMSON-

A. Interest 

1. Petitioners assert that Applicant should be required to 

peY"form demographic and environmental studies over the life of the plant 

71 The Petitioners' petitions for leave to intervene and their contentions 
\:'ere icentical. 
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(thirty years) and then ad infinitum in order to determine the environ

mental impact upon the burgeoning population in the area aro~nd the 

proposed site. However, Applicant has made demographic estimates through 

the year 2020 as reported in the Final Supplement to the FES at p. S.2-1 

and in Tables S.2.1 and S.2.2. The associated environmental effects. 

have also been evaluated in the FES .. Petitioners have not shown wherein 

f; 

... , 

these estimates and evaluations are inadequate and thus, contrary to 10 C.F.R. 

! 2.714(b), ha.ve failed to set forth bases for this contention with 

reasonable specificity. To the extent that petftioners allege 'that studies 

have not been made upon the question of decommissioning, see our di.scus-

sion, supra, of Mrs·. Andersori's Contention 4. This contention is rejected. 

2. and 3. Petitioners apparently assert that no analyses have 

been made of either the environmental effects or of the health and safety 

~spects involved in the·transportation of fuel rods and of waste t~ and 

from the reactor. This is erroneous. Section Sl.20(g)(l) and Table S-4 

of the Co1TDT1ission 1 s regulations prescribe the environmental impacts of 
I 

transportation of fuel and waste to and from the reactor, and 10 C.F.R. 

71 and §§ 73.30-73.36 of the regulations set forth req~irements to assure 

adequate protection. Further, to the exterit the petitioners allege that 

said regulations are inadequate, these two contentions constitute imper

missible challenges to the regulations, absent a showing of special 

circumstances. 10 C.F.R. § 2.758. The contentions are inadmissible. 
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4. Petitioners contend that, since high-level radioactive 

wastes will be stored for at least ten years at the site and perhaps· 

in perpetuity because a permanent waste disposal method has not yet 

been specified, the license should be denied until studies are made 

of the radioactive emissions.from-the steady increments of radioactive 

waste stored on site. The contention is rejected. 10 C.F.R. Part so,· 
Appendix I, contains numerical limitations on the annual radioactive 

dose levels from the operation of a nuclear plant, inclusive of doses 

from spent fuel. Table S.5.14 in the Final Supplement to· the FES sets 

forth Appendix I design obj~ctives and the calculated doses for the 

instant plant. Thus, to the extent the Petitioners may-~e alleging 

that the dose levels of Appendix I are too high, such allegation is 

an impermissible challenge to the regulations(~ 2.758), and, to the 

extent that they· may be. alleging that Applicant will not .. meet Appendix I 

limits, no basis has been gjven. Further, we note that the Appeal Board 

has- held that, in the-evaluation of a proposed expansion of the capacity. 
- . 

of a spent fuel pool, neither the Staff nor the Lic~nsirig Board need 

concern itself with the matte·r of the ultimate disposal of the spent 

fuel; i.e., with the possibility that the pool will become an indefinite 

or permanent repository for its contents. Northern States Power Company. et al. 

(Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-455, 

7 NRC 41-(1978). Obviously this decision obtains herein. 
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5. Petitioners allege that· "weapons grade" p·lutonium 

will be stored at the proposed plant site, in turn creating a 

security risk from the threat of theft, violence,. and nuclear terror

ism. If we accept (in lieu of Petitioners' term "weapon.s grade" plu

tonium) the fact that spent fuel stored at the facility contains 

plutonium ·that can be converted into material possibly useful in the 

fabrication of a weapon, then an objectionable premise can be eliminated. 

We then are left quite simply with a barren allegation that security 

measures for the ACNGS will be inadequate. The contention is rejected. 

We are unaware of any applicable regulation, and none has been cited 

by the petitioners, that requires an Applicant for a construction 

permit to submit at that stage preliminary security plans which would 

consider and/or specify the exact measures to be taken for safeguarding 

against the theft of fissile material from the proposed plant. 

6. Petitioners contend in two contentions numbered 6, that the 

dose levels permitted by NRC regulations are too high and that this is · 

especially so when it is recognized that an individual's susceptibility 

is increased by factors such as poor health, disease, pregnancy, and 

genetic defects. This contention is rejected as being an impermissible 

challenge to NRC regulations (10 C.F.R. Parts 20, and 50, Appendix I) 

which provide limits for radioactive dose levels. Such a challenge is 

;:irecit.ded by § 2. 753, absent a showing of special circumstances pursuant 

:o § 2.758(b). See also our ruling rejecting Doherty Contentions 1 and 2. 
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su:ira. 

7. Petitioners allege that the construction of the plant will 

result in decreased civil liberties in that extensive safeguards will 

be required to protect against sabotage and terrorism. The contention 

is rejected. We do not have the authority to consider such a conten

tion, and Petitioners do not cite any statute or regulation so empower

ing us. Further, in the absence of any allegation that the security 

requirements ~f 10 C.F.R. Part 73 will not be met, this contention can 

only. be construed as an impennissible challenge to the adequacy of 

Part 73. Finally, the contention is not based upon any design c~ange 

in the plant or upon evidence or infonnation not available prior to 

December; 1975. 

·8. Petitioners assert that the safety analysis has failed to· 

consider the danger from insulator failures in containment electrical 

penetrations. We reject this contention as being too v~gue and lacking 

in specificity in seeking to connect an alleged failure of electrical 

penetrations at the Millstone plant with those pl~nned to be ~tilized 

in the containment at ACNGS. 

9. Petitioners allege that the FES and the SER are defective 

in relying upon accident risk assessments in WASH-1400. The contention 

is rejected for the reasons stated in our discussion of PIRG additional 

Co~tention 5, suora. 
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10. Petitioners allege that the present plan for decommission

ing the plant is inadequate because it does not insure that Applicant 

will be able either to _properly decommission or to pay for such work. 

The contention is rejected for the same reasons that we rejected Mrs. 

Anderson 1 s Contention 4, supra, with the additional observation that 

Petitioners have failed to provide a basis for challenging Applicant 1 s 

financial· ability to undertake the decommissioning activity. 

11 .. Petitioners assert that the proposed pl ant should not be 

constructed because it will destroy over 5000 acres of rich, needed, 

food-producing farmland. The contention is rejected since it is not 

based upon new information or evidence unavailable prior to December, 

1975 and, indeed, less land will be used as a result of the reduction 

of two units to one. 

While the Petitioners are not admitted as parties, they 

may make limited appearance statements pursuant to 10 C.F.R. § 2.715(a). 

STEVEN GILBERT 

A. Interest 

See footnote 6, supra 

B. Contentions 

., 

1. Petitioner asserts that the exclusion area and the low 

population zone are too small to allow safe evacuation since two studies. 

indicate that six named tm·ms vlill have· more than 25,000 inhabitants each 
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by the en~ of the ORerating life of the pl~nt. ·He further assert~ that 

two recent Civil Defense studies show that Galveston and Houston could 

not be evacuated within the time necessary to prevent major loss of life. 
. y 

in the event of an accident at the plant. The contention is rejected 

for the same reasons we rejected PIRG Additional Contention 3, supra. 

While the Petitioner is not admitted as a party, he may 

make a limited appearance statemen.t pursuant to 10 C.F.R. § 2.71S(a). 

CARRO HINDERSTEIN 

A. Interest 

· 1. Petitioner a 11 eges that the proceedings should be suspen.ded 

because the EPA has given a rating of ER-2 to the Final Supplement to 

the FES rather than an ER-1 rating, which means there is insufficient 

information. The contention is rejected since it is based upon a mis-. 

take - the EPA's comment and rating were di"rected only to the Draft 

Supplement to the FES (Seep. S.A-5). Further, in its responses to 

EPA comment that the DES did not contain a detailed description of the 

gaseous waste system, the Staff brought to EPA's a~tention the fact that 

8/ ~r .. Gilbert di~ not attend the Special Prehearing Conference on 
~o e~ter 17 and 18, 1978, and thus, unlike the other attending.petitioners, 
:ii n:t avail hir:;self of the opportunity to orally respond to the Staff's 
an /o; .:::.pplicant's objections and to identify the sources of ne1t1 .evidence 
a r. i ;, -:= ~ rr.; a ti o n . 
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detailed information regarding the radwaste systems was not necessary 

since the Safety Eva1uation Report contained a detai1ed eva1uation and 

that the Counci1 on Environmental Quality had approved the deletion of 

detailed descriptions of radwaste systems from future issuances of 

En~irbnmental Statement~. (P. 11-5). 

2. Petitioner asserts that the construction permit should 

not be granted ~ntil a high-level radioactive waste disposal plin for 

·the plant is presented. The contention is rejected fa~ the reasons 

sta.ted in our discussion of Anderson Contention l and DeBremaecker 

Contention 1, supra. 

3. Petitioner all~ges that the FES does not discuss, for 

example, the environmental impact of dredging the Brazos River in order· 

to bring the reactor vessel to the site by a barge. The contention is 

rejected for the reaso~s set forth in our discussion of PIRG Additional 

Contention 1, supra. 

4. Petitioner alleges that cold shpck.to fish in the cooling 
; . 

lake was not adequately addressed in the Final Supplement to the FES 

since the cold shock would be increased by the change in design to one 

.unit, which will not be operating for as much of the time as two units. 

The Staff concurred that this problem was of more concern with one unit 

(p. S.5-13), but concluded that "Fish Mortality due to cold shock should 

be negl.igib1e since it would only occur when severe winter cold weather 

is coupled with plant shutdown". (p. S.5-14). Petitioner does not 
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challenge Staff's analyses leading to thfs c6nclusion. Accordingly, 

her contention lacks basis and is rejected. 

5. Petitioner alleges that, in light of the increasing 

demands upon fresh water, the possibility of an alternative site on the 

Texas Coast to utilize sea water as a coolant should be explored. Dur

ing ·the Special Prehearing Conference, Ms. Hinderstein cited as new 

evidence or new information a "Summary Report - Area-wide Waste·Treatment 

Management Pl.an for the Greater Houston Area ""' December, 1977 - Houston

Galveston Area Council" and a "Point Source Analysis, Inventory·- W~ter 

Demands and Problem Area Ide~tification - July, 1977 - Houston-Galveston 

Area· Council". (Tr. 522) The Staff thereupon withdrew its earlier 

opposition and supported the admission.of this contention (Tr. 524), but 

Applicant maintained its objection. Without passing upon the merits of 

the contention, we admit the contention as an issue in cbntroversy since 

there has been a showing ·of ·new evidence or information previously unavail- · 

able. 

6. Petitioner alleges that a wet cooling tower is environ

~entally superior to the cooling lake because less fresh water would be 

used and because less ground surface would be used. The contention is 

rejected for the same reason we rejected PIRG Contention 3, supra. 

7. Petitioner asserts that the ~inal Supplement to the FES 

.joes not take inflation into account and thus unrealistically projects 

A 

.. 
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the costs of decommissioning, of managing on-site wastes, of uranium, 

and construction. However, in Consumers Power Company (Midland Plant, 

Units 1 and 2), ALAB-458, 7 NRC 155, 162 (1978) the Appeal Board held 

that, if there.are no preferable environmental alternatives, cost-benefit 

balancing does not take.place. The Petitioner does not allege the 

environmental superiority of any specific alternative. In light of this 

vacuum, there is no basis for the contention and it is rejected.· 

8. -Petitioner contends that the FES should provide for two· 

safeguards for the Attwater's Prairie Chicken nesting grounds ;. name1y, 

that the transmission lines should not be constructed du~ing the nest-

ing period, and that the use of herbicides and pesticides be bann~d in 

the vicinity of the nesting grounds. The contention is rejected as 

being without base~ - pp. S.4-14 and 4-15 of the FES reflect that 

Applicant has corrmitted· itself to comply with these safeguarding measures. 

9. Petitioner contends that monitoring stations to measure 

chemical air pollution and air radioactivity levels should be planned at 

the perimeter of the site and about five miles away to ensure safe opera

tion. Since there is no showing that this contention is based upon new 

evidence or infonnation u·navailable prior to December 1975, the contention 

is rejected. 

10. Petitioner alleges that the Final Supplement to the FES 

la·:ks a.sci: su:--vey and adequate information on the aquifer and water 

table, which are necessary in.order to evaluate the possibility of 
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radioactive contamination of the cooling lake water and ground water. 

We reject this contention since the Petitioner fails to particularize 

wherein the information in the FES .and the Final Supplement to the 

FES on soil and characteristics of the aquifer and of the water tabl~ 

are inadequate. Moreover, the Board has already considered these matters 

leading to its findings 104 and 105 in our Partial Initial Decision. 

11. Petitioner asserts that there is newly discovered_ 

evidence that no dose of radiation is low enough to reduce the risk 

of cancer malignancy to zero, and request~ that the maximum permissible 

radiation exposure be reduced to correspond to thjs newly discovered 
.• 

evidence. The contention is rejected as being an impermissible challenge 

to NRC reg_ulations. See our r'uling upon Framsons': Contention 6, supra. 

Ms. Carro Hinderstein is admitted as a party and her 

Contention 5 is admitted as an issue in controversy. 

KATHRYN HOOKER 

A. Interest 

See footnote 6, supra 

B. Contentions 

1. In substance, petitioner alleges that (a) the normal low 

level of radiation from the proposed plant would contribute to cancer 

and genetic effects and ·(b) in any event. Applicant could not meet the 
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man-rem requirements of 10 C.F.R. Parts 20 and 50 (Appendix I) because 

of the unexpected growth of population in the area southwest of Houston. 

Subcontention·(a) is an impermissible challenge. to NRC regulations and 

is rejected (See our rulings on Doherty Contentions 1 and 2, Framsons' 

tontention 6, and Hinder~tetn Contention ·11, supra). Subcontention (b) 

is rejected because the ability of Applicant to meet the above-mentioned 

dose requirements is independent of whether. (much less how many) ·people 

are in the vic.inity of the site. To be sure, Part 100 establishes 

criteria with respect to low population zone radius and the distance to 

the nearest population center. However, Petitioner fails to provide a 

basis for invalidating the ACNGS site selection - per these criteria -

in the face of an alleged unexpectedly large population growth. 

On November 21, 1978, Ms. Hooker .filed a Request For 

Proposed Rules Waiver and Affidavit, moving this Board to waive the 

applicability to this.proceeding of 10 C.F.R. Parts 20 ~rnd Appendix I 

to Part 50 for the sole purpose of admittirtg into litigation ~n allega

tion of synergistic effects of Houston air pollution and ACNGS gaseous 

radiological effluents. Such a waiver can only be granted if the re

quirements of 10 C.F.R. § 2.758 are met. They are not, for reasons 

cited above relative to Petitioner J. F. Doherty's similar request for 

waiver (see Doherty Contentions 1 and 2, supra). We deny the motion 

for wa i v·er. 
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2. In substance Petitioner contends that the emergency 

core cooling system will not be virtually failure-proof. The conten

tion is rejected because~ first, the Atomic Energy Act and NRC regula

tions require reasonable; not absolute, assurance'that a nuclear plant 

will op'erate safely. Second, the contention is an impermissible 

challenge to § 50.46, Appendix K, which sets forth acceptable criteria 

for the ECCS. Third, to the exte~t that it claims Applicant's design 

does not ·comply with § ·50.46, the contention lacks specificity in 

failing to show wherein the design is ·not in compliarice with the 
' 

regulations. In the prehearing conference session of November 18, 1978, 

Fetitioner was g.iven until ~;overnber 22, 1978 to respond to the oral 

objections of Applicant and Staff to her originally proposed contentions 

(Tr. 568). In her supplemental submission of November 21, .1978, Petf-· 

tioner took this as an opportunity to expand the scope of her Contention 

2 to include such additional matters as Class 9 accidents, adequacy of 

the Mark III containment design, NSSS vendor's conflict of interest 

implicit in testing his own components, quality assurance, and emergency 

planning. These ·clearly constitute an impermissible attempt to broaden 

the scope of this contention, an attempt that transgresses the permission 

to respond granted by the Board. 

3. It is not clear whether Petitioner is alleging that there 

is no method of permanent h~gh-ievel waste disposal or that the storage 



- 43 -

of spent fuel at the site is unsafe. If the contention relates to 

the first matter, it is rejected for the reasons given in our ruling 

upon Anderson Contention. 1, DeBrernaecker Contention 1, and Framsons' 

Contention 4. If the contention relates to the second matter, the 

contention is also rejected. Doses to individuals from plant opera

tion are calculated pursuant to 10 C.F.R. 50~ Appendix I, and this 

analysis is discussed in Section S.5.4 of the Final Supplement to the 
. . 

FES. Moreover, accident· calculations have been made for a ~pent fuel 

handling accident in Section S.7 of the Final Supplement to the FES. 

Petitioner does not specify or even allege any inadequacies or errors 

in those calculations and analyses, and does not allege that Applicant 

will not comply with the regulations. Thus, there is no basis for the 

contention. 

4. Petitioner questions the possibility of an accident 

occurring in the transportation of waste material from the site. The. 

contention is rejected for the reasons set forth in our discussion of 

Framsons' Contentions 2 and 3, supra. Further, while Petitioner points 

to new studies·which show increases in population and in the construe-

tion of roads, she does not allege that Applicant cannot or.will not · 

comply with the regulations. She merely indicates that it will be more 

.difficult for Applicant to provide safe transportation. Thus there is 

no basis given for this contention. 

5. Petitioner a~leges that the license should be denied since 

new studies upon the growth of population and roads now show that the 
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factors relied upon by the Board in its Partial Initial Decision upon 

site suitability are now inaccurate. No basis whatsoever is provided 

to show whether or in what manner these inaccuracies negate the quali

fications of the proposed site to conform to the Commission's site 

selection criteria. We reject this contention as being vague and with

out basis. 

While Ms. Hooker is not admitted as a party, she may 

make a limited appearance statement pursuant to 10 C.F.R. § 2.715(a). 

GREGORY J. KAINER 

A. Interest 

See footnote 6, supra 

B. Contentions 

1. In substance Petitioner alleges that Applicant has not had 

any experience in the operation of a nuclear plant and thus the l·icense 

should·be denied. The contention is rejected .. Prior nuclear experience 

is not a requirement for the issu~nce of a construction permit. Northern 

Indiana Public Service Company (Bailly Generating Station, Nuclear 1), 

LBP-74-19, 7 AEC 557, 567 (1974); Mississippi Power and Light Company and 

Middle South Energy, Inc. (Grand Gulf Nuclear Station, Units 1 and 2), 

ALAB-232, 8 AEC 635 (1974). 

The balance of the Petiticner's sub~issions consists of a 

potpourri of barren, unsupported contentions - e.~., there are nu~erous 
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nuclear plant outages, there are risks of radiation exposure, the 

Mark III containment has never been used before, and there would be 

chlorine discharges into the cooling fake affecting the fish. He 

alludes to the Price-Anderson Act (see our ruling on Anderson Conten

tion 3, supra) and to the lack of pennanent waste disposal facilities 

(see our ruling on Anderson Contention 1, OeBremaecker Contention 1 

and Framsons' Contentions 2 and 3, supra). Accordingly, -these conten

tions are rejected. 

While Mr. Kainer is not admitted as a party, he may, if 

he so desires, make a limited appearance statement pursuant to~ 2.715(a). 

LEE LOE 

A. Interest 

See footnote· 6~ supra 

B. Contentions 

1. Petitioner contends that recent information shows that low 

levels of radiation may be·quite harmful .. The contention is rejected as 

being an impermissible challenge to NRC regulations. See our ruling upon 

Framsons' Contention 6, supra. 

2: Petitioner expresses a general concern over potential 

dangers of nuclear power in that workers must make no mistakes, equipment 

must not misfunction, and the profit motive must not prevail over health 
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and 'safety concerns. The contention is rejected because it is a barr.en 

one, lacking specific bases contrary to§ 2.714(b}. 

3. Petitioner voices concern about the lack of pennanent 

waste storage facilities. The contention is rejected. See our ruling 

upon Anderson Contention 1, DeBremaecker Contention 1, and Framsons' 

Contention 3, supra. 

4. Petitioner contends that nuclear power is more costly 

than solar, wind and geothennal sources of power because of initial con

struction costs, of a failing supply of uranium and of waste disposal 

costs. The.contention is inadmissible. Taken as a whole it is a 

personal objection to nuclear power as an energy option. In this light 

th·e Applicant objects on the basis that the Supreme Court has emphasized 

that the. Congressional decision to "at least try nuclear energy" is not . . . 
subject to reconsideration in adjudicatory proceedings. Vennont Nuclear 

Power Corporation v. Natural Resources Defense Council, 98 S. Ct. 1197, 

1219 (1978). With respect to economic costs alone we reject the conten-

tion on the same basis as our ruling on PIRG Contention 9, supra. 

While Mr. Loe is not admitted as a party, he may make a 

limited appearance statement pursaunt to 10 C.F.R. § 2.715(a). 
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DAVID MARKE 

In his submittal dated October 10, 1978, Petitioner 

requested that he.be admitted as a party to this proceeding both as 

a matter of right and as a ~atter of discretion, and stated his intent 

to submit contentions at a later date. · Petitioner did not attend the 

Special Prehearing Conference held on November 17 and 18, 1978, but 

submitted a Mailgram to the Board, ~he contents of which were read into 

the record (Tr. 678-679). Subsequently, the Board, by its Order of . 

January 8, 1979, found good cause for granting Mr. Marke until. January 

19, 1979, to remedy his submission. Such has not been received. 

Petitioner alleges that he represents a citizens group 

known as Austin Citizens for Economical· Energy (ACEE), the interests of 

the members of said group he purports to represent. He fa ;.1 s to estab-

1 i sh that ACEE exists as a duly or legally constituted citizen group; 

he fails to identify any member of the group (other than.perhaps himself) 

whose interest might be affected; and he fails to establish t~at he is 

authorized by ACEE or any of its members to represent the group or said 

members. Hence, we are only able to consider, at most, that Mr. Marke 

is acting solely in his own behalf. Tennessee Valley Authority (Watts 

Bar Nuclear Plant, Units l and 2) ALAB-413, 5 NRC 1418, 1421 (1977); 

Allied General Nuclear Services, et. al. (Barnwell Fuel Receiving and 

Storage ·stationJ LBP-75-60, 2 NRC 687, 690 (1975). 

: 
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His personal interest is too remote in that Petitioner 

resides in Austin, Texa$, at a distance of approximately 200 miles 

from the proposed site, a~d outside the Appl.icant's service territory 

Public Service Company of Oklahoma (Black Fox Station, Units 1 and 2), 

ALAB-397, 5 NRC 1143, 1150 (1977); Duquesne Light Company (Beaver Valley 

Power Station, Unit No. 1), ALAB-109, 6 AEC 243, 244 n. 2 (1973). His 

allegations of personal interest are said to be related to considera

tions of economic penalties, radiological and restricted use impacts 

upon his water supply, the direct consequences of radiation releases 

from the proposed plant, and the ~mpacts upon,his business interests 

of nearby rail or highway accidents involving the shipment of radio-

active materials. These are all vague, tenuous and unsupported 

·considerations that do not constitute a· showing of standing. Nor has · 

Petitioner indicated hi.s ability to. contribute to the dec·isiorimaking 

process, since he has not identified with particularity the issues upon 

which he is prep~red to contribute, and the contribution he expects to 

make. Nuclear Engineering Company~ Inc. (Sheffield Illinois Low-Level 

Radioactive Waste Disposal Site, ALAB-473, 7 NRC 737, 745 (1978). Mr. 

Marke has not met his burdens, and his requests for· standing as a matter 

of right and for leave to intervene as a matter of discretion are denied. 

While Mr. M~rke is not admitted as a party, he may make a 

limited-appeara~ce statement pursuant to 10 C.F.R. § 2.715(a). 

A 
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D. MARRACK 

A. Standing 

See footnote ~, supra 

B. Contentions 

1. Petitioner apparently alleges that site suitability 

matters resolved by our Partial Initial Decision should be reopened 

because of the EPA ER-2 rating. The contention is rejected. (See 

our ruling upo~ Hinderstein·Contention 2, supra.) 

2. Petitioner contends that neither the original FES nor 

the Final Supplement address the impact of the power lines (a) on the 

Barker Recreation Area, (b) on the human, wildlife and biologi~al 

systems, and. (c) on migratory wildfowl. The contention is rejected. 

In the fiTst place Petitioner errs because the Applicant's plans to 

erect ttansmission lines on Route 3A alongside the Barker Recreation 

Area were cancelled as_ reported i~ § 3.9 of the Environmental Report 

and in S.3.4 ·of the Final Supplement to the FES. Second, contrary to 

§ 2.714(b), the Petitioner does not particularize and show the· basis 

for the allegation that the high voltage lines would cause a hazard to 
9/ 

humans and to all wildlife,-and contrary to Petitioner's. assertion, 

9/ We note that Petitioner asserts that, since 1975, the American Electric 
Pm'ler Research Institute has initiated a ·Study of the effects of high 
voltage transmiss~on up6n biological systems but has not completed its 
report. An unfinished report does not serve either to demonstrate that 
the allegation is based upon new evidence or information or to show a 
reasonably specific basis for the allegation. 
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§§ S.4. 1.4 and S.5.1.2 of the Final Supplement to the FES do discuss 

the possible effects of transmission lines. Third, the allegation that 

the proposed transmission lines lie athwart a major waterfowl flyway 

cou 1 d have been raised prior to· December 1975, and the mere fact that 

the 7exas Public Commission has purportedly ordered the South Texas Pro

ject since 1975 to reroute its power lines away from a migratory water

fowl roost does not serve to convert the a 11 egati on into becoming new 

evidence or·infonnation. Furthennore, the Applicant's Environmental 

Report has b~en amended in response to a question from the Staff (Amend. 

No. 0, 11/13/73, p. 5.6-2A) to provide a discussion of this specific 

point. The Applicant states: 

"There are many miles of transmission 
lines in the Houstbn Lighting and Power 
Company system, some of which have been 
in existence for many decades. Many of 
these lines cross water bodies several 
of which are used by migratory waterfowl. 
These lines are regularly inspected (for 
maintenance purposes) and no instances 
of significant.bird losses have been 
reported. 11 

Hence, this aspect of the proposed contention is rejected for lack of 

an adequate basis. However, since we do not find this result in the 

FES as supplemented, we-shall seek a clarification from the Staff as 

to whether the FES can be deemed to be so modified. 

3. Petitioner contends that there has been no ·analyses of 

the se:::rndary . . 1m;n:ts of the proposed project. The contention is rejected. 
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The aileged secondary impacts have not been p'articularized. Further, 

this subject was dealt with in our Partial Initial Decision, 2 NRC 

776, 789-91 (1975), and there has been no specific new information 

presented which would cause us to question our findings. 

4. Petitioner alleges that alternative sites and other means 

of providing energy have not been adequately addressed. The contention 

is rejected as being barren and conclusional, and is not based upon new 

information or evidence. 

5~ Petitioner contends that, since there are indications that 

additional units will be proposed for the site, a full-scale review of 

the ultimately developed project must be made. We agree with the Staff 

that, in the event another unit (or un.its) were to be proposed, environ

mental analyses would hav~ to be performed by the Applicant and Staff. 

There is no basis for the contention and thus it is rejected. 

6. Petitioner asserts that there are discrepancies and incon

sistencies between the FES .and its supplement. The conte.ntion, being 

vague and unparticularized, is rejected. 

7. Petitioner asserts that, before this Board can issue a 

license, Applicant must obtain certain permits from the Corps of Engineers 

and from the Texas Department of Water Resources. The contention is 

rejected. ·Applicant is not required to have every permit in-hand before 

a construction permit is authorized. See Cleveland Electric Illuminatina 
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Comcany, et. al. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-443, 

6 NRC 741, 748 (1977). 

While Mr. Marrack is not admitted as a party, he may 

make a limited appearance statement pursuant to 10 C.F.R § 2.715(a). 

DAN M. MC CAUGHAN 

A. Interest 

We deem that Petitioner has legal standing to intervene 

upon his own behalf (see footnote 6, supra), but that the Environmental 
\'.!, 

Task Force does not have standing. Said all~ged organization does not 
. ' 

_have standing to intervene since there is no showing that its members 

might be- adversely affected by the granting of the construction permit. 

Moreove~, there has been no identification of its individual members 

and no showing that the members have authorized the organization or 

Petitioner to act upon their behalf. Allied-Genernl Nuclear Services, 

et. al. (Barnwell Fuel Receiving and Storage Station), LBP-75-60, 2 NRC 

687 (1975), aff'd. ALAB-328, 3 NRC 420 (1976). 

B. Contentions 

Petitioner's submission listed twenty-one contentions. 

These contentions are rejected. Contrary to § 2.714(b) and our Corrected 

Notice of 'Intervention Procedures, all are conclusional, vague, unspecific, 

and do not in~i:a~e that they are based upon new evitence or inforrn~tic1. _ F:~ 
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example, Contention XV reads"This plant will add radiation to our 

environment. All radiation releawes affect living tissue. The risk 

of cancer not only affects exposed individuals, but also their future 

offspring." Contention Xl reads "The safety standards for this industrial 

plant have been detennined by Corporate Industry elite individuals. These 

standards should not be·set by industry. 11
• 

While Mr. Mccaughan is not admitted as a party, he may, if 

he so desires, make a limited appearance statement pursuant to 10 C.F.R. 

§ 2.71S(a). 

BRENDA A. MC CORKLE 

A. Interest 

See footnote 6, supra 

B.· Contentions 

1. Petitioner contends that pollution in the area when combined 

with.radiation emitted from the proposed facility would present health 

hazards. This contention is rejected for.the reason set forth in our dis

cussion of Framsons• Contention 6 and Hinderstein Contention 11, supra. 

2. Petitioner contends that, because of reduction in size, the co.cl

ing lake is of questionable or little recreational value. This portion of the 

contention is admissible. w·ith respect thereto, pursuant to~ 2.715(a), Ms. 

Mccorkle and Texas PIRG.(with regard to its Contention 2) are consolidated as 

parties and they will designate a single representative for the presentation 

of evidence, cross-examination, briefs, proposed findings of fact, and 
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conclusions of law and argument. How~ver, that part of the contention 

which alleges that radioactive emissions will adversely affect the fish 

in the lake is rejected for lack of a basis for associating permissible 

concentratibns of radioisotopes with damage to the fish. 

3. Petitioner contends that the cost of the· pl ant wi 11 'be 

excessive. The contention is rejected for the reasons stated in our 

discussion of Hinderstein Contention 7. 

4. Petitioner contends that there must be an immediate solu-

tion of the radioactive waste disposal problem. The contention is 

rejected. See.our discussion of Anderson Contention 1, DeBremaecker 

Contention 1, and Framsons' Contention 4, supra .. 

5. ·Petitioner alleges that a BWR should not be used since, 

first, it emits over twenty times more radiation than does a PWR of the 

same power output, and~ second, since the ACNGS design of BWR contains 

many new design features ·that have not been tested. Respecting: the 

first aspect of the contentionj we can only infer that Petitioner . 

challenges the ability of a BWR to meet the radiological release criteria 

of· the Commission's regulations, contrary to the findings of the Staff 

{Final Supplement to the FES at S.5 and S.7). No basis whatsoever (new· 

or old) for this challenge is provided. Furthermore, the observation 

that a.BWR releases more radiation than a PWR is of minimal significance 
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where, as here, the BWR release analysis places it well within Commis

sion regulations. 

The second aspect of this contention relating to untested 

design features. alludes to new (post 1975) information about BWR con

cerns. However, Petitioner fails to provide a basis to sugges.t that 

any of these concerns relates to the proposed plant or, more importantly, 

that any of these concerns - if applicable - are being ignored by Appli

cant and Staff. 

We must reject this contention in its entirety. 

6. Petitioner alleges that the plant, in order to meet the 

"as low as practical 11 (now replaced by "as low as reasonably achievable") 

requirement of 10 C.F.R. Part SO.must reinstate the use of a 100 meter 

gaseous effluent release stack and employ additional charcoal absorbe.rs 

and other air pollution abatement equipment in order that gase?us radio

active releases to the air do not.exceed those from a PWR .. This conten-
1 

tion is fatally deficient in the following respects: first, it fails to 

recognize the languag-e of Appendix I'· "Design objectives and 1 imit-

ing conditions for operation confonning to the guidelines of this Appendix 

shall be deemed a conclusive showing of the "as low as reasonably achiev-

able" requirements ... 11
• Second, it further fails either to take 

cognizance of S.5 of the F1nal Supplement to the FES and more particularly 

of Table S.S. 14 wherein the ACNGS (as currentiy designed and configured) 
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is shown to comply with Appendix I, or: to provide any basis for alleg

ing that this showing is inadequate. 

These considerations, in turn, render BWR v. PWR compari-

sons immaterial in this context. The contention is rejected. 

7 .. Petitione~ addresses the importance of a loose parts 

monitoring system (LPMS) - not in dispute - and alleges that the LPMS 

proposed for the plant is not "sufficiently sensitive" to prevent 

coolant blockage and subsequent core meltdown. No basis, new or old, 
-

is offered. to support this allegatibn; nor is there a clue gi~en as to 

what constitutes sufficient sensitivity, beyond the need to prevent flow 

blockage .. The question of whether any amount of flow blockage might be 

detected in time·to permit safe shutdown or to prevent a fatal malfunc

tion of the ECCS is ignored. Hence the contention is much too vague 

and lacking~in specificity to be admitted. We note, however, that a 

generic consideration of LPM systems has been.designated (item 8~60) 

in the NRC's January 1978 Report to Congress - "NRC Program for the 

Resolution of Generic Issues Related to Nuclear Power Plants", NUREG-

0410. We e~pect that Staff will advise the Board during subsequerit 

hearings whether a further discussion of this subject is relevant to 

this phase of the proceeding. 

8. Petitioner contends that Applicant does not ·have sufficient 

control over the exclusion area because it has no control over the owners 

of oil and gas leases in that area. The contention is rejected because · 

·': 

~· 
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it is not based upon new evidence or i_nfonnation unavailable prior to 

December 1975. As early a·s November 1974, in the SER at page 2-36, 

the Staff alluded to the potential for t~e extraction of minerals 

within the exclusion area, and as late as June 1975, in Supplement·l 

to the SER at page 2-2, the Staff stated that Applicant had committed 

itself to either the outright purchase of mineral interests or to 

exercise its power of eminent domain to secure the required control. 

9. Petitioner alleges that a plan has not been developed to 

protect plant operators from the danger. of exposure to poisonous gases 

such as chlorine. No attempt was made to show that this was based on 

new evidence or infonnation, and accordingly the contention is rejected. 

10. Petitioner asserts that the plant's containment concrete 

shi~ld should be built to withstand the impact of a 747 airplane because 

recent routings have caused more planes to fly near the reactor site. 

This portion of the contention is admissible and with respect thereto, 

pursuant to§ 2.715(a), Mrs. Mccorkle and.Texas PIRG (with regard to its 

Contention 6) are consolidated as parties and shall designate a single 

re~resentative. To the extent the balance of this contention relates to 

intentional airplane crashes, it is rejected for the reasons set forth 

in our discussion of PIRG Ccintention 6. 

11. Petitioner alleges that insufficient consideration has 

.been given to t~e fact that the plant will sit on the "lip of the 

subsidence bo;-;l' since pumping of ground water by the plant, as \.,iell as 

,, 
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by nearby industries and residences, will cause a faulting which could 

crack the containment. The contention is rejected because there is no 

particularization in support of the allegation that, in light of a 

recent demographic report for Houston, this matter has been insufficiently 

considered. In the SER at page 2-36 and in Supplement 1 thereto at pages 

2-23 to 2-50, the Staff thoroughly analyzed "the matter of subsidence·~nd 

its safety implications. Further·, in findings 113-121 of its Partial 

Initial Decision, 2 NRC 776 (1975), the Board discus~ed this matter and 

found, inter alia,. that subsidence on the scale experienced in t~.e Houston 

area will not occur at the site because of a variety of geological and 

other dissimilarities, that ground water withdrawals will not cause ground 

failure at the site, and that Applicant's monitoring program could detect 

suqsidence long before such subsfdence presented a safety hazard. 

12. Petitioner contends that the drywell, containment and 

shield must be tested at the estimated maximum pres3ures expected to be 

generated during a core melt accident. The contention is rejected because 

it is not based either upon new evidence or information, or upon changes 

in the proposed plans. More importantly, there is ample precedent to the 

effect that the probability of a Class 9 accident is so remote as to be 

incredible and need not be considered absent a showing - not here made -

that special circumstances make a Class 9 ·accident more probable here 

~han elsewhere. Duke Power Comoany (Catawba Nuclear Station, Units 1 and 

2), ~LAB-355, 4 NRC 397, ~15-17 (1976). 

• 'r: 
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13. Petitioner alleges that the new fuel arrangement is not 

safe because the storage of fission gases in each fuel rod will cause 

t~e emission of radiation during a core melt accident. This contention 

is rejected for the same reasons that' Contention 12 was rejected. 

14. Petitioner asserts that the fuel rods are not safe 

because of clad failures and off-gas activity caused by hydriding and the 

· effects of fuel densification. The contention is rejected. It is not 

based on new evidence or a change in plans, and Petitioner concedes this 

is so (Tr. 611). 

15. Petitioner asserts that (1) the reactor coolant pressure 

boundary does not have sufficient safety protection after years of 

o~eration, (2) that even if safe when installed, stresses and strains 

and corrosion caused by operation will cause pipes to crack, (3) that . 
safety relief va.lves will not provide enough protection once a crack 

develops, and that no method exists to de~ect microcracks in sufficient 

time to prevent a pipe break. In documentation submitted subsequent to, 

and consistent with the last prehearing conference, Petitioner cites 

the existence of an article dealing with "broken pipes" in the Duane 

Arnold plant without developing any basis for believing or contending 

that said event is relevant in any way to the proposed plant. Hence, 

albeit new information, the Duane Arnold citation by Petitioner does 

~:t sJp~ort this contention. More significantly, Petitioner fails to 

~~c~ide a basis for qua~tioning the ability of the emergency core 
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cooling system to serve its purpose of adequately mitigating the con-

sequences of any pipe break that might otherwise endanger the health 

and safety of the publi~. should numerous· other accident mitigating 

measures fail. This contention is rejected for lack of adequate basis 

and specificity. 

16. Petitioner asser~s that the Residual Heat Removal System 

is inadequate in that, contrary to Cr.it.erion 34, it is not single 

failure proof. At page 5-23 of the SER, issued in·November 1974, Staff 

had stated that "The RHR is not single failure proof and, therefore, 

vi61ates the intent Of Criterion 34 of the AEC General Design t~iteria 11 • 

Staff advises that this concern has been resolved and that the Applicant's 

acceptable resolution of this item will be discussed in the forthcoming 

Supplement to the SER. The contention ~s rejected because obviously it 

is in error and is not based upon new information or evidence. 
' 17. Petitioner alleges that the containment as designed:will 

allow excessive leakage to bypass the filtration system, that the filter 

absorber may start a fire by autoignition, and that there is no water 

spray to prevent autoignition. The contention is rejected since it is 

not based upon information or evidence unavailable prior to December 

1975, and is not based upon a change in design. 

Ms. McCork1e is admitted as a party; certain of her conten-

tions as noted above are admitted as issues in c~ntroversy, an1 are to 

be co~solidatet wi~h the above-indicated contentions of Texas PIRG. 

~' ' 
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CHARLES MICHULKA 

In a submissJon docketed on December 11, 1978, Mr. 

Michul ka withdrew his petition of intervention. We herewith allow 

the wi thdrawa 1 . -

NATIONAL LAWYERS GUILD 
(Houston Chapter) 

A. Interest 

In its Petition For Leave To Intervene dated October 11, 

1978, as supplemented on. November. 17, 1978, Petitioner avers that it is 

the duly chartered local chapter of the National Lawyers Guild, a 

voluntary a.ssociation of over 5,000 lawyers, law students, legal workers 

and jailhouse lawyers founded February 22, 1937, in Washington, D. C. 

•, 

It asserts that it has more_'than fifty members residing in close proximity 

to the proposed plant. In support of its interest, Petitioner states 

that some of its members (a) use the air, water, food, products and 

natural resources in proximity to the proposed plant, (b) are ;asthmatics, 

\vho wi 11 be subjected to a higher risk of cancer induced by airborne 

radioactivity released from the plant, (c) are consumers ·of electricity 

generated by Applicant and thus can challenge Applicant's statements 

relating to the need for and the safety of nuclear power which violate 

the Federal Consumers Protection Act and the Texas Deceptive Trade 

Fra:tices - Consu~er Prctection, (d) have and will continue to be subjec~ed 
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tc i11egal and unconstitutional surveillance, eavesdropping, harras

ment, i~timidation, interference with contractual relations and defama

tion by federal, state, local police agents, agents in the employ of 

private electrical utilities, and by the NRC, for the illegal purpose 

of depriving me~bers of the anti-nuclear power movement _of their 

da~ocratic rights to legal representation in organizing mass public 

opposition to proposed nuclear power projects. 

After reading Petitioner's submissions and Applicant's 

and Staff's opposing responses, and after reviewing the Special Pre

hearing Conference transcript at pages 619-630, we conclude that 

Petitioner has failed ·to establish standing. Neither the names nor 

the addresses are given of the members who purportedly reside in 

close proxi~ity to the proposed plant, and Petitioner's counsel stated 

at the special prehearing conference (Tr. 619) that Petitioner did not 

intend to provide this information. Petitioner refuses to provide this 

information on ~he ground that to do so would be to subject its members 

to the surveillance, intelligence gathering and security activities of 

the r;Rc, of Applicant and of the Texas Department of Safety, which 

Pe ti ti oner seeks to cha 11 enge in the instant proceeding.· Absent this 

information, we are unable to determine whether, pursuant to 10 C.F.R. 

§ 2.714, the Petitioner represents any person at all whose interest may 

be effec:e~ by the instant proceeding. Applying the teachings in Sierr~ 

C~ub v. ~·'.orton, 405 U.S. 727 (1972), we are compelled to conclude that 

t~ere is a si~ilar lack of standing here since Petitioner appears to 

.. ~.:-: 
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seek vindication of its own value preference rather than specifical_ly 

allege facts showing that it actually represents named members who 

reside at certain distances from the proposed plant and who claim they 

will be adversely affected by the granting of the construction permit. 

However, the Corrnnission has directed that, iri· deteniiining 

in a particular case whether or not to permit intervention by petitioners 

who do not meet the tests for intervention as a matter of· right, adjudi

catory b·oards should exercise their discretion based on assessment of 

all the facts and circumstahces of the particular case. Portland 

·General Electric Company, et. al ... (Pebble Springs Nuclear.Plant, Units 

1 and 2), CLI-76-27, 4 NRC 610 '(1976). Accordingly~ we proceed to con

sider the factors set forth' in 10 C.F.R. 2.714(a) and (b): · 

(a) Weighi~g _in favor of allowin[ intervention 

( 1 ) The extent _to which the Petitioner's 
participation may reasonably be 
expected to assist in developing 
a sound record. 

(2) The nature and extent of the Peti
tioner's property, financial, or 
other interest in the proceeding. 

(3) The possible effect of any order 
which may be entered in the proceed
ing on the Petitioner's interest. 

(b) .Weighing against allowing intervention -

(4) The availability of other means 
whereby Petitioner's interest will 
be protected. 
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(5) The extent to which the Petitioner's 
interest will be represented by 
existing parties. 

(6) The extent to which Petitioner's 
participation will inappropriately 
broaden or delay the proceeding .. 

. In light of Petitioner's refusal to identify its members 

and to show where they reside, we are unable to weigh factors (a)(2) 

and (3) in Petitioner's favor. Petitioner urges that factor (a)(l) 

·_favors the allowing of its i"ntervention in that its members are 

experienced in analyzing the political, legal and social dangers pre

sented by the security network which accompanies the insta11ati6n of a 

nuclear power facility and thus could develop a sound record documenting 

the adverse ·affects of nuclear power security apparatus and systems · 

associated with the Allens Creek' Plant on the public health and safety 

of itself, its members ·and the general public. (Petitioner's Supple-

ment, p. 7). As with the American Civil Liberties Union of South Carolina, 

which was the Petitioner in Allied-General Nuclear Services, et al. 

(Barnwell Fuel Receiving and Storage Station), ALAB-328, 3 NRC 420 

(1976), the instant Petitioner's real interest is to use this proceeding 

as a vehicle for determining whether there may indeed be threats posed 

to civil liberties by issuance of the proposed license. Obviously 

Petitioner is in the wrong forum - civil liberties do not come within 

':he "zone of interests" to be :irotected or regulated by the Atol'T'ic 
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Energy Act of 1954 and the National Eovironmental Policy Act, which 

are enforced in our licensing proceedings. See Long Island Lighting 

Company (Jamesport Nuclear Power Station, Units l and 2),'ALAB-292, 

2 NRC 631, 638 (1975). Thus, there are no factors weighing in favor 

of allowing intervention. Factors (b)(4)(5) do not weigh against 

intervention. However, Factor (b)(6) weighs against allowing inter

vention since the Petitioner states that its participation will benefit 

public health and safety by d~laying the licensing of the Allens Creek 

Plant (Petitioner's Supplement, p. 8). Clearly, Petitioner's partici

pation would not produce a valuable contribution to our decisionmaking 

process; See Tennessee Valley.Authority (Watts Bar Nuclear Plant, 

Units 1 and ·2), ·ALAB-413, 5 NRC 1418, 1422 (1977). Limited appearance 

statements may be made. 
EMANUEL BASKIR 

A. Interest 

See footnote 6, supra 
' 10/ 

B. Contentions~ 

1. Petitioner contends that, even though radioactive emissions 
11/ 

are diluted and vented through stacks~nd thus are below acceptable 

10/ We considered Mr. Baskir 1 s list of contentions dated November 1, 1978, as 1-;ell as his untimely supplementation dated November 28, 1978. (Tr. 667). 

11/ ~he Peti~iJner er~s. The 326 fbot s~ack has been deleted. Su:ple-
7ient to FES, § S.3. 
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upper bounds, these emissions may not oe appropriate because of local 

atmospheric temperature inversions and sudden tropical rainstroms. 

The contention is rejected. Clearly this contention is not based 

upon new evidence or information unavailable prior to December 1975·, 

and allegations that various operating nuclear plants have exceeded 

regulatory emission standards do not serve to convert these incidents 

into being new information or evidence absent some showing of a nexus 

with the proposed design of the plant. 

2. and 3. Petitioner contends that, in the absence of any 
.' ~ 

permanent waste storage facility, the spent fuel pool at the site will 

be inadequate for the storage of wastes over the operating life of the 

plant, and that, in the absence of a permanent waste storage facility, the 

license should not be granted. These c~ntentions are rejected for the same 

reasons we rejected Anderson Contention 1, DeBremaecker Contention 1 

and Framsons' Contention 4. 

4. Petitioner alleges that contingency plans should be reviewed · 

by the Staff for the containment of radioactive contamination in the 

everit of an accident during the transportation of nuclear fuel and of 

waste to and from the reactor. The contention is rejected for the reasons 

set forth in our discussion of Framsons' Contentions 2 and 3, and ·Hooker 

Contention 4. 

5. Petitioner alleges that Applicant has not shown that it has 

a prograo. for the training of operating personnel and for the monitoring 
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of that program. The contention is r~jected as being premature. See 

our ruling, in pertinent part, on PIRG Contention 8, and our ruling 

upon Kainer Contention 1. 

6. P~titioner contends that the Applicant's analyses of earth

quake potentials that could compromise the integrity of the proposed 

plant's structures (e.g. reactor building and spent fuel storage 

facility) should be reexamined; that improvements in geophysical 

technology in the last three years warrant reanalysis using the im

proved techniques. We reject this contention. In our Partial Initial 

Decision, findings 106-112, we extensively considered the geologic and 

seismic features of the site and its environs and concluded ·that "the 

linears crossing the site are not relited to subsurface faults or 

othet geological anomalies nor tb topographical features which imply 

a hazard of ground failures at the site or otherwise affects its suit

ability or safety". Petitioner fails to particularize how any new 

evidence or information derived from the use of these improved techni

ques might invalidate· the above conclusion. Hence the allegation ·is 

co~pletely speculative and without basis. 

7. Petitioner asserts that decommissioning should be considered, 

that a schedule should be furnished, and that Applicant should furnish 

a performance bond. The contention is rejected for the reasons stated 

in rejecting Anderson Contention 4. (See also Framsons' Contention 10 



.. • • 
- 68 -

which was rejected). 

Wh·ile Mr. Baskir is not admitted as .a party, he may, if he 

so desires, make a limited appearance statement pursuant to § 2.715(a). 

F. H. POTTHOFF , II I 

A. Interest 

See footnote 6, supra 

B. Contentions 

1. Petitfoner alleges that tornado generated missiles might 
·:.;, 

shatter the reactor building walls. The contention is rejected since 

it is not based upon new evidence or infonnation not available prior 

to·oecernber 1975. Further, Peti~ioner does not question the adequacy 

of the Staff's tornado missile spectrum presented in Table 3-1 of the 

SER. Mr. -Potthoff only vaguely expresses a concern that· 11 sometimes 

people b~ild plants that aren't within the specifications and somehow 

get by". 

2. Petitioner asserts that the increased use of well water 

by householders and of ground water by industry will cause subsidences 

which could result in cracking of the reactor building. The contention 

is rejected. See our ruling upon McCorkle Contention 11, and Our Partial 

Initial Decision findings 119, 120, and 121. (2 NRC at pp. 808-809). 

;1.• 
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3. Petitioner alleges that a )978 West Texas earthquake of 

magnitude 2.3 (Richter) provides the basis for contesting Applicant's 

se~s~ic design for the ACNGS. We cannot agree. The Board, in its 

Partial Initial Decision, findings 125-130, 2 NRC at pps. 810-811,. 

c~nciuded from its review of the geologic and seismic evidence that 

an event of magnitude 4.8 (typically MMVI) with an associated safe 

shutdown earthquake ground acceleration of O.lg is 11 a conservative 

representation of the maximum earthquake in the Gulf Coast Tectonic 

province ... 11
• Thus, were we to assume that (at worst) the 1978 

event cited by the Petitioner had occurred or can occur at the proposed 

site, the result would lie well within the design capa~ility of the 

.c..:r·:Gs facility for achieving and maintaining a safe shutdown. The 

contention is rejected. 

4. (During the .Special Prehearing Conference on No.vember 18, 

1978, .at Tr. 641, Petitioner withdrew this contention relating to flood 

hazards. Thereafter, on or about November 20, 1978 ," Mr. Potthoff filed 

a suc~ission which in effect was a motion for leave to file out-of-time 

a new contention. Applicant opposed the granting of the motion as well 

as the admissibility of the proposed contention. The Staff opposed the 

admissibility of the contention. We grant the motion since good cause 

was shown - namely, that a State constitutional amendment had recently 

c::J~~ed. We proceed to consider new Contention 4J 
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Petitioner asserts that o~ November 7, 1978, the citizens 

of Texas approved a constitutional amendment (Amendment 4) permitting 

the Texas Legislature to exempt from State taxes solar and wind instal

lations as energy sources. Petitioner contends that as a result of 

this amendment, solar and wind technologies could become economically 

feasible and could become alternatives by the time ACNGS comes on line 

i~ 1985. However, the constitutional amendment merely provides that 

the legislature may exempt solar or wind-powered energy devices from 

taxation. _The conten~ion is rejected because it is- grounded on pure 
-: 

speculation that the Texas legislature will in fact enact such exemp-

tive legislation and that the aforementioned devices would be available 

as adequate -alternatixes by 1985. 

While Mr. Potthoff is not admitted as a party, he may make 

a limited appearance statement pursuant to 10 C.F.R. § 2.71S(a) .. 

JOHN R. SHREFFLER 

A. Interest 

.See footnote 6, supra 

8. Contentions 

1. Petitioner contends that the use of a cooling tower in lieu 

of the cooling lake is preferable because the utilization of the latter -

would result·in an eva:ora~ion loss of 40,000 acre feet of water which 
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may adversely interact with a possible water shortage in Texas. The 

contention is rejected. See our ruling upon PIRG Contention 3, supra. 

2. Petitioner asserts that BWR's have had a large number of 

hydrogen explosions th~t have injured workers and released radioactiv

ity. At the Special Prehearing Conference, Petitioner .cited (Tr. 6S4) 

an article that reported the occurrence on December 13, 1977, of two 

hydrogen explosions at the.Millstone Nuclear Power Station, Unit l, a 

BWR facility (NUCLEAR SAFETY, VoL. 19, No. 4, July-August 1978). The 

second of these explosions caused an occupational injury arid had an 

important safety significance for the operation of the reactor. Peti

tioner further pointed out (Tr. 6S4) that subsequently there had been 

a change to 10 C.F.R. Part SO, dealing with this matter. (43 Fed. Reg. 

S0162, October 27, 1978). Therein a new Section S0.44 was added to 

10 C.F.R. Part SO. Both of these citations constitute new infonnatian .. 

Although P~titioner does not sh9w whether this informat1on explicitly 

relates to the proposed ACNGS BWR, it is sufficiently on paint to war

rant the admission of this contention. Accordingly, the contention, as 

reworded by the Board, is admitted. ·Applicant and Staff are directed 
I 

to present evidence upon the question of whether the proposed ACNGS 

facility will meet the current requirements of the Commission with 

respect to standards for combustible gas control. (We note that at the 

Special Prehearing Conference, Mr. Shreffler, in discus"sing his Canter.-

tion 3 - Tr. 655 - also expressed a concern about hydrogen gene:ation, 

which concern the Board deems to be subsumed in Contention 2.) 

._,,, 
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3. Petitioner asserts that, in the event of a small-pipe break 

in the ECCS, the reactor could heat up to dangerous.levels and could 

result in the possible release of excess radioactivity. As noted in 

the above discussion of Contention 2, Petitioner cites modifications 

t6 10 C.F.R~ Part SO. The above Federal Register citation includes 

an amendment to Appendix A of 10 C.F.R. Part SO, dealing with Criterion 

SO - Containment Design Basis. This citation constitutes new informa

tion, although Petitioner does not show whether this information 

explicitly relates to the proposed ACNGS. However, the Petitioner's 

postulated small-pipe break in the ECCS can potentially constitute a 

degradation of emergency core cooling functioning. Accordingly, this 

contention as reworded below by the Board is admitted. Applicant and 

Staff are directed to present evidence on the issue of whether the 

proposed facility will·meet the current requirements of the Commission 

with respect to Criterion SO - Containment Design Basis. 

4. Petitioner contends that, due to inadequate strength, there 

is a danger that the concr~t~ pedestal supporting the reactor will be 

weakened or broken as the result of a loss-of-coolant accident (LOCA). 

At the Special Prehearing Conference, Petitioner cited at Tr. 6SS - the 

existence of testimony before the Joint Committee on Atomic Energy by 

former G.E. engineers, a portion of which appeared in the Congressional 

Record-Senate of Februar)· 25, 1976. This testimony was cited by 

<• 
'"· 
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Petitioner in an effort to provide th~ basis for his contention, and 

to satisfy the Board's requirement regarding new evidence or informa

tion. Having reviewed the above-cited portion of the Congressional · 

Rec~rd in its entirety, and in particular the subsection relevant here 

(3c. Structural Integrity of Federal Concrete, p. 4358), we find con

siderable equivocatiQri in the discussion of this matter. It is stated 

that a LOCA .£!!!result. in thermal shock to the reactor pedestal, which . 

could result in cracking of the concrete foundation, which could effect 

the continued safe operation of a BWR. It is further stated that this 

accident may have already occurred at Dresden Units 2 and 3 in 1971. 

Such a discussion is too speculative and does not provide a reasonably 

specific basis for a challenge by Petitioner to the proposed AeGNS 

design. Hence, the contention ts rejected. 

5. Petitioner.alleges in substance that geothermal energy is 

·an economica·lly feasible alternative. The contention is rejected for 

the same reasons we rejected Day Contention 1, supra. 

6. Petitioner asserts that the design for the rad-waste system 

is· inadequate since it does not provide for any additional margins for 

growth and that said design would have to be extensively and expensively 

modified if regulations for radioactive emissions are changed. The 

contention is rejected because it is vague in not explaining "additional 

mar;ins for growth", lacks basis in not explaining why additional margins 

are needed, lacks specificity in not identifying any portion of the 

S:a7f's or Applicant's analysis which is inadequate, and is purely specu

lative in suggesting that the regulations might be changed in the future. 

,, 
'· '~ 
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7. Petitioner asserts that the investigation of potential earth

quakes is incomplete because 1977-78 findings at the North Anna Plant 

showed that the danger of earthquakes existed where large man-made lakes 

had been created and that such an incident had occurred at Lake Meredith 

in. 7exas in 1966. The contention is rejected because it is not based 

upon ne\'1 evidence or information unavailable prior to December 1975. 

The Lake Meredith incident occurred in 1~66 and the subsequent North Anna 

incident provided supplementary information. Petitioner admits that this 

is not per se new inf~nnation (Tr. 657). Moreover, he fails to show that 

said incidents in any way cast doubt upon the adequacy of the safe shut- . 

down earthquake design feature of the proposed ACNGS. 

·Mr. Shreffler is admitted as a party, and his Contentions 2 

and 3, as reworded, are admitted as issues in controversy. 

ANN WHARTON 

A. Interest 

See footnote 6, supra 

B.. Contentions 

1. Petitioner asserts that there is no pressing need for nuclear 

energy because various newspaper articles reflect that there will be a 

natural gas glut if price controls are removed. The contention is re

jecte~ tecause it is soeculative. Further, Petitioner fails to specify 

~here~n the discussion of the natural gas alternative at pages S.9-2 and 

~.9-3 of :he Final Supplement to the FES is inadequate. Indeed, said 

~ocu~~~: recognized that ''Deregulation of the price of newly developed 



• • • 
- 75 -

natural gas supplies is expected to stimulate supply and restrain 

growth of demand thus eliminating the current shortage problems". 

Further, while the Final Supplement proceeds to caution that" .•. , 

deregulated prices approaching $2.00 per 1000 ft.3, which are typi~al 
. . 

in the unregulated intrastate market, would be equivalent to the cur

rent cost of fuel oil and, therefore too costly for boiler fuel", Ms. 

Wharton does not address this point. 

2. Petitioner alleges that insurance coverage is minimal in 

the event of a nuclear accident. The contention is rejected. See 

our ruling upon Anderson Contention 3, supra. 

3. Petitioner alleges in substance that there has been no 

showing that any benefit to the public would result from the construc

tion of the proposed facility .. 'However, Section S.10.4, Cost-Benefit 

Balance, of the Final Supplement to the FES does analyze the costs 

and benefits, but the Petitioner fails to specify wherein, if at all, 

this analysis is erroneous. The contention is vague and unspecific, 

and accordingly is rejected. 

4. Petitioner contends that there is no such thing as a safe 

level of radiation and that, individuals with genetic or physical 

disabilities are especially vuln~rable. The contention is rejected 

for the reasons set forth in our discussion of Doherty Contentions 1 

and 2 and Fra~sons' Contention 6. 
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While Ms. Wharton is .not admitted as a party, she may 

make a limited appearance statement pursuant to 10 C.F.R. § 2.715(a). 

JOE C. YELDERMAN 

A. Interest 

See footnote 6, supra 

8. Contentions 

0 

1. Petitioner contends that (a) the Staff did not accurately· 

account for the growth of population within fifty miles of the plant, 

(b) Staff did not consider radiation doses to the population outside 

a fifty mile radius· of plant, and (c) "safe" levels of low level 

radiation have been found recently not to be safe. The contention is 

rejected. Subcontention (a) fai.ls to speciJy what are the errors in 

Table S.2.1 and S.2.2 in the Final Supplement ~o the FES ~hich project 

increases in population to the y~ar 2020 from within two miles to. with

in fifty miies of ·the proposed site. Subcontention (b) is erroneous -

Table S.5.15 at page S.5-28 tif the Final Supplement to the FES does 

set forth the U.S. population - dose commitment for the proposed site'. 

Subcontention (c) constitutes an impermissible challenge to Commission 

regulations (see our rulings upon Coherty Contentions 1 and 2, Framsons' 

Contention 6, Hinderstein Contention 11, Hooker Contention l, and Loe 

Contention 1). 

\·Jhile Dr. Yelderman is not admitted as a party, he may make 

a 1i~ited a~pearance statement pursuant to 10 C.F.R. § 2.715(a). 
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HOUSTON GULF COAST BUILDING AND 
CONSTRUCTION TRADE COUNCIL 

• 
On November 10, 1978, the Council filed a Petition For· 

Leave To Intervene. Applicant supported the petition while the Staff 
12/ 

o~pcsed.-

• The Board's Corrected Notice of Intervention Procedures was 

pubiished at 43 Fed. Reg. 40328 (September 11, 1978), which directed 

that ~e~itions for leave to intervene be filed on or before October 11, 

1978. Pursuant to 10 C.F.R. § 2.714(a) and (d) we must determine whether 

or not this untimely filed petition should be granted after balancing 

the following factors: 

1. Good cause, if any, for failure to 
file on time .. 

2. The availability of other m~ans 
whereby the petitioner's interest will 
be protected. 

3. The extent to which the petitioner's 
participation may reasonably be expected 
to assist in developing a sound record. 

4. The extent to which the petitioner's 
interest will be represented by existing 
parties. 

5. The extent to which the petitioner's 
participation will broaden the issues or 
delay the proceeding. 

6. The nature of the petitioner's right 
under the Act to be made a party to the 
proceeding. 

~Z/ ~=~~ticner Hooker filed a response opposing the granting of the pe:i
":i:r ::: r~overnber 27, 1978. \~e have read Ms. Hooker's submission and do not 
reac~ ~1e qu~stion of whether a petitioner has standing to file such a 
respo:.se. 

b, 
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7. The nature and extent of the peti
tioner's property, financial, or other 
interest in the proceeding. 

8. The possible effect of any order 
which may be entered in the proceeding 
on the petitioner's interest. 

Regarding the first factor, petitioner alleges that it was 

unable to intervene prior to the acquisition of authority to do so and 

such authority could not be obtained until November 8, 1978, owing to 

its,size and complexity. This is a conclusional statement - Petitioner 

does not specify the date upon which it sought authorization from its 

membership and fails to particularize any subsequent events which would 

shov: that, due to circumstances beyond its control, it was unable to file 

by the due date. Having failed to furnish a gqod excuse for its tardi-

ness, the Council shoulders a heavy burden in attempting to ju~tify 

intervention on the basis of the remaining factors in our regulation. 

See Nuclear Fuel Services, Inc., et. al. (West Valley Reprocessing Plant), 

CLI-75-4, 1 NRC 273, 275 {1975). 

Regarding the second factor, Petitioner asserts that there 

are no other means available to protect its interests in light of the 

fact that the National Lawyers Guild purported. to represent union members. 

However, during the Special Prehearing Conference, the National Lawyers 

Guild stated that it did not represent any unions. (Tr. 632). 

With respect to the third factor, Petitioner avers that its 

participation is required in order to develop a sound record, since, if 
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it is not permitted to participate, the National Lawyer Guild's mis

representations will be unchallenged. We are not advised what these 

misrepresentations consist of, and, in any, the Council's apprehensions 

are without foundation since we have denied the Guild's petition for 

leave to intervene. 

The fourth factor does not weigh in the Council's favor. 

It asserts. that no other party would be as capable to directly present 

the effect on orgartized labor of denial or the delay in the issuance 

of the construction permit. However, it appears that Applicant and 

Staff in their environmental reviews have· taken the same vi~ws as the 

Council's with .regard to need for power, to there being no environ

mentally preferable alternative ~ource of power, and to the recreational 

value of the cooling lake. 

The fifth factor weighs against the Council's intervention. 

.,, 
~ 

It fails to identify any of its rank and file worker-members who allegedly 

reside or are employed within the Applicant's service area. Drawing down 

from cur discussion relating to the National Lawyers Guild, suora, we con

clude that ~he Council appears to seek vindication of its own value pre

ferences rather than specifically allege facts showing that it actually 

represents named members who reside or are employed at certain distances 

fror:: the ;:iroposed plant and \·Jho claim that they will be adversely affected 

by a denial of the construction permit. 
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Since the Council has not identified its worker-members and 

has not shown where they reside and work, we are unable to weigh the 

seventh and eighth factors. 

From the above discussion, it is clear.that the.Council has 

not shown good cause for its failure to timely file its petition and 

that our assessment of the other factors weighs against allowing the 

.petition for leave to intervene. Moreover, we conclude that its parti

cipation would not produce a valuable contribution to our decisionmaking 

process. See Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 

and 2), ALAB-413, 5 NRC 1418, 1422 (1977)._ Accordingly, the Council's petition 

for leave to intervene is denied. Limited appearance statements may be made. 

Pursuant. to 10 C.F.R. § 2.714a, an Order wholly denying a 

petition for leave to intervene is appealable by the pet~tioner on the 

question whether the petition should have been granted in whole or in 

part. Further, an Order granting a petition for leave to intervene is 

appealable by a party other than the petitioner on the question whether 

the petition should have been wholly denied. This Order may be appealed 

to the Atomic Safety and Licensing Appeal Board within ten (10) days 

after service of this Order. The appeal shall be asserted by the filing 

of a notice of appea 1 and accompanying supportj ng brief. .Any other party 

,/ 
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~ay file a brief in support of or in opposition to the appeal within 

ten (10) days after service of the appeal. 

IT IS SO ORDERED. 

Dated at Bethesda, Maryland 

this 9th day of February·, 1979. 

THE ATOMIC SAFETY ANO 
LICENSING BOARD 

Member 




