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In the matter'of:

UNITED STATES OF AMERICA

. NUCLEAR REGULATORY COMMISSION

COMMONWEALTH EDISON COMPANY Docket Nos: 50-237

4 o0 00 se 0 00 o; w o $

o . . 50=249
(Dresden Units 2 and 3 and 50-~254
Quad-Cities Units 1 and 2) 50=265

Room 2525 - :
U. S. Courthouse and Federal
Building

219 South Dearborn Street,.
Chicago, Illinois

Thursday, 1 February 1979

i

A special prehearing conference in the above

entitled matter was convened; pursuant to notice, at 10:00

- QA.Me r

.BEFORE ¢

GARY MILHOLLIN, Esq., Chairman, Atomic Safety and
Licensing Board

DR. QUENTIN J. STOBER, Member
MRS, ELIZABETH B. JOHNSON, Member
APPEARANCES :

JOHN W. ROWE, Esq., and ALAN P. BIELAWSKI, Esqg.,
Isham, Lincoln and Beale, One First National Plaza,
Chicago, Illinois 60603, appearing on behalf of
the Applicant.

" ‘RICHARD J. GODDARD, Esq., STEVEN C. GOLDBERG, Esq..
and GUY H. CUNNINGHAM, III, Esq., appearxng on behalf
of NRC Regulatory Staff.

Hce- Federal Reporters, jht - .
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APPEARANCES : (continued)

ANTHONY ROISMAN, Esq., appearing on behalf of Natural
Resources Defense Council and Citizens for a Better
Environment._ : -

- SUSAN SEKULER, Esq.., Asszstant Attorney General, State
of Illinois, 188 W. Randolph, Suite 2315, :
Chicago, Illinois, 60601, appearing on behalf of
the State of Illinois.

csz-gﬁdbud'ckkcnﬂna Ine.
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PROCEEDINGS
CHAIRMAN MILHOLLIN:_~Ladies and gentlemen, this .
special prehearing conference is now called to order.

Thls is a special prehearing conference held by

: the Atomic Safety and Licensing Board, Nuclear Regulatory

Commission,.under the authority-of Section 2.751(a)~of Title

'10 of the Code of Federal Regulations. It is being held

today, Thursday, February 1, 1979 in Room 2525 of the
United States Courthouse and Pederal Building, 219 South
Dearborn Street, Chicaqo, Illinois, pursuant to an order of

this Atomic Safety and Licensing Board designated to rule

- upon petitions for leave to intervene in the matter of

Commonwealth Edison Company, Dresden'Station Units 2 and 3

and Quad Cities Station Units 1 and‘z, Docket Numbers

50-237, 50=249, 50-254 and 50-265.

This Board was designated on'September 28, 1978
by the Chairman of the Atomic Safety and Licensing Board

Panel, pursuant to the regulations of the Commission, in

.particular, 10 CFR 2,105,

.The proceeding was initiated by the'Commonwealth‘

Edison Company, which holds a license to use and operate  the

'Dresden Nuclear Power Station, Units 2 and 3, and the Quad

Cities Nuclear Power Station, Units 1 and 2.
- .--The-Licensee--has-proposed-an amendment to its

license which would permit the Licensee to store spent fuel

csz~f¥aﬁnafc¢%4xnhnnijhn_

' 444 NORTH CAPITOL STRERT
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Zfrdﬁ-any‘of-thé udits at the t&d-stations,-ihcluding
.Dresden Unit Number 1, in the spent fuel storage pools of
Units 2 and ﬁlof the'bresden facilify and UnitsAl ahd.z.pf
the Quad Cities facility, | |
| :The‘details of these érbpésals are,contaiped in
the Liéénéee's.applicatioh.for amendment dated May 11, 1978.
A notice of the.proposed,amendment was-pubiished in the
Federai Register on Auguét 22, 1978, Volume 43, page 37245,

‘The notice stated that any person whose interests may be

\

affected by the amendment could file a request for a héaring
in the form of a petition for leave to intervene. The
petitioner—is required to set forth ﬁhe interest of the -
pgﬁitioner and how that intérest might be affected bf the
issuance of the amendmeﬂt. |

The petitioner is also required to file, notllater
than 15 days'before»this conference, the specific contentiohs
which the petitioner seeks to have litigated.

A pétitioner who fails to file at leést one
acceptable contention cannbt be admitted as a party to the
proceeding.

The Board has received the following petitiéns
for léave to intervene: |

FPirst, the State of Illinois, under 10 CFR 2,714 -

and 10 CFR 2.715(c); second, the Natural Resources Defense ...

Council and Citizens for a Better Environment, unde:-

cﬁkz;:kand'cJayunhnm Tne

444 NORTH CAPITOL STREET
WASHINGTON, D.C. 20001
(202) 347-3700
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id‘crn 2.714.
| ﬁésponses to thése:petitiéns'havefbeéﬁ filedlby

the Licensee.and,Byvthe Staff,of the nglear Regulatory
Cbmmission;.i;:“ N |

o i will now introduce the memhers of the Board.

. On my left is Mrs. Elizabeth B. J6ﬁnsoﬁ, of the:'
‘Nucle#r-Di&ision.of Union Carbide Corporation étAOak Ridge,~
Tenngséeé; Mrs. Johﬁson is a physicist, and she will serve
‘as the Board sﬁecialist'in nuclear»engineerihg. | |

N SOn my right is Dr.- Quentin J. Stébér. Dr. Stober

is a ?rofess§r of Environmental'Sciences at the University
of Washington, and he will serve as the environmental
;specialist'én tﬁe‘Board; “

I am Gary Milhollin. I am a Professof at the

: UhiVeréity of Wisconsin Law School, and I am admitted to

ipracﬁice,before the Courts of the Distriﬁt of‘Columbia;

I will now ask‘the-counsel’here to introdﬁcé
;themselves. Accbrding to-the recérd;:in the proceeding the
Licensee is represented by Mr. John Rowe, Mr. Michael Millér
~and Mr. Philip Steptoe. Wbuld ydu.gentlemenbpleasebintrof
duce youisélves?:

MR. ROWE: My name is John W. Rowe. Today' with

'me is Alan P. Bielawski. We are with the firm of Isham,

|| Lincoln and Beale, and together we represent the Applicant, -

Commonwealth Edison Company.

' c%kz-GﬁJnufcpeqxnhng Tne.
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”CHAIRMAN MILHthIN? According to the record, Mr.'

ARichard J. Goddard and Mr. Steven Ce Goldberg have appeared

on behalf of the NRC Staff. Would you please introduce

. iyourselves?

MR, GOODARD "I am Mr; Goddard; for the Staff.

,On my right is Mr. Goldberg, my co-counsel.

‘Also with me at counsel table today is Mr. Roby

'Bevan,:the Project Manager for this'docket.

CHAIRMAN MILHOLLIN: According to the record,

-Mr;-Anthony Roisman'has'appeared.oh behalf ‘of the Natural

Resources:Defense-Council-and.Citizens‘for a Better Environ=.

meht. Mr. Roisman, would you_please introduce yourself to

the Board?
' MR, ROISMAN: Yes. My hame is Anthony Roisman. -

I'm a staff attorney‘withtthe'Natural Resources Defense

PPN

COuncil, and I'm represehting the Natural ReSources Defensef

Council and Citizens for a Better Envzronment.v

. CHAIRMAN MILHOLLIN: According to the record,

Ms., Susan Sekuler and Mr. Russell Re. Eggar have. entered B

appearances on behalf of the State of Illinois. Is the

State of Illinois present?

MS. SEKULER: Yes, sir. I am'sosan H. Sekuler._'

I-aﬁ'Assistant Attorney General for the State of Illinois, .

~and_I am here representing. the..State.of.-Illinois today.:- -

'CHAIRMAN MILHOLLIN: The purpose of this special

"c"vceo .glec[eza/. aeroz‘tm, ﬂrzc,

WASHINGTON, D.C. 2000t
(202) 347.3700
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_prehearing-conference‘is'to:conSider,petitions to intervene,

which we will do today.

- A second purpose is to work With the petitioners

Ato identify the important issues in the pr°°eed1n9.}:ff1‘~

~A third purpose is to establish a schedule for

further action in the proceeding.

Before moVing to a discussion of these items, 1

would like to ask whether anyone has any preliminary remarks

'concerning the agenda which should come to the Board'

attention at this time.
VOICE FROM THE AUDIENCE. Yes. My name is

Edward Gogol. I have represented the Bailly Alliance, and y

'myself, plus at least one other person here, would like an
.opportunity to make public comments on the application for

-;spent fuel shipment today during the hearing, and if

pOSSlble, rather early, because we have time constraints.

CHAIRMAN MILHOLLIN~ How many persons here would

1like to. make limited appearances"

(Show of hands )
‘ Three?-lp
MR. ROWE:. Mr, Chairman, subject to thelple.asure"
of the Board the Applicant would have no objection to o

hearing a limited number of_limited.appearances.atvthis

m;?iﬂﬁtmwlﬁnitisiggiﬂgitgube,more;than,threeior four, we would -

ask'that'the remainder be’deferred until after the formal -

- Ace- Federal Repotters, Inc

WASHINGTON, D.C. 2000t .
(202) 347-3700
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proceedangs om the agenda.
But we have no objectlon.to hearing the three
people who have ldentlfled themselves at any time.
o 'MR.,GODDARD The Staff is amenable to that.,:.”'
byl CHAIRMAN MILHOLLIN. I'd like to ask the people -
who have requested the opportunlty to make llmlted appearances,
to state how long you thlnk it would take to. make your a
statemeuts.;rCould,yOu-make:yourVstatements_withinffiveafr'
mihutes?'i‘/ o | | . :
| -VAMR.‘GoGot:I;Yes. C
‘I:.VCHAIRMAN MILHODLIN; Piuexmluutes_apiece?"
‘*-IMR. GOGOL. or less.;*‘ B
-ﬁf'CHAIRMAN MILHOLLIN. Allﬂright. You may proceed.
?['MR‘ GODDARD- Staff would request that any partles
maklng llmited appearance statements please approach the
Board_and use the mlcrophone. o v»
. :CﬁAIRMAﬁ MIDHDLIIN:A_Yes, fou can.maketyourf
appearance from rlght here.
LIMITED APPEARANCE STATEMENT OF EDWARD GOGOL, |
ON BEHALF OF THE BAILLY ALLIANCE,' 711 S.‘ DEARBORN,
‘ ROOM 548, CHICAGO, ILLINOIS 60605, ) -
MR, GOGOL: My name ‘is Edward Gogol. -I-am a

member of the Ba;lly Alllance, which is a cztlzens antl-

HgggleaglgxgﬂE.withla:largernumbermofamemberSwranorthern*“*"

Indiana'and Northeastern'Illinois, andswe‘strongly~opposeiA

Hce- ‘3en{aa1‘ cRéFOzth, _ﬂnc

WASHINGTON, D.C. 20001
' (202} 347.3700
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Commonwealth Edison s request to Shlp spent fuel from their:

-Quad Cities nuclear plant to their Dresden nuclear plant.

There are large numbers of severe safety problems‘.

'involved in shipping nuclear spent fuel to and fro.

There are problems of fire, that casks have not

been deszgned and have not’ been tested to withstand the very

‘high temperatures that can result lf one of the shipments .

were to collide with, say, a tank truck containing any one of

_fa large number of ‘common industrial chemicals.

There are: problems whereby the seals on the

;shipments may leak, and the cooling water may leak out.: And |

then many of the fissxonable materials, in particular the

ostrontium and cesxum, would volatilize and leak out of the

fcasks the " same way that the cooling water did.\wvii'

There are many other accident problems. ,f

-Now,lstoringispent fuel at:the reactor,Sitesfis

. not the solution, either. COmmonwealth Edison is asking

Afor perm;ssxon to- transship spent fuel, because they know

that sooner or later they will run out of storage space at o

the Quad Cities nuclear plant, and unless they either expand

that space or Shlp the fuel somewhere else, they will have

jto:shut ‘it down.

'Now, leaving spent fuel:at the Quad Cities nuclear |
plant is. not acceptable, either, because it greatly

increases the damage that can result from a catastrophic

cqce- Federal cRepo'zteu,. .7nc;

444 NORTH CAPITOL STREET
WASHINGTON, D.C. 2000t
(202) 247.3700
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|l “accident at a nuclear plant, and we know from a number of

ekperiences that catastrophic acoidents'at nuclear.plants_ )

|| can. happen.~

We kncw from the 1975 flre at the Browns Ferry

'reactor that a disaster could happen.

We know from the recently dlscovered leaks at

A'the Duane Arnold plant in Palo, Iowa, that dlsasters can.

happ_en .

'rfAnd'we know from the Nuclear Regulatory;Cbmmissionf :

own Lewis Report}rwhich thoroughly di5credited'the Rasmussen'
~‘Report,ltogether with a number of other lndependent

'scientlsts whlch ‘have dlscredlted the Rasmussen Report, that

'a nuclear plant dlsaster happening are one in a blllion are

'Just meaningless numbers.

wa, I am aware that your job as Commxsszoners :

here is not to determlne whether-nuclear power is good_or’r

~bad, or‘Whetheruthe plant should be~shut-down, but simply‘
to. rule on the llmlted legal issue of whether or not that- '

.spent fuel should be transshipped.

| I assert that you must look beyond thlS llmlted
legal responszbillty. ' You must cease to say that we are

simply doing our duty, and look at the overall ethlcal

_;mpl;gatxonstof,contlnulngmto.pursuetanmenergyspollcy:whichﬂ~‘

will continue to'producefhuQe amounts'of‘deadly radioactive*

‘c#ﬁz-Sann/Qﬂeqnnhng The,
444 NORTH CAPITOL STREET

WASHINGTON, -D.C. 20001
(202} 3473700 .
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‘wastes, which nobody knows what to do with, and which are

leaking into the environment already.

1Just,about a week ago we heard-that shipments“of‘

‘so-called low-level wastes from another of Commonwealth

fEdison*sfnuclearﬁplantswdown to Barnwell, South Carolina;._

where a. truck fell apart and some barrels spllled off, and

we were told that there weren.t any leaks, there was. no

damage;- We don t know. If there had been, lt is very

‘llkely that somethzng llke that would have been hushed up._

There have been many other examples of near

misses, leaks.

Plutonium staYS-dangerous-forhhalf a million

‘years, and a millionth offa,gram'is more than'sﬁfficient to
fcanse”lungvcancer; Yet every single one of.Commonwealthjj
Edison'S‘reactors-produce about 500 pounds of this deadly

_materlal every year.

This 13 not a substance that ‘we have a rlght to
leave to our chlldren or thelr children or their ch;ldren,

and'I, therefore, ask that you rule that Commonwealth Edison

.not be allowed to-ship spent fuel from the Quad Cities

plant to the Dresden plant, ‘in the hope that when A
Commonwealth Edison runs out of storage space they will be

forced to shut down that nuclear plant, and that you make

_some_sort of statement to_that effect. . . ....... ... ..

_Thank,You-.

Ace- Federal Reporters, Tnc

WASHINGTON, D.C. 20001
(202} 347.3700
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.H'JCRAIRMAN'MILﬁothN:zfA11~right.' Yonvmay proceed. a
LIMITED APPEARANCE STATEMENT OF MARILYN SHINEFLUG ’
ON BEHALF OF THE DEKALB AREA ALLIANCE FOR
‘.RESPONSIBLE ENERGY (DAARE) P.O. BOX 261, v
; VDEKALB», ‘.I_LLINOIS‘ 60115.' ,
MS. SHINEFLUG°' My name is Marllyn Shlneflug, and
I'm with the DeKalb Area Alllance for Respon81ble Energy.
| I have a written statement which I can submlt'
entitled,_“Recommendatxon to Deny Transshlpment of Spent
Fuel Between Quad-Cltles and Dresden.
Members of DAARE believe the proposed amendments
to Commonwealth‘Edison's operatingiiicenses to pezi'mit'-V »

transshipment_and~storage of spent fuel between”the Quad-"

;Cities and Dresden Stations should be denied.’ Our reasons:-'

I are as follows:

1. Granting of these amendments will give:the
appearance of a solutlon to the problem of what to do with
excess spent fuel rods whlch are piling up across the natmon'
at.a rate of 150 tons a month. The government estimatesp
lthere'wilI be 10, 000 tons ofvspent fuel by-l985. |

. Despite clalms to the contrary, there is no
'solutlon to the long-term safe storage of thls hlgh-lewel
radzoactxve waste.. ‘Past NRC rullngs state that thls long-
term dlsposal problem IS a separate lssue, and need. not..

have 'a bearing in individual licensing procedures. HOwever,

Ace- Federal Reporters, Jc.

WASHINGTON, D.C. 20001
(202) 347.3700
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if the NRC is to earn the publlc s. trust it should deal

‘vrealistzcally w1th the entire problem._

Thus, amendments to permit transshlpment should

gbe denled, as they will merely postpone the day when long- o

term.disposal must be faced directly..r
2. Transshipment w111 greatly lncrease the B

number'of spent fuel shlpments on our hlghwaYS. Even though

I shipping'casks have been tested by Sandia Laborator;es,.

other experts feel that accidents could happen. L
'? According to Dr. Larry Shappert, in a 'fire or

¢ollision it would be:possible for a gasket orJValve to be .

 damaged and allow~thefeoolin§'water to leak out.- Or a.

worker could fail to properly close the oask after loading

Cit. The water loss. could allow thevrods.to heat 'up and

the pressure to build up inside the cask. If the temperature '

were to rise above 1253° Fahrenheit the cesium would vaporize

,andlescape through,the'cask,in.the-same opening used by the.

‘water.

h In addition, many‘Chemicals transportedlon,the
hlghways burn at temperatures whlch exceed the standard test
fire o£,1475°. For example, propane. Even,SandlaA
Lahoratories.estlmates that a major.release of spent fuel
or higheleﬁeltwasteﬂin.New.York Citf.eould claim 4000nlives_

and cost $2 bzllzon in cleanup and damages._*Aggord;ngwtg;_.'

Dr. Leonard Solon, Dlrector'of New York City's Bureau of

.cqce- Federal rJQe ozteu, ﬂm:

444 NORTH CAPH’OI. STREET
WASHINGTON., D.C. 20001
(202) 347-3700
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'Radiation Control a one-percent release of the contents of
a cask --»Just a one-percent release - would cause hundreds_
‘of thousands of deaths é- " eed public health disaster of-

the first magnitude._“'

,3.? Commonwealth Edison has no contract for

'disposal or even removal of spent.fuel~from these reactors. -

.or'the pools beside;the reactors. If the public_wisely

decides toareject,thefbuilding of‘more away-from-reactor

'sites,‘and‘if no long-term solution to the disposal'problem
is devised, who will be liable? Can we count on the utility-

to maintain the site in a secure fashion for hundreds, if

not thousands,*of years?

‘Denial of these proposed_amendments'will'protect_,

jlocal reSidentsffrom even greaternhazards'than they already

must contend with.‘A

| Members of DAARE believe that the best way to

deal w1th radioactive waste is to stop producing it. We
‘hope - the NRC will utilize this opportunity --_right now, -

- right here, today -- to gain the public'svtrustdin their -

awesomehresponsibility to. regulate nuclear power.
vlThank‘yout'
' CHAIRMAN MILHOLLIN: Thank you very much.

VOICE FROM THE AUDIENCE: May I reserve comments

Vtuntilutheeendnofuthe:meetinq?f~»vﬁ .¢=. D

CHAIRMAN. MILHOLLIN: * The question was, can you

qﬁszSﬁdnufiyeqknhn@ Ihne,

. WASHINGTON, D.C. 20001
(202) 347.3700-
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1 reservevyour comments untii the'end of thejmeeting,tand ‘

Lthe answer is, yes, you may.

".: The purpose of this speCial prehearing conference f.

tisgtolconsider‘petitions_tOnintervene,‘as I.have alreadyi_fVI

said"

' Having heardlfrom*two partiesywhoghave made

1imited appearances; we will‘now'take'up’the specific items"»r

twhich are before us.."

The State of Illinois has requested to be

_admitted to the- proceeding as an interested State under o

'10.cERSZ.715. That request is hereby granted.

The State of IllinOis also requested admiSSion ash'

a’ party under 10 CFR 2. 714, so- its contentions w111 be’ t

discussed today.,

‘Section 2, 714 requires that a petitioner show

. an. interest which may be affected by the proceeding. 'Both_ql

the'Licensee and the NRC staff have agreed that~the State

of IllinOis has satisfied this requirement, but the Licenseef~

‘and the Staff have not agreed that NRDC and CBE have

satisfied it.:
The same section, Section 2 714, requires that a

petitioner set forth his contentions and the basis for his

'contentions.with reasonable specificity.

geaufezﬁgmwJNRDCTandmCBEmhave»filedunineacontentions} - The: - -

State of Illinois has incorp0rated;these nine‘contentions

cﬂ&»iﬁd&ufcﬁ@mﬁﬂnilﬁhc"

WASHINGTON. D.C. 20001
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by refefeﬁcelin'its7contehtions,'wi£h the.éXcepﬁion'of-E.
Cépfention 3.3{ o |

The S?até ¢£:Illin§is.has €1$o filed additional
contentions. . | - .

 §oth thé Liéensee ahd the»NRC,étéff object to
édmevéf'the_contentiohs filed bf NRbé.and CBE, and to some -
of the contentions filed by the State of iilinois._ |

‘The Board prefers first to address the question of

'standing.by NRbC’and CBE;'and aftqr we discuss that we ¢an

‘take up the'contéhtiqns in sequence.

First,.the Board'undersﬁandsAfromztﬁe papers
already-filed that the ﬁiéégsee has aéreed th#t both NRDC
and_CBthavé adéquétély idehﬁifiéd at least one mémbérxﬁhoséf'
intereétszAY be affécted'by éhe bfqﬁoéed_éétion. That-ié:.
cq:réct, is it,%ot?' It is the Board's-unde£5£ahdiﬁ§ that
ydn have'sovstipulated.

| MR.;ROWE::‘Yes, Mr. Chairman, as so ﬁarfowly»
staﬁed..:We reéervéd‘our objectiohAﬁo ﬁhe admission-qf
NRDC and CBE on the grouﬁas thatvﬁhéy’have.not shown that
any such member haé authqriied them ta act inathei:~béhal£.

~ CHAIRMAN MILHOLLIN: Yes, the Board is aware that |-

- you héve hot-agreed,on that particular issue.

The Staff was unable to join in the stipulatioﬂ, |
andthe,Boaidwwpuldmlikewto;a5k~theMStafffwhy;it»wasfuhable~
to join in the stipulation? - |

| éﬁﬁ?JCZm@udfcR@Mnﬁng Ihe.
444 NORTH CAPITOL STREET

WASHINGTON, D.C. 20001
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MR.‘GODDARD~ ‘Mr. Chairman; upon review of the

"'cases, both Federal and NRC precedent, the Staff will not
waiver from the posxtion that it 18 essential to an inter-

jvention that the nameAand specified interest of at least onev

individual named party be put forth on behalf ‘of the
organization which seeks to represent such party or parties,

CHAIRMAN MILHOLLIN: The question of whethe‘r such

a person exists is a factual question, isn't it’

MR. GODDARD Yes, it is.
CHAIRMAN MILHOLLIN: can't you stipulate to the
existence of the person in question?

| MR.'GODDARD:. The Staff would be willing to

‘accept NRDC's representation == and when I'say NRDC, I

include CBE == their representation that certain members of
those organizations do live within what is freely referred
to as the geographical zZone of interest ‘in NRC proceedings,
as set forth in the stipulation between the Applicant and
NRDC. - | |

The Staff would not,~however; concede that snch

parties have authorized NRDC to represent them, nor would

the Staff concede that such parties, merely by liv1ng within

'the-geographical zone of general.interest, have such

specified interest as to enable them to intervene and bring
into piayfthe”cumbersome=processfof*adminiStrativew;~»u~~
litigation.

cd%z-f?aﬁnaf«:RQMthi Thne.
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'4¢331RMA& MIﬁﬁOLLIN:._Can we»talk"ahoue that‘fo:

a eecond? . | -

SOlYOﬁ would agree; then, to etipulate aev£0“the’j
factoal questlon as to whether there‘are members who do llve
within the area,‘or not?

v MR. GODDARD: I Qould.certainly'acoeét-Mr;,
Roisman'e fep#esentation that NﬁDC has hemberefliving at the
point specified in the stipulation. The Staff certainly doeasw»
not care to dispute that fact. ° |

. CHATRMAN MILHOLLIN: So you don't dispute the
£actual Questioh<feiating e o o well, if we:could'reéhrase.:
the factual.question.as follows:

- Does the petltloner have members who llve in
the zone of lnterest? |
ef }oh are prepared‘to'stipulate -

MR. GODDARD: So limited, yes.

' CHAIRMAN MILHOLLIN: That euch members ao;exiSt
and live ih'that area? , l

:MR. GODDARD:"The Staff wouid so accept the
representatioh of NhDC.

CHAIRMAN MILHOLLIN: Okay. Well, if you accept

:that;,then we still have the question of authorization to

decide, do we not?

feel we also have the questlon of the speczfxed znterests of .

csz-Skdnnfch4nnana.ﬁbc -
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these'persens; Meretreeidence'within the geographical zone;'

I'-not of an‘operatihq“reaetor‘where.the potential might be

gfeeter'asefar:as iﬁpacts upon the ;ivee ahd_ectiVities'efD;
theseepetsensi but;,rather, ie‘the caee'ef:any shipﬁeetewhich”
.is”pothaf révaed; ieifaet,;froﬁtthe_shiﬁments‘of fuel from -
the~Dreseen~fecilitf4te the sterage“repository,which.eccurred,':-
in'the past;'under the.Dart:SO license granted that facility;
we feel that a showing of speclfxed.lnterest, as set forth
in 2. 714,‘must exist. and must be shown ‘on the record.
CHAIRMAN'MILHOLLIN: How would yeu’propoee thet
thet'showihg be made?
MR, GDDDARD:D Well --

'CHATRMAN MILHOLLIN: You don't accept the

'proposition that simple residence is a showxng of lnterest?

MR. GODDARD I don't thlnk it carries the wezght‘

in a'transshipment case that it might carry in a case, for

_instance, of an operating license for a nuclear reactor.

CHAIRMAN MILHOLLIN: Yes, I was going to ask yous:

Isn t it normally the pos;tion of the Staff that someone who |

_does live w1th1n the proxlmlty of a reactor automat1cally“

has an interest?_ Or aren't there decisions to that effect? . |
MR. GODDARD: There ere decisions to the,centrary.

Itbelieve one was theropinion recently hended down by the

3Licsgsipqagga:gtigetheszrthTAnna11 and .2 Spent. Fuel.Pool - .

case."Howe§er; I'm not sure of the current status of that

c%kt-gkdﬁu/efQMnﬁz;‘ﬂhc;
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caee. I believe it was reversed on appeel; bﬁt.I don't,knoﬁ::

. i£f the reversal ektends to that portioh'of the opihion.

CHAIRMAN MILHOLLIN: 'Hasn't the Appeal Board said

Athat where you show a member in the v1c1n1ty, that's

,adequate? _'

:MR.'GODDARD: It would probably be true as to a

 reactor, where you have a constant opportunity, if you will,

albeit NRC Staff does not take the position that such{risk
is likely or is credible, at least, or outweighs.the_utility'

of operating the reactor, but where there's a constant

-exposure,'as opposed_to the exposure from a random and

infrequentntransshipmehtrof spent fuel, the case oouldv
probably be made that most of the populatlon of - the Unlted
States lives withln proximity of the routes over which hlgh'"
or low level radiocactive wastes, properly contaxned and
transported, would pass at some time in the future. .

CHAIRMAN MILHOLLIN: I'm just tryingoto clarify
what your~position is. 15 it your position, then, that V
someone who lives aiong*the transportation route»woold'not '
have an interest? | |

MR. GODDARD: I would thlnk that a showlng of a
specific interest or a partlcularlzed rlsk must be shown.

I think the Licensing Board ruling on the

_Oconee-McGuire transshipment case might have some bearing

on this question. That order was served on the Board by he=

éauwfadnufcfQMthg Thne.
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1approx1mately two weeks ‘ago.

'_an~adequate allegatlon’ Or is 1t your pos;tzon no’ such

allegatlon could be made’

‘upon it.

no partlcularlzed allegatlon exists in the record nowvw, and’

is the Staff position.

~that there is no articulated statement of the interest by

are threatened to a single me@ber of each of these organiza-

”§i9n§4who:mighthbefunwillingetoﬂcomexforward-andrplacevﬁheir

21

s

CHAIRMAN MILHOLLIN: What would you consider to be

‘MR. GODDARD: 'Weli,_the NRC staff doesn't usually'd
sitxdovn'and uotk'out allegations for iptervenors, |
| CHAIRMAN MILHOLLIN: I.realize that.
MR. GODDARD: We'd like to hear a partlcularzzed

allegatlon and be faced with the opportunlty to pass Judgment

‘CHAIRMAN MILHOLLIN: So your position is that’

MR, GODDARD: That is‘part ofAthe .« « « Yyes, that.
CHAIRMAN MILHOLLIN: So the Staff position is

the members, and ﬁhat's why you won'tjjoin'in the'stipulation?
MR, GODDARD: of a specific interest which mighc_

be examined as it affects a particular identified-member. |
In short, the Staff has baianced the alleged -fAJ

and what we consider to be somewhat fanciful'-- harmS’thaté_'

name in the case and say, "I am seriously concerned, and I

cﬁkz-Sanufchqxnﬁng Lﬁc

© WABHINGTON, D.C. 2000t
(202) 347-3700




10

11
12

13

14

15

16
17

18

20

21

C. 22

23

. .2 lseems. these issues are- separable.> We*have:three‘issuesé'
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22
want tojbecome'pert“of_this litioation,lend I Waht NRDC to
represent me."

| 'Now,‘we would feei thet that is a small.orioe’to

pay if .one is to invoke the administrative process at this .
stage. I think that in order to place these matters in'
litigation there should be at least one person who 'is willing
to come forward and take-the‘responsibility for such action.u
We do not feel thet the general.blanket”authorize-

tion claimed by ﬁr. hoismah for his accomoanyino ﬁRDC member-;
ship“is;sufficient to constitute an.authorization to commehce'
specific litigation on behalf of a named’party or parties.
CHAIRMAN MILHOLLIN: I aon;t want to prolong'thisi

discussion too much, but I'd like to ask you one more

'question:

The Board.has the impression that the_hoard;must .
decide the authorizetion question, and the Board is prepared
to'decide it. - The Board's impreSSLon is that if you 1nsist
the Board will also dec1de the question of whether -= well,-

the Board will also decide the question of'whether an

!l interest has been articulated, which is the second issue,

isn't it?
MR. GODDARD: Yes, it is.

CHAIRMAN MILHOLLIN: There's a third issue. 1It.

Pirst, the authorization issue; second, we have the

c#%z-f?&ﬂnu[‘:ﬁkpoz&zg‘ﬁhc
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qﬁestibn of:whethe£ an interest has been érticulated; and,
_tﬁifd, wg'ﬁayé theAiésue of whethér the member#, iﬂ facf;
exisé gnd'do liﬁé:inxthe placé_whiCh is’qontenaed;

.:Iﬁiseemé to the Board‘if you'ré willing to stipu-
lété tﬁaﬁ the membeéé exist and do livevin that area, that
thé Board doeé-not ﬁave to deéide issue number three,  w6uld_A
you agree with ﬁhét?

| MR. GODDARD: That is éorrect. However, further .
vinquirf’might bé required as to the locatioﬁ of those members.

in regard to specific proximity, for instance, to the

routing. The fact that someone lives within a particular

towh night gonstitﬁté mere yards or sevérdl.miies,'perhaps,A
from the aétual.routing. ‘ | |

' CHAIRMAN MILHOLLIN: Again, that's a factual
Questiqn, and I assume that you donft want a --.you're ﬁot
pfépared to insist on a hearing.dﬁ that;factual'question,
are you, or:not? | |

MR, GODDARD:VVNof'oﬁ that; at this éoiht.:

CHAIRMAN MILHOﬁLiN: Well, if we could stiéuiéte
that the membérs live'at a location identified on the map
which is part of the stipulation,’then,the Board could decide
whether the recof& contains an articulation bf interest By
those'meﬁbers.. |
:Lgﬁvw‘Wu;@;MR¢QG0DDARD:-mThefStaﬁﬁfwould—so'stipuiate;'sir.

CHAIRMAN MILHOLLIN: Very well.

cﬂk-gkinu/cf%mnﬁns The.
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iposition, vI should say the Board is aware of that positieh.

Jl.-our posztlon -—-it'g-very dlfflcult +t0-- say:, dependlng on how :

L
By MR.:GODﬁARD* At this’ tlme, sir, I would llkelto
introduce, on behalf of the Staff, Mr. Guy H. Cunnlngham, III,
who is also .an attorney for_NRC Staff., .
| MR; CUNNINGHAM:‘ I apoloéize,fordthe latefarriVaI,‘
Mr;-Chairman; | | fl i

CHATRMAN MILHOLLIN: The record will reflect that
Athereiis‘en-agreemeet among the three éartiesfthat'the
Albcation‘of the ﬁeﬁbers of the petitioher, NRDC end'CBE, is’.
.as represented on the map attached to the stlpulatlon |
between the Licensee and the Intervenor.

The Board is under the impression thatfthe:question'
of euthorization is now in the posture of a_pure‘questiop4of
Iaw, which the pertiee"heve briefed, and which is ready fdr"‘k
dispdsition-by‘the Board. | | N

| -‘MR..ROISMAN:' Mr., Chairman, I do not agree that
.it'sda pure question of law. It's a‘pure questionlof law ifu
'we win. It's a éueStion:of fact if we do not;

CHAIRMAN MILHOLLIN: Yes, I'm aware of that

Perhaps we could follow that up. I take it that -
NRDC's position is that an evidentiary hearing would be
required. You so contended in Oconee, did'you not?

MR. ROISMAN: Yes, Mr. Chairman, that's correct."

-the Board views the issue. But 1f the Board questlons

cﬁkz-gﬂdnnfcﬂaqnnhna 5%:
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whéther~existence of a membership :elaﬁionship has_an,impliéit

authorization for the litigation, then we would want to bring
our membership directors for both of the organizatibns to

establish that, if it's not adequately established by the -

papers.

If the Board says irrespective of the implicit

authorization there's a question of absolute authorization,

we would want to bring to the Board evidence to further

substantiate the ;ffidavits regérding the harrassment

potential of making that a requirement imposed against us.

I might add, by the way, that I have spoken to

‘the“aufhor of the affidavit recently'that_hcst directly

addgeéses theAquéstiqn'of hérrassment. His'final report hasfn
now' been completed and is at the printers, ané unfortunaﬁeiy
wili-not be available for a coupie of weeks. But at ieast

if the Board shouldldecide that the factual issués on
harrassment need further development‘within a‘reasonable
period of time, and~theuBoardeouldAestablish a:pe:iod on .

that, we would be prepared to introduée_M:."Bossonq and his

. report.

‘CHAIRMAN MILHOLLIN: Thank you.
‘The question of intervention by discretion was -

also pursued in the Oconee case == I guess it shculd be

referred to as_the»Oconee-McGuire case. It wasn't mentioned,

or at least it wasnft developed in the papers now on record

cﬁkz-gﬁdnufc%@mnﬂna Thc:
444 NORTH CAPITOL STRERT
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in this proceeding.“

First of all, I d like to ask whether NRDC wishes

”to have this Board con51der ‘this basxs for intervention?

: MR. ROISMAN Yes, we do, Mr. Chairman, and I m' '

sorry if -- as you know, by filing papers 'in both of the

_cases, we may have been unfair to this Board, since you are

coming second on the issues. That question is developed in

- the papersrthat.we.filed in the Oconee case, and, as you

know, the Board addressed that question in its order, and

we addressed it in some detail in our objections to that

order, copies of which were sent to the Board last week.

'I(m‘not sure whether you've received them.

h CHAIRMAN MILHOLLIN: Yés, we have received those “
papers. B |
Does either the Licensee or the Staff object to
this basis forpinﬁervehtion in this proceedingé Licensee?
MR. ROWE: Mr. Chairman, we ddn'r think'eherenhas

been any attempt to make the appropriate*showing, and on -

that basis we would object. We would have very little

éuestion’that NRDC or CBE could make such showing, given

the timeliness of theirkappearance. But we think that the

' procedures have to be followed.

MR.. GODDARD:-'The Staff wouldhoppose a request‘
by NRDC .for discretionary intervention coming at this late

date in'the proceeding,’inasmuch as they have filed

cﬁkz;Skinafcf@mnﬂnz-ﬁhe
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fcalls regardlng the questlon of standlng for lnterventlon as.
-~ a matter of rlght, thhout surfacxng the dlscretlonary

.lnterventlon 1ssue untll thls tlme.

"effectiveness of NRDC's contribution to this proceeding as’

the issues are framed at this time.

;discretionary'intervention by the NRDC in the'Oconee case,'

is that right?

AjOlned there, the Staff dld not oppose dlscretlonary lnter-

_Vention. The Staff in thls case, 'in light of the posture of

flnterventlon at this time., -
“that, the prxncipal reason that the Staff opposes dlscretlon-
' correct on the standlnggrequlrements'for intervention as a

-has certainly.done_that in many cases in the past. We

27

numerous pleadlngs and partxcxpated 1n numerous conference

"ﬂ”Moreover,'the Staff would also:question thé"e
CHATRMAN MILHOLLIN: The Staff did not oppose the
MR. GODDARD: That is correct. As the issue was

thls case, and. the fact that those content;ons have, in- effect:
been adopted by another party to thls case who is ably
represented by counsel, would cause the Staff te* deflnltely

oppose NRDC's admlssion on the basis of dlscretionary

: MR, CUNNINGHAM Mr. Chalrman, if 1 may supplement
ary lnterventlon in- thzs case is that we belleve we're
rfght-that icentificationfof a‘member is required; NRDC.V
beiieve'in a Case4Where a party undothedly.has_standfng, but

cﬁﬂz-ffaﬂnafcﬂ%#xnhnm e
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ﬁrefuses to’demonstrate it, discretionary'intervention‘is~hot

:approprlate.

CHAIRMAN MILHOLLIN- It is rather dlfflcult for the

Board to dlspose of thls questlon wlthout - well, an

hagreement, that elther the fillngs in the 0conee case wxll be
.used by the Board as the basls'for its'deolslon, or supp;e- :

- mental filings on this point.

: Mr. Roxsman, would you llke to respond to that’
MR. ROISMAN Yes; Mr, Chalrman.

First of all, we would prefer to;have.the'issue_of~

'standlng as a rlght resolved f1rst.’ We think that it's'a

higher level of standlng, which we belleve we're entltled to.:‘

. We have no objectlon to the Board's using the -

papers ln the Oconee-McGulre case, where ‘we've laid out the

.basls for discretlonary 1nterventlon, which I mlght add was-'

ralsed sua Sponte by the Regulatory Staff in that case. Andr

we have put on the record in that proceedlng,_and are w1111ng
‘to rely, unless the Board wishes more, on what we said in

that proceedlng and the papers that we filed last week on

objectlons to the Board's order in that case put it together

-falrly succ;nctly Ln the back several pages of that memoran-'

dum..
CHAIRMAN'MILHOLLIN- Excuse me, Mr. Roisman. By

the papers you flled in that proceeding, you mean the

‘showlngs that you made in that case concerning dlscretlonary

c#kz-gﬂdnufcyeqnn&ng Ihe.
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lintervehtion?

MR; ROISMAN: Yes. But wedfeel that'they'are.more.
than adequately summarlzed, and would srmply direct the n

Board's attentlon to the one document whlch we 'served on the

;Boardjon the.zsthlof January, namELYp Our.object;onsth»the

"eupplemental prehearinq conference order of the Board infthe~'

oconee-McGuire case.‘:'
On the back pages of that flllng, startlng on page
5 through 7, we've set out- the reasons why we belxeve that
wekwould meetrthe dlscretlonary Lntervention rule;~
| .-I n;ght:add.that_Mr. Cunningham is either_aware.of'

some cases that I'm'not”aware of in which NRDC was a party or-r

.well, I m not aware of any NRDC case where we ve ever
'dlsclosed the name of a member, nor am I ‘aware of any

'Citlzens for a Better Environment 1nterventlon where they

ever dzsclosed the name of a member wlth_respect to inter-

vention. .I‘believe this is the first time we've ever been

' asked to to SO -- this, and‘Oconee-MCGuire;

CHAIRMAN MILHOLLIN: So the answer;to‘my question4~

is that you're prepared to have us resolve the lssue of

»discretlon by Lnterventzon on the documents we now have in

‘this case?

MR. ROISMAN: .Yes, that's correct. I would add

that, in addition to that, in -one place attached to == I

believe it's our'petition<for'1eave to intervehe,-is a

c@n-gkimhkcf@mﬁnna.ﬁhc
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curriculum v1tae of Dr. Thomas Cochran,- who is-one'of ourfl

technical people. If it s not attached to that paper . ..,"f'y,

which it s .not ._.'. well, I can advise the Board of where

.that is, w1thout taking up time at’ the moment. It.s]in“the R

record,“I.Just have to identify for you.wherebit is in the"

record.

3 CHAIRMAN MILHOLLIN: If it's in.the record—df‘the~JA

papers filed in this case, we can find it, Mr. Roxsman.

Have you submitted adequate information on the
otheritechnical expert?

MR, ROISMAN:--On'Dr. Tamplin we have not'submitted”

.‘a curriculum vitae, but, again, ‘we were not - lf any of the

'parties question whether Dr. Tamplin is an expert on the

question of low-level radiation safeguards, I would be more
than happy to provide that,

" what we have done is referenced to the Board theh__:

‘dockets of the Commission in which Drs. TampIin'and~Cochran

have submitted extensive reports to support petitions filed.,l

w1th the Agency on those subjects.- If the curriculum v1tae

Awould be helpful, I have no problem with sending a copy.

CHAIRMAN MILHOLLIN. ‘Do the other parties object

'to haVing the record supplemented by an additional curriculum

v1tae on Dr..Tamplin?

‘MR.. ROWE: - No objection, Mr., Chairman, on behalf -

of the Applicant._ We would not object to'the Board deciding.

cﬁkz-f%aﬁna/cdeqnnanz Thne.
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'1that dlscretlonary lntervention questlon upon the ba51s of
fthe papers that 1t has been supplled -and from the addltlonal

documents.hu;Z

'atlon the fact that the State of Illlnois is an actzve party

-in thls proceedlng, and it would Seem that llttle is added O

ivarious aspects of this standlng and partlclpatlon matter have'

Jbeen thoroughly argued, and there would be llttle beneflt

A.the Staff oppose the use by the Board of the Oconee—McGque g

docket flllngs ln arr1v1ng at the dec1310n.
’Applicant, that'the.state'of Illinois is a participant'in
'the tlme con51derations of thls case, in lxght of the fact

'that thxs issue_of stand;ng has been brlefed”extens;vely over'-”'

‘-theflastdseveraijmonths, would perhaps militate more harshly d'x'

31

i =;'.z': P

We would request that the Board take 1nto conszder-'
by the redundancy. But our overall posxtlon is that the

from any cumulative procedures at this time. ‘We,thlnk thls

is ajmatter'that'oughtfto'be resolved,‘and that the proceed-_”“

ing ought to go forward -' B R
AGODDARD The Staff would not oppose the

submisszon N of the currlculum v1tae on Dr.. Tamplin, nor would_f

However, the Staff'would emphasize, as.did,the

thiS'proceeding;' They have adopted these contentlons. And'

against admission of NRDCAin this proceeding than in the .
Oconee~McGuire .case,
CHAIRMAN MILHOLLIN: Thank you. From the papers
cﬁkz-:Zaﬁnafcdeqxnhng Lﬁc.A
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',nfiled thus far all partles agree to accept Contentlon 9, 13.

.that correct?

MR ROWE '(Noddlng afflrmatlvely )
CHAIRMAN MILHOLLIN'~ Very well

' Accordlng to the papers there 13 a st1pulat10n;;~£

uon the part of the Staff, the Llcensee and the State of -
fIllanlS whlch provxdes thathhe‘State of Illlnozs w1thdraws-".:
“itstontentionStld 'll'.12'414 15 and 17, and 1n place of
':‘these contentlons proposes Revxsed Contentlon 10, accepted

vby the Staff and Llcensee:as an lssuenln_controversy..

So Revised Contention'10=ovallinoi5‘has been;

accepted as an lssue ‘in controversy, lS that correct’

: MR.\ROWE. That's correct, Mr.,Chalrman. ~

e CHAIRMAN MILHOLLINFi The stlpulation further

provxdes that the- partles agree that language should be

added to Contentxon 3 C, but it is not clear. to the Board

_'whether the Staff and the Llcensee agree that that contentlon

.should be admltted as an lssue 'in controversy.

Is Contentlon 3.C the.same as Contention 9?

MS. SEKULER. No, sir. I belleve in papers flled

‘by the Staff there was a suggestlon that 3 and 9 mlght_be'

consolldated, is that correct? However,-they-have not been
so consolldated at this time.

The additional 1anguage added to 3 C was -

‘inStead:of‘hav1ng.l7 SpGleled as,lt had been, we’went

<:%x-5&duu[cﬁ%Mxﬂn¢.ﬁhc
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'*through 17 and took the kernel of 17 whzch was to brzng to :
.the Board's attentlon knowledge of the other proceedlng
iregarding the expanSLQn of spent fuel storage at Dresden,='
Qand put that in the alternatzve sectlon. However,’rt hasf-i

“not at thls tlme been consolldated

CHAIRMAN MILHOLLIN: Very well. I

| MR. ROISMAN: . Mr. Chairman,fWe responded to the

_Staff == I'm sorryrf- the Applitant, raising'the question.
" that our Contention 3.C. was essentially the same as’
Contention 9,,articu1ated differently; and that they be

_ 'combined.~_weAhave no problem with that, and would have no

probiem with'having'Contention 3fexpanded by making

,Contention C.'haveﬁwhat‘is‘in[Contention 9, or taking-crh;

joutAof4ContentiOn 3‘and.putting it in 9.

My guess ‘is that puttlng 9 in 3 makes more sense,
since they all deal w1th alternatives to the proposed actlon.h

CHAIRMAN MILHOLLIN: The Board_would simply like

.to have clarified the question,offwhether anyone*objeots'f

to 3.C. as it's now written.

MR. ROISMAN: We haven't changed it from our

.original.' OnIY'Illinois_did. This may have created'some

confusion.

MR. GOLDBERG: Mr. Chairman,_as,Mr:-Roisman

:indicated, in our response to NRDC/CBE‘S statement of

'contentions we indicated that Contention 3.C. seemed to

csz-gkinu[c%@mnnng Inc.
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dupllcate the essence of Contentlon 9 and recommended theira

dconsolldatlon,VWLth the addltlonal language proposed 1n the

stlpulatlon 1nvolv1ng the State of Illlnozs, the Licensee

7'and the Staff We would urge that that 1anguage be lncorpor-

ated in 3 C., to" be further lncorporated in Contentlon 9

'CHAIRMANpMILHOLLIN: Very well.

So the Board understands that Contentlon 3.C. is.

acceptable wlth the addltlonal language added by the stlpula-

' tJ.on.

" MR. ROISMAN: 'we wOuld.not object to adding that

ldentlcal language to our Contentxon 3. C., so that we and tf

'Illln01s have the same Contentlons l through 9, except that-

_jIllln01s drops Contention’B and we“reta1n ;t.'

h CHAIRMAN MILHOLLIN: Very well.
'MR. ROWE: ‘Mr. Chairman, we have no objection,
and certainly appreciate Mr. Roisman's last statement;

_We'would think that the remaining procedures with-

vrespect to. these matters would be enhanced if Contention 3

and Contention 9 were'consolidated,‘SO it would not appear

that. we were going in two differentrdirections;
. But we have no objection.

. MR, ROISMAN: .Mr. Chairman, the only comment I.

.,have about comblning them is. that 3 relates to the questlon

of alternatlves,'whlch presupposes a need for some action.

: cﬁkﬁagﬂlﬂufcyeqxwhnm ﬁkcA
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Contention 9, on the other hand, depending .upon what d” s

eventually happens with the Dresden compaction and the Quad--

'Cities.compaction requestsiarepresents the question of

—whether-there'spany need for‘any action at all.

Just so long'as it's clear'that our’position

_would be,. if the Dresden and Quad-CIties compaction approvals
came. through, that this proceeding should be dismissed for
'lack-of_any preliminary;shOWing that there was any need to

‘take the action whatsoever.

CHAIRMAN MILHOLLIN: So I gather, then, that if

the contentions remain separate, no one objects to either

contention?

MR, ROWE._ (Nodding affirmatively )
'fCHAIRMAﬁfMILHOLLIN:‘ There may - be some. objection.:'i
to‘combining them,'as yonratated.,'
MR. GOLDBERG: Mr. Chairman, I think that our .
position would be that'if'the,natters are to be admitted :-
that-are'set forth in Contention 3.C. and Contention 9-

that they be consolidated and not considered independently

as framed in the Statement of Contentions filed by NRDC/CBE.

' CHAIRMAN. MILHOLLIN':  So it's your position ‘that
you only agree to the Contention 3.C.‘ifxit's_combined,‘and '
otherwise you object?

_MR. GOLDBERG: At this juncture, yes, given the -
halance of the-Stafffs response on Contention’3 generally,
cﬂkr-gkdnufcyeqkmhng Lﬁt
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CHAIRMAN MILHOLLIN- So you don t object to 3.C..

-~ if it's independent, but you object 1f --'

:MR' GOLDBERG: I don't object if it s consolidated

with Contention 9.  We preserve the position we statedt

| generally with respect to the subject of alternatives
A"presented in Contention 3. C., should NRDC/CBE like to

_preserve it as an alternative contention,

CHATRMAN MILHOLLIN: So Contention 3.C. not
combined is not aeoeptable to you? |
. MR. GOLDBERG: Not at this time.
. CHAiRMAN-MInHOLLIN: Very well,
' The Board members have questions concerning
various of the contentions which are disputed. -For conven-e;

ience we willAtake up the contentions one at a time,

~numerically, and the Board members will address their

questions to'the uarious parties on these oontentions.
MR.'ROISMAN:. Mr. Chairman, if‘it werevnot
jurisdictional I would not raise it at aii, but as you '
remember in our.conference cail of‘becember, I'raisednthe
question --and I believe Mr. Rowe confirmed --'on the -
basis of a recent deCiSion that there s some question of

the Board's ]urisdiction to go beyond a Single contention's

vadmissibility for purposes of intervention; absent some‘

allegation of additionai authority. -

cﬂkz :Zmbud'ckkcnﬂnz ibc
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Unless I ve missed lt in my papers, I've not seen

the Board's authority expanded - and I'm in favor of that

happening, but I don 't want to see the case flawed by the

«absence of that at ‘this time. '

Has the Board gotten an additional grant of
juriSdiction?
CHAIRMAN MILHOLLIN: Not at this tiﬁey Mr.

Roisman. I take it that you're inSisting that-we obtain an(1

yauthorization from the Chairman of the Panel in order to

'make sure that we have the authority to dec1de the rest of

the contentions?
‘MR. ROISMAN Yes, that's correct.

| CHAIRMAN MILHOLLIN: Thank you. We understand

'your'point.

Are there any . other statements before we begin’

to take up the contentions?

»(No response.);

Very well. |

(The Board conferring.)

DR, STOBER: Mr, Goddard, I have a question which

seems to- relate to the Staff's responses on several

jcontentions, and it would be this.'

You ‘Seem to have not committed yourself or

;ideCided_whether'or not an environmental impaot_statement.or"

an environmental impact assessment is going to_be‘required.

cﬁkz-f%aﬁnufcqunnnna 5%:
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I guess the first_question would be:

'Haﬁe yod decided”which would be reqdired?' And

tthen I would llke a llttle b1t of elaboratlon on what the

dlfference ‘is between the two statements. .

MR.:GODDARD: Flne,'sir.
- As any questions of the Board will relate o |-
Contentions 1 through 9, Mr. Goldberg generally will handle

them, However,_wlth regard to your’partxcular question the;

Staff has not at this point~reached a determination as to

whether an EIS will be required, or whether the EIA, a

negative declaration of impacts, will issue in this case.

As you well know, in the Oconee-McGuire case a -

decision was made that the impacts were negligible and an

environmental impact appraisal issued. My assumptions at

this time are not relevant-to'the matter before the Board,

I thlnk 1t w1ll probably be determined w1thin the next month

'or two months as to elther the issuance of an EIA or the

determ;natlon totprepare an EIS,

The EIS would be a recognition of more signifioant'

'impacts, giving rise to a more elaborate statement, of

oourse, opening up'the‘right to publi¢c comment on that.

document.

'DR. STOBER: Does that mean that you have Staff

specialists who are trying to assess the situation at this

time? I mean technical experts, who are trying to determine

c#ﬂz;CZxkud'cREMnﬁﬁm Fhe.
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you haven t 1n1t1ated that kxnd of an lnvestlgatlon at thls

_tlme?

'MR. GODDARD: No, sir. Our technical reViewets,'
both on the safety aspects side and on the environmental

aspects side, are engaged in their:review of all aspects of

the appllcatlon at ‘this time.

. As each of those individual inputs come ln, they

‘are managed by'the Project Manager on the case, Mr. Bevan,,

and the determination will be made on the :eceipt of all

individual inputs as to whether or not this action is deemed.

;significant for burposes.of issuance ofean EIs.

DR. STOBER: And you estimate . . . what time would]

,this:cemeitpgether'and allow you to make a decision? -

MR. GODDARD: March 1 is nominally the Staff

docket date on this, realizing that there may be pitfalls

along the way in the administrative process. March 1 is a

realistic target date.
| CHAIRMAN MILHOLLIN: Mr. Goddard, wheﬁ_do'you |
think‘it would be appropriate for ué'to decidefContention 2?"
MR. GObDARD:_Vi1m.so:ryé I didn't hear'theeiase
part. |
CHAIRMAN MILHOLLIN: Whenvdo you think it would
be »approprn.ate for us to resolve Contentlon 2? . |

CHAIRMAN MILHOLLIN° The Staff's posztion would .

.cﬁkz-gﬁinu[<:QQMxhnm Ihe.
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' be that, in llght of the nature of the contentlon, we would
‘not oppose your resolvxng the lssue 1n favor of its
| admzsslon, should you flnd lt admLSSLbleron»all«otherwgrounds;.

If'that were the case, we feel that'iSSuance”of the

aporopriate'documenta would then serve as an easy means
for diSposition‘of that contention byvApplicant and'byastagf;f”
| CHAIRMAN MILHOLLIN: 'Thank‘you,

._Does Applioant.conour in Staff's position on
Conteotion 2?

MR. ROWE: Yes, Mr. Chairman.

~ CHAIRMAN MILHoLLIN°'Very:§ell. Thank you.

(The Board conferrlng )

With respect to Contentlon 3, the Board would like-v:

to addreSSVa,questlon to Mr. Rolsman,;or to'the State of

Illinois.

Part‘of-Contention 3 is not clear to the Board.
The Board is not certainit understands Qhat you:mean.when ‘
you say;'°last.on; first off." | |

MR. ﬁoISMAN:' Okay; The normalamethod‘of
operatino nuclear plants is to baseload them} which'oeans
'that'they'run all the time unless there,is a reouctioo in -
the~absolﬁte baseload requirements of the utility.‘AEQenl
then, the nuclear plants tend to be the first‘onee that are A
tﬁrneﬁ_on; and the last onee‘that are torned off. - The‘more‘
they rug,,the morefspentAfuel they generate. The more

cﬁkz-:zakud'cﬁkcnhnx Ihne.
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spent fue1 they>generate, the more they need to consider what

to do with it == transship it, store it on site, send it to

Mortis}'rep#o¢ess it -- what have you.

' An'alternatiVe_is to run the nuclear plant-as.a
last.on, first off alternative, thus reducing the amount of

spent fuel that is generated, and reduce the nature of the

problem created by the_absence of a nuclear waste disposal

‘solution at this time. We need to do SOmeﬁhihq'with the

spent fuel while we're waiting for such a solution to come. |
along. -
That's all-we meant by the contention.

DR. STOBER: Mr. Roisman, are you suggesting that

'ﬁhey-operaté a nuclear plant as a peaking resource, rather

.than. as albaseload resource?

MR. ROISMAN: Not in the normal sense of the. -
word péaking, we are not. We realize that unless there are -

some changes made in the way the plants operate =-- you can

take them off peak very fast, but you can't put them_on

peak very fast. But, rather, that in the range of the

limitations of the way a nuclear plant operates, you not
use it as yourffirst-on~baseload capacity, but as a minimum,
as your last-on baseload capacity, where the startup time

for the plant would enable you to know a day or two in .

_advance,gorjwhatever you need for startup, that that plant

is goiﬁg'to;be needed and then turn it on, rather than

- c#%z-f?aﬂna/<sQ4nn&1L ﬁhc‘
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- having it run all the time.

~ DR. STOBER: So you're saying that rather.than

operate it as'a peaking'pléht'to meet'hou:ly needs, you Qould

operate it as aoSQ:t of a modified peaking-plant,‘tovmeet.

seasonal needs?

MR. ROISMAN:~ Yeo; or . . } I'm not familiar
Qith.-- and discovéry would be necessary for me to answer
this -é it might be that the load factor:for the Commonwealth
system ioisuch'that even within the season there would be |
periods during-which you could séy we could keep these plénts
off line.and not have to worry that we'll noed them oh.such :
short nooice_that we wouid not have time to turn them'onzao
all. | '- | |
| :_For instance, you might'uée péakingvcapacitY'horo_
often =-- real peaking capacity == and obviote‘thé need to
turn;on‘the nuclear pl;nt.-
| Those would'be options which only{disdovéfy.would
eoable us to explore. But that wouldlcertainly‘be a |
.possibility,'ahd I don't want £§ rule it out. - |
| H CHAIRMAN MILHOLLIN: Thank you,,Mr; Roisman.
Concerning Contentioh 5, the Board has a question
for Mr. Roismah;_ Oh, excuse ﬁe.< Thefe'wos a-quoétion on |
Cooteotionl4 thaf I temporafily oveolooked;

DR. STOBER: Mr. Roisman, I'm tfying to_undefstand

- your Contention'4.‘ Would you describe to the Board what you

cﬁkz-i%aﬂna[cdaqnnhni Tne,
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mean by using the term, "ALARA," which refers to as-low=-as-
'reasonably-achievable, in the context of what you mean by

Contention 47?2

that could mean a particular techniqué used by the worker

the extent that the balancing that ALARA considers app:op:iatﬁ

'ap.additional pool at the site, is the reduction of

43

MR. flOISMAN: - Yes,

Ouf position is that in evaluating the limits on-
gXposures to workers working at the facilitiés, cne‘ofithe:
coﬁsiderations is to limit those exposures to as low as
reasonabiy achievablé.

Now, admittedly, in the more common’ parlance,

to fix something in the plant., You'd use the one that would '

éroduce the lowest radiation expoéures to that worker, to

had been done,

ﬁow, wé're'lookingbat it in what is admittedly.
a §rosser sense, and that ig, if you do notvfequire that the
spent fuel be handléd*for tr#nsportatién, shipping off site,
and theh rehandling at the other end, that the total
exposures can be reaucéd. And that, theréfore#»one réaSOn

for keeping the facility's spent fuel at the site, evén in

exposﬁrgs to the &orkers as a result of doing that. And,
of‘course, the workerS'Qéuld-also include the wquersvohA
the truck itself;

CHAIRMAN MILHOLLIN: Could I follow up that

gﬁﬁz-SZdﬂna[<ﬂeqxnhnm Ihe. -
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if we sit?-

Contention == I think it was the Staff'é response =-- stated

.Commission has made the regulations with regard to worke#

exposure to include ALARA. That is, that the maximum

consistent with the ALARA principle. Nothing, not even

that in each case a showing be made  that the levels that

‘will be reached will be as low as reasonably achievable. -

44

MR. ROISMAN: Mr, Chairman, would it be all right |

‘CHAIRMAN MILHOLLIN: Surely.
MR. ROISMAN: I feel like the Duke of York.

' CHAIRMAN MILHOLLIN: One of the responses. to your

that the exﬁosureé_would be within. the limits prescribed “
by applicable reéulations. | - | .".

. 1s it your positionbthat the requirement-of as=-low-
ag-reasonably-achievable‘is a requirement in addition to the
:equirements cf'the requlations for emissions?

' MR, ROISMAN: It is my understanding that the

exposure,limits‘allowed-in 10 CFR Part 20 are maximﬁms,

ALARA, can be used to go above those standards.,
 CHATRMAN MILHOLLIN: Yes.
MR, ROISMAN: But merely meeting tﬁe standards,
and never looking at the ALARA consideration} wbuld also

be illegal under the‘regulatiohs, and the Commission contends

'CHAIRMAN MILHOLLIN: Even though they would be

.cszﬁgadnu[;ﬁkﬁnhnm‘ﬁﬁc
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.within.fc

MR. ROISMAN Even though.they're‘clearly’within
the Part 20 lm:.ts, yes.. |

CHA;RMAN MILHOLLIN: That's the Staff's under-
standing of the applicahle.law?

,AMRQdeLDBEﬁG:. Mr. Chairman, could I have a

noment?

(Pause.)

ﬁ;, Chairman, it is the Staff's undetstanding

that with respect to permissible dose commitments in

restricted areas, that in addition to meeting the Part 20

llmltatlons there is a prov151on in the" regulatlons that

. would suggest that efforts should be made to take into -

account the state of technology in an effort to arrive at

exposures,that are as low as reasonably achievable,

We construe this position in the context of this

contention to relate to the‘discrete proposal that we have

‘before us. That 1s, that every effort will be undertaken

to comply with the regulatlons regarding this dlscrete_
proposal._

As I understand the pOSltlon of NRDC/CBE, they
are suggestlng that as-low-as-reasonably-achlevable could ber
achleved by some means other than this actaon, and would
suggest not tahing thisﬁaction would»obviously have that

effect. We feel that is, obviously, clear.

cﬁkz-f%aﬂnafcdeqnnﬂnz Thne,
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So that we view this contention as seeming to .

- suggest that there are alternatives which could have reduced
»oecupational exposure, and, if so, it would be our position
'that'the-cthideration'of those alternatives must necessarily | -

"await-sempletion of the Staff's review'as to whether or not

thls is an actlon that requlres preparatzon of an lmpact
statement, so that the full spectrum of reasonable alterna—
tives must be considered under'the law,

CHAIRMAN MILHOLLIN-' My question—was'whether ydu
agreed that the ALARA requlrement is a requlrement in
addition‘to the general.requirements for emissions in theh
regulatiens;"I take-it‘that your answer to_that is'yes?

'MR. GOLDBERG;A Yes, Mr. Chairman., And I would.

:look at 10‘CFR'SectionAZ.l.C._for a discﬁssien of this

fappllcatlon, in Part 20,

CHAIRMAN MILHOLLIN~ Very well, So your position.

would be that the standard of as-low-as-reasonablyeachievableh

‘must be met by the Licensee?:

MR. GOLDBERG: In this speciflc actlon, yes.
' CHAIRMAN MILHOLLIN: Very well.
MR. ROISMAN: .Mr.-Chairman, may I just say, since

that's_a*someWhat new line or tack the Staff is taking, . I~

thinksit is totally indefensible to:dilute the as-low=-as-

reasonably-achlevable requirement by saying’ that that safety

requlrement does not lnclude looklng at alternatlve ways of

cﬁkz-fﬁmkud'ckﬁxnﬁng Thne, .
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achieving the same,goal, but only at alternative ways of

-’doingetne same specific proposed action.

. In our Judgment, if an Appllcant came in- and

"proposed that it was golng to expose 100 workers to 5 rems

a year'by runnlng‘them down some long corridor for the .

purpose of inspectlng somethlng, it would be perfectly

perm1531ble for the Commassxon, under the ALARA statement,

to say we'w111 require you elther, number one, to put a

remote sensor in =~ which would not be the proposed actlon

of runnlng a worker down the corridor =-- or, number two,
to operate the reactor 1n.such a way that it is not necessary

for you to have to check on that so frequently that there

.will‘be a S5-rem exposure to these 100 workers who were doing

the'checkiné.

"I don't see any reasonable basis in the legislative|

'or_adminiStrative'history of the ALARA standard to suggest

that it's not perfectly permissible to come in .and say we

can get the same goal that was attempted to be gotten by

‘the proposed action and do it with lower worker exposures,

within'the technology and the cost-benefits work out

appropriateiy,-and never have to worry about whether NEPA

impact statement requirements would be made applicable to

the ‘action.
In addition, as I'm sure the Board is aware,

Sectlon 102 2E of NEPA applles the requlrement to look at

<=%z-5&dna{cﬁkcnhna Tne.
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alternative ways of conducting actions, even when no

environmentalvimpact statement is required. And there are.
quite a number of cases that have heid-that that obligation

to. look at alternatives, even absent the preparation of an

'impacttetatement, is applicable to federal agencies.

CHAIRMAN MILHOLLIN: Thank you, Mr. Roisman.

(The‘Board cpnferring.) |

ﬁR. STOBER: Mr. Roisman, on Contention 5 would
it be a fair statement if1 characterized the gist of'your
centention_te say eesentiaily that Qhat yoh'te ttying to
say'ﬁere is that-if‘the utility dispensed with the.capability
for discharginé one full core at thelDresaen plaht;;then  :”'
nO-shipﬁing betweep ﬁreeden and Quad-Cities would bet
reqﬁired?' . -

MR. ROISMAN: No. Assuming for the moment that '

tﬁe‘only answer to a buildup of spent fuel beyond the
4storaqe capabilities at the reactor was shipﬁent, it would
still be possible.that by eliminatiné the one core
‘diecharge at a futufe date you could postulate a need;for

transshipment.

Our position here relates to when that need might

arise.

Perhaps I should explain the thing in a larger
context:
We have the FederalvGovernment now attempting to

Ace- Federal Reporters, Tne
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develop a mechanism for solv1ng~the permanent disposal of
nuclear waste problem., And depending upon which government
expert you talk to, or which utility expert you talk to, the:

solution may be in hand, with the facility available in

}1985 1988 1990, 1993, 2000 -- what have you.

In the. meantime, the government ‘is‘also proposxng

in a draft impact statement out by the Department of.Energy ’

4thatfa storage-option for spent fuel in the interim,

‘presuppOSing that all the spent-fuel that has reason to be

generated will.be‘generated, is to build awaf-frOm-reactor
storaéeifacilities,. ‘And the date.on which that might,
happen againprarieSg--'1983, 1985 e-;what have you.

| . Transshipment; we believe,.is'admittedly a
.stop-gap measure,.waiting'for either one-of.those_deadlines '
to be reached, either the buildiné,of the away-from-reactor
storage capability,~or'the solution of the nuclear maste
problem and a permanent repository availability.

Anything that postpones the date on which you
have. to begin transshipment at all may make it unnecessary
to erer do it, ‘depending upon your answer to the question°
Is the away-Erom—reactor storage the right answer, or should
me‘wait for'the permanent disposal? And, of cOurse, alson
your answer tovwhat about thexavailability of‘at-reactor

storage, and what abOut thevsubstantial reduction of_the

'production'of spent fuel by the reactors?

cﬁ%z-ffaﬂna[cdequnhna ﬁkc
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 1'So Contéhﬁion.slwas designed to take out of the
equation the one=-core discharge_capability,'whiCh effectively

adds three additional years to the urgency of the problem.

Or else to have an applicant come‘in'and demonstrate that‘.

" there are réally important benefits to retaining the one-

Qofe,discharge and hawving that impoéed as:a condiéiqn in
its licensé; |

We_felt:whip-saWed by the contention.f It was
used to broveithe»need.for immediate action, but was not
used as é licensing condition, so no bné knew that they |
would actually abide by it.
| Aﬁd,our‘reférénée to the copduct of utilities in
5.B. was_avway‘of demonéﬁratiﬁglthat atlleast by action in
the industry, of course approVed by the NRC, it woul&-abpéar,

that”keeping a one-core discharge capability was not

- considered either important for safety or environmental

reasons.
And that is the thrust of the contention. It
would not eliminate the need for some action on spent fuel

if the plants kept running and you just stretched the time

out long enough. -

 'CHAIRMAN MILHOLLIN: M. Roisﬁan, another -
question for you. We seem to have a_lot of questions for
yoﬁ today. |
- | ﬁﬁ.'ROISMANE: I'm glad to énswer them.

cﬁkz-Skdmufcdeqnm&nL¥§hc'
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CHAIRMAN MILHOLLIN: You assumed that a cost-
benéfit'énalysis would be necessary on theAque5£ion of

whether to ship or to sacrifice full-core dischérge capabil-

ity, to a certain extent.' Is that correct or not? Or is B

'_that a mischaracterization of your contention? .

MR. RQISﬁAN: Weli, either i£ would‘be imposed asv '

a safety condition, in_wﬁich case né ¢ost-benefit»analysis V
would be :equiréd; or ==

- CHAIRMAN MILHOLLIN: I'm~speakin§ of the duty

of this Board in this action. Is it your position that‘we

-must conduct- a coSt-benefit analysis on the question of the-
 extent to which sacrifice‘of full core discharge capabilityA‘

' makés»it unnecessary to ship? *That's'the question.

) MR.‘ROISMAﬁz” No.
" Like so many of these éonténtions,'tﬁére a;é :
sgveral-pérmutations and commﬁtations.' . |
| If £he Board were to c§ﬁcludé‘that.'as a matter"

of saféty, a one-core discharge éapabilitY'were required,

then there would be no need to do a cost-benefit analysis.

And unless ALARA were used as the safety handle for making

that safeﬁy decision there would be no cost-benefit. If it
were ALARA, thefe iS'an.impliciﬁ ébst-benefit b#lance on.
ﬁhat'safety‘consideration.

| ' So that would be one basis.

The second basis would be, if'the Board deteimined

c%kz-GQJnufEJQMnhnm 5%;
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that therevﬁasfnonap?arent reason for a one-core discharge

'capability at all, that-is, neitherfan environmentel nor a

”health nor a safety beneflt, to lt,iand s1mply sald, we w111

simply - dlsregard the Appllcant s asserted need for a one-core |
dlscharge capeb;llty in assesslng~the.need for spent fuel
sforage caoability,vthat wOuld:be the,second'way in which'
yon'would not need to do a.cost—benefit anelysis. -

| :_ We are not proposing'that a one-core discherge’
capablllty‘requlrement be lmposed |

The thlrd, and the only way in which the cost-

 benefit would come up, is if the Board saw enough enough
"benefit to keeping a one-core discharge capability and the
'Applicant or Staff asked you to include it as a factor in

, the determination of the need for the problem.' It wasn'to

blg enough to be a safety consideration, but it might be

-lmposed as an envzronmental condztlon. Then you'd have to

| do a cost-benefit analysis to decide,whether it should be

imposed as an environmental condition.-
' If you concluded that it should not, then it

shouldn't be counted in determlnlng what the need for spent

b'fuel dlscharge capabllltles are for these plants,

Did I clarify it, or confuse lt’

CHAIRMAN MILHOLLIN: Thank you, Mr. Roisman.
(The Boefd conferring.)

Mr. Roisman,,I'n sorry, but we're going to have

cﬁk&-gﬁinufcdeqxnhng The.
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to~pﬁrsue this'another’step.
MR. ROISMAN: All right.
CHAIRMAN MILHOLLIN: The Board would like to.know -

whether, in your contention, you assert the fact that '

'saCrificihg'fullécore discharge'Capability would reduce or -

eliminate the need ﬁovship?

MR. ROISMAN:i We assert that not retaining one-core

discharge capability would reduce the need to ship, and under .|

- some assumptions eliminate it. =

'CHAIRMAN MILHOLLIN: You make that as a factual

“assertion in this contention? You would have us construe

Athis,contention'to make that factual assertion?

MR. ROISMAN: Yes.
Let,mé'just be clear that one factual asSertiOn
we do not make is that the one-core discharge éapability

requirement is either necessary or unnecessary, and that's

-simply because our scientists have not analyzed the problem

enough_fof us to take a pbsition on that question.

 CHAIRMAN MILHOLLIN: The Board understands that.’

Do the other parties agree it's»fair at this time

t§ so éohstrue that contention?
| ' MR. ROWE: Yes,er. Chairman. It's qur position,jf
howe?er, thét this contehtion is something which‘éppears
very compléx and many-headed when ;ooked at simply on one.
pége,ﬁbut thatuﬁhen ghe_Staff's environmental impact

c#%z-fiaﬂna[cﬂeqnn&ﬁg.ikt |
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_appraisal‘is completed - of'statement, whichever they choose

to prepare == and when there arelsome.additional'facts

‘available from the Appliéant, resolution of this matter would

pfove;to.be;in fact,»quiteAéimpie‘ﬂ
;'éo-fhe feasdﬁ»we did”not objéCﬁ to this ié that ;
Qe thihk in. a naked waf it pbseévéome interesting‘legal
problems, but theyfll all ﬁurnAQut_to be evanesceﬁt'when,some'
faé;s argrprovided.'_ | |
So wé would préfer‘to address it-at‘a l§ter date;
‘CHAIRMAﬁ MILEOLLINQ Thank you.

'MR. GOLDBERG: Mr. Chairman, ﬁhé Staff hés.no

~objection to the Board's construing‘fthe contention as last;

Stated by‘Mr. Roisman.

) 'However, it feels that if thaﬁ is go be.the
construcﬁion,'it appears.to be a component, again, of Mr.
ﬁoisman's Contention 9, that there is no'neéd,:and this is
one factor which would so demonstrate;'.
| Theistaff would urge its consideration ih thatf
context,*if‘at all. Otherwise, the Staff reserves the
pdsitiﬁn-taken in its written statéméntfin response to the
contention as originally framed; | |

CHATRMAN MILHOLLIN: So the Staff agrees to the

fairness of the Board's considering it in the formulation

"we!vé'just,heard, but still opposes the admission of the

contention as an issue in controversy?.

csz-S&dnufcﬂeqxn&ng'ﬁkc
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MR. GOLDBERG: . As construed here today, the Staff

feels it could be a component of Contention 9, which calls
' into question the néed for taking'afparticula: action which,

"in'the‘Staff's'view;'ié a legitiﬁate matter to be placed in

ccntroversy,undet the Commissioh‘s notice of intent to

p:epafe a generic impact statement on spent fuel'managemeht

\ofFSeptember, 1975, I believe.

CHAIRMAN MILHOLLIN: So you would agree that -

MR.‘GOLDBERG. In that context, we would not

‘oppose its consideration.

CHAIRMAN MILHOLLIN: Very well. Thank you.
MR. ROISMAN: Mr. Chairman, I'm somewhat

concerned that the Board is assuming that my answer to the

. last question, which was:

Can the contention be_construed‘to say this?

meant:

Can it be construed to say this -and no more than

this?

- - éarticularly.as you'askéd'the queétion-of the App;iéant’
and the Staff. - |

| | We would argue that if the Board shéuld ho;d that 4"
the tne-core discharge tapability neédtwouid be usediat.parf

of the evaluation for the need of the facility'transshipment

‘occurring, that then the Board should write into the license

conditions ‘a :equirement that one~-core discharge capability

cﬁﬂz-f%aﬂna[cdeqxnhns.ﬁ%c
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" be preserved at all -- I~believeeit's‘fiver-;-reactets3

~involved.

- And that's ohe reasbh why-combining'it with

—~

f7Contentlon 9 might get confu31ng, because then you'd have .

w1thin a need' contention thls addltlonal fact.
CHAIRMAN-&ILHOLLIN:. Very well.
~ In the Boa;dfs'view,_Cententien é presents a
fatﬁer';‘,v.'well, cdmplicated'legal'question. Perhaps
it! s ldle to take it up at thls tlme.'

I would like to ask the. Staff whether the Staff

" believes that this subject matter is approprlate for a
'tlicensiﬂg‘action;'ef consideration of this subject matter is.

'approprlate for a llcen51ng actlon°

MR GOLDBERG' Could I ask the Board a clarifying |

. question? v

What general subject matter, in what,context,f
and what particular substance of the contention are ycu'f-

CHAIRMAN MILHOLLIN: I'm referring to the

'contention'that -- well, first, the contention'asserts'o:,'

implies that there's an obligation to disclose information

‘on the question of whether, on the subject’of sabotage,

hljacklng,_and so forth the contentlon first asserts that

there S an obllgatlon to disclose information suff1c1ent to

determine whether the'shipment“will be”vulnerable.

Is it your position that that's wrong, that there

cﬁﬂz-SZakuﬂ{cRQMMﬁng Ine,
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is no obligatidn.to‘disclose.ihformatioh’

MR, GOLDBERG° The staff p051tlon is ‘that Part j

h73 of its regulatlons specxflcally exempt spent fuel of the
’character'that lS to be transshlpped from the. physxcal

‘.protectlon requlrements of that prov1510n, -

'CHAIRMAN MILHOLLIN- ’The.Board ie\aware of that. | -

MR. GOLDBERG- - andrbelieves that thewgenesis ”,:

vof that exemptlon stems in part from the llcenSLng prOVlSlonS E
tln Part 71, and referenced DOT regulatlons which govern the”.
ttype of cask and procedures that must be 1nvolved, and |
H,belxeves‘that glven_compllance w;th ‘those provzelons, the
etransehipﬁent is,alﬁostteelfiregulating-ihsofar_as'it has

'any vulnerability-to'sabota@e,idiversion,ﬁor other malevolent

acts,

CHAIRMAN MILHOLLIN: Your position, as a factual

position, is that in fact the shipments will be virtually.

imﬁune?- ' Or is your'position that legally such considerations

aren't approprlate?
Which is your p031tlon?

. MR, GOLDBERG:' Our position is that as a matter

of ‘law the Commission has seen fit to exempt transportations

of, this kind'from_itsvphysical‘protection requirements.f

CHA;RMAN MILHOLLIN: What about licensing. requlre-

ments, or licensing actions? Has the Commlssion exempted

-this,from Iiceneing_actions? That's ny question._

tﬁkz-Sﬁmkud'cRQMRnnx jkc
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This is a licensing action, and the issueiis*f'

'awhether the ComﬁiSsion'has'anywhere;deolared'that-wevshould

not ‘consider these matters in a licensing action?
ZMR.,GOLDBERG:::Could’Ivhave'a'momentihpiease?ﬁn”'ﬁv
(Pause )

‘Mr. Chalrman, the best I can. answer 1t zs that

~in the Staff's v1ew the Spec1f1c exemptlon governlng what

‘securlty orov151ons must be requlred would apply to any

llcen51ng actlons 1n;wh;oh'circumstances of'transshlpment,of

.or transportation'of spent fuel'Wouldlarise, and}'therefore;’
hwould state that, as a matter of law, glven the Commxssxon s“»fff

: regulatlons, that is not an area that 1s approprlate for‘

conSLderatlon in this proceedlng.

We further rely on the add;tlonal remarks govern-r.iﬁ

ing this partlcular contentlon that we set forth xn our
wrlttenAresponse; We feel there are several grounds for :;'
- opposing the admission of this contention as framed at this

 time.

'CHAIRMAN MILHOLLIN: Let me ask you this:
'Isn't it conceivable; at'least, thatfthere coulan

be ‘types of shlpment which would not, say, merlt phy51cal

,.protectlon but which, nevertheless, would be suff1c1ently

Lvhazardoustso that llcensxng conditions should be lmposed?

Could you,imagine such a case?: -
. MR. GOLDBERG: Mr. Chairman, I'm really reluctant
c#%szZaﬂnuf¢:QQMRhna ch _
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“lto';f;:. naYKI haVe a moment[\please?;

(Pause )

"MR. ROWE.; Mr. Chalrman, mlght we respond to thlSA

. questlon as. well’
1 CHAIRMAN MILHOLLIN.,:Yes;'You're free to respond

" to these‘questlonsvas well. At.leaSt, that's the Board‘s

impression.

i'MR. ROWE°~'Wevwodld7like to'have‘a chance thfj

{orally respond to these matters. .

: CHAIRMAN MILHOLLIN- Very well. Would'the staff -

.'conferrlng? Would that be agreeable to. the Staff’

-MR. GOLDBERG'- Yes, Mr. Chalrman.,‘

CHAIRMAN MILHOLLIN. Would the Llcensee ‘care’ to -

respond now, while the Staff is conferrxng’
MR. ROWE:J Thank you.. My colleague, Mr. Bxelawskl

_hwill address this. -

MR. BIELAWSKI: Mr. Chairman, we believe that

' inherent in Section 73;6.the CommiSSion has-essentially:
, looked at the- danger whlch might be posed by sabotage or
, theft of spent nuclear material in tran51t, and has '

‘determzned:that essentlally there 1s_no,such threat.

-Therefore, we are eSSentially stating that there

_'are no factual conditzons for this Board to. determlne with’

respect to the danger caused by potentlal sabotage in these

c#%x-f%mkud'ckgmnnnz ﬁhc
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dprcceedings.~'

If theipetitiohers would like to raise additional | -

special‘circumstances‘whichVmight show_that]the Board should fd

'ccnsidef this'matter,.we_believe‘that“thlsfshctld only,ng'

Adone'undef Section'2.758'and'we»will essentiallyihaﬁe'to”"'~

wait for any'action-which:petitioners wohldttake withd'
respect to tryxng to show the speczal clrcumstances.,

We feel that petltlcners should have, prlcr to

‘o

. thls date, attempted to lmplement the prov1310ns of 2 758
.because thls contentlon is so clearly a’ challenge to the

‘fthe.underlylng pollcies..‘

 CHAIRMAN MILHOLLIN: Very well.u Thank you.'
Is Staff ready w1th lts response’}

_ MR. GOLDBERG. We" ll respond ~_Could you please

Arepeat'the questlon?

‘CHAIRMAN MILHOLLIN' ‘The questioﬁ_is'whether”ycu”

can- imagine a case ‘in whlch the Commission. would deczde,‘or
“the Commission has decided, not to ‘insist upon physical .

-protectich requirements, but in this.same case we're

’

imagininc there could be aitisk of whatever nature'adequate

. to reqdire]the'impositiCn of licensiag conditions? .

e

Of course that question implies that the .

_Coﬁmission may not have decided this issue when it made its
‘vdec1510n on physical protectlon. The‘Commission may have'

lntended to. leave this kind of questlon to ind1v1dual

'cﬁkchQJnufcﬁequnhng Ihe.
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llcenSLng proceedlngs w1th the expectatlon that if a rlsk

‘were: demonstrated in an 1nd1v1dual proceedlng that llcen51ng

condltlons oould respond,to 1t.

What'I'm:SuggeSting is that the Commission'may

:uhave refrained”from including this‘type.ofractivity in.its )
__physlcal protectlon requxrements because it assumed that .'
'llcenSLng boards would respond to allegatlons that some:.
bdanger:might exist;_albeitvinsufficient,to warrant physioal‘.

.'protection;

'MR. GOLDBERG: It would seem, then, that it would |

be incumbent upon someone seeking to raise that question -to

show what.special'circumstanees may exist in an individual

_prooeeding which‘would7warrant considerations of what

vaddltlonal measures, ‘if any, should be 1mposed above and

beyond those that exxst by varlous regulatlons, both oromul-

gated by the NRC and DOT, to cover the transportatlon of

nuclear materlals.
CHAIRMAN MILHOLhIN:- But you'would agree that . as”
a matter of law there could be such a case? |
. MR. GOLDBERG: I'm ‘not sure I - would agree as a
matter of law or as a matter of fact that — |
" CHAIRMAﬁ_MILHOLLIN: <dr'as a matter of Commissiont
policy, shall we‘say? - | B

MR. GOLDBERG: Let me say candidly that I have -

:vmade an- effort to try to discern what conslderatlons underlle.

cﬁkz-f%aﬁnafcdeqxn&ng‘ﬁhc'
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'the‘Cemmission's exemption in 73;6, and'could-find‘none‘that’

shed any iight'on theJunderIYing_rationale.

'My statements earlier, that it appeared'to be

flmp11c1t that there were no thSlcal protectlon prov151ons

[that were to be applled beyond those specxfled, I would say T

that 1f we' Te presented w1th a contention that really raises

a factual allegatlon of some dlscernlble danger of sabotage,s

leetSlon or other acts that perhsps should be conSLdered d

here, we would be w1lllnq to con51der that contentlon.“ We
just don' t feel we have it here. We feel that the over=-

whelming body of CommiSSion.publications_have>expressed,the{

opinion that spent fuel in transit is not an attractive

target and, inffaetAis,_as I'said'earlier, almost seifiregu;at,vi

- ing, at least from a safequards point of view.

CHAIRMAN MILHOLLIN: Thank you _;’very’ much.

MR. ROVE: Mr. Chairman?

CHAIRMAN'MILHOLLIN:” We have one,mere qﬁestian,h
on this subject from a Board member.

MRS JOHNSON 2 At'the_rlsk of taking censideratien_

of'contentlons out of order, but I~think this is related to

the discussion at this time, is it not true that -- or is

it true - that shipments of special nuclear material must

' be licensed under 10 CFR 742

MR. GOLDBERG;'-And Qould spent;fuelvshipment come

under this license, as a licensing,action:by the Commission?

cﬁkz g&dﬂufcf@mnﬁng ﬁhc-
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hearzng you here because of the noise in the room.

MR, GOLDBERG:~ Your questlon is whether lt w111 :

be a part of any authorization to transship~fuel, or whether_1

1hit wiiilbe the'subject”of.a seperete license-tc'alshippervcrj

cther'carrier, or ==
_eMRS. JOHNSON: My questicn is intended to be
rather general, and notispecific._«But'is it a requirement .

of the regulations that the shipment of special nuclear

‘material be licensed under Part 717

. MR. GOLDBERG: That is my understanding.
:MRS.,JOHNSON: ‘And does not spent fuei7c6me under
the 11censzng requlrements of Part 71?7

"MR. GOLDBERG:' It is-a form of speczal nuclear

material; yes.

MRS, JOHNSON: This is what_I‘ﬁanted.to.uhderstand.

MR, ROWE: :Mr. Chairman, Part 73 represents a

comprehensive review by the Commission of security require-

ments,’and‘in>the_course of that comprehensive review they

- chose to impose certain requirements on nuclear power
‘plants, certain requirements on reprocessing plants, and

‘ certain requirements upon shipments of special nuclear

materials.

They chose to speclflcally exempt matters such

"as spent fuel because of radxatlon level and other reasons. :

rc#%z-f%ﬁﬂna/cﬂeqnnhnm Ihne.
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1That choice'to;speéifically exempt these ehibments would be'”
;rendered absolutely meanlngless by saylng that.ln 'spite of
’the comprehenszve rev1ew any llcenszng proceedlng can now '

fwander lnto,the app:oprlateness of safeguards for.such~shlp¥~‘

ments,
- If there is any factnal.circumstancezwherewsuChfan .

investigation is warranted, it requires the procedures for

waiving 73{6.whieh are set forth in.Z.TSS;}.

Hwith;alivdue>respect, this licensing board is
simpiy‘net free toego beydnd areéulatidn that!SQaS'élear_
as. this one. | | | H
| Thank you; Mr. Chairman; -
iMSQISEKUﬁER;~’Mf;'Chairman,Amay I ask'a queeeion?.
 CHATRMAN MILHOLLIN: iee. | SRR

: Ms;‘SEKULER: I ehink,las was indicated by your-

question to the Staff'--

CHAIRMAN MILHOLLIN: Excuse me. Can you hear?
MS. SEKULER:r-As'was indicated-by yourﬁquestions,'
to the Staff Contentzon 6 and also Revxsed Contentlon ll,'

whlch deals with some addltional lssues do not speczflcally

‘lntend tonbrlng sh;pments.of spent fuel necessarlly under

‘the rubric of Section 73.

- However, we do maintain that some security plans

| may indeed be warranted, and 73.1, Sub-section (b)(4) gives

this Commission the authority, this Board the authprity,‘

c%kz-gkinufcﬁQMnhnm Ihe.
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'to l§§k intoisuch.éfdbieﬁé t6 séeAwhether_o:tnot‘secﬁriﬁy
’;piéné Qfe w;:taﬂﬁed.antho hévé_éuchjsecufity pléns)isSued'
ViffnecegéarY{wéven'thpugh ;héf maxaﬁot.bé~§itﬁin the speéific
._rub:ic of-73krequiripg:su§h thinés.asvarmgd gua£a§ orvhavihg 

'rﬁhe"shibment:follqwedvby two people in a car,‘SurveillanCe_-- :

whateverﬁtﬁéﬂother éarticular requlations are..

Additionally, I think that we can produce eviden—¥

‘tiary--factual evidence, to show that some of the presumed,-A
- though nét.injthe fegulations, intent of the Commission at

' the time that they put into the regulation 73.6(b) the

exemption for certain types of speciaivnuclear material

‘which can be interpretedgés spent: fuel, that there is some* 

question now as to those assumptions and we could show

‘evidence to that effect. . . ..

I believe you even have in your record at this

. point two information reports=- One was for June 14, 1978,

‘another November 9, 1978 -- indicating some question about

whether spent fuel should not be ihcluded.

Additionally, I would bring to your atténtidn~the

Part 70 proposed rulemaking that was issued by the Nuclear

Regulaﬁory Commission on'September_l, 1970 which asked for.

, comments on the topic of general license requirements for

any person who possesses special nuclear material in tfénsit.
"This is not a Part 73 proposedirulemaking."It’“

cqmg#ihndeerart.70, I have copies if you would like. And

cﬂkz-Sanu[;:Qﬁxnhnmkﬂhc :
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"I think.this indicates once again that 73 is nqt'éhe‘exCLusivgj

fmeéhs'by which segﬁfity méy be regﬁlated by the.Commission;,

. CHAIRMAN MILHOLLIN: Thank you. -
. MR. ROISMAN: " Mr. Chai:hah,-may I just add one
thing?

-, Mr. Rowe's point about the applicability of

Section 2;758; - in,ééneral'whén the.Commissién paéSesla -

: régﬁ}ation_it eiﬁher safs in the regu1ation, this is_tﬁe' M
 :dé§i§itiveAw§£d andee are'éatisfied_ﬁith the'rggulation aé.} )
| is) and if you thiﬁk you have a'special cifcumstahce you

have ' to follow this other elaborate procediire that we've

set out where we’shift the-bﬁrden to you to makgia showing, -

which'then the Board refers to us for, in effect, .amending

-theiregulatibn;- 

But when fart-73 was enacted, tge section thaf
Ms;.éekuier directed your attenfioﬁ to, 2.73i(b)(4),
specifically iéservesvto the-Cohmiésion_--ﬂand, of'course, _:
,tﬁisﬁéoard'is actingvas-anAarm.of the Commission == the |
right_tq impése additional security requiréments beyond
those specifiéd,in Pé%t'73.

. We believe that that was an accurate admission

by the Commission that the knowledge,of:the'safequard risks

associated with any.specialfnuélear material, whether itfé

spent fuel or otherwise, is such that they do-not. want to

‘foreclose a Board from having an inquiry, and that we need

‘:ﬁz-gadnu[cﬁQMnﬂnm Thne.
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not go to 2 758, ;'that.we are‘not'burdened with that

1requ1rement, that at least as a- mlnlmum an appllcant must

produce thelr case insofar as they descrxbe what they re gozng‘

P -

We don t know by anythlnq in the record so far

“preclsely how the spent fuel is g01ng to be safeguarded as

it moves‘along the hlghway.» And whlle all the attentlon that

the Staff has glven as to the rlsk that someone is gozng to.

go 1n and steal one of these multl-ton casks, ‘the sabotage

risk of somebody dellberately going in and blowing it up is
totally ignored.. And there's nothingzabout that'risk that's .
even addressed in Part 73. .

'_,Now, we don't think the Commission was persuaded A

when'they.passed Part773.that we are absolutely right, that

there is a serious sabotage risk'in shipping spent fuel,'

but we think they left the door open for that issue to be
presented in a case at least as far as we and the State of
IllanlS have presented lt, whlch ;s to say that:welwant to
see. somethzng on thls question. o |
| I don't thlnk that requires us to go to 2. 758 at

all, S

CHAIRMAN MILHOLLIN: Thank you, Mr. Roisman.

‘;MR.'GOLDBERG: Mr..Chairman, may I just mahe'one“:

:finalfcommenthon this? | |

CHAIRMAN MI:LE;iOLLIN:. ‘.Yes.

c#%z~f2aﬂnﬂf«:ﬁkpo¢hn@.Lﬁc
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MR..GOLDBERG:: I am.advisedfby the Project Manager

for this,particula: licensing actiVLty‘thaE:the Licensee

already posSessés a Part 71 license tbftransport speht fuel -

' for its Dreéden‘facility.. .

So the only real distinction now would be its

destiﬁation,'at‘leéSt insofar as the transit route goes..

‘\‘-A< " I would further say that.givén'the_observatibns'of

_counsel.forxthe'Staté»that I feel more confident that this

appears to represent a challenge to the regﬁiatory‘scheme

gove:ning.safeguards of special nuclear material transporta-

tion, specifically Section 73.6(b).
- CHAIRMAN MILHOLLIN: Thank YOﬁ;
(The Board conférring.)

- ‘The Board has a question concerning Contention 8

‘which it will address generally to the parties. Perhaps

ﬁheiquestién should Ee addressed to Mr. Roisman.

| The‘cbntention_ménﬁions étandards»for considera—l
tion of proposed spenﬁ fuel handliné.priér to the completion
of thé GEIS on spent,fuei handling. |

Could you, Mr. Roisman, elaborate briefly on what

' the standards are and where they may be found?

MR. ROISMAN: Yes, Mr. Chaifman. The standards‘

are_éontained in the Commission's Statement'OfAPoiicyj

published in 1975.in reference to the filing by the Natural

‘Resources Defense Council. Our request asked that they not

c#%z-f?hﬂnu[cﬂeqﬁnhnx.ﬂ%c
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'allow any xnterlm storage measures to be taken untll an

' lmpact statement was completed.

't They sald, we w1ll reject that request although we

"WLll agree to prepare thls generlc meact statement. And then‘

they - delegated in. that proceedlng to each 1nd1vidual Board

the respon51b111ty for balanclng and welghlng the factors
whlch they, themselves, looked at in rejectlng the request
that we made across the board. .

Now, the statement of pollcy appears and is cxted
on page’ 3 of our response to ob]ectlons to contentlons. It
appears at 40 Federal Regzster, beglnnlng at. page 42801.;

CHAIRMANkMILHOLLIN._ Egcuse me,.Mr. Roisman. Are
you reading from your fillng? |
| | Mﬁ. ROISMAN: Yes.

CHAIRMAN MILHOLLIN: You‘re‘reading-a citation

from your f£iling?

MR. ROISMAN: Yes. yIt?s at the top of page 3 of

,the flllng that we made last Friday,.our response to the -

Appllcant s and Staff's objectlons to contentions. o

 CHAIRMAN MILHQLLIN:t Thank you,VMr. Roisman.
MR. ROISMAN: I don’t know-lf that statement has'
been publlshed anywhere else. I'm not aﬁare of it.
CHAIRMAN MILHOLLIN: = Thank you. V

MR, GOLDBERG: Mr. Chairman,_I<hate_to be inter- -

'rupting.“hutfthe Staff would appreciate an opportunity to

c#kz-i%aﬁza[cdﬂ#unhn& ﬁﬁo
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remark'oh Mr;;Roisman's;Statement.,

.CHAIRMAN MILHOLLIN: Mr, Roisman simply ihdicated

‘where the material could be found.

MR, GOLDBERG: Cah Idtell YOu the naturejof my ==

make an offer of proof?

.(ﬁaughter.)”t'
CHAIRMAN MILHOLLIN: Very'well. If ltls brief,
please.‘ - . |
| MR;_GOLDBERG:d»Ithwill‘be brief.

Mr. Roisman's reference to the Commission?®s

'pollcy-statement in conhection with its declaration;of.ihteht
’ to“prepare a generic impact stateueht delegates to.the Staff,
:and not the Board, the responsxbllxty for werghxng in |
.;rnd1v1dual actlonsznltlated for the purpose of allevzatrng ‘

.spent fuel storage capaclty, the responsrb;llty to decide

whether the CommLSSLOn's general cons;deratlon of those

factors whlch led it to the conclusion that interim action

Vvshould not . be deferred pending a completion of the statement -

ris inapplicableﬂln indlvidual cases.

It would be the pOSltlon of the Staff that unless

one of those matters are dxrectly put in controversy that the
- Staff w111 consxder 1t.lnvitS'envzronmental:document, but -
"it's not automatically a matter in issue, unless one of those

factors is placed directly in issue by another party. -

'CHAIRMAN MILHOLLIN: You're not suggesting that

csz-SZaﬂna/cdeqkﬂhnx The.
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the Commission indicated that‘the BoardAshould not consider

thosé-faétofs if they are put in issue properly by an

appropriate cdﬁtention?‘v

. MR. GOLDBERG: That's correct.
CHAIRMAN MILHOLLIN: =~ All right. Thank you..
We héve_nowisucbeéded'in discussing all of the -

contentions put forth by NRDC, T believe, except Contention

-9 on which there is general agreement. -

So we will now move to the contentions of the

State of Illinois.

Perhaps it would be appropriate for the Board to

announée its intentions concerning lunch, since it's 12:00.

. o'clock. The Board prdposgs.that we make an effort to

in this direction.
The Board's understanding is that Revised -

COntention.ll.is’disputed,'and Contentions 13 and 16 are

disputed. Is that correct?

MS. SEKRULER: Tpat‘s correct.
MR. ROWE: Yes, Mr. Chairman. |
' CHAIRMAN MILHOLLIN: I would like to address a
questioh'toAthe Staff: | | |
|  Does the Staff object to'onlf,Pa:t‘A of Cbntehtion
13; or does the Staff objec£ to all of Contention 132

MR. GODDARD: As we indicated on the first page

,¢:¢§-Sﬁina/cf@mnﬂnm Thne,
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of our‘original}‘we.are not-Supporting anythihg.'-We'did not.

spec1f1cally object, and w1ll preserve our rights there.
in’ that thls is not a request under Part 71. The Staff~1s

-.of the oplnlon that many of the substantlve requlrements‘

- factors, SO ==

_indieates that the requirements in Part 71 == substantlve

‘requiremehts-e- wodld.apﬁlytto this licensihg'action under
quences. Many of the proeedhral requirements we feel would
~not be applicable there.

" as to whether you object to the rest of the contention, is

‘no, you do not object to the rest of the contention now?

' have furnished information.  Illinois' contention is Phrased _

72

We object at thls p01nt to Part A of Contentlon 13

placed upon applxcahts fqr Part 71 llcenses would apply in

thie.caee, insofar as they have. a bearing on certain safety

CHAIRMAN MILHOLLIN: Excuse me, can I interrupt:
you a second?
MR. GODDARD: You may.

' CHAIRMAN MILHOLLIN: Your statement, then,

Part 507

MR. GODDARD: Any with significant safety conse-
- CHAIRMAN MILHOLLIN: So your answer to my question|

MR, GODDARD: Except to the degree that they

somewhat,in the nature of a discovery request or an allega- -
tion,of~ineufficient.information; Insofar as that information

ce-SZaﬁnafcdeqxnhnL Ihne.
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can be‘éié;ﬁea frém.the épplicatipn or'any~§ﬁpp6rting docu-
ﬁenfs-ﬁe'tﬁén.feel that such a'contentibﬁ ié either-oﬁjected
to at this:timé-or:wbuld beusﬁbject to aispdsition by‘summarf»
diépositionlor'other forms;oh'showing that that information_; |
has been fﬁrﬁiShédvbhiﬁhe docket. |

CHATRMAN MILHOLLIN: The Board would like to know
whether you object to it now or_not?.

MR, GODDARD:- IfI maylhﬁve a moment.

.(Pause.)

MR, ROWE: Mr. Chairman;»might'l interject while
thé Staff is conferring? | | | |

'CHAIRMAN MILHOLLIN: Yes, you may, Mr; Rowe.

"MR. ROWE: The'Applicant-believes;ﬁhat‘Parf 7i is |
very_clea:.:.We have'a:general license to“ship,'and.hothing

more is needed to ship. We must do so according to that

general license, in a licensed container for spént fuel.

The licensing of the container is a separate

'proceeding;_ It is not part of this proceeding;- At the

@pmeqf we h&ve a licensed container. The relevant decisions
have been made, and all'of the material in Contention 13 goés
to the~licehsih§‘of the package or the container.

' That cannot be considered'in.this §roceeding,'and
we!are'not asking for a license under Part 71 in this proceed-
sns. | o

CHAIRMAN MILHOLLIN: The Board understands that,

_ cﬁkz-gkinufcﬁQMWhnm‘ﬁkc
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i Mr. Rowe, 'IS'it yoﬁr position(that the'other-requiremehts

of Part 71 don't apply’ I'm speaking of the'requireﬁehts

~separate from. the requlrements of the package, a certain’

package, WhLCh you- say that you have.

Aren t there requlrements in Part 71 whlch don't

-relate to packaglng spec1f1cally whlch mlght also apply to

thls actlon?,

MR;;ROWE:"The'oneslset forth ih the contentioh,t
Mr._chairmah, relate to packaging. I believe that's a
fairly complete'descrlptiop of.what's at_issue.here.

~ CHAIRMAN MILHOLLIN: The C. part of Contention 13
refers to method of transport.'

Mﬁ; ROWE:. The C. part states-

"Llcenses or llcense amendments shall include -
,each proposed packaging'desxgn and~method of transport;?.'

'Itls‘ah agglomeration. |

 CHAIRMAN MILHOLLIN: Yes, you're right.

So your positioh is that_the license you hold forp
packaging comprehends the issues which are set forth ln
Contention 13?'v |

MR. ROWE : That's;correct,er. Chairman; .Yes;

CHAIRMAN MILHOLLIN: Has _the Staff ‘decided whether
it objects to the balance of that contentioné

MR, GODDARD It would object on the basis of

the fact that all these matters fall within the ambit of the

| k:%z»gkinu/cfQMnﬂng Ihe.
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'Part-7iflioenee-already'iséued-to Applicant‘for-purposes4of.[

shipment.
-CHAIRMAN‘MILHOLLIN: So the Board is to understand

that you object not- only to Part .A, but to the entire'

_contention. ‘The Board thought your filing was somewhat

ambiguous on that point, because we were unable to tell »

‘whether you objected only to Part A of Contention 13, or

whether you objected ‘to the entire contention.

MR. GODDARD: At the time we ob]ected to A.

However, we have received further information from the

Applicant since that time, and we are satisfied that every-
thing which is set forth in the contention is alreadyscovered.
by the,Abplicant's existing license. |
o ',:CHAIDMAN MILHOLLIN: So your position‘now, for
thearecord,.is that you object to the entire oontention;
| MR. GODDARD:, Tolthe proposed Contention 13, yes.

MS. SEKULER: Mr. Chairman, may I make a statement
at this time? | |

At the time that this'contention was written, the
application in itself had no information regarding the Part ’

71 requirements. Obv10usly, the Staff had some need for that

_information, because they asked questions. 'And now that

,theY've gotten the answers == which I haven't seen == they

have decided that it falls within the ambit of the existing

- license.. iITwonld protest using this type of method to

Hce- Sﬁdﬂhf:ﬁ@@ﬂhnm ﬁkc
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determine when and wherevcontentions will be objected to,

without aIIOWing the‘counsel for~the petitioners'to at least |

'have some access to. lnformatlon upon which to base our

‘contentlons.

Further, in regard to the statement that the_

Part 71 llcense whlch already is in Commonwealth Edlson s

posse551on obvrates the need for any other Part 71 llcenSLng,

_ the State of IllanlS belleves that that one szngle cask

is not goxng to be sufficient for the transshlpment procedure

and that, therefore, there will be an additional licensing

proceeding and that, rather than having a subsequent

licensing proceeding for another cask, either rail or truck

since we don't know what the method of transport is that will
'.be.used, that it would be economical to treat both issues

'in this proceeding.

MR. ROWE: Mr, Chairman, first;rwe'supplied'ther
Attorney General with_the.relevant license.

.ﬁith'respect to the second point, it-is.our '
Choice'what proceedings'to attempt to ask to be combined."
At the moment we have atlicense. It may be that if we need
additional casks;vwe will buy additional casks that are |
already llcensed. .

In any case, we haven't chosen to do so.

This is<not the time, and nothing economlcal:will

“be achieved’by:attemptingdto combine this proceeding, uhich

cﬁkz-Skina/cﬁkpnﬂna Tne.
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frelates to storage of spent fuel generated at one reactor at |

other, w1th some purely hypothetlcal proceeding concernlng

hthe llcenSLng of a purely hypothetlcal cask.

CHAIRMAN MILHOLLIN° Thank you, Mr. Rowe.

s I'd llke to ask one more questlon of the Staff

f_concernxng thzs contention.

The contention, as I read it, makes factual

assertions_concerning the adequacy of the appliCation. I

'_assume that the reason for not opp081ng it orlglnally was

» that the staff thought those factual assertions had some

merit, although I have no way to know that.

.Does the Staff now feel, or does the Staff agree,

, that.these are still factual assertions?

MR.'GODDARD:f.Yes, they are'factual assertions.

CHAIRMAN MILHOLLIN: And from:just.a pnrely iegai-
pornt of view, are they in the posture of acceptable ,
contentions if we assume the facts whlchrthey allege are -
true;'as we must do, must we‘not? We mnst.aSSume'that‘the
factsdalleged hy,the contentions are true for purposes'ofz

deciding whether to admit them in the case. If you assume

‘the facts alleged in the contention are true, then either .

you must‘agree to admit the contention, or you must take .

" the position that the facts alleged are irrelevant or, for

some. reason, are lnapproprlate for us to cons;der.

- MR, CUNNINGHAM: Mr. Chalrman, I thlnk the poxnt

cﬁkzss&dnu[cdeqmnhna /%
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78 .
is'that;the Staff believes'thatVthese'assertions are
irfelevant. In our v1ew, thls lrcen51ng action is one to
store at Plant “A" spent fuel Whlch is generated at Plant "B".

That lS the actual authorlty that s requested.

The authorlty to sth, we belleve, already resxdes

wlth the Llcensee by virtue of the Part 71 llcense.

Therefore, these’contentlons -= thegse issues, these|
factual assertions =-- have been resolved in connection with

the'Part 71 license and need not be resolved again, and are,

in,fact, irrelevant_to this proceeding.

MR. ROISMAN: Excuse me, Mr, Chairman, but
doesn't that raise a factual question, which is what the

State of’Illinois is.asking to have the Board resolve? We

‘understand the Staff thinks that's a factual question,.weﬁ

dunderstand the Applicant thinks that's a factual question.

We'understand the State of Illinois thinks_it's not..
The-only way»to resolve it’ls to putdon the -
record =-- which is not on the record -- the exaot license.
| Iﬂthink what underlies it is an effort'by the
Applicant and the Staff to segment one action into discrete
portions that they'feel they can handle more.easily.. But,t_
of'course, NEPA tells us ‘that wouldn‘t-be'permissible, nor

is there.anything about the Atomic Energy Act that I think

‘will allow that to be permissible.

- The State of Illinois’ contention has to do with,

<#§z-fzaﬂnu[cre4nnhng The.
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" is there assurance of adequate protectxon w1th regard to
thlS transportatlon, glven the nature of what's belng
1;proposed_here. And ltFS'nOt an answer to_say, all we wantﬁ'w”ﬂ”'

to do is put'it over’in bresden.“}~

If they ve - got some machlne that can get it over:;tﬁ‘

.:there w1thout havzng 1t transported, then they mlght have a;5

Alegal basxs to say, we don' t have anythlng here to argue

about.

But g1ven that we know 1t s g01ng to move: along o

‘_the ground some way, we thlnk that there is a legitlmate,
'at least factual~lssue whlch ‘can »be resolved now. It may .
‘be: subject to summary dlspositlon under 2 749, but nobody

1has flled that yet.

MR‘_ROWE-- Mr. Chairman, there lS no factual

_issueihere°whatsoever., We supplled the cask llcense through
"the course of dlscovery. However, the legal posture is. that
_Part 71 glves us, as llcensees of the nuclear power plant,

a general llcense to Shlp materlals lf we do so in a llcensed a

, ;conta;ner.. We don‘t~have to prove at this time that we'havef

a licensed container. We can ship if we have one, and we

‘can't ship if we don't.

It's that simple. There s no factual issue about

pthe type or scope or ambit of the llcense.v We supplled that

szmply through discovery.
Now,iby virtue.of this there is no-deprivation to

c#ﬁz-f%aﬁnafcdaqxnhns ﬁbc
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“either of.the”interyenors ofdaniopportnnity to,lookfat.the
-flmpacts of transportatlon, We ve conceded and stlpulated
dthat Contentlon lO, and that the qood portlon of NRDC'
fcontentlon could be admLtted. There s plenty of room there

»tO'lOOK 1nto;the‘1mpacts of transportatlon; The Staff is

dolng so in reachlng 1ts determlnatlon w1th respect to an ,”

env1ronmental lmpact apprarsal.

What we object to is-a contentlon whlch is legally’-f'

wrong'onilts.face., We are not attemptlng to preclude a: full e

1analy51s of what's g01ng on here.

CHAIRMAN MILHOLLIN- Thank you, Mr. Rowe. -

 As I‘understand_Mr; Roisman's:point, his point;isﬁ

"that if it's true~le§ally that these matters are comprehended.=_n
tby your license, then, of course, they would be irrelevant. ff‘
'I understand hlm to say that perhaps it's a mlxed questlon of

fact and law as to what your llcense covers, and that would

be;a_subject.whlchfshould belanulred lnto.

I understand his position to be that. Is that

‘how you understand his position?

‘MR, ROWE: I think that is how I understand his

position. And our responseyis that that positionvls'simply‘_

wrong.

We either can ship if we have an appropriate
licensed package, or we cannot. We have one. We may get
others. Wefcould”take the package:We have: now and”chop it

¢:ﬁx-gﬁdnu[cfQMMhnm Thne.
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“up into small pieces, and buy four more. We would be
Dentirely'withih oor}legalvrights pursuant tojthergenera; ‘:,

" license ‘under Partf71»to.do,so. -

YCHAIRMANiMILHOLLiN: So your p051tlon is that thef

"scope of your llcense is self ev1dent°'

MR. ROWE:-_No, it's that the scope of the license:~¢t.

‘we currently possess is actually irrelevant.’

' The'poiht is we re simply askxng permlsSLOn to

'Jtake the fuel: from one reactor and to store lt somewhere

;'else,:ZWe alreadyrhave permlss;on to shlp ahd to'transport}
1iffahdbwhehhve have a suitabie.licehseo;cask. ‘We happen to,_
: havevone now. . We may have dlfferent ones in the future.,<
‘ABut they have to be llcensed, ‘and that 1s leqally a separate -J

'iproceeding.

Now, Wefhave~not.attempted7to preclude’any kind

of comprehensive NEPA review. We've stipulated Contention

- 10 can go in.

.All these allegations in this'cohtehtion-about

" what our application should have contained are simply'vrong.

| CHAIRMAN MILHOLLIN: Thank you, Mr;‘Rowe.
: 'Does Staff have anythlng further on thls p01nt’
MR, GODDARD 'Not'at,thls t;me,.Mr. Chalrman.

Mr.'Roisman, the Board has another qoestion,for '

- you. .

MR..ROISMAN:HTI thought we were out of my

cﬁkz-gkdnu/cf@mnhnm £%o
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contentlons. :

CHAIRMAN MILHOLLINo_ weil,]we.agreed.'off the

frecord, ‘to come back to one of yours lf we had tlme.

‘ MR.'ROISMAN' Okay._ If I'd Kknown. that, I would |

'7have talked longer on Ms. Sekuler s._"

o CHAIRMAN‘MILHOLLIN; We made an arbitrary decision | ..

that we had enough time, so we decided tojcome back.

: Contention 7~mentions,:or implies,:that there is. |

‘a requ1rement that addztlonal emergency plannlng be done.
Would you address the questlon of’ whether there is such a
,requirement, and generally Lnform us as to what you mean by

'the words,. additlonal plannlng?“

MR. ROISMAN Y Okay._~
Let me say, 1n Contentzon 7, particularly Part B,

that is based upon not haV1ng seen anythlng on- emergency

_plannlng. Our posztlon would be that there are emergency

plannlng consmderatlons assoc1ated with the off-51te movement

of spent fuel.

When we.use~the words,-”additional emergencyy

planning,” we mean beyond what we are aware exists on the

site, But in this'application; we would haye”expected'the"

_Appllcant to: have prov1ded lnformatlon on the emergency

plannzng for the transportatlon aspect of the movement of

the‘spent fuel. And that's the part that we are: focuszng

:ongvm In other words, we ‘are not trying to raise the adequacy

cﬁkz-gkinufcﬁ@mnnnr.ibci
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‘and thetlike."That is not in existence here;

.83

jof the emergency plannlng for the Dresden or. Quad—Cltzes unlts }
1 oxr the actxvxty that takes place w1thin thelr boundarles,'
,although the Petltloner, CBE, has challenged that. But we

are not challenglng it. 1n thlS proceedlng.

In thls proceedlng we are trylng to flnd out what

emergency plannlng measures wlll be taken forithe,transporta-h o

tlon segment.y'

CHAIRMAN MILHOLLIN: As distinguished from loading |
and unloadlng?
MR. ROISMAN "As dlstlngulshed from what happens

when you are withln the borders of the property owned by the

_Appllcant.i And lt,'I admlt, is vague because there lsn:t~

4anyth1ng in the record that tells us that.‘

As. you know, thls appllcatlon is a llttle odd.;.‘

‘I'm somewhat surprlsed that the Staff accepted it for flllng.}

It consists of_a letter~say1ng that somethlng.we told you we.
were’going to do several years ago, we have. now decided we
want-"to do.-

'ant when we'go.back to what.they said several

years ago, we don't get any more light on it.

I would have thought the Staff would have requlred

before acceptlng the application, at least a reference to
'all'of‘these,differentjareas that you’wodld normally file

wlthﬂan application -= emergency planning,‘security plans,

cﬁkz-Ganu/cﬁQMNhnm ﬁkc
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CHAIRMAN MILHOLLIN- So your pos;tlon is that

‘emergency plannlng is required, or - con31deratlon of 1t is

MR, ROISMAN&-’IS required with respect to the

"transportatlon segment of the spent fuel.

CHAIRMAN MILHOLLIN: And, second, your response.

would be that when ‘you refer to ‘the word additional,“ or .

'When you use the word, addltlonal, you refer to the portion_‘i

. of the activity between the zones of the reactors?

' MR. ROISMAN: That's correct.

o CHAIRMAN'MILHOLLIN:_iWould'any other party like

to make any additional remarks onfthis‘contention?”

MR, ROWE: No, Mr. Chairman.
‘MR, GOLDBERG: No, Mr. Chairman.

MS.FSEKULER: Mr.‘Chairman; may‘I?just‘makera'

"correctlon w1th reference to Contention 13, please° _

In Contentlon 13 I belleve we refer to Part 71

‘Appendlx F, and that should be Part 71, Appendlx E.

CHAIRMAN MILHOLLIN: That's in ==
MS. SEKULER: _That's'on page 13 of’ourvmemorandum}

Contention113 WOuld be in.B, andvthat should read Appendix E.l

That's the quallty assurance sectlon.

CHAIRMAN MILHOLLIN: Thank you.

We have now . reached the end of our dlscuSSLOn"

of the.contentions,.rIt might be appropr;ate to dlscdssjor

Ace. Federal Reporters, Tnc
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i]to 1nqu1re znto p0551ble dlscovery schedules..‘

e Have the-partles dlscussed the possrble scheduleS‘
among_themseIVes?

MR. ROWE: Mr., Chairmang we have for some time

|| generally made documentsdavaiLable to Intervenors upon

| request. There has been:one{deposition'Which‘related'to'u--

several other proceedings as well as this one.

We are prepared, in general, to proceed with

;diScovery_immediatély, ‘We_have not~discuSSed‘with either_lgxf -

of the Intervenors'a'termination'date forldiScovery vet.

‘The one qualification I would put ‘on alIUthis is

-that[the Company's security plans are documents which have* .
.a hlgh level of confldentiallty, and thls confldentlalness
”1s lmportant to thelr effectxveness. ' d we certa;nly would-.n

,not'dzsclose documents of that nature in the absenoe of a .

deflnltlve rulzng on Contentions 6 and ll.‘
But short of that, I thlnk that we are’ prepared

to proceed fully and openly, and basxcally at the pleasure

of;the Intervenors, w1th}dlscovery.

CHAIRMAN MILHOLLIN:_~Would anyone care to suggest'p
a time for closing discovery?

MR, ROISMAN: Mr. Chairman,:let,me just say that

from.our.perspective we have not‘yet --'although Mr. Rowe

is: rlght, to the extent that we have indicated any interest

in documents they have been: prov1ded to us lnformally, but

cﬁkz SZaﬁza[cdeqxnhnu Lﬁc
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7.We'have not yet,reaily'put'any substantial7effort ihtosv~

, looklng at the questlon of dlscovery, since untll we know
:‘that mlght.not be a‘frultful use of our tlme.id:J

I schedule beglns formally when and if the Board rules that :
I we . have met the standlng requlrements, or are otherw1se
'I‘think‘it?s'very difficult'to know that. I mean a veryA

» willing“applicant who discloses'in the form of responses to .
. in their possession, and a Staff that does the same,

~And those who are more recalcitrant do.

questions to them, precisely when that's.going to be.’

"us which it's going.to be.- Now,'maybe that s g01ng to be.

-s;multaneous WIth ltS publlcatlon, but- certalnly sometlme

_’that.appears tolsuggest:that”there isn't any big rush here,

86

' We would llke to consider that our dxscovery

admltted as a party.'

Insofar as the end of dlscovery is concerned,

lnterrogatorles, as well as documents, openly everythlng

'It‘s very difficult to know, until we put the

‘We know that the Staff is not anticipatingfan
Eis'orian EIA for at least some period of time, As I

understood it, it's not until March 1 that they will'tell

after that.

I would note on the record that we have informatior

| cﬁkz-gadnu[cﬁ@mﬁﬁnm ﬁht
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and'I‘wouldflikedtofat ieast"have aAschedule'set that'would

allow one round of discovery and provzde that further rounds

of discovery would be permitted if a party is. able to demon- ';“‘

strate that they weren t getting very respon31ve answers.

- And I say doing lt that way because it is so

bdifficult to argue from a prior interrogatory or document
’productionpthat it wasn't complete to. the extent that a party

- should be directed to answer it more. It's_often‘easier..

simply to take what you haVe and reframe the question to

'get the rest of what you want.

But setting the outer deadline now I think is

goinglto be difficult, If we werenforced to'giyeiyou a date,,

.we‘would want it to be no less than six months from now;fjustrt

tO cover those CORtlthhCles.

CHAIRMAN MILHOLLIN: Mr. Roisman, I take it you

would not object to beginning discovery immediately"upon

the decision:of the Board concerning the squestion of -

‘standing, whether you are admitted?

MR. ROISMAN: fThat's'right.' The commencement

we' re prepared to do as .soon as we have that ruling from '

_the Board.

. CHAIRMAN MILHOLLIN: You would prefer, then, for

' the closing date of discovery not to be set at this~time?';.

MR. ROISMAN: 1If possible, yes.

~ CHAIRMAN MILHOLLIN:‘ Is that agreeable to ‘the

c#&z-f]aﬂna/cd&#mmﬂnz L%c
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f'other_pafties?l~

MR. ROWE: = Mr. Chairman, I would'suggest that the |

"Board declare that the diScovery wouid terminate‘within'some"

,perlod, such as two weeks,vafter the 1ssuance of the Staff'

.

safety evaluatlon and envxronmental lmpact appralsal,

-neqat;ve declaratxon, whatever the . document ls, and.that inif

,the'event“any'partj feels that more time is neéessary:tﬁat

you would consxder lt on a showlng of good cause.
But I do not thlnk that dlscovery should be left |

completely'open-ended'wlth vague suggestlons of perlods

~such as six months.

CHAIRMAN MILHOLLIN: Thank you, Mr. Rowe.
Staff?

GODDARD . Staff would concur in the position”

<of Appllcant, and would suggest that diseovety between

Applicant, Intervenors,vState of Illinois and Staff commence
at once,
- CHAIRMAN MILHOLLIN: Very well.

" The Board w1ll then, set the date for close of

' discovery”at three weeks after the date of publlcatlon of'

the Staff's documents, with the understanding that if it's

_necessary to extend that period that a motion would be in-

order to extend it.

MS. SERULER: May I have a clarification, please?
If these two documents are issued on different

c&ﬁz-f?aﬂnafcda#xn&xx.5%:

444 NORTH CAPITOL STREET
WASHINGTON: D.C. 20001




™y

10

1

12
-
4
6 |
17
Y'JS

19

20

2

22

23

24

25

89

_dates;'I“pfesumeAthatiwou;d be three weeks after the Lafér

document?
. CHAIRMAN MILHOLLIN: - Yes.

MR;;ROiSMANé_ Ana;by‘the>clbse of diédovery,'yog."

.meap_the,las£ questions)or_requesfs or depositions, or the

‘like, and not the last answers?

' CHAIRMAN MILHOLLIN: The last request, yes..

,MR.-ROISMANé' Wbuld‘the:éoard indicate whether

‘requests for admissions will be treated as discovery _ﬁi |
':équesté,.or whether they will-be‘treated as somé other type.

‘of réQuest?> We usually use them follpwing'discovefy,'once'

we know what the issues are. But I would like to know the

" Board's == -

- CHAIRMAN MILHOLLIN: You mean forfpurpdseSLOff
qlbsiné digcb§§ry?. |
| . ‘MR.'Ro;SMAN: Yes. If we wanted to make a list
of requesﬁé for admissions of'ﬁhe Applicant ;nd the Staff;'f
woula we be reéuired-to dq'thag_within the three weeks after

the.laSt‘dOCument, or would we be able to wait to get the

-answers to the last discovery'requests add then have a

period of time after that to make requests fd: admissions?. .

CHAIRMAN MILHOLLIN: Do the parties have any

- feelings about this?

MR, ROWE: - Mr. Chairman, we would have no
objection to there being a limited number of requests to

‘cax-SEdnu[cﬁ@mnhna Thne.
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jladmit ailowed.f If it turns into a vehicle to, in effect, ..

jexpandAinterrogatoriee;‘ve would-object at'the'time.f

But withln the bounds of Mr. Roisman's'Statement,
I have no. objection.' ' o
.‘MR.VGODDARD séaff haeyno objeetion., |
.’CHAIRMAN MILHOLLIN: Very well. Sohwe will,
deolare that.ve7donft'interpret requests forvadmiesions to
be discovery for"the purpose of;the closing:date. -

: Does any party or petltloner have anythlng _

'further at thls t1me°

(No responseQ)

‘We have one request for a llmlted appearance

which we have not yet entertained.

" Do’ you Stlll WISh to make.your 1im1ted appearance""'
VOICE FROM THE AUDIENCE. In view of the matters |
that have come up today, I have nothlng to say. - |
CHAIRMAN MILHOLLIN° Very well.
| Thls specxal prehearlng conference ls, w1th

thanks to the partzes and petltloners for thelr efforts to

»clarlfy the lssues hereby adjourned.

(Whereupon, at 12 35 p.m., the special prehearlng

conference was adjourned.)
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