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I. INTRODUCTION 

Pursuant to 10 C.F.R. § 110.109, UniTech Services Group, Inc. (“UniTech”) submits this 

motion to strike portions of the “Reply in Support of Petition to Intervene” (“Reply”),1 dated 

June 12, 2017, filed by the Nuclear Information and Resource Service (“NIRS”), Beyond 

Nuclear, the Nuclear Energy Information Service (“NEIS”), Tennessee Environmental Council 

(“TEC”), and Citizens for Alternatives to Chemical Contamination (“CACC”) (collectively, 

“Petitioners”).   

Petitioners’ Reply impermissibly includes:  (1) new arguments and information that go 

beyond the issues raised in Petitioners’ May 5, 2017 hearing request and petition to intervene 

(“Petition”)2 or in UniTech’s June 2, 2017 Answer3 opposing the Petition; and (2) groundless 

accusations against UniTech that are far outside the bounds of appropriate conduct and decorum 

                                                 
1  Reply in Support of Petition to Intervene (June 12, 2017) (ML17163A449) (“Reply”). 
2  Petition for Leave to Intervene Against Specific Export License Issuance to UniTech Service [sic] Group, 

Inc. and Request for Adjudicatory Hearing (May 5, 2017) (ML17125A347) (“Petition”). 
3  See UniTech’s Answer to Petition for Leave to Intervene and Hearing Request filed by NIRS, Beyond 

Nuclear, NEIS, TEC, & CACC (June 2, 2017) (ML17153A347) (“Answer”). 
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in an NRC adjudicatory proceeding, including claims that UniTech is “actively deceiving 

regulators.” 

The Commission should strike these impermissible arguments and baseless allegations.4   

II. PROCEDURAL BACKGROUND 

On October 20, 2016, UniTech filed an application with the NRC seeking a specific 

export license (“Export Application”).5  On February 16, 2017, pursuant to 10 C.F.R. § 110.70, 

the NRC published in the Federal Register a notice of receipt of the Export Application, inviting 

public comments and announcing the opportunity to request a hearing and petition to intervene in 

the proceeding.6  On May 5, 2017, Petitioners submitted their Petition.  UniTech filed its Answer 

to the Petition on June 2, 2017, and Petitioners filed their Reply on June 12, 2017. 

III. LEGAL STANDARDS GOVERNING REPLY BRIEFS  

Under the Commission’s rules in 10 C.F.R. Part 110, a petitioner may file a reply to any 

answer submitted in response to its petition to intervene.7  The scope of a reply pleading, 

however, is not unlimited.8  A reply may not be used as a vehicle to introduce for the first time 

new arguments or support, may not expand the scope of arguments set forth in the original 

                                                 
4  Although not specified in 10 C.F.R. Part 110, UniTech certifies that it has made a sincere effort to contact 

Petitioners and resolve the issues raised in this Motion.  Cf. 10 C.F.R. § 2.323(b).  Petitioners’ counsel 
stated that Petitioners oppose this Motion.  

5  See UniTech Services Group, Inc., Application for NRC Export License (Oct. 20, 2016) (ML17024A270) 
(“Export Application”).  A more fulsome discussion of UniTech’s proposed activities is provided in 
UniTech’s Answer, and is not repeated here.  See Answer § 2. 

6  See Request for a License To Export Radioactive Waste, 82 Fed. Reg. 10,919 (Feb. 16, 2017).  The NRC 
subsequently published corrections to typographical errors in this notice.  See Request for a License To 
Export Radioactive Waste, 82 Fed. Reg. 12,641 (Mar. 6, 2017) (noting the correct ADAMS Accession 
number for the application).  On April 5, 2017, the NRC extended the opportunity to file a request for a 
hearing or petition for leave to intervene.  Request for a License To Export Radioactive Waste; UniTech 
Service[s] Group, Inc., 82 Fed. Reg. 16,636 (Apr. 5, 2017). 

7  10 C.F.R. § 110.83(b). 
8  See, e.g., Louisiana Energy Services, L.P. (National Enrichment Facility), CLI-04-25, 60 NRC 223, 224-

25, reconsid. denied, CLI-04-35, 60 NRC 619 (2004). 
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petition, and may not attempt to cure an otherwise deficient pleading.9  The Commission has 

made clear that “[r]eplies must focus narrowly on the legal or factual arguments first presented 

in the original petition or raised in the answers to it.10 

The purpose of this restriction is to ensure the fundamental fairness of the Commission’s 

proceedings for all participants because “[a]llowing new claims in a reply . . . would unfairly 

deprive other participants of an opportunity to rebut the new claims.”11  Those answering are 

“entitled to be told at the outset, with clarity and precision, what arguments are being 

advanced.”12  Thus, “[i]n Commission practice, and in litigation practice generally, new 

arguments may not be raised for the first time in a reply brief,”13 unless a Petitioner can “explain 

why it could not have raised the argument or introduced the factual support earlier.”14   

IV. THE COMMISSION SHOULD STRIKE PORTIONS OF REPLY SECTIONS I, II, 
AND V, AND THE ENTIRETY OF REPLY SECTIONS III, IV, AND VI 

Consistent with adjudicatory precedent, the Commission should exercise its authority to 

strike the various new and improper arguments raised by Petitioners for the first time in their 

Reply. 

                                                 
9  See, e.g., Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 & 3), CLI-11-14, 

74 NRC 801, 809 (2011) (stating that the Commission has “long held that a reply may not contain new 
information that was not raised in either the petition or answers”); Entergy Nuclear Vt. Yankee, LLC (Vt. 
Yankee Nuclear Power Station), LBP-06-20, 64 NRC 131, 182, 198-99 (2006) (granting in part a motion 
to strike and finding that petitioners impermissibly “expand[ed] their arguments” by filing a second 
declaration from their expert in a reply brief that provided additional detail); Nuclear Mgmt. Co., LLC 
(Palisades Nuclear Plant), LBP-06-10, 63 NRC 314, 351-63 (2006) (refusing to consider references to 
various documents identified in a petitioner’s reply that were not included in the original petition), aff’d, 
CLI-06-17, 63 NRC 727 (2006). 

10  Nuclear Mgmt. Co., LLC (Palisades Nuclear Plant), CLI-06-17, 63 NRC 727, 732 (2006) (emphasis added). 
11  Id.    
12  Kan. Gas & Elec. Co. & Kan. City Power & Light Co. (Wolf Creek Generating Station, Unit 1), ALAB-

279, 1 NRC 559, 576 (1975). 
13  LES, CLI-04-25, 60 NRC at 225; see also Changes to the Adjudicatory Process, 69 Fed. Reg. 2182, 2203 

(Jan. 14, 2004). 
14  DTE Elec. Co. (Fermi Nuclear Power Plant, Unit 2), CLI-15-18, 82 NRC 135, 147 (2015) (slip. op. at 15) 

(citations omitted). 
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A. The Commission Should Strike Portions of Reply Section II Because They 
Raise Impermissible New Standing Arguments  

The Reply argues that Petitioners have identified threatened harms sufficient to 

demonstrate standing.15  But that argument goes well beyond merely elaborating upon arguments 

or information first raised in the Petition or UniTech’s Answer.  The Reply expands the scope of 

the Petition by alleging entirely new harms from various activities outside the scope of this 

proceeding, including “fires at recycling facilities,” “industrial fires,” “transport fires,” and harm 

from Cesium-137 from a fire.16  The original Petition contained no such arguments.  Prior to the 

filing of the Reply, the word “fire” did not appear in any pleading filed in this proceeding.   

The Reply also introduces several new legal arguments related to standing, including 

assertions that standing and/or redressability can be established by:  (1) “[NRC] failures to 

properly implement export license regulations”; (2) “an inadequate or non-protective regulatory 

agency approach”; (3) “[t]he goal of protection through improved regulatory enforcement”; and 

(4) “improved enforcement of NRC export license regulations by the Staff would provide greater 

protections to Petitioners’ members.”17  Petitioners’ original standing arguments in the Petition, 

however, were premised upon various baseless allegations of physical harm.18  Petitioners have 

transformed these prior standing arguments into new legal arguments premised on procedural 

injury.   

Allowing the introduction of these new arguments at this late date would deprive 

UniTech of its right “to be told at the outset, with clarity and precision, what arguments are being 

                                                 
15  Reply at 3. 
16  Id. at 3-4. 
17  Id. at 5, 7. 
18  Petition at 2-7. 
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advanced,”19 and “unfairly deprive” UniTech of an “opportunity to rebut the new claims.”20  The 

Commission has stated that it “is not acceptable in NRC practice for a petitioner to claim 

standing based on vague assertions, and when that fails, to attempt to repair the defective 

pleading with fresh details offered for the first time . . .” in later pleadings, such as a reply.21 

Moreover, Petitioners fail to show, let alone argue, that they “could not have raised” the 

fire-related arguments or assertions of procedural injury in their original Petition—nor could 

they.  Because Petitioners failed to raise such issues in their Petition, and they were not 

introduced by UniTech in its Answer, the Commission should strike all fire-related arguments,22 

and the new legal arguments identified above as a basis for standing,23 as these arguments and 

assertions are outside the scope of the reply opportunity.   

B. The Commission Should Strike Reply Sections III and IV in Their Entirety 
Because They Impermissibly Attempt to Cure Defects in the Petition 

In its Answer, UniTech explained that: (1) the Petition cited24 an incorrect25 legal 

standard for hearing requests on export applications; (2) the correct26 legal standard requires a 

                                                 
19  See Wolf Creek, ALAB-279, 1 NRC at 576. 
20  See Palisades, CLI-06-17, 63 NRC at 732.   
21  Entergy Nuclear Operations, Inc. and Entergy Nuclear Fitzpatrick, LLC (James A. FitzPatrick Nuclear 

Power Plant), CLI-08-19, 68 NRC 251, 261 (2008) (citing and quoting Consumers Energy Co. (Palisades 
Nuclear Power Plant), CLI-07-22, 65 NRC 525, 527-28 (2007)). 

22  The Commission should strike the following fire-related arguments: (1) the second sentence of the first full 
paragraph on page 3 (beginning, “For one thing, fires…”) through the end of that paragraph on page 4; and 
(2) the words “transport fires (especially in Type A containers) that could release radiation to air” in the 
second sentence of the first full paragraph on page 4. 

23  The Commission should strike the following assertions of procedural injury as a basis for standing: (1) the 
first full paragraph on page 5 (beginning, “Legal standing can be found…”) through the end of the citation 
at the top of page 6 (ending “Id. at 1259.”); and (2) the last sentence of the partial paragraph at the top of 
page 7 (beginning, “Since improved enforcement…”). 

24  See Answer § IV.A (citing Petition at 1 (claiming the Petition was submitted “pursuant to 10 C.F.R. 
§ 2.309”); id. at 4 (citing authority discussing “standing” in Part 2 proceedings); id. at 7-21 (proposing 
“contentions,” which are required under Part 2 but not contemplated in Part 110)). 

25  See id. at § IV.A (citing 10 C.F.R. § 2.1, explaining “Part 2 is inapplicable to this proceeding because it 
‘governs the conduct of all proceedings, other than export and import licensing proceedings described in 
part 110 . . . .’” (emphasis added)). 



 

6 
 

petitioner to identify and the Commission to consider whether a hearing would be in the public 

interest or assist the Commission in making the required determinations;27 and (3) the Petition 

utterly failed to mention, much less address, the relevant statutory or regulatory determinations 

or the “public interest” standard.28  Petitioners attempt to rehabilitate their Petition and repair 

these deficiencies by offering, for the first time, arguments addressing the “public interest” 

standard (in Section III) and the relevant export licensing findings in 10 C.F.R. § 110.42 (in 

Section IV).  Petitioners’ new arguments are beyond the scope of the reply opportunity and 

should be stricken from the record of this proceeding. 

Specifically, Section III of the Reply argues that “Provision of Information Which Is Not 

In The Public Domain Fulfills The ‘Public Interest’ Requirement.”29  Thus, Petitioners now 

assert that the information they “claim to be missing” from the Export Application “indisputably 

is not in the public domain,” and that “provision of [that] information . . . via the adjudicative 

process is in the public interest.”30  But the original Petition did not contain a single reference to, 

much less discussion of, the “public interest” standard in Part 110.  Indeed, Petitioners advanced 

zero arguments, facts, or bases in support of their recently-crafted assertion that the hearing 

request satisfies the Part 110 “public interest” standard.   

Likewise, Section IV of the Reply purports to demonstrate “Proofs Of Noncompliance 

With 10 C.F.R. § 110.42.”31  The Petition, however, did not include any assertions about the 

findings the Commission must make to grant the requested export license.  In fact, the Petition 

                                                                                                                                                             
26  See id. (citing 10 C.F.R. § 110.80, explaining Part 110 “constitute[s] the exclusive basis for hearings on 

export . . . license applications.” (emphasis added)). 
27  See id. (citing 10 C.F.R. §§ 110.82, 110.84). 
28  See id. 
29  Reply at 7. 
30  Id. at 7-8. 
31  Id. at 9. 
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did not—even once—reference or discuss the relevant findings in 10 C.F.R. § 110.42.  Yet, 

Section IV of the Reply now considers—for the first time—the requirements of 10 C.F.R. 

§ 110.42, and deploys entirely new arguments applying these requirements to the Export 

Application. 

These new lines of argument—offered for the first time in the Reply and intended to 

correct clear deficiencies which UniTech identified in its Answer—are well beyond the scope of 

the original Petition and what is permitted in a reply.  Furthermore, Petitioners offer no assertion 

that they “could not have raised” such arguments at the outset—nor could they.  As the 

Commission has explained, petitioners simply cannot reinvigorate deficient petitions in this 

manner.32  Accordingly, the Commission should strike the entirety of Reply Sections III and IV.   

C. The Commission Should Strike Reply Section VI in Its Entirety Because It 
Raises Impermissible New Arguments About Challenging NRC Rules 

Petitioners also double-down, in their Reply, on their improper collateral attacks on NRC 

regulations.  In fact, they specifically acknowledge that they are “challenging” 10 C.F.R. 

§ 110.27.33  Petitioners then go on to present new facts and arguments asserting that they are 

entitled to challenge NRC regulations claiming that:  (1) NIRS submitted a comment on a 

proposed rule in 2009; and (2) NRC regulations are now “ripe” for a challenge.34  These new 

arguments are being advanced for the very first time in the Reply pleading, without justification.  

Thus, the Commission should strike Section VI of the Reply and the corresponding attachment. 

Allowing Petitioners to submit these additional arguments and information in the Reply 

would “unfairly deprive” UniTech of an “opportunity to rebut the new claims.”35  Petitioners 

                                                 
32  LES, CLI-04-35, 60 NRC at 622-23. 
33  Reply at 13. 
34  Id. at 13-14. 
35  See Palisades, CLI-06-17, 63 NRC at 732.   
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also fail to offer any assertion that they “could not have raised” such arguments in their original 

Petition—nor could they.  Because Section VI of the Reply presents arguments Petitioners could 

have, but did not, advance in their Petition, and this information was not raised by UniTech in its 

Answer, the Commission should strike this section and the attached letter in their entirety.   

D. The Commission Should Strike Portions of Reply Sections I and V Because 
They Make Groundless Accusations Inappropriate for This Proceeding  

UniTech also takes issue with Petitioners’ charge that UniTech has somehow deceived or 

lied to the NRC in connection with its pending Export Application.  Petitioners’ allegations are 

flagrant, unsupported, and well outside the bounds of appropriate conduct in an NRC 

adjudicatory proceeding and should be stricken.  Petitioners’ groundless and disparaging attacks 

on UniTech’s integrity include the following:  an allegation that “UniTech is either notably 

incompetent . . . or . . . actively deceiving regulators and flouting the rules;” a reference to a 

statement from UniTech’s Answer pleading as a “lie”; and a suggestion that UniTech has not 

made “truthful disclosure[s].”36   

Petitioners’ unsupported and deliberate attacks on the character and integrity of parties 

inappropriately degrade the stature of NRC adjudicatory proceedings and should not be tolerated.  

Parties and their representatives are expected to conduct themselves with honor, dignity, and 

decorum as they should before a court of law.37  The Commission upholds the dignity of 

adjudicatory proceedings and has very little patience for unsupported accusations or offensive 

and belittling remarks in pleadings.  A few examples are illustrative: 

• In Davis-Besse, a licensing board granted a motion to strike baseless allegations of 
“active concealment” of relevant information.38  The board agreed that such unfounded 

                                                 
36  Reply at 1, 2, 13 (emphasis added). 
37  Cf. 10 C.F.R. § 2.314(a). 
38  FirstEnergy Nuclear Operating Co. (Davis-Besse Nuclear Power Station, Unit 1), Licensing Board Order 

(Granting in Part and Denying in Part Motion to Strike) at 4-5 (Oct. 11, 2012) (unpublished) 
(ML12285A373). 
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accusations of fraudulent conduct were “meant to inflame rather than address any 
legitimate argument.”39  The board cautioned the parties (including Beyond Nuclear, 
which also is a party to this proceeding) against further baseless allegations of fraudulent 
conduct against other parties, noting it would “not be tolerated.”40 

• In Millstone, the Commission rejected a similar unsupported claim of “fraud, deceit and 
cover-up” that was presented in a motion by an intervenor in the proceeding.41  The 
Commission concluded that the allegation was “frivolous” and it saw “no reason to 
consider the dispute anything other than a difference of opinion.”42   

• In TRUMP-S, the Commission rejected derogatory comments directed at the Staff, 
concluding that it was “intemperate, even disrespectful, rhetoric” and is “wholly 
inappropriate in legal pleadings.”43 

• In Point Beach, a licensing board chastised a party “for impugning [another party’s] 
reputation without submitting proof.”44  The board stated that they have a “responsibility 
to see that parties not be subject to unsubstantiated charges in our proceedings.”45 

• In Indian Point, a licensing board censured and demanded an apology from an 
intervenor’s representative for directly insulting the licensing board.46  The licensing 
board later barred that representative from participating in the proceeding entirely, stating 
that “it would be impossible for the Board to meet its responsibility ‘to control the 
prehearing and hearing process . . . maintain order’ and ‘conduct a fair and impartial 
hearing according to the law’ without holding all participants to the level of courtesy and 
decorum required by the Commission’s Regulations.”47  The Commission upheld the 
board’s actions.48 

                                                 
39  Id. at 4. 
40  Id. at 5. 
41  Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 & 3), CLI-06-4, 63 NRC 32, 36 

(2006). 
42  Id. at 36-37. 
43  Curators of the Univ. of Mo. (TRUMP-S Project), CLI-95-17, 42 NRC 229, 232 n.1 (1995). 
44  Wis. Elec. Power Co. (Point Beach Nuclear Plant, Units 1 & 2), LBP-82-5A, 15 NRC 216, 223 (1982). 
45  Id. at 224. 
46  Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 & 3), Licensing Board Order 

(Censure of Sherwood Martinelli), at 2-3 (Dec. 3, 2007) (unpublished) (ML073380044), aff’d, Entergy 
Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 & 3), CLI-07-28, 66 NRC 275 (2007). 

47  Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 & 3), Licensing Board Order 
(Barring Sherwood Martinelli from Further Participation in this Proceeding), at 3-4 (Dec. 13, 2007) 
(unpublished) (quoting 10 C.F.R. § 2.319) (ML073470685). 

48  Indian Point, CLI-07-28, 66 NRC at 275-76 (citing 10 C.F.R. § 2.314(c) (Reprimand, censure or 
suspension from the proceeding)). 
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Petitioners’ unsupported allegations of deception and lies, here, likewise are inappropriate and 

fail to satisfy NRC standards of practice, and they should be stricken.   

V. CONCLUSION 

For the reasons discussed above, the Commission should strike the following from 

Petitioners’ Reply: (1) all fire-related arguments and assertions of procedural injury in Section II; 

(2) the entirety of Sections III, IV, and VI; and (3) Petitioners’ unsupported allegations in 

Sections I and V.  Should the Commission determine that any of the foregoing sections cannot be 

stricken, then UniTech hereby requests leave to file a response to Petitioners’ Reply. 

 

 Respectfully submitted, 
 

 Signed (electronically) by Stephen J. Burdick 
 

 Stephen J. Burdick, Esq. 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
Phone: (202) 739-5059 
Fax: (202) 739-3001 
E-mail: stephen.burdick@morganlewis.com  
 

 
 
 
Lewis M. Csedrik, Esq. 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
Phone: (202) 739-5166 
Fax: (202) 739-3001 
E-mail: lewis.csedrik@morganlewis.com 
 

 
Executed in Accord with 10 C.F.R. § 2.304(d) 
 
Ryan K. Lighty, Esq. 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 
Phone: (202) 739-5274 
Fax: (202) 739-3001 
E-mail: ryan.lighty@morganlewis.com 
 

 Counsel for UniTech Services Group, Inc. 
Dated in Washington, D.C. 
this 16th day of June 2017 
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