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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE COMMISSION 
 
In the Matter of   ) 
     ) 
Florida Power & Light Co.  ) 
Turkey Point Units 6 & 7  ) 
     ) 
Combined Construction and License ) 
Application     ) 

 
Docket Nos.  52-040 

52-041 
 
May 22, 2017 

_______________________________ ) 
 

PETITIONERS’ REPLY TO NRC STAFF AND FPL’S ANSWERS TO  
PETITION FOR LEAVE TO INTERVENE IN A HEARING ON FLORIDA 

POWER & LIGHT COMPANY'S COMBINED CONSTRUCTION AND 
OPERATING LICENSE APPLICATION FOR TURKEY POINT  

UNITS 6 & 7 AND FILE A NEW CONTENTION 
 
I. INTRODUCTION 
 
 In response to the Petition, NRC Staff (“Staff”) and Florida Power & Light 

Company (“FPL”) generally assert that the Proposed Contention does not raise a material 

issue of law or fact pertinent to a finding that the NRC must make to support the 

licensing action. But, to clarify the Petitioner’s position, the information that FPL 

provided in its application to fulfil the financial qualifications requirement is no longer 

sufficient to provide the required “reasonable assurance” that FPL will be able to obtain 

necessary funding to construct the new nuclear reactors at issue. Petitioners do not assert 

that the information provided was inadequate at the time, or that Staff failed to properly 

analyze that information then. Rather, Petitioners assert based on the recent 

Westinghouse bankruptcy, which has brought to Petitioners’ attention the mounting 

difficulties that FPL now faces with the construction of the new reactors—both in terms 

of costs and the related practicality of obtaining a company to build the reactors, that the 

information FPL provided with its application is no longer current.  
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 Although FPL and Staff take issue with the Petitioners’ assertions that FPL cannot 

provide reasonable assurance that it will be able to recover construction costs from the 

advanced nuclear cost recovery process before the Florida Public Service Commission 

(“FPSC”), FPL’s application made clear that such recovery was the only source of 

construction costs for the project. As such, the ability or inability of FPL to recover 

construction costs through that process is essential to any proper analysis of whether FPL 

has provided the reasonable assurance of financial qualifications required for licensure 

before the NRC.    

II. DISCUSSION1 
 
A. THE CONTENTION IS TIMELY 
 
The Staff concedes that the Petition is timely. FPL, however, challenges the 

timeliness of the Petition.2 FPL asserts that the Petition is untimely because Petitioners 

are too late to challenge the types or scope of information provided by FPL to satisfy the 

financial qualification requirement in the application, and that the Westinghouse 

bankruptcy has not provided any materially different information that would justify 

intervention now. Petitioners are not challenging the information provided by FPL at the 

time of its application, or the Staff’s assessment of the information. Rather, Petitioners 

assert that the bankruptcy has altered events such that the information originally supplied 

is no longer sufficient to provide the reasonable assurance required under the law. 

As will be explained in greater detail below in addressing the merits of the 

admissibility of the Proposed Contention, the Petition is premised on FPL’s 

                                                 
1 Neither FPL nor the Staff challenge Petitioners’ standing to intervene. As such, 
Petitioners rely on the arguments asserted in the Petition on this point. 
2 FPL Answer at 13-17. 
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representation that it will recover the cost of constructing the facility pursuant to 

Florida’s advanced nuclear cost recovery scheme. Historically in relation to this project, 

FPL has recovered such funds each year from its ratepayers after approval before the 

FPSC. So far, FPL has recovered more than $280 million dollars from its ratepayers 

under this process—money that can never be recuperated by the ratepayers, whether the 

project is ultimately constructed or not. As part of FPL’s annual petition before the FPSC, 

FPL is required to establish that the project remains feasible and that the costs of the 

project will be reasonable.3 For years, FPL has been basing its representations to the 

FPSC to establish these two facts on the progress of construction on like-designed 

AP1000 nuclear reactors in Georgia and South Carolina.4 The Westinghouse bankruptcy 

was precipitated by enormous cost overruns on those projects, which had been hidden 

from the public and Westinghouse’s shareholders. Those cost overruns are estimated at 

over $6 billion, combined between the two projects.5 

                                                 
3 § 366.93(e), Fla. Stat. 
4 See In Re: Nuclear Power Plant Cost Recovery for the Year Ending December 2016, 
Docket No. 150009-EI (Fla. Public Service Commission 2015), Testimony & Exhibit of 
Steven D. Scroggs (hereinafter, “Exhibit 1”) at 27 (explaining that the cost range estimate 
for Units 6 & 7 provided to the FPSC is reasonable because of the comparison costs 
provided by the lead projects in the United States). 
5 Bruce Henderson, Utilities hope to finish SC nuclear plant despite Westinghouse 
bankruptcy, Charlotte Observer (Mar. 29, 2017), 
  http://www.charlotteobserver.com/news/local/article141524724.html (hereinafter, 
“Exhibit 2”) (Summer plant is $3 billion over budget and years behind schedule); Russell 
Graham, Georgia Power reaches tentative deal to take over Vogtle work, The Atlanta 
Journal-Constitution (May 12, 2017) http://www.ajc.com/business/georgia-power-
reaches-tentative-deal-take-over-plant-vogtle-work/hM4YJABYA4RLgNXL2V212O/  
(hereinafter, “Exhibit 3”) (Vogtle project is well over $3 billion over budget). 
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Given the bankruptcy, the completion date and actual cost of the sister projects in 

Georgia and South Carolina are now uncertain.6 As such, FPL cannot rely on the progress 

of those projects as assurance that its project to construct the new reactors remains 

feasible, and, more so, that the cost of building the planned reactors remains reasonable. 

FPL failed to submit the required filings to establish feasibility and reasonableness before 

the FPSC during the 2016 docket. Instead, FPL asked for a deferral until this year’s 

docket.7 Now, in the face of the uncertainty created by the Westinghouse bankruptcy, 

FPL has again failed to file the required proof of feasibility and reasonableness. Instead, 

FPL has asked for an indefinite deferral of its advanced nuclear cost recovery for this 

project.8 Because FPL’s application for its combined operating license was premised on 

recovery of the cost of construction under Florida’s advanced nuclear cost recovery 

scheme, the bankruptcy has eliminated any prior reasonable assurances of covering those 

costs that FPL had provided to the NRC. 

For these reasons, the Proposed Contention, based on Westinghouse’s bankruptcy 

filing, is timely.       

                                                 
6 See Diane Cardwell and Jonathan Soble, Westinghouse Files for Bankruptcy, in Blow to 
Nuclear Power, N.Y. Times (Mar, 29, 2017), 
https://www.nytimes.com/2017/03/29/business/westinghouse-toshiba-nuclear-
bankruptcy.html?mcubz=0&_r=0  (hereinafter, “Exhibit 4”) (discussing uncertainty of 
path forward for lead AP1000 projects in the United States). 
7 See In Re: Nuclear Power Plant Cost Recovery for the Year Ending December 2017, 
Docket No. 160009-EI (Fla. Public Service Commission 2016), Florida Power & Light 
Company’s Motion to Defer Consideration of Issues and Cost Recovery (hereinafter, 
“Exhibit 5”).  
8 See In Re: Nuclear Power Plant Cost Recovery for the Year Ending December 2018, 
Docket No. 170009-EI (Fla. Public Service Commission 2017), Florida Power & Light 
Company’s Petition for Approval of 2018 Nuclear Power plant Cost Recovery Amount 
Reflecting Final 2015 and 2016 True-Ups and Approval to Defer Recovery Costs 
Beginning in 2017 (hereinafter, “Exhibit 6”), at 4-7. 
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B. THE CONTENTION MEETS THE STANDARDS FOR 
ADMISSIBILITY 

 
Both the Staff and FPL assert that the Proposed Contention fails to meet the 

standards for admissibility, asserting that: (1) Petitioners have not provided support for 

their speculative assertion that the FPSC would deny FPL advanced nuclear cost recovery 

based on the recent Westinghouse bankruptcy; (2) there is no nexus between the 

Westinghouse bankruptcy and FPL’s financial qualifications, because FPL has identified 

additional sources of funding for the project; and (3) a determination of whether the 

FPSC would award advanced nuclear cost recovery based on the project’s continued 

“feasibility” is outside the scope of this licensing proceeding. Each of these points will be 

addressed below. 

1. Westinghouse’s bankruptcy impacts FPL’s financial 
qualifications, because FPL only identified advanced nuclear cost 
recovery as the source of construction funds for the project in its 
application. 
 

Both Staff and FPL assert that there is no nexus between the Westinghouse 

bankruptcy and FPL’s financial qualifications. FPL asserts that it has identified other 

sources of funding for the project—FPL’s internally generated operating cash flows, 

commercial paper and bank facilities, and long-term debt and equity capital markets.9 

Staff asserts simply that the bankruptcy has no bearing on FPL’s general financial 

qualifications, and, as such, does not impact its required analysis.10 But, as FPL 

recognizes in its response, 10 C.F.R. § 52.97 requires that “[t]he applicant is technically 

and financially qualified to engage in the activities authorized.”11  

                                                 
9 FPL Answer at 23. 
10 Staff Answer at 17. 
11 10 C.F.R. § 52.97(a)(1)(iv). 
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Specifically, FPL is required to provide information that “demonstrates that the 

applicant possesses or has reasonable assurance of obtaining the funds necessary to cover 

estimated construction costs and related fuel cycle costs.”12 Here, FPL stated in its 

application that: 

FPL will recover the cost of constructing the facility in accordance with 
Florida Statute 366.93, Cost recovery for the siting, design, licensing, and 
construction of nuclear and integrated gasification combined cycle power 
plants (Reference 1), and Florida Administrative Code R.25-6.0423, 
Nuclear or Integrated Gasification Combined Cycle Power Plant Cost 
Recovery (Reference 2). 
 
The sources of long-term construction funding for Units 6 & 7 will be a 
mixture of internally generated cash and external funding. The external 
funding will come from a mix of debt and equity capital. FPL currently 
uses first mortgage bonds and equity contributions from NextEra Energy, 
Inc. to finance long-term utility assets.13  
 

In response to these assertions, Staff stated in the Final Safety Evaluation Report 

(“FSER”) that: 

According to the COL application, FPL expects to recover the cost of 
constructing the facility in accordance with Florida Statute 366.93, “Cost 
Recovery for the Siting, Design, Licensing, and Construction of Nuclear 
and Integrated Gasification Combined Cycle Power Plants,” and Florida 
Administrative Code R.25-6.0423, “Nuclear or Integrated Gasification 
Combined Cycle Power Plant Cost Recovery.” FPL expects to finance this 
project through a mixture of internally generated cash and external 
funding.14 
 

Although FPL asserts that the FSER “did not rely on cost recovery” in its analysis that 

FPL is financially qualified,15 that is simply inaccurate. Both the application and the 

FSER make clear that, although other aspects of financing may be achieved “through a 
                                                 
12 10 C.F.R. § 50.33. 
13 Combined Operating License Application for Turkey Points Unit 6 & 7, Revision 8, 
General and Financial Information, at 5 (hereinafter, “Exhibit 7”). 
14 FSER at 1-38. 
15 FPL Answer at 22-23. 
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mixture of internally generated cash and external funding,” “FPL expects the recover the 

cost of constructing the facility” under the advanced nuclear cost recovery process before 

the FPSC. Therefore, the only source of funding for the construction of the new reactors 

here is advanced nuclear cost recovery before the FPSC. The ability of FPL to recover 

those costs before the FPSC is a critical assumption supporting its assertion, and Staff’s 

correlating conclusion, that FPL has provided reasonable assurances of its financial 

qualifications. There is a nexus between Westinghouse’s bankruptcy and FPL’s financial 

qualifications, because the bankruptcy and its precipitating events, completely change the 

landscape of FPL’s ability to recover before the FPSC.16 And it is FPL’s burden, in light 

of these changed circumstances, to provide the NRC with reasonable assurances that it 

will still be able to recover the costs of constructing the new reactors through the 

advanced nuclear cost recovery process, as asserted in its application.17 

2. Petitioners are not asserting that the NRC must undertake the 
review required by the FPSC for advanced nuclear cost recovery, 
but rather, that FPL must provide reasonable assurances that it 
can continue to recover advanced nuclear cost recovery dollars in 
order to satisfy the financial qualifications requirement before the 
NRC 

 
 FPL argues that predicting the outcome of the proceedings before the FPSC is 

“outside the scope” of these proceedings, asserting that the primary purpose of the NRC 

proceedings to conduct a safety review of the application.18 This assertion simply 

                                                 
16 See Affidavit of Mark W. Crisp, P.E. (hereinafter, “Exhibit 8)”, at ¶ 16. 
17 Even if FPL now asserts that its financial qualifications were not premised on 
recovering the entire cost of construction through advanced nuclear cost recovery, FPL 
would still be obliged to provide the NRC with reasonable assurance that it could cover 
the costs of construction through other financing methods, given the impact of the 
Westinghouse bankruptcy on the future construction of AP1000 units. 
18 FPL Answer at 19-21. 



8 
Doc: 787987 

confuses the purpose of the NRC license application review, generally, with the specific 

financial qualification requirement in the statutory scheme, as described above. FPL’s 

Answer makes much of the history of the financial qualification requirement, and of its 

lack of relation to the NRC’s primary task—ensuring safety.19 But even if the financial 

qualification provisions are entirely unrelated to the NRC’s primary purpose in reviewing 

an application, as FPL admits, “the financial qualification regulation remains in place.”20 

Given that fact, FPL is required to satisfy the regulation, and the NRC is obligated to 

guarantee that FPL has done so prior to issuing its license. 

 As noted in the prior section, FPL has made its application contingent on its 

ability to recover the costs of construction from the FPSC, because the application makes 

clear that those costs will be recovered only through advanced nuclear cost recovery. 

Petitioners are not asking that the NRC undertake the review that would normally be 

relegated to the FPSC in order to consider the Proposed Contention. Rather, Petitioners 

are simply asking, in light of the changed circumstances related to costs and construction 

timeframes presented because of the Westinghouse bankruptcy, that FPL provide 

reasonable assurances to the NRC that it will still be able to recover the cost of 

construction of the two new reactors through advanced nuclear cost recovery. Petitioners 

assert that this must be done prior to the issuance of any license by the NRC.  

 It is not Petitioners’ burden to prove that FPL will not be able to recover from the 

FPSC, but, rather, FPL’s burden under existing regulations and based on the information 

provided in its application to provide reasonable assurance to this body that it will be able 

to recover the costs of construction through advanced nuclear cost recovery before the 
                                                 
19 FPL Answer at 9-13. 
20 FPL Answer at 13. 
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FPSC. And it is Petitioners’ assertion, based on the status of proceedings before the 

FPSC, that FPL cannot provide any such reasonable assurance at this time.   

3. It is not speculative, based on the status of proceedings before the 
FPSC, that the FPSC will not be awarding advanced nuclear cost 
recovery dollars to FPL for the new reactors anytime soon, and 
that any such recovery past that time will be impacted by the 
Westinghouse bankruptcy  
 

  Both FPL and Staff generally assert that Petitioners’ claims that the Westinghouse 

bankruptcy will impact FPL’s ability to recover advanced nuclear cost recovery dollars 

before the FPSC are speculative, or built upon “bald assertions” or “generalized 

suspicions.”21 Petitioners’ assertion, however, is based on the present course of the 

proceedings before the FPSC, and the representations that FPL has made in various 

filings before that body. A review of those circumstances can only lead to the irrefutable 

conclusion that: (1) FPL cannot collect, and has no intention of collecting, advanced 

nuclear cost recovery dollars for the new reactors anytime soon; (2) the ability of FPL to 

recover any such funds in the future will be greatly dependent on the outcome of the 

Westinghouse bankruptcy proceedings.  

  To begin with, it is not speculative that FPL will not be collecting any advanced 

nuclear cost recovery dollars from the FPSC in the near future—FPL has said so in their 

own filings. On May 1, 2017, FPL submitted its 2017 petition for advanced nuclear cost 

recovery before the FPSC.22 In that petition, FPL represents that it “will limit its activities 

over the next several years to completing licenses, maintaining compliance with 

approvals received, keeping those approvals current, and continuing to monitor the first 

                                                 
21 FPL Answer at 17-19; Staff Answer at 12. 
22 See Exhibit 6. 



10 
Doc: 787987 

wave of new nuclear construction projects.”23 FPL expresses concern over the need to 

“learn from the first wave of nuclear construction projects currently underway in Georgia 

and South Carolina.”24 Ostensibly for these reasons, FPL requests a deferral of all nuclear 

cost recovery costs beginning with those incurred in 2017 until such time as FPL makes a 

decision regarding initiation of preconstruction work.”25 Even if FPL’s petition is granted 

as written, FPL will not be receiving any advanced nuclear cost recovery dollars from the 

FPSC anytime in the near future. But a deeper look at some of FPL’s other filings before 

the FPSC, and the statutory requirements for recovery under that process, show that 

FPL’s ability to recover any such funds in the future will be greatly dependent on the 

outcome of the Westinghouse bankruptcy proceedings. 

  FPL has made a number of filings before the FPSC that show that its future ability 

to recover advanced nuclear cost recovery dollars is dependent on the outcome of the 

Westinghouse bankruptcy proceedings. Under Florida’s advanced nuclear cost recovery 

statutory scheme, a party petitioning for advanced nuclear cost recovery dollars before 

the FPSC must file an annual long-term feasibility study.26 The pertinent regulation 

states: 

Along with the filings required by this paragraph, each year a utility shall 
submit for Commission review and approval a detailed analysis of the 
long-term feasibility of completing the power plant. Such analysis shall 
include evidence that the utility intends to construct the nuclear or 
integrated gasification combined cycle power plant by showing that it has 

                                                 
23 Id. at 2. 
24 Id. at 5. 
25 Id. at 7-8. 
26 Fla. Admin. Code Ann. r. 25-6.0423(6). 
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committed sufficient, meaningful, and available resources to enable the 
project to be completed and that its intent is realistic and practical.27 

This study is necessary to the FPSC’s execution of its statutory duties with respect to 

preconstruction costs. In regards to that duty, the statutory scheme provides that: 

A utility must petition the commission for approval before beginning the 
construction phase. 

1. The only costs that a utility that has obtained commission 
approval may recover before beginning construction work are 
those that are previously approved or necessary to maintain the 
license or certification. 
2. In order for the commission to approve proceeding with 
construction on a plant, it must determine that: 

a. The plant remains feasible; and 
b. The projected costs for the plant are reasonable.28 
 

The two required findings by the FPSC each year in order to approve advanced nuclear 

cost recovery for preconstruction activities are that the plant remains feasible and 

projected costs are reasonable.29 The feasibility study allows the FPSC to conduct that 

assessment. Notably, FPL has not filed a feasibility study with the FPSC for the past two 

years. And the last time FPL filed a feasibility study, in 2015, that study and its 

accompanying testimony heavily relied on the progress of the construction of the other 

AP1000 nuclear reactors by Westinghouse in Georgia and South Carolina as supportive 

of the feasibility of its planned reactors. For example, the 2015 filed testimony of Steven 

D. Scroggs indicates that “progress in other nuclear industry milestones (i.e., AP1000 

U.S. construction) continues to provide positive indicators for the long term feasibility of 

                                                 
27 Fla. Admin. Code Ann. r. 25-6.0423(6). 
28 § 366.93(e), Fla. Stat. 
29 Id. 
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new nuclear plant development.”30 In asserting that the cost estimate range for the project 

continued to be reasonable, Scroggs stated: 

The FPL cost estimate range continues to be reasonable based on the 
annual review of the Turkey Point 6 & 7 capital cost estimate, a 
comparison to other U.S. AP1000 project progress reports, and Concentric 
Energy Advisors’ review of U.S. AP 1000 project overnight and total 
estimated costs. 
 
The comparison to other U.S. AP1000 projects provides confidence due to 
the advanced nature of the projects being reviewed. The costs being 
experienced by the lead projects at Vogtle and Summer are informed by 
committed contracts, are well into the construction cycle, and include 
significant equipment and material purchases. Therefore, the total project 
costs estimated for the projects in construction are more certain.31 

 
The Westinghouse bankruptcy has revealed that the “costs being experienced by the lead 

projects at Vogtle and Summer” had been entirely misrepresented by Westinghouse, and 

that the projects were far over budget to the tune of $6 billion.32 Further, as much as FPL 

makes light of the fact that Westinghouse will likely no longer be able to build its two 

new reactors, whether Westinghouse emerges from bankruptcy able to build the reactors 

or FPL is able to find another contractor to build the reactors,33 the costs associated with 

building FPL’s two new reactors under either scenario will be impacted by the 

                                                 
30 Ex. 1 at 3. 
31 Id. at 27. 
32  Ex. 2; Ex. 3 ($3 billion cost overruns for each U.S. plant in progress). 
33 See In Re: Nuclear Power Plant Cost Recovery for the Year Ending December 2018, 
Docket No. 170009-EI (Fla. Public Service Commission 2017), FPL’s Response to 
COM’s First Set of Interrogatories, Interrogatory No. 4 (attached hereto as “Exhibit 9”) 
(FPL admits that it has not initialed any discussions with potential companies to build 
Units 6 & 7 because “[s]uch activity would be pre-construction activity, and would occur 
following approval of a petition by the FPSC to move forward with pre-construction 
work on the project,” and that a date for such activities does not exist). 
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bankruptcy.34 FPL’s cost projections for the two nuclear reactors were already on the 

“high end” for what would be considered reasonable, not accounting for the massive cost 

overruns at the “lead projects” that have recently come to light. The potential impacts to 

those costs that a change to a different contractor or even sticking with Westinghouse 

post-bankruptcy, if possible, would have must be properly analyzed before the FPSC will 

approve any further advanced nuclear cost recovery for this project. And until FPL can 

establish that the project is still feasible considering these changed circumstances, FPL 

cannot be said to have provided reasonable assurance to the NRC of its financial 

qualification with regard to the costs of construction.        

III.  CONCLUSION 
 

  For the foregoing reasons, Petitioners should be granted leave to intervene as a 

full party and be granted a hearing on their contention. Further, Petitioners request that 

the NRC condition the issuance of the license at issue on FPL’s demonstrated ability to 

collect advanced nuclear cost recovery dollars under proceedings before the FPSC, such 

that these proceedings should take a correlating “pause” to the one taken by FPL in the 

FPSC proceedings, prior to license issuance here.35 

 

                                                 
34 Ex. 8 at ¶¶26-27 (“[t]he entire nuclear horizon has been shaken by the bankruptcy. . . It 
should be easily understood that schedules, costs, and commitments established in the 
2010 timeframe have no basis or worth at this point in time.”); Ex. 8 at ¶15 (describing a 
similar situation with the Vogtle 1 & 2 units, in which the power company took over 
management of construction of the units, which “resulted in significant cost overruns, 
delays and ultimately the disallowance of millions of dollars at the Georgia Public 
Service Commission.”). 
35 See In Re: Nuclear Power Plant Cost Recovery for the Year Ending December 2018, 
Docket No. 170009-EI (Fla. Public Service Commission 2017), FPL’s Response to 
COM’s First Set of Interrogatories, Interrogatory No. 12 (attached hereto as “Exhibit 10”) 
(FPL admits that it is possible for FPL to request a similar pause in the licensure 
proceedings before the NRC). 
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 Respectfully submitted this 22nd day of May, 2017. 
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444 SW 2nd Avenue, Suite 945 
Miami, FL 33130 
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(305) 416-1801 (facsimile) 
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WILLIAM C. GARNER 
Nabors, Giblin & Nickerson, P.A. 
1500 Mahan Drive, Suite 200 
Tallahassee, FL 32308 
(850) 224-4070 
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bgarner@ngnlaw.com 
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Counsel for the City of South Miami 
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