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MEMORANDUM AND ORDER ON PENDING MOTIONS AND RE

Various motions, new contentions and requests are pending

Board and their resolution follows:
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1. In a filing of 5/7/81, the Citizens Against Nuclear Dangers (CAND)

referred to a number of its motions that had not received Board rulings.

However, a review of the record reveals that CAND's motions have been

either ruled on specifically or nullified by rulings of the Board. The

single exception relates to,a motion filed on 3/16/81. Here, the organi-

zation requested, among other things, that the Board issue an order compel-

ling the NRC Staff to publish the Final Environmental Statement (FES), the

Safety Evaluation Report (SER), and other documents. Although CAND's motion

may be moot by the time this Order is printed —the SER was made available during

the month of Apri1--, we reiterate here the Commission's rules that Licensing

Boards have no authority to direct the Staff in the exercise of their duties.

Carolina Power and Li ht Compan (Shearon Harris Nuclear Power Plant, Units 1, 2,

3, and 4), CLI-80-12, 11 NRC 514, 516 (1980) .
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CAND's motion also requested the Board to investigate certain

affidavits filed by the Applicant and Staff in behalf of summary disposition

proposals. Although CAND alleges deception and misinformation in affidavits

filed by the Applicant and Staff, its motion is not supported by either

sworn statements or substantial information on erroneous claims. Under

these circumstances, no action will be undertaken by the Board. Finally,

CAND requested the Board issue a cease and desist order to Corporate

Officers of the Pennsylvania Power 8 Light Company to restrain any "attempts

to pressure" the Commission. The President of the Company had written a

letter on 2/12/81 to the Acting Chairman of the NRC concerning schedule

delays in this proceeding. We remark parenthetically that one of the points

complained of in the letter is identical to CAND's frequently expressed

concern —the delays in publishing NRC documents by the Staff. However, the

letter, as alleged by CAND, is not a prohibited ex parte communication. It
was made available to all parties and additionally covered procedural

matters which are not proscribed by the regulations under any circumstance.

CAND's motion must fail here also.

2. On 5/6/81, Susquehanna Environmental Advocates (SEA) filed a motion

to have three new contentions admitted in the proceeding. On 5/12/81, CAND

also filed to have an additional contention accepted. The Applicant

responded by suggesting revisions to SEA s first new contention, objecting

to the second on the basis it lacked specificity and agreeing to the third

with the understanding that it be linked with CAND's contention which

furnished a basis that was lacking in SEA's. The Staff objected to the

acceptance of any of the contentions on the grounds of lateness and the

failure of meeting the factors required to be considered in late filings

under 10 CFR 2.714(a)(1). In its response, the Staff suggested certain



changes if some of the contentions were ultimately accepted by the Board.

The contentions and rulings in connection with them are as follows:

SEA-1. Emergency evacuation plans of Luzerne County and the State of
Pennsylvania do not meet the requirements of NUREG-0654 in at least
fifteen (15) specific ways.

~Rulin : Since the emergency plans of both governments were issued over a

year ago, it is clear the contention has not been timely filed. However,

the Board accepts the contention without requiring a detailed showing under

2.714(a)(1) in the belief that its acceptance would not only be balanced in

favor of the party but also on the Board's judgment that emergency planning

issues need to be explored in this proceeding. However, as a condition of

its acceptance and in order to make the contentions specific and litigable,

we accept the Applicant's attachment A proposed in its answer of
5/21/81,'odified

by the Staff through substituting the words "recommends" or

"recommendations" where applicable. The contention would be numbered and

read as follows:

20. The emergency evacuation plans submitted by Luzerne County
and the Commonwealth of Pennsylvania do not .comply with the
planning standards of 10 CFR 50.47(b) in that the recoranendations

„and guidance of NUREG-0654 have not been satisfied as specified
in attachment A, nor has compliance been demonstrated through
some other acceptable alternative means.

SEA's participation in this contention will be limited by a subsequent

ruling herein.

SEA-2. Applicant's supplementto the Draft Environmental Statement
vastly understates the health and economic effects of a
Class 9 accident —it relies on invalid statistical analyses-
it relies on the Rasmussen Report which did not take into
consideration human error —it is not site specific as required
by NRC regulations.
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~Rulin : We conclude that SEA has not met the Comnission's test for

acceptable contentions and accordingly any discussion of lateness in filing
would be academic. In order to evaluate whether a contention presents an

issue in controversy, the regulations specify that their bases should be set

forth with reasonable specificity. Here, we are left to wander aimlessly in

our speculation on the details of the allegations —a practice obviously

unfair to proper procedure, to the parties and the Board. The contention

will not be admitted.

SEA-3. Hot, radioactive water from a scram discharge volume
break can disable the residual heat removal system,
the reactor core isolation cooling system, the core
sprays and the high pressure injection pumps in a short
(period) of time.

CANO-1. A potentially dangerous flaw exists in the design of
the primary cooling system in the Applicant's reactor
and the system should be redesigned. (CAND's contention
included a number of additional statements which are not
repeated here, as not being essential to the contention.)

In order to have late filed contentions admitted, specificity and

lateness requirements of 10 CFR 2.714 must be satisfied. The following are

to be considered: (i) Good cause, if any, for failure to file on time;

(ii) The availability of other means whereby the petitioner's interest will

be protected; (iii) The extent to which the petitioner's participation may

reasonably be expected to assist in developing a sound record; (iv) The

extent to which the petitioner's interest will be represented by existing

par ties; and (v) The extent to which the petitioner's participation will



broaden the issues or delay the proceeding. Neither SEA nor CAND submitted

much information enabling the Board to weigh the factors favorably for

'dmitting the contentions. However, CAND did supply some specificity as a

basis in referencing a June 9, 1980 Statement of Interim Policy by the

Commission dealing with so-called Class 9 accidents in Environmental Impact

Statements as well as a 1981 report by the NRC Office of Analysis and

Evaluation of Operating Data dealing with problems in boiling water reactor

scram systems. Since this information was not available when contentions in

this proceeding were first admitted, the Board has determined that good

cause for not filing exists and that the parties'nterest in this issue

might not be protected by other means. However, the Board is concerned over

the broadening of the issues and further delay in these proceedings and

accordingly requires the contentions to be consolidated, with CAND to act as

the lead intervenor on the issue. The contention will be worded as

follows:

21. There is a potentially dangerous flaw in the Applicant's
reactor in the design of the primary cooling system
inasmuch as radioactive water from a break in the scram
discharge volume subsystem can disable the major safety
systems including the residual heat removal system, the
reactor core isolation cooling system, the core sprays
and the high pressure coolant injection pumps in a brief
period of time.

3. On 6/9/81, the Applicant requested clarification of this Board's

May 20, 1981 ruling that denied requests by SEA and CAND that a hearing be

held on the Applicant's application for a Part 70 license. The Applicant

indicated its uncertainty relates to the Board in its slip opinion declining

to assume jurisdiction of such a hearing at the present and at the same



time indicating that the requests for a hearing were being denied. The

Board sees no conflict in its wording but hastens to eliminate any confusion

that might have been caused by it. In prior proceedings, the actions of

Licensing Boards assuming jurisdiction of such interim licensing procedures

have been approved by the Coranission. See Cincinnati Gas and Electric Co.

(William H. Zimmer Nuclear Station), LBP-79-24, 10 NRC 226 (1979) and

Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and

2), CLI-76-1, 3 NRC 73 (1976). However, there is no requirement that Boards

must assume jurisdiction. Accordingly, we ruled in our Order of 5/20/81

that we were refusing to assume jurisdiction of the Part 70 licensing matter

at the present time and as a consequence the parties'otion to have us do

so was denied. If, in the future, due to its involvement with other issues

in contention in the proceeding, the Board decides on the necessity for a

hearing on this issue, it can be ordered on its own initiative under the

Commission's Rules. Or, it may be directed by the Commission to do so. In

the meantime, there is no prohibition on the Applicant against proceeding

with its application for such a license or on the Staff from processing it.
4. On June 24, 1981, the Applicant moved to have sanctions imposed

against SEA for its failure to comply with this Board's directive of 5/20/81

ordering responses to discovery requests of the Applicant and Staff. The

Board had provided a period of twenty (20) days from the date of its Order

for the response and none had been received as of this date. Accordingly,

the Board or ders herein that SEA will be prohibited from participating in

the forthcoming hearings on those emergency evacuation planning issues



encompassed by Contention 6. However, the Board will require the issues

raised by the contention to be responded to in accordance with a prior order

of the Board. This ruling will also have the effect of eliminating SEA's

participation in any evacuation issues involved in Contention 20.

ORDER

For all the foregoing reasons and based on a consideration of the

motions, answers and the record of this proceeding to date, it is this 7th

day of July, 1981

ORDERED, that CAND's motion of March 16, 1981 is denied; that SEA's

motion of May 6, 1981 to admit three new contentions is approved on two

proposed contentions, as modified in the memorandum, and denied on the

third; that CAND's motion of May 12, 1981 to have a new'ontention admitted

is approved by consolidation with a similar contention proposed by SEA; and

that the Applicant's request for sanctions against SEA for failing to comply

with the Board's Order on discovery is approved, as indicated herein.

And be it Ordered further that discovery will coranence immediately on

the new contentions with a maximum of thirty days being allowed for

discovery ~equests and an additional thirty days for responses.

FOR THE ATOMIC SAFETY AND

LICENSING BOARD

James P. Gleason, Chairman
ADMINISTRATI VE JUDGE
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50-388

ORDER

Pursuant to 10 CFR 2.772, the time for the Commission to
review the May 15, 1981 Appeal Board decision (ALAB-641) in
connection with the facility is hereby extended until July 20,

1981.

It is so ORDERED.

For the Commission

Dated at Washington, D. C.

ahia m —day of July, 1981.

SAMUEL J.
ecretary of

CHILK
he Commission
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