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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

PENNSYLVANIA POWER 6 LIGHT COMPANY

and

ALLEGHENY ELECTRIC COOPERATIVE i INC.

(Susquehanna Steam Electric Station,
Units 1- and 2)

)
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)
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)
)
)

)

APPLICANTS8 RESPONSE TO STAFF8S MOTION FOR
RECONSIDERATION OF THE LICENSING

BOARD'S ORDER DATED MARCH 16 1981

On May 28, 1981, the Commission Staff ("Staff" ) moved

the Licensing Board to reconsider the portion of its Memorandum

and Order (Ruling on Motions for Summary Disposition of Conten-

tions 2 and 16), L89-81-8, 13 NRC (March 16, 1981)

("Memorandum and Order" ) that partially denied
Applicants'otion

for summary. disposition of the chlorine contention in
this proceeding. The Staff's Motion for Reconsideration asks

for certain specified relief and concludes by requesting that

1 The Staff asks the Board to strike a filing entitled
"Citizens Against Nuclear Dangers Petition and Motions on
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the Licensing Board grant Applicants'otion for summary

disposition of the chlorine contention "en toto". For the

reasons described below, Applicants fully support the Staff's
motion.

STATEMENT OF FACTS

The matter in dispute here is a contention sponsored

by intervenor Citizens Against Nuclear Dangers ("CAND") dealing
with the health effects of chlorine discharges from the

Susquehanna plant into the Susquehanna River. The chlorine
contention was admitted into this proceeding by the Licensing
Board's Special Prehearing Conference Order, LBP-79-6, 9 NRC

E

291 (March 6, 1979). The Licensing Board made the chlorine
issue part of Contention 2 and worded it as follows:2

(continued)
Summary Disposition" dated November 24, 1980; to strike find-
ings 4 and 6 of the'emorandum and Order; and to reconsider
and reverse its finding in the Memorandum and Order that the
general health effects of the chlorine to be used in the
Susquehanna facility have not been adequately assessed.

2 The remainder of Contention 2. deals with the health ef-fect of low-,level radiation released by the Susquehanna facil-ity and is not involved in the Staff's motion for reconsidera-tion or in the Applicants'otion for summary disposition
which gave rise to the Staff's motion. Contention 2 in itsentirety states:

2. The residual risk of low-level radiation
which will result from the release from thefacility of radionuclides, and particularly
from the release of cesium-137 and cobalt-60,into the Susquehanna River, and the healtheffects of chlorine discharged into the river,
have not been, but must be, adequately assessed
and factored into the NEPA cost-benefit balance
before the plant is allowed to go into operation.



2....[T]he health effects of chlorine
discharged into the [Susquehanna] [R] iver
[by the Susquehanna plant], have not been,
but must be, adequately assessed and
factored into the NEPA cost-benefit balance
before the plant is allowed to go into
operation.

LBP-79-6, ~su ra, 9 NRC at 301. In admitting the contention,

the Licensing Board agreed with Applicants and Staff that the

amount of chlorine to be released from the plant is determined

by the facility's National Pollution Discharge Elimination
System ("NPDES") permit issued under Section 402 of the Federal

Water Pollution Control Act and cannot be scrutinized in an NRC

licensing proceeding. Id. at 300. The health effects of those

chlorine discharges on the citizens of Danville were, however,

appropriate for adjudication in this proceeding. Id.

"~ ~

Both Applicants and the Staff sought discovery from

CAND regarding its chlorine contention. In its First Round

Discovery Requests of the Citizens Against Nuclear Dangers,

dated May 21, 1979, the Staff asked CAND to specify, among

other things, the errors that exist in the estimates of health
effects of chlorine releases, the amount of chlorine estimated

by CAND to be discharged by the plant, and the health effects
that would result from such a discharge. In response to these

interrogatories, CAND elaborated on the concerns expressed in
its original contention as follows:

3 CAND failed to respond specifically to similar inter-
rogatories served on it by Applicants. See,

Applicants'irstSet of Interrogatories to Intervenor Citizens Against
Nuclear Dangers, dated May 25, 1979.



The NRC's specific questions
concerning chlorine releases must be
rephrased to take into consideration the
magnitude of the water problems on the
river, because there exists a major
miscalculation due to unforeseen
detrimental environmental circumstances
that are beyond the control of the
Applicants, but must be addressed
nonetheless. This matter, outlined
below, is in response to the specific
questions about chlorine.

The adverse health effects from the
discharge of chlorine from the Berwick
plant into the Susquehanna River will be
substantially greater than estimated by
the Applicants, due to planned govern-
ment endorsed large-scale mining of
Anthracite coal commencing in the near
future. The necessity of continual
pumping of billions of gallons of mine
acid drainage into the Susquehanna River
from numerous existing abandoned mine
workings covering hundreds of square
miles, to make possible the new mining
operations, will in turn necessitate
massive increases in the use of chlorine
at the Applicants atomic power plant.

Another major source of serious
pollution, located about 20 miles
upstream from the Berwick Plant, thatwill require the Applicants to further
increase the use of chlorine, is the
Butler Mine Water Tunnel waste chemical
spills into the Susquehanna River (see
attached partial list entitled "Chronol-
ogy of Events On The Susquehanna" ). It
is considered by many government experts
to be the worse single occurrance [sic]
of chemical pollution in the Common-
wealth's history, and perhaps the
nation. It is estimated that, over a
period of time, hundreds of thousands of
barrels of highly toxic chemical

wastes'possibleincluding radioactive wastes)
were covertly dumped down boreholes into
abandoned coal mine voids near Pittston,
Pa., allegedly by "midnight haulers."
After nearly one year of frantic and
costly attempts to halt the intermittent



flows of the toxic chemical wastes into
the Susquehanna River from the Butler
Tunnel outflow, the DER and the EPA are
nowhere near stopping the pollution.
The solution is years away at a cost of
millions in taxpayer dollars.
The PPGL will simply have to cope with
this pollution at the Berwick intake by
revised design engineering to increase,
even further, the use of chlorine to
demineralize and clarify the river water
for plant use. It might take tons of
chlorine each day to do the job.

Citizens Against Nuclear Dangers Motions and Replies to
Interrogatories Nos. 2, 16 6 17, dated April 29, 1980, at 4-5

(original emphasis). ~

Having thus received clarification of the reach of
CAND's chlorine contention, Applicants moved for its summary

dismissal. Applicants'otion for Summary Disposition of
Contention 2 (Chlorine), filed November 6, 1980.

Applicants'otion

was supported by an affidavit stating that chlorine
would not be used at Susquehanna to neutralize mine acid

drainage or toxic chemical wastes, but would be used to arrest
the growth of slime-forming biolife on "equipment surfaces and

(to a much lesser extent) to disinfect the potable water supply
and the sewage effluent. The affidavit also stated that the

amount of chlorine needed to perform these functions would not
be altered by the presence of mine acid drainage or toxic
chemical wastes in the river'.

On November 24, 1980, CAND filed a document entitled
"Citizens Against Nuclear Dangers Petition and Motions on



Summary Disposition" ("Petition" ) in which it asked the

Licensing Board to deny Applicants'otion for summary

disposition of the chlorine contention or "at least delay

further consideration of the matter until the U.S. Council on

Environmental Quality publishes latter [sic] this year their
new studies linking chlorinated drinking water and cancer."

Petition at 2. As another reason for denying summary

disposition, CAND alleged that an ethanol production facility
~ is being planned in the Nanticoke Industrial Park along the

Susquehanna River upstream from the Susquehanna site and that,
when that plant is in operation, it will discharge "hundreds of
millions of gallons of liquid waste" into the Susquehanna

P

River, causing "a substantial increase in the cumulative growth

of slime-forming biolife in the river that in turn will
necessitate a considerable increase in the chlorination of the

various water treatment systems" at the Susquehanna plant. Id.
at 3. Neither affidavits nor any other evidentiary support
were included with CAND's Petition.

The Staff filed on December 2, 1980 an Answer in
Support of Applicants'otion for Summary Disposition of
Contention 2 (Chlorine) ("Answer" ). The Staff's Answer agreed

with Applicants that the chlorine contention, as focused

through discovery, presented no genuine issues of material
fact. Answer at 2. Attached to the Staff's Answer was an

affidavit by a technical member of the Staff corroborating the

statements made in Applicants'otion. The Staff's Answer and



affidavit went on to address, the general health effects of

chlorine discharges from the Susquehanna facility. The Staff

concluded that the health effects of the chlorine to be

discharged from Susquehanna had also been adequately addressed

by Applicants and Staff and presented no genuine issues of

material fact. Answer at 2. The Staff concluded that the "use

of chlorine for biofouling control will not result in a

significant impact on public health." Answer at 11.

On January 7, 1981, at the Licensing Board's invita-
tion, CAHD filed a document entitled "Notion and'esponses

Concerning Summary Disposition" in which it generally denied

the statements in the affidavits filed by Applicants and the

Staff, without providing any facts in opposition to the motion

for summary disposition. This further response by CMD was

also unaccompanied by affidavits or other evidentiary support.

No other responses to Applicants'otion for summary disposi-
R

tion were filed.
On Narch 16, 1981, the Licensing Board issued its

Nemorandum and Order. The Licensing Board granted summary
I

disposition of the issues raised by the chlorine contention as

defined through discovery (incr'eased use of chlorine to clarify
river water against acid mine drainage and toxic chemicals),

but denied summary disposition on three other matters, all
appearing for the first time in responses to

Applicants'ummary

disposition motion.

Two of these new matters were those raised by CAHD in
its Petition (the allegations that CEQ was soon to publish a
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study linking chlorinated dri'nking water and cancer, and that a

firm was planning to construct an ethanol production facility
upstream from the Susquehanna plant). As to these, the

Licensing Board acknowledged that "[t]o the extent that either
of CAND's responses included any facts at all, they were not
presented through affidavit," despite the Licensing Board's

explicit instruction to CAND that factual responses to
I

affidavits had to be in affidavit form. Memorandum and Order

at 8, n.l7. Nevertheless, the Licensing Board gave "due
I

account to such information as [was] provided" by CAND. Id.
Not only did the Licensing Board give "due account" to the

unsupported claims in CAND's response, but it accepted as

Q d
'

'1»' h

ruled that "[t]o the extent that the CEQ stucy miciht include
health effects relevant to this facility, it could contradict
certain of the NRC Staff's health-effects conclusions." Id. at
9, emphasis added. Based on this slender thread of speculative
assumptions, the Licensing Board ruled that "[c]onsequently,
our action here will not preclude adjudication of such

question." Id.
With respect to the alleged plan for construction of

an ethanol production facility upstream from the Susquehanna

plant, the Licensing Board recited CAND's claim that the

facility would release hundreds of millions of gallons of
liquid wastes into the river annually causing an increase in
"slime-forming biolife" which would necessitate an increase in



the use of chlorine at Susquehanna. The Licensing Board then

held: "CAND could be correct. If an ethanol facility is
constructed upstream from the Susquehanna plant and does

discharge lar e amounts of or anic wastes into the river, it
miciht necessitate an increase in the amount of chlorine used at

the power plant, because organic waste in the river could

rovide nutrients which would favor a greater growth rate by

slime-forming organisms." Id. at 9-10, emphasis added. Again,

based on this accumulation of unsupported assumptions which it
took as factual statements, the Licensing Board wrote "findings
of fact" (see Findings 4 and 6), and denied summary disposi-
tion.

The third area in which summary disposition was

denied was "the broader question" of whether the general health

effects of the chlorine to be discharged from the Susquehanna

facility have been adequately assessed. The Staff had first
addressed this issue in its Answer to Applicants'otion for
Summary Disposition notwithstanding the Staff's acknowledgement

that the contention had been narrowed through discovery to deal

only with the effects of mine acid drainage-and toxic chemical

spills. See Answer at 5, 6. The Staff concluded that "there

has been an adequate and comprehensive assessment [of the

effects of chlorine use at Susquehanna] in the Draft
Environmental Statement" and that the use of chlorine at
Susquehanna "will not result in a significant impact on public
health." Answer at 8, ll. The Licensing Board, however, went



beyond this uncontradicted statement by the Staff and reached

the opposite conclusion, that is, that questions of fact
remained as to whether the health effects of chlorine use at

Susquehanna have been adequately assessed.

The Staff had noted in its Answer and the attached

affidavit that the by-products of chemical reaction between

chlorine and substances in the plant's cooling water would

include chlorine-containing compounds known as trihalomethanes.

Trihalomethanes, according to the Staff, are suspected
I

.carcinogens. Their quantitative concentration at the discharge

point from the Susquehanna facility (cooling tower blowdown)

has not been estimated and was said by the Staff to depend on

specific water chemistry existing under operating conditions.

However, an NRC Staff study of chlorinated closed cycle cooling

systems showed a concentration of chloroform (the principal
trihalomethane product of fresh water chlorination) of 6.2 ug/1

two hours after chlorine addition. This amount was of the same

order as that considered by EPA as acceptable to protect public
health (6 ug/1),'nd well below the permissible concentration

in community drinking water systems (100 ug/1). Based on that
study, on the capability of water treatment plants downstream

to reduce the amount of trihalomethanes in drinking water, and

on the considerable dilution of the trihalomethane concen-

tration beyond the discharge point due to normal river flow,
the Staff concluded that the use of chlorine at Susquehanna

would not result in a significant impact on. public health.

-10-



The Licensing Board treated this analysis by the

Staff, which was uncontradicted and was contained in an

affidavit from an expert in the field, with far less deference

than it had accorded to CAND's unsubstantiated allegations. It
observed that the Staff appeared to be "'less certain" about the

lack of health effects from trihalomethane discharges

(Memorandum and Order at 7); it noted the absence of a

quantitative estimate of trihalomethane concentrations in the

plant discharge (a matter not previously raised by any party in
the proceeding); and underscored the fact that "[a]lthough the

Staff concluded that the use of chlorine for biofouling control
will not result in a significant impact. on public health, it
was able to state only that '[t]he trihalomethane content of
the discharge ~ma be below the maximum contaminant level
[established] by EPA under the Safe Drinking Water Act'" (Id.
at 8, emphasis by the Board); and, based on these observa-4

tions, determined that summary disposition could not be granted
because "the quantities and health effects of trihalomethanes
and halomethanes to be released [had not] been adequately
assessed, at anticipated or higher-than-anticipated levels of
chlorination". Id. at 12.

4 The Board acknowledged, but took no account of the fact,that it is EPA and not NRC who is empowered to establish and
enforce the maximum permissible quantities of chio'rine andchlorine byproducts in drinking water. The Board also failed
to distinguish between the concentration at the discharge pointfrom Susquehanna and the considerably lower concentration in thedrinking water water supply due to dilution and treatment at
the municipal water treatment plants.

-11-



On April 14, 1981, the Staff filed with the Appeal

Board a Motion for Directed Certification of the Licensing

Board's Memorandum and Order. On April 29, Applicants filed a

response supporting the Staff's Motion for Directed

Certification; on May 15, 1981, the Appeal Board issued a

Memorandura and Order, ALAB-641, 13 NRC, in which it
declined to exercise its discretionary interlocutory review

power and suggested instead that the parties could seek

reconsideration by the Licensing Board of its rulings.
ALAB-641, slip op. at 5, n.3. The instant motion by the Staff
followed.

ARGUMENT

Reasons why the March 16, 1981 findings and rulings on the

chlorine issue are erroneous have been aptly set forth by the

Staff at pp. 9-17 of its Motion for Reconsideration and need

not be repeated here. A few additional observations, however,

are in order. First, the public interest requires that
Commission licensing proceedings be conducted in an expeditious
manner consistent with public health and safety and the

protection of the environment. Certainly one of the most

'5 On May 14, 1981 (at least two weeks late) CAND filed a
document entitled "Citizens Against Nuclear Dangers State-
ment Before the Appeal Board; Statement of Policy and Requestfor Commencement of Hearings; Motion Before the Licensing
Board on Contention 12" in which, among other things, CAND
opposed Staff's Motion for Directed Certification.

-12-
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.important vehicles for expediting hearings is the resolution of

issues by summary disposition. Licensing Boards, Appeal Boards

and the Commission itself have called for thh increased use of

summary disposition procedures. See, e.cC., Statement of Policy
on Conduct of Licensing Proceedings, CLI-81-8, 46 Fed. Reg.

28533, 28535 (May 27, 1981). As the Appeal Board noted

recently, "Section 2.749 summary disposition procedures provide
in reality as well as in theory, an. efficacious means of
avoiding unnecessary and possibly time-consuming hearings on

demonstrably insubstantial issues." Houston Li htin and Power

Co. (Aliens Creek Nuclear Generating 'Station Unit 1), ALAB-590,

11 NRC 542, 550 (1980), and ALAB-629, 13 NRC , slip op. at 2

(February 2, 1981). Where, as here, the summary disposition6

procedure has been applied to broaden rather than narrow the

issues of the case, the result can only be protracted hearings
and needless expenditure of time and resources by all parties
involved.

Second, the Miarch 16, 1981 ruling nullified the use

of discovery as a means of focusing contentions and narrowing

issues prior to a licensing hearing.

Third, the burden placed on Applicants and Staff by

the March 16, 1981 ruling on the chlorine issue goes far beyond

6 The reconstituted Licensing Board herein has recognized
the usefulness of the summary disposition procedure for dis-
posing of those issues where no genuine issue of fact exists.
See Memorandum and Order on Pending Motions (May 20, 1981)fslip. op. at 18-19.

-13-
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what is reasonably associated with litigating this contention.

For example, Applicants and Staff may now be required to

develop a record on the operating characteristics of a

hypothetical ethanol production facility whose existence,

location, nature and amount of waste releases, and impact on

the chlorine usage at Susquehanna are wholly speculative. No

party to this proceeding has any involvement in the reported

ethanol plant. The burden of developing the technical

information needed to address the Licensing Board's concerns is
particularly onerous where, as here, CAND never alluded to such

a facility in responding to discovery requests.

Fourth, as explained below, the March 16, 1981 ruling
partially denying Applicants'otion for summary disposition
contained significant procedural and substantive errors. The

magnitude of the errors warrants the Licensing Board's

reconsideration of the March 16, 1981 decision, its de novo

review of Applicants summary disposition motion, and the

dismissal of the contention.
CAND's expressed basis for the chlorine contention,

as set forth in its discovery responses, has been its belief
that large amounts of chlorine would be used to demineralize

the river water from toxic chemicals and mine acid drainage

from abandoned mine workings. Applicants moved for summary

7 CAND's allegations on, for instance, the effects of the
proposed ethanol plant in increasing the rate of growth of
biofouling organisms in the river were not formulated until
after the Applicants had explained, in their motion for sum-

-14-



disposition because the chlorine contention, as framed by its
sponsor, presented no material issues of fact that needed to be

resolved at the hearing. Indeed, the Licen'sing Board correctly
found that the chlorine contention, as defined by CAND in its
discovery responses, lacked any factual basis and should be

dismissed. Memorandum and Order at 11-12. The Licensing

Board, however, denied summary disposition on the three matters

discussed above and set them for hearing with the remaining

environmental contentions.

The treatment given these three matters in the March

16, 1981 ruling was erroneous and prejudicial to the Applicants
and the Staff. With respect to the two allegations raised for
the first time by CAND in its response to the motion for
summary disposition and the matter of health effects of
chlorine discharges, the Memorandum and Order in effect
admitted new contentions into the proceeding, notwithstanding
that these were untimely, failed to comply with the require-
ments of Section 2.714(a) of the Commission's Rules of
Practice, and were offered without any semblance of basis or

support. In the process of doing so, the Memorandum and Order

enlarged the scope of the chlorine contention well beyond the
intent of its sponsors, and beyond the scope of the contention
as defined by the Licensing Board itself; made findings not

(continued)
mary disposition, that the purpose of using chlorine at Sus-
quehanna was to arrest the growth of such organisms.
8 As noted above, the Licensing Board had determined, inadmitting the chlorine contention, that the amount of chlorine

-15-



based on any facts on the record (i.e., that the postulated

ethanol facility would generate organic waste which, if
released to the river, would provide nutrients that would

increase the rate of growth of biofouling organisms);

disregarded the standards for deciding motions for summary

disposition in Commission proceedings, and made findings
directly contradicted by an affidavit from a Staff witness.

In short, the March 16, 1981 ruling was flawed in
that (1) it relied on extra-record, non-evidentiary material;
(2) it ignored the scope of the contention, as limited by

discovery and by the Special Prehearing Conference Order (3) it
failed to credit properly the evidentiary material contained in
Applicants'nd Staff's affidavits; and (4) it contravened the

explicit Commission rule requiring that a summary disposition
motion be granted "if the filings in the proceeding, deposi-

tions, answers to interrogatories, and admissions on file,
together with the statements of the parties and the affidavits,
if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a decision as a

matter of law." 10 C.F.R. 5 2.749(d). It is clear,

(continued)
to be discharged from the Susquehanna facility was not alitigable issue in an NRC Licensing proceeding. LBP-79-6,
~su ra, 9 NRC at 300. The Memorandum and Order, however,
required Applicants and staff to address the health effectsof "higher-than-anticipated levels of chlorination," thuseffectively overruling the previous holding in LBP-79-6.

9 The concurring opinion in ALAB-641 points, out that a
licensing board may exercise its "sound discretion" and decline

-16-



16, 1981 rulings on the chlorine

contention were erroneous and should be reconsidered.

The errors in the Memorandum and Order are suffi-
ciently pervasive that they call into question the overall

disposition of the chlorine contention. Consequently,

Applicants submit that their motion for summary disposition of

the chlorine contention should be decided afresh by the

Licensing Board and granted in its entirety. Applicants

further submit that, the two responses filed by CAND on November

24, 1980 'and January 7, 1981 should not be considered by the

Board in its determination of Applicants motion, since they do

not contain any competent evidence as specified in 10 C.F.R. g

2.749(b).

CONCLUSION

For the reasons discussed above, Applicants submit

that the Staff's Motion for Reconsideration -of the Licensing

(continued)
to grant summary disposition notwithstanding a technically
sufficient showing by the movant. Slip op. at 6-7. Noting
that licensing boards may explore issues not put in controversy
by the parties, the concurring opinion indicates 'that the
issues left open for litigation in the March 16, 1981 ruling
were raised because the Licensing Board deemed them "significant".
Applicants respectfully submit that there is no indication that
the Licensing Board intended to raise the matters covered in that
ruling sua ~scute, or that it regarded them as having any particular
significance.

-17-
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Board's Nemorandum and Order dated Narch 16, 1981 should be

granted, the Licensing Board should rule afresh on
Applicants'otion

for Summary Disposition of Contention 2 (Chlorine), and

the motion for summary disposition should be granted and the

chlorine portion of Contention 2 should be dismissed.

Dated: June 9, 1981.

Respectfully submitted,

SHAW, PITTMANg POTTS & TROWBRIDGE

BY:
J Silbergti s F. Travieso- iaz

Counsel for Applicants

1800 N Street, N.W.
Washington, D.C. 20036
(202) 822-1000
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