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qp BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
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)

PENNSYLVANIA POWER 8 LIGHT COMPANY )
and ALLEGHENY ELECTRIC COOPERATIVE, INC. )

)
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MOTION FOR RECONSIDERATION OF
THE LICENSING BOARD'S ORDER DATED MARCH 16, 1901

I. INTRODUCTION

On November 6, 1980, Pennsylvania Power and Light Company and Allegheny

Electric Cooperative, Inc. (Applicants) moved the Atomic Safety and Licensing

Board (Licensing Board) for summary disposition in Applicants'avor of that

portion of Contention 2 which dealt with chlorine.— On December 2, 1980,1/

the NRC Staff (Staff) filed a substantive answer supporting
Applicants'otion.—

On March 16, 1981, the Board issued its ruling on this motion and2/

on another motion for summary disposition,.— In its Order, the Board made

two findings of fact based on statements lacking an evidentiary basis which

were set forth in a motion filed by Intervenor Citizens Against Nuclear Dangers

1/ "Applicants'otion for Summary Disposition of Contention 2 (Chlorine)"
dated November 6, 1980.

2/ "NRC Staff Answer in Support of Applicants'otion for Summary
Disposition of Contention 2 (Chlorine)" dated December 2, 1980 [herein-
after referred to as Staff Answer].

3/ Pennsylvania Power and Light Co. (Susquehanna Steam Electric Station,
Units 1 and 2), LBP-81-8, 13 NRC (March 16, 1981).
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(CAND).~ Furthermore, certain "facts" in these Board findings were not
4/

asserted by CAND nor are otherwise a part of the record of this proceeding.

Finally, without addressing the Staff's citation of a study showing chloroform

concentrations at 6.2 ug~ two hours after chlorine addition- and without~ 5/

addressing the Staff's conclusion that trihalomethanes, principally chloroform,

would be discharged at levels comparable to the water quality criterion,— the
~ ~ 6/

Board concluded tha+ the Staff was uncertain about trihalomethanes.— The

Board found that the trihalomethane content of the facility's discharge may or

may not be below the maximum allowed under the Safe Drinking Water Act (42 U S C.

5 300f et ~se .), standards many times higher than the maximum permissible level

referred to in the development of the water quality criterion. /
On April 14, 1981, the Staff sought directed certification of the

Licensin'g Board's rulings pursuant to 10 C.F.R. 5 2.718(i) and Public Service

Co. of New Ham shire (Seabrook Units 1 and 2), ALAB-271, 1 NRC 478, 482-83

(1975), and requested that the Atomic Safety and Licensing Appeal Board

Q4 "Citizens Against Nuclear Dangers Petition and Motions on Summary
Disposition" dated November 24, 1980 [hereinafter referred to as CAND
Motion].

5/ "Affidavit of John C. Lehr" dated December 2, 1980 at 6 [hereinafter
re ferred to as Lehr].

+6 Staff Answer at 11.

Q7 Pennsylvania Power & Light Co. (Susquehanna Steam Electric Station,
Units 1 and 2), LBP-81-8. 13 NRC (March 16, 1981) (slip opinion
at 7).

+8 Id. at 11.
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(Appeal Board) reverse the ruling of the Licensing Board to the extent that

it requires the Staff to address at the hearing the issues of the CE(} study

and the "ethanol facility." Further, the Staff requested that findings 4 and 6

be stricken from the record.

On May 15, 1981, the Appeal Board denied the Staff's motion on the

ground that the Staff had not shown that the Licensing Board's decision

threatened the Staff with serious irreparable harm or pervasively affected

the basic structure of the proceeding.D In a footnote to its decision, the

Appeal Hoard stated:

The Staff... remain[s] free to pursue other avenues of
possible relief that remain open to [it] before the
Licensing Board. For example, [it] may ask for recon-
sideration of the ruling and press the fuller exposi-
tion of [its] positions made to us on the Board below.
We have no reason to believe the Board below (or any
party) wishes to conduct an unnecessary hearing -- if
the staff's... characterization of the situation
is correct. Indeed, for that reason, the Licensing
Board may wish to reconsider the issue itself on the
basis of the staf 's motion before us.l0/

Accordingly, the Staff moves the Licensing Board to reconsider its decision

of March 16, 1981. Specifically, the Staff requests that the Board strike

CAND's motion as not supported by evidentiary material as reouired by the

9/ Pennsyl vania Power 8 Light Co. (Susquehanna Steam Electric Station,
Units 1 8 2), ALAB-641, 13 NRC (slip opinion at 2).

10/ Id. at 5.



Commission's Rules of Practice. Further, the Staff requests that the Board

strike f>ndings 4 and 6. F-'nally, the Staff requests that the Board reconsider

and reverse its finding that the general health effects of the chlorine to be

used in the Susquehanna facility have not been adequately assessed ~

"Applicants'otion

for Summary Disposition of Contention 2 (Chlorine)" should be granted

en toto.

I I. BACKGROUND

On November 6, 1980, Applicants filed a motion for summary disposition

of that part of Contention 2 which alleged that the health effects of

chlorine discharged into the Susquehanna River had not been adequately

assessed (Applicants'otion). In this motion, Applicants asserted that the

sponsor of this segment of Contention 2, CAND, had limited the
contentions'cope

through its discovery responses.— In those responses, CAND han11/

indicated that it believed the health effects of chlorine had been inadequately

assessed because Applicants would be compelled to use more chlorine than

stated in the application due to (1) "planned government endorsed large-scale

mining of anthracite coal commencing in the near future" which would necessi-

tate the "continual pumning of billions of gallons of mine acid drainage into

The Susquehanna" and (2) "the Butler Mine Water Tunnel waste chemical spill
into the Susquehanna." — CAND asserted that Applicants woul d have to use„12/

~ll "Applicants'rief in Support of Motion for Summary Disposition of
Contention 2 (Chlorine)" dated November 6, 1980 at 2-4..

12/ "Citizens Against Nuclear Dangers Motions and Replies to Interrogatories
Nos. 2, 16 and 17" dated April 29, 1980 at 4-5 (emphasis deleted).





"chlorine to demineralize and clari fy the polluted river water for plant

use."~ In support of its motion, Applicants attached an affidavit which

I'tatedthat chlorine is used to arrest the growth of slime-forming bioli fe

on equipment surfaces and to disinfect the potable water supply and the

sewage

effluent�

.
— The affidavi t further stated that mine acid drainagei4/

and toxic chemical wastes in the Susquehanna River would not increase the

rate of growth of slime-forming bioli fe on equipment surfaces nor change

the amounts of chlorine required for disinfection.—is/

On December 2, 1980, the Staff filed its answer in support of
Applicants'otion

(Staff Answer). In its answer, the Staff concluded that the chlorine

part of Contention 2, when read as limited by CAND's discovery response,

presented no genuine issue of material fact.— The Staff further concluded16/

that the broader question of whether the health effects of the chlorine

to be discharged had been adequately addressed also presented no genuine

issue of material fact.— The Staff attached to its response an affidavit17/

which stated that the biotic content of the plant's influent water would tend

to decrease under the conditions described in CAND's discovery response

because acid mine drainage would decrease the biological productivity of the

receiving water through direct toxic action on the biota and through indirect

~13 Id. at 5.

~14 "Affidavitof James Rios in Support of Summary Disposition of
Contention 2 (Chlorine)" dated November 4, 1980.

~15 Id. at 2.

~16 Staff Answer at 2.

+17 Id.



actions such as depletion of dissolved oxygen.— While the Staff could not18/

make a judgment about the need to alter the chlorination level without specific

information on the particular toxic chemicals present, the affidavit stated
19/that chlorination is not generally used to remove toxic chemicals from water.—

On December 2, 1980, the Staff received a CAND motion, dated November 24,

1980, which alleged that CEg would publish later in the year new studies

showing relationships between cancer rates and chlorinated compounds in

drinking water at levels below those permitted by the Safety Drinking Water

Act.— The CAND motion also alleged that an ethanol production facility20/

would be built in Nanticoke Industrial Park, 15 miles upstream of the Susquehanna

facility, and that this facility would discharge liquid wastes which would

cause a substantial increase in the growth of slime-forming bioli fe in the

river that would necessitate an increase in chlorination at the plant.—21/

On December 9, 1980, the Board invited all opponents of
Applicants'otion

to file responses to new facts and arguments presented in the Staff

Answer.— On January 7, 1981, CAND responded, indicating that it did not
22/

have time to refute Applicants'r Staff's data.— Neither of CAND's motions

was accompanied by affidavits.

On March 16, 1981, the Licensing Board granted in part and denied in

part Applicants'otion for summary disposition of that portion of

18/ Lehr at 3.

19/ I d.

~20 CAND Motion at 2.,
k

21/ Id. at 3

22/ "Order" dated December 9, 1980.
I

23/ "Citizens Against Nuclear Dangers'otion and Responses Concerning
Summary Disposition" dated January 7, 1981 at l.
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Contention 2 which dealt with chlorine.—, The Board concluded that neither~ 24/

acid mine drainage nor toxic chemical pollutants would increase the use of
chlorine at the Susquehanna facility.— Thus, the Board made three findings

of fact based on Applicants'nd Staff affidavits.—
Next, the Board evaluated CAND's January 7 filing, noting its failure

to present material or substantial facts to support its allegation or to

controvert the facts advanced by Applicants and the Staff.— In a footnote,

the Board noted that "to the extent that either of CAND's responses [include]

any facts at all, they wer e not presented through affidavits ."— While the

Board stated that it had apprised CAND of the need to supply factual material

by affidavit, it decided nevertheless to give "due account to such information

as has been provided. — Thus, the Board decided not to preclude adjudication„29/

of the chlorine portion of Contention 2 to the extent that the CEg study

~24 Pennsylvania Power 5 Light Co. (Susquehanna Steam Electric Station,Units 1 and 2), LBP-81-8, 13 NRC (March 16, 1981) (slip opinionat 1).

~25 Id. at 11-12.

~26 Id. at 10.

~27 Id. at 8.

28/ Id. at 8 n. 17

'9/Id. This Board action di rectly conflicts with section 2.749(b) of the
Commission's Rules of Practice which govern this proceeding. That
section provides in pertinent part:

When a motion for summary decision is made and supported
as provided in this section, a party opposing the motion maynot rest upon the mere allegations or denials of his answer;his answer by affidavits or as otherwise provided in this
section must set forth specific facts showing that there is a
genuine issue of fact.

See notes 65-68 and accompanying text.
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might include health effects relevant to the Susquehanna facility and to

the extent that the parties had not addressed the "need for chlorination

caused by the discharge into the Susquehanna River of liquid wastes from

the proposed ethanol production facility."—~

The Boar d made five additional findings of fact.— Finding 4 stated

that "organic waste from an ethanol production facility could, if released

into the Susquehanna River, provide nutrients which would increase the rate

of growth of biofouling organisms and necessitate a greater than expected

use of chlorine by the power plant.— This finding rests on allegations,32/

not supported by affidavit in CAND's motion (i.e., that an ethanol produc-

tion facility has been proposed, that it would be located upstream from the

facility, that it would discharge liquid waste, and that this waste would

increase the rate of growth of biofouling organisms), and contains facts

not asserted by CAND and not a part of the record of this proceeding (i.e.,
that the liquid waste purportedly to be discharged will be ~or anic and that

it will provide nutrients to increase the growth rate of biofouling organisms).

Finding 6 similarly rests on CAND's unsupported motion, stating that "no

assessment of health effects of chlorine use at higher than anticipated levels,

such as might be required i f organic waste from an ethanol plant were
released'nto

the river upstream from the Berwick plant, has been made."~ In effect,

~30 Id. at 9 and 10.

31!'d. at 11.

~32 Id.

+33 I d.



the Board is stating a need for an additional assessment of health effects from

chlorine at higher levels of use based on an ethanol plant which may or may

not be proposed, which may or may not be built, which may or may not be

located upstream, and which may or may not affect levels of chlorine in the

facility. The level of chlorine use which the Hoard believes should be evaluated

due to the presence upstream of an ethanol production facility is not stated.

I I I . DISCUSSION

A. Opposing Party May Not Rest on Mere Allegations in its Answer to Motion
forSummar Dis osition Su orted b Affidavit

Section 2.749 of the Commission's Rules of Practice sets forth the

procedures by which a party may move to summarily dispose of all or part

of the matters involved in the proceeding and by which another party may

effectively oppose such a result.— This section further authorizes the34/

presiding officer (here the Licensing Board) to rule on such motions and,

when consistent with the standards set forth, to dispose of certain issues

on the pleadings.— The Commission's summary disposition procedures
35/

incrementally increase or decrease the procedural burden of an opposing party

in accordance with the quality of evidence relied on by a moving party.

According to section 2.749(a), any party may move, with or without su ortin
affidavits for a decision by the presiding officer in that party's favor.

Similarly, any other party may serve an answer opposing the motion, with or

without affidavits. Section 2.749(b), however, provides that "when a motion

for summary decision is made and ~su orted as provided in this section, a

34/ 10 C. F.R. 5 2. 749.

35/ 10 C.F.R. 5 2.749(d). In that regard it should be noted that the
Commission has recently encouraged the use of summary disposition on

. issues where there is no genuine issue of material fact so that
evidentiary hearing time is not unnecessarily devoted to such issues."
("Statement of Policy on Conduct of Licensing Proceedings," pp. 6-7
(May 20, 1981)).
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party opposing the motion ma not rest u on the mere alle ations or denials

of his answer." This section provides that a motion for summary decision

may be supported by affidavits which set forth facts that would be admissible

in evidence and which show affirmatively that the affiant is competent to

testi fy to the matters stated therein and by affidavits supplemented by

depositions, answers to interrogatories, and further affidavits. 10 C.F.R.

5 2.749(b). Thus, until a moving party supports its motion with affidavits
or with supplemented affidavits, an opposing party is free to rest upon mere

allegations or denials in its answer.

Once such a motion is supported as provided, however, an opposing

party's "answer by affidavits or as otherwise provided in this section must

set forth specific facts showing that there is a genuine issue of fact."
10 C.F.R. 5 2.749(b). This section defines "or as otherwise provided in

this section" by stating that "[tjhe presiding officer may permit affidavits
to be... opposed by depositions, answers to interrogatories, or further
affidavits." 10 C.F.R. 5 2.749(b). Although an opposing party may support

its answer by stating that "he cannot, for reasons stated, present by affidavit
facts essential to justify his opposition," these statements also must appear

in an affidavit. 10 C.F.R. 5 2.749(c). In sum, then, i f a motion for summary

disposition is supported by affidavits, an opposing party's answer must be

supported by affidavits, depositions, or answers to interrogatories.

In the instant case, Applicants filed a motion for summary disposition

of part of Contention 2 and supported this motion by affidavit. The Staff
filed an answer in support of Applicants'otion, also supported by affidavit.



In response, CAND filed a motion which contained allegations, unsupported

by affidavits, depositions, or answers to interrogatories. CAHD may not be

permitted to rest on these mere allegations. The Board's decision, ordering

consideration of the two issues raised by CAND in its motion as new issues

to be taken up at the hearing,— in effect, permitted CAND to controvert~ 36/ ~

the facts established by Applicants and the Staff on the basis of unsupported

non-evidentiary material, despite the Rule's express proscription against

reliance on such material in these circumstances.

B. No Discretion to Make Findings on Facts Which Are Controverted in

Section 2.749(d) states that the "presiding officer shall render the

decision sought if the filings in the proceedings... together with the

statements of the parties and the affidavits, if any, show that there is

no genuine issue as to any material fact and that the moving party is

-entitled to a decision as a matter of law." Thus, under the Commission's

Rules, a presiding officer may grant summary disposition ~onl when the

materials properly before him show that there is no genuine issue as to

any material fact and that the moving party is entitled to judgment as a

36/ Pennsylvania Power 5 Light Co. (Susquehanna Steam Electric Station,
Units 1 and 2), LBP-81-8, 13 NRC (March 16, 1981) (slip opinion
at 12).

37/ The Board's action was also inconsistent with past Commission practice.
In Gulf States Utilities Co. (River Bend Station, Units 1 5 2),
LBP-75-10, 1 NRC 246, 4 975), the Licensing Board held that
an opposing party must present facts in proper form in order to
defeat a summary disposition motion. An opposing party's facts must
be material and substantial, not fanci ful or merely suspicious.



matter of law.— When the presiding officer (here the Licensing Board)
38/

decides that one or more genuine factual issues exist, he may not grant

38/ The Staff notes that in his separate, concurring opinion, Mr. Salzman
emphasized the applicability of the standards governing summary judgment
(Rule 56) under the Federal Rules of Civil Procedure to the Commission's
sugary disposition rule. Pennsy vanya Power s g t Co. (Susquehanna
Steam Electric Station, Units 1 8 2), ALAB-641, 13 NRC (concurring
opinion at 6). Mr. Salzman states that "even though a summary dis-
position motion may rest on affidavits technically sufficient to justi fy
a decision in movant's favor, the absence of opposing affidavits does
not mean that the relief must be forthcoming automatically." (concurring
opinion at 6). The Staff does not question this proposition. The Staff
merely refers to another aspect of the Board's discretion in granting
and denying motions for summary disposition. To quote Moore's Federal

relevant part:

[Tjhe court cannot draw upon any discretionary power to
grant summary judgment; the court may, however, exercise a
sound discretion in denying a motion for summary judgment
although on the record the movant has made out a case therefor.

Let us consider the first matter -- the role, if any,
discretion plays in granting summary judgment. The trial
court may grant summary judgment only when the materials
properly before it at the hearing show that there is no
genuine issue as to any material fact and that the moving
party is entitled to judgment as a matter of law. Although
when the hearing discloses that one or more genuine factual
issues exist so that summary judgment is precluded, the
court should, if practicable, determine what material facts
are and are not the subject of good faith dispute, it has no ~

discretionary power to grant summary judgment on a claim so
long as that adjudication involves any genuinely disputed
issue of material fact.

The plain language of the Rule so indicates
Nor is it the court's function on the hearing of the motion
for summary judgment to resolve any genuine factual issue.

But since under the controlling principles set forth
above, the court may properly grant summary judgment only
when a party is entitled to judgment as a matter of law,
discretion cannot enlarge the court's power to grant judgment:
the court has no discretion to make a summary adjudication
when not warranted by established principles . Unless these
principles warrant the grant of summary judgment, the court
must deny the motion.

a) Moore Federal Practice, 6 56.15[6] (1980) (Fooaooaes omiaaed).
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summary judgment.~ Similarly, as a denial of summary judgment indicates

that a genuine factual issue exists, the Board may not, as a part of that

denial, make findings on that genuine factual issue. This must be so because

the Board's action indicates that it believes that the facts are indeed contro-

verted and must therefore be resolved on the basis of an evidentiary record

adduced at a hearing.

C. Finding of Fact Rests on Non-Record Material in Contravention
of APA

Section 556(e) of-the APA states "that the transcript of testimony

and exhibits, together with all papers and requests filed in the proceeding,

consti tutes the exclusive record for decision . . . ." 5 U.S.C. 5 556(e);

Marathon Oil v. EPA, 564 F.2d 1253 (9th Ci r. 1977). The APA further provides

that when an agency decision rests on official notice of a material fact

not appearing in the evidence in the record, an opportunity to object must

be provided to a party opposing that agency decision upon request. 5 U.S.C.

5 556(e).

In this case, CAND alleged that an ethanol production facility would

discharge li<iuid wastes which would cause a substantial increase in the

growth of slime-forming bioli fe in the river that would necessitate an

increase in chlorination at the plant.— Neither Applicants nor the Staff

responded to this statement as section 2.749 does not provide, as a matter

39/ Sartor v. Arkansas Natural Gas Co., 321 U.S. 620, 627 (1944); Cleveland
Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1 & 2),
ALAB-443, 6 NRC 741, 753-54 (1977).

40/ CAND Motion at 3 (emphasis added). This motion was written after
Applicant's Motion had been served. Applicants'otion explained why
chlorine will be used at the facility, noting that "the purposes for
chlorinating the various water systems in the Susquehanna facility is
to arrest the cumulative growth of slime-forming biolife on equipment
surfaces...." Rios at 2.
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of right, an opportunity to respond to an opposing party's answer to a

summary disposition motion. While CAND had alleged only that the waste

discharged by the proposed ethanol plant would be li<iuid. the Hoard found

in finding 4 that the waste would be ~or anic.— The Board then supplied41/

another link between CAND's allegation that an ethanol plant would discharge

liquid waste and its allegation that this would increase the rate of growth

of slime-forming biolife. CAND had not indicated how an increase in growth

rate would be achieved. The Board supplied this missing information by

finding that organic waste from an ethanol production facility could grovide

nutrients which would increase the rate of biofouling organisms.— Thus,
42/

the Board supplied two material facts which are not a part of the record of

this proceeding in order to support its findings. This action is contrary

to the requirements of the APA.—

D. CAND's Assertions of New Information Are New Contentions Which
Must Satisfy Standards of 10 C.F.R. 5 2.714(a) in Order
to be Admitted

CAND's assertions of new information regarding a CEg study and a

proposed ethanol plant are, in essence, new contentions. When

~41 Pennsylvania Power 8 Light Co. (Susquehanna Steam Electric Station,
Units 1 and 2), LBP-81-8, 13 NRC (March 16, 1981) (slip
opinion at 11) .

~42 I d.

~43 The Staff notes that in an analogous situation a member of the
Appeal Board was not permitted to rely on his personal expertise in
order to hold that the basis for a proposed contention was
unrealistic and frivolous on its face. Houston Lighting 8 Power
Co. (Aliens Creek Nuclear Generating Station, Unit 1), ALAB-590,
11 NRC 542, 554 (1980).
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an intervenor attempts to raise new contentions out of time, it must satisfy

the standards of section 2.714(a). The Board explicitly recognized the

applicability of these standards when it dealt with CAND's allegations of

new information regarding cooling tower discharge in its ruling on
"Applicants'otion

for Summary Disposition of Contention 16." There, the Board properly

noted that, while such information might be the basis of a contention, it
would not consider the information absent the showing required by 10 C.F ~ R.

5 2.714(a) for a late-filed contention.~ Here, however, without requiring~ ~44 ''

the showing mandated by section 2.714(a), the Board directed Applicants and

the Staff to assess the health effects of chlorine at a level of use that is

higher than that stated in Applicants'pplication on the basis of unsupported

statements in a CAND motion. The Board gave no legal basis for not requiring

a similar showing. Instead, the Board merely stated: "CAND could be correct."4 /

44/ Pennsylvania Power E Light Co. (Susquehanna Steam Electric Station,
Units 1 and 2), LBP-81-8, 13 NRC (March 16, 1981) (slip opinion
at 18).

45/ Id. at 9. The Staff notes that Mr. Salzman, in his separate, concurring
opinion, referenced the ability of a Licensing Board to raise matters not
put into controversy by the parties pursuant to 10 C. F. R. 5 2. 760a .

Pennsylvania Power 5 Light Co. (Susquehanna Steam Electric Station, Units
1 II 2), ALAB-641, 13 NRC (concurring opinion at 7, n. 6).

That section states in relevant part:

Matters not put into controversy by the parties will be

examined and decided by the presiding officer ~onl where he or
she determines that a serious safety, environmental, or common

defense and security matter exists (emphasis added).

While the Staff does not question the ability of licensing'boards to raise
matters sua ~sonte pursuant to section 2. 760a, the Board here neither
indicated that it was raising the issues of the alleged ethanol plant
and CEg study pursuant to section 2.760a nor indicated its determination
that a serious environmental question existed.
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E. The General Health Effects of the Chlorine to be Di'scharged by
the Sus uehanna Facili t Have Been Ade uatel Assessed

The Board's conclusion that the Staff is uncertain about trihalomethanes

is not supported by the Staff Answer and its supporting affidavit. In those

documents, the Staff listed the various chemical species that will be pro-

duced by addition of chlorine to cooling water.— Of these, only trihalo-46/

47/
methanes have public health implications.— Because Applicants have not

made a quantitative estimate of trihalomethane concentrations in the plant's

discharge, the precise amounts that will be found cannot be stated.— The48/

Staff can and did state, however, the amount of chloroform, the principal

trihalomethane product of freshwater chlorination, that is expected to be

found based on NRC-sponsored studies.— The Staff cited a study of chlorinated49/

closed cycle cooling systems which showed the chloroform concentration at

6.2 ug/1 two hours after chlorine addition.— The Staff then compared this60/

amount to the maximum permissible level of 6 vg/1 referred to in the development

of the water quality criterion, the maximum concentration consistent with the

protection of human health and aquatic life.— The water quality criteria51/

are the product of the latest scientific information useful in determining the

kind and extent of all identifiable effects on health.— The Board's decision52/

~46 Staff Answer at 8.

47/ Id.

48/ Staff Answer at 9.

49/ Lehr at 6.

50/ Id.

51/ Staff Answer at 9.

52/ Notice of Availability of Water t}uality Criteria Oocuments, 44 Fed. ~Re

15926 (March 15, 1979) and 45 Fed. ~Re . 79318 (November 28, 1980).
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did not address either the Staff's citation of this study or the Staff's

reliance on the water quality criterion. Instead, the Board referenced the

Safe Drinking Water Act standards Ahich are many times higher than the maximum

permissible level referred to in the development of the water quality

criterion and whi ch protect health to the extent feasible consistent with

available technology and treatment techniques.— Based on the Staff's

ability to predict the amount of chloroform expected in the plant's discharge

and on that amount's comparability to the water quality criterion, the Staff

requests that the Board reverse its finding that the general health effects

of the chlorine to be used in the Susquehanna facility have not been adequately

assessed. The Staff thus urges that Applicants'otion for Summary Disposition

of Contention 2 (Chlorine) be granted.

Y. CONCLUSION

In sum, the Staff moves the Licensing Board to reconsider its decision

of March 16, 1901. Specifically, the Staff requests that the Board strike

CAND's motion as not supported by evidentiary material as required by the

Comnission's Rules of Practice. Further, the Staff requests that the Board

strike findings 4 and 6. Finally, the Staff requests that the Board reverse

its finding that the general health effects of the chlorine to be used in

the Susquehanna facility have not been adequately assessed. "Applicants'otion

for Summary Disposition of Contention 2 (Chlorine)" should be granted en toto.

Dated at Bethesda, Maryland
this 28th day o'f May, 1981

Respectful ly s ubmi tted,
/

~( ~ )- ~ .-" f-
/Jessi ca H. Laverty

Counsel for NRC Staff

53/ 42 U.S.C. 5 300g-l(a)(2).
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