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Memorandum and Order on Pendin Motions

Since the reestablishment of the Board, the existing

record of the proceedings have been reviewed and those matters

requiring immediate attention are disposed of herein. We feel

obligated to reemphasize in the beginning of exercising our

responsibilities, some imperatives of the Commission' adminis-

trative hearing process. Under the Atomic Energy Act, a public

hearing is mandatory for the issuance of a construction permit

for a nuclear reactor facility. It is not for an operating

license. A hearing is provided where intervenors with an affected

interest demonstrate that contentions exist that will frame con-

troversies in such a proceeding. Administrative adjudicatory

proceedings can be invoked only to consider concrete issues

appropriate for resolution in such a proceeding. In brief, no
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controversy, no hearing. Although Commissions Rules provide an

opportunity for the public at large to express its views in lim-

ited appearance statements during adjudicatory hearings, such

proceedings should 'not be confused with policy making or rule

making sessions that form an essential part of legislative activ-

ities. The necessity of having standing to participate in the

process with cognizable interests that might be affected by the

outcome, and with the right to cross-examine your adversaries

plays no role in those proceedings -- they are indispensible here.

It also should be recalled, that whether a hearing is involved or

not, proposed nuclear operating facilities must satisfy safety

and environmental criteria before being issued licenses to operate

and finally the Commission itself must conclude that their issu- .

ance will not be innimical to the health and safety of the public.

Based on the numerous statements and motions in this

proceeding, it appears that either an intentional or misguided

misinterpretation has been propogated concerning the fundamental

nature of the Commission's administrative hearings. It is time

to get on with the resolution of this controversy.

Motions

l. On August 22, 1980, the Applicants filed a Motion for

partial summary disposition of Contention 17 on the issue of Ozone.

This Motion was supported by the Applicants'tatement of Facts

and the Affidavit of Robert F. Lehman.
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On December 5, 1980, Applicants filed a similar Motion

on the remaining portions of that contention, namely, noise

pollution, electric shock from flashovers, television and radio

interference, and electrostatic and electromagnetic fields that

affect living organisms. This latter Motion was also accompanied

by a Statement of Facts and the Affidavit of Robert F. Lehman.

Appendix F of Lehman's Affidavit was revised by a memorandum

(December 15, 1980) to correct a computation of the cost of com-

pressed gas insulated transmission lines. A supplement, concerned

solely with noise pollution, to Applicants'tatement was filed

with an Affidavit of John C. Lehr.

Citizens Against Nuclear Danger (CAND), the original

sponsor of Contenti'on 17, filed a Motion in Opposition on

September 10, 1980. CAND also filed on November 14, 1980 a

Petition and Motions on Summary Disposition which addressed var-

ious matters including Applicants'otion for Partial Summary

Disposition of Contention 17 relating to Ozone. CAND also filed

on January 7, 1981, Motions and Responses Concerning Summary

Dispositions which addressed several contentions including por-

tions of Contention 17 dealing with electromagnetic fields and

electrostatic effects.

The NRC Staff advised the Board on September 8, 1980,

that Staff did not oppose Applicants'otion for Partial Summary

Disposition of C ontention 17 on the Ozone issue. The Board

thereupon invited further response to summary disposition requests
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on November 4, 1980. The NRC Staff subsequently filed an answer

on November 25, 1980 in support of Applicants'equest for summary

disposition accompanied by an Affidavit from Gerald Gears.

The NRC Staff asked the Board for an extension of time

from December 29, 1980 (the due date) to January 9, 1981, because

of illness of a Staff member. The Board granted this unopposed

Motion. Subsequently, the Staff filed a Response Supporting -in

Part and Opposing in Part Applicants'otion for Partial Summary

Disposition of Contention 17 accompanied by an Affidavit from

Gerald Gears. This response covered the remaining items of

Contention 17.

No other parties filed any response.

Back round and Discussion

Mrs. Irene Lemanowicz, Chairperson, Citizens Against

Nuclear Dangers (CAND) filed several contentions on January 9,

1979. After a special prehearing conference, the Board's Order

accepted one of these as Contention 17, which reads as follows:

"The Applicants'lans for transmitting
electricity generated by the Susquehanna
facility utilize ultra-high voltage (UHV)
transmission lines, which produced noise
pollution, cause electrical shock from
flashovers, create television and radio
interference, create strong electrostatic
and electromagnetic fields that adversely
affect living organisms along the UHV
transmission right-of-way and beyond, and
generate dangerous levels of ozone that
will cause more injury to vegetation than
any other pollutant and can also have





harmful effects on human health. For that
reason, the Applicants should be barred
from transmitting electricity from the
facility, if and when it becomes operational,
over UHV lines and should be*required to use
lines in the range of 138,000 — 230,000 volts
maximum. Alternatively, the Applicants
should be required to place the UHV lines
underground, using compressed gas an an
insulator".

(a) Ozone

Electricity flowing through transmission lines can cause

electrical or corona discharges to the surrounding atmosphere.

Corona discharge may produce ozone.

The Applicants cite a field study by Westinghouse Corpor-

ation that under fair weather conditions was unable to detect ozone

at heights of two (2) feet and 30 feet above ground at 95 feet

from a 765 kV line (Lehman Affidavit, p. 2). During foul weather,

20'arts per billion (ppb) of ozone were measured at 30-foot

height and none at ground level. Other studies (Lehman Affadavit,

p.. 3) found negligible or undetectable amounts of ozone from lines

comparable to the Susq'uehanna 500 kV lines.

'pplicants also computed the ozone concentration result-

ing from a 550 kV line (the maximum design operating voltage) ~

under assumed conditions characterized as very favorable for ozone

generation (Lehman Affidavit, p. 3) . The maximum concentration of

ozone for a one-hour period was 19 parts per billion (ppb). Under

"realistic" conditions the concentrations would be considerable

less.
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The national primary and secondary ambient air quality

standards for ozone are both set at 120 ppb. The primary standard

was set at a level to protect public health, allowing a margin of

safety. The secondary standard was set at the same level because

there is no evidence of significant decrease in yield or growth

to crops for short term exposures to short term concentrations

below 120 ppb.

The field measurements cited above and the calculations

show ozone generated by the Susquehanna 500 kV transmission will
be low and unlikely to ever reach more than a small fraction of

the primary and secondary air quality standards for ozone.

While CAND filed a Motion in Opposition (September 10,

1980) to Applicants'otion for Partial Summary Disposition of

Contention 17 (ozone), no supporting affidavit or any other repre-

sentation of factual information accompanied its motion. CAND'

comments were generalized except for a claim to "... have

evidence . . . that the Applicants have the engineering capability

and possibly the legal option to energize the Berwick connected

UHV lines not only at 500 kV power but as high as 765 kV and 1,300

kV a.c.!" CAND asked the Board to order the Applicants to

energize the lines for test purposes.

The NRC Staff's independent review of the facts supported

the Applicants'ata. Gears Affidavit (p. 5) concluded that "ozone

generation from transmission at this site would not result in any
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adverse environmental impacts". The Staff also stated that absent

any showing to the contrary the EPA primary and secondary standards

should be accepted a's binding and that releases within those

standards are of little or no environmental significance.

The NRC Staff characterizes CAND's request for energizing

at higher than 500 kV as unreasonable because the line is designed

for a maximum phase voltage of 550 kV and it, would be impossible

to energize their 500 kV transmission lines at 765 kV or higher

for a continuous period of time unless Applicants changed the

presently designed kV substations to 765 kV or above (Gears

Affidavit, p.
3).'he

Board takes notice of Robert F. Lehman's Affidavit

accompanying Applicants'tatement, of December 5, 1980, The

Susquehanna lines will operate at a voltage of approximately 515

to 525 kV. These lines cannot be operated at voltages in excess

of their 1 .mit.

(b) Noise Pollution

'ow level noise may be emitted sporadically by a 500 kV

line during the first months of the line's operation, but this

initial noise emission disappears after the first year of oper-

ation. Transmission line wet weather noise is at. maximum during

a heavy rain, but is masked by rain noise. Windows are likely
to be closed during heavy rain which will reduce noise transmis-

sion into a house (lehman Affidavit).





The maximum noise inside a dwelling will be about 30 dba

and would likely be perceived during non-winter fog for 4 per-

cent of time and immediately after rain for 1 percent of time.

Only 15 dwellings are close enough to be right-of-way to exper-

ience the worst, case of 30 dba (Lehman Affadavit).

The annual average noise level predicted of 52.9 dba

(LDN) compared to EPA's value of 55 dba (LDN) for "residential

areas with outside space and farm residences" for protection of

.public health and welfare (Lehr Affidavit., p. 5). There is a

possibility of. some annoyance in the immediate vicinity of the

transmission lines, but only during the time when conductors are

wet (Lehr, p. 7) ~

The NRC Staff supported the Applicants'tatements and

concluded that the audible noise produced under wet weather

conditions will not, cause significant indoor activity interfer-

ence or annoyance (Gears Affidavit).. In CAND's responses

(November 4, 1980 and January 7, 1981) no factual information

was provided

(c) Radio and TV Interference

Interference to radio and TV reception can result from

corona discharges and gap type discharges. Applicants calculated

a worst case which indicates some radio interference may occur

for dwellings located up to 700 feet from the center line of the

right-of-way. Measurements along existing lines show such
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interference is degraded reception only of remote stations.

Since the population density is low in the vicinity of transmis-

sion lines, interference will be experienced by only a few

listeners (Lehman Affidavit).

The Susquehanna lines are not expected to produce any

noticeable TV interference. No customers complaints of poor TV

reception due to 500 kV line interference have ever been received

by Pennsylvania Power and Light.

The NRC Staff supported the Applicants'osition.

While degradation of AN radio and TV reception may occur, the

Staff concludes that the overall impact will be negligible

because the lines traverse primarily rural areas with sparse

population (Gears Affidavit).
CAND's responses (November 4, .1980 and January 7,

1981) failed to provide any factual information.

(d) Electric Shock from Flashovers

Flashover is an electric discharge due to failure of

the insulation system of the transmission line. The insulation

systems are designed to withstand, without flashover, the most

severe flashover causing mechanisms which may affect the line,

i.e., switching surge flashovers and flashovers resulting from

lightning surges (Lehman Affidavit,). To cause injury to a

member of the public, the line insulation would have to fail,
the electric discharge would have to negotiate the clearance

H.

between the conductor and the person, and the person would have.
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to be standing in close proximity to the transmission
lines'upporting

structure at the precise instant the flashover occurs.

There has never been an injury to a person caused by a flashover

from a PP and L 500 kV line.

The NRC Staff supported the Applicants'tatements.

The Staff concluded that the possibility of electrical shock

from flashover does not produce a significant threat to persons

in the vicinity of the transmission lines (Gears Affidavit).

CAND's responses (November 4, 1980 and January 7, 1981)

provided no factual information on this item.

(e) Electroma netic Fields

Maximum magnetic flux densities are estimated to .be

about 1 gauss in the right-of-way and 0.2 gauss at the edge of

the right-of-way. These values are far smaller than those pro-

duced by common household appliances (Lehman Affidavit).

. The maximum electric field gradient observed at point

of minimum clearance is ll kV/m and at the edge of right-of-way

is 2.28 kV/m. lt is very improbable that this will produce any

cognizable effect on people standing on the right-of-way, except

perhaps slight hair motion on a hand extended upward.

Because of the extremely low magnetic fields generated,

the NRC Staff concludes that these will not cause adverse

biological effects (Gears Affidavit).



(f) Effects of Electric Fields on Livin Or anisms

Applicants cite recent literature reviews in which no

scientific evidence has been found that proves the existence of

adverse health effects on human beings from electric fields

generated by high voltage transmission lines (Lehman's Affidavit'.

Lehman states that in his opinion early reports of potential

health effects on humans from operation of such lines were the

result of inadequate methodology and insufficient observations.

In a response of November 4, 1980, CAND stated it,had

discovered ". . . significant new information concerning the

environmental impacts of UHV transmission lines. On October 2,

1980 an expert biophysicist testifying in Federal Court in

Philadelphia cited scientific studies that indicate serious

adverse effects caused by 500 kV transmission extendin 2,000

feet from the UHV lines." CAND claims the lines in question in

that proceeding are similar to the Berwick line: and proposes

that testimony will be obtained from court records and incorpor-

ated into direct testimony.

The NBC Staff opposed that part of Applicants'otion

related to electric fields. Electric fields from EHV trans-

mission lines cause currents to flow and voltages to be developed

within persons, animals and plants (Gears Affidavit). Gears

states that the possible biological effects of these induced

currents and voltages is a very controversial aspect of the

interaction of EHV fields and life forms. Experiments have
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provided preliminary evidence that some biological subjects may

sense or 'espond to electric fields, in some cases, at low levels

similar to those found in the vicinity of transmission lines.

The Staff does not'believe the Applicants have clearly demon-

strated the absence of any issue of material fact regarding

human health effects of electric fields.

(g) Alternative Means of Transmission

If 230 kV lines were used instead of 500 kV, 6 lines

would be needed for each 500 kV line replaced. These 6 lines

would cost 2.6 times as much to build as a single 500 kV line.

The power loss would be 2.3 times as much and 2300 additional

acres would be required for right-of-way at a cost, of $ 6.9

million.

Use of 138 kV lines instead of 500 kV lines would

require 17 lines for each 500 kV line replaced at 3.2 times cost

to build, power losses of 6.2 times greater and 2300 additional

acres costing $ 6.9 million.

Although it, may be technically feasible to place 500

kV transmission lines underground using compressed gas as an

insulator, the feasibility of placing long segments underground

has not, been demonstrated. An underground 500 kV system would

cost over 8 times as much, or a difference between $ 67 million

and $ 544 million (Lehman's Affidavit) (Revised Appendix F., p. 2).

However, for reliability, a second underground line would be

required for making the cost $ 1.09 billion. More land for
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intermediate stations would be required and there may be affects

on vegetation.

CAND's response to interrogatories (April 29, 1980)

stated that they had no specific information at that time to

help in determining the so-called cost-benefit ratio of ultra-

high-voltage (UHV) transmission lines. CAND regards UHV lines

as inherently dangerous to all living creatures.

—Conclusions

Based on the above uncontroverted statements of facts

the Board finds that:

(a) Operation of the 500 kV line may generate ozone,

but there will not be significant amounts of ozone generated.

Ozone levels due to the line operation will nowhere approach

standards set by EPA to assure protection of public health and

welfare. The latter includes vegetation and wildlife.

(b) Operation of the 500 kV line may produce noise,

especially during rain, but the levels inside the homes near the

right-of-way will be below levels that cause significant annoy-

ance or interference with activities in residential or rural

areas.

(c) While there may be some degradation of radio

reception of remote stations, the overall impact of operation

of 500 kV lines on radio and TV reception will be negligible.



t

I



(d) The possibility of electrical shock from flashover

does not'pose a significant threat to persons in the vicinity of

the 500 kV transmission lines.

(e) The 'magnetic flux densities are so low that they

will cause no adverse biological effects.

(f) The Board finds that the effects of electric

fields on living organisms is a controversial issue. CAND claims

court records can be produced to support this aspect of Contention

17. The NRC Staff cites studies that make this a controversial

matter. Even the Applicants acknowledge some "early" studies

exist that support the contention; although in their view these

"early" studies have faults. Hence the Board retains that part

of Contention 17 that relates to the effects of electric fields

on living organisms in the vicinity of a 500 kV line.

(g) The Board finds that the cost of the alternative

transmission 1ines enumerated in Contention 17 (namely, 138 and

230 kV lines or undergound lines insulated with compressed gas)

are such that, absent a showing of significant, adverse effects

from 500 kV lines, their use is not warranted. However, since

the Board has left open the question of the effects of electric

fields on living organisms in the vicinity of 500 kV lines, the

issue of alternatives must be considered in light of the final

disposition of the remainder of Contention 17.
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2. On March 9, 1981, the Applicants filed a Motion for

summary disposition of Contention 12. The Motion was supported

by Applicants'tatement. of Facts and the Affidavit of Howard T.

Watanabe. Responses to the Motion were due three weeks from its
filing date. On March 30, 1981, the NRC Staff responded in sup-

port of Applicants'otion, accompanied by the Affidavit of

Shou-Nien Hou. No response has been received from the sponsor of
1

the Contention, Colleen Marsh, nor from any of the other parties

in this proceeding.

Back round and Discussion

Contention 12, as accepted by the Board, reads as

follows:

The proposed project creates an unreasonable
risk of harm to the health and safety of
petitioners and their private property, and
violates the Commission's standards for pro-
tection against radiation in 10 CFR 20.1 and
20.105(a), in that the design fails to solve
the problem of flow-induced vibration in the
.core, thereby creating in-vessel sparger
failure.

Feedwater, in the boiling water reactor (BWR) system,

enters the reactor pressure vessel through feedwater nozzles and

is then distributed uniformly in the vessel annulus through

spargers. To prevent the relatively cold,feedwater from directly

impinging on the nozzle, a thermal sleeve which projects from the

sparger into the nozzle bore is provided. Early designs of this

thermal sleeve did not fit tightly against the nozzle bore,
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resulting in some leakage flow through the resulting gap. This

flow r'esulted in induced vibration of the sparger, which led to

the formation of cracks at the juncture of the sparger arms and

the thermal sleeve. Xt should be noted that his vibration

occurred in the vessel annulus, not in the core (Watanabe

Affidavit, para. 3, 4. ) .

After the problem was recognized as such, the General

Electric Company (GE) carried out a number of tests in a full-
scale sparger test. facility constructed in 1973. These tests

defined the nature of the problem, and led to the design of an

improved thermal sleeve which effectively eliminates any leakeage

between the sleeve and the feedwater nozzle,{Watanabe para. 5, 6).

The new design was fully tested under actual reactor operating

conditions and has been installed in a number of operational BWRs.

No sparger vibration problems or failure have been observed to

date and the Susquehanna Plant d signed for Units l and 2 employ

this improved interference fit sparger (Watanabe para. 7, 8) .

The Staff has concluded that the problem has been acceptably

resolved {Hou Affidavit .at 3).

Conclusions

The Board finds, pursuant to the above discussion and
A

the Affidavits of Howard T. Watanabe and Shou-Nien Hou, that

although early-on problems with feedwater sparger vibration and
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cracking have occurred, the problem has been identified and ade-

quately resolved by appropriate .design changes in said spargers.

Therefore, no material issue of fact to be litigated in this pro-

ceeding is presented in Contention 12.

3. The Applicant filed a Motion, supported by the Staff,

to dismiss. Contention 10 from the proceeding. The Motion is based

on the failure of the Contention's sponsor, CAND, to substantiate

a basis for the Contention by identifying structures, systems and

components important to safety that could be affected by an on-

site rail accident. The identification was requested by the Board

in order to have a hearing on the Contention and was solicited

by Applicant and Staff interrogatories. No answer has been filed

by CAND to the Applicants Motion.

Back round and Discussion

Contention 10 reads as follows:

10. Notwithstanding the requirements of 10 CFR
Part 50, Appendix A, Criterion 4, structures,
sy~"..ems, and components important to safety'" not been adequately protected against

effects of rail accidents on-site,
i >4ding those of shipments of spent fuel.
A'ignificant accident has already occurred,
and the rail line is not adequately designed
to assure that that such accidents will not
occur in the future, with a potential impact
on safety structures, systems, or components.

In its Order of March 6, 1979, the Board stated that

prior to any hearing on this contention, CAND would have to make
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the identification referied to above and Applicants interrogatory

10-1 and the Staff's S-10.6 requested such information, which as

noted, was deemed critical to Contention 10's validity.

10-1. Specifically identify those structures, systems,
and components important to safety that you
contend have not been adequately protected
against the effects of rail accidents on the
site.

S-10.6. Identify with specificity the safety struc-
tures, systems or components that you
believe will be damaged should a rail
accident occur on site, and state in detail
the basis for your conclusions.

The discovery requests were filed i~n May 1979 but the

responsibility for responding was delayed by the Board until

January 16, 1981. CAND failed to file any substantive response

to the interrogatories and the Applicants Motion to compel

answers was approved by the Board. On March 27, 1981, the dead-

line for filing a response, CAND advised the parties that it
was not in posse sion of any of the information requested by the

Applicant and Staff. The response indicated that on the receipt.

of relevent documents, such as the Safety Evaluation Report (SER),

that the intervenor would more than likely be able to promptly

submit substantive responses to the information requested. The

Motion to dismiss Contention 10 was thereupon filed by the

Applicant on April 14, 1981.

A summary disposition on the pleadings is an expeditious

method of disposing of those issues where no genuine issue of a

material fact exists. The relevant Commission Rules require

Boardsto grants such Motions where requested when the filings,
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depositions, answers to interrogatories together with the state-

ment of the parties demonstrate the lack of such an issue and

I

the moving party is entitled to a decision in his favor as a

matter of law. The Rules also provide that, the material facts

in such Motions are deemed to be admitted unless they are con-

troverted by the opposing party.

The burden of demonstrating'.the absence of a genuine

issue as to any material fact rests on the party seeking a sum-

mary disposition. Cleveland Electric Illuminating Company, et al

(Perry Nuclear Power Plant, Units 1 and 2), ALAB-443, 6 NRC 741,

753 (1977). This requirement, set forth in,l0 CFR 2.732 is not,

alleviated by the failure of a party of serve an answer in opposi-

tion to the Motion for summary disposition. Commission Rules in

this context, as in others, are patterned after the Federal Rules

of Civil Procedure. In a commentary on the applicable section of

these Rules, the Advisory Committee on the Rules stated:
'Where the evidentiary matter in support of the Motion

does not, establish the absence of a genuine issue, sum-
mary judgment must be denied even if no opposing
evidentiary matter is presented."

In the application of these requirements to the Motion

here, the Applicants'ase (and the Staff's argument is similar)

rests on the fa'ilure of CAND to respond affirmatively to its

interrogatories on Contention 10. However, looked at in it'
most favorable light, as we are required to do, the intervenor's

response simply states that, although it currently does not have
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the information requested, it will probably be submitted aftei'...;

the availability of relevant documents. One of those documents,

the SER, was issued on April 24, 1981 and supplements are expected

in the near future.'s we have noted, th'e intervenor was advised

that prior to a hearing on the Contention, it would have to submit

the missing information. This injunction had the effect of

admitting the Contention on a conditional understanding.

Conclusion

It is the Board's judgment that a determination of the

absence of a genuine issue of a material fact on Contention 10

cannot be made at the present time. The Motion for summary dis-

position must be denied as the Applicant has not carried his

burden of proof on the issue. The Motions'rematurity can be

overcome when the remaining safety documents have been made

available to the intervenor for review. This assumes a contin-

uance in CAND's failure to respond to the Applicant and Staff's

interrogatories. However, even in the absence of such a Motion,

this Board will require -an identification of those matters

requested in its Order of March 6, 1979 before any hearing can

be held on the Contention.

4. The Applicant has a Motion pending to compel answers to
jJ

interrogatories on Contention 6 from Susquehanna Environmental
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Advocates (SEA), Environmental Coalition on Nuclear Power (ECNP)

and Citizens Against Nuclear Danger (CAND). The Staff supports

the Motion and requests the intervenors be compelled to answer

its interrogatories also.

SEA subsequently filed a response labeled„Answers to

Interrogatories on Emergency Plan and .New Contentions, which the

Applicant states ignores the interrogatories, CAND replied that

it currently possessed no information on any health. or safety con-

tentions. and to date, no direct response has been received from

ECNP.

Background and Discussion

The interrogatories on Contention 6 were served on the

intervenors by the Staff on May 21, 1979 and the Applicant on

May 29, 1979. The responsibility for filing responses was excused

by Board Order until February 23, 1981 which included a two-month

period after the Applicants served,its new emergency plan on the

parties.

As the parties have been advised repeatedly previously,

a major purpose of discovery procedures is to provide for the

expeditious conduct of hearings by requiring the open exchange of

information on the facts supporting individual contentions and

issues. 10 CFR 2-740 (b) demands that interrogatories be answered

or objected to with reasons for the objection stated in the

response. Lack of knowledge or limited knowledge can be asserted
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by the litigant interrogated where applicable, but answers must

"be complete, explicit and responsive". Boston Edison Company,

et al (Pilgrim Nuclear Generating Station, Unit 2), 1 NCR 579, 583

(1975) .

No purpose would be served here to comment extensively

on the merits of SEA's response to these interrogatories. We do

observe that intervenor answers questions not asked and remains

silent on'nquiries made. As one example, SEA's response to

Applicants'nterrogatory 6-3 requesting an identification of

roads that could not be used for evacuation purposes was to cite

deficiencies in State and County plans in complying with the

transportation requirements of NUREG-0654. This obviously does

not meet the responsive requirement of interrogatories. And the .

intervenor, in a communication to the Board on April 8,
1981,'dmits

it did not intend to answer because the interrogatories

were "nonsensical in light of the new regulations and the new

emergency plans".

Conclusi'on

Xt is clear that SEA's belated reply is insufficient to

be viewed as a valid objection to Applicants'nterrogatory nor

was it intended as such. As the intervenor has previously been

advised, there are remedies in the Rules for burdensome and

irrelevant discovery requests. These have not been used here.
I
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When consideration is given to the lengthy delays previou'sly

granted to answering such requests, including delays approved at

the request of this intervenor, it can only be concluded that SEA

is engaged;:.in a deliberate frustration of the Applicants'ights

of discovery. The applicants'ot'on to compel answers from
SEA'n

Contention 6 is granted.

No response has been received from ECNP. On January 15,

1981, this intervenor stated that it could"not assure any responses

to health and safety contentions due to limited resources and

other obligations. The Applicant has filed a Motion to dismiss

ECNP from the proceedings and the Motion to compel answers from

this party becomes moot by the Board's decision discussed later in

this, Order.

And finally, although CAND has responded, it possessed

no information on health and safety issues, the intervenor for-

warded answers on March 30, 1981 to the Applicants'nd Staff's

interrogatories on Contention 6.

5. The Applicant has moved to have ECNP dismissed from the

proceeding due .to a willful failure to comply with discovery

Orders of the Board. The Staff supports and ECNP and CAND oppose

the Motion.
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Back round and Discussion

The developments leading to this issue have been painfully

reviewed by the Board. Over a period of twenty-five months, the

discovery process involving this matter has accounted for an

excessive expenditure of labor by all parties to this proceeding.

The exhausting burden of time and effort in the discovery activ-

ities of ECNP's contentions can be understood by a view of the

major events which have occurred concerning them:

March 1979--
May 1979--

June
July

1979
1979

Aug. 1979
Sept. 1979--
Oct. 1979

Nov. 1979

Dec. 1979

Jan.
Feb.

1980
1980

Feb; 1980—

March 1980

March 1980--

March 1980

April 1980—

May 1980

June 1980—

Board commences discovery
Interrogatories issued by Applicant and
Staff
ECNP responds to Staff only
Applicant and Staff move to compel
answers
Board Order compelling answers
ECNP objects to Board Order
Applicant and Staff move to dismiss ECNP .

and contentions
ECNP requests certification of discovery
problems to Commission
Board denies ECNP request but extends time
on interrogatories.
ECNP answers Applicants interrogatories
Applicant moves to compel answers and deny
right of ECNP to litigate certain conten-
tions for failing to respond
Staff supports move to deny right to
litigate contentions
Special Prehearing Conference to consider
motions
ECNP petitions Commission to consider
alleged discovery abuses
Licensing Board memorandum detailing
interrogatories needing further answers
Board issues Prehearing Conference Order
declining to restrict ECNP's participation
Commission refers Certification request
to Appeal Board
Applicant and Staff make responses to
Appeal Board
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Sept.
Oct.

Oct.

Oct.

Nov.

Dec.

Jan.

Feb.

Mar.

1980 —Appeal Board decision denying ECNP petitions
1980 -- Applicant, supported by Staff, requests

reestablishing of discovery schedule on
safety contentions

1980 —ECNP petitions Commission for review of
Appeal Board Decision

1980 —ECNP opposes resumption of schedule
for'afetycontentions

1980 -- Board issues new schedule on safety
contentions

1980 -- Commission declines to review Appeal Board
decision

1981 -- ECNP indicates it will not guarantee
answers to discovery on safety contentions

1981 —Board approves -Motion and directs ECNP to
respond

1981 -- Applicant, supported by Staff files .present
Motion to dismiss

As a general summary of the above events, the Applicant

and Staff have complained throughout about the failure or inade-

quacy, or both, of the intervenor's responses to their interrog-

atories. ECNP has countered with charges that the discovery

requests were too burdensome, harrassing and expensive, as well

as too demanding in view of its participation in other Commission

proceedings.

Both the lic'ensing and Appeals Boards, that have been

enmeshed in the lengthy controversy, have consistently pointed

out the rights and responsibilities of parties in discovery pro-

ceedings. See Memorandum and Order, ASLB, March 6, August 24,

October 30, 1979 and April 11, 1980 and ALAB-613, 12 NRC 317 (1980) .

In addition, all of the charges and counter charges referred to

above, and more, have been discussed and adjudicated by either or

both of these panels. It serves no purpose at all to reiterate

those explanations here. It suffices to merely emphasize that
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proper and expeditious adjudication of complex issues in these

proceedings cannot be accomplished without the'utilization of

discovery processes between the parties. The problem here is

whether a hearing can be conducted with it.
The Commission's discovery rules, as we indicated pre-

viously, are patterned after the Federal Rules of Civil Procedure.

A primary objective of discovery practices is to encourage more

expeditious handling and conduct of the Hearing itself, encourage-

ment of settlements between the litigants and to assure greater

fairness in adjudication. To avoid surprise and promote fairness

in these proceedings, it is elemental that all parties carry their

individual responsibilities in complying with discovery requests.

The acceptable responses, the availability of protective orders

under the proper circumstances and the willingness of Boards to

grant relief in hardship circumstances have been outlined repeat-

edly in this case. On at least six different. occasions, ECNP was

granted relief from time requirements in responding to discovery

requests. The Licensing Board has found it necessary to repeatedly

point out ECNP's responsibilities to comply with discovery and

the record is replete with examples of having to compel responses

and postponed filing deadlines. lt can only be concluded here

that there is an attempt, to delay the proceedings and although it,

is unusual action to exclude a party since it is the Commission's

policy to provide for wide participation of the public in its
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hearings, a proper respect for fairness and prompt adjudication

requires our bringing the deliberate frustration of this proceeding

to an end.

In its response .to the Board's Order reestablishing a

schedule for discovery on safety contentions, the intervenor,

ECNP, on January 15, 1981 stated it could not answer the inter-

rogatories at that time and could not guarantee that it could

answer them in the future. The organizat,ion cited a limitation

in its capabilities and resources on that occasion and subse-

quently, it filed no response at all to the Board's Order direct-

ing ECNP to respond. In filing an answer in opposition to the

Motion before us, ECNP raised again the same issues of 'procedural

harrassment'nd lack of time and resources that have been con-

fronted and been disposed of by the Licensing & Appeal Board and

the Commission in the past. The supporting effort by the Citizens

Against Nuclear Dangers, in opposition to the pending Motion,

cites a number of its Motions which it claims are still pending.

The Board intends to comment on this matter in the near future.

Otherwise, its communication adds nothing substantively to the

issue before us.

Conclusion

It is the judgment of the Board that. by refusing to

respond to the interrogatories of .the Applicants and Staff on

Safety and Health contentions, ECNP has demonstrated a callous



4

e

tg

h



28 e
disregard of the responsibilities it owes to the Board and the

parties and as a result will not be permitted to participate fur-

ther in the hearing on this application on safety contentions.

Since it is impossible for the Board to determine the adequacy

of its responses on environmental contentions, it will reserve

any further action on ZCNP's continued participation on these con-

tentions until additional Motions with supporting material, if
any, or Motions for summary disposition are filed and responses

from ECNP are received. In accordance with a prior order, con-

tentions offered by any dismissed party will not be dismissed

absent a successful Motion for summary judgment, with Affidavits,

and a showing that there is a proper resolution of the issue in

question. Pensylvania Power a Light Company and Allegheny

Electric Cooporative, Inc. (Susquehanna Steam Electric Station,

Units 1 and 2) 10 NRC 603 (1979).

6. In petitions filed by the Susquehanna Environmental

Advocates (SEA) on March 2, 1981 and a Motion filed by the Citizens

Against Nuclear Dangers (CAND) on March 27, 1981, requests for a

hearings, petition to intervene and a Motion to direct the MRC to

withhold a Part 70 license until after a hearing was held were

submitted to the Board. Responses from the Applicants and Staff

to SEA's petition were received with the request that the Board

assume jurisdiction over the issuance of the license and deny SEA's

petition to intervene on the grounds that the organization did not
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have a cognizable interest in the proceeding.

The Applicant has a pending application for a license

under Part 70 to receive, possess, store, inspect. and package for

transport nuclear fuel bundle/assemblies. There is precedent. in.

the Commission's proceedings for Licensing Boards to assume jur-

isdiction over this application once it is filed, and there seems

to be ample justification where the receipt of these unirradiated

fuel bundle/assemblies and their storage on the refueling floor

of the Reactor Building relates closely with one or more conten-

tions. However, inasmuch as the grant of an operating license

negates the necessity for Part 70 license, the Board declines to

assume jurisdiction of this proceeding at the present time. At

present, the Board intends to concentrate on expediting the

hearing process on the operating license application.

7. CAND has moved the Board to hold an 'inquiry'nto the

Applicant's plan to construct a low-level radioactive waste-holding

facility and asks that" any separate license for this facility be

denied until the intervenors have a chance to participate in the

deliberations on the matter. The Applicant has responded in

opposition to the request. The Applicants state that plans for

such a facility have been announced publicly, but a license

application for storing low-level waste has not as yet been filed.

Accordingly, we conclude that this issue is not justiciable at

the present time. We also agree that this matter can be explored,

if necessary, in the consideration of Contention ll during these

proceedings.
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ORDER

For all the foregoing reasons and based upon a consider-

ation of the Mo'tions, Answers and the Record of this proceeding

to date, it is this 20th day of May, 1981

ORDERED, that. the Motion of the Applicant for summary

disposition of Contention 17 is approved, except that part con-

cerned with the effect of electric fields on human health. The

Applicants'otions for summary disposition of Contention 12 is

approved and for Contention 10 is denied. The Applicants'otion

to compel answers to interrogatories to Contention 6 and a similar

Motion by the Staff are approved with respect to the Susquehanna

En'vironmental Advocates (SEA) and answers are due within 20 days

of the date of this Order: Motions to compel with respect to

Citizens Against Nuclear Danger and the Environmental Coalition on

Nuclear Power are moot. The Applicants'otion to have ECNP dis-

missed as. a party to the proceeding is approved with respect to

the organization's participation on health and safety contentions.

Petitions by SEA and CAND for the Board to hold a hearing on the

application for a Part 70 license are denied and the Motion by

CAND for the Board to intervene in the Applicants'lan to build

a low-level radioactive waste facility is also denied.

BE IT ORDERED FURTHER, in order to establish a hearing

schedule, the Board requests all parties to this proceeding to
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submit a status report by June 10, 1981 on their discovery pro-

ceedings.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

ames P. Gleason, Chairman
Administrat ive Judge

Dated: May 20 , 1981.
At: Bethesda, Maryland.
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