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UNITED STATES OF AMERIC

NUCLEAR REGULATORY COMMISSION

Before The Atomic Safet and Licensing Board

Zn the Matter of @ED
PENNSYLVANIA POWER & LIGHT COMP

and hfoc No. 70-
ALLEGHENY ELECTRIC COOPERATIVE, C.)~~'1~ 8

)
(Special Nuclear Materials Licen ~d
Application—New Fuel Storage an
Receipt)

APPLICANTS'NSWER TO PETITION FOR LEAVE TO
INTERVENE AND REQUEST FOR HEARING OF
SUSQUEHANNA ENVIRONMENTAL ADVOCATES

Z. INTRODUCTION

On March 2, 1981, Susquehanna Environmental Advocates

("SEA") filed with the Nuclear Regulatory Commission a

document entitled "Petition for Leave to Intervene and

Request for Hearing" in 'a matter entitled by SEA as

"Application for a License to bring nuclear fuel on-site
and/or to store nuclear fuel in the spent fuel pools of
the Susquehanna Steam Electric Station by Pennsylvania

Power 8 Light Company'. SEA did not serve a copy of this
filing on Applicants or their counsel. Applicants

respectfully request thai SEA's Petition be denied.

Applicants on December 23, 1980, filed with the

Director, Nuclear Materials Safety and Safeguards an

application pursuant to 10 CFR Part 70 "for authorization

to receive, possess, store, inspect and package for

~/$85P

ge"50$ 8i p
~~gene~~
~eetaz4~lpga

~8'Xe40x 0 <~t

. transport nuclear fuel bundle/assemblies". The application

g S>~
g 8~



' ~ i~ W

0 4

t

%aL

I

~j
' la,~, ~pi

*1

~
"'

/" P

gQ

g" /'~"

f < g'p„W//

~

I~ A fyO

'~'~



covers the receipt of new (unirradiated) fuel bundle/

assemblies and their storage on the refueling floor
of the Reactor Building.— On January 14, 1981, NRC Staff1/

Counsel transmitted a copy of the application to the Atomic

Safety and Licensing Board and the parties in the operating

license proceeding for their information.

Although it is not clear whether SEA has filed its
Petition with the Atomic Safety and Licensing Board in the

operating license proceeding (no certificate of service

accompanied the petition), there is precedent for that

Licensing Board to'ssume jurisdiction over the petition.
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power

Plant, Units Nos. 1 and 2 ), CLl-76-1, 3 NRC 73 (1976).

While a strong argument can be made that the operating

license ASLB would'nly have jurisdiction after the Part 70

license is issued, —Applicants believe that it is more2/

-/Although the caption of SEA's pleading indicates that
the application only provides for storage "in the spent
fuel pools", the application in fact covers storage on
the refueling floor of the Reactor Building either in
the new fuel storage vault, in the spent fuel pool, or
in metal shipping containers on the refueling floor.
ader 10 CFR g2.71'7(b), the Director of Nuclear Materials2~

Safety and Safeguards can issue an order or take any
appropriate administrative action with respect to a
licensee (which includes a construction permit holder) who
is a party to a hearing. That section then provides that
"any order related to the subject matter of the pending
proceeding may be modified by the [ASLB1 as appropriate
for the purpose of the hearing." However, the Licensing
Board has the right to determine the bounds of its own
jurisdiction. Duke Power Co. (Perkins Nuclear Station
Units 1, 2, and 3), ALAB-591, ll NRC 741, 742-3 '(1980).



important for there to be an expeditious ruling on the

petition than a protracted and unnecessary jurisdictional
dispute

SEA's petition fails to meet the Commission's require-
ments either as to interest or as to the aspects of the

sub'ject matter of the proceeding on which SEA wishes to
intervene and should therefore be denied by the Licensing Board.

II. Interest
SEA's interest in this matter is clearly inadequate

to support its intervention. A petitioner must have a

"cognizable interest" in the proceeding. Public Service

Com any of Indiana (Marble Hill Nuclear Generating Station,
Units 1 and 2), CLI-80-10, 11 NRC 438, 439 (1980). The

interest wnich SEA has expressed is not a cognizable one

before the NRC. SEA's request is framed in terms of the

alleged harmful effect to "the financial interests of
PPGL ratepayers, and thus, the Petitioner." SEA also

states that "[m]ost of the members [of SEA] are customers

of PP&L and would be affected financially by the action

referred to in the caption." There can be no doubt that
the financial interests of ratepayers do not come within
the zone of interests protected by the Atomic Energy Act.

Portland General Electric Co. (Pebble Springs Nuclear

Plant, Units 1 and 2) CLI-76-27, 4 NRC 610 (1976);

Detroit Edison Co. (Greenwood Energy Center, Units 2 and.3,

ALAB-376, 5 NRC 426 (1977). Thus, SEA has not justified
intervention as of right.



Nor has SEA justified intervention as a matter of

discretion. The Pebble Sprin s decision contemplates

discretionary intervention in some circumstances. 4 NRC

at 614-617. Zn Pebble Sprin s, the Commission outlined

some of the factors bearing on the exercise of this
discretion:

(a) Weighing in favor of allowing intervention—

(1) The extent to which the petitioner's
participation may reasonably be
expected to assist in developing
a sound record.

(2) The nature and extent. of the
petitioner's property, financial,
or other interest in the proceeding.

(3) The possible effect of any order
which may be entered in the pro-
ceeding on the petitioner's in-
terest.

(b) Weighing against allowing intervention--

(4) The availability of other means
whereby petitioner's interest will
be protected.

(5) The extent to which the petitioner's
interest will be represented by
existing parties.

(6) The extent to which petitioner's
participation will inappropriately
broaden or delay the proceeding.

4 NRC at 616. The circumstances here, when viewed in light
of these factors, clearly weigh against allowing SEA to

intervene as a matter of discretion. . There is no indication

here (no'r in the Susquehanna operating licensing proceeding



to.which SEA is a party) that SEA "may reasonably be expected

to assist in developing a sound record." As to the second

and third factors, SEA's interest is that of a ratepayer and

is based on SEA's assertion the issuance of a Part 70 license
would "be harmful [if at all) to the financial interests of
PP&L ratepayers, and thus; the Petitioner"; as discussed

above, these interests are not cognizable before NRC. As
I

to the fourth factor, other .means are available to protect
SEA's interests. Ratepayer interests are properly the

concern of the Pennsylvania Public Utility Commission. Zn

the NRC arena, two mechanisms to protect SEA interests are

available. Once a Part 70 license is issued, the Atomic

Safety and Licensing Board for the operating license pro-
ceeding may entertain issues concerning the Part 70 license;—
and any person may file a request for'an order to show cause

to modify, suspend or revoke a Part 70 license under 10 CFR

g2.206. The fiftn factor identified in Pebble Svrin s is
the only one weighing in SEA's favor, i.e., the extent to
which SEA's interest would be represented by existing parties.
However, this factor would always weigh in a petitioner's
favor where there is only one petitioner. Finally, as to the

sixth factor, SD~ .'s petition would clearly broaden and delay

the proceeding.

Another important consideration weighing against dis-
cretionary intervention is that .three of the. four issues which

-~ 0 CFR $ 2.717(b) authorizes the Atomic Safety and Licensing3l
Board in the operating license proceeding to modify a Part 70
license. See Cincinnati Gas and Electric Co., (William H.
Zimmer Nuclear Station), LBP-79-24, l0 NRC 226, 228 (1979).



SEA seeks to raise deal with economic costs. Such issues

axe outside the scope of a materials license for the receipt

and storage of new fuel-.. (SEA's only other issue is so '/

vague as to be meaningless. See Part III below) . That a

petitioner seeks to raise issues which are not considered

in this type of proceeding is a strong reason against

discretionary intervention.. Westin house Electric Cor

(Export to South Korea), CLI-80-30, 12 NRC 253, 260-61

(1980)(opinion of Ahearne and Hendrie). Thus, on balance

it is clear that there is no basis for finding that SEA

should be allowed discretionary intervention.

SEA is, of course, an intervenor in the operating

license proceeding for the Susquehanna units (Docket Nos.

50-387, 50-388). That status does not, however, auto-

matically confer standing on SEA in all other proceedings.

Its intervention. in the operating licensing proceeding was

based upon the effect which operation of the Susquehanna

units would have on SEA's interests. Clearly there is a

major difference between the effects which plant operation

might have on SEA's interests and the effects which

receipt and storage of unirradiated fuel might have. Thus,

SEA's intervention status in the operating license proceeding

Much costs are considered, if at all, in the NEPA process.4/
Under NRC regulations, no environmental impact statement,
negative declaration, or environmental impact appraisal is
required in connection with issuance of a materials license
such as is involved here. 10 CFR f51.5(d)(4).



cannot serve to bootstrap SEA's interest in the present

case, particularly where SEA has not even chosen to rely
on that status.

III. ASPECTS

The Commission's regulations require that an intervention

petition, in addition to demonstrating the requisite interest,
must also "set forth with particularity...t: he specific aspect

or aspects of the subject matter of the proceeding as to

which petitioner wishes to intervene." 10 CFR g2.714(a)(2).

SEA's petition fails to meet this standard.

The petition includes four "issues to be raised." These

are

1. The cost of storing the fuel on-site
for a full year before testing can
begin.

2. The cost of security for the fuel
for the year it will be on-site
prior to testing.

3. The health and safety risks, if any,
of bringing and storing the fuel
on-site.

4. The comparative cost of uranium
fuel now and the'rojected cost
one year from now, when the fuel
could be used by PPGL.

Issues 1, 2 and 4 deal solely with economic costs. Such

costs would be relevant —if at .all--in the cost-benefit

balance performed as part of the process called for by

the National Environmental Policy Act. However, the

Commission by regulation has provided that for materials

licenses such as this one, there need be no environmental



impact statement, negative declaration, or environmental

impact appraisal. 10 CFR 551.5(d)(4). This provision
has applied in Cincinnati Gas and Electric Co. (William
H. Simmer Nuclear Station), LBP.-79-24, supra. In that
case, a Part 70 new fuel license was challenged in an

operating license hearing pursuant to 10 CFR g2.717(b).

The intervenor there sought to raise "the economic costs

of shipment, storage, and insurance which .assertedly will
be borne by"the ratepayers. The licensing board ruled
that "such costs, in themselves, may not be considered

in an NRC licensing proceeding" and that "no [cost-benefit]
balance need normally be undertaken for a shipment of
unirradiated fuel", citing 551.5(d)(4). 10 NRC at 230-1.

As for SEA's third issue, "the health and safety risks,
if any, of bringing and storing the fuel on-site", its
vagueness and lack of specificity clearly fall short of
the requirements of 10 CFR $ 2.714(a)(2). The issue does

not even allege that there will be "health and safety risks",
but only refers to health and safety risks, "if any". Such

a generalized reference to "health and safety risks, if any"

cannot justify the convening of a hearing on the license

application.
IV. CONCLUSION

For the reasons set forth above, Applicants respectfully
request that the Licensing Board promptly dismiss SEA's



petition— . If the Part 70 license is not issued in the5/

near future, Applicants will not be able to ship the new

fuel to the site and will be required to pay storage

charges to the fuel fabricator. Of'course, any extended

delay in receiving the Part 70 license could impact the

fuel loading schedule, with obvious financial impacts on

Applicants and their customers. Prompt action by the

Licensing Board is therefore appropriate.

Respectfully submitted

Shaw, Pittman, Potts a Trowbridge

y . Szlberg
pun el for App cants

—This action can, of course, be taken based upon the pleadings.5/
Neither a special prehearing conference pursuant to 10 CFR
g2.75la (which applies only to construction permit and operating
license proceedings) nor a prehearing conference pursuant to
10 CFR g2.752 (which is discretionary for proceedings other
than operating licenses and construction permits) is required.
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NUCLEAR REGULATORY COMMISSION

BEFORE TEIE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
PENNSYLVANIA POWER 6 LIGHT COMPANY

.and
ALLEGHENY ELECTRIC COOPERATIVE, INC.

(Special Nuclear Materials License
Application--New Fuel Storage and
Receipt)

Docket No. 70-

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing
Applicants'nswer

To Petition For Leave To Intervene And Request For Hearing

Of Susquehanna Environmental Advocates was served by deposit in
the United States Mail, First Class, postage prepaid, this 27th

day of March, 1981, to all those on the attached Service List.

Jay . S 1 erg

Dated: March 27, 1981
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