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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

Before the Commission
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In the Matter of
PENNSYLVANIA POWER

and.
ALLEGHENY ELECTRIC

(Susquehanna Steam
Units 1 and 2)

)

)
LIGHT COMPANY )

)
COOPERATIVE, INC. )

)
Electric Station, )

)

Docket Nos. 50-387
50-388

APPLICANTS'ESPONSE TO ENVIRONMENTAL COALITION
ON NUCLEAR POWER'S '-'REQUEST TO THE NRC COMMISSIONERS

FOR EXPEDITED CONSIDERATION OF ACTIONS OF AN
ATOMIC SAFETY 'AND LICENSING'OA'RD'"AND 'OTHER MATTERS"

In a filing dated. March 14, 1980, the Environmental

Coalition on Nuclear Power (ECNPf requested that the Commis-

sioners take certain immediate actions relating to the on-

going operating license hearing involving the Susquehanna

units. These actions largely concern the discovery process

in the Susquehanna proceeding, but also ask the Commission

to suspend the licensing proceeding and to place one of the

Commissioners on the Licensing Board. Applicants respect-

fully request'hat ECNF's request be denied.

The ECNP request as it concerns discovery matters is

clearly interlocutory.. While the Commission has the authority

to undertake interlocutory review at any time, we respectfully
summa.t that such review ought not to be exercised in this case.

We agree with, and adopt, the legal analysis of this matter
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set forth in the NRC Staff's Answer to the ECNP Petition,

dated April 4, 1980.

A background statement is, nonetheless, appropri'ate and

helps to place ECNP's allegations in perspective. The

Susquehanna operating license proceeding commenced on August

8, 1978, with the publication of the notice of hearing. ECNP,
1/

an experienced intervenor in NRC proceedings, filed a peti-
tion to intervene on September 5, 1978, and on January 15,

1979, submitted an amended petition including ten contentions,

some with eight or more subparts. Following a January 29-31,

1979 special prehearing conference, the Licensing Board ad-.

mitted 18 contentions, many with multiple subparts, and

established a schedule for the proceeding which called for

1/ECNP has described its experience as follows in an April 3,
1980 submittal in the Three Mile Island, Unit 1 Restart pro-
ceeding:

"These [ENCPj Intervenors have been active,
and effective, parties to Nuclear Regulatory
Commission, as well as Atomic Energy Commis-
sion proceedings since 1972. ECNP has par-
te.cipated in license proceedings for Three
Mile Island, Units 1 and 2; Peach Bottom,
Unz.ts: 2 and 3; Fulton, Units 1 and 2;
L'imerick, Units 1 and 2; Newbold Island,
'Units 1 and 2; and Susquehanna, Units 1
and 2; ECNP has participated in the Com-
mission's. Generic Rulemaking proceedings
on GESMO, Table S-3, ECCS, and the current.

'eassessment of. Confidence in Radioactive
(Aste Disposa,l.

ECNP has also recently petitioned for a hearing on the pro-
posed changes in Technical Specifications for Three Mile
Island, Una.t 2.



interrogatories to be submitted on May 25, 1979 and responses

on June 29, 1979. See Special Prehearing Conference Order,

LBP-79-6, 9 NRC 291 (March 6, 1979).

On May 25, 1979, Applicants filed interrogatories with
each of the four intervenors. These consisted of about 150

specific interrogatories covering the 18 contentions, and a

series of general interrogatories intended to elicit the basis

for answers to specific interrogatories. (For example, if the

answer to a specific interrogatory was based on a document, a

general interrogatory asked that the document be identified) .

ECNP filed discovery requests on Applicants, and on June 29,

1979 Applicants provided responses including written answers

and copies of a number of documents. Zn addition, Applicants

made available for ECNP's inspection many thousands of
2/ „

pages of internal company files and documents.

ECNP did not answer Applicants'iscovery but, rather

sought a, protective order from the Licensing Board. On August

24, 1979:, the Licensing Board in its Memorandum and Order on

Scheduling and Discovery Motions, denied ECNP's request for
a protective order, granted Applicants'otion to compel answers

to their discovery requests, and directed ECNP to file answers

to interrogatories or a, parts.cularized motion for protective

order within 14 days. On September 17, 1979, ECNP responded

2/During the seven months that this material has been avail-
able, ECNP has not reviewed or examined it.



by asking the Licensing Beard to postpone ECNP's obligation
to respond to discovery until September 15, 1980, and ob-

served that ECNP's time had been absorbed by "responding to

calls for information, assistance and assurance from victims
of the TMZ-2 accident". Xn light of ECNP's failure to comply

with the Licensing Board's August 24, 1979 Order, Applicants'/
moved to dismiss ECNP. A similar motion was filed by the

Staff. ECNP's October 22, 1979 answer to the motion objected
4/

to "the enormity and viciousness'of the Applicants'emands."
The Licensing Board, then issued its October 30, 1979

Memorandum and Order on Discovery Motions, LBP-79-31, 10 NRC

597, in which it stated that "'i;t''i's abso'lutel necessar that
the intervenors respond in a timely fashion to the discovery

obligations which still remain". 10 NRC at 602 (original
I

emphasis). The Board then extended'ntil December 14, 1979,

the time for ECNP to file answers, suspended discovery on

safety issues, and ruled tha't an intervenor need only respond

to interrogatories on contentions which it sponsored. The

Q3 Xn i,ts.motion, Applicants stated that they. would not
object'o

a, further extension of about two weeRs to permit, ECNP to
. answer Applicants'nterrogatories.

+4 TKis characterization may Be compared with the, response to
Applicants'i'scovery request by another intervenor, Colleen
-Marish.'et al , a group with. no prior NRC experience, which
filed 2Q, pages. of long-hand responses to Applicants'nterrog-
atories, Applicants have accepted these responses and have
sougFit no additional discovery from this group.



effect of the latt:er. two'uling was to'reduce from'8 to 5 the

number of contentions on which ECNP was obligated to answer

interrogatories.
ECNP's response to the October 30 Order, filed 'on

November 19, 1979, was to continue its refusal to provide

answers, request another protective order, and to ask that

the Licensing Board be disbanded "for gross incompetence".

ECNP R'esponse to Discovery Memo II, at 12. On December 6,

1979, the Licensing Board issued another order noting that
ECNP's filing was "disrespectful in tone, inaccurate, and

misleading in content, and frivolous in all respects", Order

at 2, but nonetheless extending the time for ECNP's'iscovery

responses to, January 18, 1980.

On January .18, 1980, ECNP filed its first substantive

response to Applicants'ay 25, 1979 discovery, by providing

answers to interrogatories on two of its five contentions.

In view of the lack of adequate responses to the remaining

interrogatories, Applicants on February 4, 1980 filed a

motion to limit ECNP's participation in the evidentiary

hearing as to those contentions on which ECNP did not file
adequate discovery responses. ECNP's February 19, 1980 re-

sponse to this motion among other things stated that its
a5ilzty to. respond was affected by the "press of many other

oBlzgations."





Finally, at the March 20-21, 1980 prehearing conference

(as reflected in the Licensing Board's March 27, 1980 Memo-

randum), the Licensing Board denied Applicants'otion to

limit ECNP's participation with the understanding that ECNP

would file additional discovery responses by May 1, 1980,

ten months after the date on which responses were initially
due ~

This chronology clearly demonstrates that the Licensing

Board has been rather lenient in'imposing on ECNP the respon-

sibilities which are associated with participation in NRC

proceedings. Xt also demonstrates that ECNP's filing with the

Commission has not fairly characterized the nature of the dis-
covery process in this proceeding or the Licensing Board's

responses to ECNP's complaints. ECNP has not,.shown anything

to indicate that the Licensing Board's actions

either (a) threaten[] the party adversely
affected with immediate and serious irrep-
arable harm which could not be remedied
by a later appeal, or (b} affect[] the
basic structure of the proceeding in a
pervasive or unusual manner.

P'ubl'i'c''ervi'ce El'ectric''and'as'o. (Salem Nuclear Generating

Station, Unit l), ALAB-588 (April 1, 1980) (Slip op. at 8-9).

ECNP Eias shown no reason why the extraordinary, interlocutory
relief which a.t seeks is appropriate. The Licensing Board's

orders of August 24, 1979,, October 30, 1979, December 6, 1979,

and March 27, 198Q have significantly reduced the magnitude of

ECNP's discovery obligations and have substantially extended



the time schedules. ECNP's requests on this score, even if
they were meritorious, are now moot.

As for ECNP's request that the Licensing Board be re-

constituted to include a Commissioner, we see no merit in

this suggestion. The proceeding has been underway for more

than a year and a half. To remove one of the members of

the Licensing Board would serve little purpose save delay of
this proceeding. To the extent that ECNP's request is based

on its unsubstantiated allegations concerning conduct by

the Licensing Board, ECNP is aware of the procedures which

should be followed in seeking the disqualification of Licensing'/
Board members. ECNP has not sought to comply with those pro-

cedures.

Finally, we address ECNP's request for a suspension of

the licensing proceedings

until such time as the Applicant has
completed all proposed construction
changes and the NRC Staff has completed
its review thereof and has completedits required documents (e.g., SER),
with sufficient time for meaningful
persual by the Xntervenors.

ECNP Request. to the NRC Commissioners at 5. This request is
h'otally z".nconsistent with Commission regulations, practice

and deca".sions-.'See, e.'g.''Nzs'c'onsin El'ectri'c Powe'r Co.

5/See ECNP's citation to 10 CFR 52.704(c). Request to the
NRC Commissioners, at 4, fn. 5.



(Koshkonong Nuclear Plant, Units 1 and 2), CLI-74-45, 8 AEC

928 (1974). Nor does it make sense to stop the hearing on

environmental issues because safety review is not complete.

For all the reasons set forth above, the Commission

should reject ECNP's requests.

Respectfully submitted,

SHAW g P ITTMANt POTTS 6 TROWBRIDGE

Dated: April 10, 1980

By
Ja p. p ilberg
CoQdsel~< for Applicants

1800 M Street, N. W.
Washington, D. C. 20036
(202)331-4100
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