
C>~ 10/15/79

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION «P

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

+4'

n the Matter of

PENNSYLVANIA POWER AND LIGHT CO. )
ALLEGHENY ELECTRIC COOPERATIVE, INC. )

)
(Susquehanna Steam Electric Station, )

Uni ts 1 and 2) )

Docket Nos. 50-387
50-388

NRC STAFF'S ANSWER TO ECNP'S MOTION TO COMPEL DISCOVERY OF THE STAFF

On September 25, 1979 Intervenors Environmental Coalition on Nuclear Power

(ECNP) filed a motion to compel discovery 'of the NRC Staff. As authority for

its request, ECNP cites 10 CFR 2.740(f). For the reasons set forth below,

the Staff believes that ECNP's motion should be denied. ~1

In its discovery requests of the Staff ECNP sought production of numerous

documents and answers to several interrogatories. — In its responses2/

—j The Commission's Rules of Practice governing interrogatories and requests
for production of documents to parties other than the Staff are set forth
in 10 CFR 2.740b and 2.741. As those sections clearly state, interrogatories
addressed to the Staff are subject to 52.720(h)(2)(ii), and 'production of
NRC records and documents is subject to the provisions of 552.744 and 2.790.
(10 CFR 2.740(b) (n. 4) and 2.741(e)).

Moreover, as 10 CFR 2.740(f) clearly states:

This section does not apply to requests for the testimony
or interrogatories of the regulatory staff pursuant to
52.720(h)(2) or production of NRC documents pursuant to
52.744 or 52.790, except for paragraphs (c) and (e) of

'hissection. 10 CFR 2.740(f)(3).

This Board has not been asked to rule on interrogatories filed with the
Board under 52.720(h)(2) or requests for production of NRC documents filed
with the Board under 52.744. For these, reasons alone ECNP's motion could
be denied.

"ECNP First Round Discovery Requests to the NRC Staff . . ." dated
May 25, 1979 and "ECNP Intervenors'econd Round Discovery Requests of
the NRC Staff" dated September 10, 1979.
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to ECNP's requests for documents, as is appropriate, the Staff directed ECNP to

the NRC Public Document Room (PDR) at 1717 H Street, N.W., in Washington, D.C.

The Staff offered to make available for inspection and copying at the office of

NRC Staff Counsel NRC documents not available at the PDR, and to the extent

that it has copies of them, "other-than-NRC" documents listed by ECNP.—In

addition, the Staff provided information to ECNP on where NRC as well as "other- .

than-NRC" documents listed by ECNP are available for purchase.+ The Staff also

replied to ECNP's interrogatories./

Assuming that 10 CFR 2.741 were applicable to production of documents by the

Staff,~ that regulation provides in pertinent part:

(a) Re vest for discover . Any party may serve on any other
party a request to:

(1) Produce and permit the party making the request, or
a person acting on his behalf, to inspect and copy
any designated documents, or to inspect and copy,
test, or sample any tangible things which are within
the scope of 52.740 and which are in the possession,
custody, or control of the party upon whom the re-
quest is served;

(d) ~Res onse. The party upon whom the request is served shall
serve on the party submitting the request a written response
within thirty (30) days after the service of the request.
The response shall state, with respect to each item or
category, that inspection and related activities will be
permitted as requested, unless the request is objected to,
in which case the reasons for objection shall be stated.

. If objection is made to part of an item or category, the
part shall be specified.

Staff Counsel's letters'to Dr. Johnsrud dated June 27, 1979 and September 13, 1979

Id.4/

Id.5/
t

But see 10 CFR 2.741(e).6/
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The responses of the Staff complied with these requirements. They directed

ECNP to the sources of the documents, and stated how they could be inspected,

obtained and copied. ECNP requested over 50 documents. Many of these documents

are hundreds of pages long (e.g., NUREG-0278, NUREG-0436, NUREG/CR-0130,

NUREG/CR-0131 and NUREG/CR-0134). Some requests called for many documents (e.g.

"Any reports on ATWS published since WASH-1270," "any NRC reports on reactor

decommissioning" ). Many of the requests were not for NRC documents, but for

documents of other organizations (e.g. National Academy of Science, Atomic Industrial

Forum).

Under 10 CFR 2.741. all that is required is that documents be made available

for inspection and copying. FCNP was told where each document that it
requested could be inspected and copied, whether it be in the various public

document rooms, counsel's office or elsewhere. Under the rules of discovery, docu-

ments must only be made available. They need not be given or even lent to parties

seeking discovery. SEC v. Samuel Sloane 8 Co., 369 F. Supp. 994 (S.D. N.Y. 1973);

Haaf v. Grams 355 F. Supp. 542, 547 (D. Minn. 1973). Indeed, discovery may not

be had for records generally available in public files of government agencies.

Ferenc v. Moss, 61 F.R.D. I, 2 (E.D.Pa. 1973); SEC v.'Samuel Sloane &'Co., ~su ra. In

the Haaf case and the Samuel Sloane 8 Co. case it was held that these rules were

as applicable to transcripts of public proceedings, as to other records.

Here many of the documents sought are not only available at the sources the

Staff previously indicated, but also in the ECNP representatives'back-

yard" at the Pennsylvania State Library in University Park, Pennsylvania.

That library is a Government Depository Library which receives all NUREG documents



and can receive copies of virtually all U.S. Government publications.~

Plainly the Staff's responses complied with the requirements of 10 CFR 2.741. 9/

Similarly, ECNP's dissatisfaction with the responses to the interrogatories that it
propounded to the Staff provides no basis for a Board order compelling the Staff

to supplement its previous answers. ECNP has not used the procedures in 10 CFR

2. 720(h)(2)(ii ) to seek Staff answers to its interrogatories. This section

provides:

In addition, a party may file with the presiding officer
written interrogatories to be answered by NRC personnel
with knowledge of the facts designated by the Executive
Director for Operations. Upon a finding by the presiding
officer that answers to the interrogatories are necessary
to a proper decision in the proceeding and that answers
to the interrogatories are not reasonably obtainable from
any other source, the presiding officer may require that
the staff answer the interrogatories.

Thus there must be findings of the necessity for the answers to the interrogatories

and that the information is not available elsewhere. If ECNP feels that the Staff

The Staff'is informed the library is open seven days a week, and on five of those7/

days until midnight. This library has agreed to accept and will receive
copies of the transcripts in these proceedings. In the interim the Staff'ill
lend a copy of the special prehearing conference transcript to ECNP for its use
prior to the filing of such transcripts at the State Library. In addition,
the transcripts are available at the public document room at Wilkes-Barre in
the vicinity of the plant, and in the public document roon in Washington, D.C.

This is not to say that the Staff would be unreceptive to an unoppressive
request by ECNP for particular documents, if after reviewing the documents
made available for inspection and copying, ECNP felt a particular need for a

limited number of documents. Apparently that inspection has not yet been
made by ECNP. It is noted that in the requests for documents cited by ECNP

are honored in other proceedings, far fewer documents were requested. Also,
see Staff Counsel's letter to Dr. Johnsrud dated October 5, 1979.
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has not been responsive, as apparently it does, it is free to utilize the

procedures provided in the regulations to seek better answers. ECNP was

directed to these procedures in Staff Counsel's letter to Dr. Johnsrud dated

June 27, 1979, but has never utilized them. There is no cause now, without

the requisite findings by the Board, to compel the Staff to supplement its

answers to the subject interrogatories.

Further, even if 10 CFR 2.740(f), which ECNP cites as authority for its motion

to compel discovery, were applicable —the motion could not be granted. Under

that regulation a movant must set for th--

- the nature of the question propounded

- the response or objection of the party on whom the request was served,

and

- arguments why the question was proper and the response insufficient.

ECNP has not satisfied these requirements. It has merely stated that the

answers received were "evasive and incomplete." That is not enough. Thus no

basis to compel discovery would appear to exist even if 10 CFR 2.740(f) were

applicable.

The Staff believes that it has gone out of its way to direct ECNP to the infor-

mation that it seeks. For all of the reasons stated above ECNP's motion to

compel discovery against the NRC Staff should be denied.

Dated at Bethesda, Maryland
this 15th day of October, 1979

Respectfully submitted,

James M. Cutchin> IV
Counsel for NRC Staff,
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