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Introduction 

Texas’s Petition seeks equitable remedies for decades of federal inaction on 

growing, above-ground stockpiles of nuclear waste. By contrast, Nevada’s interven-

tion seeks to reinvigorate a policy debate on whether Yucca Mountain should be the 

nation’s sole nuclear repository. In sports vernacular, Texas is playing football; but 

Nevada wants to play baseball. 

This case has nothing to do with Nevada or whether Yucca Mountain is an ap-

propriate nuclear repository. Texas’s Petition would be the same if Congress chose 

Space Mountain1 as the nation’s sole nuclear waste repository. Texas seeks not to 

debate where nuclear waste should be stored, but merely to enforce the rule of law. 

Contrary to the law-based focus of Texas, Nevada’s interest is one exclusively of 

policy and exhibited throughout its motion. Yet, objections to the selection of Yucca 

Mountain as a repository should be addressed to Congress, not this Court. 

And this fact highlights perhaps the greatest problem with Nevada’s proposed 

intervention—redressability. While Nevada objects to being the nation’s policy 

choice for nuclear storage, that Congressional decision is well-established and this 

Court does not possess the power to change it or prevent lawmakers from doing what 

they perhaps do best—argue. The Court can, however, hold federal officials ac-

countable for following and enforcing the law—what Texas’s Petition seeks, and Ne-

vada’s proposed intervention fails to address. 

                                                
1 In this instance, the putative intervenor would be the Walt Disney Corporation. 
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At bottom, Nevada is aggrieved by Congress’s choice. But political questions are 

not redressable. Therefore, Nevada’s motion to intervene should be denied. 

Argument 

When resolving a motion to intervene in an action filed under the Act, the Court 

considers (1) “the statutory design of the act,” and (2) “the policies underlying in-

tervention in the trial courts pursuant to Fed. R. Civ. P. 24.” Texas v. U.S. Dep’t of 

Energy, 754 F.2d 550, 551 (5th Cir. 1985). Here, neither consideration warrants Ne-

vada’s intervention. This is an original proceeding under the Nuclear Waste Policy 

Act (“NWPA”), 42 U.S.C. § 10101 et seq., requesting twenty-four different reme-

dies to enable forward motion on safely disposing of nuclear waste. But one thing 

that Texas’s Petition clearly does not raise is the policy question on where waste 

should be stored. Indeed, to the extent Texas’s Petition mentions Yucca Mountain, 

it does so by merely acknowledging the law passed by Congress. The only limited 

interest Nevada expresses in this case is the issue of how much time the Court should 

permit NRC to finish the Yucca Mountain licensure proceedings. Nevada can add to 

that discussion as amicus curiae. If the Court believes Nevada should be a full party 

based on that limited interest, it should stay consideration of Nevada’s motion and 

then permit Nevada to participate on that limited topic only. But given the minimal 

interest Nevada expresses, the Court should deny its motion outright. 
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I. Nevada’s Interests Are Political, Not Legal. 

If one thing is clear from Nevada’s motion, it objects to being the Congressional 

designee of nuclear waste.2 But whether Nevada is justly, or not, saddled with this 

burden is beyond Texas’s Petition. Indeed, what is clear from Texas’s Petition is that 

it seeks to enforce the rule of law and see nuclear waste sited where Congress de-

cided, not resurrect the political debate over “where” it should go. 

Though Congress empowered this Court with “original and exclusive jurisdic-

tion,” 42 U.S.C. § 10139(a)(1), over nuclear waste policy disputes, it did not author-

ize any party with an interest in siting nuclear waste to intervene in any case concern-

ing the topic. For example, in Texas v. U.S. Department of Energy, 754 F.2d 550, 551 

(5th Cir. 1985), several nuclear utilities moved to intervene in a case concerning the 

Department of Energy’s (“DOE”) decision to choose two sites in Texas as appro-

priate locations for a permanent repository. This Court denied their motion because 

while they had an interest in the Nuclear Waste Fund, the NWPA did not give them 

a defined role in siting nuclear waste, they did not have an interest in the dispute over 

site characterization, and DOE adequately represented their interests. Id. at 552–53. 

The same is true here.  

Like every other state, Nevada has a policy interest in whether Yucca Mountain 

is a suitable location for a repository. Nev. Mot. 8. And over the years Nevada has 

                                                
2 See Nev. Mot. 3 (“For over thirty years, the State of Nevada has steadfastly opposed any 

attempt to dump the Nation’s nuclear waste within its borders. It has persistently pursued and 
defended its sovereign interests in all available executive, legislative, and judicial forums.”); Nev. 
Mot. 11 (“Since the inception of the proposed project, Nevada has consistently asserted its sover-
eignty and opposed DOE’s efforts to site and license the repository at Yucca Mountain.”).  
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had ample opportunity to voice its disagreement with Congress’s selection of Yucca 

Mountain. See, e.g., Nevada v. Watkins, 914 F.2d 1545 (9th Cir. 1990) (rejecting Ne-

vada’s lawsuit to challenge designation of Yucca Mountain); Nevada v. Burford, 918 

F.2d 854 (9th Cir. 1990) (dismissing Nevada’s lawsuit to challenge right-of-way 

granted to DOE for Yucca Mountain activities); Nevada v. U.S. Dep’t of Energy, 400 

F.3d 9 (D.C. Cir. 2005) (denying Nevada’s petition for money to fund its participa-

tion in NRC proceedings); Nevada v. U.S. Dep’t of Energy, 457 F.3d 78 (D.C. Cir. 

2006) (challenging DOE’s final environmental impact statement for Yucca Moun-

tain). But this case involves the failure of the federal Respondents to follow the law 

as prescribed by the NWPA. It does not seek to adjudicate the policy decision of 

siting waste at Yucca Mountain, which Nevada can protest when the Nuclear Regu-

latory Commission (“NRC”) restarts the adjudicatory process. 

Although Nevada has filed many cases itself, myriad cases filed under the 

NWPA that mention Yucca Mountain did not involve Nevada as a party. See, e.g., 

New York v. U.S. Nuclear Regulatory Comm’n, 824 F.3d 1012 (D.C. Cir. 2016) (re-

viewing environmental assessment rule for permanent storage); Nat’l Ass’n of Regu-

latory Util. Comm’rs v. U.S. Dep’t of Energy, 736 F.3d 517 (D.C. Cir. 2013) (suspend-

ing the collection of fees under the NWPA); N. States Power Co. v. U.S. Dep’t of En-

ergy, 128 F.3d 754 (D.C. Cir. 1997) (issuing writ of mandamus precluding DOE from 

excusing its own delay in accepting nuclear waste). In other words, just because a 

case raises the issue of Yucca Mountain on the periphery, does not mean Nevada 

should be allowed to intervene. Cf. LeBoeuf, Lamb, Greene & MacRae, LLP v. Abra-

ham, 205 F.R.D. 13 (D.D.C. 2001) (denying Nevada’s motion to intervene in dispute 
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between law firm and DOE over contract for legal services on matters related to li-

censing Yucca Mountain because the “litigation does not deal with the suitability of 

burying nuclear waste in Yucca Mountain per se”). Rather, in as much as Congress 

expressly accommodated that forms of notice be given to “the State in which such 

repository is proposed to be located,” 42 U.S.C. § 10121(a), Congress’s refusal to 

provide for repository states a permanent seat in the courthouse at NWPA proceed-

ings is telling. 

Thus, while the NWPA grants the Court expansive subject matter jurisdiction, 

that jurisdiction does not extend to the political decisions that belong exclusively to 

Congress. The Court clearly has a role, but not as large as Nevada envisions. Adding 

Nevada’s political agenda to these proceedings will undoubtedly slow matters. “Ad-

ditional parties always take additional time. Even if they have no witnesses of their 

own, they are the source of additional questions, briefs, arguments, motions and the 

like which tend to make the proceeding a Donnybrook Fair.” Bush v. Viterna, 740 

F.2d 350, 359 (5th Cir. 1984) (per curiam) (quoting Crosby Steam Gage & Valve Co. 

v. Manning, Maxwell & Moore, Inc. 51 F. Supp. 972, 973 (D. Mass. 1941). For these 

reasons along, Nevada’s motion should be denied. 

II. Nevada Has Multiple Fora for Its Policy Concerns. 

Apart from the media, and other forms of communication available in today’s 

era of advanced technology, Nevada has access to arguably the two greatest fora for 

its political concerns—Congress and the NRC. Nevada and her citizens can engage 

in that great First Amendment exercise of lobbying Members of Congress. However, 
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Nevada is also well-represented by Members of Congress with strong and well-doc-

umented positions against Yucca Mountain.3 

Moreover, Nevada is an existing party to the adjudicatory proceedings before 

NRC. Nev. Mot. 4. If and when those proceedings resume, Nevada will continue to 

advocate its interests in those proceedings and build upon its existing 218 arguments 

against Yucca Mountain. Id. The NRC proceedings “will permit a full adjudication 

of [Nevada’s] rights. There is no need further to complicate or delay this action by 

the interjection of new parties and an entirely new set of claims.” Meridian Homes 

Corp. v. Nicholas W. Prassas & Co., 89 F.R.D. 552, 555 (N.D. Ill. 1981) (denying per-

missive intervention because movants were parties in a state court case), aff’d, 683 

F.2d 201 (7th Cir. 1982). Nevada’s motion should be denied because it can advance 

its arguments in other, more appropriate fora. 

III. Nevada’s Interests Are Adequately Represented by NRC. 

At best, Nevada’s argument is that it has an interest in the NRC proceedings. 

Texas asks the Court to order the NRC to complete the lawful proceedings pending 

before it within the next six to twelve months. Pet. 27. This request recognizes that 

the NRC proceeding has been pending since 2008. 73 Fed. Reg. 63029. But Texas 

seeks only reasonable relief—to move the process forward—and not to remove Ne-

vada’s voice from the NRC proceedings. Indeed, NRC will soon opine on whether 

it can complete the licensure proceedings within the next six to twelve months, and 

                                                
3 See, e.g., Press Release, Sen. Dean Heller, Members of Nevada Delegation Stand United 

Against Yucca Mountain (Jan. 11, 2017), available at https://www.heller.senate.gov/public/in-
dex.cfm/2017/1/members-of-nevada-delegation-stand-united-against-yucca-mountain. 
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the fact that Nevada is a party to those proceedings, and has “218 admitted conten-

tions” within those proceedings, will undoubtedly impact NRC’s assessment. 

The best time to determine whether intervention is appropriate is the point at 

which it becomes apparent that the parties are or are not adequately representing the 

applicants’ interests. Stallworth v. Monsanto Co., 558 F.2d 257, 265 (5th Cir. 1977). 

The “burden of establishing inadequate representation is on the applicant for inter-

vention.” Haspel & Davis Milling & Planting Co. Ltd. v. Bd. of Levee Comm’rs of the 

Orleans Levee Dist., 493 F.3d 570, 578 (5th Cir. 2007). This requirement “ha[s] some 

teeth,” Veasey v. Perry, 577 F. App’x 261, 263 (5th Cir. 2014) (per curiam), particu-

larly when the movant seeks to intervene on the same side as a government defend-

ant, Hopwood v. Texas, 21 F.3d 603, 605 (5th Cir. 1994) (per curiam). In fact, the 

Court has recognized two situations where adequacy of representation is strongly 

presumed: when the movant and one party have the same ultimate objective, and 

when the movant seeks to intervene on the same side as the government. Both situ-

ations are present here. 

A. Nevada and the NRC Share the Same Objective. 

Given its policy objections to Yucca Mountain, Nevada may be interested in fur-

ther stalling or thwarting the NRC’s lawful proceeding. However, the legally pro-

tectable interest Nevada has in the NRC hearings is the same as that of NRC—a fair, 
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thorough process. NRC is a neutral and unbiased arbiter of the proceedings held be-

fore it.4 And while Nevada seeks a particular political outcome from the NRC pro-

ceedings, in terms of measuring Nevada’s legally protectable interest, it has what all 

parties appearing before a tribunal have—the right to a fair, unbiased proceeding and 

the due process that necessarily flows therefrom.5 To this end, Nevada and NRC are 

fully aligned. 

When an intervention applicant shares “the same ultimate objective as a party 

to the suit, the existing party is presumed to adequately represent the party seeking 

to intervene unless that party demonstrates adversity of interest, collusion, or non-

feasance.” Haspel, 493 F.3d at 578–79. The “objective” is determined by the “mat-

ter currently before [the court].” Id. at 579. 

Currently, Nevada and NRC are aligned to the end of Nevada’s protectable in-

terests, and Nevada offers the Court no evidence or reason to believe that its pro-

tectable interests diverge from those of NRC in any way. NRC has no legal right to 

oppose the proceeding it is charged with undertaking. Nevada has no right to thwart, 

stall, or otherwise obstruct the NRC proceeding. NRC is charged with providing a 

fair proceeding, and Nevada is entitled to participate in that fair proceeding. 

                                                
4 See NRC’s description of “The Hearing Process,” available at https://www.nrc.gov/about-

nrc/regulatory/adjudicatory/hearing-pro.html. “Hearings are conducted in accordance with the 
Rules of Practice established in 10 CFR Part 2 of NRC’s regulations.” Id. The ALSB will hold a 
“full and fair hearing” where “[t]he judges have no stake in the outcome of a proceeding, and 
reach objective decisions based on the record.” Id. In fact, the ALSB judges “are independent from 
the NRC staff.” Id. 

5 Appeals are governed by 10 C.F.R. § 2.1015, the Administrative Procedure Act, 5 U.S.C. 
§ 701 et seq., and the Nuclear Waste Policy Act, 42 U.S.C. § 10139. 

      Case: 17-60191      Document: 00513965625     Page: 10     Date Filed: 04/24/2017



 

9 

 

But if slivers of daylight appear between Nevada’s protectable interests in the 

NRC proceedings and the position that NRC takes before the Court, Nevada’s in-

terests can be fully considered as an amicus curiae. To permit Nevada intervention 

permits the Court to become a new fora for Nevada’s crusade to scuttle Yucca 

Mountain as a repository. Nevada’s motion must be denied. 

B. NRC Adequately Represents Nevada Regarding the Needs Associ-
ated With Its Adjudicatory Processes. 

The Court presumes adequacy of representation when the Respondent is a 

“governmental agency” defending its own actions. Hopwood, 21 F.3d at 605. In those 

situations “a much stronger showing of inadequacy is required.” Id. (citing 7C 

Charles A. Wright & Arthur R. Miller, FEDERAL PRACTICE & PROCEDURE § 1909 

(1986) (requiring a “very compelling showing” to overcome the governmental pre-

sumption)). That is particularly true where the federal government is defending its 

actions and inactions—a task with which it is “well experienced.” Johnson v. City of 

Dall., 155 F.R.D. 581, 586 (N.D. Tex. 1994); accord Freedom from Religion Found., Inc. 

v. Geithner, 644 F.3d 836, 841 (9th Cir. 2011) (the presumption is “nowhere more 

applicable than in a case where the Department of Justice deploys its formidable re-

sources” to defend a federal law) (quotation marks and citation omitted). It is not 

enough to show that movants might make different legal arguments than the federal 

government. Nevada must “demonstrate[] adversity of interest, collusion, or non-

feasance” by the federal government. Haspel, 493 F.3d at 579 (quotation marks and 

citation omitted); see also Texas, 754 F.2d at 553 (stating the same standard). 
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By answering Texas’s Petition, NRC will soon provide a clear and cogent re-

sponse as to whether the adjudicatory proceedings regarding Yucca Mountain can 

be successfully and fairly completed within six to twelve months. And though the 

litigants before tribunals may not always agree with those that preside over proceed-

ings, NRC will hear Nevada’s voice and, of course, take into account its opinions. If 

Nevada is aggrieved by NRC’s representations and decisions, due process always 

awaits. 

This is more than enough to assess whether Nevada’s interests are adequately 

represented by NRC. Texas seeks reasonable equitable relief. Whether Texas’s pro-

posed timetable is reasonable will be informed by NRC, perhaps even DOE, and even 

Nevada (through NRC, or as amicus curiae). But Nevada’s current demand to be in-

volved fully in this proceeding, when its only true identifiable interest is in the pro-

ceeding over which NRC presides, is hardly a showing of inadequacy. Indeed, Ne-

vada does not allege any actual “adversity of interest,” Haspel, 493 F.3d at 579, be-

tween it and NRC. While Nevada claims that NRC “may have an incentive to . . . 

deprive Nevada of a fair opportunity to present its contentions and objections,” this 

unsupportable speculation, regarding an independent federal agency, and ALSB 

judges that operate independently of NRC, is insufficient to demonstrate adversity 

or nonfeasance—i.e., that NRC will “fail” to perform its “duty,” BLACK’S LAW DIC-

TIONARY (10th ed. 2014). Unpredictability, as its legal basis, weighs in favor of deny-

ing Nevada’s motion since showing adversity of interest requires “sharp disalign-

ment,” not slight imprecision. Edwards v. City of Hous., 78 F.3d 983, 1005 (5th Cir. 

1996). Here, the Court possesses no reason to conclude that NRC will do anything 
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but conduct fair and impartial proceedings, nor does the Court have any reason to 

believe that Nevada will be denied the due process to which it is entitled as to the 

element of NRC’s proceeding or adjudication with which it disagrees. 

Even if Nevada did show that its interests were actually adverse to NRC’s, it 

would still have to show “the particular way in which these divergent interests . . . 

impact[] the litigation,” Texas v. United States, 805 F.3d 653, 663 (5th Cir. 2015), 

and thereby prove that its interests “will not be represented” by NRC, Hopwood, 21 

F.3d at 605. Again, Nevada offers only unsupportable speculation, though it “must 

produce something more than speculation as to the purported inadequacy.” League 

of United Latin Am. Citizens v. Clements, 884 F.2d 185, 189 (5th Cir. 1989) (quotation 

marks and citation omitted). Indeed, Nevada’s speculation is a far cry from the kind 

of existing, particularized adversity where successful movants showed “significantly 

different” legal positions based on “disagreement” with the governmental defend-

ant that “ar[ose] directly from their divergent interests.” Texas, 805 F.3d at 662–63; 

see Wal-Mart Stores, Inc. v. Texas Alcoholic Beverage Comm’n, 834 F.3d 562, 569 (5th 

Cir. 2016); Brumfield v. Dodd, 749 F.3d 339, 346 (5th Cir. 2014); Edwards, 78 F.3d at 

1005–06. Here, with no real divergent interests, there are likewise no demonstrable 

disagreements. As a party to the NRC proceedings, Nevada has a protectable interest 

in the fairness of those proceedings, and due process following those proceedings. 

NRC, acting as a federal tribunal, has an interest in the same. 

Therefore, Nevada has articulated no reason why its and NRC’s symbiotic in-

terests in fair and adequate proceedings will not be adequately represented by NRC. 

See Texas, 754 F.2d at 553. Nevada does not dispute that the twin presumptions of 
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adequate representation apply here; it fails to allege the necessary elements to rebut 

those presumptions; and it fails to show any adversity of interest. Nevada’s motion 

to intervene should be denied. 

IV. The Court Should Limit Nevada’s Participation to Amicus Curiae 
Status. 

Nevada’s proposed intervention, beyond reiterating its well-documented policy 

objections to Yucca Mountain, does address one portion of Texas’s twelfth enumer-

ated remedial request—that the NRC complete the Yucca Mountain adjudicatory 

hearings “within the next six to twelve months.” Pet. 27. In this regard, Nevada 

claims the time periods proposed by Texas are too short and capable of “hamper[ing] 

Nevada’s ability to litigate its contentions and objections . . . .” Nev. Mot. 13. But 

Nevada does not need to be a party to this case to express those concerns. 

Instead, Nevada may easily express its concerns about time periods as an amicus 

curiae. See Texas, 754 F.2d at 553 (permitting utilities to present views as amicus cu-

riae). The Court may even permit Nevada to participate in a hearing about time pe-

riods as an amicus curiae. FED. R. APP. P. 29(a)(8). But the Court should not accord 

Nevada full party status just to express concerns about a part of one requested rem-

edy—concerns it can air at the appropriate time as an amicus curiae. Moreover, NRC 

is much better situated than Nevada to provide input on the appropriate length of 

adjudicatory proceedings. 

To the extent that the Court finds that Nevada’s participation as a party is re-

quired for the discussion about the NRC timelines, Nevada’s motion to intervene 

should be stayed until that time, and, if the Court grants it intervenor status, limited 
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to the topic of NRC timelines only. Staying Nevada’s motion and limiting its partic-

ipation saves judicial resources and does not prejudice Nevada. “The very purpose 

of intervention is to allow interested parties to air their views so that a court may 

consider them before making potentially adverse decisions.” Brumfield, 749 F.3d at 

345–46. Because Nevada’s expressed interests are largely political, and not legal, 

what Nevada seeks to add to the Court’s proceedings is a constant voice of objection 

to Congress’s policy choice over which the Court has no control. That prospect 

alone justifies denying intervention in toto and granting Nevada amicus curiae status. 

But if the Court is inclined to allow Nevada to intervene, it should stay consideration 

of its motion and limit Nevada’s participation to the topic of NRC timelines only. 
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Conclusion 

The Court should deny Nevada’s motion to intervene. Alternatively, the Court 

should stay consideration of Nevada’s motion and limit Nevada’s status until such 

time as it becomes proper to adjudicate the timelines associated with the proceedings 

pending before NRC. 

Respectfully submitted this 24th day of April, 2017. 
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