
April 24, 1996 .

EA 95-)16

Mr. B. Ralph Sylvia
Executive Vice President — Generation Business Group
Niagara Hohawk Power Corporation
Nine Mile Point Nuclear Station
P. 0. Box 63
Lycoming, NY 13093

SUBJECT: ENFORCEMENT CONFERENCE TO DISCUSS AN APPARENT VIOLATION OF
EMPLOYEE DISCRIMINATION RE(UIREHENTS (DOL CASE NO. 95-ERA-5)

Dear Mr. Sylvia:

This letter refers to the U.S. Department of Labor (DOL) Recommended Decision
and Order issued by Administrative Law Judge (ALJ) Gerald M. Tierney, on March
15, 1996, in the matter of a former ISEG (Independent Safety Engineering
Group) engineer v. Niagara Mohawk Power Corporation (NHPC). As you are aware,
the ALJ's decision found that the engineer was the subject of unlawful
employment discrimination, as prohibited by Section 211 of the Energy
Reorganization Act of 1974, as amended, and as prohibited by NRC regulations
in 10 CFR 50.7.

The ISEG Engineer filed a complaint with the DOL after NHPC terminated his
employment on February 15, 1994, as a senior engineer in the Unit 2 ISEG at the
Nine Mile Point Nuclear Station. The engineer alleged that his termination
was based on discrimination and in retaliation for his identifying and
reporting safety related concerns he brought to the attention of senior NHPC

management. After a DOL District Director found that the engineer's
termination was not based on discrimination, the engineer appealed the
decision to a DOL ALJ on November 1, 1994. A full evidentiary hearing before
the ALJ was conducted on December 20-21, 1994.

Based on NRC staff's review of the ALJ's March 15th decision, the termination
of the ISEG engineer in the above noted case is in apparent violation of 10
CFR 50.7. Therefore, this apparent violation is being considered for
escalated enforcement action in accordance with the "General Statement of
Policy and Procedure for NRC Enforcement Action" (Enforcement Policy), NUREG
1600 (60 FR 34381; June 30, 1995). The NRC is not issuing a Notice of
Violation at this time; you will be advised by separate correspondence of the
results of our deliberations on this matter. Also, please be aware that the
characterization of the apparent violation desci ibed in this letter may change
as a result of further NRC review.

As confirmed in a telephone conversation on April 23, 1996, between Hr. R.
Abbott of your staff, and Hr. B. Norris of this office, a predecisional
enforcement conference to discuss this apparent violation will be conducted on
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May 10, 1996 with the NRC at the Region I Office in King of Prussia,
Pennsylvania. The decision to hold an enforcement conference does not mean
'that the NRC has made a final determination that the violation occurred or
that enforcement action will be taken. The purposes of the conference are

to'iscussthe apparent violation, its cause and safety significance, to provide
an opportunity for you to present any corrective actions you may have taken or
plan to take to implement the ALJ's decision and to assure that NMPC employees
feel free to raise concerns, without fear of retaliation. The NRC requests
that NHPC address, at a minimum, the decisions and findings, reached by the
ALJ, as described on pages 17-19 of the Recommended Decision and Order.

In addition, the conference is an opportunity for you to provide any
information concerning your perspectives on: (1) the severity of the
violation; (2) the application of the civil penalty assessment process the NRC

considers when it determines the amount of a civil penalty that may be
assessed in accordance with Section VI.B,2 of the Enforcement Policy; and (3)
any other application of the Enforcement Policy to this case, including the
exercise of discretion in accordance with Section VII.

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of
this letter will be placed in the NRC Public Document Room (PDR). Should you
have any questions concerning this matter, we will be please to discuss them
with you.

Sincerely,

Original Signed By:

Richard W. Cooper, II, Director
Division of Reactor Projects

Docket No. 50-410
License No. NPF-69

Enclosure: Federal Register Notice (60 FR 34381, June 30, 1995)

cc w/encl:
R. Abbott, Vice President & General Manager-Nuclear
C. Terry, Vice President-Nuclear Engineering
H. McCormick, Vice President-Safety Assessment and Support
K. Dahlberg, General Manager-Projects
J. Conway, Unit 2 Plant Manager
D. Wolniak, 'Manager, Licensing
J. Warden, New York Consumer Protection Branch
G. Wilson, Senior Attorney
H. Wetterhahn, Winston and Strawn
Director, Energy E Water Division, Department of Public Service,

State of New York
C. Donaldson, Esquire, Assistant Attorney General, New York

Department of Law
J. Vinquist, HATS, Inc.
J. Spath, President, New York State Energy Research

and Development Authority
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10 CFR Part 2

Policy and Prooedure for Enforcement
Actions; Removai

AGENGY: Nuclear Regulatory
Commission.
ACTION: Policy statement.

%J~RY: The Nuclear Regulatory
Commission (NRC) is removing its
General Statement of Policy and
Procedure for Enforcement hctions
(Enforcement Policy) from the Code of
Federal Regulations because the
Enforcement Policy is not a regulation.
DATEs: This action is effective on June
30. 1995.

Submit comments on or before hugust
14. 1995. Comments received after this
date willbe considered ifit is practical
to do so but the Commission is able to
assure consideration only for comments
received on or before this date.
ADDRESSES: Send written comments to:
The Secretary of the Commission. U.S.
Nuclear Regulatory Commission.
Washington. DC 20555. hTTN:
Docketing and Service Branch. Hand
deliver comments to: 11555 Rockville
Pike. Rockville, Maryland. between 7:45
am and 4:15 pm. Federal workdays.
Copies of comments received may be
examtned at the NRC Public Document
Room. 2120 L Street. NW, (Lower
Level), Washington, DC.
FOR FURTHER IHFORSSATION CXWTACT:

James LiebefTnan. Director. Office of
Enforcement. U.S. Nuclear Regulatory
Commission. Washington, DC 20555
(301) 415-2741.
svppLEllENTARY tNFoRatATlcat: On May
13. 1994, the NRC's Executive Director
for Operations established a review
team to assess the NRC enforcement
program. The review team report.
NUREG-1525. 'hssessment of the

~ Cop> ~ e of NVREG-1S1$ may be peIcbaaed horn
Ihe SopeIinIendenI of Docuzaocna. U.S. Go~uneni
Printma Office. P.O Soa Steal. WaabfoSIoo. DC
lOOIS-reer Copiae an ateo aealtabfe tom Ibe
Nanonal TecIInioaf tnlocmation Seeetca. SlaS Port

a4 ~ 1 ~ Jca ~ syne ~ oyM e ~ II (ca>
report, in Recommendation 0. G-3.
recommended that the Enforceme
Policy be removed from the Code
Federal Regulations (CFR) because the
Enforcement Policy is not a regulation.

The NRC Enforcement Policy has
been codified at 10 CFR Part 2.
hppendix C to provide widespread
dissemination of the Commission's
Enforcement Policy. However, after the
Commission first published the
Enforcement Policy on October 7, 1980
(45 FR 66754). the Commission has
maintained that the NRC Enforcement
Poficy is a policy statefnant and not a
regulation. The Commission's reason for
having a policy statement rather than a
rule was explained in the Statement of
Considerations that accompanied the
publication of the 1982 Enforcefnent
Policy. The Commission stated then:

hn underlying basis of this policy that is
reflected throughout it Is that the
deferminauon of the appropriate sanction
requires the exercise of discretion such that
each enforcement action is tailofnd to the
particular factual situation. In view of the
discretion provided. the enforcement policy
is being adopted as a statement of gonerai
policy rather than as a regulation,
notwithstanding that the statement has been
promulgated with notice and comment
procedures. h general statement of policy
willpermit the Commission maximum
flexibilityin revi ~ ing the policy statement
and it is expected that the statement,
especially the supplement, willbe revised aa
necessary to reQoct changes in policy and
diroaion of the Commission (4 7 FR 9989:
March 9. 1992).

For the same reaaons, the Commission
continues to hold the view that the
Enforcement Policy is a policy
statement. However. at least one court.
in considering whether an enforcement
policy was ~ policy statement or a
regulation. noted that ifthe policy were

'ublishedin the CFJL it would be
properly treated as a regulation because
the CFR is reserved for documents
-having general applicability and legal

Royal Road. SprtnSffafd. Vitainfa 11181. A copy fe
aiao aeaf labia toe inapecIioa and copyinS fa a lee
in ibe NRC public DocIIInent Roan. 1110 1 SneeI.
NW. (lower level). WaahinSIon, DC 1OSSS-OOO1

~~~ <o" 1~ r.2a 533. 539 (D.C, CIr.
1986) citing 44 U.S.C. 1510 (1982)).

Therefore. because the Enforcement
Policy is not a regu)ation. the
Commission is removing it fram the
Code of Federal Regulations. Revision.
of the Enforcement Policy willcontinu
to be published in the Federal RegisteI

To ensure widespread disseminatior
the Enforcement Policy willbe pravidt
to licensees. made available on an
electronic bulletin board. and publishe
as NUREG-1600, -General Statement c
Policy and Procedure for NRC
Enforcement hctions."

Paperwl&k Reduction hct Statement

This policy statement contains no
information collecuon requirements
and, therefore. is not subject to the
Paperwork Reduction hct of 1980 (44
U.S.C. 3501 et seq.).

List ofSubjects in 10 CFR Part 2

hdministrative practice and
procedure. hntitrust, Byproduct
material. Classified information..
Environmental protection, Nuclear
materials,'Nuclear power plants and
reactors. Penalties, Sex discrimination
Source material ~ Special nuclear
material, Waste! reatment and disposa'.

PART 2—RULES Of PRACTICE FOR
DCHCHTKl UCENSIHO PROCEEDING
AND ISSUAHCK OF ORDERS

1. The authority citation for part 2
continues to read. in part. as follows:

huttaority: Secs. 161. 181. 68 Stat. 948.
953. as amended (42 U.S.C 2201. 2231): art
191. as amended. Pub. L 87W15. 76 SIal 4

(42 V.S.C 2241): aoc. 201. 88 Stat. 1242. as
amended (42 U.S.C. 5841)' '.
Appendix Cfo Part Z JRemovedJ

2. hppendix C to Part 2 is removed.
Dated at Rockviiia. MD. this 23rd day of

june. 1995.
For the Nucioar Regulatory Commission

John C. Hoyio,
Socretafy oflhe Commission.
(FR Doc. 9S-15951 Filed 6-29-95: 8:45 asr.

SLLscl coos ~IM



NUCLEAR REGULATORY
COMhISQON

.Revision ot the NRC Enforcement
Isollcy

'GEIICT: Nuclear Regulatory
Commission.
AcTIoII:Policy statement.

N2Ma4" A'r: As a result of an assessment
of the Nuclear Regulatory Commission's
(NRC) enforcement program. the NRC
has revised its General Statement of
Policy and Procedure for Enforcement
Actions (Enforcement Policy or Policy).
By e separate action published today in
the Federal Register. the Commission is
removing the Enforcement Policy from
the Code of Federal Regulations.
DATES: This action is effective ori June
30. 1995. while comments are being
received. Submit comments on or before
August 14. 1995. Additionally, the
Commission intends to provide an
opportunity for public comments after
this revised Enforcement Policy has
been in effect for about 16 months.
ADOAESSES: Send written comments to:
The Secretary of the Commission. U.S.
Nuclear Regulatory Commission.
Washington. DC 20555. ATTN:
Docketing and Service Branch. Hand
deliver comments to: 11555 Rockville
Pike, Rockville, Maryland. between 7:45
am and 4:15 pm. Federal workdays.
Copies of comments rtsceived may be
examined at the NRC Public Document
Room, 2120 L Stieet, NW. (Lower
Level). Washington, DC.
FOR FVIrTHEA IIIFOAMATIOHCOIrTACT:

James Lieberman. Director. Office of
Enforcement. U.S. Nuclear Regulatory
Commission, Washington. DC 20555,
(301) 415-2741.
SVPPLEMENTAAY IIIFOAMATKN:On Mey
13. 1994. the NRC's Executive Director
for Operations established a review
teem to assess the NRC enforcement
program. In its report (NUREG-1525,s
"Assessment of the NRC Enforcement
Program." April5. 1995). the review
team concluded that the existing NRC
~nforcement program, as implemented,
is appropriately directed toward
supporting the agency's overall safety
mission. This conclusion is reflected in
several aspects of the program:

~ The Policy recognizes that violations
have differing degrees of safety significance.

i Copiee ot 14URKC-l525 may be Purchased tiom
the 5uPeitni ends ni oi Docume nis. V.S: Government
Prtniina Office. Mail Stop SSOP. Washinaion. DC
2aea2-S22 a. CoPIes an also a vailabl ~ born the
laaitona I Technical tnionnaiion Service. S1as Pon
Royal Road. SprinSCi ~ Id. Viiatnia 22tat. A copy is
~ Iso availabl ~ Ior inspection and copyina for a fee
in ihe NRC Public Document Room. 1'i 20 L Srneh
tAV. ILower Level), Washinaion. DC 20SS~t.

*s reAec'ted in the severity levels. safety
signiiicance includes actual safety
consequence. potential safety corisequence.

'and regulatory significance. The use of
, graduated sanctions from Notices of
Violation to orders further ieflects the
varying seriousness of noncompliances.

~ The enforcement conference is an
important step in achieving 1 mutual
understanding of facts and issues before
making signiiicant enforcement decisions.
Although these conferences take time and
effort for,both the NRC 2nd licensees. they
generally, contribute to better decision-
making.

~ Enforcement actions deliver regulatory
messages properly focused on safety. These
messages emphasize the need for licensees to
identify and correct violations. to address the
root causes. and to be responsive to initial
opportunities to identify and prevent
violations.

~ The use of discretion and judgment
throughout the deliberative process
recognizes that enforcement of NRC
requirements does not lend itself to
mechanistic ueatment.

However, the Review Team found that
the existing enforcement program at
times provided mixed regulatory
messages to licensees. and room for
improvement existed in the
Enforcement Policy. The review
suggested that the program's focus
should be clarllied 'to:

~ Emphasize the importance of identifying
problems before events occur. 2nd of taking
prompt. comprehensive corrective action
when problems are identified:

~ Direct agency attention at licensees with
multiple enforcement actions in a relatively
short period: and

~ Focus on current performance of
licensees.

In addition, the review team found
that the process for assessing civil
penalties could be simplified to improve
the predictability of decision-making
and obtain batter consistency between
regions.

As a result of its review. the review
teem made several recommendations to
revise the NRC Enforcement Policy to

- produce an enforcement program with
clearer regulatory focus and mors
predictability. The Commission is
issuing this policy statement after
considering those recommendations and
the bases for them in NUREG-1525.

The more significant changes to the
current Enforcement Policy are
described below:

I. Intrtsductlon and Purpose

This section has been modified to
emphasize that the purpose and
objectives of the enforcement program
are focused on using enforcement
actions:

(1) As a deterrent to emphasize the,
importance of compliance with
requirements: end

l2) To encourage prompt
tiftcation and prompt.

2

prehensive correction of violations.

IV. Severity of Violations

Severity Level V violations have been
eliminated. The examples at that level
have been withdrawn fram the
supplements. Formal enforcement
actions willnow only be taken for
violations categorized at Severity Level
I to IV to better focus the inspection and
enforcement process on safety. To the
extent that minor violations are
described in an inspection re port. thev
willbe labeled as Non<ited Violations
(NCVs). When aiicensee does not take
corrective action or repeatedly or
willfullycommits a minor violation
such that a farmal respanse would be
needed. the violation should be
categorized at least,et e Severity Level
IV.

The NRC staff willbe reviewing the
severity level examples in the
supplements'over the next 6 months.
The purpose of this review is to ensure
the examples are appropriately focused
on safety significance. including
consideration of actual safety
consequence, potential safety
consequence, and regulatory
significance.

V. Predecisionai Enforcement
Conferences

Enfarcement conferences are being
renamed -predecisional enforcement
conferences.- These conferences should
be held for the purpose of obtaining
information to assist NRC in making
enforcement decisions when the agency
reasonably expects that escalated
enforcement actions willresult. They
should also normally be held if
requested by a licensee. In addition they
should normally be held before issuing
an order or a civil penalty to an
unlicensed individual.

In light of the changes to the
Enforcement Policy, the Commission
has decided to continue a trial program
ofconducting approximately 25 percent
ofeligible conferences open to public
observation pending further evaluation.
(See 57 FR 30762;July 10. 1992.and 59
FR 36796: July 19, 1994). The intent of
open conferences is not to maximize
public attendance, but is rather for
determining whether providing the
public with an opportunity to observe
the regulatory process is compatible
with the NRC's ability to exercise its
regulatory and safety responsibilities.
The provisians of the tria! program have
been incorporated into the Enforcement
Policy.
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A. Notice of Violation

This section was mod( fi~clari�
that the NRC may waive all or portions
oi' licensee's written response to a

Notice ol Violation to the extent
relevant information has already been
provided to the NRC in writing or
documented in a'n NRC inspection
rep>rt and is on the applicable docket
in the NRC Public Document Room.

B. CivilPenalty

1. Base CivilPenalty

Tables 1A and 1B have been revised.
In Table 1B the percentage for Severity
Level IVviolations has been deleted
since such violations willnot be subject
to civil penalties. Ifa violation that
would otherwise be categorized at a

Severity Level IV violation merits a civil
penalty because of its significance. the
violation would normally be categorized
at a Severity Level UI.

Table 1A has been simplified to
combine categories of licensees with the
same base penalty amounts. The base

penalty amounts have generally
remained unchanged. The revised
policy notes that the base penalties may
be adjusted on a case-by~se basis to
reflect the ability to pay and the gravity
of the violation. 10 CFR Part 35
licensees (doctors. nuclear pharmacies.
and other medical related licensees) are
comb'ined into an overall medical
category. based on the similarity of
hazards. Because transportation
violations for all licensees are primarily
concerned with the potential for
personnel exposure to radiation. the
violations in this area willbe treated the
same as those in the health physics area.

The $ 100.000 base civil penalty
amount for safeguards violations. which
applies to only two categories of
licensees. fuel fabricators and
independent fuel and monitored
retrievable storage installations. has
been deleted. The penalty amount for
sa feguards should be the same as for
other violations at these facilities. NRC
has not had significant saleguards
violations at these facilities. If the
penalty that would normally be assessed

for operational violations is not
adequate to address the circumstances
of the violation. then discretion would
be used to determine the appropriate
penalty amount.

The base civil penalty for "other-
materials licensees. currently set a0

$ 1000. has been increased to $ 5000. The
primary concerns for these licensed
activities are individual radiation
exposure and loss of control of material
to the environment, both of which

penalty. A $500 civil penalty for a

Severity Level IIIviolation (at 5 f
the Severity Level I base amour.'s
not reflect the seriousness of this ype
of violation for this category of licensee.
It is noted that with the revised
assessment approach, these licensees
willnot normally receive a civil penalty
ifprompt and comprehensive corrective
action is taken for isolated non-willful
Severity Level IQ violations.

2. CivilPenalty Assessment

This section has been renamed to
reflect that the process for assessiag
civil penalties has been substantially
changed. The revised process is
intended to:

~ Continue to emphasize compliance
in a manner that deters future
violations:

~ Encourage prompt identification
and prompt, comprehensive correction
of violations and their root causes:

~ Apply the recognition of good past
performance to give credit to a licensee
committing a non-willfulSL IQ
violation who has had no previous
significant violations during the past 2

years or 2 inspections (whichever is
longer):

~ Place greater attention on situations
of greater concern (i.e., where a licensee
has had more than one significant
violation in a 2-year or two-inspection
period. where cotTective action is less
than prompt and comprehensive, or
where egregious circumstances, such as

where it is clear that repetitiveness or
willfulness. are involved);

~ Streamline the NRC decisional
process in a manner that willpreserve
judgment and discretion. but will
provide a clear normative standard and
produce relatively predictable results
for routine cases: and

~ Provide clear guidance on applying
fewer adjusunent factors in various
types of cases, in order to increase
consistency and predictability.

Once a violation has been categorized
at a Severity Level m or above, the
assessment process considers lour basic
decisional points:

(1) Whether the licensee has had a

previous escalated enforcement action
during Ihe past 2 years or past 2

inspections, whichever is longer:
(2) Whether the licensee should be

given credit for actions related to
identification;

(3) Whether the licensee's corrective
actions may reasonably be considered
prompt and comprehensive: and

(4) Whether. in view of all the
circumstances. the case in question
warrants the exercise of discretion. As

described in the Enforcement Policy,

~ ~ v ~ ~ ~ Gal kvka)E41i41 [VI~ ~ ~ >

have several associated consideratio:
for any given case. However. the
outcome ol a case, absent the exercis
discretion. is limited to three results
civil penalty. a base civil penalty. or
base civil penalty escalated by

1009'.

Related Administrative hctions
The reference to related

administrative mechanisms have bee

replaced with related administrative
actions to clarify the documents as

actions.
'IL

Exercise ofDiscretion

The ability to exercise discretion i:
preserved with the revised policy.
Discretion is provided to deviate froi
the normal approach to either increa
or decrease sanctions where necessa:
to ensure that the sanction reflects ti
significance af the circumstances ani
conveys the appropriate regulatory
message. This section has been modi
to provide examples where it is
appropriate to consider civil penaltii
or escalate civil penalties
notwithstanding the normal assessm
process in Section Vlol the
Enforcement Policy. One significant
example to nota involves the loss of
source. This example'is being added
emphasize the importance of license
being aware of the location of their
sources and to recognize that there
should not be an economic advanta(
for inappropriate disposal or transfe
As to mitigation of sanctions for
violations involving special
circumstances. mitigation can be
considered ifthe licensee has
demonstrated overall sustained
performance which has been
particularly good. The levels of app:
for exercising discretion are describ
in this section. Finally. Table 2.
"Examples of Progressions of Escali
Enforcement Actions for Similar
Violations in the Same ActivityAre
Under the Same License," has been
withdrawn from the Enforcement
Policy. The guidance in that table i.
needed because tha policy is clear t

each case should be judged on its o

merits. especially those repetitive
vio)ation cases to which the table
applied.
VIG. Eaforcerneat Actions Involvii
Individuals

The Enforcement Policy has bee:

clarified to provide that some actic
normally to be taken against a licei
for violations caused by significan'f

wrongdoing by its employees.
contractors. or contractors employ
The Policy has also been modifiec
state that the nine factors in Sectic



on wnether enforcement action should
be taken against an unlicensed
individual as wall as the licensee.
Policy cunently uses these factors to
determine whether to take enforcement
action against an unlicensed person
rather than the licensee. These changes
are consistent with the intent of the
Commission in promulgating the rule on
de'i berate misconduct (56 FR 40664.
40666. August 15, 1991). Less

. significant cases may be treated as an'CV under Section VII.I3.1. h Letter of
Reprimand is not a sanction and is now
referred to as an administrative action
+insistent with Secuon VI.Dof the
Policy.

The Commission expects that the
changes to the Enforcement Policy
should result in an increase in the
protection of the public health and
safety by better emphasizing th'
prevention. detection. and correction of
violations before events occur with
impact on the public. In about 2 years
the Commission intends to review the
Enforcement Policy. In that regard, it is
expected that in about 18 months an
opportunity willbe provided to receive
public comments on the
implementation of this Policy.
General Statement ofPolicy and
Procedure for NRC Enforcement
Actions
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Preface

The following statement ofgeneral
policy and procedure explains the
enforcement policy and procedures of
the U.S. Nuclear Regulatory
Commission (NRC or Commission) and
the NRC staff (staff) in initiating
enforcement actions. and of the
presiding officers and the'Commission
in reviewing these actions. This
statement is applicable to enforcement
in matters involving the radiological
health and safety of the public.
including employees'ealth and safety,
the common defense and security, and
the environment.i This statement of
general policy and procedure willbe
published as NUREG-1600 to provide
widespread dissemination of the
Commission's Enforcement Policy.
However. this is a policy statement and
not a regulation. The Commission may
deviate from this statement of policy
and procedure as appropriate under the
circumstances of a particular case.

I. Introduction and Purpose

The purpose of the NRC enforcement
program is to support the NRC's overall
safety mission in protecting the public
and the environment. Consistent with
that purpose, enforcement action should
be used:

~ hs a deterrent to emphasize the
Importance of compliance with
requirements, and

~ To encourage prompt identification
and prompt, comprehensive correction
of violations.

Consistent with the purpose of this
program, prompt and vigorous
enforcement action willbe taken when
dealing with licensees, vendors.a
contractors, and their employees, who
do not achieve the necessary meticulous
attention to detail and the high standard

'nlilrual enfOCCemenl mall ari willbe daall
wiih on ~ caseky~ basis.

sThe tenn "vendor" as used in this policy means
a supplier of produns or services lo be used in an
NRC licensed faciiilyor aaivuv

« ~ ve ~ ~ i ~ w wa w I ~ a~ vie vhi cxp4Xa
Each enforcement action is dependent

the circumstances of the case and
uires the exercise of discretion alter

consideration of these policies and
rocedures. In no case. however. will

icensees who cannot achieve and
maintain adequate levels of protection
be permitted to conduct licensed
activities.

O. Statutory Authority and Procedural
Framework

A. Sfafufory Avthority
The NRC's enforcement jurisdiction is

drawn from the Atomic Energy hct of
1954. as amended. and the Energy
Reorganization Act (ERA) of 1974. as
amended.

Section 161 of the htomic Energy hct
authorizes the NRC to conduct
inspections and investigations and to
issue orders as may be necessary or
desirable to promote the common
defense and security or to protect health
or to minimize danger to life or
property. Section 186 authorizes the
NRC to revoke licenses under certain
circumstances (e.g., for material false
statements. in response to conditions
that would have warranted refusal of a

license on an original application. for a
licensee's failure to build or operate a

facility in accordance with the terms of
the permit or license, and for violation
of an NRC regulation). Section 234
authorizes the NRC to impose civil
penalties not to exceed $ 100,000 per
violation per day for the violation of
certain specified licensing provisions of
the Act. rules, orders, and license terms
implementing these provisions. and for
violations for which licenses can be
revoked. In addition to the enumerated
provisions in section 234, sections 84
and 147 authorize the imposition of
civil penalties for violations of
regulations implementing those
provisions. Section 232 authorizes the
NRC to see'k injunctive or other
equitable relief for violation of
regulatory requirements.

Section 206 of the Energy
Reorganization hct authorizes the NRC
to impose civil penalties for knowing
and conscious failures to provide
certain safety information to the NRC.

Chapter 18 of the Atomic Energy Act
provides for varying levels of criminal

'TM poilvprteakly d~ih cl s of
NRC licensees and applicanls fol NRC licenses.
Tbese fore. lhe tean "liceruee- is used lhrou ghoul
lhe poiicy. However. In those cases where lhc NRC
delennines lhal il ts appnsprfal ~ lo lake
~ nfoicemeiii anion againsi a non liceiuce oi
individual, ihe guidance in lhis policy willbe used
as applicabfe. Specific guidance regasding
cnfoiccmcnl anioa againss individuais and ron.
licciisees is addressed in Seaions Vliiand X
scspcaiveiy.



the Act and regulations or orders issued
under sections 65 ~ 161(b). 1~ or
161(o) of the Act. Section 2~vides
that criminal penalties may be imposed
on certain individuals employed by
firm constructing or supplying basic
components of any utilization facility if
the individual knowingly and willfully
violates NRC requirements such that a
batiic component could be significantly
impaired. Section 235 provides that
criminal penalties may be imposed on
persons who interfere with inspectors.
Section 236 provides that criminal
penalties may be imposed on persons
who attempt to or cause sabotage at a
nuclear facility or to nuclear fuel.
Alleged or suspected criminal violations
of the Atomic Energy Act are referred to
the Department of Justice for
appropriate action.
B. Procedural Framework

Subpart B of 10 CFR part 2 of NRC's
wgulations sets forth the procedures the
NRC uses in exercising ils enforcement
authority. 10 CFR 2.201 sets forth the
procedures for issuing notices of
violation.

The procedure to be used in assessing
civil penalties is set forth in 10 CFR
2.205. This wgulation provides that the
civil penalty process is initiated by
issuing a Notice of Violation and
Proposed Imposition of a Civil Penalty.
The licensee or other person is provided
an opportunity to'contest in writing the
proposed imposition of a civil penalty.
After evaluatiol. of the response. the
civil penalty may be lnitigated. remitted,
or imposed. An opportunity is provided
for a hearing ifa civil penalty is
imposed. Ifa civil penalty is not paid
following a hearing or ifa hearing is not
requested. the matter may be wfelred to
the V.S. Department of Justice to
instilute a civil action in District Court.

The procedure for issuing an order to
institute a proceeding to modify.
suspend. or revoke a license or to take
other action against e licensee or other
person subject to the jurisdiction of tha
Commission is set forth in 10 CFR
2.202. The licensee or any other person
adversely affected by the order may
request a hearing. The NRC is
authorized to make orders immediately
effective ifrequired lo protect the public
health. safety. or interest, or ifthe
violation is willful.Section 2.204 sets
out the pr'oceduws for issuing a Demand
for information (Demand) to a licensee
or other person subject to the
Commission's jurisdiction for the
purpose of determining whether an
order or other enforcement action
should be issued. The Demand does not

must answer a Demand. An unlice sed
person may answer a Demand b er
providing the requested informa r
explaining why the Demand should not
have been issued.

oil% ~ ~ ~ ~ I I

'The term -escalated enforcemem action- as
used in this policy means a Notice ol Violation or
civil penalty for any Severity Level l. G. or ill
violation (or problem) or any oroer based upon a

violation.

III.Responsibilities
The Executive Director for Operations

(EDO) and the principal enforcement
officers of the NRC. the Deputy
Executive Director for Nuclear Material
Safety. Safeguards and Operations
Support (DEDS) and the Deputy
Executive Director for Nuclear Reactor
Regulation, Regional Operations, and
Research (DEDR), have been delegated
the authority to approve or issue all
escalated enforcement actions.'he
DEDS is responsible to the EDO for the
NRC enforcement programs. The Oflice
of Enforcement (OE) exercises oversight
of and implements the NRC
enforcement programs. The Director,
OE, acts for the Deputy Executive
Directors in enforcement matters in
their absence or as delegated.

Subject to the oversight and direction
of OE, and with the approval of the
appropriate Deputy Executive Director.
where necessary. the regional offices
normally issue Notices of Violation and
proposed civil penalties. However.
subject to the same oversight as the
regional offices, the Oflice of Nuclear
Reactor Regulation (NRR) and the Office
of Nuclear Material Safety and
Safeguards (NMSS) may also issue
Notices of Violation and proposed civil
penalties for certain activities.
Enforcement orders are normally issued
by a Deputy Executive Director or the
Director, OE. However. orders may also
be issued by the EDO. especially those
involving the more significant matters.
The Directors of NRR and NMSS have
also been delegated authority to issue
orders. but it is expected that normal
use of this authority by NRR and NMSS
willbe confined to actions not
associated with compliance issues. The

'irector.Office of the Controlier, has
been delegated the authority to issue
orders whew licensees violate
Commission regulations by nonpayment
of license and inspection fees.

In recognition that the regulation of
nuclear activities in many cases does
not lend itself to a mechanistic
treatment. judgment and discretion
must be exercised in determining the
severity levels of the violations and the
appropriate enforcement sanctions,

«v toiaiion. or to propose or .rnpose
civil penalty and the amount of this...
penalty. after consiaering th» genera
principles of this statement of

polic'nd

the technical significance of the
violations and the surrounding
circumstances.

Unless Commission consultation o
notification is required by this polic)
the staff may depart, where warrantei
the public's interest. from this policy
provided in Section VII."Exercise of
Enforcement Discretion." The
Commission willbe'rovided writter,
notification of all enforcement action
involving civil penalties or orders. Ti
Commission willalso be provided
notice in those cases whew discrefior
exercised as discussed in Section
VII.B.6. In addition. the Commission
willbe consulted prior to taking actic
in the following situations (unless the
urgency of the situation dictates
immediate action):

(1) An action affecting a licensee's
operation that requires balancing the
public health and safety or common
defense and security implications of r
operating with the potential radtciogi.
or other hazards associated with
continued operation:

(2) Proposals to impose civil penalt
in amounts greater than 3 times the
Severity Level I values shown in Tabi
1A:

(3) Any pro'posed enforcement actic
that involves a Severity Level I
violation:

(4) Any enforcement action thal
involves a finding of a material false
statement:

(5) Exercising discretion for ma:ters
meeting the criteria of Section VllA.1
for Commission consultation:

(6) Refrain)ng from taking
enforcement action for matters meeli.-
the criteria of Section VII.B.2:

(7) Any proposed enforcement actic
that involves the issuance of a civil
penalty or order to an unlicensed
individual or a civil penalty to a
licensed reactor operator:

(8) Any action the EDO believes
warrants Commission involvement:

(9) Any proposed enforcement case
involving an Office of Investigation (C

report where the staff (other than the
staff) does not arrive at the same
conclusions as those in the Ol report
concerning issues of intent ifthe
Director of Ol conc)udes that
Commission consultation is warranie
and

(10) Any proposed enforcement ac:
on which the Commission asks to be
consulted.



usu t~ptue alta curve na guioance Ln
determining the appropriate severity

'evel for violations in each of the eigh
activity areas. However, the examples .

are neither exhaustive nor controlhng.
In addition. these examples do not
create new requirements. Each is
designed to illustrate the significance
that the NRC places on a particular type
of violation of NRC requirements. Each
of the examples in the supplements is
predicated on a violation of a regulatory

uirement.
he NRC reviews each case being

considered for enforcement action on its
own merits to ensure that the severity of
a violation is characterized at the level
best suited to the sigzlificince of the
particular vio)ation. In some cases,
special circumstances may wazrant an
adjustment'to the severity level
categorization.

h. hggregofion of Violations

,h group of Severity Level IV
violations may be evaluated in the
aggregate and assigned a single.
increased severity level. thereby
resulting in a Severity Level GI problem.* ifthe violations have the same
underlying cause or programmatic
deficiencies. or the violations
contributed to or were unavoidable
consequences of the underlying
problem. Normally. Severity Level 0
and GI violations aze not aggregated into
a higher severity level.

The purpose of aggregating violations
is to focus the licensee's attention on the
fundamental underlying causes for
which enforcement action ap pears
warranted and to reflect the fact that
several violations with a common cause
may be more significant collectiveiy
than individually and may therefore.
warrant a more substantial enforcement
action

B. Repetitive Violations
The severity level of a Severity Level

IVviolation may be increased to
Severity Level GI. Ifthe violation can be
considered a repetitive violation 2 The
purpoee of esca)ating the severity level
of a repetitive violation is to
acknowledge the added significance of
the situation based on the licensee's
failure to implement effective corrective
action for the previous violation. The
decision to escalate the severity level of

'Tbe tenn -capacitive vfo)ation" or -slml4r
vfo4ttoa" as used in this policy statotnont means
a vlo4tlon that eaaaoaab)y cauld hare been

. pterented by a Ikoasoe's conecttvo action far a

ptevtaus rioiatiaa nanna))y occutting It) w)thin
ihe past 2 yeoss of the Inspection at issue. ot I2) the
period within tbe 4si two inspections. «hicherot

~ is longer.

s Tbe tetm -tequltenwnt" as used in th4 policy
means a 4gsl)y biadiag tequitecaoat such as ~
ststut ~ . tegu4tfoa. Ikenoe condition. technical
speci))cotton. or order.

~ A HonCitod Vio4tlon pSCV) is a viofatfoa that
bas aot boon fonna)ised tata a ie cFz 2.20t rsorice
of Vio4tian,

Regulatory zequireznents s have
varying degrees of safety. safegu or
environmental significance. The
the relative importance of each
violation, including both the technical
significance and the regulatory
significance is evaluated as the first step
in the enforcement process.

Consequently, for purposes of formal
enforcement action, violations are
normally categorized in terms of four
levels of severity, to show their relative
importance within each of the following
eight activity azetts:

I. Reactor Operst)otts:
II. Feei))ty Constzttctioa:
III. Sa fegu are)s:
)V. Hea) th Phys)cs:
V. Transportation:
V). Fuel Cycle and Materials Operations:
V)I. Miseel)attaous Matters: and
Vill.Emetlency Preparedness

Licensed activities willbe placed in
the activity area most suitable, in light of
the particular violation involved
including activities not directly covered
by one of the above listed areas. e.g.,
export license activities. Within each
activity area. Severity Level I has been
assigned to violations. that are the most
significant and Severity Level IV
violations are the least significant.
Severity Level I and 0 ~lations aze of
very significant regulatory concern. In
general, violations that are included in
these severity categories involve actual

, or high potential impact on the public.
Severity Level GI violations are cause
for significant regulatory concern.,
Severity Level IV vioiations aze less
serious but are of more than minor
concern; i.e., if left uncorrected. they
could lead to a more serious concern.

The Commission recognizes that there
are other violations of minor safety or
environmental concern which are below
the level of significance of Severity
Level IV violations. These minor
violations are not the subject of formal
enforcement action and are not usually
described in inspection reports. To the
extent such violations are described.
they are noted as NogLWted Violations.a

Comparisons of significance between
activity areas are Inappropriate. For
example. the imznediacy of any hazard
to the public associated with Severity
Level I violations in Reactor Operations
is not directly comparable to that
associated with Severity Level I
violations in Facility Construction.

circumstances. suczt as. but not liznit'ed
to, the number of times the violation hits

. the similarity of the violations
and their zoot causes. the adequacy of
previous corrective actions, the period
of time between the violations, and the
significance of the violations.

C. WillfulViolations
Willfulviolations aze by definition of

icular concern to the Commission
LLse Lts regilldtory program is based

on licensees and their contractors,
employees. and agents acting with .

integrity and conununicating with
candor. Willfulviolations cannot be
tolerated by either the Commission or g
licensee. Licensees are expected to take
significant remedial action in
responding to willfulviolations
commensurate with the circumstances
such that it demonstrates the
seriousness of the violation thereby
creating a deterrent effect within the
licensee's organization. hlthough
removal of the parson is not necessariiv
required. substantial disciplinary actiorl
is ex pected.

Therefore, the severity level of a

violation may be increased ifthe
circumstances surrounding tha matter
involve careless disregard of

uirements, deception. or other
in 'cations of willfulness. The term
"willfulness" as used in this policy
embraces a s pectzum of violations
ranging fmm deliberate intent to violate
or falsify to and including careless
disregard for requizements. Willfulness
does not Inc)ude acts which do not rise
to the level ofcareless disregard. e.g..
inadvertent clerical errors in a

document submitted to the NRC. In
determining the specific severity level
of a violation involving willfulness,
consideration wi0 be given to such
factors as the position and
responsibilities of the person involved
in the vio)ation (e.g.. licensee official"
or non-supervisory employee) ~ the
significance of any underlying violation.
the intent of the violator (i.e.. careless
disregard or deliberateness), and the
economic or other advantage. ifany.
gained as a result of the violation. The
relative weight given to each of these

'bo
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factors in amving at the appropriate
severity level willbe dependen

"
the

circumstances of the violation.
However, ifa licensee refuses t rrect
'a minor violation within a reasonable
time such that it willfullycontinues. the
violation should be categorized at least
at a Severity Level IV.

D. Violations ofReporting Rat)uirements

Tl e NRC expects licensees to provide
complete. accurate. and timely
information and reports. hccordingly,
unless otherwise categorized in the
Supplements. the severity level of a
violation involving the failure to make
a required report to the NRC willbe
based upon the significance of and the
circumstances surrounding the matter
that should have been reported.
However. the severity level of an
untimely report. in contrast to no report.
may be reduced depending on the

'ircumstances surrounding the matter.
h licensee willnot normally be cited for
a failure to report a condition or event
unless the licensee was actually aware
of the condition or event that it failed
to report. h licensee will.on the other
hand. normally be cited for e failure to
riport a condition or event if the
licensee knew of the information to'be
reported. but did not recognize that it
was required to make a report.

~ V. Pred ecisional Enforcement
Conferences

Whenever the NRC has learned of the
existence of a potential violation for
which escalated enforcement action
appears to be warranted. or recurring
nonconformance on the part of a

vendor. the NRC may provide an
opportunity for a predecisional
enforcement conference with the
licensee. vendor. or other person before
taking enforcement action. The purpose
of the conference is to obtain
information that willassist the NRC in
determining the appropriate
enforcement action. such as: (1) h
common understanding of facts. root
causes and missed opportunities
associated with the apparent violations,
(2) a common understanding of
corrective action taken or planned, and
(3) a common understanding of the
signifiicance of issues and the need for
lasting comprehensive corrective action.

If the NRC concludes that it.has
sufiicient information to make an
informed enforcement decision. a
conference willnot normally be held
unl'ess the licensee requests it. However.
an opportunity for a conference will
normally be provided before issuing an
order based on a violation of the rule on
Deliberate Misconduct or a civil penalty
to an unlicensed person. Ifa conference

is not held, the licensee willnormally
be requested to provide a written
response to an inspection report. if
issued. as to the licensee's views on e
apparent violations and their root
causes and a description of planned or
implemented corrective action.

During the predecisiona) enforcement
conference",the licensee, vendor, or
other pefsorls willbe glverl an
opportunity to provide information
consistent with the purpose of the
conference. including an explanation to
the NRC of the immediate corrective
actions (ifany) that were taken
following Identificatlon of the potential
violation or nonconformance and the
long. term comprehensive actions that
were taken or willbe taken to prevent
recurrence. Licensees. vendors. or other
persons willbe told when a meeting is
a predecisional enforcement conference.

h predecisional enforcement
conference is a meeting between the
NRC and the licensee. Conferences are
normally held in the regional offices
and are not norma)ly open to public
observation. However. a trial program is
being conducted to open approximately
25 percent of all eligible conferences for
public observation, i.e.. every fourth
eligible conference involving one of
three categories of licensees (reactor.
hospital, and other materials licensees)
willbe open to the public. Conferences
willnot normally be open to the public
ifthe enforcement action being
contemplated:

(1) Would be taken against an
individual. or ifthe action. though not
taken against an individual, turns on
whether an individual has committed
wrongdoing;

(2) Involves significant personnel
failures where the NRC has requested
that the individual(s) involved be
present at the conference;

(3) Is based on the findings of an NRC
Office of Investigations report: or

(4) Involves safeguards mformation.
Privacy hct information. or information
which could be considered proprietary;

In addition. conferences willnot
normally be open to the public if:

(5) The conference involves medical
misadministrations or overexposures
and the conference cannot be conducted
without disclosing the exposed
individual's name; or

(6) The conference willbe conducted
by telephone or the conference willbe
conducted at a relatively small
licensee's facility.

Notwithstanding meeting any of these
criteria. a conference may still be open
ifthe conference involves issues related
to an ongoing adludl~tory proceeding
with one or more intervenors or where
the evidentiary basis for the conference

is a matter of public record. such as an
nby

Department of Labor. In addition. with
the approval of the Executive Director
for Operations. conferences willnot be
open to the public where good cause has,
been shown after balancing the benefit
of the public observation against the
potential impact on the agency's
enforcement action in a particular case.

hs soon as it is determined that a
conference willbe open to public
observation. the NRC willnotify the
licensee that the conference willbe
open to public observation as part of the
agency's trial program. Consistent with
the agency's policy on open meetings.
"Staff Meetings Open to Public."
published September 20. 1994 (59 FR
48340). the NRC intends to announce
open conferences normally at least 10
working days in advance of conferences
through (1) notices posted in the Public
Document Room. (2) a toll-free
telephone recording at 800-952-9674.
and (3) a toll.free electronic bulletin
board at 800-952-9676. In addition. the
NRC willalso issue a press release and
notify appropriate State liaison officeis
that a predecisional enforcement
conference has been scheduled and that
it is open to public observation.

The public attending open
conferences under the trial program may
observe but not participate in the
conference. It is noted that the purpose
of conducting open conferences under
the trial program is not to maximize
public attendance. but rather to
determine whether providing the public
with opportunities to be informed of
NRC activities is compatible with the
NRC's ability to exercise its regulatory

.and safety responsibilities. Therefore.
members of the public willbe allowed
access to the NRC regional offices to
attend open enforcement conferences in
accordance with the "Standard
Operating Procedures For Providing
Security Support For NRC Hearings hnd
Meetings," published November 1. 1991
(56 FR 56251). These procedures
provide that visitors may be subject to
personnel screening. that signs, banners.
posters. etc.. not larger than 18" be
permitted. and that disruptive persons
may be removed.

Members of the public attending open
conferences wiiibe reminded that (1)
the apparent violations discussed at
predecisional enforcement conferences
are subject to further review and may be
subject to change prior to any resulting
enforcement action and (2) the
statements of views or expressions of
opinion made by NRC employees at
predecisional enforcement conferences.
or the lack thereof, are not intended to
represent final determinations or beliefs,
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be provided an opportunity to submit
written comments concerning the t~
program anonymously to the region~
.office. These comments willbe
subsequently forwarded to the Director
of the Office of Enforcement for review
and consideration.

When needed to protect the public,
health and safety or common defense
ant'ecurity. escilated enforcement
action. such as the issuance of an

. immediately effective order, willbe
taken before the conference. In these
cases, a conference may be held after the
escalated enforcement action is taken.

VI. Eaforcetneat hctioaa
This section describes the

enforcement sanctions available to the
NRC and specifies the conditions under
which each may be used. The basic
enforcement sanctions are Notices of
Violation, civil penalties, and orders of
various types. As discussed further in
Section VI.D. related administrative
actions such as Notices of

.Nonconformance. Notices of Deviation,
Confirmatory Action Letters. Letters of
Reprimand, and Demands for
Information are used to supplement the
enforcement program. In selecting the
enforcement sanctions or administrative
actions. the NRC willconsider
enforcement actions taken by other
Federal or State regulatory bodies
having concurrent jurisdiction. such as
in transportation matters. Usually.
whenever a violation of NRC
requirements of more than a minor
concern is identified. enforcement
action is taken. The nature and extent of
the enforcement action is intended to
reflect the seriousness of the violation
involved. For the vast majority of
violations, a Notice of Violation or a
Notice of Nonconformance is the normal
action.

A. Notice of Violotion
A Notice of Violation is a written

notice setting forth one or more
violations of a legally binding
requirement. The Notice of Violation
normally requires the recipient to
provide a written statemeat describing
(1) the reasons for the violation or, if
contested, the basis for disputing the
violation: (2) conective steps that have
been taken and the results achieved; (3)
corrective steps that willbe taken to
prevent recutTence: and (4) the date
when fullcompliance willbe achieved.
The NRC may waive all or portions of
a written response to the extent relevant
infortnation has already been provided
to the NRC in writing or documented in
an NRC inspection report. The NRC may
require responses to Notices of Violation
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under oath willbe required only in
connection with Severity Level I ~ II, or ~

IIIviolations or orders.
The NRC uses the Notice of Violation

as the usual method for formalizing the
'existence of a violation. Issuance of a
, Notice of Violation is normally the only

enforcement actioti taken. except in
cases where the criteria for issuance of
civil penalties and orders. as set forth in
Sections VI.B and VI.C, respectively. are
met. However, special circumstances
regarding the violation findings may
warrant discretion being exercised such
that the NRC refrains from issuing a
Notice of Violation. (See Section VD.B.
"Mitigation of Enforcement Sanctions.")
In addition. licensees are not ordinarily
cited for violations resulting from
matters not within their control. such as
equipment failures that were not
avoidable by reasonable licensee quality
assurance measures or management
controls. Generally. however, licensees
are held'responsible for the acts of their
etnployees. Accordingly. this policy
should not be construed to excuse
personnel errors.

8. CivilPenalty
h civil penalty is a monetary penalty

that may be imposed for violation of (1)
certain specified licensing pr'ovisions of
the Atomic Energy hct or
supplementary NRC rules or orders: (2)
any requirement for which a license
may be revoked: or (3) reporting
requirements under section 206 of the
Energy Reorganization hct. Civil
penalties are designed to deter future
violations both by the involved licensee
as well as by other licensees conducting
similar activities and to emphasize the
need for licensees to identify violations
and take prompt comprehensive
corrective acti on.

Civil penalties are considered for
Severity Level IIIviolations. In addition,
civil penalties willnormally be assessed
for Severity Level I and 0 violations and
knowing and conscious violations of the
reporting requirements of section 206 of
the Energy Reotganization hct.

Civil penalties are used to encourage
protnpt identification and prompt and
comprehensive correction of violations.
to emphasiz» compliance in a manner
that deters future violations, and to
serve to focus licensees'ttention on
violations of signi ficant regulatory
concern.

hlthough management involvement.
direct or indirect. in a violation may
lead to an increase in the civil penalty.
the lack of management involvement
may not be used to mitigate a civil
penalty. Allowingmitigation in the
latter case could encourage the lack of

niaaagement involvement >n hcensea
'tivitiesand a decrease in protection of

public health and safety.
. Base Civil Penalty

The NRC imposes different levels of
penalties for different severity level
violations and different classes of
licensees, vendors, and other persons.
Tables 1h and 1B show the base civil
penalties for various reactor. fuel cycle:
materials, and vendor programs. (Civil
penalties issued to individuals are
determined on a case-by~se basis.) The
structure of these tables generally takes
into account the gravity of the violation
as a primary consideration and the
ability to pay as a secondary
consideration. Generally. operations
involving greater nuclear material
inventories and greater potential
consequences to the public and licensee
employees receive higher civil
penalties. Regarding the secondary
factor ofability of various classes of
licensees to pay the civil penalties. it is
not the NRC's intention that the
economic impact of a civil penalty be so
severe that it puts a licensee out of
business (orders. rather than civil
penalties, are used when the intent is to
suspend or terminate licensed activities)
or adversely affects a licensee's ability
to safely conduct licensed activities.
The deterrent effect of civil penalties is
best served when the amounts of the
penalties take into account a licensee's
ability to pay. In determining the
amount of civil penalties for licensees
for whom the tables do not reflect the
ability to pay or the gravity of the
violation. the NRC willconsider as
necessary an increase or dectease on a
case.by~ basis. Normally. ifa
licensee can demonstrate financial
hardship. the NRC willconsider
payments over time, including interest.
rather than reducing the amount of the
civil penalty. However, where a licensee
claims financial hardship. the licensee
willnormally be required to address
why it has sufficient resources to safely
conduct licensed activities and pay
license and inspection fees.

2. CivilPenalty Assessment

In an effort to (1) emphasize the
importance of adherence to
requirements and (2) reinforce prompt
self. identification of problems and root
causes and prompt and comprehensive
correction of violations. the NRC
reviews each pro posed civil penalty on
its own merits and. after considering all
relevant circumstances, may adjust the
base civil penalties shown in Table 1A
and 1B for Severity Level i. G. and III
violations as described below.



The civil penalty assessment process
considers four decisional po~a)
Whether the licensee has ha~
previous escalated enforcement action
(regard)ess of the activity area) during
the past 2 years or past 2 inspections,
whichever is longer. (b) whether the
licensee should b~ given credit for
actions related to idanti6cation: [c)

whether the licensee's corrective actions
are prompt and comprehensive: a~)
whether. in view of all the
circumstances. the matter in question
requires the exercise of discretion.
Although each of these decisional
points may have several associated
considerations for any given case. the
outcome of the assessment process for

each violation or problem. absent the
exercise of discretion: is limited to on
of the following three results: no civil
penalty, a base civil penalty. or a base
civil penalty escalated by 100%. The
flowchart presented below is a graph t
representation of the civil penalty
asarsatnent process.
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o. Initialescaloted oction. W en the
NRC determines that a non- 'I
Severity Level IIIviolation o ttlem
has occurred. and the licensee has not
had any previous escalated actions
(regardless of the activity area) during
the past 2 years or 2 inspections.
whichever is longer. the NRC will
consider whether the licensee's
cor'rective action for the present
v.'olaUon or problem is reasonably
prompt and comprehensive (see the
discussion under SecUon VI.B.2.c.
below). Using 2 years as the basis for
~aaaaament is ex pected to cover most
situations. but considering a slightly
longer or shorter period might be

ted based on the circumstances
of a particular case. The starting point
of this period should be considered the .

date when the licensee was put on
notice of the need to take corrective
action. For a licensee. identified

'ioLtion or an event, this would be
. vrhen the licensee is aware that a

problem or violation exists requiring
corrective action. For an NRC.identified
violation. the starUng point would be
when the NRC puts the licensee. on
notice, which could be during the
inspection. at the inspection exit
meeting, or as part of post. inspection
communicati on.

Ifthe corrective action is judged to be
prompt and comprehensive, a Notice of
VioLUon normally should be issued
with no associated civilpenalty. Ifthe
correcUve action is judged to be less
than prompt and coinprehensive. the
Notice of Violation normally should be
issued with a base civilpenalty.

b. Credit for octions related ro
identi/ication. (1) lfa Severity Level I or
0 violation or a willfulSeverity Level III
violation has occurred-or if. during the
past 2 years or 2 inspections. whichever
is longer. the licensee has been issued
~ t least one other escalated action —the
civil penalty assessinent should
normally consider the factor of
idenUlcation in addition to corrective
action (eee the discussion under Section
VI.B.2.c. below). As to idenUfication,
the NRC should consider whether the
licensee should be given credit for
actions related to identification.

In each case. the decision should be
focused on identification of the problein
requiring corrective action. In other
words. although giving credit for
IdenU5cation and Corrective Action
sboukl be separate decisions, the
concept of Identification presumes that
the identi fier recognizes the existence of
a problem. and understands that
corrective action is needed. The
decision on identificatio requires
considering all the circumstances of
dentification including:

(i) Whether the problem requiri
corrective action was NRC-identi
licensee-identified, or revealed
an event

(ii) Whether prior opportunities
existed to identify the problem requiring
corrective action. and ifso. the age and
number of those opportunities:

(iii)Whether the problem was
revealed as the result of a licensee self.
monitoring effort. such as conducting an
audit. a test ~ a surveillance, a design
review. or troubleshooting;

(iv) For a problem revealed through
an event. the ease of discovery. and the
degree of licensee initiative in
identifying the root cause of the
problem and any associated violations:

(v) For NRC-identified issues, whether
the licensee would likely have
identified the issue in the same time-
period ifthe NRC had not been
involved;

(vi) For NRC.identified issues.
whether the licensee should have
identified the issue (and taken action)
earlier. and

(vii) For cases in which the NRC
identifies the overall problem requiring
corrective action (e.g., a programmatic
issue), the degree of licensee initiative
or lack of initiative in identifying the
problem or problems requiring
corrective actlofl.

(2) Although some cases may consider
all of the above factors. the importance
of each factor willvary based on the
type of case as discussed in the
followinggeneral guidance:

(i) Licensee-Identified. When a
roblem requiring corrective action is
icensee-identi fted (i.e.. identified

before the problem has resulted in an
event). the NRC should normally give
the licensee credit for actions related to
identification. regardless of whether
prior opportunities existed to identify
the problem.

(ii) Identified Through an
Event.'hen

a problem requiring corrective
action is identified through an event.
the decision on whether to give the

~ An -event.- as used hae. means ti) an event
characterised by an actire adverse impact on
~qul pment or personneh readily obvious by human
observation os instrurnentatlon. oc I? i a radiotogicai
impact on personnel oe tiw environment in excess
ot regu4tocy limits. such as an overexpoeuse. ~

release ot radioactive mst«iai above HRC limits. or
a lrws of radioactive nwter4I. For example. an
equipment failure discovered through a spill ot
liquid. a toud noise, the tailors to have a system
respond property. or an annunciator s4im would
be considered an eront: a system discovered to be
inoperab'4 through a document reriew would not.
Similariy. ii~ licensee d4covered. through
quarterly dosimetry readings. Ihst employees hsd
been insdequsteiy monitored ior radiation. the
issue would normally be considered iicensee
identified: however. ii the same dosirneuy readings
disciosed sn overes posure. the issue would be

consirtered an event.

licensee credit for actions related io
identification normally should consi
the ease of discovery, whether the ev
occurred as the result of a licensee sc

monitoring effort (i.e., whether the
licensee was "looking for the problen
the degree of licensee initiative in
identifying the problem or problems
requiring corrective action. and whet.
prior opportunities existed to idenU ft
the problem.

Any of these considerations may bt
overriding ifparticularly noteworthy
particuLrly egregious. For example. i
the event occtittred as the result of
conducting a surveillance or similar
self.monitoring effort (i.e., the lit~nse !
was looking for the problem), the
licensee should normally be given cre
for identification. As a second instanc
even if the problem was easily
discovered (e.g., revealed by a largo si
of liquid), the NRC may choose to giv»
credit because noteworthy licensee
effort was exerted in ferreting out the
root cause and associated violations. c

simply because no prior opportunitie»
(e.g., procedural cautions. post-
maintenance testing. quality control
failures, readily observable parameter
trends. or repeated or locked. in
annunciator warnings) exist'ed to
identify the probletn.

(iii)NRC-Identified. When e problei
requiring corrective action is NRC-
idenUfitsd, the decision on whether to
give the licensee credit for acUons
related to Identification should
normally be based on an additional
question: should the licensee have
reasonably identified the problem (ant

'akenaction) earlier?
In most cases. this reasoning may tx i

based simply on the ease of the NRC
inspector's discovery (e.g.. conductinf
walkdown. observing in the control
room, performing a confirmatory NRC
radiation survey, hearing a csvitating
pump, or finding a valve obviously ou
of position). In some cases, the
licensee's missed opportunities to
identify the problem might include a
similar previous violation, NRC or
industry noUces, internal audits. or
readily observable trends.

Ifthe NRC identifies the violation b
concludes that. under the
circumstances, the licensee's actions
related to Identification were not
unreasonable. the matter would be
treated as licensee-identified for
purposes of assessing the civil pena it;
In such cases. the question of
Identification credit shifts to whe:ht r !

the licensee should be penalized io:
NRC's identiiication of the problem

(iv) Mixed Identification. For -.-. ~ - t

identification situations (i.e.. whe
I

multiple violations exist. some 4 i



inc evaluation ol missea
pporlunities should normally depend
n,whether the information available to
e licensee should reasonably have
used action that would have

rovented the violation. Missed
p portunities is normally not applied
hero the licensee appropriately
viewed the opportunity for

pplication to its activities and
asonable action was either taken or

lanned to be taken within a reasonable
me. t.V
In some situations the missed

pportunity is a violation in itself. In
oao cases. unless the missed

pportunity is a Severity Level III
ioiation in itself. the missed
pportunity violation may.be grouped
ith the other violations into a single,
verity Level IO "problem." However,
the missed opportunity is the only

iolation. then it should not norma)ly be
unted twice (i.e.. both as the violation
d as a missed opportunity—"double
unting") unless the number of

pportunities missed was particularly
gni ficant.
The timing of the missed opportunity
ould also be considered. While a rigid

me-frame is unnecessary. a 2-year
eriod should generally be considered
r consistency in impiementation, as
e period reflecting relatively cunont
rforrnance.
(3) When the NRC determines that the

censoe should receive credit for
'ons related to Identification, the

vil penalty assessment should
rmally result in either no civil
nalty or a base civilpenalty, based on

hether Corrective hction is judged to
reasonably prompt and
mprohensive. When the licensee is
t given credit for actions related to
entification. the civilpenalty
sesament should normally result in a
otice of Violation with either a base
vil penalty or a base civil penalty

lated by 100%. depending on the
ality of Corrective Action. because the

censoe's perfonnance is clearly not
ptable.

c. Credit forprompt ond
mprohonsivo corrective action. The

urpoee of the Conoctive hction factor
to encourage licensees to (1) take the
mediate actions necessary u pon

iscovery of a violation that willrestore
fety and compliance with the )kenso,

lation(s). or other requirement(s);
d (2) develop and implement (in a

mely manner) the lasting actions that
illnot only prevent recunonce of the
iolation at issue, but willbe
propriately compr»hensive. given the

gnificance and complexity of the
'alation. to prevent occurrence of
iolalions with similar root causes.

iaonti'nea'. some ucensee-iaenuniu. or
where tho NRC prompted the licensee t '

take action that resulted in the
identification of the violation), the th
NRC's evaluation should normally ca
determine whether the licensee could . p
reasonably have been expected to o
idenlify the violation in the NRC's
absence. This determination should
consider. among other things. the timing
of tho NRC's discovery, the information
available to the licensee that caused the p
NRC concern, the specificity of the
NRC's concern. the scope of the
licensee's efforts. the level of licensee
resources given to the Investigation, and
whether the NRC's path of analysis had
been dismissed or was being pursued in
parallel by the licensee. 0

In some cases. the licensee may have
addressed the isolated symptoms of
each violation (and may have identified
the violations), but failed to recognise
the common root cause and taken the
necessary comprehensive action. Where
this is true. the decision on whether to
give licensee credit for actions related to
Identification should focus on
identification of the problem requiring
corrective ection (e.g.. the programmatic
breakdown). hs such. depending on the
chronology of the various violations. the
earliest of the individual,violations fo

might be considered missed
opportunities for the licensee to have
identified the larger problem.

(v) Missed Opportunities to Identify.
Missed opportunities include prior
notifications or missed opportunities to
identify or prevent violations such as (1)
through normal surveillances, audits. or
quality assurance (QA) activities: (2) be
through prior notice i.e.. specific NRC or
industry notification; or (3) through no
other reasonable indication of a ld
potential problem or violation. such as as
observations of employees and N
contractors. and failure to take effective ci
corrective steps. It may include findings esca
of the NRC. the licensee. or industry qu
made at other facilities operated by the li
licensee where it is reasonable to expect acce
the licensee to take action to identify or
prevent similar problems'at the facility co
subject to the enforcomont action at p
issue. In assessing this factor, ls
consideration willbe given to, among im
other things. tho opportunities available d
to discover the violation, the ease of sa
discovery, the similarity between the regu
violation and the notification, the ail
period of time between when the ti
violation occurred and when the w
notification was issued. the action taken v
(or planned) by the licensee in response ap
to the notification. and the level of si
management review that the notification vi
received (or should have received). v

Regardless of other ciicumstances
( pest enforcement history.

fication). the licensee's corrective
a ns should always be evaluated as
part of the civilpenalty assessment
process. hs a reflection of the
importance given to this factor. an NRC
judgment that the licensee's corrective
action has not boon prompt and
comprehensive willalways result in
issuing at least a base civi) pena) ty.

In assessing this factor. consideration
willbe given to the timeliness of the
corrective action (inc)uding the

romptness in developing the schedule
or long term corrective action). the

adequacy of the licensee's root cause
analysis for the violation, and. given the
significance and complexity of the
issue. the comprehensiveness of the
corrective action (i.e.. whether the
action is focused narrow)y to the
specific violation or broadly to the
general area of concern). Even in cases
when the NRC, at the time of the
enforcement conference, identifies
additional peripheral or minor
conoctive action still to be taken. the
licensee may be given credit in this area.
as long as the licensee's actions
addressed the underlying root cause arid
are considered sufficient to prevent
recurrence of the violation and similar
violations.

Normally. the judgment of the
adequacy of corrective actionC will
hinge on whether the NRC had to take
action to focus the licensee's evaluative
a'nd conoctive process in order to obtain
comprehensive corrective action. This
willnormally be judged at the time of
the enforcement conference (e.g.. by
outlining substantive additional areas
where carrecuve action is needed).
Earlier informal discussions between
the licensee and NRC inspectors or
management may result in improved
corrective action. but should nol
normally be a basis to deny credit for
Conoctive hction. For cases in which
the licensee does not get credit for
actions related to Identification because
the NRC identified the problem, the
assessment of the licensee's corrective
action should begin from the time when
the NRC put the licensee on notice of
the problem. Notwithstanding eventual
good comprehensive corrective action. if
immediate corrective action was not
taken to restore safety and compliance
once the violation was identified.
corrective action would not be
considered prompt and comprehensive.

Conective action for violations
involving discrimination should
normally only be considered
comprehensive ifthe licensee takes
prompt. comprehensive corrective
action that (1) addresses the broader
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TABLE 18.—BASE CIVIL PENALTIES
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Base ctva pen.
atty amount (Per-
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lated «l Tasse

IA)

C. Orders. An order is a written NRC
directive to modify. suspend. or revoke
a license: to cease and desist from a
given practice or activity: or to take such
other action as may be proper (see 10
CF R 2.202). Orders may also be issued
in lieu of, or in addition to, civil
penalties, as appropriate for Severity
Levell. 0, or GI violationL Otdirs may
be issued as follows:

1. License Modification orders are
issued when some change in licensee
equipment. procedures. personnel. or
management controls is necessaty.

2. Suspension Orders may be used:
(a) To remove a threat to the public

health and safety. common defense and
security. or the environment;

(b) To stop facilityconstruction when,
(i) Further work could preclude or

significantly hinder the identification or

environment ior raising safety concerns
in the workplace. and (2) provi~<
remedv for the particular disc tion
at issue.

d. Exercise ofdiscretion. As provided
in Section VU, "Exercise of Discretion.-
discretion may be exercised by either
escalating or mitigating the amount of
the civil penalty determined after
applying the civil penalty adjustment
.'Sctors to ensure that the proposed civil
penalty teflects the NRC's concern
regarding the violation at issue and that
it conveys the appropriate message to
the licensee. However. in no instance
willa civil penalty for any one violation
exceed $ 100,000 per day.

TABLE 1A.—Base Civil Penalties

correction of an improperly construcleri
safety. related system or component~

lii)The licensee's quality assuran~
program implementation is not adequate
to provide confidence that construction
activities are being properly carried out;

(c) When the licensee has not
responded adequately to other
enforcement action:

(d) When the licensee interferes with
the conduct of an inspection or
investigation; or

(e) For any reason not mentioned
above for which license revocation is
legally authorized.

Suspensiona may apply to all or part
of the licensed activity. Ordinarily, a
licensed activity is not suspended (nor
is a suspension prolonged) for failure to
comply with requirements where such
failure is not willfuland adequate
corrective action has been taken.

3. Revocation Orders may be used:
(a) When a licensee is unable or

unwilling to comply with NRC
uirements:

) When a licensee refuses to correct
a violation:

(c) When licensee does not respond to
a Notice of Violation where a response
was required:

(d) When a licensee refuses to pay an
applicable fee under the Commission's
tegu)ations: or

(e) For any other reason for which
revocation is authorized under section
186 of the Atomic Energy Act (e.g.. any
condition which would warrant refusal
of a license on en original application).

4. Cease and Desist Orders may be
used to stop an unauthorized activity
that has continued after notification by
the NRC that the activity is
unauthorized.

5. Orders to unlicensed persons.
including vendors and contractors. and
employees of any of them. are used
when the NRC has identified deliberate
misconduct that may cause a licensee to
be in violation of an NRC requirement
or whete incomplete or inaccurate
information is deliberately submitted or
where the NRC loses its reasonable
assurance that the licensee willmeat
NRC requirements with that person
involved in licensed activities.

Un)esa a separate response is
warranted pursuant to 10 CFR 2.201. a

Notice of Violation need not be issued
where an order ia based on violations
described in the order. The violations
described in an order need not be
categorized by severity level.

Orders are made effective
immediately. without prior opportunity
for hearing. whenever it is determined
that the public health, interest, or safety
so requires, or when the order is
responding to a violation involving

willfulness. Otherwise. a prior
opportunity for a hearin'g on the order ~

is afforded. For cases in which the YRr-
believes a basis could teasonably exist
for not taking the action as proposed.
the licensee willordinarily be afforded
an opportunity to show why the order
should not be issued in the proposed
manner by way of a Demand for
Information. (See 10 CFR 2.204)

D. Rc'tated administrative actions. ln
addition to the formal enforcement
actions, Notices of Violation, civil
penalties, and orders. the NRC also use.
administrative actions, such as Notices
of Deviation, Notices of t

Nonconformance. Confirmatory Action
Lelters, Letters of Reprimand. and
Demands for Information to supplenlen:
its enforcement program. The NRC
expects licensees and vendors to adhere
to any obligations and commitments
tesulting from these actions and willno
hesitate to issue appropriate orders to
ensure that these obligations and
commitments are met.

1. Notices of Deviation are written
notices describing a licensee's failure lo
satisfy a commitment where the
commitment involved has nol been
made a legally binding requirement. A
Notice of Deviation requests a licensee
to provide a written exp)enation or
statement describing corrective steps.
taken (or planned). the results achieved.
and the date when corrective action v il!
be completed..

2. Notices of Nonconformance are
written notices describing vendor's
failures to meet commitments

whir.l'ave

not been made legally binding
requirements by NRC. An example is a

commitment made in a procurenlet.l
contract with a licensee as required b)
10 CFR Part 50. Appendix B. Notices of
Nonconfotmances request non-licensees
to provide written explanations or
statements describing conective steps
(taken or p)armed), the results achieved.
the dates when corrective actions will
be completed. and measures taken to
preclude recurrence.

3. Confirmatoty Action Letters are
letters confirming a licensee's or
vendor's agreement to take certain
actions to remove significant concerns
about health and safety, aafeguatds. or
the environment.

4. Letters of Reprimand are letters
addressed to individuals subject to
Commission jurisdiction identifying a

significant deficiency in their
performance of licensed activities.

5. Demands for Information are
demands for information from licensees
or other persons for the purpose of
enabling the NRC to determine whether
an order or other enforcement action
should be issued.

l



Notwithstanding the normal guid
'ontained in this policy, as provid

Section III,"ReaponsibiUties," the
may choose to exercise discretion and
either escalate or mitigate enforcement
sanctions within the Commission's
statutory authority to ensure that the
resulting enforcement action
apptapriately reflects the level of NRC

,concern regarding the violation at issue
'and conveys the appropriate message to
the licensee.

A. Escajatiati ofEnforcement Sanctions

Tha NRC considers violations
'ategoriz»dat Severit Level I. Il, or III

to be of significant regulatory concern.
Ifthe application ofTe normal
guidance in this policy does not result
in an appropriate sanction, with the
approval of the appropriate Deputy
Executive Director and consultation
with the EDO and Conunission. as
warranted, the NRC may apply its full
enforcement authority where the action
is wanan ted. NRC action may include
(1) escalating civilpenalties, (2) Issuing
appropriate orders. and (3) assessing
civilpenalties for continuing violations
on a per day ~s. up to the statutory
limitof $ 100.000 per violation, per day.

1. Civil penalties. Notwithstanding
'the outcome of the normal civilpenalty
assessment process addressed in Section
VI.B. the NRC may exercise discretion
by either proposing a civilpenalty
where application of the factors would
otherwise result in zeta penalty or by
escalating the amount of the resulting
civil penalty (i.e., base or twice the base
civil penalty) to ensure that the
proposed civilpenalty reflects the
significance of the circumstances and

. conveys the appropriate tegulatory
message to the licensee. Consultation
with the Commission is required ifthe
deviation in the amount af the civil

P
nalty proposed under this discretion
m the amount of the civilpenalty

assessed under the normal process Is
more than two times the base civil
penalty shown in Tables 1h and 1B.
Examples when this discretion should
be considered include, but are not
limited to the faU

(a) Problems catego at Severity
Level I or II:

(b) Qverexposures. or releases of
radiological material in excess of NRC

uirements:
c) Situations involving particularly

poor licensee performance. or involving
willfulness;

(d) Situations when the licensee's
previous enforcement history has been
particularly poor. or when the current
violation is directly repetitive of an
earlier violation:

duration of e problem has resulted in e

, substantial increase in risk;
' (f) Situations when the licensee made

a conscious decision to be in
noncompliance in order to obtain an
economic benefit: or

(g) Cases involving the loss of a
source. In addition, unless the licensee
self-identifies and reports the loss to the
NRC, these cases should normally result
in a civil penalty in an amount at least
in the order of the cost of an authorized
'disposal of the material or of the transfer
of the material to an authorized
recipient.

2. Orders. The NRC may, where
necessary or desirable, issues orders in
conjunction with or in lieu ofcivil
penalties to achieve or formalize
corrective actions and to deter further
recurrence ofserious violations.

3. Daily civil penalties. In order. to
recognize the added technical safety
significance or regulatory significance
for those cases where a very strong
message is warranted for a significant
violation that continues for more than
one day. the NRC may exercise
discretion and assess a separate
violation and attendant civil penalty up
to the statutory limitof $100,000 for
each day the violation continues. The
NRC may exercise this discretion ife

licensee was aware or clearly should
have been aware of a violation, or ifthe
licensee had an opportunity to identify
and correct the violation but failed to do

B. Mitigation ofEnforcement Sanctions

The NRC may exercise discretion and
refrain from issuing a civil penalty and/
or a Notice ofViolation, ifthe outcome
of the normal process described in
Section VI.B does not result in a
sanction consistent with an appropriate
regulatory message. In addition, even if
the NRC exercises this discretion. when
the Ucensee failed to make a required
report ta the NRC a se 'te

enforcement action willnormally be
issued for the Ucensee's failure to make
a required re part. Tha approval of the
Director, Office of Enforcement. with
consultation with the appropriate
Deputy Executive Director as warranted,
fs required for exercising discretion of
the type described in Section VILB.1.b
where a willfulviolation is involved,
and of the types described in Sections
VILB.2through VEB.S. Comnussion
consultation is required for exercising
discretion of tha type described in
Section VGA.2 and the a ppraval of the
appropriate Deputy Executive Director
and Commission notification is required
for exercising the discretion of the type
described in Section VII.B.6. Examples

for departing from the normal approach
ian VI.B include but are not

ted to the following:
1. Licensee-ldentified Severity Level

IVViolations. The NRC, with the
approval of the Regional hdministrator
or his designee. may refrain from
issuing a Notice of Violation for a

Severity Level IV violation that is
documented in an inspection report (ar
official field notes for some material
cases) and described therein as a Non-
Cited Violation (NCV) provided that the
inspaction report includes a brief
description of the corrective action and
that the violation meets ell of the
following criteria:

(a) It was identified by the licensee.
Including identificstion through an
event:

(b) It was not a violation that could
teasonably be expected to have been
prevented by the licensee's corrective
action for a previous violation or a
previous licensee finding that occurred
within the past 2 years of the inspection
at issue, or the period within the last
two inspections, whichever is longer.

(c) lt was or willbe corrected within
a reasanabie time, by specific corrective
action committed to by the licensee by
the end of the inspection. including
immediate corrective action and
comprehensive corrective action to
prevent recurrence,"'d) It was not a willfulviolation or if
it was a willfulviolation:

(i) The information concerning the
violation, ifnot required to be reported.
was promptly provided to appropriate
NRC personnel. such as a resident
inspector or regional section or branch
chief:

(ii)The violation involved the acts of
a low-level individual (and not a
licensee official as defined in Section
IV.C):

(ill)The violation appears to be the
isolated action of the employee without
management involvement and the
violation was not caused by lack of
management aversight as evidenced by
either a history of isolated willful
violations or a lack of adequate audits
or supervision of emplopea; and

(iv) Significant remedial action
commensurate with the cucumstances
was taken by the licensee such that it
demonstrated the aeriousness of the
violation to other employees and
contractors. thereby creating a deterrent
effect within the Ucensee's organization.
hlthough removal of the employee from
licensed activities is not necessarily
required, substantial disciplinary action
ls ex ed.

2. Violations Identified During
Extended Shutdowns or Work



stoppages. inc NKi may renain tarn
issuing a Notice of Violation, /I
proposed civil penalty for a ion
that is identified after (i) the I has
taken significant enforcement action
baaed upon a major safety event
contributing to an extatided shutdown
of an operating reactor'or a material
licensee (or a work stoppage at a
c instruction site), or (ii) the licensee
enters an extended shutdown or work
stoppage related to generally poor
performance over a long period of time,
provided that the violation is
documented in an inspection report (or
official field notes for some material
cases) and that it meets all of the
followingcriteri~:

(a) It was either licensee-identified as
a result of a comprehensive program for
problem identification and correction
that was developed in response to the
shutdown or identified as a result of an
employee allegation to the licensee; (lf
the NRC identifies the violation and all
of the other criteria are met. the NRC
should determine whether enforcement
action is necessary to achieve remedial
action. or ifdiscretion may still be
ap ropriate.)

db I'It is based upon activities of the
licensee prior to the events leading to
the shutdown;

(c) It would not be categorized at a
severity level higher than Severity Level
0:

(d) It was not willful:and
(e) The licensee's decision to restart

the plant requires NRC concurrence.
3. Violations Involving Old Design

Issues. The NRC may refrain from
proposing a civil penalty for a Severity
Level 11 or 111 violation involving a past
problem. such as in engineering, design,
or installation. provided that the
violation is documented in an
inspection report (or official field notes
for some material cases) that includes a
description of the corrective action and
that it meets all of the followingcriteria:

(a) It was licensee-identified as a
result of its voluntary initiative;

(b) I'l was of willba cofrectede
including immediate corrective action

, and long term comprehensive corrective
"action to prevent recurrence, within a
reasonable time following identification
(this action should involve expanding
the initiative. as necessary;to identify
other fai lures caused by similar root
causes); and

(c) It was not likely to be identified
(aher the violation occurred) by routine
licensee efforts such as normal
surveillance or quality assurance (Qh)
activities.

In addition. the NRC may refrain from
issuing a Notice of Violation for cases
that meet the above criteria provided the

vioiaiion was causea by conduct that is
not reasonably linked to present
performance (normally. violation
are at least 3 years old or violation~~
occumng during plant construction)
and there had not been prior notice so
that the licensee should have reasonably
identified the violation earlier. This
exercise of discretion is to place a
premium on licensees initiating efforts
to identify and correct subtle violations
that are not 0kely to be identified by
toutine efforts before degraded safety
systems ate called upon to work.

4. Violations Identified Due to
Previous Escalated Enforcement Action.
The NRC may refrain from issuing ~
Notice of Violation or a proposed civil
penalty for a violation that is identified
aher the NRC has taken escalated
enforcement action for a Severity Level
0 or 01 violation. provided that the
violation is documented in an
inspection report (or official field notes
for some material cases) that includes a
description of the corrective action and
that it meets all of the followingcriteria:

(a) It was licensee. identified as part of
the corrective action for the previous
escalated enforcement action:

(b) It has the same or similar root
cause as the violation for which
escalated enforcement action was
issued;

(c) It does not substantially change the
safety significance or the character of
the regulatory concern arising out of the
initial violation; and

(d) It was or willbe corrected.
including immediate corrective action.
and long term comprehensive corrective
action to prevent recurrence, within a
reasonable time following identification.

5. Violations Involving Certain
Discrimination Issues. Enforcement
discretion may be exercised for
discrimination cases when a licensee
who. without the'eed for government
intervention. identifies an issue of
discrimination and takes prompt,
comprehensive, and affective corrective
action to address both the particular
situation and the overall work
environment for raising safety concerns.
SImi)arly, enforcement may not be
warranted where a complaint is filed
with the Department of Labor (DOL)
under Section 211 of the Energy
Reorganization hct of 1974. as
amended, but the licensee set ties the
matter before the DOL makes an initial
finding of discrimination and addresses
the overall work environment.
Alternatively, ifa finding of
discrimination is made, the licensee
may choose to settle the case before the
evidentiary hearing begins, In such
cases, the NRC may exercise its
discretion not to take enforcement

action when the licensee has addresse«over II work eAYlfQnmd'1t fof ralsi
safe co~ md } pub)ici~ thi
a compbunt of dLscnmination for
engaging in protected acti vity was mai
to the DOL that the matter was settled
to the satisfaction of the employee (thc

'ermsof the apecific settlement
agreement need not be posted), and thi
ifthe DOL Area Offica hund
discrunitiatioa, the licensee h'as taken
action to poaitively reemphasize that
discriminatioci willnot be to)crated.
Similarly. the NRC may refrain from
taking enforcement action ifa licensee
settles a matter prompt)y ahar a persoi.
comes to the NRC without going to the
DOL Such discretion would normally
not be exercised in cases in which the
licensee does not appropriately addres:
the overall work environment (e.g.. by'sing training, postings, revised pal icic
or procedures, any necessary
disciplinary action, etc., to
communicate its policy against
discrimination) or in cases that involve
allegations of discrimination as a result
of providing infotmatiott directly to the
NRC, allegations of discrimination
caused by a manager above first-line
supervisor (consistent with current
Enforcement Policy classification of
Severity Level I or 0 violations).
allegations of discrimination where a
history of findings of discrimination (b.
the DOL or the NRC) or settlements
suggests a programmatic rather than an
isolated disctimination problem. or
allegations of discrimination which
appear particularly blatant or egregious

6. Violations Involving Special
Circumstances. Notwithstanding the
outcome of the normal civil penalty
assessment process addressed in Sectio

,VI.B. as provided in Section 111.

"Responsibilities," the NRC may reduc
or refrain from issuing a civil penalty o:
a Notice of Violation for a Severity Levc
0 or 01 violation based on the merits of
the case after considering the guidance
in this statement of policy and such
factors as the age of the violation. the
safety significance of the violation. the
overall sustained performance of the
licensee haa been particularly good. an<
other televant circumstances. includinf
any that may have changed since the
violation. This discretion is expected tc
be exercised only where application of
the normal guidance in the policy is
unwarranted.

C. Exercise ofDiscrrtion for an
Operating Facility

On occasion. circumstances may aris
where a licensee's compliance with a

Technical Specification (TS) Limiting
Condition for Operation or with othe:
license conditions would involve an
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unnecessiiry plant transient or
performance of testing, inspection,
system realignment that is inappropriate
with the specific p)ant condlttonso ar
unnecessary delays in plant aartu p
without a corresponding health and-
safety benefit. In these circumstances,
the NRC staff may choaae not to enforce
the applicable TS or other license
cmdition. This enforcement discretion,

. designated as a Notice of Enforcement
Discretion (NOED), willonly be
exercised ifthe NRC staff is clearly
mtisfied that the action is consistent
with protecting the public health and
safety. A licenaee seeking the issuance
of a NOED must provide a written
justification, or in circumstances where
good cause is shown, oral justification
followed as soon as possible by written
justification, which documents the
safety basis for the request and provides
whatever other information the NRC
staff deems necessary in making a
decision an whether ar nat to issue a

'OED.
The appropriate Regional

Administrator. or his or her designee.
may issue a NOED where the
noncompliance is temporary and
nonrecumng when an amendment is
not practical. The Director, Office of
Nuclear Reactor Regulation'. or his or
her designee. may issue a NOED ifthe.
ex pected noncompliance willoccur
during the brief period of time it
requires the NRC staff to process an
emergency or exigent license
amendment under the provisions of 10
CFR 50.91(a)(5) or (6). The person
exercising enforcement discretion will
document the decision.

For an operating plant. this exercise of
enforcement discretion is intended to
minimize the potential safety
consequences of unnecessary plant
transients with the accompanying

'perational risks and impacts or to
eliminate testing, inspection. or system
realignment which is inappropriate for
the particular plant conditions. For
plants in a shutdown condition.
exercising enforcement discretion is
intended to reduce shutdown risk by,
again. avoiding testing, inspection or
system realignment which is
inappropriate for the particular plant
conditions. in that, it does not provide
a safety benefit or may, in fact. be
detrimental to safety in the particular
plant condition. Exercising enforcement
discretion for plants attempting to
startup is less likely than exercisfng it
for an operating plant, as simply
delaying startup does not usually leave
the plant in a condition in which it
could experience undesirable transients.
in such cases, the Commission would
expect that discretion would be

ixercised with respect to equipment or
systems only when it has at least
concluded that, notwithstanding the

'conditions of the license: (1) The
equipment or system does not perform
a safety function in the mode in which
operation is to occur, (2) the safety
function performed by the equipment or
system is ofonly rriaqpna) safety
benefit, provided remaining in the
cuiient mode increases the likelihood of

, an unnecessary plant transient: or (3)
the TS or other license condition
requires a test, insyecUon or system
realignment that is'inappropriat for the
particular plant conditions, in that it
does not provide a safety benefit, or
may. in fact be detrimental to safety in
the icular plant condition.

e decision to exercise enforcement
discretion does not change the fact that
a violation willoccur nor dace it imply
that enforcement discretion is being
exercised for any violation that may
have led to the violation at issue. In
each case where the NRC staff has
chosen to issue a NOED, enforcement
action willnormally be taken for the
root causes, to the extent violations
were involved, that led to the
noncompliance for which enforcement

~ discretion was used. The enforcement
action is intended to emphasize that
licensees should not rely on the NRC's
authority to exercise enforcement
discretion as a routine substitute for
compliance or for requesting a license
amendment.

Finally. it is expected that the NRC
s'taff willexerc'ise enfalcenlent
discretion in this area infrequently.
Although a plant must shut dawn,
refueling activities may be suspended.
or plant startup may be delayed. absent
the exercise of enforcement discretion,
the NRC staff is under no obligation to
take such a step merely because it has
been requested. The decision to forego
enforcement is discretionary. When
enforcement discretion is to be
exercised. it is to be exercised only if
the NRC staff is clearly satisfied that
such action is warranted from' health
and safety perspective.

VIO. Enforcement Actions Involving
Iudiridua)a

Enforcement actions involving
'individuals, including licensed
operators, are significant personnel
actions. which willbe closely controlled
and judiciously applied. An
enforcement action involving an
individual willnormally be taken only
when the NRC is satisfied that the

~ individual fully understood. or should
have understood, his or her
responsibility: knew. or should have
known. the required actions: and

owingly or with careless disregard
(i.e., with more than mere negligence)
failed to take required actions which
have actual or potential safety
significance. Moat. transgressions of
individuals at the level of Severity Level
10 or IVviolations willbe handled by
citing only the facility licensee.

More serious violations, inc)uding
those involving the integrity of an
individual (e.g., lying to the NRC)
concerning matters within the scape of
the individual's responsibilities. willbe
considered for enforcement action
against the individual as well as against
the facility licensee. Action against the
individual, however. willnot be taken
ifthe improper action by the individual
was caused by management failures.
The followingexamples of situations
i)lustrate this concept:

~ Inadvertent individual mistakes
resulting fram inadequate training or
guidance provided by the facility
licensee.

~ Inadvertently missing an
insignificant procedural requi rement
when the action is routine, fairly
uncomplicated. and there is na unusual
circumstance indicating that the

rocedures should be referred ta and
ollowed step-by-step.

~ Compliance with an express
direction of management. such as the
Shift Supervisor or Plant Manager.
resulted in a violation unless the
individual did not express his or her
concern or objection to the direction.

~ Individual error directly resulting
fram following the technical advice of
an expert unless the advice was clearly
unreasonable and the licensed
individual sh'ould have ncagnized ii as
such.

~ Violations resulting from
inadequate procedures unless the
individual used a faulty procedure
knowing it was faulty and had not
attempted to get the procedure
corrected.

Listed below are examples of
situations which could result in
enforcement actions involving
individuals. )icensed or unlicensed. if
the actions described in these examples
are taken by.a licensed operator or taken
deliberately by an unlicensed
individual. enforcement action may be
taken duectly against the individual.
However, violatians involving willful
conduct not amounting to deliberate
ection by an unlicensed individual in
these situations may result in
enforcement ection against a licensee
that may impact an individual. The
situations include, but are not limi~;~ .

to, violations that involve;
~ Willfullycausing a licensee ia -..

violation of NRC requirements



~ Willfully taking action that would
have caused a licensee to violation
of NRC requirements but ~ion did
not do so because it was detected and
corrective action was taken.

~ Recognizing ~ violation of
procedural requirements and willfully
not taking corrective action.'

Willfullydefeating alarms which
have safety significance.

~ Unauthorized abandoning of reactor
~Q tro ls.

~ Dereliction of duty.
~ Falsifying records required by NRC

regulations or by the facility license.
~ Willfullyproviding, or causing a

licensee to provide, an NRC inspector or
investigator with inaccurate or
incomplete information on a matter
,material to the NRC.

~ Willfullywithholding safety
. significant information rather than
making such information known to
appropriate supervisory or technical
personnel in the licensee's organization.

~ Submitting false information and as
a result gaining unescorted access to a
nuclear power plant.

~ Willfullyproviding false data to a
licensee by a contractor or other person
who provides test or other services.
when the data affects the licensee's
compliance with 19 CFR part 50.
appendix B. or other regulatory
requirement.

~ Willfullyproviding false
certification that components meet the
requirements of. their intended use, such
as ASME Code.

~ Willfullysupplying. by vendors of
equipment for transportation of
radioactive material. casks that do not
comply with their certificates of
compliance.

~ Willfullyperforming unauthorized
bypassing of required reactor or other
facility safety systems.

~ Willfullytaking actions that violate
Technical Specification Limiting
Conditions for Operation or other
license conditions (enforcement action
for a willfulviolation willnot be taken
ifthat violation is the result of action
taken following the NRC's decision to
forego enforcement of the Technical
Speci fication or other license condition
or if the operator meets the
requirements of 10 CFR 50.54 (x). (i.e..
unless the operator acted unreasonably
considering all the relevant
circumstances surrounding the
emergency.)

Normally. some enforcement action is
taken against a licensee for violations
caused by significant acts of wrongdoing
by its employees, contractors, or
contractors'.employees. In deciding
whether to issue an enforcement action
to an unlicensed person as well as to the

'licensee. the NRC recognizes that-
judgments willhave to be made~
case by case basis. In making th~
decisions. the NRC willconsider factors
such as the following:

1. The level of the individual within
the organization.

= 2. The individual's training and
experience as well as knowledge of the
potential consequences of the
wrongdoing.

3. The safety consequences of the
misconduct.

4. The benefit to the wrongdoer. e.g..
personal or corporate gain.

5. The degree of supervision of the
individual, i.e., how closely is the
individual monitored or audited, and
'the likelihood of detection (such as a
radiographer working independently in
the field as contrasted with a team
activity at a power plant).

6. The em ployer's response. e.g.,
disciplinary action taken.

7. The attitude of the wrongdoer. e.g..
admission of wrongdoing. acceptance of
responsibility.

8. The degree of management
responsibility or culpability.

9. Who identified the misconduct.
Any proposed enforcement action

involving individuals must be issued
with the concurrence of the appropriate
Deputy Executive Director. The
particular sanction to be used should be
determined on a case-by~se basis.'"
Notices of Violation and Orders are
examples of enforcement actions that
may be appropriate against individuals.
The administrative action of a Letter of
Reprimand may also be considered. In
addition, lhe NRC may issue Demands
for Information to gather information to
enable it to determine whether an order
or other enforcement action should be
issued.

Orders to NRC-licensed reactor
operators may involve suspension for a
specified period, modification. or
revocation of their individual licenses.
Orders to unlicensed individuals might
include provisions that would:

~ Prohibit involvement in NRC
licensed activities for a specified period
of time (normally the period of
suspension would not exceed 5 years) or

«Escape for indivfdwts subject io civilpenattiea
undec eea>on gee of she Energy fteotgantssrfon Aa
of isla. as amended. NftC willnoi normally impose
~ civil penally aasinsr an individual. However.
sea ion zse of the Aiomic Knerzy Aa fAEA)gi~
ihe Conunfssion auihociiy io impose civil penalties
on "any person. "Person- is broadly delined in
Seaion iis of the AFA io include individuals. a

variety of organizations. and any cepreseniarives or
agents. Thi~ Siv« the Commission auihority io
impose civil penaliies on employees of licensees oc
on separate eniilies when a viotsnon of a
requirement direaly imposed on ihcm >s

comrnmed,

until certain conditions are satisfre
e 8 . completing spe'cified training ~

meeting ce
~ Require notiFication to the NRf

before resuming work in licensed
activities. s

~ Require the person to tell a I
prospective employer or customer
engaged in licensed activities that t
person has been subject to an NRC
order.

h the case of a licensed
operator'ailure

to fneet applicable fitness-fo
duty requirements (10 CFR 55.53(j)
NRC may issue a Notice of Violatio:
a civil penalty to the Part 55 license
or an order to suspend, modify, or
revoke the Part 55 license. These ac
may be taken the first time a license
o'perator fails a drug or alcohol test.
is. receives a confirmed positive tes
that exceeds the cutoff levels of 10 (
Part 26 or the facility licensee's cute
levels, iflower. However. normally t
a Notice of Violation willbe issued
the first confirmed positive test in tl
absence of aggravating circumstance
such as errors in the performance oi
licensed duties or evidence of prolo
use. In addition. the NRC intends io
issue an orcier to suspend the Part 5
license for up to 3 years the second
a licensed operator exceeds those cc
levels. In the event there are less ths
3 years remaining in the term of the
individual's license. the NRC may
consider not renewing the

individu'icense

or not issuing a new license
the three year period is completed.
NRC intends to issue an order to rev
the Part 55 license the third time a
licensed operator exceeds those cute
levels. A licensed operator or applic
who refuses to participate in the dn:
and alcohol testing programs
established by the facility licensee o
who is involved in the sale. use. or
possession of an illegal drug is also
subject to license suspension.
revocation. or denial.

.In addition. the NRC may take
enforcement action against a license
that may impact an individual. whe
the conduct of the individual place'.
question the NRC'a reasonable
assurance that licensed activities wi
properly conducted. The NRC may i
enforcement action for reasons that
would warrant refusal to issue a lice
on an original application. Accordir
appropriate enforcement actions m.-

taken regarding matters that raise is
of integrity. competence, fitness-for
duty, or other matters that may not
necessarily be a violation of specific
Cominission requirements.

In the case of an unlicensed perse
whether a firm or an individual. an
order modifying the facility license
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the person from all licensed activiti
for a specified period of time or
indefinitely, (2) prior notice to the
before utilizing the person in licensed
activities. or (3) the licensee to provide
notice of the issuance of such an order
to other persons involved in licensed
activities making reference inquiries. In
addition. orders to employers might
rvquire retraining. additional oversight.
or independent verification of activities

,, performed by the person, ifthe person
is to be involved in licensed activities.
IX. Inaccurate and Inccaziphrte
Information

h violation of the regu)ations
involving submittal of incomplete and/
or inaccurate information. whether or
not considered a material false
statement. can result in the full range of
enforcement sanctions. The labeling of a
communication failure as a material
false statement willbe made on a case-
by~se basis and willbe reserved for
egregious violations. Violations
involving inaccurate or incomplete
information or the failure to provide
significant information identiiied by a
licensee normally willbe categorized
based on the guidance herein. in Section
iV:-Severity of Violations." and in
Supplement Vll.

The Commission recognizes that oral
information may in some situations be
inherently less reliable than written
submittals because of the absence of an
opportunity for reliection and
management review. However. the
Commission must be able to rely on oral

,
communications from licensee officials
concerning significant information.

, Therefore. in determining whether to
take enforcement action for an oral
statement. consideration may be given
to factors such as (1) The degree of
knowledge that the communicator
should have had. regarding the matter.
in view of his or her position, training.
and experience: (2) the opportunity and
time available prior to the
communication to assure the accuracy
or completeness of the information: (3)
the degree of intent or negligence. if
any. involved: (4) the formaUty of the
communication; (5) the riasoaablenesa
of NRC reliance on the information; (6)
the importance of the information
which was wrong or not provided: and
(7) the reasonableness of the
explanation for not providing complete
and accurate information.

hbsent at least careless disregard, an
incomplete or inaccurate unsworn oral
statement nortnally willnot be subject
to enforcement action unless it involves
significant information provided by a
licensee official. However, enforcement

action may oe iaaen ior an
unintentionally incomplete or
inaccurate oral statement provided to
the NRC by a licensee official or others
on behalf of a licensee. ifa record was

~ made of the oral information and
provided to the licensee thereby
permitting an opportunity to correct the
oral information. such as ifa transcript
of the communication or meeting
summary containing the error was made
available to the licensee and was not
subsequently corrected in a timely
man'ner.

When a licensee has corrected
inaccurate or incomplete information.
the decision to issu'e a Notice of
Violation for the initial inaccurate or
incomplete information normally will
be dependent on the circumstances.
inc)uding the ease of detection of the
error, the timeliness of the correction.
whether the NRC or the licensee
identified the problem with the
communication. and whether the NRC
relied on the information prior to the
correction. Cenerally, ifthe matter was
promptly identified and corrected by
the licensee prior to reliance by the
NRC. or before the NRC raised a
question about the information. no
enforcement action willbe taken for the
initial inaccurate or incomplete
information. On the other hand, ifthe
misinformation is identified after the
NRC relies on it, or after some question
is raised regarding the accuracy of the
information, then soine enforcement
action normally„willbe taken even ifit
is in fact corrected. However. ifthe
initial submittal was accurate when
made but later turns out to be erroneous
because of newly discovered
information or advance in technology. a
citation normally would not be
appropriate if. when the new
information became available or the
advancement in technology was made.
the initial submittal was corrected.

The failure to correct inaccurate or
incomplete information which the
licensee does not identify as significant
normally willnot constitute a separate
violation. However. the circumstances
surrounding the fai)ure to cotTect may
be considered relevant to the
determination of enforcement action for
the initial inaccurate or incomplete
statement. For example. an
unintentionally inaccurate or
incomplete submission may be treated
as a more severe matter ifthe licensee
later determines that the initial
submittal was in error and does not
correct it or ifthere were clear
opportunities to identify the error. If
information not corrected was
recognized by a licensee as significant.
a separate citation may be made for the

failure to provide signiiicant
formation. ln any event. in serious
ses where the licensee's actions in not

correcting or providing information
raise questions about its commitment to
safety or its fundamental
trustworthiness. the Commission may
exercise its authority to issue orders
modifying, suspending. or revoking the
license. The Commission recognizes

. that enforcement determinations must
be made on a case-by~se basis. taking
into consideration the issues described
In this section.

X. Enfoa~t hction hgainst Non-
Licanaees

The Cominlssion's enforcement policy
is a)so app)fable to non-licensees.
inc)uding employees of licensees. to
contractors and subcontractors, and to
employees ofcontractors and
subcontractors, who knowingly provide
components. equipment. or other goods
or services that relate to a licensee's
activities subject to NRC regulation. The
prohibitions and sanctions for any of
these persons who engage in deliberate
misconduct or submission of
incomplete or inaccurate information
are provided in the rule on deliberate
misconduct. e.g.. 10 CFR 30.10 and 50.5.

~ Vendors of products or services
provided for use in nuclear activities are
subject to certain requirements designed'o ensure that the products or services
supplied that could affect safety are of
high quality. Through procurement
contracts with reactor licensees. vendors
may be required to have quality
assurance programs that meet applicable
requirements including 10 CFR Part 50.
hppendix B, and 10 CFR Part 71,
Subpart H. Vendors supplying products
or services to reactor. materials. and 10
CFR Part 71 licensees are subject to the
requirements of 10 CFR Part 21
regarding reporting of defects in basic
components.

When inspections determine that
violations of NRC requirements have
occurred. or that vendors have failed to
fulfillcontractual commitments (e.g.. 10
CFR Part 50. hppendix B) that could
adversely affect the quality of a safety
significant product or service.
enforcement action wiB be taken.
Notices of Vlo)ation and civil penalties
willbe used. as appropriate, for licensee
failures to ensure that their vendors
have programs that meet applicable
requirements. Notices of Violation will
be issued for vendors that violate 10
CFR Part 21. Civilpenalties willbe

imposed against individual directors or
responsible officers of a vendor
organization who knowingly and
consciously fail to provide the notice
required by 10 CFR 21.21(b) [1). Notices



of Nonconformance willbe u for
vendors which fail to meet
commitments related to NR ities.

XI. Referrals to the Deprartment of
Justice

Alleged or suspected criminal
violations of the htomic Energy hct
(and af other relevant Federal laws) are
referred to the De partment of Justice
(DGJ) for investigation..Referral to the
DOJ does not preclude the NRC from
taking other enforcement action under
this policy. However, enforcement
actions willbe coordinated with the
DOJ in accordance with the
Memorandum of Understanding
between the NRC and the DOJ, 53 FR
5031 l (December 14, 1988).

XILPttblic Discioeure ofEnforcement
hctioas

Enforcement actions and
licensees'esponses.in accordance with 10 CFR

2.y90, are publicly available for
inspection.'In addition. press releases
are generally issued for orders and civil
penalties and are issued at the same
time the order or proposed imposition
of the civil penalty is issued. In
addition, press releases are usually
issued when a proposed civilpenalty is
withdrawn or substantially mitigated by
some amount. Press releases are not
normally issued for Notices of Violation
that are not accompinied by orders or
pro posed civil penalties.
XIII.Reopening Cloaed Enforcement
hctioas

Ifsignificant new information is
received or obtained by NRC which
indicates that an enforcement sanction
was incorrectly applied, consideration
may be given, dependant on the
circumstances. to reopening a closed
enforcement action to increase or
decrease the severity of a sanction or to
correct the record. Reopening decisions
willbe made on,a casey~ bash, are
expected to occur rarely, and require the

. - specific approval of the appropriate
Deputy Executive Director.

Supplement I—RwcSor Operatioes
This supplement pravidee examples

of violations in each of the four severit
levels as guidance in determining the
appropriate severity level for violations
in the area of reactor operations.

h. Severity Level I—Violations
involving for example:

1. h Safety Limit,as defined in 10
CFR 50.36 and the Technical
Specifications being exceeded;

2. h system" designed to prevent or
mitigate a serious safety event not being

~ s The term -syst«n" as used in these
suppf«nents. includee administrattee end

able to perform ils intended safety
"

function si when actually called'o
work:

3. An accidental criticality; or
4. h licensed operator at t)le controls

of a nuclear reactor. or a senior operator
directing licensed activities, involved in
procedural errors which result in, or
exacerbate the consequences of, an alert
or higher level emergency and who, as
a result of subsequent testing. receives
a confirmed positive test result for drugs
or alcohol.

B. Severity Level 0—Violatians
involving for example:

1. h system designed to prevent or
mitigate serious safety events not being
able to perform its intended safety
function;

2. h licensed operator involved in the
use, sale. or possession of illegal drugs
or the consumption of alcoholic
beveragee, within the protected area: or

3. h licensed operator at the control
of a nuclear reactor. or a senior operator
directing licensed activities. involved in
procedural errors and who, as a result
of subsequent testing. receives a
confirmed positive teat result for drugs
or alcohol.

C. Severity Level IQ—Violations
involving for example:

1. h significant failure to comply with
the Action Statement for a Technical
Specification LimitingCondition for
Operation where the appropriate action
was not taken within the required time,
such as:

(a) In a pressurized water reactor, in
the applicable modes, having one high-
pressure safety in)ection pump
inoperable for a period in excess of that
allowed by the action statement; or

(b) In a boi ling water reactor. one
primary containment iso4tion valve
inoperable for a period in excess of that
allowed by the action statement.

2. h system designed to prevent or
mitigate a serious safety event:

(a[Not being able to perform its
intended function under certain
conditions (e.g., safety system not
operable unless offsite power is
available; materials or components n'ot
~nviranmentally ttualified): or

(b) Being degraded to the extent that
a detailed evaluation would be required
to determine its operability (e.g.,
component parameters outside
approved limits such as pump flow
rates, heat exchanger transfer
characteristics, safety valve lift
satpoints, or valve stroke times);

manaeerlal control systems. as seell as physical
systernL

's "intended safety function- means Ibe total
safety function. and is not directed tosesrd a loss
of redundancy. h loss of one subsystem does not
defeat tbe intended safety function as fonS as the
oth«subeyst«n i~ operable.

t
3 inattentiveness to duty on the pof licensed personnel:
4. Changes in reactor parameters 8

cause unanticipated reductions in
margins of safety:

5. h significant failure to meet the
requirements of 10 CFR 50.59. inclu<
a failure such that a required license
amendment was not sought;

6. h licensee failure to conduct
adequate oversight of vendors resulti
in the use of products or services

tha're

of defective or indeterminate qua
and that have safety significance:

7. h breakdown in the control of
licensed activities involving s numbc
of violations that are related (or. if
iso4ted. that are recurring violations',
that collectively represent a potential
significant lack of attention or
carelessness toward licensed
responsibilities: or

8. h licensed operator's confirmed
positive test for drugs or alcohol that
does not result in a Severity Love!1 o.
II violation.

9. Equipment failures caused by
inadequate or improper maintenance
that substantially complicates recover
fram a plant transient.

D. Severity Level IV—Violations
involving for example:

1. h less significant failure to comp
with the Action Statement for a
Technical Specification Limiting
Condition for Operation where the
appropriate'action was not taken with
the required time. such as:

(a) In a pressuritMsd water reactor. a

5% deficiency in the required volume
the condensate storage tant: or

(b) In a boiling water reactor. one
subsystem of the two independent Mi
leakage control subsystems inaperabh

2. h failure to meet the requirement
of 10 CFR 50.59 that does not result it
a Severity Level L II. ar IIIviolation:

3. h failure to meet regulatory
requirements that have mole than mir
safety or environmental significance:

4. h failure to make a required
Licensee Event Report.

Strpplesnent G~art 50 Facility
Coaetmction

This supplement provides example
of violations in each of the four sever.
levels as guidance in determining the
appropriate severity level for violatio'n

the area ofPart 50 facility
construction.

h. Severity Level I—Vialatians
involving structures or systems that a

completed r> in such a manner that th

"Tbe term -completed- as us«l in this

supplement means completion of constructscn
fncfudlne reetew and acceptance by the
construction Qh oraantsatron.



wouia noi nave saiisiiea ineir intenoea
safety related purpose.

B. Severity Level li—Violations
involving for example:

1. A brtuikdown in the Quality
Assurance (QA) program as exemplified
by deficiencies in construction QA
related to more than one work activity
(e.g., structural, piping, electrical.
foundations). These deficiencies
normA)y involve the licensee's failure
to conduct adequate audits or to take
prompt corrective action on the basis of
such audits and normally involve
multiple examples of deficient
construction or construction of
unknown quality due to inadequate
program implementation; or

2. A structure or system that is
completed in such a manner that it
could have an adverse effect on the
safety of operations.

C. Severity Level III—Violations
involving for example:

1. A deficiency in a licensee QA
program for construction related to a
single work.activity (e.g., structural.
piping, electrical or foundations). This
significant deficiency normally involves
the licensee's failure to conduct
adequate audits or to take prompt
corrective action on the basis of such
audits. and normally involves multiple
examples of deficient construction or
construction of unknown quality due to
inadequate progfam implementation;

2. A failure to confirm the design
safety requirementy of a structure or
system as a result of inadequate
preo perational test program
implementation; or

3. A failure to make a required 10 CFR
50.55(e) report.

D. Seventy Level IV—Violations
involving failure to meet regulatory
requirements including one or mora
Quality Assurance Criterion not
amounting to Severity Level l. II, or III
violations that have more than minor
safety or environmental significance.
Supplement 111—Sa&guarda

This supplement provides examples
of violations in each of tba four severity
levels as guidance in determining the
appropriate severity level for violations
in the area of safeguards.

A. Severity Level I—Violations
involving for example:

1. An act of radiological sabotage in
which the security system did not
function as required and. as a result of
the failure, there was a significant event,
such as:

(a) A Safety Limit. as defined in 10
CFR 50.36 and the Technical
Specifications. was exceeded:

(b) A system. designed to prevent or
mitigate a serious safety event was not

aoie to periorm its intended safety

~ ~

inction when actually called upon to
ork or
'c) An accidental criticalityoccurred:
2. The theft. loss. or diversion of a

formula quantity" of special nuclear
matenal (SNM): or

3. Actual unauthorized production of
a formula quantity of SNM.

B. Severity Level ll—Violations
involving for example:

1. The entry ol an unauthorized
individual » who represents a threat
into a vital area '" from outside the
protected area;

2. The theft, loss or diversion of SNM
of moderate strategic significance» in
which the security system did not
function as required: or

3. Actual unauthorized production of
SNM.

C Severity Level III—Violations
involving for example:

1. A failure or inability to control
access ihrough established systems or
procedures. such that an unauthorized
individual (i.e. ~ not authorized
unescorted access to protected area)
could easily gain undetected access

i"'nto

a vital area from outside the
protected area:

2. A failure to conduct any search at
Ihe access control point or conducting
an inadequate search that resulted in the
introduction to the protected area of
firearms. explosives. or incendiary
devices and reasonable facsimiles
thereof that could significantly assist
radiological sabotage or theft of strategic
SNM;

3. A failure. degradation. or other
deficiency of the protected area
intrusion detection or alarm assessment
systems such that an unauthorized
'individual who represents a threat
could predictably circumvent the
system or defeat a specific zone with a
high degree of confidence. without
insider knowledge. or other significant.
degradation of overall system capability;

4. A significant failure of the
safeguards systems designed or used to
prevent or detect the theft, loss. or
diversion of strategic SNM:

5. A failure to protect or control
c)asgified or safeguards information

" See 10 CFII yacc foc ibe definition of "focmuta
quan!Icy."" Tbe teem "unauibociaed Individual" as used
in ibis supplement means someone wbo «as not
auiboched for entrance Info the area in queea ion. or
not autboctsed io entec in the manner entered." The phrase "vital scca- as used in ibis
supplement Includes vital aceas and mat ecfal access

" See IOCFII yS.Z for 0» definiiion of-special
nuclear material of moderate siraicgic signincance."" In deaennfning whether access can be easily
gained. Isa ocs such as pcediciabilny. identi fiabili<y
and ease of passage should be considered.

considered to be significant while the
i ation is outside the protected area

cessible to those not authorized
ac ss to the protected area:

6. A significant failure to respond to
an event either in sufficient time to
provide protection to vital equipment or
strategic SNM, or with an adequate
response force:

7. A failure to perform an appropriate
evaluation or background investigation
so that information relevant to the
access determination was not obtained
or considered and as a result a person.
who would likely not have been granted
access by the licensee, ifthe required
investigation or evaluation had been
performed, was granted access: or

8. A breakdown in. the security
program involving a number of
violations that are related (or. ifisolated.
that are recurring violations) that
collectively rellect a potentially
significant lack ofattention or
carelessness toward licensed
responsibilities.

D. Severity Level IV—Violations
Involvin() for example:

1. A failure or inability to control
access such that an unauthorized
individual (i.e.. authorized to protected
area but not to vital area) could easily
gain undetected access into a vital area
from iftside the protected area or into a
controlled access area;

2. A failure to respond to a suspected
event in either a timely manner or with
an adequate response force:

3. A failure to implement 10 CFR
Parts 25 and 95 with respect to the
information addressed under Section
142 of the Act, and the NRC approved
security plan relevant to those parts:

4. A failure to make. maintain. or
provide log entries in accordance with
10 CFR 73.71 (c) and (d). where the
omitted information (i) is not otherwise
available in easily retrievable records.
and (ii)significantly contributes to the

,ability of either the NRC or the licensee
to identify a programmatic breakdown:

5. A fai)ure to conduct a proper search
at the access control point;

6. A failure to properly secure or
protect classified or safeguards
information inside the protected area
which could assist an individual in an
act of radiological sabotage or theh of
strategic SNM where the information
was not removed from the protected
area;

7. A failure to control access such that
an opportunity exists that could allow
unauthorized and undetected access
into the.protected area but which was
neither easily or likely to be exploitable

8. A failure to conduct an adequate
search at the exit from a material access
area:



9. A theft or loss of SNM of low
strategic significance that not
detected within the time
specified in the security p . other
relevant document. or regulation; or'0. Other violations that have more
than minor safeguards significance.

S<tpplement IV—Health Physics (10
CFR Part 20)
'his supplement provides examples

of violations in each of the four severity
levels as guidance in determining the
appropriat severity level for violations
in the area of health physics, 10 CFR
Part 20.»

h. Severity Level I - Violations
involving for example:

1. h radiation exposure during any
year of a worker in excess of 25 rema
total effective dose equivalent. 75 rezns
to the lens of the eye. or 250 rods to the
skin of the whole body. or to the foot.
ankles. hands or foroarmi. or to any
other organ or tissue:

2. A radiation exposure over the
gestation period of the embryo/fetus of
a declared pregnant woman in excess of
2.5 rema total effective dooe equivalent:

3. A radiation exposure during any
year of a minor in excess of 2.5 rems
total effective dose equivalent. 7.S re<os
to the lens of the eye. or 25 reins to the
skin of the whole body, or to the feet,
ankles. hands or forearms, or to any
other organ or tissue;

4. An annual exposure of a member of
the public in excess of 1.0 zem total
effective dose equivalent:

5. A release of radioactive material to
an unrestricted area at concentrations fri
excess of 50 times the limits for
members of the public as described in
10 CFR 20.1302(b)(2)(i); ot

6. Disposal of licensed material in
quantities or concentrations in excess of
10 times the limits of 10 CFR 20.2003.

B. Severity Level 0—Violations
involving for example:

l. A radiation exposure during any
year of a worker in oxcoas of 10 rams
total effective dose equivalent. 30 gems
to the lens of the eyo, or 100 rema to the
skin of the whole body. or to the feet,
ankles. hands or forearms, ot to any
other organ or tissue;

Z. h radiation exposure over the
gestation period of the embryo/fetus of
a declared pregnant woman in excess of
1.0 rem total effective dose equivalent;

3. h radiation exposure during any
year of a minor in excess of 1 rem total
effective dose equivalent: 3.0 roms to
the lens of the eye, or 10 rema to the

w Personnel oveieaposuree and associated
violations incurred durtng a life-saving or other
emergency response ~ ffon willbe treated on ~ case-
bymse basis.

skin of the whole body. or to the feet.
ankles. hands or forearms, or/t
other organ or tissue:

4.hnannualexposureofan i hero
the public in excess of 0.5 rem total
effective dose equivalent;

5. h release of radioactive material to
an unrestricted area at concentrations i
excess of 10 times the limits for
members of the public as described in
10 CFR 20.1302(b)(2)(i) (except when
operation up to 0.5 rem a year has boon
approved by the Commission under
Section 20.1301(c));

6. Disposal of licensed material in
quantftfaa or concentrations in excess o
five times the limits of 10 CFR 20.2003;
oj'.

h faffuro to make an immediate
notification as required by 10 CFR
20.2202 (a)(1) or (a)(2).

C. Severity Level I0—Violations
involving for example:

1. A radiation exposuzo during any
year of a worker in excess of 5 rema total
efFective dose equivalent. 15 gems to the
lens of the oye. or SO rema to the akin
of the whole body or to the feet, ankles,
hands or forearms. or to any other organ
or tissue:

2. h radiation exposure over the,
gestation period of the embryo/fetus of
a declared pregnant woman in excess of
O.S ram total effective dose equivalent
(except when doses are in accordance
with the provisions of Section
20.1208(d));

3. h radiation exposure during any
year of a minor in excess of 0.5 rem total
afFective dose equivalent: 1.5 roms to
the lens of the aye, or 5 rema to the skin
of the whole body. or to the feet, ankles,
hands or forearms, or to any other organ
or tissue;

4. h worker exposure above
regulatory limits when such exposure
reflect a programmatic (rather than an
isolated) weakness in the radiation
contzol program;

S. An annual exposure of a member of
the public in excess of 0.1 rom total
efFective doaa equivalent (except when
operation up to 0.5 zem a year has been

'pprovedby the Commission under
Sactfogt 20.1301(c)):

6. A zo) ease of radioactive materia to~ tnzroatrictod area at concentrations in
~xcess of two times the effluent
concentration liznits referenced in 10
CFR 20.1302(b)(2)(i) (excopt when
operation up to O.S rem a year has been
approved by the'Commission under
Section 20.1301(c));

7. h failure to make a 24.hour
notification required by 10 CFR
20.2202(b) or an immediate notification
required by 10 CFR 20.2201(a)(1)(i):

8. A substantial potential for
exposures or releases in excess of the

applicabl~ limits in 10 CFR Part 2
Sections 20.1001-'20.2401 wheth<
not an exposure or release occurs

f 9. Disposal of bcensod matenat
covered in Severity Levels I or 0:

10. h release for unrestricte
u.'ontaminatedor radioactive mate,

n equip<nant that poses a realistic I
tential for exposure of the publ:

ovals or doses exco<K4ng tbb anni
dose liznits for members of the pu!
or that reflects a prograznmatic

(ta'han

an isolated) weakness in the
radiation control program:

11. Conduct of licensee activitie
f technically unqualified person:

12. h significant hilure to contr
licensed materiaI; or

13. h breakdown in the radiatio:
safety program involving a numbo
violations that are related (or. if is<
that aze roctItzTfng) that collective)>
represent a potentially significant:
of attention or carelessness toward

" licensed responsibilities.
~ D. Severity Level IV—Violations
involving for example:

l. Exposures Ul excess of lhe l<n:
" 10 CFR 20.1201, 20.1207, or 20.12(
constituting Severity Level I, G. or
violations;

2. A release of radioactive mater.
an unrestricted area at concentrati<
excess of the limits for members oi

~ pubUc as referenced in'10 CFR
20.1302(b)(2)(i) (except when oper

~

up to 0.5 rem a year hu been appn
by the Commission under Section
20.1301(c))

3. h radiation dose tate in an
unrestricted or controlled area in e
of 0.002 rem in any 1 hour (2 milli.
hour) or 50 millfrems in a year.

4. Failure to maintain and imple.
radiation programs to keep radiatic
exposures as low as is reasonably
achievable:

5. Doses to a member of the publ
excess of any EPA generally applic
environmental radiatfon standards
as 40 CFR Part 190;

6. h failure to make the 30-day
notfficatfoa required by 10 CFR
20.2201(a)(1)(fi) or 20.2203(a); I

7. A failure to mate a timely wri
ropozt as required by 10 CFR 20.22
Z0.2204. or 20.2206; or

8. Any other matter that has mor
than a minor safety, health, or
environmental significance.

Supplagzsent V—Transfsottation
This supplement provides exam

ofviolations in each of the four sea

levels as guidance in determining .

appropriate severit level for viola



in the area of NRC transportation
requirements s't.

h. Severity Level I—Violations
involving for example:

1. Failure to meet transportation
requirements that resulted in loss of
control of radioactive material with a
breach in package integrity such that the
material caused a radiation exposure to
a mn~ber of the public and there was
clear potential for the public to receive
more than.l tem to the whole body:'. Surface contamination in excess of
50 times the NRC limit:or

3. External radiation levels in excess
of 10 times the NRC limit.

B. Severity Level 0—Violations
involving for example:

1. Failure to meet transportation
requirements that resulted in loss of
control of radioactive material with a
breach in package integrity such that
there was a clear potential for the
member of the public to receive more
than .1 rem to the whole body;

2. Surface contamination in excess of
10, but not more than 50 times the NRC
limit:

3. External radiation leveb in excess
of five. but not mora than 10 times the
NRC limit;or

4. h failure to make required initial
notifications associated with Severity
Levell or II violations.

C. Severity Level UI—Violations
involving for example:

1. Surface contamination'in excess of
five but not more than 10 times the NRC
limit:

2. External radiation in excess of one
but not more than five times the NRC
limit:

3. Any noncompliance with labeling,
placarding. shipping paper. packaging.
loading, or other requirements

that'ould

reasonably result in the following:
(a) h signiifiicant failure to identify the

type. quantity, or form of material:
(b) h failure of the carrier or recipient

to exercise adequate controls: or
(c) h substantial potential for either

personnel exposure or contatnination
above regulatory limits or improper
transfer of material;

.4. h failure to make requited initial
notification associated with Severity
Level Iiiviolations; or

5. h breakdown in the licensee's
program for the transportation of
licensed material involving a number of
violations that are related (or. ifisolated,
that are recurring violations) that

«Some transponation requitement ~ are applied
to more than one licensee ineoleed in the same
activity such as a shipper and a carrier. When a
violation or such a requirement occurs. enforcement
action willbe directed aaainst the responstbte
licensee which. under the circumstances ot the
case. may be one or more ol the licensees involved.

collectively reflect'a potentially
significant lack of attention or

'arelessness toward licensed
responsibilities.

D. Severity Level IV—Violations
involving for example:

1. h breach of package integrity
without external radiation levels
exceeding the NRC limitor without
contamination levels exceeding Five
times the NRC limits;

2. Surface contamination in excess of
but not'more than five times the NRC
limit;

3. h 'failure to register as an
authorized user of.dq NRC~rtified
Transport package; "

'.h noncompliance with shipping
papers, marking. labeling, placarding,
packaging or loading not amounting to
a Severity Level I. G. or IIIviolation;

5. h failure to demonstrate that
packages for special form radioactive
material meets applicable regulatory
requirements;

6. h failure to demonstrate that
packages meet DOT Specifications for
yh Type h packages; or

7. Other violations that have more
than minor safety or environmental
significance.

Suppkment VI—Fuel Cycle and
Materials Operations

This supplement pr'ovides examples
of violations in each of the four severity
levels as guidance in determining the
appropriate severity level for violations
in the area of fuel cycle and materials
operations.

h. Severity Level I—Violations
involving for example:

1. Radiation levels. contamination
levels. or releases that exceed 10 times
the limits specified in the license:

2. h system designed to prevent or
mitigate a serious safety event not being
operable when actually required to
perform its design function;

3. A nuclear criticalityaccident; or
4. h failure to follow the procedures

oi'he quality management program.
required by Section 35.32. that results in
a death or serious injury (e.g..
substantial organ impairment) to a
patient.

B. Severity Level II—Violations
involving for example:

1. Radiation levels. contamination
levels, or releases that exceed five times
the limits specified in the license;

2. h system designed to prevent or
mitigate a serious safety event being
inoperable: or

3. h substantial programmatic failure
in the implementation of the quality
management program required by 10
CFR 35.32 that results in a
misadministration.

i Severity Level ill—Violations
lvin() for example:

. h failure to control access to
licensed materials for radiation
purposes as specified by NRC
requirements:

2. Possession or use of unauthonzed
equipmant or materials in the conduct
of licensee activities which degrades—
safety:

3. Use of radioactive material on
humans where such use is not
authorized;

4. Conduct of licensed activities by a
technically unqualified person:

.S. Radiation levels. contamination
levels. or releases that exceed the limits
specified in the license;

6. Substantial failure to implement
the quality management program as
requited by Section 35.32 that does not
result in a misadministration; failure to
report a misadministration: or
programmatic weakness in the
implementation of the quality
management program that results in a
misadministration.

7. h breakdown in the control of
licensed activities involving a nuthber
of violations that are related (or. if
isolated. that are tecumng violations)
that collectively represent a potentially
significant lack of attention or
carelessness toward licensed
responsibilities:

8. A failure. during radiographic
operations. to have present or to use ~

radiographic equipment. radiation
survey instruments. and/or personnel
monitoring devices as requited by 10
CFR Part 3W;

9. A failure to submit an NRC Form
241 in accordance with the
requirements in Section 150.20 of 10
CFR Part 150;

10.'h failure to receive ttsquired NRC
approval prior to the implementation of
a change in licensed activities that has
radiological or programmatic
significance, such as, a change in
ownership; lack ofan RSO or
replacement of an RSO with an
unqualified individual; a change in the
location where licensed activities are
being conducted, or where licensed
material is being stored where the new
facilitiea do not meet safety guidelines:
or a change in'the quantity or type of
radioactive material being processed or
used that haa radiological significance:
or

11. h significant failure to meet
decommissioning requirements
including a failure to notify the NRC as
required by regulation or license
condition. substantial failure to meet
decommissioning standards. failure lo
conduct and/or complete
decommissioning activities in



accordance with regulation or Ucense
condition, or failure to meet
schedules without adequate

. justification.
D. Severity Lewl IV—Violations

invol~ for example:
,1. h failure to maintain patients

hospitalixed who have cobalt~,
cesium-137, or iridium-192 implants or
to conduct required leakage or
contamination tests. or to use properly
calibrated equipment:

2. Other violations that have more
than minor safety or environmental
significance; or

3. Failure to follow the quality
manageznent prograzn, Including
procedures. whether or not a
misadministration occurs, provided the
failures are isolated, do not demonstrate
a pragzeznznatic weakness in the
implementation of the QM program. and
have limited consequences ifa
misadministration is involved; failure to
conduct the required program review: or
failure to take corrective actions as
required by Section 35.32: or

4. h failure to keep the records
required by Sections 35.32 or 35.33.

Supp)ecnent VG—49scelianeoos
Matters

This supplement provides examples
of violations in each of the four severity
levels as guidance in determining the
appropriate severity level for violations
involving miscellaneous matters.

h Severity Level I—Violations
involving for example:

l. Inaccurate or incomplete
information» that is provided to the
NRC (~ ) deliberately with the knowledge
of a licensee official that the information
is incomplete or inaccurate, or (b) ifthe
information, had it been complete and
accurate at the time provided, likely
would hav'e resulted in regulatory action
such as an immediate order required by
the public health and safety.

2. Incomplete or inaccurate
information that the NRC requires be
kept by a licensee that is (a) incomplete
or inaccurate because of falsification by
or with tbe knowledge of a Ucensee
official.or (b) ifthe information. had it
been complete and accurate when
reviewed by the NRC, Ukely would haw

~ resulted in regulatory action such as an
iznmediate order required by public
health and safety considerations;

3. Information that the Ucensee has
identified as having significant
implications for public health and safety

"Inapplying ihe examples in this supplement
segasding inaccussse or incomplete Infosmalion and
reaxds. refeeence should ~ Iso he made so the
guidance in Senfon IX."Inaccurate and lncomplet ~

Informoiion.- and io ihe deflniiion of "licensee
oAiciai- conuined in Section IV.C

or the common defense and secmjty("significant information identifi~
licensee" ) and is deliberately with.
from the Commission;

4. Action by senior corporate
management in violation of 10 CFR 50.7
or similar regulatians against an
employee;.

5. h knowing and intentional failure
'o

provide the notice required by 10
CFR Pazt 21; or

6. h failure to substantially
implement the required itness-foWuty
pzagram.~

B. Severity Level 0—Violations
involving far example:

1. Inaccurate or incomplete
information that is provided to the NRC
(a) by a Ucensee of5cial because of
careless di for the completeness
or accuiracy of the information, oc (b) if
the information, had it been complete
and accurate at the time provided. likely
would haw resulted in regulatory action
such as a show cause order or a different
regulatory position:

2. Incomplete or inaccurate
information that the NRC requires be
kept by a Ucensc» which is (a)
incomplete or inaccurate because of
careless disregard for the accuracy of the
information on the part of ~ licensee
official. or (b) ifthe information, had it
been complete and accurate when
reviewed by the NRC. likelywould have
resulted in regulatory action such as a
show cause order or a different
regulatory position:

3. "SigniFicant information ident!Ged
by a licensee" and not provided to the
Commission because of careless
disregard on the part of a licensee
official:

4. An action by plant management
above first-line supervision in violation
of 10 CFR 50.7 or similar regulations
against an empfoyee:

5. h failure to provide the notice
required by 10 CFR Pazt 21;

6. h failure to zemow an individual
&am unescorted access who has been
involved in the sal ~ . use, ar poasession
of illegal drugs within the protected area
or take action for on duty misuse of
alcohol, prescription drugs, or over-the-
cauzlter dzugsi

7. h failure to take reasonable action
when observed behavior within the
protected azea or credible information
concerning activities within the
protected area indicates passible
unfiitness for duty based on drug or
alcohol uae:

8. h daUberate failure of the licensee's
Eznployee Assistance Program (EAP) to

notify licensee's management when

ss'The esampl ~ for eiolations for itness forduiy
selst ~ lo eiolauons of ie Cpit pass ZS.

~ s staff Is swale that an individual
condition may adversely a ffect sa feiy
related activities: ar

9. The failure of Ucensee managemer
to take effective action in correcting a
hostile work environment.

C. Severity Lewl ID-Violations
involving far example:

1. Incamp)ete or inaccurate
information that is provided to the NR(
(a) because of inadequate actions on thi
part of licensee officials but not
amounting to a Severity Level I or II
violation, or (b) ifthe information. had
it been complete and accurate at the
time provided, likelywould have
resulted in a reconsideration of a

regulatazy position or substantial furthc
inquiry such as an additional inspecI io:
or ~ formal request for inforznation:

2. Incomplete or Inacciizate
information that the NRC requires be
kept by a Ucensee that is (a) incomplete
or inaccurate because of inadequate
~ctions on the part of licensee officials
but not amounting to a Severity Level I
or IIviolatioa, or (b) ifthe information.
had it been complete and accurate whe:
reviewed by the NRC. likely would have
resulted in a reconsideration of a
regulatory pc»itian or substantial furthe
inquiry such as an additional inspectior
or a formal request for information:

3. h failure to provide -significant
information Identified by a Ucensoe- to
the Commission and not amounting to
a Severity Level I or II violation:

4. An action by first-line supervision
in violation of 10 CFR 50.7 or similar
regulations against an employee:

'5. An inadequate review or failure to
review such that, ifan appropriate
review had been made as required. a 10
CFR Part 21 report wouid have been
made:

6. h failure to complete a suitable
inquiry on the basis of 10 CFR Part 26.
keep records concerning the denial of
access, or respond to inquiries

'oncerningdenials of access so that. as

a result of the failure. a person
previously denied access for fitness-for.
duty reasons was improperly granted
access;

7. A failuze to take the required aetio:
for a person confirmed to have been
tested positiw for illegal drug use or
take action for onsite alcohol use: not
amounting to a Severity Level 0
violation:

8. A failure to assure, as required. thg
contractors or vendors have an effectivf
fitness-far4uty program;

9. h breakdown in the fitness-for-dul
program involving a number of
violations of the basic elements of the
fitness-for4uty program that
collectively reflect a significant lack of
attention or carelessness towards
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meeting the objectives of 10 CFR 26.1
or

10. Threats of discrimination or
restrictive agreements'hich are
violations under NRC regulations such
as 10 CFR 50.7(f).

D. Severity Level IV—Violations
involving for example:

1. Incomplete or inaccurate
informhion of more than

minor'ignificancethat is provided to the NRC
but not amounting to a Severity Level I,
0. or I0 violation:

2. Information that the NRC requires
be kept by a Ucenaee and that is
incomplete or inaccurate and ol more
than minor significance but not
amounting to a Severity Level I, 0, or 0I
violation;

3. hn inadequate review or failure to
review under 10 CFR Part 21 or other
procedural violations associated with 10
CFR Part 21 with more than minor
safety significance;

4. Violations of the requirements of
Part 26 of more than minor significance;

5. h i'ailure to report acts of licensed
operators or supervisors pursuant to 10
CFR 26.73; or

6. Discrimination cases which. in
themselves. do not warrant a Severity
Level 0I categorizatio.
Supplement VIO—Emergency
PreIsaredn~

~ This supplement provides examples
of violations in each of the four severity
levels as guidance in determining the
appropriate severity level for violations

n the area of emergency preparedness
it should be noted that citations are not
normally made for violations involving
emergency preparedness occurring
during emergency exercises. However,
where exercises reveal (i) training,
procedural. or repetitive failures for
which corrective actions have not been
taken. (ii) an overall concern regarding
the licensee's ability to implement its
plan in a manner that adequately
protects public health and safety, or (iii)
poor self critiques of the licensee's
exercises. enforcement action may be
appropriate.

h. Severity Level I—Violations
involving for example:

ln a general emergency. licensee
failure to promptly (1) correctly classify
the event, (2) make required
notifications to responsible Federal.
State, and local agencies; or (3) respond
to the event (e.g., assess actual or
potential offsite consequences, activate
emergency response facilities. and
augment shih staff).

B. Severity Level 0—Violations
involving for example:

1. In a sita emergency, licensee failure
to promptly (1) correctly classify the
event, (2)'make required notifications to
responsible Federal, State. and local
agencies, or (3) respond to the event
(e.g.. assess actual or potential offsite
consequences, activate emergency
response facilities, and augment shift
staff); or

2. h licensee failure to meet or
implement one emergency planning

ard involving assessment or
notification.

C. Severity Level 0I—Violations
involving for example:

1. In an alert, licensee failure to
promptly (1) correctly classify the event.
(2) make required notifications to
responsible Federal. State, and local
agencies. or (3) respond to the event
(e.g.. assess actual or potential offsite
consequences, activate emergency
response facilities. and augment shift
stafFJ;

2. h licensee failure to meet or
implement more than one emergency
planning standard involving assessment
or notification; or

3. h breakdown in the control of
licensed activities involving a number
ol violations that are related (or. if
isolated. that are recurring violations) ~

that collectively represent a potentially
significant lack of attention or
carelessness toward licensed
responsibilities.

D. Severity Level IV—Violations
involving for example:

h licensee failure to meet or
implement any emergency planning
standard or requirement not directly
related to assessment and notification.

Deted at Rockville, Maryland. tbis 23rd day
of June 1995.

For the Nuclear ReSuietoiy Commission.
JetLa e IIeyJe.

Secrernry ofthe Commission.
(FR Doc. 95-15952 Filed 6-29-95: 8:i5 em)
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