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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

(Nine Mile Point, Unit No. 2)

)
)

NIAGARA.MOHAWKPOWER CORPORATION ) Docket No. 50-410
)
)

AEC REGULATORY STAFF'S BRIEF AND
SUPPLEMENTAL PROPOSED FINDINGS OF FACT AND

CONCLUSIONS OF LAW IN THE FORM OF AN INITIALDECISION

I . Introduction

1, On November 6, 1973, the Commission handed down a Memorandum and

Order, RAI-75-11-995 (hereinafter referred te as N~ia ara Order) in

this proceeding overturning two Board orders which it said had precluded

"at the threshold" presentation of evidence on certain conservation of energy

measures which Intervenor Ecology Action and Suzanne Weber (Ecology

g/
Action) contended must be considered as alternatives to the proposed

p/facility,

At this time the parties to the proceeding were the Applicant, the1/

AEC Regulatory Staff, the New York State Atomic Energy'Council,
and Intervenor Ecology Action and Suzanne Weber (Ecology Action) .

As set forth in the Affidavit to Ecology Action's Petition to Intervene,p„/

these measures were: "[L]oad-shedding during periods of peak
demand and ... restrictions on the consumption of electricity such
as, changes in the existing rate structure which favors high-volume
users, the imposition of constraints on wasteful uses of electricity
such as -for residential and/or commercial heating, and changes in
advertising practices which lead to a greater demand for e'lectricity."
Affidavit'InSupport of Petition to"Intervene, 5 4f(ii) .
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The Commission ordered the Board to hold a prehearing conferenc e on

those energy conservation alternatives framed by Ecology Action, at

which conference Intervenor was to identify witnesses to address, those

alternatives and to specify the substance of their testimony; and to fix

a schedule for the presentation of evidence on those alternatives.

(Memorandum and Order, p, 2).

2. A prehearing conference was held in Syracuse, N.Y. on November 14

1974, at which time the Applicant and the Staff agreed to come forward

with direct testimony on the matters covered by the Intervenor's con-

tentions. (Tr.1626-1627, 1641-1642) . Also at this prehearing conference,

Ecology Action agreed to furnish a more precise statement of the energy

conservation measures which it contended should be considered. ((Tr.1635).

3. By letter dated December 3, 1973, Ecology Action identified the following

proposed energy conservation measures.

Changes in the rate structure and rates by which
electricity is marketed -- e.g.,

(a) Abrogating the volume discount (or
"d'eclining block rate structures")
which Niagara Mohawk utilizes.

(b) ', Increasing the price of electricity to-
include all of the social (including
environmental) costs of its production.





Promoting the efficient utilization of electrical energy by;

(a) Developing new standards for the more
effective insulation of new and old resi-
dential and commercial office buildings.,

(b) Developing new lighting requirements
for buildings.

(c) Adopting energy efficiency labeling of
new appliances and/or developing new
standards for appliance efficiency.

(d) Restricting the wasteful uses of electricity
for space heating, air conditioning and
inefficient industrial and commercial
operations and processes.

3.'mplementing measures designed to flatten peak loads,
including:

(a) Time-of-day metering (char ging more
for electricity used during periods of
peak demand.)

(b) Load staggering.

(c) Selective load shedding (by class of
customer or category of use.)

4. Prohibiting all advertising which promotes the use
of electricity directly or indirectly.

4. On November 30, 1973, the Environmental Defense Fund (EDF) filed a

Petition to Intervene "for the sole purpose of presenting information on





resource conservation" (Petition, p.3), more specifically, the question

of Applicant's rate design. (Petition, pp.. 10-11) Subsequently, the

g/parties to the proceeding entered into, a written Stipulation. allowing ..

EDF's participation as a party-intervenor for the sole purpose of "pre-

canting evidence and making a prima facie showing on the subject of

electric rate design modifications as alternatives or alternative conditions

to the proposed action "--a subject which was defined in the Stipulation

to include "efficient rate design principles, the consequence of rate

lIinefficiences, and the capacity of consumers to respond to rate modifications.

EDF's participation was thus limited substantially to the matters addressed

in Ecology Action's contentions 1(a), 1(b), 3(a) and 3(c). The Stipulation

further provided that EDF might seek findings of fact or conclusions of law,

based on an evidentiary presentation which was also outlined in the Stipulation,

relating to the following contentions:

(a) If applicant is allowed to build and operate the proposed
plant it willencourage wasteful and inefficient uses of
electricity unless applicant is required to redesign its
rate schedule to make it cost-based; and

The Stipulation was executed by representatives of the Applicant,
~/

EDF, and Ecology Action. In a separate signed statement at the
foot of the Stipulation, the Staff indicated that it had no objection
to the Stipulation and agreed to be bound by it.





(b) rIf applicant is allowed to build and operate the
proposed plant it willunnecessarily increase
the cost of electricity to its residential and low
usage customers, unless applicant is required
to redesign its rate schedule to make it cost-
based,

For its part, Ecology Action agreed that it would not present evidence or

conduct cross-examination on its contentions l(a), l{b), 3(a) and 3{b)

'ut, rather, rely on the EDF presentation on these items,

5. A further prehearing conference was held on December 19, 1973. At that

time, in accord with their earlier commitment, the Applicant and the Staff

a reed to present direct testimony covering at least those items listed inagree

Ecology Action's letter of December 3, 1973. In its Fourth Prehearing

Conference Order (December 28, 1973), which set out the results of the

December 19 conference, the Board approved the parties'tipulation and

scheduled an evidentiary hearing on energy conservation matters to com-

mence in Syracuse on January 16, 1973.

6, The hearing began, as scheduled, on January 16 and additional sessions
I

were held on January 17, 18, 22 and 23. Twelve witnesses testified; their

testimony and exhibits'totalled 325 pages. The transcript f'r the energy

conservation portions of the proceeding is over 1000 pages (Tr, 2512-

3597), and no evidence proffered by any party was excluded from the

record.





II. Preliminar Le al Matters

7. In the course of the energy conservation portion of the proceeding, the Board

"asked the parties to submit briefs on the question'whether.'.the Licensing. ~ t.

Board has the power to condition a permit so as to require the Applicant

to adopt one or more energy conservation measures, or whether denial of

the application is the only relief that the Board may grant in regard to energy

conservation (Tr.3165); and the question of the effect, ifany, on this pro-

ceeding, of the Commission's Memorandum and Order dated Sanuary 24,

1974 in the Midland proceeding. (Tr. 3337, 3339) In addition, Ecology

Action raised legal questions by moving for an award by the Commission

of attorneys'nd expert witnesses'ees (Tr.3354); and for a stay of the

proceeding until such time as a new Environmental Impact Statement is

prepared by the Staff, circulated for comment, and hearings held on its

sufficiency. (Tr. 3345-3349, 3352-3353) We now address these questions

seriatim.

Authority to Impose a Permit Condition
Re uirin Ener Conservation

8. At the outset we note that the Board and the parties have been working

in an area which is new and in which techniques for developing evidence

and measuring results are just beginning to emerge. The Commission

itself has acknowledged that "the parameters of [its] statutory power to





compel energy conservation are not clear . ( N~ia ara Order, p.2)II

Insofar as this Board is aware, the question of the Commission's authority

to compel energy conservation by conditioning a construction permit is

one of first impression.

Clearly, the AEC, and therefore this Board, must consider alternatives

to the action proposed by the Applicant ~ The National Environmental Policy

Act of 1969 (NEPA) compels the AEC to conduct a detailed consideration of

the environmental consequences of its licensing actions and alternatives

thereto. Calvert Cliffs'oordinatin Committee v. AEC, 449 F.2d 1109

(D.C. Cir. 1971). This duty to consider alternatives can even extend

to alternatives, such as all of the energy conservation alternatives here

proposed, which are beyond the Commission's jurisdiction to implement.

Natural Resources Defense Council v. Morton, 458 P.2d 827, (D.C. Cir.,

1972) . However, the obligation to consider such extra-jurisdictional

alternatives is subject to a rule of reason which narrows the range of

alternatives requiring consideration to those which are neither "remote"

nor "speculative" and which would be "meaningfully compatible with the

time frame of the needs to which the underlying proposal is addressed".

Morton at 837.





10. We also entertain no doubt that this Board would be required to deny a

construction permit ifit were to conclude, on the basis of its environmental

review, that some reasonable alternative-.;,even an alternative which is,beyond

the Commission's jurisdiction to implement"-is demonstrably preferable to

the proposed action. What the Court of Appeals for the District of Columbia

Circuit has said in regard to the authority of the Federal Power Commission

is equally true here: "That the Commission has no authority to command the

alternative does not mean that it cannot reject the proposal." C~it of

P~ittsbur h v. PPC, 237 P.2d 741, 751, n.28 (1956) . Since we are aware

of no law applicable to the Commission which would clearly prohibit the

denial of a permit in such circumstances, we would conclude, in any event,

that NEPA itself requires the course suggested in Cit of Pittsbur h. The

courts have consistently interpreted NEPA as requiring full agency com-

pliance with its policy directives except where existing law applicable to

the agency's operations expressly prohibits or makes such full compliance

impossible. E~., Calvert Cliffs', s~ura, 449 F.2d at 1114; E~lv. Velde,

451 Fa2d 1130, 1137-38 (4th Cir. 1971); Environmental Defense Fund

v. Tennessee Ualle Authorit, 4 ERC 1850, 1856 (6th Cir. 1972);

Alabama Gas v. Federal Power Commission, 5 ERC 1010, 1015, (5th

Cir. 1973); Silva v. R~omna, s~ura, 4 ERC at 1951.





11. The question'ere, however, is whether the Board may authorize the

issuance of a permit but, in so doing, direct that the permit be conditioned

upon implementation of one or more energy; conservation measures. Thzs,

in substance, is a question as to the scope of the Commission's authority

to impose conditions on construction permits, Under NEPA the Commission

doubtless has broad powers to deny or condition construction permits on

environmental grounds in appropriate cases. These powers are not, how-

ever, unlimited. Obviously, the record must fully establish the need and

reasonableness of any permit condition the Commission may impose, and,

in addition, any such condition must have a reasonable nexus to the activity

to be conducted under the permit, Cf., Cit of Lafa ette v. SEC, 454 F.2d

941, 952-53, 955-56 (D.C. Cir. 1971), aff'd. sub nom., Gulf States Utilities

Co. v. 1 PC, U.S., 36 L.gd 3d 635 (1973) . The conditions urged

by the Intervenors in this case meet neither of these tests.

12. As discussed more fullybelow, the record in this proceeding demonstrates

neither the need nor the reasonableness of the energy conservation measures

advocated by the Intervenors ~ It is clear from the record that Intervenors

witnesses were not able to say how much, ifat all, adoption of these energy

conservation measures would reduce demand for electricity. Indeed,d EDF

concedes in its Proposed Findings of Fact and Conclusions of Law that it
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has failed to establish that implementing peak load pricing, which is the

only energy conservation measure which it seriously litigated, on the

'Applicants'ystem willsubstantially reduce the need for Unit 2 (EDF < '.

Proposed Findings of Fact and Conclusions of Law, p.28.). It urges

'ot that the Applicant be required to adopt any speciGc'measure to conserve

energy, but rather that the Commission require the Applicant to perform a

data collection function to attempt to prove EDF's theory. Ne note, in

addition, that the case made by the Intervenor is essentially one which

has already been heard and rejected by the State agency with jurisdiction

over the Applicant's rate structure. (Applicants'upplemental Proposed

Findings, para.32, p.25.) We further note, however, that the New York State

Public Service Commission did direct the Applicant to collect certain information

which is necessary to have before EDF's proposal can be seriously considered.

As a general proposition, this Board would be somewhat reluctant to

substitute, on an ad hoc basis, its judgment for that of the sole agency

Swith both the jurisdiction and the expertise to regulate the Applicant s

rate structure on a continuing basis, Even ignoring this point, there

certainly is no need for the AEC to consider the imposition of any permit

conditions which would only duplicate requirements imposed by the State

agency.





13. In any case, whatever the merits of the Intervenors'ontentions may be,

the conditions they advocate have no established nexus to the proposed
I

licensing action. The only nexus which.EDF.sought to.establish was that,,

advanced in the Stipulation, i.e., that licensing the plant as proposed

would result, unless the Applicant's rate structure was revised to make

it "cost based" in encouraging wasteful and inefficient uses of electricity

and increasing the cost of electricity to residential and low usage customers.

(Stipulation, p.3). EDP introduced no evidence which showed that nexus.

In fact, when one of EDF's witnesses was specifically asked what relevance

his testimony and exhibits bore to the purpose of this proceeding he answered:

"Nell, *":*the thrust of whatever testimony I can give is aimed really at a

rate structure, not at a decision on Nine Mile [Unit 2] ." (Tr.2701). He

also stated that he was not recommending any delay in the construction permit.

( Id.) Another EDP witness, when asked the same question, did not even

know the purpose of the proceeding (Tr.2817) and, upon being informed

of the nature of the matter under consideration, admitted that he was not

in a position to recommend against issuance of a construction permit for

Unit 2. (Tr.2818) .
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The Midland Order

14. On January 24, 1974, the Commission issued in the Midland proceeding a

Memorandum and Order which establishes a number of guidelines for

consideration of energy conservation measures in licensing proceedings.

As the Midland Order makes clear, the N~ia ara Order does not mean that

"virtually any action or development which might ultimately lead to reduced

aggregate demands for electricity, including some having quite remote or

speculative effects on demand, may be made an issue in a licensing pro-

ceeding", ( Midland Order, p.4) In order to merit consideration in a

licensing proceeding, energy conservation contentions must meet certain

threshold tests, viz.:

(1) The purported measures must relate to some action,
methods or developments that would, in their aggre-
gate effect, curtail demand for electricity to a level
at which the proposed facility would not be needed;

(2) They must pertain to an alternative that is "reasonably
available"; and

(3) The impact of the proposed measures on demand must
be susceptible to a reasonable degree of proof, for
"speculative and remote possibilities need not be

IIweighed against a convincing projection of demand.
( Midland Order, p.8, emphasis added)

The Commission indicated that the original energy conservation contentions

in this proceeding (n.2, s~ura) met the foregoing tests.
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I
15. As to the matter of burden of proof, the Commission stressed that "ft]he

burden of proof on the ultimate question whether a permit or license should

issue is on the Applicant". ( Midland Order, p.2) However, thefCommission

also placed upon Intervenors a burden of making an affirmative showing

"sufQcient to require reasonable minds to inquire further." ( Midland

Or der, p.22, n,27) . Since the Applicant and the Staff volunteered in this

proceeding to present direct testimony on the matters covered by the Inter-

venors'ontentions, and since the Intervenors were allowed to pursue,

without substantial limitation, all lines of inquiry bearing upon energy

conservation, it is immaterial, in the particular circumstances of this case,

whether or not Intervenors met their burden under the Midland Order,

and the Board intimates no view in regard to that question.

16. Finally, the Commission made clear in its Midland Order that, in matters

of energy conservation as with other environmental issues, a rule of reason

applies. Ultimately, the alternatives suggested by the Intervenors must

be subjected to the test of reasonableness laid down in National Resources

Defense Council v. Morton, 458 F.2d 827, 837 (D.C. Cir. 1972); that is,

they must be neither "remote" nor "speculative" and must be available

"within the same time frame" as the Applicant's proposal. "Largely

speculative and remote possibilities need not be weighed against a con-

vincing Projection of demand" . ( Midland Order, P e8) It remains for
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the Board to determine whether the Intervenors'roposed alternatives

meet the test of reasonableness, and ample evidence now exists for the

Board to make that determination.

The Motion for Financial Relief

17. The motion for witness and attorneys'ees is denied. Such relief is beyond

the jurisdiction of this Board to grant. The Commission has twice determined

that it has neither statutory nor regulatory authority to allow the grant of

funds which Ecology Action requests, In the Matter of Metro olitan Edison

5, RAI-73-2, 43-44 (February 20, 1973); In the Matter of Philadel hia

Electric Com an (Peach Bottom Atomic Power Station, Units 2 and 3),

CLI-73-6, RAI-73-2, 46-47 (February 20, 1973). A similar issue, we note,

was raised in Greene Count Plannin Board v. FPC, 455 F.2d 412, 426

(2 Cir., 1972), cert. denied, 409 U.S. 849 (1972), where the Court said:

"[W]e perceive no basis in the terms of the provision
to extend the Commission's power to include paying or
awarding the expenses or fees of intervenors. We
would need a far cleaner congressional mandate to
afford the relief requested, especially in dealing with
counsel fees, when Congress has not hesitated in
other circumstances explicitly to provide for them
when to do so was in the public interest. See Clayton
Act, 15 U.S.C. 5 15; Communications Act of 1934, 47

U.S.C. 5 206; Interstate Commerce Act, 49 U.S.C.
5 16(2).
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This holding is particularly on point because, as noted above, the AEC,

like the FPC, has no statutory provision specifically authorizing financial

assistance to Intervenors .

The Motion for a Sta of the Proceedin s

18. Ecology Action has moved to stay these proceedings pending preparation,

including circulation for comment, of another Environmental Impact State-

ment which it claims is necessary to fully discuss the subject of energy

conservation measures, and the holding of hearings which willconsider

the adequacy of that statement (T.r.3343). Calvert Cliffs', s~ura, mandatee

consideration of environmental factors at every distinct and comprehensive

stage of the agency decision-making process. (44g F.2d at 1117-1118) .

And the Commission regulations provide for this consideration by, among

other things, requiring a Licensing Board to determine whether there has

been compliance with Section 102(2) (C) and (D) of NEPA, and the Commission's

Regulations implementing that Act. (10 CFR Part 50, Appendix D, para-

graph A,ll) Consideration by the Board willobviously, in some cases,

lead to changes by the Board. The Commission Regulations make provision

for such changes by authorizing the Board's Initial Decision to contain

findings and conclusions which affirm or modify the contents of the Staff's

Environmental Impact Statement and by directing that the Statement, as
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modified, be transmitted to the Council on Environmental Quality and be

made available to the public. ( Id,)

19 What Ecology Action seems to contend here is that each time a statement

is amended to reQect the result of the mandated consideration at each stage

of the agency review process, the amended statement--because it is a

changed document--must be subjected to the full circulation, comment,

and hearing process. The Board has found nothing in the law that would

require such a result. Cf. Order, Consumers Power Com an (Midland

Plant Units 1 and 2), Docket Nos. 50-329, 50-330 (May 17, 1972).I

20. The energy conservation measures advocated by the Intervenors have

already been tested in a full hearing, in which no proffered evidence was

excluded. Allparties, including Ecology Action, had ample opportunity

to introduce evidence on these measures. The Staff, the Applicant and

EDP filed extensive evidence. Ecology Action had ample opportunity to

supplemen or, xrougl t tl h cross-examination, test that evidence. Ecology

Action has not indicated how the additional hearings which it contends are

necessary would, or in fact could, differ in any substantial way from the

extensive hearings just completed. As discussed below, the record is

clear that the measures already considered cannot affect the ultimate

decision. And the law is clear that an agency is not required to hold
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hearings in matters where the ultimate decision willnot be enhanced or

assisted by the receipt of additional evidence. See e.g,, Citizens for

" 'A'lie an 'Count, Inc. v. FPC, 414 F .2d<ll25 (1969) The Final Environ-"'s ' '
d

mental Statement, as modified by this Initial Decision, willcontain a more

than adequate discussion of energy conservation in light of the evidence

adduced at the hearing.

21. In support of its motion, Ecology Action cites the Morton decision on remand,

Natural Resources Defense Council dd. Morton, 337 P. Supp. 170 (DCDC

1972) for its contention that an alleged inadequate consideration of alternatives

can only be corrected by preparation of a new statement, to include recir-
/

culation, and Greene Count Plannin Board v. PPC, s~ura, for its

contention that any statement, ifmodified, must be made the subject of a

hearing. (Tr.3351-3352) . The Board finds neither of these authorities

applicable to the circumstances here. In order for the Morton decision on

remand to apply, the statement must have been found deficient in the first

instance, and the correction to that statement must be of such a magnitude

as to constitute, in effect, a new statement, or a significant portion thereof,

which has never been circulated for comment. The energy conservation

measures considered in these proceedings clearly do not require revision

of the FES of the magnitude contemplated by the Morton remand, And

f-» d» d
t
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the hearing process, dealt with a situation in which an agency not only

did not prepare an environmental statement prior to hearing (choosing to

rely instead on an Applicant's environmental report) but prepared no

environmental statement at all priox to its final decision on the merits.

Moreovex, in that case the agency staff took no position on the environ-

mental matters prior to hearing. Manifestly the facts hexe are materially

motion of Ecology Action to stay this proceeding is denied.

II. Findin s of Fact

Modifications to Ori inal Pro osed Findin s of Fact

22. [In its earlier submittal the StaG recommended adoption of Applicant's original

proposed findings 4, 5 and 22, The AEC Regulatory Staff has reviewed the

Supplement to Applicant's Proposed Findings of Fact and Conclusions of

I,aw in the Form of a Proposed Initial Decision, filed Febxuary 12, 1974,

which modified applicant's original Proposed Findings 4, 5 and 22. The

Staff recommends that the Licensing Board adopt the Proposed Findings

4, 5 and 22 as set forth in the Applicant's Supplement filed February 12,

1974.)
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NEED FOR POWER

23-. Applicant'upplies electric power.to,approximately 3.6 million,people in „

upstate New York. The Applicant's franchise territory includes approxi-

~ mately half of the total land area of New York State and is divided into two

major sectors, one in the western part of the state between the Pennsylvania

border, Lake Erie, and Lake Ontario, and the other in the central and north-

eastern part of the state between Lake Ontario, the St. Lawrence River, and

the Vermont border. Major load centers are at Buffalo in the west, Syracuse

in the center, and Albany in the east. (Staff Ex. 2, p.8-1)

24. Applicant is a member of the New York Pool (NYPP) together with six other

private utilities and the Power'Authority of the State of New York. The

Pool coordinates the hour-to-hour operation of the state's entire generating

capacity to meet demand reliably and economically. NYPP standard operating

procedures and New York Public Service Commission orders require that

all areas of the State assist any area where there is a power shortage. Since

upstate New York is a winter-peaking area and downstate New York is a





summer-peaking area, this coordination of generation by the Pool insures

that reserve capacity is used with maximum efficiency for the benefit of

customers throughout the state. ( Id.)

25. Applicant's installed reserve margin requirement as a merns a member of the NYPP

is at least 18 percent of its annual peak load. Reserve margin has been

defined as the difference between the system capacity and system peak

load. (App. x., p.. E Z 5 2-11) Each member of the NYPP has an 18 percent

reserve margin requirement imposed in order to satisfy adopted reliability

criteria. The Federal Power Commission, in analyzing reliability and

a equacy od acy of electric service in each area of the nation, has approved the

NYPP's 18 percent reserve margin requirement. (Staff E ., pp.x. 2 A . M) A

reserve margin of this magnitude is required for maintenance, unexpected

forced outages and partial deratings of generating capacity. (App. Ex. 2,

p.1.2-2)

26. Ecology Action has alleged that the claimed need for Unit Z zs based, inter

alia, upon improper calculations of reserve margin. No evidence was pre-

sented by Intervenor which would provide any basis for questioning the

validity of the 18 percent reserve margin requirement. The Bhe Board, there-

fore, concurs in t e ju gmen oh ' t f the New York Public Service Commission,
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the NYPP, and the Federal Power Commission. The Board accepts the 18

' percent reserve mar in rmargin requirement as a factor to be considered in determin"

ing the year of need for Unit 2. '.

27. Peak demand on the Applicant's system in the winter of 1972 was 4827 mega-

watts. This was met by a combination of owned and leased generating

facilities and purchased power. Approximately 27% of the electrical energy

was supplied to residential customers, 61'o to commercial and industrial

customers and 12'o to municipalities, schools, and other customers. (Staff1

Ex. 2, p.8-1) To meet projected increased demand and to maintain the

required reserve margin, Applicant and Staff have concluded that Unit 2

willbe needed by late 1978. Applicant has projected a 1978 peak load of

6635 megawatts, an increase of approximately 5.5 percent per year from

the 1972 peak load. (App. Ex. 2, p.1.2-1) IfUnit 2 commences operation

prior to the peak demand period for 1978-79, and if the 6635 megawatt pro-

jection proves to be correct, then Applicant calculates that it willhave an

installed reserve capacity of 38.7 percent. IfUnit 2 is not on the line at

.Ex. 2,that time, Applicant projects a reserve margin of 22.1 percent. (App.

p.1.2-2) IfApplicant's peak load projection of 6905 megawatts for 1979

proves to be accurate, then Niagara Mohawk forecasts a reserve capacity

of 32.8 percent with Unit 2 in operation. without the plant, the reserve

margin-mould drop to 16,9 percent, .(App. Ex, p .. - ).. 2 .1.2-2)
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2 8. While Applicant's demand projections show an adequate reserve margmar inin

1978 without Unit 2, Appli:cant has concluded that 1978, rather. than 1979,

is the year of need for the plant, In designating 1978 as the year of need; ...,,

Applicant has recognized and taken into account the possibility that 1978

demand willexceed the Applicant's current forecasts and that the start-up

date may well be delayed. ( Id., p.l.2-3)

k

29. Applicant's projection of 1978 demand does not include all increases in

industrial demand. These increases could result from significant natural

gas curtailments or from the addition of new industries with large electric

power requirements. The possibility has also been noted by the Board

that despite commencement of construction on schedule, completion prior

to the winter peak of 1978-79 may not be achieved. Electric utility experience

in recent years demonstrates that delays of one year or more in scheduled

(Tr. 882-7,commercial operation of generating units are not uncommon. (

Staff Ex., pp,-. 2, 8-10) Th Staff concurs in this observation. In addition,e

large new units are subject to a break-in period during which they dolarge, new um s are su

not provide continuous generation. (Tr.882-7, App ., p.. Ex. 2, .1,2-3)

30 The Staff concluded that Applicant's demand projections are reasonable,

and that pp ican s sc ed h A I''cheduled date for commencement of construction of





Unit 2 is prudent. (Staff Ex. 2, p.8"10) The Staff's endorsement of
\

Applicant's demand forecasts is predicated primarily on a comparison of

Applicant's projections with the historical trend. The Staff also conducted

its own projected demand analysis which confirmed that Applicant's results

were reasonable. (Tr. 854-5, 916)

31. Testimony by Ecology Action's expert witness determined the year of need for

Unit 2 by using extrapolation methods and a demand analysis technique

based on an econometric model. Using an extrapolation method, the witness

concluded that the year of need could be as early as 1981. His use of various

combinations of assumptions in the econometric analysis produced nine

separate forecasts, ranging from 1992 to beyond the year of 2000. The

witness concluded on the basis of this analysis that Unit 2 is not likely to

be required for system use in 1979 or 1980, and the most likely period of

need is the mid-1980's. (Intervenor's Ex. 9, Chapman Testimony, p. 11,

Table 6)

32. Applicant's projection technique consisted basically of an adjusted extra-

polation of demand data derived from the period 1960-71. Historical energy

usages were stratified into three classes of service, and each class was then

divided into subcategories, based on such factors as use and non-use of

electric heat. The historical data for each class of service was projected
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individually, then combined and converted to a total system demand by use

of appropriate load factors. The demand so calculated was then compared
r

and correlated with a projection. of the historical system demand. Historical

demand in Applicant's service area was correlated with a number of factors

affecting demand. Among 'the factors considered were average usage data,

the Gross National Pr'oduct, and various industrial activity indices. Adjust-

ments in projections were made on the basis of the correlations and on the

basis of surveys conducted by Applicant within its service area. (Tr . 1168-

69, 1493-94)

33. Although the increases in Applicant's peak demands in 1971 and 1972 were

below normal, Applicant and Staff have rejected the possibility that this

reQects the beginning of a long-term trend of reduced growth rates of

electrical demand. The reduced 1971-72 demands were attributable to the

effects of a business recession and also to abnormally mild weather during

the traditional peak load season. Applicant's current demand forecast is

based on the assumption that an upswing in business activity is now

occurring and that historical increases in business activity willcontinue

through the remaining 1970's. (Tr. 1488-9, 2113)

34. No specific allowance was made by Applicant for the possible impact of

energy conservs rvation measures on electrical demand. Also, Apphcant's





demand projection does not explicitly take into account the impac
I

t on

electricity demand of the current fuel shortage; (Tr. 1487, 1538) Testi-

'mony was presented by Applicant and the Staff to'he effect that it is too

early to determine with any precision the effects on Applicant's peak demand

of the current fuel shortage or the energy conservation m'easures taken to

counteract it. (Tr. 2105-8) Furthermore, it is not possible to predict

with any assurance what the long-range effect willbe in 1978 or 1979,

when Unit 2 is scheduled to be available. Although Applicant has made

a pre xminareliminary estimate that the impact of gas curtailment in its service

area could increase its 1980 winter peak load by as much as five percent,

the extent to which oil and gas consumers may eventually switch to

electricity cannot presently be determined. (App. Ex. 2, p .. ).l. 2-1) Thus

while measures are being implemented which may reduce usage of electricity,

the continued existence of fuel shortages could lead to increased usage of

electricity. (Tr. 2108) .

35. Applicant's projection of residential demand, concurred in by the Staff, is

based on the assumption that future rates of growth in sales of electrical

appliances willnot be significantly reduced by appliance saturation in

Applicant's service area. Applicant has conducted an appliance saturation

survey and has found that with the exception of electric refrigerators, other
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types of appliances have not approached the saturation level. Such

appliances include electric dryers, ranges, dishwashers and other smaller

home appli'ances. Only 12 percent. of Applicant's residential customers

have air conditioning (primarily window units rather than central air

conditioning), and only about one percent have electric heat. (Tr. 1153-

59, 3593)

36 Ecology Action's witness submitted prepared written testimony describing the

traditional demand projection techniques and the econometric demand fore-

casting method. The demand equations used in his econometric model were

also described. These equations show the historical response of demand

to changes in certain factors. The assumptions used in projecting future

changes in those factors were discussed at length. In addition to his pre-

pared testimony, the witness provided three supporting economic studies

and a separate mathematical description of his model. The model was also

described at length during the evidentiary hearing. The merits of eco-

nometric models in general, and the validity of the assumptions used in
h

the Intervenors'odel, were also discussed in detail by witnesses for

Applicant and the Staff.

37 Ecology Action's model identified four major factors which were deemed to

affect future electrical demand. Intervenor's witness listed and ranked
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these factors in the following order of importance: price of electricity,

population levels, impact of income growth, and:costs of competing forms

of energy." (Tr. 1591-92) This model used. the price of natural gas as

the measure of cost of competing forms of energy. ( Int. Ex. 9) However,

natural gas for new customers in New York State is unavailable, and there-

fore, natural gas currently does not compete with electricity in the Applicant's

service area. A natural gas curtailment policy has been in effect for the

past three years in New York State. During that period Applicant has been

f.unable to supply requests for natural gas service totalling 31 million mc .

(Tr. 2121)

Intervenor's demand projection, in addition, reflects the assumption that

gas prices willincrease only 13 percent in the 20-year period between

1970-1990. (Intervenors'x.9, Part I "Electricity Demand Growth and the

Energy Crisis," p.4.) Although Intervenor's witness explained his use of

this figure by pointing out the importance of relying on independent fore-

casts, the fact remains that this assumption understates the size of known

and expected gas price increases. For example, since 1970 Applicant's

wholesale gas prices have already increased 29 percen . (t. (Tr . 2122)
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fuel prices, Ecology Action's model fails to consider the recent dramatic

increases in the prices of other type's of fuel. 'oal and oil prices in

Applicant's service area have nearly doubled within the past three years.

Residual oil prices increased 45 percent in 1973 alone, However, Appli-

cant's typical residential electric bill has increased only about 15 percent

from Sanuary 1, 1970. (Tr. 2122-3) The data base for the historical

demand response equations used in Intervenors'odel does not contain

such extreme price discrepancies. Therefore, the Board finds that the

continued validity of the model's "long run elasticities" cannot reasonably

be assumed.

39. In extrapolating historical demand, Applicant determined that demand in

all three major sectors, residential, commercial and industrial, was

basically insensitive to price. (Apps, Ex. 6,7,8) To support this determi-

nation Applicant presented annual data from 1956 through 1973 which

compared average monthly usage with average monthly bills and revenue

per kwh for each of the three sectors. (Tr. 1487, 1502"8, 1515, 1549,

1563-9) Industrial demand for electricity in Appliant's service area was

found to correlate closely with the New York State Business Index, which

was in turn found to have a close correlation with national business

activity indices.
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40, Ecology Action's witness testified that an inverse relationship generally exists
P

between price and demand in all three classes of service. ( n .(I t. Ex. 9

.. '-"'~ Ch'a man "Zest.-, Table 5) This.conclusion<was based, on a study of. historical

data from 1948-1971. During that period the average deflated price of

electricity generally declined and consumption increased sharply. ( Id.,

p.2) During the past three years, however, average electricity prices

have generally increased, The Board finds that the direct application of

historical price elasticity to the current context of reversed price and

demand trends is questionable at best. In this regard, a witness for New

York State testified that ifthe cost of electricity were doubled, the overav rail

increase in the cost to industry would be less than one percent of the value

of the goods purchased or produced. That witness concluded that such an

increase would not cause industry to respond by reducing its short-term

use of electrical energy. (Tr. 2022, New York State Ex.1)

41. On the basis of lengthy and detailed testimony in the record setting forth

conflicting views on the degree of price elasticity of demand, the Board finds

that it cannot agree with Ecology Action's conclusion that this factor is a

major determinant of the year of need for Unit 2. The Board has examined

the historical price-demand data for Applicant's service area and finds

that no reasonably discernible relationship can be demonstrated on the
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basis of avail'able data. Assuming that it were possible to determine a

precise price elasticity of demand in the Appliant's service area, this

information would nevertheless be of limited, value because, the extent of

future price increases willcontinue to be a matter of conjecture, as will

the price of electricity relative to the price of competing fuels.

42. A witness for Applicant as well as StaG witnesses testified that econometric

models of the type used by Intervenor are not suGiciently developed at this

time to provide a sound basis for the scheduling of new generating capacity.

{Tr 2114" 56 2200-02) . The Board concurs with this conclusion. The

record contains evi ence o co'd f nsiderable disagreement among economists

about the choice of independent variables to be used in econometric models.

There is also disagreement about the weight to be attached to the variables

to be employe . oreover,d. M the ultimate predictive accuracy of the model

willdepend on the accuracy of the projected future changes in the variables.

Finally, the relationship between responses in demand an gd and chan es in the

independent variables is also the subject of wide disagreement.

43. In any forecast of uture eman ef f d d th re is inherent uncertainty in that future

events may not occur as pre ic ed' d. Accordingly, it is relevant to examine

what the effects of an "error" in prediction might be. Testimony was pre-

sented which would indicate that the consequences of having Unit 2
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l
available a year or two prior to the year of need would not be adverse.

After balancing the financial costs and benefits of completion one year prior

to need, and without considering the sociological costs of not having a plant

ready when needed, Applicant's witness and Staff witnesses concluded
l

'hat on the basis of economics alone, it is prudent to commence constructionhxa i on

of this plant at this time. (Tr. 2127-9, 22374 ) . The Board finds that the

total economic savings would exceed applicable annual fixed charges, if

Unit 2 were completed one year prior to need. Furthermore, a benefit

of early completion would be the availability of nuclear energy production

which could obviate the consumption of large amounts of scarce fossil fuels

in other plants. For example, Unit 2 will generate annually an amount of

energy equivalent to the burning of 10 million barrels of oil. (Tr. 2130-1)

44. The Board, based on its review of the entire record, finds no basis for

rejecting or mo i ying pp icad'f ' 1'cant's and Staff's demand projection on which

the need for power rom ni is sf U 't 2 is based. The Board also Qnds that the year

of need for Unit 2 is 1978.

Ener Conservation Measures

45. The energy conservation measures advocated by Ecology Action were listed

in its letter of December 3, 1973 and are set forth in full above. Since those
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measures are broad enough to encompass EDF's contentions as. well, we

now discuss Ecology Action's contentions in light of the evidence in the

record.

1(a) Changes in the Rate Structure and Rates by which Electricity
is Marketed "- e,g., Abrogating the Volume Discount

{or Declining Block Rate Structure)
Which Niagara Mohawk Utilizes

3. Implementing Measures Designed to Flatten Peak Loads, Including:
(a) Time-of-Day Metering (charging more for electricity

used durin the eriod of eak demand) .

46. EDF proposes a rate structure which, it contends, should replace that

presently used by applicant (and generally by the electric utility industry in

the United States) . EDF's proposal is to convert applicant's rate schedule
I

to peak load, or time-of-day, pricing. EDF contends that such a scheme

willmore accur ately reQect the higher cost of producing peak power and

would so inQuence consumer behavior that demand would shift to off-peak

purchases, which would in turn so increase the system load factor as to

significantly reduce, ifnot eliminate, the necessity for additional generating

and transmission facilities.

47. Intervenors contend th'at abrogation of the declining block rate structure

would be a method of conserving energy resources through reducing the
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'I

need for additional electric generating and transmission capacity in the

applicant's system. The only substantial evidence on this matter was pre-

'ented by a Staff witness, -who pointed out that~this measure would not .,; .

significantly modify residential consumer behavior in the Applicant's

service area. (Tr. 3133, p,2) . The residential load factor in Applicant's

service area comprises just 27"o of the total load (Tr.3133, p,2), and

residential consumption of electricity, on the Applicant's system compared

to the nation as a whole, is relatively low. (Tr.3133, Table 1) . In addition,

the size of the average r esidential bill on the Applicant's system when

compared to the median income in Applicant's service area (Tr,3133, Tables

3 and 4) shows that a very small fraction of median family income xs devoted

to the purchase of electricity. Consequently, residential demand for

electricity is comparatively price-inelastic (Tr.3133, p.3) and abrogating

the declining block rate structure would not serve to reduce residential

demand so as to reduce the generating requirements on the Applicant's

system. stu y o e po n 'd f th tential impact of the inverted rate structure on

the demand for electricity in New York by the New York State Pub)ic Service

Commission reached the same result. (Tr.3133, p.4) . The data is not

available to make a definite judgment on the effect on demand for electricity

dof abrogating the declining block rate structure in the industrial an
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Icommercial sectors on the Applicant's system, but the social and economic

results could be severe. (Tr.3133, pp.4-7) . In any event, an EDF witness

testified'that the effects on the environment of rate changes, other, than time-

of-day pricing, would be minimal. (Tr.2812, p.22) .

48. The theory behind time-of-day pricing is that the users of electricity will

pay the marginal'costs of producing the electricity which, because the

marginal cost of supplying energy at peak periods is higher (general)y

because to produce peak power high variable cost-low capital cost units

are used), will reduce the demand for it. (Tr.3133, p.20). This, so the

theory goes, wi e'll ncourage consumers to curtail on-peak consumption,

use more electrici y o -pea, a1
' ff- k and reduce the need for peak load generation

and capacity. (Tr.?812, p. Z2) .

49."'ime-of-day pricing, while perhaps having theoretical merit in some

instances, probably would be relatively ineffective on the Applicant's system.

(Tr.3133, p.21). Compared with other utilities, the Applicant has a relatively

Qat peak, the peak loads are small (Tr.3133, Tables 14, 15), and the system

also has a relatively high load factor. (Tr,3133, p.21) . These factors would

tend to decrease the effectiveness of time-of-day pricing for the Applicant,

(Tr,3133, p.22) .
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i al50 ~ The Applicant took the position that its present rates were not promotiona

and that HDF's time-of-day pricing proposals were highly theoretical in

nature and would require extensive, in depth study, based upon a particular

utility system, before they could be implemented. (Tr.3053, pp.12-13) .

The need for extensive study was also confirmed by an EDF witness. (Tr.

2906) . Further, the equipment necessary to implement time-of-day metering

is not readily available for a number of reasons, the primary one being that

its technology is not developed past the experimental stage. ((Tr.2788) .

51. None of the EDF witnesses was able to say that implementation of their

proposed rate structure would obviate the need for Nine Mile Point Unit 2.

None was able to predict with any degree of certainty the effects of imple-

dmentation of the proposal either on the demand for power or on the nee

for the particular action under consideration, e~., issuance of a

construction permit for Nine Mile Point Unit 2. An EDF witness acknowledged

that implementation of the proposal quite possibly might not reduce the

demand for electricity, and in fact might well increase the demand for base

load generation, for which he admitted nuclear generation was particularly

suited. (Tr.2933-2934), In any event, HDF has conceded in its Proposed

Findings of Fact and Conclusions of Law that "The record does not establish

that implementing peak load pricing on Applicant's system willsubstantially
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reduce the need for this plant." (Proposed Findings of Fact and Conclusions

of I,aw of the Environmental Defense Fund, p.28) .

52. It is uncotitroverted that the time-of-day pricing scheme is particularly

dependent on price elasticity of demand which, for purposes of this pro-

ceeding, can be defined as an electricity consumer's reduction of use

of electricity in response to an increase in its cost. An EDF witness

testified that the demand for electricity was cost-elastic. (Tr. 2605) .

However, this conclusion is contradicted by a study conducted by the New

York State Public Service Commission, and by the testimony of both the

Staff's and Applicant's witnesses. Moreover, another EDF witness, while

testifying that electricity demand was cost-elastic, conceded that he had

no idea of the extent of cross-elasticities of demand on other fuels in

A plicant's service area. (Tr.3004) . He further testified that he had no

idea at what point an increase in the price of electricity would begin to

reduce the demand for electricity, or at what point a decrease in demand

in response to increased price, assuming there was such a response, would

begin to level off. (Tr.3002-3003) . In summation, no EDF witness was able

to quantify the extent, ifany, to which demand would be reduced if time-of-

d t 'as instituted. No EDF witness was able to quantify theday metering was ins i
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impact of time-of-day or peak load pricing on the need, in the short or

long term, for additional capacity on the applicant's system.

53, As was made clear on the record, EDF made essentially the same proposals

for restructuring Applicant's rate schedules before the New York State

Public Service Commission, the regulatory body with primary jurisdiction

for establishing the rate schedules for Applicant. (Tr.2623). In his Initial

Decision in that matter, Presiding Examiner Furlong, rejecting EDF's pro-

posed rate design, commented on the EDF proposals as follows:

"...the Examiner is not convinced that there has been
sufficient evidence to warrant complete abandonment of
[the applicant's] present rate structure. EDF's proposals
are highly theoretical and would require extensive in depth
study based upon the peculiarities of a particular utility
before implementation thereof, in whole or in part, cou dld
be reasonably undertaken." (Tr. 3053, pp.12" 13)

The Board takes notice of the fact that on February 8, 1974, the New York

State Public Service Commission issued its decision in the matter, affirming

the decision of Presiding Examiner Furlong. The Public Service Commission

did, however, direct applicant to collect information to prove of disprove

g/
the feasibility of certain of EDF's proposals on its system.

There is, of course, no need for the Atomic Energy Commission
to consider the imposition of any permit condition which would
only duplicate these requirements.
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54. Therefore, the Board finds that abrogation of the declining block rate

structure which the Applicant uses is not a viable alternative to issuance

of the construction permit for Unit 2. The, Board finds> also, that adoption

of peak load or time-of-day pricing is not a reasonable alternative to issuance

of construction permits for Unit 2,

l(b) Increasing the Price of Electricity to Include all of the Social
(Includin Environmental) Costs of its Production

55. The present regulatory scheme requires numerous health, safety, and

environmental safeguards for nuclear plants. The cost of these safeguards

is reQected in the cost of the plant, which is in turn put into the rate base,

and thus passed on to the consumer. (Tr.3133, pp.6-8) . The Intervenors

apparently contend that raising the cost of electricity to include a)l the

social (including environmental) costs of its production willdecrease

demand; however, they presented no evidence on that point.

The Board finds that the major social costs of producing electricity by

nuclear generation are passed on to the consumer. The contention that

there are social costs inherent in other methods of producing electricity

and that a reQection of those costs in the rate base willreduce the demand

for electricity, amounts, on the basis of the record in this proceeding, to

no more than unfounded speculation and cannot be considered as an

alternative to Nine Mile Point Unit 2.
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2. Promo ing the Efficient Utilization of Electric Energy by:
(a) Developing new standards for the more

effective insulation of new and old residential
and commercial office buildin s

56, It appears that developing new standards for insulating existing and new

residential and commercial buildings might, in general, result in reductions

in energy requirements for customers in the Applicant's service area.

'(Tr.3133, p.9). However, local municipalities are responsible for adopting

and enforcing the local building codes which set and" govern these standards,

and in the Applicant's service area many local governments have adopted

the state building code (Tr.3133, p.9). Further, in the residential sector,

FHA Minimum Property Standards apply. (Tr.3133, p.9). Consequently,

the control over these standards is far removed from either the AEC or the

Applicant, Apart from these requirements, a property owner generally

willnot increase building insulation beyond a point at which his invest-

ment in insulation willbe offset by savings in energy costs. ((Tr . 3133

~ p.10) . Any energy savings which would be realized through upgrading

of insulation standards would be applicable only to new construction,

which, in the residential sector, is a relatively small percentage of total

units in Applicant's service area. (Tr: 3133, p.ll, Table 9) .

,1

57. Only 1.5< of the homes in the Applicant's service area are electrically

heated, and the majority of those are already insulated to the ultimate
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attainable from an economic standpoint, and the new annual load of

electric residential heating on the Applicant's system is only on the

order of 20 Mw. (Tr.3269, pp.3-4) . In general, attempts by electric

utilities to induce residential consumers to upgrade the level of insu-

lation in their homes have not met with success. (Tr,3269, p.4) . Further,

the maximum economically feasible insulation standards for commercial

buildings are now an accepted practice in the Applicant's service area.

(Tr.3269, p.4).

58. A witness for EDF described general measures to achieve energy conser-

vation in the residential and commercial sectors. (Tr,2936). He concluded

that improved insulation methods in residence would result in short term

reductions in consumption of electricity but on cross-examination, admitted

that he was unable to quantify the savings, ifany, on the Applicant s

system which would result from adoption of the measures which he advo-

cated. (Tr.2942). He further admitted that he had not even attempted to

determine what the current practices were in Applicant's service area

respecting the measures which he advocated. (Tr.2942-2943) .

59. The Board finds that no appreciable reduction in system demand would

result from any program to increase standards for insulation in electrically-
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heated residential and commercial structures in the Applicant's service

area. Consequently, developing new standards for the more effective

insulation of new and old residential and commercial office buildings;

is not a reasonable alternative to the issuance of construction permits for

Nine Mile Point Unit 2.

2(b) Develo in new Li htin Re uirements for Buildin s

60. Though it appears possible that some electricity might be saved through

developing new lighting standards for buildings, it is not possible at this

time to quantify either the extent of the savings or whether these savings

are long-term in nature. (Tr.3133, pp,12-13) . Minimum lighting levels

are based on standards set by the Illuminating Engineering Society, as a

result of research done by the Illuminating Engineering Research Institute,

. 269and are established with safety and health as an upperm'ost goal, {Tr.3 9,

pp.15-16) . Authority to set these standards is not available either to the

Staff or the Applicant.

61. Intervenor Ecology Action presented its sole energy conservation evidence

and witness on this point. Ecology Action's witness testified on the potential

for reducing commercial lighting load. He testified that there was no

physiological or psychological basis for the minimum lighting levels
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j
recommended by the Illuminating Engineering Society. (Tr.3178, p.3),

This was contradicted by the Applicant's testimony. (Tr.3269, pp.15-16).

Ecology Action's-witness testified that=his recommendations, could produce

a 3.5 p reduction in total electric energy consumption in Applicant's

service area (Tr.3178, p.5) but later admitted that he was unsure ifsuch

reductions would in fact occur. (Tr.3194) .

62, The Board finds that any energy savings which could be realized from

developing new lighting standards for buildings are purely speculative

and of uncertain long term effect, Such a proposal is not a reasonable

alternative to the issuance of a construction permit for Unit 2.

2(c) Adopting Energy Efficiency Labeling of New Appliances
and/or Develo in new Standards for A liance Efficienc

63. There may be room for substantial improvements in the efficiency of some

types of appliances, such as air conditioners, (Tr.3133, pp.13-14) but

it is not possible at this time to determine the present level of appliance

efficiencies, and it is impossible to determine how much electricity might

be saved by adopting energy efficiency standards and labeling require-

ments. (Tr.3269, pp.17-18) .

64. EDF's witness testified concerning the possibility of improvement in the

efficiency of refrigerators and air conditioners, but made no attempt to
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quantify any savings of electricity in Applicant's service area which might

result, (Tr .2936, pp. 7-8) ~

65. The Board, therefore, finds that adopting energy efficiency labeling of new

appliances and/or developing new standards for appliance efficiency is not

a reasonable alternative to issuance of a construction permit for Unit 2,

2(d) Restricting the Wasteful Uses of Flectricity for Space
Heating, Air Conditioning and Inefficient Industrial

and Commercial 0 erations and Processes

66. Studies have been referred to in the record which indicate that, in terms

of consumption of basic energy forms, electric heating utilizes no more

energy than heating with fossil fuels. (Tr.3133, pp.15-16, Tr.3269, p.13) .

Consequently, it does not appear that the elimination of electric heat will

carry with it any significant savings of energy. (Tr.3269, p.l3) . There-

foree,

the use of electricity for space heating has not been shown to be less

desirable, in terms of consumption of scarce and exhaustible resources,

than use of other fuels such as natural gas and fuel oil, and restriction

.16-17).of use of electricity for this purpose is not desirable. (Tr.3133, pp.

Further,'the probable continued shortage of fossil fuels for heating purposes

in the App ican s service a eh A 1'' e area means that the elimination of electric heat cannot

be counted on as an available course of action and that shortage could, in fact,
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T .3269result in an annual increase in demand on the order of 84 Mw. (Tr. 9,

p.14) . 'oreover, the Intervenors introduced no evidence which would

show that space heating is a wasteful usq of electricity.

67 The Board finds that'the record does not show how much, ifany, electricityV ~

would be saved by restricting the use of electricity for space heating. In

light of the fossil fuel supply situation in Applicant's service area it is

unlikely that, even ifelectric heat were shown to be a less efficient means

of heating than direct burning of fossil fuels, the Board would be inclined

to recommend restricting its use. The Board finds that restricting the use

of electricity for space heating is not a reasonable alternative to the issuance

of construction permits for Unit 2.

68. No evidence was provided to the Board to show that air conditioning is a

wasteful use of electricity. In any event, only 12 percent of the Applicant's

residential customers have air conditioning (Tr.3593), and while all those

who testified on the subject agreed some savings could be realized from

increasing the efficiency of air conditioning units, no evidence was pre-

sented to quantify the amount of this savings. The Board finds that

restricting the use of air conditioning in the Applicant's service area is

't 2.not a viable alternative to issuing a construction permit for Uni
I
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69. Users of electricity in the industrial and commercial sector can reasonably..I
be expected, for economic reasons, to maintain a high level of efficiency

-' in uses of electricity. (Tr.3133„p.17) . Because most electrical industrial

processes are already efficient, the potential for improving efficiency, and

thereby saving electricity, is small. (Tr.3269, p.l8) ..A witness for EDP

presented testimony on various methods of reducing alleged wasteful uses

of electricity by such means as adjusting ventilating systems, replacing

overpowered or otherwise inefficient electrical equipment, and increasing

the efficiency of electrical processes. (Tr.2936, pp. 6-28) . The witness

was not able to quantify what savings, ifany, would be realized in the

Applicant's service area ifhis recommended measures were followed.

(Tr,2942-2943).

70. The Board, accordingly, finds that increasing the efficiency of industrial

and commercial processes in the Applicant's service area would not serve

as a reasonable alternative to the issuance of a construction permit for

Unit 2.

3. Implementing Measures Designed to Platten Peak Loads, Including:
(b) Load Staggering; and

(c) Selective Load Sheddin (B Class of Customer or Cate or of Use)

71. The record shows that it is doubtful if load staggering practices are feasible

for certain commercial enterprises and, while it might be possible for some
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industrial operations to adopt load staggering, the consequences of such

actions are at best uncertain. (Tr.3133, p.23) . For example, load

staggering mig noht t save energy but might well increase requirements

for base load generation, to which nuclear generating facilities are

articularly well suited. (Tr,3133, p.24) . A Federal Power Commission

witness testified that load shedding measures were emergency operating

measures and were not suitable for use by a utility system on a day-to-

day basis, because power systems are under regulatory mandate to

adequately and reliably serve their customers (Tr.3167, p.9) and cannot

do so if service to customers is interrupted on a regular basis. (Zr.3167,

p.9) . The Applicant lack the legal authority to use load shedding and load

staggering measures in its long-term system plans, and in any event the

economic and social consequences of adopting such planning methods are

unknown and could be severe. (Tr.3269, pp.19-21) . Neither Environmental

Defense Fund nor Ecology Action introduced evidence or testimony to show

either that load shedding and load staggering were acceptable long-term

utilityplanning prac ices ort that institution of such measures would have an

apprecia e impac on e a'l t d m nd for electricity in Applicant's service area.

The Board, accordingly, finds that load shedding and/or load staggering

measures, separa e y or oget 1 together do not constitute a reasonable alternative

to the issuance of a construction permit for Unit?.
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4. Prohibiting all Advertising which Promotes the Use of
Electricit Directl or Indirectl

.72. Elimination of promotional advertising cannot be considered an alternative

to Nine Mile Point Unit 2 because the Applicant'stopped all sales promotional

advertising more than three years ago. (Tr.3267, p.18) . Intervenors

presenresented no evidence or testimony on this matter and did not cross-examine

Staff's or Applicant's witnesses on this point. Accordingly, the Board finds

that a ban on promotional advertising is not a viable alternative to Unit 2.

IV. Summar of Findin s

73. The record establishes that the year of need for Unit 2 is 1978. The amount

of electricity, if any, that would be saved on the Applicant's system through

implementation of one or all energy conservation measures which Intervenors

contend are alternatives would not so reduce the demand for electricity on

A licants'ystem as to constitute a reasonable alternative to the availabilitypp scan s s

of Unit 2 in 1978. The Board has made an independent attempt to identify

energy conservation measures other than those refiected in the record. The

Board finds that there are no further measures which would meet the threshold

'test set forth in the Midland Order. Moreover, the record does not support

the imposition of a construction permit condition requiring the Applicant to

conduct a test of the merits of the peak load pricing concept on its system. In



l



0
- 48-

any case, it would'ot be in the public interest to deny the construction
,I

permit for Unit 2 since it would be preferable to substitute electricity

generated by nuclear fuel for electricity generated by fossil fuels which,,„

ar'e in short supply in Applicant's service region.

V. Conclusions of Law

74. In accordance with Appendix D to Part 50 of the Commission's Regulations,

the Board concludes:

(I) The requirements of Section l02(2)(C) and (D) of NEPA,

and of Appendix D, have been complied with in this pro-

ceeding.

(2) Upon independently considering the final balance among

the factors contained in the record of this proceeding, an d

after weighing the environmental, economic, technical and

other benefits against environmental costs and considering

available alternatives, the appropriate action to be taken is

issuance of a construction permit by the Director of Regulation

in the form attached to this Initial Decision.





V[. Order

Pursuant to the Act and the Commission's Regulations, IT IS ORDERED

'that the Director of Regulation is authorized<to:issue a construction..permit,. ~

to Niagara Mohawk Power Corporation substantially in the form attached to

this Decision. IT IS FURTHER ORDERED, in accordance with sections

2.760, 2.762, 2.785 and 2,786 of the Commission's Rules of Practice, that

this Initial Decision shall be effective immediately upon issuance and shall

fconstitute the final decision of the Commission following review thereo

pursuant to the above-cited rules.

Respectfully submitted,

Bernard M. Bordenick
Counsel for AEC Regul ory taff

Albert V . Carr, Zr .

Counsel for AEC Regulatory Sta

Dated at Bethesda, Maryland
this 25th day of February, 1974
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